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DOMINION LAW REPORTS

BOUILLON v. THE KING.

Exchequer Court of Canada. Audette, ./. November 2, 1916.
1. Waters (§ 1 A—ti)Test of naviuabimty— Floatable—Crown

domain.
A river is navigable and floatable à trains cl radeaux, when, with the 

assistance of the tide, small craft or rafts of logs can be navigated for 
trans|M»rtation |mr|wises in a practical and profitable manner; it. there­
fore, forms part of the Crown domain.

2. Fisheries (§ 1 A 2)- Exclusive right—Specific grant.
A sjH'cifie grant by the Crown, esjieeinlly expressed and clearly formu­

lated, is necessary to create an exclusive right of fishing.
3. Crown (§ II 20) Action against Torts Fishing rights.

An action for having illegally occupied a fishing right, and for the 
revenues derived therefrom, is one in tort, and is not maintainable against 
the Crown except under special statutory authority.

Petition of right seeking recovery of revenues from fishing 
right in the Hiver Mat une, P.Q., of which the suppliant alleged 
he was deprived by the Dominion Government.

L. Taché, K.C., for the suppliant.
G. G. Stuart, K.C., for the (Town.
Au dette, .).: —The suppliant brought his petition of right to 

recover from the Crown, as representing the Dominion of (’anada, 
the sum of $2,400, he having at the trial abandoned his claim for 
the sum of $540 mentioned in paragraphs 15 and 10 of the petition.

By his petition of right, he sets forth, inter alia, that he is 
proprietor of a certain piece of land, at Mat une, abutting on the 
River Matane, which he says is neither navigable nor floatable, 
and therefore claims his proprietary rights extend to the centre 
of the river, usque ad medium filum aqua : That the Federal 
Government, from the year 1884 to 1890, took hold of his fishing 
rights, opposite his property, and rented the same to different 
parties up to the date of the judgment of the Supreme Court in 
the Fisheries case in 1890 (20 Can. S.C.R. 444), which was fol­
lowed by the decision of the Judicial Committee of the Privy 
Council, [1898] A.C. 700, and he concludes in asking by par. 13: 
“Que le dit gouvernement fédéral a occupé illégalement le dit 
droit de pêche et en a retire des rançons pendant douze ans;”— 
and by par. 14 he further daims: “Que le dit gouvernement
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fédéral (l’Ottawa a privé ainsi votre pétitionnaire d’un revenu 
de deux cents piastres par année pendant douze ans, formant 
une somme de $2,400 que votre pétitionnaire a droit de réclamer 
du gouvernement fédéral d’Ottawa.”

These two paragraphs art1 here recited in full with the object 
of enabling us in arriving at the true? understanding of the nature 
of the present action. Indeed, counsel at bar, contends on behalf 
of the suppliant that the present action is in revendication of a 
real right (un droit réel, immobilier) consisting in a fishing 
right, of which the substance and the enjoyment are the object 
of a right. He adds that the substance having disappeared it 
cannot be claimed, and this action is the only course left to him ; 
that is, to claim the value thereof by par. 14 above1 recited.

The respondent’s plea alleges, among other things, that the 
River Matane opposite the suppliant’s property is navigable ci 
flottable, and that the latter’s rights do not extend to the middle 
of the river, and therefore he has no right of fishing in the same; 
and that while the Crown, in the right of the Dominion of Canada, 
granted without warranty, up to 1896, the right of fishing in the 
estuary of the River Matane as might belong to the Crown, if 
the suppliant had any rights to such fishing he was at all times at 
liberty to exercise them, and if such recourse exist it is against the* 
lessees of such right ; concluding that if he had such rights they 
are prescribed and that the cause of action is unfounded in fact 
and in law.

The issues involved in the present case may be said to be 
resolved in the solution of the three following questions, viz.: 
(1) Is the River Matane, opposite the suppliant’s projierty, 
navigable et flottable en trains on radeaux? And did the seigneur by 
his grant have the exclusive right of fishing in the same and so 
transferred such right to the suppliant? (2) Do the issues herein 
disclose an action in tort, and does it lie against the Crown? 
(3) Does an action lie against the Crown for the recovery or 
repetition of the moneys received in good faith under an error of 
law, and under the circumstances of the case. Is there privity 
between the suppliant and the respondent?

(1) It may be stated, as a general and recognized principle, 
that if the river is navigable ou flottable a trams et radeaux opposite 
the suppliant’s property that the action fails, unless he has such
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rights as are derived from a Crown grant giving the seigneur an 
exclusive right of fishing in the locus in quo.

The River Matane was, on two recent occasions, the subject 
of two distinct judicial pronouncements with respect to its navi­
gability. One by the late Larue, .1., in the case of Irwin v. 
Bouillon, unreported, in which the Judge pronounced the river 
navigable and floatable, and the other by Lemieux, J., now Sir 
Francois) in the case of A.G. of Quebec v. Bouillon, in which he 
adjudged the river neither navigable nor floatable.

This question of navigability is obviously one of fact which 
has to Ik* decided under the circumstances and the evidence 
submitted to the Court in each case.

Therefore having been made aware in the course of the trial 
of these two conflicting judgments or findings, I ordered une 
descente sur les lieux (the object of the litigation -Pigeau, Pro­
cédure Civile, 2nd ed., p. 227) that is a visit to,«and examination 
of the river, at high tide on the next day at 5 o’clock in the morn­
ing of July 5 last, and directed both parties to be there repre­
sented. McKinnon, a witness heard on behalf of the suppliant, 
stated that the season at which the river is lowest is July and 
August. At the time so appointed for the visit, I crossed from 
north to south upon the bridge, which appears on the plan 
ex. 15, filed herein; walked to the suppliant’s property, and in 
company of both the suppliant and respondent’s counsel we 
walked down from the King’s highway opposite the suppliant’s 
place to his floating landing, where two boats sent by the Crown’s 
counsel were in readiness for us. Before embarking I ascer­
tained that between the highway and the river there was a small 
piece or parcel of land belonging to the suppliant which made 
him a riparian proprietor on the river—small as the piece might be. 
Accompanied by the suppliant and two men we started in a 20 ft. 
boat, travelled from this place to about the centre of the river, 
over the pass (or goulot) in the rapids, and travelled west past 
the bridge indicated on the plan. The whole of the river pre­
sented then the appearance of a large lake, without any indica­
tion whatever of any rapids below the bridge in question. In the 
river, slightly above the church, there was a schooner moored at a 
wharf—notwithstanding some evidence at the trial that it was 
impossible for a schooner to go up beyond the Price1 wharf at the 
mouth of the river.
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Now, the evidence adduced in this case discloses that the 
suppliant is and has been the owner for a number of years of a 
gasoline launch, which up to 2 years ago was 25% ft. long, drawing 
28 inches, and two storeys high, as put by the suppliant, meaning, 
I suppose, an upper deck, and on which yacht he crosses over to 
the north shore. Two years ago he lengthened this launch by 
8 feet, making it 33% ft. long. Now, while this launch on the 
date of the trial was kept some short distance below the sup­
pliant’s property, it appears from the general evidence that the 
launch, while at times kept closer to the mouth of the river, was 
usually and for most of the time kept opposite the suppliant's 
property. That this launch was also seen, on several occasions, 
running up to or within a few yards of the bridge.

That transatlantic vessels lying in the current in the St. 
iAwrenee, opi>osite the estuary of the River Matane or there­
abouts, are from*time to time during the summer lieing loaded 
with lumber, taken in bateaux, from Price’s wharf at the mouth 
of the river; and that ever and anon, while these vessels were 
being loaded, boats of 20, 25 and 30 ft. keel, drawing from 18 to 
20 inches, manned by two, three and four men, came up the 
river on some occasions with two puncheons and one barrel, to 
fetch fresh water for the vessels, and that such water was pro­
cured at the rapid above the bridge, and that they would go up 
as far as the slab-wharf marked “D” on the plan. Some of the 
suppliant’s witnesses say that the salt water runs up with the tide 
to the foot of the dam, beyond the bridge. Vaillancourt, a man 
on the river all the summer, says that in small tides the salt 
water runs up like 50 to 00 ft. beyond the bridge, but does not 
cover the small rapid above the bridge.

Then a schooner on one occasion came up beyond Bouillon’s 
property. The evidence is conflicting as to whether she went 
up to point “C ” or “D, ” marked on plan ex. 15.

However, the most important point of the evidence bearing 
upon the subject in question, is that for a number of years the 
Price people, proprietors of the sawmill above the bridge, took 
their lumber from the mill in rafts down the river Matane to 
Price’s wharf at the mouth of the river. The rafts were made 
at the foot of the mill above the bridge- and were 60 ft. in length, 
12 ft. in width, with a depth varying from 18 to 27 inches. This
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lumber is now carted down from the mill to Price’s wharf. The 
floating of rafts, as well as the taking of lumber in sluices at one 
time, were abandoned, not for the reason mentioned in the case 
of Lemieux, J., above referred to, but for the reasons in evidence 
in the present case, because the owners of tlx1 vessels refused to 
load wet lumber. And that is too obvious, because ships loaded 
with such luml>er arc liable to take a list. The floating by rafts 
was carried on for at least ten years, and it is in evidence that the 
river was in the same state then as it is to-day. therefore the river 
is obviously flottable en trains on radeaux.

In Hell v. Corp'n of Quebee, 5 App. (as. 84, it was held that, 
“according to the French law, the test of navigability of a river is 
its possible use for transport in some practical and profitable 
manner.” And that decision is followed in the case of Att'y- 
Gen'l of Quebec v. Fraser, 37 Van. S.C.R. 577. where it is held 
that: “A river is navigable when, with the assistance of the tide, 
notwithstanding that at low tides it may be impossible for vessels 
to enter the river on account of the shallowness of the water at 
its mouth.” See also Wyatt v. Att'y-Gen'l of Quebee. [1911] AX’. 
489.

The distinction between rivers flottable à trains et radeaux and 
those flottable à huches perdues is clearly stated by Sir Vharles 
Fitzpatrick, C.J., in the case of Tanguay v. Canadian Electric 
Light Co., 40 Can. S.C.R. at p. 8.

Dalloz, Rep. Jur. Eaux, No. 61 : Proudhon, Domaine public, 
vol. 3, Nos. 857-860, where tlx* difference of flottage par trains 
ou radeaux and flottage à btiches perdues is established, and where 
a description is given of what is meant by a train or train de 
bois.

And in Sirey, 1823, I., 317, is found a reported case holding 
that: “Les rivières ne doivent être considérées comme dépendant 
du domaine publie que lorsqu’elles sont flottables à trains ou a 
radeaux. ”

Beaudry-Lacantinerie, Des Biens, p. 134, No. 174, says: 
“Les fleuves et les rivières navigables ou flottables. Ce sont des 
chemins qui marchent, dit Paschal. . . . 11 n'y a que les
rivières flottables avec trains ou radeaux qui fassent partie du 
domaine public.”

See also 2 Plocque, Législation des Eaux, No. 174, and Fuzier- 
Herman, vbo. “ Rivières, ” Nos. 80 et seq.
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Tin* judgment of (îirouard, J., in Tanguay v. Canadian Elec­
tric Light Co. (supra, p. 24), cites also a number of authorities in 
support of the same pro|N>sition, inter alia, Isamliert, vol. 20, 
p. 232.

In Hell v. Corp'n of Quebec, it App. (as. 84, 7 Que. L.R. 103, 
Chief Justice Dorion says: “It is not so much the volume of the 
water that the river carries, as the fact that its course is devoted 
to the public service, which gives it its legal character.”

See also Lefaitre v. Att'y-den'l P.Q., 14 Que. K.B. 115; (iouin 
v. McManamy, 32 Que. S.C. 19; The. King v. liradburn, 14 Can. 
Ex. 419, 433; and the Fisheries case, 20 Can. K.C.H. 444, [1898] 
AX’. 700; Uurdman v. Thompson, 4 Que. K.B. 409, 434.

As appears by exs. “E” and “F,” on Octolier 19, 1877, a 
port has been created at Matanc, under the provisions of 37 
Viet. ch. 34, and the Acts amending the same, and the port is 
declared to extend from the parish church situate in the village 
of Matanc, a distance easterly of two miles and a similar dis­
tance westerly from the same point.

Flowing from the doctrine expounded in the numerous cases 
above cited, coupled with the fact that the tide backs from the 
River St. Diwrence some distance beyond the bridge in question, 
thus forming a large lake or river upon which boats and rafts 
of timlier have !>een for years transported for commercial pur­
poses, the necessary conclusion is that the river is necessarily 
navigable and especially flottable a trains ou radeaux.

It was a moot question at one time, liefore the decision 
in the Fisheries case, supra, as to whether fishing rights in rivers 
which were Crown property belonged to the Crown in the right of 
the Dominion, or in the right of the Province. However, up to 
the time of the decision in the Fisheries case, the Federal (iovern- 
ment was considered as vested with the control of such waters 
and did exercise it. After the decision in the latter case, the 
Crown in the right of the Province of Quebec, must have assumed, 
as the Federal powers had previously done, that the Matanc 
Hiver was part of the Crown domain as a navigable and floatable 
river, since both governments have at one time and the Queliec 
(iovernment is now leasing the fishing right upon the same.

The suppliant himself must have shared that opinion after 
the decision of the Fisheries case, since he filed with or handed to
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the Quebec (iovemment the following admission, filed herein by 
the Crown, as ex. “D,” and which reads as follows:-

Je soussigné, Alfred Bouillon, du la paroisse de St. Jérome de Matane, 
médecin, reconnais que h* club incor[x>ré sous le nom de The Matane Fishing 
Club a le droit exclusif de faire la pèche dans la rivière de Matane en vertu 
d'un bail consenti à ce club par le Commissaire des 'l’erres, Forêts & Pêcheries 
de la Province de Québec.

Je reconnais la validité de ce hail a toutes fins et je m’engage à ne pus 
IHfher dans la dite rivière et it ne pas troubler les membres de ce club dans 
l’exercice de leurs droits de pêche et à n’intervenir en aucune façon A l’encontre 
de leurs droits de pèche au saumon dans la dite rivière pendant la durée 
de leur bail.

St. Jérome de Matane, 19 juin, 1899.
Proc, de M. Alf. Bouillon, A. Bouillon, M.D., L. Tache.

On the face of the admission, again the suppliant would be 
out of Court.

The suppliant’s property, acquired by him on September 5, 
1803, originally formed part of a grant or concession of land made, 
on May 20. 1080, in the name of the King of France, by Mis 
Intendant Duchesneau. to Sieur Mathieu Damours.

By this grant two pieces of land were granted to Damours, as 
appears in the recitals of the deed. First, in the middle of the 
first page of the deed, he asks for
une lieue de front sur une lieue et demie de profondeur située sur le fleuve 
St. Luurcns, à prendre une demyc lieue de clmque costé «le lu dite rivière.

And secondly, but further on, at the foot of the second page of 
the deed,
et de luy donner et accorder pur augmentation «le concession une lieue de 
terre sur le «lit fleuve, a prendre joignant la demyc lieue «lu costé «le la rivière 
Mitis sur pareille profondeur d’une lieue et demye, comme aussv le droit 
«le peche sur le dit fleuve.

Then in the habendum clause of the deed we find the follow­
ing:—

Avons accordé et accordons au dit Sieur Damours la «litte lieue et demye 
«le terre «le front, et une lieue «le profondeur, scavoir une demye lieue au «leca, 
<‘t une demyc lieue au delà «le la rivière Matane.

Kt par augmentation une autre lieue de terre de front aussv sur une lieue 
«•t demye «le profondeur y joignant, A prendre du costé de la rivière Mitis, 
avec le droit «le peche sur le «lit fleuve St. Laurens, pour en jouir par luy, 
ses successeurs ou ayant cause en titre de fief et seigneurie.

From the reading of these descriptions in the grant would it 
not clearly appear that two separate pieces of land arc granted 
as described in the recitals, and as repeated in the habendum 
clause? Indeed, it Appears, Damours asks first for it defined 
piece of land, and secondly, by augmentation, for another piece

(AN.

Ex. C. 

Bouillon 

The King.

Audutte, J.



8 Dominion Law Reports. [31 D.L.R.

CAN.

Ex. C. 

Boviixox

of land, with the right of fishing upon the River St. Lawrence, 
and the habendum clause grants as asked. If that is the case, it 
is obvious the right of fishing, as descrilied in the grant, only 
relates to the second piece of land which is not opposite the land 
in question herein, but starts half a league up the St. Lawrence 
from the western shore of the River Matane. Expressio uni us est 
exclusif) alterius.

Be that as it may, assuming the right of fishing as mentioned 
in the grant has been given for the whole area of the seigniory on 
the St. Lawrence, the right given is not an exclusive right. There­
fore. under the decision of the case of Cabot v. The Att'y-Gen’l of 
Quebec. 15 Que. Q.B. 124, affirmed on appeal by the Judicial 
Committee of the Privy Council ([1907J AX'. 511), on the true 
construction of the grant, the claim flowing from the seigneur’s 
title for exclusive fishing could not pass.

A specific grant. especially expressed and clearly formulated, 
was necessary to allow an exclusive right of fishing to pass : Leamy 
v. The King. 23 D.L.R. 249, 15 Can. Ex. 177.

I may also repeat here what I have said in that case (now 
pending on appeal to the Supreme Court of Canada) : How should 
such a grant be construed and interpreted? The trite maxim 
and rule of law for our guidance in such a construction or inter­
pretation is well and clearly defined and laid down in Chitty’s 
Prerogatives of the Crown (p. 391).

See also Wyatt v. AtVy-Gen'l of Quebec, [1911] A.C. 489, and 
Fraser v. Fraser, 2 Que. S.C. 61, 2 Que. K.B. 215, and arts. 1019 
et seq. C.C.P.Q.

It is also well to bear in mind that the right of fishing men­
tioned in the grant is in the St. Lawrence, and not in the River 
Matane.

Before leaving this question of title, it may be said that on 
perusing the chain of the suppliant’s titles, filed by him at trial, 
I came across ex. No. 8, which is a deed by Jane McCibbon, then 
proprietress of the Seigniory of Matane, whereby she grants and 
concedes to Mde. widow John ( Irant (sic.) on June 22, 1824, a 
tract of land, covering the lands in question herein, together 
with the right unto the said grantee her heirs and assigns of fishing 
and hunting in front thereof. The grant is made free from all 
annual and seignorial rents during the grantee’s lifetime and the
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lifetime of her then living children and as long as the said tract 
of land shall remain her property and her children’s property. 
The deed also provides, as follows:—

It is further agreed between the said parties that she the said grantee 
and her said children shall not sell, exchange or bargain the said tract of land 
without giving to the said seignioress the privilege of the same previous to 
signing any deed of sale or exchange and that in case the said property should 
in any manner or form fall into stranger’s possession, the purchaser, or then 
the owner of the same, shall and will be bound and obliged to exhibit his 
title to the said seignioress or her representative and then take a deed of 
concession for the said land the same as the other tenants in the said seigniory 
of Matane, otherwise all and ei<ery title or deed transferring the property afore­
said shall be null and void, with the right unto the said seignioress to take 
full possession of the same without any form of justice and without com­
pensation on her part for whatever improvements that shall then have been 
made on the said land.

From the date of this deed, the property changed hands 
several times before it came into the suppliant’s possession on 
September 5, 1893, without any evidence of the compliance with 
the conditions, restrictions and reserve mentioned in this deed of 
June 22, 1824.

One feature of this deed of June, 1824, which should not be 
passed without some notice, is that the suppliant’s counsel seems 
to attach some importance to it, and lie relies upon it as trans­
ferring to the suppliant this right of fishing in the river. This 
is the only deed, between 1824 and the present day, in which the 
question of fishing and hunting is mentioned. This fishing 
privilege is not repeated in the chain of titles from that date 
(1824) down to the date of the suppliant’s title (1893).

(’an the suppliant now on the one hand invoke and rely upon 
that deed (which is part of the chain of his title) for this alleged 
right of fishing, and on the other hand derogate from it? Qui 
approbat non reprobat. And a person is said to “approbate and 
reprobate” when he endeavours to take advantage of one part 
of a document and rejects the other. This rests on no artificial 
rule, but on plain, fair dealing. Therefore, is there then a flaw in 
the suppliant's title? In view of the case of Labrador Co. v. The 
Queen, [1893] AX’. 104, deciding that inasmuch as a claimant had 
disclosed the true root of hin title, he could not hold his land by 
prescription and immemorial possession, and that the law of 
prescription did not apply. Can the suppliant now set up 
interversion or prescription? Are the several deeds, subsequent
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to that of June 22, 1824, with the above conditions, restrictions 
and reserve absolutely ignored, good or bad, and have they 
transferred any proprietary rights? Quod initio vitiosum eut lapsu 
temporis convalescere non potent. Mignault, Droit Civil Canadian, 
vol. 9, p. 388.

However, in view of the important questions raised in the 
present issues, it is unnecessary to consider what is the effect of 
such documentary evidence adduced by the suppliant himself 
upon his own title.

(2) Do the issues herein disclose an action in tort and does it 
lie against the Crown? What is a tort? “Tort is an act or omission 
giving rise, in virtue of the common law jurisdiction of the Court, 
to a civil remedy which is not an action of contract. Pollock on 
Torts, 6th ed., p. 5.

“The very essence of a tort is that it is an unlawful ad, done 
in violation of the legal rights of some one." Per Miller, J., in 
Langford v. United States, 101 U.S. 345. “A tort in its legal 
sense is a wrong independent of contract:” Milledgeville Water Co. 
v. Fowler, 58 S.E. 643.

Pothier, Bugnet, 2nd ed., vol. 1, p. 43, vol. 2, p. 57, No. 116. 
Laurent, vol. 20, p. 384.

By pars. 13 and 14 of the petition of right, the suppliant 
claims that the Crown has illegally occupied (occupé) the fishing 
right and has drawn therefrom revenues during 12 years, and 
that by so doing the suppliant has been deprived of yearly revenue 
of $200 during that period, making in all the sum of $2,400. And 
by the prayer of his petition of right, he asks that the Crown he 
condemned to pay him the sum of $2,400 and costs.

This is not an action claiming a real right against the Crown 
in any sense of the word. It is of the essence of a real right that 
it should lie referable to immoveables, a right recognizable in 
face of the world, and as against every one. This action does not 
claim the substantive right of fishing as against the Crown in the 
right of the Dominion, but it claims the loss of revenues through 
the illegal deprivation of the same by the Dominion Crown during 
a certain period. It is not une action reelle asking the Crown to 
recognize a real right; but it is a personal action arising in damages 
against the Crown for having interfered with his alleged right of 
fishing—a pure action in tort. In other words he does not claim
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any fishing right, as against the ( 'rown, hut lie assumes he lias that 
right, and his action is against the ('rown for trespassing upon 
such right by collecting rents for the same, and for such trespass 
he concludes in condemnation against the Crown for $2,400 
damages. The petition of right asks for a condemnation in money 
founded upon an alleged illegality by the Crown.

The suppliant does not either claim the amount which the 
Crown collected under its leases, but a larger amount, assuming 
he would have collected as much as he claims, and his damages 
are reckoned by him on that basis. He does not claim the rents 
actually collected by the Federal Government, but an amount 
which, in his estimation, would represent the damages he suffered.

This case is not a disguised claim of damages, but it is clearly 
a claim sounding in tort, and an action in tort will not lie against 
the Crown, except under special statutory authority. This 
doctrine is too well known and accepted to necessitate the citing 
of authorities in support thereof.

Therefore, whether the River Matane be navigable or flottable 
a train ou radeaux or not, the action as instituted cannot lie 
against the Crown.

There are a number of other questions raised both by the 
pleadings and by the oral argument. For instance, can it be 
said there is any privity as between the Crown and the suppliant 
with respect to the amount of these rents paid by the tenants up 
to 1896? Is not the recourse of the suppliant, if he has any, 
against the tenants; and is not such recourse extinguished by 
prescription? Furthermore, under the English law, the doctrine 
is, says Middleton, J., in O’Grady v. City of Toronto, 37 O.L.R. 
139, that “Equity has never yet gone so far as to afford relief 
by maintaining an action brought, directly or indirectly, to 
recover money paid under mistake of law,” citing a numl>er of 
authorities in support of the same. Does the same doctrine 
obtain in the Province of Quebec, under par. 2 of art. 1047 of the 
C.C.?

However, these arc all questions upon which it is unnecessary 
to pass in view the decisions arrived at in answering (j. No. 1, 
and especially No. 2 above referred to.

Under the circumstances, I have come to the conclusion that 
the suppliant is not entitled to any portion of the relief sought by 
his petition of right. Petition dismissed.

CAN.

Ex. C. 

Boiillon 

Thk King.
Andette, J.



12 Dominion Law Report*. [31 D.L.R.

QUE. ROBILLARD v. SLOAN.

C. R. Qurine Cour1 of Review, Archibald, A.C.J., Charbonneau and Deniers, JJ.
February 12, 1916.

Offickrh (6 1 E 1 46)- Disqualification of mayor -Mvnicifal con­
tracts—Ql'O WARRANTO.

A municipal councillor (mayor) who has received comjxmsation for 
work done by him under a contract with the eor|x>ration. is <liH<|unlifiv<| 
under art. 205. M.C. (Que!) from holding his office, notwithstanding 
that the contract has been |x;rformed and payment received before the 
issue of the writ of quo warranto.

(Arts. 5935-5051, It.S. Que. (1009), considered; Hour-hard v. fiélanger, 8 
Que. S.C. 455; Martineau v. Debien, 20 Que. K.H. 512. applied; Robillnrd 
v. Sloan, 22 D.I..R. 538. 45 Que. S.C. 400. affirmed.|

Statement. Appeal from the judgment of Weir, .1.. 22 D.L.R. 538, 45 
Que. S.C. 490, which is affirmed.

The defendant, mayor of the Township of Litchfield, executed 
for the municipality work of repair on a municipal road and 
furnished for the purpose materials to the amount of $113. The* 
corporation paid him on December 7, 1913. On February 0, 
1914, the plaintiff caused to l>e issued against him a writ of quo 
warranto under the provisions of art. 205 M.C. and of art. 5930 
R.S.Q. (1909).

The defendant claims that having been paid In-fore the issue of 
the writ of quo warranto he had at that time no contract with the 
municipality and retained his capacity to sit as mayor.

The Superior Court maintained the action, and its judgment 
was confirmed by the majority of the Court of Review.

Wright, (iamble <<• Smart, for plaintiff.
D. R. Harry, K.C., for defendant.

Archibald,
A.C.J.

Demers. J.

Archibald, A.C.J., concurred with Demers, J.
Demers, J.:—Art. 205 M.C. provides that whoever shall 

receive any money or other consideration from the corporation 
for his services is disqualified from lieing appointed a meml>er 
of the council and from acting as such.

This incapacity proceeds from the payment ; it exists then 
after the payment and cannot exist More it. The services of a 
councillor are gratuitous and he cannot procure payment to him­
self for any work that he has jierformed for the cor]Miration: 
Bouchard v. Bélanger, 8 Que. S.C. 455.

I am of opinion that arts. 5935-5951 of R.S.Q. (1909), have 
no application; this is not the case of a contract but of a quasi- 
contract.

The case of Martineau v. Debien, 20 Que. K.R. 512, appears
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to me to be applicable. The defendant in performing the work 
for the corporation, furnishing his own material and procuring 
payment to himself for his services even at their proper value, has 
violated his trust and, in my opinion, incurred the loss of office, 
and the proper recourse against him appears to me to he the one 
adopted.

Charbonneau, J. (dissenting):—The defendant, mayor of 
the Township of Litchfield, is proceeded against by quo warranto 
on account of certain work that he had executed and materials 
that he had furnished for the municipality in repairing a muni­
cipal road. The amount of his account was $113, wiiich was 
paid and settled on December 7, 1913, while the writ of quo war­
ranto wfas issued against him on February 0, 1914.

The action was evidently brought under the provisions of 
art. 205 M.C. But it appears to me that the object of this article 
is to prevent a ipunicipal councillor from sitting so long as he has 
any contract with the municipality, and from the time this con­
tract disappears this incapacity disappears, as when the councillor 
ceases to have his domicile and place of business in tin* muni­
cipality. There is no doubt that the fact of having a contract, 
just as the fact of ceasing to be domiciled in the municipality, 
disqualifies the councillor, but this is not a i>ermanent disqualifi­
cation as in the case of a minor or a person in sacred orders or of 
other disqualifications of this kind which cannot be made to dis­
appear. It is true as one of the Judges of the Court of Appeal 
observed in the case of Martineau v. Debien, supra, that this 
article thus interpreted might not be considered as very efficacious 
but the law should be interpreted as it is and we cannot give it a 
value which it does not possess. Moreover, the legislature has so 
understood it since it afterwards supplemented this article by 
other provisions under arts. 5935-5951 of R.S.Q. (1909), of which I 
will speak later and where this insufficiency of the Municipal 
Code is intimated. I ask myself how in the face of art. 205 and 
of the facts proved in this case the Court can decide that at the 
time when the writ of quo warranto was issued the defendant had a 
contract with the municipality and it is absolutley necessary to 
decide this point to apply the sanction of quo warranto as pro­
vided by art. 205. All that this article says is that a councillor 
who has a contract with the corporation cannot act as a member 
of the council. In this case when the writ wras issued he had no
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longer any contract nor any lien which would disqualify the 
councillor precisely the same as if having lost for a time his domicile 
he had resumed it before the issue of the writ of quo warranto.

There has been an attempt to apply arts. 5936 et seq. of the 
Revised Statutes to justify the present action and there is no 
douht that art. 5936 is much wider than art. 205 M.C. and that 
the fact of having hail a contract with the municipality would 
justify the conclusions of an action brought under the provisions 
of this Act . Rut such action is entirely different from that which 
was brought in this case. Disqualification for 5 years W'hich is 
provided for in that article is not asked for; the plaintiff contents 
himself with asking the actual disqualification of the defendant 
with a fine of 84(H) under the provisions of the Act resecting quo 
warranto. But the jxmal action should l>c accompanied by the 
special formalities provided for this class of action as among 
others for security. That has not l)een done in this case. Art. 
5949 says that every suit under the provisions of this section 
shall l>e instituted by a penal action. Even if this procedure 
hail been followed 1 would have had serious doubts as to the 
right of the plaintiff to take such conclusions l>ecause in this case 
there has not l>een what could l>e called a contract. The defend­
ant furnished certain goods with no profit to himself but merely 
to accommodate the municipality and l>ecause he could not pro­
cure the work to 1m* done and the materials to Ik* furnished other­
wise.

In these circumstances I am of opinion that the judgment 
should lx* reversed.

Vide Schneider v. Fetelle, 21 Rev. Leg. 292; Foster v. Currie, 
48 Que. S.C. 103. Appeal dismissed.

REX v. POULIN.
Quebec Court of Sessions, Hon. Charles Lan gel Ur, J.S.P. September 16, 1916.

Desertion (§ I—10)—From military unit—Evidence.
Vmler the Order-in-Council of January 6, 1916, the proof of engage­

ment for overseas service by the soldier charged with being absent 
without leave is complete on production of the signed enlistment paper 
and proof that the accused had been passed as fit for military service 
and that the military unit had been regularly established; and primâ 
facie proof of absence without leave may be made by the production of 
a letter to that effect from the officer commanding the Military District; 
it is no answer for the accused to shew at the trial that the age he gave 
at enlistment as under 4Ü was incorrect and that he was over that age.

[See Annotation on Military Desertion Law at end of this ease.]

Prosecution for desertion from military unit.Statement.
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Langelier, J.:—The defendant is prosecuted for having
absented himself without leave from the 57th Battery since C. S.
the 10th of August, and of not having returned since. Rkx

It has been proved by the attestation paper that the accused p„ulin

was enlisted in the overseas forces on the 9th December, 1915, ——
in presence of ('apt. Goulet. He took the oath at the same date
at Beauceville liefore Nap. Mathieu, J.P., for the district of 
Beauce; at the same place and date he went through the medical 
examination before Dr. J. A. Desrochers and was declared fit for 
service and afterwards was accepted by Lieut.-Col. Théo. Paquet,
commanding officer of that unit.

The action has been taken in virtue of an order-in-council 
dated January 6th, 1916, which was passed in virtue of 5 Geo. V. 
ch. 2, sec. 6, called The War Measures Act.

Capt. Goulet swore that the accused, on his own request, had
been transferred the 14th April last to the 57th Battery duly 
organized for active service as it appears in the* Official Gazette
, « ............................. , , r. . .of Canada at the date of 2nd September, 1916, p. 729.

The Crown has produced the engagement of the accused, 
signed by him, also a letter of General Fages, the officer commanding 
our military district, stating that the accused had been absent 

iside that, Capt. Goulet has proved the arrest
after the desertion.

The 57th Batte 
a unit for overset

The 57th Battery, overseas, has been regularly organized as 
a unit for overseas service by an order-in-council, published 
in the Official Gazette of Canada the 2nd September, 1916, at 
p. 729.

The accused, when he signed his engagement, declared upon 
oath that he was born the 28th August, 1872; his certificate of 
birth, which he now produces, states that he was baptized on the 
27th August, 1869.

The learned counsel for the defence has contended that 
art. 243 of the King’s Regulations, declares that enlistment is 
only allowed for men between 18 and 45, and the accused being 47, 
he could not become a soldier.

The War Measures Act, by decreeing the country in a state 
of war, has given extraordinary powers to the Governor-General 
in Council; it authorizes them to enact all regulations they think 
proper to assure the peace and the good defence of Canada.
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Taking advantage of such powers the Executive has declared in 
art. 3 of the order-in-council above cited, that the simple produc­
tion of the attestation paper shall be a sufficient proof of such 
engagement. It is clear that it has been intended to put aside 
the strict rules of the King’s Regulations. At present, all that is 
required by the law is that the man should be fit for military 
service; well, we have the certificate of a doctor which says 
that the accused possesses all the qualifications required to be 
a soldier. The Court has not to go further in the present case.

Capt. Goulet swore that he found the accused hidden in his 
cellar at Beauce ville at 2.30 in the morning.

The contentions of the accused are the following:—
1. It has not been proved that the accused was a soldier.
2. To be a soldier one must have complied with the King’s 

Regulations, par. 243, which allows enlistment only from 18 to 
45 years of age.

3. The doctor who made the examination was not a military 
doctor and had no authority to examine him (par. 248 King’s 
Regulations).

4. It has not been proved that his battery had left for overseas 
service.

Let us examine these different points.
The War Measures Act, 1914, states in sec. 5 that Canada 

is in a state of war since the 4th August, 1914, till the contrary is 
declared by a proclamation of the Governor-General in Council, 
and consequently, Parliament has given the Executive extraor­
dinary powers, especially those mentioned in sec. 6 which empower 
them to make any regulations they think proper to assure peace 
and order and the defence and welfare of the country.

In virtue of these powers an order-in-council was passed on 
the 6th January, 1916, in which it is stated, by art. 3, that the simple 
production of the engagement in a military unit shall l>e a suf­
ficient proof that the accused was duly enlisted; that a letter 
signed by the officer commanding a military district in ( 'anada 
and stating that the accused is absent from the unit to which he 
belongs shall be prima facie proof that the accused is absent 
from such unit.

It is to be noticed that the article makes a distinction between 
the proof of the engagement and the proof of the absence; the latter 
may be rebutted but not the former.
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It has been proved: (1) That the accused has enlisted volun- 
tarily in a unit for the overseas military service; (2) that such C. S.
unit has been created according to law by an order-in-council; pKX
(3) that the accused has been declared fit for military service; p0,'jIX
(4) that he absented himself without leave. That is all that the 
prosecution had to establish to make out his case.

After all, the accused has signed a contract at an age when he is 
supposed to know what he was doing, himself and his family have 
benefited by it, and it is only when his battery is on the eve 
of leaving for the front that he discovered he was more than 45 
years and could not be enlisted. The engagement is a serious 
contract (and not a mere “scrap of paper”) which must be 
honoured.

If he wanted to be- released from his contract why did he not 
apply to the proper authority? Why did he run away, setting 
such a bad example for his comrades?

I declare him guilty of the offence of which he now stands 
accused. Defendant convicted.

Annotation Desertion § I 10 From military unit. Annotation.
A new order-in-council in substitution for that of January 0,

Iff Hi. was passed at Ottawa on August 5, 191 li, in the following 
terms ( IM ’. 1873) :

“Whereas it has been found that the Regulations made and 
established by order-in-eouncil tith of January, 1910, P.C. 3057, 
with the view of punishing and preventing the offence of absence 
without leave from the Active Militia and the Overseas Expedi­
tionary Force, need amendment, therefore, the ( lovemor-deneral 
in-Council is pleased to order that the said order-in-council 
shall be and the same is hereby cancelled.

“The (iovernor-(ieneral in Council, with the same purpose in 
view, and under and in virtue of the power conferred by section 
0 of the War Measures Act. is further pleased to order and it is 
hereby ordered as follows:

(1) Every man of the active militia of Canada, and every 
soldier of the Canadian Overseas Expeditionary Forces who 
absents himself from the corps or unit to which he belongs, without 
the leave of the Commanding Officer of such corps or unit, is 
guilty of an offence and liable upon summary conviction under 
the provisions of part XV. of the Criminal Code to imprisonment, 

v with or without hard labour, for a term not exceeding two years.
1 ^ (2) Notwithstanding anything contained in the Criminal 
, Code, or in any other Act or law, any justice of the peace, police 

or stipendiary magistrate shall have jurisdiction to hear, try and 
. determine any charge* of an offence of absence without leave,
■although the offence may have been d or be charged08
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Annotation, to have been committed outside the territorial division in which 
such justice, police or stipendiary magistrate ordinarily has or 
exercises his jurisdiction.

(3) The production of a Service Roll or Attestation Paper 
purporting to be signed by the accused and purporting*to be an 
engagement by him to serve in the corps or unit from which he 
is charged with being absent without leave shall be sufficient 
proof that the accused was duly enlisted in the said corps or unit, 
and a written statement purporting to be signed bv the Officer 
Commanding or administering a Military District in Canada 
ami stating that the accused is absent from the corps or unit 
to which he belongs, shall be prima facie proof that the accused 
is absent without leave from such corps or unit, and shall be 
sufficient to cast upon tin1 accused the onus of proving that his 
absence from the corps or unit was duly authorized.

(4) Nothing in these regulations shall in anywise limit or 
affect the right of the military authorities to proceed in respect 
of any such offence according to the provisions of military law, 
hut a person accused shall not be subject to be tried both by a 
military tribunal and by a civil Court for the same offence.

(5) The military pay and allowances of any person who has 
been convicted of absence without leave from his corps or from 
the unit to which he belongs may be stopped to make good any 
loss, damage or destruction by him done or permitted to any arms, 
ammunition, equipment, clothing, instruments or regimental 
necessaries, the value of which the Minister of Militia and Defence 
has directed him to pay.”

REX v. HURLEY.
Ontario Supreme Court. Kelly, ./. February 21, 1916.

1. Intoxicating i.iqitors ($ III H—90)—Seizure—Government analysis
AS EVIDENCE—CERTIFICATE.

A municipal constable or policeman is not an “officer of the Crown" 
within the meaning of sec. 100 of the Liquor License Act, R.S.O. 1914, 
eh. 215, so as to make admissible in evidence for the prosecution under 
that section a certificate of analysis of alleged intoxicating liquors seized 
by him and forwarded at his instance to the provincial government 
analyst for analysis and report.

Statement. Motion to quash the conviction of the defendant by the 
Deputy Police Magistrate for the City of Stratford for having, 
on the 19th December, 1915, kept intoxicating liquors for sale, 
without a license therefor, in violation of the Liquor License Act, 
R.S.O. 1914, ch. 215.

F. li. Blewett, K.C., for defendant.
./. R. Carturight, K.C., for the Crown.

Kelly, j. Kelly, J.:—On the 7th January, 1916, Jerry Hurley was
convicted by the Deputy Police Magistrate for the City of 
Stratford of having, on the 19th December, 1915, kept intoxi-

ONT.
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eating liquors for sale, without a license therefor. The present ont. 
motion is to quash the conviction. S. C.

Hurley was the keeper of a restaurant in the city of Stratford; qKX
and, on the evening of the 19th December, the Chief of Police ,, '

. . IIuri.k
for the city and one of his officers entered the premises, and, ----
finding two men in a room in the act of drinking the content s of kelly'J 
two bottles which were purchased from the accused, seized the 
bottle in the ]>ossossion of one of the men, Mallion, from which 
only a portion of the contents had been taken. Other bottles 
were also seized; but in his written reasons for his decision the 
magistrate confined his conclusions to the contents of the bottle 
taken from the possession of Mallion. The evidence of the 
Chief of Police is that he sent the Mallion bottle to the Govern­
ment analyst at Toronto on the 21st December, and on the 23rd 
received the analyst’s certificate, which was produced at the 
hearing, that the contents contained 7,Vn per cent, of proof 
spirit.

By the Liquor License Act, H.S.O. 1914, ch. 215, sec. 2 (s), 
any liquor which contains more than 2) per cent, of proof spirits 
shall be conclusively deemed to be intoxicating.

The magistrate1 based tint conviction on the evidence contained 
in the analyst’s certificate; he says that, apart from that evidence, 
he would not have found the accused guilty. That, though the 
only finding against the accused, would be sufficient to sustain 
the conviction if the certificate was admissible in evidence.

Section 106 of the Liquor License Act provides: “In any 
prosecution under this Act the production by the Inspector or 
any officer of the Crown of a certificate signed or purporting to 
be signed by the Government analyst as to the analysis of any 
liquor and of an affidavit attesting the signature of such analyst, 
shall be conclusive evidence of the facts stated in such certificate.”

One ground of attack on the validity of the conviction is in 
respect of the meaning of the words “Inspector or any officer of 
the Crown” in that section. Other grounds are also urged. 
“Inspector,” when used in the Act, means an Inspector of Licenses 
appointed for a License District under the Act (sec. 2 (d) ). In 
this instance it was the Chief of Police for the city who not only 
produced, but also procured, the analyst’s certificate, and this, 
as far as the evidence shews, without the instructions, request or
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assistance of any other person, except the assistance of his subor- 
<linate in making the leisure and transmitting the bottles to the 
analyst. Admittedly he is not “the Inspector,” and no claim 
can be or is made that he acted in that capacity.

But the (wsition taken by the prosecution is that he comes 
within the designation of “officer of the Crown” as used in S4*c. 
106. On this the whole case turns. He is not employed by or 
on behalf of the Crown (Municipal Act, R.S.O. 1914, eh. 192, 
sec. 300): remuneration for his services is not paid by or out of 
moneys of the ( *rown (secs. 303 and 308). So far as these indicate, 
he is an officer appointed by the city—the city’s employee or 
servant. There is nothing before me to the contrary.

But sec. 129 of the Liquor License Act is appealed to as 
authority to support the Crown’s contention that he is an officer 
of the Crown, within the meaning of sec. 100.

Section 120 of the Act authorises the appointment by the 
Lieutenant-Governor of one or more Provincial officers whose 
duty it shall l>e to enforce the provisions of the Act, and especially 
those for the prevention of traffic in liquor on unlicensed premise, 
and declares that any of these officers may l*e designated “Pro­
vincial Inspector;” that section also sets forth their duties and 
powers.

Section 128 empowers the Board (of License Commissioners 
appointai for any License District under the Act), with the 
sanction of the Lieutenant-Governor in Council, to appoint one or 
more officers to enforce the provisions of the Act, and especially 
those for the prevention of traffic in liquor by unlicensed houses, 
and declares that every such officer shall, within the License 
District for which he is ap|x>inted, i>ossess and discharge all the 
powers and duties of Provincial officers appointed under see. 126 
other than those of the Provincial Inspectors.

The early part of sec. 129 is: “Every officer so appointed 
under this Act and every policeman or constable, or Inspector, 
shall bit deemed to be within the provisions of this Act;” and to 
this the prosecution joints as an expression by the legislature of 
an intention to clothe all these persons with the right and authority 
to proceed under sec. 106, and produce, as conclusive evidence, a 
certificate such as that on which only the present conviction can 
be sustained. Though it is by no means easy to determine what 
the Legislature intended to convey by the language of doubtful
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moaning used in this part of sec. 129, I am far from believing that 
it was the object to bring within the class “officer of the Crown," 
and clothe with the important powers conferred upon an Inspector 
or officer of the Crown by sec. 106, that numerous class of persons, 
scattered throughout the Province, answering to the name of 
policeman or constable, or that so important a part in the ad­
ministration of an exacting law as laying the foundation for and 
procuring a piece of conclusive evidence not based on oath or 
affirmation should be entrusted to any one or other of that numer­
ous class. If the framers of that legislation had in mind such 
procedure, they were unfortunate in their manner of expressing 
themselves.

But, when the remaining part of see. 129 is examined, it speaks 
rather against the construction put upon the earlier part by the 
prosecution. Following immediately after the part of tint section 
above quoted, and separated from it by a semicolon, is this: “and 
where any informât on is given to any such officer, policeman, 
constable, or Inspector that there is cause to susj)ect that some 
person is contravening any of the provisions of this Act, it shall 
be his duty to make diligent inquiry into the truth of such infor­
mation, and to enter complaint of such contravention before the 
proper Court, without communicating the name of the person 
giving such information;” etc. This certainly does not assist the 
prosecution. Itather does it define—if indeed it does not limit—- 
the duties of the officer, policeman, constable, or Inspector of 
making inquiry and entering complaint where information is 
given that there is cause to suspect a contravention of the pro­
visions of the Act. But, of itself, this does not constitute the 
persons named officers of the Crown; and I know of no other 
reason for so considering them.

It is significant, too, that the Legislature has been careful, in 
just such cases as the present, to provide for the appointment for 
certain specific purposes of persons as Provincial officers (sec. 126), 
and for giving persons appointed by the Board of License Com­
missioners, with the sanction of the Lieutenant-Governor in 
Council, the powers and duties of Provincial officers (sec. 128). 
But such powers are not expressly conferred upon one holding only 
the position of Chief of Police, policeman, or constable; and the 
Chief of Police in this instance holds no such appointment and 
has had no such powers conferred upon him.

ONT.
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Kelly, J.
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I have not attempted to interpret fully the meaning of the 
earlier part of sec. 120, but I have no hesitation in saying that it 
cannot be so construed as to make of a jioliceman or constable 
an officer of the Crown with the powers conferred on such an 
officer by sec. 10G.

The conviction cannot be sustained, and must be quashed; 
but, under the circumstances, without costs; and there will be 
an order of protection to the magistrate. Conviction quashed.

CHAMPION & WHITE v. VANCOUVER.
Ilrili*h Columbia Court of .1 />/*«/, Macdonald. C.J.A.. ami Marlin, (iallilur 

and aMc Chilli pu. JJ.A. October .1. 1910.

Waters <$IC4 41)—Sea-wall Private riuhth- Access to wharf — 
Injunction.

The erection «if a sea-wall authorized by statute (False Creek Terminal
Act, B.C. 1913, eh. 70). upon a foreshore owned hv a municipality,
cannot be enjoined because it partly interferes with a private right of
access to a wharf.

(Navigable Waters Protection Act, R.H.C. 1900, eh. 115, considered.!

Appeal by defendant from the judgment of Hunter, C.J.B.C. 
Reversed.

./. K. Bird, for respondent.
Macdonald, C.J.A.:—By the judgment appealed from, de­

fendants (appellants) were perpetually enjoined from constructing 
a sea-wall, a work which threatened to impede plaintiffs’ access to 
their wharf on their own land. The defendants assert their 
right to build the wall under and by virtue of an order of the 
Governor-General in Council, passed pursuant to powers con­
tained in the Navigable Waters Protection Act, R.S.C. 190G, 
ch. Ilf), and an Act of the Provincial Legislature to which 1 shall 
presently refer.

I am of opinion that the order in council cannot in any way 
govern or assist in the decision of this appeal. As the guardian 
of the public right of navigation the Governor-General in Council 
permits the erection of the wall and so makes it lawful as against 
that right, but he does not purport to authorize interference with 
the private rights of owners of land of access to their own pro- 
perties.

The injury which the plaintiffs apprehend from the erection 
of the wall is not to their rights as members of the public but to 
their private rights, and I think it has been abundantly proved 
that such injury would be occasioned by the erection of the wall.

False Creek is in reality an arm of the sea, and for the pur-
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poses of this cusp counsel agreed that it is a public harbour within 
the meaning of that term as used in the B.N.A. Act. Whether 
it is in fact such is of no importance except as explaining the 
plaintiffs’ title to the foreshore on which their wharf is erected, 
and as defendants do not dispute their title to the land, this sub­
ject, as 1 view it, may be dismissed from consideration.

This brings me to the substantial question involved in this 
appeal. The provincial statute referred to above is known as the 
False Creek Terminals Act, being ch. 7b of the Statutes of 1913. 
It confirmed an agreement entered into between the city of 
Vancouver and its co-appellant the railway company. The agree­
ment is incorporated in and made part of the statute. Those 
sections and articles which relate to that part of False Creek 
east of Main street are not in question in this appeal. They relate 
to the reclamation of the shores of the creek for the purposes of 
the railway company, and contain some provisions for the pro­
tection of the rights of private owners. This action has to do 
with that part of False creek west of Main St., and with works 
intended to be of benefit to the city of Vancouver.

The city is the owner of the foreshore immediately to the 
south of plaintiffs’ said land and wharf. The Act above referred 
to, inter alia, authorizes the city to construct reclamation works 
and to erect on their said foreshore a sea-wall commencing at the 
southerly boundary of the plaintiffs' wharf to be carried in a 
southerly direction to the city’s market wharf. The effect of 
this erection would be to cut off plaintiffs’ access to a portion of 
the southerly side of their wharf, and would thereby lessen their 

of it.
Art. 18 of the agreement referred to authorizes the city to 

erect the sea-wall in question on the site on which it is proposed to 
erect it.

No powers of expropriation are given by the said False (’reek 
Terminals Act because, 1 presume, none were required, the city 
being owner of the land on which its wall is to be built, nor is it 
expressly enacted in said Act that compensation shall be made to 
owners of lands injuriously affected by the erection of the wall. 
It is clear,however,from the language of said art. 18 itself that the 
legislature had in mind the fact that injuries to others might be 
occasioned by the erection of the wall. By the last clause of that 
article the city agrees with the railway company, its contractor

C. A.

Champion 
A: White

Vancouver.

Macdonald,
C.J.A.
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for the work, to indemnify the railway company against “all 
claims of any jierson on account of any lands or rights in lands 
taken or injuriously affected by reason of works referred to in 
this article. " The legislature, however, did not see fit to specifi­
cally enact that the city should make compensation to those so 
injuriously affected.

I refer to this anomalous situation not for the purpose of con­
sidering the effect of the clause just quoted in relation to a pos­
sible right in the plaintiffs to compensation (that question not 
being before us) but of distinguishing this case from Metropolitan 
Asylum District v. Hill (1881), <> A.C. 193-208. There it was said 
that the legislature indicated no intention that the powers given 
should be used to the injury of the rights of others. Here, it 
appears on the face of the agreement ratified by the legislature, 
and made part of the statute, that the property and rights of 
others might In- injuriously affected by the execution of the 
works authorized to be done. There is another clear distinction 
between this case ami Hill’s case, there, no specified site for the 
hospital was authorized, while here the site is fixed within narrow 
limits of deviation when1 ex facie it must cause the very mischief of 
which the plaintiffs complain.

If the statute were mandatory there could be no question of 
enjoining the defendants, but it is said that it is not mandatory, 
but merely permissive. Assuming this to be so, it is not, in my 
opinion, distinguishable from the statute in question in Mayor, 
etc. of East Fremantle v. Annois, [1902| A.C. 213. Each of these 
statutes grants powers to a public body to make municipal im­
provements. In each case the powers may be exercised or not in 
the discretion of the governing body. In the case at bar the 
city council by the sanction of the ratepayers as well as of the 
legislature undertook the precise thing which they have been 
enjoined from doing.

It may be that the legislature inadvertently omitted from the 
Act a compensation clause, or assumed that compensation could 
be claimed under the city's Act of incorporation. Rut it is need­
less to speculate as no attempt was made by plaintiffs’ counsel 
to shew that, by the terms of any statute, payment of compen­
sation was made a condition precedent to the defendants’ right to 
proceed with the erection of the wall.
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In these circumstances, I think the judgment cannot Ik* sup- C| 
ported, and that the appeal must be allowed and the action C. A. 
dismissed. Champion

Martin, J.A.:—1 concur in allowing the appeal which 1 * Whitk

think, in principle, comes within East Fremantle ('orp. \. A twain, Vancovvkk. 
[19021 AX’. 213, and see also the next case in the same volume, p. Martin, j.a. 
220, Can. Rac. R. Co. \. Roy; and Hornby v. Sew Westminster 
S.R. Co., 0 B.C.H. 588; Leighton v. B.C. Elec. R. Co., 18 D.L.K.
505, 20 B.C.H. 183; Alt'y-Hen'l for B.C. v. Can. Rae. R. Co., [l<KKi|
AX'. 204; Laurentide Caper Co. v. The King ( 1015), 15 Can. Lx.
490; and Mayor of Hawthornw Kannuluik, [1906] AX'. 105, the 
last of which is an instructive illustration of the deferred negligent 
exercise of statutory authority by a municipality.

(ÎALL1HER, J.A.: The trial Judge granted an injunction caiiiher,j.a. 
restraining the defendants from proceeding with certain works in 
the bed of False creek in the city of Vancouver, which works 
it was claimed by the plaintiffs (who are contractors and owners 
of a certain wharf contiguous to said proposed works) would 
interfere with their right of access to said wharf and brought their 
action for damages and for an injunction.

The short point is—does such action lie?
The deft , the city of Vancouver, has obtained Crown 

grants from both the Dominion and Provincial (îovernments 
of the solum of False creek adjoining the plaintiffs’ wharf, and 
they have obtained the sanction of the ( lovernor-General in Coun­
cil to erect a sea-wall and fill in the tide flat to the rear of it, and 
have entered into an agreement with the* other defendants, the 
C.N.P.R. Co., to divide and reclaim the land, and this agreement 
has lieen confirmed and ratified by an Act of the legislature of 
British Columbia, being ch. 76 of the Statutes of 1913.

The order in council is dated August 25, 1914.
It is admitted for the purposes of this suit that False creek is 

a part of the harbour of Vancouver. The harbour commissioners 
have given their assent to the work being carried out.

The plaintiffs have from the outset opposed this work as it 
will undoubtedly interfere with their free access to their wharf 
on the south side, entirely as to 150 ft. in length, and as to the 
remaining 150 ft. the city’s plans are so drawn as to leave a space 
of water 100 by 150 ft. as access, the access to the other sides of 
the wharf not being interfered with.

1
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In so far as the order-in-council gives authority, that order 
was granted in face of the plaintiff’s protest, and after examina­
tion and report by the government engineers, and after due 
consideration, and was for the erect ion of specific works according 
to plans and specifications and covering a definite area.

If the defendants can. as they urge, rely on this order-in- 
council as sufficient to them to proceed with the work,
then I think the order on its face is an answer to the plaintiffs’ 
action.

1 think, ver, this order-in-council, which is granted under 
the powers given by the Navigable Waters Protection Act, R.S.C. 
1900, eh. 105, extends only to public rights of navigation and is 
not applicable to any private rights of the plaintiffs that might 
be infringed.

We then turn to the Act of the local legislature above re­
ferred to, confirming the agreement between the respective de­
fendants, incorporating its terms and giving to the respective 
parties thereto the power to enter into and carry out the pro­
posed works.

This Act contains no conditions precedent which if not com­
plied with would entitle the plaintiffs to an injunction: moreover, 
the Act recognized that the doing of the work in the specified 
area in which it is authorized to be done is likely to cause injury to 
particular individuals and provides for indemnity by the city 
to the railway company, and brings it within the principle re­
ferred to by Lord Blackburn in Metropolitan Asylum District v. 
Hill (1881), 0 App. ('as. 203.

It may be that plaintiffs arc entitled to relief in some other 
form if the work proceeds,upon which I express no opinion as the 
only point before us is as to whether the injunction should have 
been granted, and in my opinion it should not.

This injunction should he set aside and the action dismissed 
with costs.

McPhillips, J.A. (dissenting) :—The evidence discloses that 
the respondents’ predecessors in title constructed a wharf upon 
the foreshore in front of the lands and access to the lands is over 
the wharf, and this wharf has been in use for many years. It 
would appear that an application was made to the Dominion 
Government for leave to construct a wharf sometime in 1903 or

34
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1904, l)ut the wharf was built without awaiting any express leave, 1 ' ‘
and it is questionable, in fact, it would look as if. at the time, the C. A.
statute law did not require any leave to be first had and obtained. Champion 
It would also appear that in 1908 the respondents’ predecessors in * " IUTE 
title obtained a Crown grant from the Government of the Do- Vancouver. 
minion of Canada of the solum of False creek adjoining the lands McPhiiiipe. j.a. 
covered by the Provincial Crown grant, and the plan attached 
to the Dominion Crown grant shews thereon that the area so 
granted was to have erected thereon a wharf which at the time, 
as a matter of fact had been for some years already constructed, 
ami it is the interference with access to this wharf and the access 
to the lands of the respondents and threatened further works that 
forms the subject-matter of the action.

Unquestionably the works contemplated by the appellants 
and against which they have been enjoined would irreparably 
interfere with the respondents proper enjoyment of a very large1 
portion of their wharf, to the extent of at least 150 ft. of the 
frontage thereof, ami also prejudicially if not irreparably affect 
the respondents in their enjoyment of riparian, littoral or other 
rights appertaining to their lands.

The city of Vancouver, the appellants, has obtained Crown 
grants from the Governments of the Dominion of Canada and the 
Province of British Columbia to the solum of False creek adjoin­
ing the wharf, and have obtained the sanction of the Governor- 
General in Council to the erection of a sea-wall, and to fill in the 
tide Hat to the rear of it for the purpose of creating a terminal 
area for the Canadian Northern Pacific R. Co. (also defendants 
in the action, but not appealing), the area so created to be con­
veyed to the railway company by the city of Vancouver, the 
scheme and the agreement entered into between the appellants 
and the railway company being ratified and confirmed by the 
Legislature of the Province of B.( '. by the False Creek Terminals 
Act (ch. 70, 3 Geo. V. 1913).

It was strongly urged upon the Court below that the respond­
ents’ predecessors in title had unauthorizedly constructed the 
wharf, that although applying for leave, leave was not granted 
under sec. 7 of the Navigable Waters Protection Act (ch. 115,
R.S.C. 1900), at the time of the construction of the wharf; how­
ever, the Act did not expressly refer to the construction of 
wharves.
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"•( • It may lx- remarked that it is common public knowledge and
t\ A. such as may be taken judicial notice of that for many years, and 

Champion even up to the present time, the Provincial Government con- 
A White structed and maintained hundreds of wharves throughout the 

Vancovveh. province' without leave being obtained ; so also did the inhabitants 
McPfaiiiipa.j.A. the country, as at many points by the utilization of wharves 

only could settlement lx- carried out and lands enjoyed, there 
being no transportation facilities by roads save to ami from the 
wharves " hundreds of miles of coast line.

1 am in agreement with Hunter, that the wharf cannot 
be said to have been illegally constructed, in fact, it may well be 
said that the wharf was authorized, if any authorization was 
necessary from the Crown, in that the Dominion Crown grant 
contemplated the erection of the wharf, and at that time the Navi­
gable Waters Protection Act did not require leave to be first had 
and obtained; further, it has not been shewn that the wharf inter­
feres in any way with navigation or is a nuisance, and the Crown 
is not a party to these proceedings: in my opinion, it must be 
held that tlx- rei < are rightly entitled to maintain the
wharf and be protected in the enjoyment thereof.

It is to be remembered that without statutory ratification 
and confirmation, the agreement ratified and confirmed by the 
False Creek Terminals Act would be without the power of the 
city of Vancouver to enter into (ch. 54, <»4 Viet. 1900; Vancouver 
Incorporation Act, 1900), under which agreement the proposed 
works are to be carried out and where the city of Vancouver, in 
the ordinary exercise of its powers, injuriously affects any lands, 
compensation is payable, and if not agreed upon, such compen­
sation shall be determined by arbitration.

The modur operandi by which the proposed works are to be 
carried out is, by having the railway company do the work, that 
is, the contractual obligation entered into between the railway 
company and the appellants; this is clearly shewn by reference 
to art. 18 (a), (6) of the agreement as set forth in the schedule 
to the False ( 'reek Terminals Act.

It may lx1 said that the “foreshore rights, interests or rights 
of access” are rights and interests confined to the lands specifi­
cally mentioned, but when the False (’reek Reclamation Act 
and the False (’reek Terminals Act and the agreement made a

9^345^63
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schedule thereto, the foundation upon which the appellants 
must rest in undertaking and executing the proposed works, are 
carefully read, there is the statutory requirement to make com­
pensation, in my opinion, for all foreshore rights, riparian, littoral 
rights or rights of access affected by the carrying out of the under­
taking. This is punctuated and clearly brought out by refer­
ence to the following words to be found in sec. 2 of the False 
Creek Reclamation Act, “and rights littoral, riparian interests, 
or rights of access to the waters of False Creek, or foreshore 
rights, in, on, or contiguous or appertaining to the same,” if, 
however, 1 should be wrong in this, then the compensation would 
have to be arrived at by the necessary preliminary steps and the 
procedure as laid down in the Vancouver Incorporation Act, 
1900. It cannot be that the works, being merely approved under 
the provisions of the Navigable Waters Protection Act (Do­
minion), means that no compensation is payable, especially when 
it is considered that the subject-matter is within the definition: 
“Property and Civil rights in the Province” (B.N.A. Act, 1807.

B. < .

C. A.

(’HAM PION
& White 

Vancouver.

M «Phillips, J.A.

sec. 92 (13)).
Hammersmith v. Brand (1809), 38 L.J.Q.R 20.r>, and many 

cases following that decision are strongly relied upon by the 
appellants as absolving them from the requirement to pay com­
pensation. It is to be observed, though, that that case, of the 
highest authority of course, proceeded upon the provisions of 
the Lands Clauses Consolidation Act and the Railway Clauses 
Consolidation Act, and further, it was there held that it was not 
established that any lands were injuriously affected: no land was 
taken nor was the access to any land affected, the latter of which 
is the case here. The case can readily be distinguished.

The case of Leighton v. B.C. Electric B. Co. (1914), 20 R.C.K. 
183, may also be distinguished where London and Brighton B. t o. 
v. Truman (1885), 11 App. Cas. 45. was followed.

The present case is one where the municipal authority is 
given statutory powers to execute certain works, but it still re­
mains the same municipal authority with corporate existence 
under provincial legislation, viz., Vancouver Incorporation Act, 
1900, and in the» exercise of powers of expropriation must make 
compensation for real property taken or used or injuriously 
affected {vide ch. 54-04 Viet. 1900, sec. 133 (5)), and it is plain
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that compensation must Ik* payable if not under the provisions 
of the False (’reek Reclamation Act and False Creek Terminals 
Act, then under the Vancouver Incorporation Act, 1900, that 
the ]lowers conferred by the former Acts must be considered 
wholly apart from the statutory obligations imposed under the 
Vancouver Incorporation Act, 1900, would not seem tenable 
when it is observed that the by-law approving of the agreement 
statutorily ratified and confirmed by the False Creek Terminals 
Act was voted upon by and received the assent of the electors 
of the city of Vancouver in conformity with and in the manner 
provided by the provisions of the Vancouver IncorjKnation 
Act, 1900. Can it Ik* reasonably said, in view of this, that the 
obligations in regard to compensation would not be applicable 
when lands will be injuriously affected in the carrying out of the 
works as well as riparian, littoral or foreshore rights, interests 
or rights of access?

The respondents in the present case are not only entitled to 
the same right and privilege, but, in their case, they have the 
right in the solum of the bed and foreshore of False Creek adjoin­
ing their lands, and upon which the wharf is situate, a grant from 
the Dominion of Canada, in point of time anterior to the grant 

to the appellants, and described to be. by the plan attached, 
a site for a wharf.

The sea-wall, the proposed works, admittedly will affect the 
respondents in obtaining access to the sea, and is an injurious 
affection and deprivation of that privilege referred to by Lord 
Dunedin in Odium v. Vancouver, sub nom.. False Creek Reclama­
tion Act (1915), 22 D.L.R. 117, at 120, and takes away value 
from the land apart from the very grave damage occasioned to 
the respondents in the enjoyment of their wharf, and the shipping 
privileges connected therewith. Lord Dunedin refers to the 
necessity for the approval of the Crown where works are to be 
constructed in navigable waters.

It is evident, therefore, that the approval by the Crown of 
the proposed works of the appellants confers no title in the lands, 
and it is clear that the appellants are not possessed of the riparian 
interests in the lands of the respondents to Ik* affected by the 
works, those interests admittedly being in the respondents. It 
would follow that it ( , with any hope of success, be claimed

5
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that the effect of the allowance by the Crown to construct the •
sea-wall operates to exclude all right to compensation, or that the C. \ 
respondents have not the right to have an injunction restraining champion 
the appellants from so constructing the works as to prevent & 
their obtaining access to the sea from their lands or any part Vancouver. 

thereof and the < ' of the wharf and shipping facilities McPhüüp*. j.a.
oxer the same.

Turning to the ease of Buccleuch (Duke) v. Metropolitan Board 
of Works 11872), 41 L.J. Ex. 137. L.R. 5 ILL. 118. it will be found 
that the decision of the House of Lords was, and it is peculiarly 
applicable to the present ease, that when lands are injuriously 
affected by the construction of works authorized by an Act of 
Parliament, the owner is entitled to compensation if an easement 
appurtenant to the lands is taken, just as he would be if part of 
the lands was taken.

Corporation of Parkdale v. West, 5b L.J.P.C. tib, held, that not­
withstanding the order of the Railway Committee, the railway 
company wore not enabled to take land or interfere with private 
rights without complying with the provisions of the Railway 
Act, and that all provisions of the Act were applicable to com­
pensation for land injuriously affected, and that the company 
were bound to make compensation under the Act lx‘fore inter­
fering with the respondent’s rights. In that case,as in the present 
case, no notice was given to the respondents nor was any com­
pensation offered, although based upon different statute law than 
that at present under consideration, yet, in my opinion, we have 
equally forceful legislation, and the principle laid in the
case is applicable here.

In the present case, in my opinion, it was a proper case for 
the granting of an injunction.

The Parkdale case was followed in the Privy Council by 
Saunby v. London Water Commissioners, 75 L.J.P.C. 25, (190b]
A.e. no.

Should I be wrong in my opinion that the appellants are by 
reason of the provincial legislation compellable to pay com­
pensation and compellable to take the steps and have the com­
pensation fixed before proceeding therewith, but that the appel­
lants in the construction of tin* proposed works are entitled to 
construct the same, subject only to the allowance by the Crown
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under the Navigable Waters Protection Act, which im])oses no 
compensation, then, my opinion is, that the Navigable Waters 
Protection Act lieing permissive only in its terms, not imperative, 
the appellants are liable to the respondents and cannot evade that 
liability by pleading the Order in Council granted in pursuance 
of the Navigable Waters Protection Act, and this liability will 
exist even if the works were to be executed, without negligence, 
and where injury is shewn or will admittedly ensue if the works 
are constructed, the proper remedy is an injunction restraining 
the construction of the works. That this is the law, it is only 
necessary to refer to C.P.R. Co. v. Parke, [1899] A.C. 535, 68 
L.J.P.C. 89.

The judgment of Lord Watson in its entirety is very instruc­
tive, and is a clear demonstration of the law that, where the legis­
lation is permissive as clearly the Navigable Waters Protection 
Act is, the right granted to the appellants to construct the 
sea-wall is conditional upon it being done without injury to other 
lands and the rights appertaining thereto, which, in the present 
case, is at the very least the right as defined by Lord Dunedin in 
Odium v. City of Vancouver, Re False Creek Reclamation Act, 
supra, at p. 120: “The right of going over the foreshore whether 
covered by water or not and so obtaining access to the sea, ” but, 
in my opinion, upon the special facts of this case the respondents 
have other and greater rights to the enjoyment of which they are 
entitled, and they are all those rights and shipping privileges 
that are attendant upon the ownership of the wharf and the right 
to maintain the same, and the free* access to the same from the 
fairway, and that the appellants are rightly entitled to the in­
junction granted by the Chief Justice of British Columbia at the 
trial, viz., an injunction restraining the appellants, their servants, 
agents and workmen from so constructing the sea-wall and the 
works generally, as to interfere with the respondents’ rights of 
access to the sea from all or any portions of the lands held by 
them, and the right of access to the sea over the whole frontage 
of the wharf and shipping facilities over the same and restrain­
ing the appellants generally from any act to the injury of the 
respondents’ rights and privileges.

I am therefore of the opinion that the judgment of the Court 
below should be affirmed and the appeal dismissed.

Appeal allowed.
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TRUSTEES OF GREEK CATHOLIC RUTHENIAN CHURCH v. PORTAGE MAN.
LA PRAIRIE FARMERS' MUTUAL INS. CO.

Manitoba Court of Appeal, HouvH. Unbar its, Ibrdue. ( 'ana run anil
Haggart, JJ.A. OcUdnr II, 1016.

Religious societies (| III A 21) -Conveyances to ('iiukcii Lands 
Act—Insurance.

Kveii though the form set forth in see. I of the Church Lands Act,
H.8.M. 1913, ch. 31. is not exactly followed, the statute applies to land 
conveyed to trustees and their successors and assigns in trust for a church 
congregation, if the name of the church or congregation is set forth in 
the conveyance; the trustees, though not a corporation, may hold the 
land and may procure the insurance of buildings on the land. (Per 
Howell, C.J.. Cameron and Haggart, JJ.). \o opinion on this point 
was expressed by Richards, J., It was held by Perdue. J.. that the form 
set forth in the Act must be strictly followed.)

Appeal by defendant from the judgment of (ialt, J., Statement, 
in favour of plaintiff in an action upon a policy of insurance.
Reversed.

('. P. Fullerton, K.C., and ('olwill. for appellant.
T. ./. Murray, for respondent.
Howell, (’ J.M.:—The conveyance by which the land was Howell,c.j.m. 

which the church, the subject-matter of this action, 
was built, was made between the grantor and three trustees 
whose names are given, and then follows, “as trustees of the Greek 
Ruthcnian Church of Last Selkirk.” In the effective portion of 
the conveyance the following appears

lie, the said party of the first part, doth grant unto the said parties of the 
second part, their successors and assigns forever.

The habendum clause is:—
To have and to hold unto the said parties of the second part, their succes­

sors and assigns to and for their sole and only use forever.
It will be observetI that the habendum clause does not set 

forth the trust as fully as form No. 1 in the schedule to the Church 
Lands Act, R.S.M. ch. 31, and at the threshold we must consider 
whether sec. 2 of the Act requires,that the conveyance must be 
in the identical form given in the schedule in order that it may 
come Act.

Form No. 1, in addition to giving the operative words, gives 
also exact covenants, and I can imagine that churches might 
want to buy equities of redemption or long leaseholds, and gen­
erally may want to acquire titles where covenants in that form 
are not applicable and should not be used. In this conveyance 
the grantees are clearly, at law, trustees for the congregation 
therein mentioned although perhaps without the Act there might 
be no remedy. I think the meaning to be given to sec. 2 is that
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if a conveyance is executed to trustees in trust for some church or 
congregation, the name of which is set forth in the conveyance, 
with limitation to successors, the Act applies.

Then, if the Act applies to this conveyance 
•uoh trustees and their successors in perpetual succession by the name ex­
pressed in the deed . . . may take, hold and possess the lands therein 
described and maintain and defend actions and suits for the protection 
thereof and of their property therein.

The above quoted portion of sec. 2 was apparently copied 
from the Ontario Statute, 36 Viet. ch. 135, and the various con­
solidations following it. Proudfoot, V.-C., in Trustee* v. Maguire, 
23 Gr. 102 at 105, held, under the first-mentioned statute, that 
the above quoted words created an artificial person or quasi­
corporation capable of holding land, and of bringing an action, 
and he does not think it necessary to hold that they are an incor­
porated body. He is apparently supported in this view by the 
late Hagarty, C.J., in Trustees v. Grewer, 23 U.C.C.P. at 533, 
and by the late G Wynne, J., in Humphrey» v. Hunter, 20 U.C.C.P. 
456 at 461.

I feel justified in following the decisions of these distinguished 
Judges, and in holding that the trustees and their successors by 
the name expressed in the deed may hold this land, and I think, 
further, may in that name enter into contracts of insurance of 
the buildings erected upon the land.

It appears about 40 people of Slavic origin in East Selkirk 
contributed the money to purchase this land, and that these people 
erected a church upon the property. From time to time for 
several years services were held in the church, in which apparently 
the congregation joined; but, apparently, dissensions arose in 
which one faction wished to have the church, its priests and 
services in communion with Rt>mc; the other faction was desirous 
of remaining independent of Rome. It appears that an ecclesias­
tic named Bishop Budka represented those Ruthenians of the 
Greek Church in this province who were in communion with 
Rome, and apparently they called their church or society the 
“Ruthenian Greek Catholic Church."

On February .22, 1913, some years after the land had been 
acquired, and the church built, a meeting was held at which 
apparently a large portion of the congregation was present and 
resolutions were passed for the purpose of incorporating under 
sec. 4 of that Act.
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Resolutions were passed and at the beginning of them it is 
declared to be “a general meeting of the Greek Catholic Church 
of East Selkirk.” The first recital is:—

Whereas the members of the congregation known as the Greek Catholic 
Ruthenian Church of East Selkirk . . . deem it expedient to incorporate 
the said church.

The enacting part of the resolution is as follows:—
Be it therefore resolved as follows,—
That the said Church shall be known by and incorporated under the name 

of the “Trustees of the Greek Catholic Ruthenian Church of East Selkirk 
in the Province of Manitoba.”

Those parties, members of the congregation, not wishing to 
be in communion with Rome were called “Independents,” or 
the “Independent Greek Church.”

After this meeting, owing to the dissentions, no services were 
held in the church for more than a year, and finally, on May 
5, 1914, a settlement was arrived at by which the whole property 
was to be vested in the Bishop.

To carry that into effect a document in the nature of a quit­
claim deed with a statement that $200 was paid to the parties of 
the first and second parts and a further sum of $300 was to be 
paid in the future, was drawn up, the parties of the first part 
being a large number of individuals described as “Trustees of the 
Greek Ruthenian Church of East Selkirk,” the parties of the 
second part being two individuals described as “Trustees of the 
Ruthenian Greek Catholic Church in Communion with Rome of 
East Selkirk. ” The party of the third part is described as “ Nicetas 
Budka, Bishop of the Diocese of Canada of the Ruthenian Greek 
Catholic Church in Communion with Rome,” and the same was 
executed by the parties of the first and second parts.

A regular conveyance was then drawn up between three 
persons, each of whom claim to be members of the Independent 
Greek Church, and are therein described as “Trustees of the 
Greek Ruthenian Church of East Selkirk” of the first part, and 
the said Bishop, described as in the above mentioned document, 
of the second part. This conveyance was executed by the three 
trustees, and these two documents constituted the settlement of 
the matters in dispute.

It seems clear that the above conveyance had no effect 
whatever as there was no compliance of any kind with the require­
ments of the statute, but I refer to these documents to shew that
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the plaintiffs treated with those who claimed to lx» Independents 
as a body who had rights, and that they thought that trustees by 
the name expressed in the original deed were the proper parties to 
convey the land.

The plaintiffs had assumed a different name from that ex­
pressed in the deed, and perhaps it was agreed by way of settle­
ment that the Independents should use that name and convey 
the land to the Bishop.

Whether trustees under sec. 4 of the Act can incorporate 
under a different name from tliat expresstnl in the deed as pro­
vide! in sec. 2, and whether the provisions of the Act have lieen 
complied with and a corporate body by the plaintiffs’ name lias 
been created, are questions tliat I do not think necessary to dis­
cuss in this suit.

After the erection of the church building the defendants 
insured it, but it is not clear what name was given in the policy 
to the insured. However, the term of insurance expired, and 
after the church meeting, and on February 5, 1014, the policy of 
insurance sued on was issued, apparently by way of renewal of 
the old policy. The old trustees, not those appointed at the 
meeting, effected the insurance, and they gave the rt^uired pre­
mium note and the policy was issued insuring the building against 
loss by fire, in the name of the “Greek Independent Church.”

The trustees who actually procured this insurance, and who 
gave the premium note were not friendly with those who wished 
to lie in communion with Rome, and no doubt wished to insure in 
favour of the other faction, and I conclude from the evidence 
that the word “ Independent ” used in the policy clearly shews 
that the party in favour of communion with Rome was not in­
tended to lie covered by the risk. There was no mistake in the 
the policy; it was issued in the form intended by the applicants.

Tliat there were two separate parties in the congregation the 
evidence of the Bishop given at the trial clearly shews, and the 
parties to the deeds to the Bishop, above referred to, shews the 
names, one party is “Trustees of the Greek Ruthenian Church.” 
and the other is “Trustees of the Ruthenian Greek Catholic 
Church in Communion with Rome,” and these two parties en­
deavoured to settle their dispute as to the ownership of this 
church building. Before the settlement the trustees—the parties
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of the first part in the deed—procured the insurance, but took it in 
the name of “The Greek Independent Church,” which is not 
the name of either party.

As before stated, I think that “The Trustees of the Greek 
Ruthenian Church of East Selkirk” had power to insure the 
church building, because they were the owners and were by the 
statute given power to act as a body. If the policy sued on was 
intended for their sect and by mistake it was made in its present 
form, ami if they or their sect were the plaintiffs, the matter 
might require serious consideration; but the opjxjsite is the fact. 
The parties who really procured the insurance are not plaintiffs, 
and the insurance was not intended for the benefit of the plaintiffs.

There is no policy or contract of insurance under seal issued 
by the defendant company to the plaintiffs, ami when the con­
tract was applied for or entered into, it was not intended to be for 
the benefit of the plaintiffs but for another party, ami the plain­
tiffs do not pretend that they procured that other party's rights 
to the insurance. If anyone acquired that right to this property 
and the insurance, it was the Bishop.

I cannot in any way see how the letter to the defendants of 
October 23, 1914, and the change made in their policy-register 
without any change in the policy can create a new parol insurance 
binding on the defendants.

The appeal must be allowed with costs.
Haogart, J.A., agre<*d.

Richards, J.A.:—The evidence of Bishop Budka as to the 
existence of the Independent Church is, I think, more reliable 
than that of the members of the congregation called in rebuttal.

A man who lias been admitted to the priesthood and attained 
to his rank in the church, must necessarily know more about 
such matters than men in the position of life of those members. 
Apart from that, the evidence was against his own interest. 
He distinctly said that there was such an independent body, and 
that they were known as “Independents.”

The word “Independent” may or may not have been part of 
the title or name of that body, but its use in the name given 
in the policy shews that it refers to that body. It is apparently 
used ordinarily to distinguish that body from the Greek Catholic 
Ruthenian Church in communion with the Church of Rome.
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It could, therefore, not in any way In- held to refer to the body so 
in communion.

The church named in the policy as “Greek Independent 
Church” can necessarily not lx* that so in communion, and for 
which the plaintiffs claim to be trustees.

Both the original policy and that sued on were applied for 
by men who had been chosen trustees of the Independent Church, 
and who never went over with the majority of the congregation 
to allegiance to the Homan Church. It seems to me that they 
wire acting for the Independent Church when the insurance 
was first effected. They applied for the renewal without dis­
closing that they represented any other.

It is true that, after the second policy was issued, the defend­
ants were informed that the Church was “no more Greek In- 
pendent” but was “acknowledged Ruthenian Greek Catholic 
Church,” and were at the same time paid an assessment, which 
they accepted, and that the name was changed in the policy 
register in accordance with that notice. But the policy itself was 
not changed, and tlr**e is no evidence of any transfer of it from the 
Independent (’hurt in whose name it issued, or from the latter’s 
trustees.

Assuming the deed from the original owner, Morrison, to have 
been within the purview of the Church Lands Act (as to which I 
express no opinion) it was clearly, I think, a deed to trustees of the 
Independent body. There is no conveyance shewn from them to 
the church in communion with Home, or to its trustees. The 
election of the latter trustees, if duly made, would not make them 
the successors of the trustees of a separate religious body.

It is true that the last named trustees purported to convey 
the land to Bishop Budka, but that conveyance states no trust 
in favour of his religious body, which the plaintiffs claim to repre­
sent, and there was no evidence of such a trust. It was not made 
under the provisions of the Church I^ands Act as to sales of church 
lands, and was therefore, I think, inoperative.

1 am unable to see that the title to the policy, or to the land, 
ever departed from the Independent body; and that body is not a 
party to this action.

There are decisions shewing that a contract of insurance 
may, under certain circumstances, exist without the issuance
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of a policy. But, as far as 1 can see, none of them say that 
such a contract may l>e made in variance of an existing policy.

The statement of claim docs not seek to reform the policy. 
It describes it as one in favour of the plaintiffs, which 1 think 
it is not.

I think it unnecessary to express an opinion on the questions 
whether the plaintiffs ever were incorporated, or are a legal entity, 
or on any of the questions raised other than what 1 have dealt 
with above.

I would allow the appeal with costs and set aside the judg­
ment in the Court of King's Bench, and enter judgment there 
in the defendants’ favour.

Perdue, J.A.:—Words of limitation are not necessary in a 
conveyance of land in this Province: R.S.M. 1913, eh. 181, sec. 12. 
The grantees therefore took an estate in fee simple in the land, 
hut the words that appear on the face of the deed shew that there 
was a trust in favour of the Greek Ruthenian Church of Fast 
Selkirk. These persons, therefore, held the land in trust for the 
Church, but if there should be a change in the trustees a convey­
ance to the new trustees would be necessary unless the provi­
sions of the Act apply. The purpose of sec. 2 of the Act was to 
enable the trustees to hold the church land in such manner that 
upon a change of trustees, duly made in accordance with the 
provisions of the Act, the land would automatically pass to the 
new trustees without the necessity of a conveyance fiom the for 
mer trustees. The Act gives the form of a deed which will have 
this effect. It does not provide for any departure from it. The 
provision in the Act prescribing a means by which land may pass 
from one person to another, without any form of conveyance, 
is a radical interference with the law of real property. The form 
of deed provided by the Act should, I think, have l>een followed in 
so far as the oper. ive part of it is concerned. So vital a departure 
as the omission of the habrmlum clause prescribed and the insertion 
of one of a completely contradictory character, precluded the 
deed from conferring the extraordinary quality contemplated by 
the Act. There is no evidence that the Greek Ruthenian Church 
of East Selkirk was ever incorporated. The land upon which the 
church was built would only pass from the original trustees by a 
deed of conveyance duly executed by them or the survivors 
of them.
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On January 6, 1911, an application for insurance on the church 
in the amount of $800 was made to the plaintiffs by “John Koliski, 
and John Kalecki, trustees of church." 1 take it that the imme 
Koliski is tin* same as Kolencki who is one of the grantees in the 
deed. A policy for SHOO was issued by the <1 ndants insuring the 
church for three years from tith January, 1911. This jxdicy has 
been lost, but the register of the defendants contains the follow­
ing entry: “Name of insured church, John Kolinski, post office 
East Selkirk." On January (i, 1914, when the first policy was 
alxmt to expire, an application for a new policy was made to the 
defendants for the same amount by “John Kolinski ami Steve 
Evanczuk. trustees of church.” In the application the property 
is described as a dwelling house, but the defendants knew that 
the church was intended to In» insured, and I do not think that 
anything turns upon what was manifestly a verbal error.

A policy was eventually issued for $800, dated February 5,
1914. for three years from that date. The name of the insured 
was given as “(ireek Independent Church, Ixrt 16, Townsite of 
East Selkirk.” The church was destroyed by fire on April 4,
1915, and it is upon this policy that the present action is brought 
by the plaintiffs. A letter (ex. 4) had been written on January 6. 
1914, by one Popham, the defendants' agent at Selkirk, to tin* 
defendants’ manager, enclosing the application for the new 
policy and describing it as from “John Kolonski, Trustee of Greek 
Independent Church.” He goes on to say: “This Church was 
descrilxxl last time as lx*ing a united Greek and Polish Church. 
The Poles have built a church for themselves since, so the Greeks 
are left to themselves now.” However erroneous the statement 
in the last sentence may have l>een, it was from this letter that the 
defendants received information as to the name of the church 
to be insured.

Alxmt the end of the year 1912 a dispute arose Ix-tween two 
religious factions in the congregation, one being known as the 
“ Independents” and the other, the “Kuthenian Greek Catholics.” 
The difference between these two bodies is give n by Bishop Budka. 
the head of the Greek Catholic Huthcnian Church in this Province, 
the religious sect to which the plaintiff congregation belongs. 
He says the “Independents” are so called because they are 
“independent from the Bishop. ” He further states that the Greek 
Catholic Huthcnian Church is in communion with Home while
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the “Independents" are not. Kolencki, Kolonski or Kolinsky, 
as the name is variously spelled, who was one of the first trustees, 
gives the name of the church to which he belongs as the “Greek 
Ruthcnian Independent.” According to his evidence the first 
three priests who conducted the services in the church after it 
was built were Independents, and were not in communion with 
Rome. They conducted the services in Ruthcnian. Under the 
fourth priest, Marcovitch, who was a Pole and an Independent, 
but conducted the services in Latin, the dissention in the church 
broke out. From early in the year 1913 until May, 1914, few, 
if any, services were held.

On February 22, 1913, a meeting was held by a number of 
persons calling themselves the congregation known as the Greek 
Catholic Church of East Selkirk in the Province of Manitoba. 
This meeting purported to have been called pursuant to the 
Manitoba Church Lands Act. A resolution was passed declaring 
that the church should be known and incorporated under the 
name of the “Trustees of the Greek Catholic Ruthcnian Church 
of East Selkirk in the Province of Manitoba." It was further 
resolved that five trustees should be elected at the meeting who 
should have all the powers of trustees under the Act. It was 
also declared that all persons who may have acted as trustee or 
trustees of the church in the past should cease to be trustee or 
trustees of the church. It does not appear that the provisions of 
section 4 of the Church Lands Act were sufficiently complied 
with, but I do not base the decision in this case upon that objec­
tion.

No conveyance of the land from the trustees named in the 
Morrison deed to the plaintiffs was ever procured.

On May 5, 1914, a settlement was made between the dis­
sentient parties. A document was drawn up in the form of a 
deed in which the parties of the first part were some thirty-two 
ix>rsons named and also the “Trustees of the Greek Ruthcnian 
Church of East Selkirk." The parties of the second part were one 
Skalecky and one Znak, described as “The Trustees of the 

nian Greek Catholic Church in communion with Rome, 
trustees of the Greek Catholic Church at East Selkirk." Tin- 
party of the third part was “Nicetas Rudka, Bishop of the Diocese 
of Canada of the Ruthcnian Greek Catholic Church in communion
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with Rome.” The document recites that a “difference of opinion 
lias arisen among the members of the Greek Catholic Church 
at Last Selkirk as to the right to the use- and occupancy of the 
said Church,” and that the parties of the first and second parts 
have agreed to release to the party of the third part, Bishop 
Hudka, all claim on the property. The consideration was the 
payment of $500 to the parties of the first and second parts 
payable, $200 in cash and $300 in annual instalments. The 
document purports to grant the land on which the church stood 
to Bishop Budka, and contains certain covenants, one of which 
is, that the parties of the first and second parts will not inter­
fere with the management and control of the church. There is 
another covenant for the giving of a mortgage to secure the 
payment of part of the purchase money. The document was 
signed by the trustees of the Greek Ruthenian Church of East 
Selkirk, whose names were Kvanczuk, Micak and John Kolinski, 
but it was not signed by the other persons mentioned as parties 
of the first part. The trustees named as parties of the second 
part also signed. This instrument was followed by a deed in 
the usual form, dated May 15, 1914, from Kvanczuk, Micak 
and Kolinski “Trustees of the Greek Ruthenian Church of East 
Selkirk,” to “Nicetas Budka, Bishop of the Diocese of Canada 
of the Ruthenian Greek Catholic Church in communion with 
Rome,” conveying the land to the latter. None of the persons 
who received the grant of the land in the first place as trustees 
of the church signed either of the above conveyances, except 
John Kolinski.

The policy in question had been issued some three months 
before the above conveyances were made. No assignment of 
the policy was executed either to the Greek Catholic Ruthenian 
Church or to Bishop Budka and no consent or permission to assign 
was given by the defendants. Under the 4th statutory condition 
indorsed upon and forming part of the policy, written permission 
to assign must be indorsed upon the policy, and if the policy is 
assigned without such permission it is to 1m? void. By sec. 42 
of the Mutual Fire Insurance Act, R.S.M. 1913, ch. 101, under 
which the defendants were incorporated
failure to notify the company of any change in the title or ownership of the 
insured property and to obtain the written consent of the company thereto 
shall render the policy void, and no claim for loss shall be recoverable there-
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under unless the hoard of directors in their discretion shall see fit to waive 
the defect.

There is no pretence that the board ever did waive the defect.
In October, 1914, the defendants sent an assessment notice 

calling for a payment of 86.40 on the premium note* which had 
been signed by S. Evanczuk and John Kolinski as trustees, 
presumably, of the Greek Independent Church. This amount 
was paid by one Antin' Skaleekv on behalf of the Ruthenian 
Greek Catholic Church, who wrote to the defendants saying, 
“Our church is no more Greek Independent, but is acknowledged 
Ruthenian Greek Catholic Church.” The defendants then 
changed the name in their policy-register, but the policy itself 
was not changed. The notification to the defendants only 
called attention to a change of name and not to a change of 
ownership from one religious sect to another. In June, 1914, Mr. 
Hastings, a solicitor, wrote to the company that the property 
had been sold to Bishop Budka, and that his clients had taken 
a mortgage back. The manager wrote in reply stating that it was 
necessary that the sale clause should be filled out on the back of 
the policy and signed by the trustees, the collateral security 
clause signed by Bishop Budka, the policy forwarded along with 
a premium note from the Bishop and payment of assignment 
fees made. None of these requirements were ever complied with. 
Whether the letter in reply was received by Hastings or not 
does not make any difference. The absence of any assent on the 
part of the defendants to the change in ownership of the prop­
erty is a complete bar to recovery on the policy. See Peuchen 
Co. v. City Mutual Fire In9. Co., 18 A.R. (Ont.) 446.
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The evidence, both oral and documentary, clearly shews 
that a large number of the persons comprising the congregation 
of the church belonged to a sect commonly known by the name 
“Independents,” and that the services in the church were for 
several years conducted by priests belonging to that sect. Kol- 
encki, one of the original trustees mentioned in the deed from 
Morrison, states that the original church built on the property 
was the Greek Ruthenian Independent. In the deed the name 
of the church is given as the Greek Ruthenian Church. The 
only difference is in the use of the word Independent. I think 
the evidence establishes that the church property was held by the
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grantees in the Morrison deed in trust for the sect or denomination 
commonly known by the name “Independents.”

The insurance in question was effected while the dispute 
over the possession of the church was still proceeding, and the 
insurance was taken by the trustees of and for the benefit of 
the sect known as the Independents. I have already shewn 
that there was no assignment of the policy to the plaintiffs and 
no |>ermission to assign given by the defendants. It appears 
to me im]Hfssible to hold that the insurance was effected in reality 
for the plaintiffs. The “Greek Independent Church” is the 
party insured by the policy and made one of the defendants' 
members under the Act and the terms of the policy. It would 
be strange to find the trustees of that sect insuring the church 
in the name of their own particular denomination and signing 
the premium note, while the lienefit was to go to another sect 
which was bitterly contesting their right to the ownership of 
the church.

If the deed of May "». 1914, is effective, it debars the plaintiffs 
from any interest in the church property. The purpose of that 
deed is to vest the property in the Bishop. It purports to be 
executed by the trustees of the plaintiffs. If the property belongs 
to the Bishop he should sue for the insurance. In no aspect of 
the ease can I find any right in the plaintiffs to maintain the 
action.

Although the foregoing reasons are sufficient to disentitle 
the plaintiffs to recover, I would briefly refer to another difficulty 
in their way. At the time the application was made for the 
insurance, namely. January, 1914, the contest between the rival 
factions in the church was still proceeding and no services were 
being held. No intimation of this was given to the defendants. 
These facts were material to the risk and should have been dis­
closed under the statutory conditions. One can scarcely imagine 
any insurance company accepting the application for insurance 
on this church if it was aware of the actual state of affairs existing 
at the time. It is significant that the plaintiffs in their state­
ment of the loss furnished to the defendants say that the fire is 
believed to have been of incendiary origin. The facts given 
in the proofs of the loss seem to afford a foundation fo** this 
belief.
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I think the appeal should be allowed with costs and the action 
dismissed with costs.

Cameron, J.A. (dissenting):—The defendant company set 
up various defences, amongst them, alleging the condition in the 
policy regarding change material to the risk, anti that there was a 
change of ownership of the property insured (of Inch the com­
pany was not notified), the circumstances of which are set out in 
detail.

The main contention of the defendant company is set forth at 
length in par. If) of tin* statement of defence, which states the 
conveyance from Morrison to Kolenki, Paceka ami Volanik, 
January 15, 1009, Trustees of the Creek Ruthenian Chtirch of 
East Selkirk, describes the dissentions between the Polish and 
Greek Ruthenian (’atholies under Marcovich until May 2. 1014, 
sets forth the proceedings at the meeting of February 22, 1013, 
when the resolution for incorporation was passed, relates the 
circumstances of the application for and issue of the1 policy of 
insurance to Kolenki and Evanczuk, as Trustees of the Creek 
Independent Church, and alleges that in 1013 Bishop Budka, 
having arrived in Canada, two distinct factions arose in the 
Church, one favouring Father Marcovich and the other Bishop 
Budka, whereupon, on May 5, 1014, a settlement was arrived at 
as set out in the indenture of that date, whereby a conveyance 
was made of the property to Bishop Budka which was a change 
in the property material to the risk.

This is not precisely the contention put forward at the trial 
or on the argument before us. It is now urged that the Church 
originally et died in East Selkirk was a Creek Independent 
Church, or, as Kolenki calls it. Creek Ruthenian Independent 
not in communion with Rome, and that Bishop Budka secured 
the adherence of a number of the members of the Independent 
Church to tla* organization lie represented, which was the Creek 
Catholic Ruthenian Church, and the members who allied them­
selves with the Bishop held a meeting and incorporated. The 
Greek Independent Church or Creek Ruthenian Independent 
Church is, it is contended, a body entirely different from the Greek 
Catholic Ruthenian Church, which by its trustees is the plaintiff 
here.

The history of the dissensions in the church is set out in the 
judgment of Galt, J. It is a question of fact and there is con-
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flirting evidence. His conulusimi is that thvrv never was such a 
church in Hast Selkirk as the Greek Independent Church until 
after the dissension which arose on the appearance of Bishop 
Budka. That is to say the rupture was the cause of the founding 
of tin- Independent faction. This original hotly remained as it 
was -Creek Catholic Kuthcnian. While Kolcnki and other 
witnesses give testimony to the contrary, I find there is 
evidence in support of the finding of the learned trial Judge. 
J refer particularly to the evidence of Karanko, Znak and Adams. 
Karanko was the secretary of the Kuthcnian Creek Catholic 
Church of Bast Selkirk liefore, at, and after the time when the 
land was Iniught—and was elected a trustee in February, 
1913, and with the others elected and continued to act until the 
meeting on May 5, 1914. He gives the members of the Kuthcnian 
Catholics as from 50 to tit), and of the Independents as from 15 
to 20. He says the Independents, as a result of tiie settlement, 
ceased to be part of the original body, seceded from it and pro­
ceeded to erect a church of their own. The trial Judge accepted 
the history of the case as set forth by the plaintiff's witnesses as he 
was justified in doing.

It is apparent even from the evidence of the defendants' wit­
nesses that they considered the dissensions arose only when 
Bishop Budka came and requested that the church property 
lie transferred to him.

Without going further into the evidence, I repeat there is, 
in my judgment, sufficient on the record to justify the finding of 
the trial Judge. There was the one original body for which 
Kolcnki, Paceka and Yolanik took the conveyance of January 
15, 1909, as trustees of the Greek Kuthcnian Church of Fast 
Selkirk. That body was subjected to two secessions or defec­
tions, first of the Polish members, and subsequently of those 
who seceded and became independent at the meeting of May 
5, 1914. But the original congregation and the corporation 
formed when the trustees took the conveyance in 1909 remained. 
Under sec. 2 of the Church Lands Act, ch. 31, R.S.M.,the trustees 
became a corporation or a quasi-corporation, even if the provi­
sions of sec. 4 are not complied with. So that the objection that 
proper notice was not given is immaterial. The original trustees 
and their successors have perpetual succession, and if they have

1
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or luivp not become merged in a corporation under sec. 4 of the
Act. the plaintiffs here are rightly designated. C. A

I consider it established, as the trial Judge finds, that the Trvktkks 
policy sued on was a renewal of the previous policy. Pophain, 7Î (ikkkk 
the defendant’s agent at Selkirk, so treated it in his letters of Hvtiie.mas 
Jail, ti and Ml. 2, HIM. Chc ki i.

I'oktaui:
I.A Vraikik
Farmers’

The fact that the policy is worded in favour of the “Greek 
independent Church” seems to me merely an error in description
for which the defendants’ officers and not the trustees were 
responsible. When it is made clear what were the identity and

i • Cameron, J
proper name of the body or parties effecting the insurance, this 
error becomes of no consequence. The insertion of a wmng 
name in a policy does not prevent the true owner from recovering:
Beach on Insurance1, sec. 39<>.

A question was raised as to the* wording of the deed of Jan.
15, 1909. It is argued that it does not come under the Church 
Lands Act because the habendum clause does not conform to that 
set out in the schedule. But the deviation from the form, such as 
it is, does not effect the substance of the conveyance or of the 
transaction, nor is it calculated to mislead anyone. See Inter­
pretation Act, eh. 105, sec. 18. On the contrary, the grantees 
are descrilied as Trustees of the Greek Ruthenian Church, and 
they take in that capacity. The Court will always admit evidence 
designed to shew the real objects of a trust. I would refuse to 
give effect to this objection.

The conveyance, or pretended conveyance, to the Bishop 
can be disregarded for the reasons assigned by the trial Judge.
What evidence there is on the subject points to the conclusion 
that the Bishop was nominal owner (if owner at all, the body 
occupying the church. It is the universal rule that ecclesiastical 
authorities everywhere hold church lands in this manner for 
individual bodies or congregations. There is no pretence, indeed, 
there is no allegation, that the Bishop holds as beneficial owner. 
Following the settlement, the congregation continued to use 
and occupy the premises precisely as Ixffore, and these plaintiffs 
have shewn their ownership by paying the insurance premium 
and by other act-*, and evidently have no other idea than that they 
are the true owners. There is no evidence to shew that their 
ownership is disputed. Kolenki’s evidence points to the con­
clusion that the ownership of the Bishop or Archbishop, as the
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case might he, would lx* nominal only. Par. 14 of the statement 
of defence makes the direct assertion that Bishop Budka was 
trustee for these plaintiffs. I confess I can see no difficulty what­
ever on this point. If Bishop Budka has any title at all under 
the alleged deed to him, I think it a matter of common sense to 
draw the conclusion that his title is a pure matter of form inter­
fering in no way with the real ownership by the plaintiffs.

On the above grounds, I have reached the conclusion that 
the judgment of the trial Judge should be affirmed.

Even if defendants had made good their contention that the 
(Ireek Independent Church was the organization, and the only 
organization insured, I think the Court would be inclined to 
accede to the view put forward that the correi :*e lx‘tween
the parties and their actions and conduct had the effect of creating 
a policy of insurance in which these present plaintiffs are directly 
named as beneficiaries. 1 refer to the letter of October 23, 1914, 
from Andrij Skalecy, ex. 12, informing the defendant that “our 
Church is no more (ireek Independent but is acknowledged 
Kuthenian (ireek Catholic Church.” To this the defendant’s 
manager replies the next day thanking Skalecy for his remittance 
and notifying him that the name had been duly changed on the 
company's books.

These facts seem to me sufficient to construct a policy of insur­
ance in favour of these plaintiffs in the terms and on the statutory 
and other conditions of the policy then in force. That is to say, 
the parties agreed to consider that the policy already issued 
should stand with the substitution of name as set out in the 
correspondence. There was nothing concealed in the transaction, 
all the facts were known to the parties.

Mike Adams told Popham in June, 1915, about the agreement 
that had been entered into the month before, and said he wanted 
the policy changed from John Kolenki’s name to that of the (ireek 
Ruthenian Catholic Church. This was in the presence of others, 
Adams speaking English. Popham said that if the property was 
burned, those who paid the premiums would got the money.

There is authority for the construction of a policy in these 
circumstances. A parol contract for fire insurance is valid. 
Bunyon on Fire Insurance, 6th ed., 184. Where there is an 
agreement to insure by correspondence or otherwise, the assured

8834



31 D.L.R.] Dominion Law Reports. 4U

can take it for granted that a jxdicy will issue accordingly: Lav- 
erty, Insurance Law, 71. 1 refe r to Coulter v. Equity Fire Ins. Co., 
9 O.L.K. 35, where the cases are referred to by (Narrow, J., at 
j>. 39; also to Hemming8 v. Sceptre Light, [1905] 1 Ch. 305.

Sec. 42 of the Mutual Fire Insurance Act, ch. 101, R.S.M., 
provides that policies executed as therein provided shall he bind­
ing on the company, but that d<x-s not say, nor does it imply, 
tlint the company cannot be bound otherwise.

Assuming once again, that the defendants’ contention is well 
founded, that the plaintiffs are an entirely different body from 
that originally named in the policy sued upon, then the acts of 
the defendants in accepting the cash forwarded by these trustees, 
with the notification of the true name of the organization, in 
accordance with which the defendants in acknowledging the re­
ceipt, changed the name in their books and gave notice thereof 
to the plaintiffs must be considered as precluding them from deny­
ing the validity of the policy on the ground of the conditions 
relating to change material to the risk. When they received the 
plaintiffs' notification they had, we must assume, the alternative 
to cancel the policy or to continue it as altered. The two posi­
tions were inconsistent and they elected to continue the policy as 
so changed. They are bound by their action, taken with know­
ledge of the circumstances, and cannot now avail themselves of 
this defence. See Cameron on Fire Insurance, pp. 125 et seq. 
The comjianv by its acts had led the insured to rely ujxm the 
policy as a substituting security against the loss which subse­
quently hapjxmed. To use the language of ( iWynne, J., in Lyons v. 
Globe Mutual, 28 U.( -.C.P. 62. ( ondition 20 in the policy, making 
any w'aiver by the company void unless in writing signed by an 
agent of the company, does not affect this case. See Caldwell v. 
Stadacona Fire Ins. Co., 11 Can. K.C.R. 212, when- it was held 
that* acts constituting an estoppel are entirely distinct from 

j waiver under such a condition as that alxive stated.
I would affirm the judgment appealed from. Appeal allowed.

INGERSOLL TELEPHONE CO. v. BELL TELEPHONE CO. OF CANADA.
I.S'upmnr Court of Canada, Sir Charles Fitzpatrick, C.J., and Davies, Idiugton,
I Anylin and Brodeur, JJ. June H, 1916.
[Railway Board (§ I—2)—Telephone hatk> I nk of lonu distance links.

The Railway Hoard has |xiwer under the Railway Act (R.S.C. ltMXi, 
eh. 37. and amendments) to authorize an additional toll to the established 
rates of a telephone company for the use of its lonp distance lines; to 
order compensation for loss in local exchange business occasioned by
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giving ind('|x*n<h*nl companies long distance connection: to authorize 
payment of a H|**cial rate by competing companies <»l»t : lining l<mg distance 
connection, though not subjecting non-comjfeting companies to a like toll.

[Itide/u ndent Til. Co. v. Hell Tel. Co.. 17 Can. Ry.Cas. 2<Wi. affirmed.]

Appeal from the Hoard of Railway (’ommissionere for (’anada, 
by leave of the Board, on certain questions of law.

Kaid questions of law are the following: 0) Whether the Hoard 
had power, under the Railway Act and amending Acts, to auth­
orize the charging of any additional toll or charge outside the 
established rates of the Hell Telephone Co. of Canada as a con­
dition precedent to or compensation for the use of long distance 
lines of the said Hell Telephone Co. of Canada. (2) Whether the 
Hoard is authorized, under the Railway Act and amending Acts, 
to give compensation in respect of the loss of business to the Bell 
Telephone Co.’s local exchange business, occasioned by giving 
independent companies long distance connection. (3) Whether 
the Hoard has power to authorize the payment of a special toll 
as a condition precedent to companies competing with the Hell 
Telephone Co. obtaining long distance connection with the 
Hell Telephone Co. while not subjecting non-competing companies 
to a like toll in view of the provisions of the Act relating to dis­
crimination.

(ianible, K.C., for appellants.
Cowan, K.C., and Hoyles, for respondents.
Fitzpatrick, C.J.:—The Bell Telephone Co., hereafter re­

ferred to as the company, operating under a federal charter, 
carries on business throughout (’anada. At its origin the com­
pany established a system of telephone lines to serve local nei*ds of 
cities, towns and villages, and, as the necessities of its customers 
increased, long distance lines were built to connect those localities 
with one another and with localities similarly situated in the 
United States. Finally, the system developed to such an extent 
that practically the whole Dominion east of Port Arthur was 
provided with a complete telephone service operated free from 
public control, and, consequently, without regard for the public 
convenience, except in so far as consistent with the interests of its 
shareholders. In the course of this development, the desire for 
telephone service spread so that, to satisfy the wants of rural 
municipalities, wdiich were dissatisfied with the service rendered, 
small local companies were organized, sometimes in competition 
with the local exchanges of the company, and, in some instances.
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in places to which the latter had not furnished a service; those 
companies so established arc known in these proceedings as “in­
dependent companies. ”

In the course of time, the communities served by tin- independ­
ent companies desired closer connection, but presun1 ably the 
capital and experience necessary to establish and profitably main­
tain the connecting links were not available. A convenient way 
to satisfy that desire was found in the company’s long distance 
system. Apparently, the latter company, not anxious to satisfy 
the wants of their local competitors, refused the relief asked for, 
hence the usual agitation, resulting in an application to parlia­
ment for the appointment of a parliamentary commission of 
inquiry, ami, on the report of that commission, an Act was passed 
the purpose of which, as disclosed bv the title, was to bring tele­
graph and telephone companies under the jurisdiction of the 
Board of Railway Commissioners.

By that Act. ch. til, 7*8 Kdw. N il., complete control was 
given to the Board for the regulation of the business of the com­
pany.

By sec. 4, sub-sec. 5, of the Act, it is provided, in substance, 
that any company, province, municipality or corporation, having 
authority to construct and operate a telephone system, and which 
desires to he connected with and to use any long distance tele­
phone system then in existence, and whether such company is 
under the control of parliament or not. may apply to the Board, 
if no private agreement can be obtained, for relief, and the Board 
may, in the words of the section,
order the company (i.c., the company which owns, controls, or operates the 
long distance telephone system) to provide for such use, connection or com­
munication u|Kin such terms as to compensation as the Board deems just 
and expedient. and may order and direct, how. etc., win'll, where and by 
whom, etc. . . .

By sul>-scc. (i of sec. 4 it is provided that the Board shall, 
in addition to any other consideration affecting the case, take 
into consideration the standards of efficiency anti otherwise of the 
apparatus and appliances of such telephone systems or lines, and 
shall only grant the leave applied for in case- and in so far as, 
in view of such standards, the use, connection or communica­
tion applied for can, in the opinion of the Board, be made or 
exercised satisfactorily and without undue or unreasonable injury 
to. or interference with, the telephone business of the company.
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So tlint, in effect, the statute provides fur the use by local 
companies of long distance lines on two conditions: (1) The Hoard 
must Ik* satisfied, as u condition precedent, tlwt the apparatus of 
the applicant company is of such a standard as to efficiency or 
otherwise as to ]H-rmit the use or connection without undue or 
unreasonable injury to the long distance line; ami (2) the Hoard 
may order the connection with and the use* of the long distance 
line upon such terms as to compensation as it deems just and 
expedient.

It is quite obvious that the Act, whilst giving the Hoard 
absolute power of control over all companies for the purpose 
of regulating the interchange of business in the public interest, 
lias l)ecn careful to require a proper stamlard of efficiency with 
resjiect to equipment and provides for the protection of the 
rights of the sliareholders of the company, whose pro]>erty may be 
appropriated to the use of the indc|>cndent companies. But 
the statute does not contemplate the regulation by the Hoard of 
conqietition lietwcen public service corjKirations, and 1 can find 
nothing in the reasons given by Comm. Mclx-an, speaking for the 
majority of the Hoard, to justify the assumption that the Hoard 
attempts to do anything in that direction.

1 quite agree with the late Chief Comm. Malice, who said 
that in most public services competition is desirable in the public 
interest, but a duplicating of telephone systems is a nuisance 
What is required and what the Act contemplates is efficient 
regulation of the conditions under w’hich the telephone companies 
are to co-operate in the exchange of business facilities.

In 1911 an application was made to the Hoard, under the Act. 
by several independent companies, for permission to connect 
with and use the long distance line of the company. At the time, 
about 378 private contracts had been made for that purpose, 
and, as a result of tluit application, it was ordered tliat the com- 
pany should connect its long distance telephone system or litn 
with the lines of the applicant companies, subject to certain con­
ditions as to cost of building the connecting lines. The order also 
provides for the payment to the company on outbound traffic of a 
connecting toll of 15 cents for each long distance message original 
ing upon the lines of the applicant companies and transmitted 
over the line of the company, in addition to their long distaim 
tariff.
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It is to be noticed that what is called “inlmund traffic”— that 
is to say, traffic originating upon the company’s system destined 
to local points upon the lines of the various applicants—is exempt 
from this toll.

So that, in substance, it was decided that, if the apparatus of 
the applicant companies was of the required standard of efficiency, 
the long distance line built and operated at the expense of the 
shareholders and subscribers of the company should, with its 
staff of operators, be placed at the service of the applicant com­
panies subject to the conditions above mentioned.

It was provided at the same time that this order was to remain 
in force for a period of at least 12 months, leave being reserved 
to move to rescind or vary the order at the expiration of that 
period should any of the parties so desire. Taking advantage of 
this reservation, the company asked to have the order rescinded. 
The independent companies, in reply to that application, asked to 
have the order maintained, and, at the same time, said that the 
charges for long distance connection have been and are unfair to 
the shareholders of those independent systems inasmuch as the 
toll for long distance connection is altogether too large. There is 
apparently no complaint with resect to tin* charge1 for connect­
ing the lines.
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As the result of that application an order was made by the* 
Board providing for, as regards, non-competing companies, (1) 
payment of an annual charge by way of cominmsation for loss to 
the company, as well as for the factor of convenience to the in- 
de*i>endent subscriber; (2), as regards comi>cting companies, an 
annual charge is imposed and also a surcharge of ten cents on 
each communication. The Chief Commissioner dissented from the 
order.

I am of opinion, as 1 have already said, that the evident 
intention of parliament was to give the Board, in the public 
interest, absolute power to regulate this public utility, which has 
grown to be almost an essential factor in the every-day life of the 
whole community, and for that purpose has conferred the widest 
discretion upon the Board. In that view I fail to see the practical 
use of this reference, but the questions are before us and must, 
therefore, be dealt with.

The statute authorizes the Board to oblige the company to
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(1) Give a connection with itH long distance lint- to local companies;
(2) to give those local companies the use of its long distance line 
for the l>enefit of the subscrilicrs of such local companies.

In other words, the Board is authorized to expropriate the 
company for tin* Item-fit of the indci>endcnt companies, but the 
Act provides, ns common sense and tin- general principles of law 
applicable in like eases require, that this may only be done “upon 
the condition that the equipment of the connecting company shall 
In* such as not to impair the efficiency of the service" ami u|>on 
such terms as to rom|>ciiHation as the Board may doem “just and 
expedient."

In other words, the statute n-quircs that the comiwiny should 
not, in tin* language of the (Jucliee Code, lx* coni|x‘llcd to give 
up its pro|»erty “except for • utility find in consideration of a 
just indemnity previously paid. ”

1, therefore, construe the Act to mean that power is given 
the Board to expropriate the company, to a limited extent, for 
the lienefit of those independent companies, provided it can be 
done consistently with an efficient service and upon payment 
of compensation. And large* discretionary powers are given with 
regard to the conqieiisation to be paid by the use; of the words, 
“just and expedient. ” That is to say, it is left to the commis­
sioners to decide what compensation is, in all the circumstances, 
“just and expedient” for the use of the connection or communi­
cation. If an additional toll or charge, outside of the established 
rates of the company, is, in the opinion of the commissioners 
necessary to com|>ensate that company for the use of its long 
distance line, then the statute authorizes tin* Board to make that 
charge.

I have no doubt also that the statute authorizes the Board to 
give compensation with respect to the loss of business of the com­
pany occasioned by giving to local companies long distance con­
nection, and also to make a distinction between the local com­
panies which are called competing companies and those known 
as non-competing companies.

Speaking of the conditions under which the company carries 
on its operations (See 17 Can. Iiy. Cas. 266 at 269).

If, as found by the Board—and the fact is not disputed 
the long distance line is a charge on the whole Bell system because 
it was built out of the general capital and is maintained at the

8
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expense of the profits made out of the o]x-ration of the local 
exchanges, then it would seem “just and expedient" that, in K.C. 
fixing the compensation to he paid for the use of that long dis- jN(.KHh()LL 
tance connection by a company which has not contributed either 1 w^honb

Tki.ki'hone

to the initial cost or to the maintenance cost, the factor of com­
petition as it is described in the question, with the local exchange 
should be considered.

In other words, if the long distance lines are, as we must ----
assume, when built, a charge on the company shareholders and HtBPRtr,ck-CJ-
subscribers, and if in their o]>eration a loss is incurred which must 
be borne by the local Bell Telephone exchanges, then is it not just 
and equitable that the independent company oi>erating in the 
same area as the local exchange should also contribute by the 
surcharge to that loss in the upkeep of the long distance line which 
is placed by the Board at their disposal? The subscription of the 
Bell customers being, of course, fixed by the charges which tin- 
company lias to meet for the upkeep of its whole system, which in­
cludes the long distance and local service, then it is just and ex­
pedient that the shareholders of tin; independent companies who 
have the use of the same service should also contribute by tin- 
surcharge to tin- maintenance of the long distance service.

If tin- commissioners deem it expedient to place those localities 
to which tin- company has not given a local service on a more 
favourablc footing, it is within their discretion so to do.

Davies, J.: -The three questions of law which are submitted Davies, j. 

for our consideration and answer by tin- Board of Railway Com­
missioners do not call for or justify any consideration on our 
part of the desirability or undesirability of duplication and com­
petition, which were referred to and discussed shortly at the argu­
ment. Those are- matters entirely for th<- Board to consider and 
weigh in coming to their conclusions.

The answers we are to give to these three questions depend 
upon the construction we give to sub-secs. 5 and 0 of sec. 1 
7 & 8 Edw. VII. eh. 61, and such parts of the Railway Act as may 
apply.

It seems to me, in construing these sections, that two things 
have to be decided by the Board: First, whether the ation 
lor long distance use and connection should be {fronted at all; 
and, next, if so, upon what terns as to compensation.

Sub-sec. 6 expressly enacts that the Board shall, in addition

4
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to any other consideration affecting the case, take into considera­
tion the standards as to efficiency and otherwise of the ap|>aratus 
and appliances of the applicant's telephones, systems or lines, 
and shall only grant the leave when, in view of such standards, the 
connection asked can l»e “exercised satisfactorily and without 
undue or unreasonable injury to or interference with the telephone 
business of the company,” with which connection is sought.

I would construe this section as prohibiting the granting of 
the connecting order unless the Board, after considering every­
thing affecting the matter of the application, including the appli­
cants’ standards of efficiency and its appartus and appliances, 
was satisfied that the connection and use sought would not unduly 
injure or interfere with the telephone business of the company 
sought to be connected with.

The Board must, before granting the order, be satisfied that no 
such undue injury will result from granting the connection asked 
for. If they cannot so satisfy themselves, they should not grant 
an order at all.

The language of sub-sec. 5 is permissive -may order the con­
nection sought. That of sub-sec. fi is conditional—they shall 
only grant when under certain conditions si>ecified they find the 
granting of the order will not cause undue or unreasonable injury 
to the business of the long distance comitany.

When they have so decided, then and then only can they 
proceed to the question of comixmsation. It is not a question to 
be determin<*d that there shall be no loss to the long distance 
company, but that there shall not Ik* undue or unreasonable loss 
to the business of the company. Some loss evidently was con­
templated as naturally arising from the granting of the connecting 
order. If that loss would constitute “ undue or unreasonable 
interference with the telephone business of the company,” the 
order should not Ik* made.

Sulf-sec. (> provided for the conditions under which the order 
should or should not Ik* made, and sub-sec. 5 for the compensa­
tion which should Ik* granted if and when made.

Comm. McLean construed sub-sec. ti as confined to injury or 
interference with the company’s business arising out of the use 
of improiier appliances by the connecting company. I cannot 
put such a narrow construction upon it, in view of the language
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used : “Upon any such application the Board shall in addition to 
any other consideration affecting the case take into consideration the 
standards, etc.”

Those latter were, from being specially mentioned, no doubt 
very important factors for the Board to consider; hut they con­
stituted only one factor “in addition to any other consideration 
affecting the ease. ”

The result of my construction would he that no order should 
he granted in any case where it was found that it would result 

i in undue or unreasonable interference with the company’s business, 
I and that, where such a result was not found and the order was 
[ made, the compensation which sub-sec. 5 authorized them to 
j award as just and expedient was confined to compensation “for 

the use, connection or communication” granted, as expressed in 
the sub-section, and did not authorize compensation for losses 
which possibly or probably would or might be caused to the com­
pany with which the connection was ordered in its local exchange 

— business. I am quite in accord with Sir Henry Drayton’s state­
ment, in his reasons for the dissenting opinion he delivered, 
that he was “unable to read the somewhat extended clause* here1 
applicable as creating a new and novel law of compensation 
covering the business losses suffered by one public service cor­
poration as the result of competition with another public service- 
corporation. ”

I agree with him that-these possible business losses were not 
matters the Board was concerned with unless they were found so 
great as to justify the refusal of the order, as before explained, 
and that, as Sir Henry puts it, “compensation for the actual use, 
connection or communication for the actual facilities supplied 
and for its subsequent use” is all that the Board can consider 
and award.

I will not elaborate the matter further, but, in view of what I 
have said, would answer the questions as follows. Q. 1. A. Yes. 
(J.2. A. No. Q.3. A. Yes.

I answer the third question in the affirmative l>ecause of the 
qwcial reasons for its insertion in the order as explained by the 
assistant chief commissioner in his written reasons, concurred in 
by the other commissioners, except the chief commissioner. 
It seems to have lieen a clause expressly desired by the appel-
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lants and agreed to by respondents, and was not a clause inserted 
in the order by the Hoard of its own volition, but simply because it 
was agreed to by the parties themselves.

lniNfiTON, J.:—This ap]>eal suggests we should once more 
turn to the rules in Heydon’n case, 3 Coke 8 (70 E.R. 037), to be 
found in Craies’ Mardcastle, p. 104 (2nd ed.), and have regard 
es|M>cially to the holding following them expressed as follows:

Ami llivn tin* office of all the Judges is always to make such must ruction 
as shall suppress the mischief ami advance the remedy, and to suppress subtle 
inventions and evasions for the continuance of the mischief and pro private 
tom modn, and to add force and life to the cun* and remedy according to the 
true intent of the makers of the Act pro Initio puhliro.

What was the mischief intended to 1m* remedied by the enact­
ment in lOOti, 0 Kdw. VII. ch. 42, sec. 31. and substituted by 7 & 8 
Kdw. VII. ch. 01, sec. 4, sub-sec. 5?

That suggests another question: What was the mischief 
intended to Im* remedied by the Railway Act’s provisions constitut­
ing a Hoard of Railway Commissioners? Was it not that the 
railway companies had forgotten that they owed a duty to the 
public to furnish facilities for traffic, interchange of traffic, and 
equality of treatment, both as to rates and otherwise, of everyone 
offering them business?

It was, no doubt, shocking to the minds of those railway man­
agers, who acted in the single pursuit of what they imagined was 
their only interest and duty, to Im* told that they must serve the 
public, and each member of the public, upon the same basis of 
compensation ami accommodation, and give every facility for 
accomplishing that service, no matter if it should turn into a 
rival’s lines part of the haulage they had previously deemed their 
own preserve. To enforce these obligations the Hoard of Railway 
Commissioners was created.

And when the principles in question had Im*ch thus by law 
established and thus enforced, it seemed to open to parliament the 
way for applying similar treatment to the rcs|M>ndent and other 
like companies dealing not in haulage, but means of communi­
cation.

Their rivals in business insisted tluit it was the public that 
was to be served and facilitated in business, and, in order that the 
public might be properly served, connections must Im* made.

The eases were so much alike; the remedies to be applied so
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much alike; and the interference with vested rights, bringing 
liabilities to losses of business to be reaped by upstart rivals, 
so much alike, that it would seem as if parliament had only to 
recognize these facts and then place the telephone companies 
under the jurisdiction of the Hoard. Of course, all that was 
very shocking to those who had, by the gracious wisdom of parlia­
ment, acquired valuable rights over public highways without 
giving any compensation or even asking leave of those concerned.

It would seem, however, after having been so favoured, that 
the public in many cases was not "y served or charged
too much for the service, and hence I gather there sprang up 
local rivals, more willing to serve or more moderate in charges, 
or possibly both.

It is suggested even municipalities and provinces were |M>ssihly 
willing to supply the needed want of rural telephone service 
especially.

Parliament deemed it proper that the respondent and others 
should not refuse those rivals proper and efficient service, and 
ordered accordingly, by amending the Hail way Act, and l»v 
making the provisions Act applicable as follows

The several provisions of the Hallway Art with reaper! to the jurisdic- 
tion of the Hoard, practice and procedure. u|nui applications to the Hoard, 
appeal to the Supreme Court or the (iovernor-in-Couneil, offences and jienal- 
ties, and the other provisions of the said Act (except sees. 0, Tit to 243. both 

. 2’*0 to tMO. both inclusive. JIM to 314. both inclusive. 34k to 354, 
I nit li inclusive. 3<il to 31Ni, both inclusive. 40.'» to 431. both inclusive), in so 
far ns reasonably able and not inconsistent with this part or the special 
Act. shall apply to the jurisdiction of the Hoard and the exercise thereof, 
created and autlmri cd by this Act, and for the pur|msc of carrying into 
effect he provisions of this part according to their true intent and meaning 
and shall apply generally to coin|mnies within the purview of this part.

Of those enactments thus made applicable in prineiple, there 
apl»car under the caption of “Equality," a er of set 
which the order ap|>ealed against seems to me to clearly trans-
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Kress.
And let it lie observed that in the first two lines of sec. ft I 

have just quoted, it is “with respect to the jurisdiction of the 
Hoard," these parts of the Hailway Act stand effectual. Why 
did parliament so enact if it intended in truth to help respondent to 
squeeze rivals out of existence by means of gross inequalities of 
tolls and impositions?

<Nearly, each of these " s had gathered together, by
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local influence and energy and low rates, a business that the 
respondent might have had. but, for want of energy or timidity 
or excessive charges, iiad failed to acquire and hold. And that 
business must Ik* paying its way, but possibly doing no more. 
And this inequality (expressed in the order now complained of), 
in defiance of what the provisions of the ltailway Act, by I wing 
left applicable thereto, surely intended to Ik* the measure of the 
Board’s jurisdiction, may enable the respondent to reap where it 
had not sown. Such a clear pur|N>so cannot Ik* swept away by 
the interpretation of the words, “ami the Board may order the 
company to provide for such use, connection or communication 
upon such terms as to compensation as the Board deems just and 
expedient, etc.”

If parliament really intended to compensate by the destruc­
tion of other companies, it should and. no doubt, would haw 
said so.

Moreover, I repeat, it was the public that was to Ik* served 
and that upon an equal basis of service was what parliament 
had in view. It never could have intended that rural subscript' 
to the only ’phone company they could get in communication 
with, were to be penalized for so subscribing. It is not a question 
of the rate compensating, for admittedly the ordinary rate would 
Ik* ample for the service, and needs no surcharge, unless when 
]K*ople have been wicked enough to ignore the rescindent. Sub­
stantially such things as set up by respondent hapc-ned many 
times to rival railway companies in the administration of tin 
Railway Act in the new departure made, and intended to make 
the companies realize that it was the public service that must Ik* 
the keynote of their conduct towards each other.

The London Intcrnuntching case, 6 (’an. By. (’as. 327, when 
Iwfore this Court, seemed to me a pretty strong application of the 
principles invoked therein, and on the basis adopted lielow for 
doing justice herein seemed possibly to work an injustice, but I 
never doubted the correctness of the law as laid down by the bile 
Killam, J., acting as Chief Commissioner of the Board, and main­
tained by this Court.

That kind of thing resulting from this sort of legislation neu r 
can have been conceived as an injustice by the legislature enacting 
it. They recognize it may to-day work apparent injustice in one



31 D.L.R.] Dominion Law Kkpokth. til

place and give a compensating advantage in another. And, 
if not, the march of events can tai e no account of such gains or 
losses as injustice.

And when parliament imposed upon the Hoard the duty 
in question of fixing a just compensation, it never could have 
intended the Hoard to do more than the words mean, a just 
compensation for a service which cannot be measured in one town 
or township by one method or measure ami an entirely different 
method or measure resulting in lower charges for the service in 
the next town or township, perhaps further away.

The limited power or jurisdiction of the Hoard to try ami do 
justice, in making its orders, by importing into the business in 
hand a something not provided in the Act, but yet a smoothing out 
of the crudities of the legislature and avoiding injustice, was well 
illustrated in the case of U.T.l*. It. Co. v. City of Fort William, 43 
Can. 8.C.H. 412, when* the Hoard, on an application to run over a 
public street, inqioscd the condition that the adjoining owners 
on the street should be com|K*nsated.

The majority of this Court held that, by virtue of the ] lower 
in sec. 47 to make conditional orders, the order of the Hoard 
might lie upheld. Hut this was reversed by the Judicial Com­
mittee of the Privy Council, holding such an order null.
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It strikes me this attempt to do justice as an incident to fixing 
a just conqiensation stands on similar legal footing. The only 
difference 1 see is that there the Hoard attempted to grapple 
with a hoary-headed species of injustice, and here the quality 
of the justice is not by any means so clear.

All the Hoard has jiowcr to deal with is to fix a just compensa­
tion for the service if tlie thing be expedient. We must try and 
reach the common-sense meaning rather than, by cutting sentences 
into slices, try to extract a meaning from a legislator’s language 
which would startle him.

expedient compensation can mean nothing. The draftsman 
evidently had reference to the occasion and expense relevant to 
the connection, if expedient, and not the measure of compensa­
tion for the service itself once that connection made or ordered 
to be made.

I think the Hoard had no jiowcr to import into their considera­
tion the question of competition, for a competitor serving the
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public in entitled, in ]M-rforming such service, to get the accom­
modation and service and be treated as if not a rival.

The apiK-al should Ik* allowed with costs and the questions 
answered accordingly.

I respect fully submit the first quest ion is ambiguous and can 
hardly be answered by a simple yes or no. My opinion is that 
there can be no discrimination in favour of rescindent or any one 
else, or as against anyone. But it may be necessary to alter the 
established rates from time to time to award proper compensa­
tion. and that is within the jurisdiction of the Board.

The other two questions I answer in the negative.
Anulin, .1.: Three questions are submitted by the Board 

of Railway Commissioners for the opinion of the ( o.urt. While 
these questions, as framed, are rather questions of jurisdiction 
than of law, and as such more properly the subject of an ap)>eal 
by leave of a Judge of this Court, they may perhaps Ik* regarded 
as substantially asking the opinion of the Court upon the ques­
tion whether, in determining the amount of compensation which 
should Ik* paid, under sub-sec. 5 of sec. 4 of 7 & 8 Kdw. VII. eh. 
til, to the Bell Telephone ( o. by independent telephone companies 
given the advantage of connection with tin* trunk lines of the 
former company, the effect u|mui its local business should In- 
taken into consideration.

By sub-sec. A the Board is empowered “to order ami direct 
how. when, where and by whom and upon what ternm ami condi­
tions (the) use, connection or communication (of, with or through 
long distance lines) shall Ik* had, constructed, installed, operated 
and maintained." (And) “to order the company (i.c., the com­
pany owning the long distance lines) t<> provide for such use. 
connection or communication upon such terms as to compensa­
tion as the Board deems just and expedient.“

The clause of the sub-section first quoted covers all “terms 
other than those as to compensation. The only “terms” dealt 
with in the clause last quoted are those “as to compensation. 
While the Board is authorized to direct the company “to provide 
for such use, connection or communication,” it is not for this 
service that it is empowered to order compensation, which, in 
that case, might mean merely “remuneration,” but, as a con­
dition of directing that such use, etc., shall 1st provided, the 
Board is authorized to impose “conqM-nsation,” t'.e., indemni-
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('nation to thi* company directed to provide it. Murray defines 
“compensate” as meaning “to counterbalance, make up for. 
make amends for,” and “compensation” as “amends or recom­
pense for loss or damage.” We are perhaps most familiar with 
the use of the term “compensation.*’ both in legislation and 
jurisprudence, in regard to the expropriation of property for 
public uses. Cripps on ( 'ompensation (5th ed.), p. 102.

See also, Brown and Allen on (’ompensation (2nd ed.), p. 
97. and authorities cited by both authors.
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If mere payment or remuneration for the service to In- rendered 
were what parliament intended should be allowed, that idea 
would have found expression in some phrase very different from, 
and much more restricted in its seo]>e, than “upon such terms 
as to compensation as the Board deems just and expedient.”

I also agree with the view expressed by Comm. McLean that 
the addition of the word “expedient” after the word “just” 
affords a strong indication that it was the purpose of parliament 
to entrust to the Board the widest discretion, not merely as to 
the amount of the compensation to In* directed, but also as to 
the elements which should he taken into account in fixing it.

There can be little doubt that, in determining the prices to 
be charged for telephones to local suliscribers, the Bell Telephone 
Co. takes two elements into account, the value and cost of the 
local service ami the value and cost of the long distance service. 
A company which does not maintain or provide a long distance 
service cannot reasonably exact as high a price for telephones 
from its subscribers and it can well afford to furnish local service 
at a lower rate. 1 confess that I fail to appreciate the justice of a 
demand that the Bell Telephone Co., which owns and maintains 
long distance lines, shall place them at the disposal of other 
and rival companies on any terms other than indemnification 
against loss or damage which it may sustain in consequence. 
Should it lie obliged to do so, the probable result in places where 
the Bell Tc Co. o|K*rates a local exchange in coni|>etition
with an independent company would be either an actual dis­
crimination against Bell subseril>ers or a compulsory reduction 
by the Bell Company of its charge for local telephones to the 
level of the charge made by the company without long distance 
lines. As is well known, the existence of competition is treated

14
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in the? Railway Act as afforeling justification for a difïcmicr in 
railway rates which would otherwise lx* obnoxious to the anti­
discrimination provisions of that statute.

These latter considerations do not apply to inde]tendent 
companies within whose tefritory the Bell Co. does not operate 
local exchanges. They afford reasonable ground for differentia­
tion in the compensation to be made by companies of the two 
classes.

I would, for these reasons, answer the questions submitted 
in the affirmative.

Brodeur, J.:—This is a reference by the Board of Railway 
( ommissioners under the provisions of the Railway Act.

There is no doubt with regard to the answer to be given to 
the first question. It should be in the affirmative. The Board 
of Railway Commissioners, by sec. 4 of ch. til, 1(J08, has the power 
to determine the tolls that are to be charged by any telephone 
company. That power is as wide and general as possible, ami 
the tolls can lie increased or reduced according to circumstances.

That question, however, does not cover the main issues in 
this reference, for that reference has been made with the pur- 
jiose of ascertaining whether the Bell Telephone Co. was entitled 
to compensation for the loss of its local exchange business occa­
sioned by giving the appellant companies long distance connec­
tions and whether there should be discriminating rates or tolls 
between competing and non-competing companies.

It was found by parliament, after careful investigation and 
inquiry, that the Bell Telephone Co. had first built its service 
lines in cities and towns and then in villages. Connecting trunk 
lines had l>ecn made and long distance connections had been 
established between those» various towns, cities and village's a> 
the» public required.

In some rural municipalities the local people interesteel. 
finding themselves without telephone service, had local com­
panies formed for the purpeisc of serving the ir locality. The se-r 
vice which those companies were giving was not very dear, because* 
they had ne> long eiistance line-s to kee*p and maintain. Some ­
times, toe>, those local ceimpanies were cstahlishcel liecause they 
thought that the* service given by the Bell Telephone Co. was tent 
expensive.
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It was found, however, at one time that those local companies, 
licing deprived of long distance connections, were not giving to 
their customers as good service as the Bell Telephone Co. The 
parliament was then seized of the request that the Bell Tele­
phone Co. should he hound to give the use of the connection or 
communication of their long distance lines to the subscribers of 
those local companies. But parliament, in granting that power 
of expropriation to the local companies over the lines of the Bell 
Telephone Co., decided by sub-sec. 5 of sec. 4 of the Act of 1908, 
ch. til, that the Board of Railway Commissioners could order the 
Bell Telephone Co. “upon such terms as to compensation as the 
Board deems just and expedient” to provide for such use, con­
nection or communication.

The Board dealt with the question in 1911, after having heard 
all parties interested, and determined the compensation which 
was to l>e paid, and, according to the views expressed by the then 
Chief Commissioner Mr. Malice, they determined that the com- 
l>ensation should cover all the damages which could be suffered 
by the Bell Telephone Co., including damages arising out of the 
loss to the Bell Telephone Co. of its local exchange business.

In 1913, a new application was made by the ap|>ellants in 
this case, asking connections with the Bell Telephone Co. on 
their long distance line.

All these appellant companies are in their locality competing 
lines with the Bell Telephone Co. The majority of the Board of 
Railway Commissioners were of the opinion that permission 
should be given to use the long distance lines of the Bell Tele­
phone Co. on the condition, amongst others, that they should 
coin|M*nsatc the Bell Telephone Co. for the loss of its local ex- 
« * business.

I am of opinion that this order had been rightly issued. Par­
liament was very willing to give to those local companies tin- right 
to use long distance lines, but on the condition that they should 
coin|)ensate the Bell Company for all damages arising out of 
that use.

It has been found as a question of fact by tin* Board that 
the Bell Company's subscribers contributed not only to tin- 
initial cost, but also to the maintenance of the Bell long distance
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equipment. If the Hell Company, then, wants to maintain its 
long distanee lines, it has to levy upon its suhscriliers a certain 
rate which is necessarily higher than the rate charged by the local 
companies, those companies having no long distance lines to 
maintain.

It is pretty evident that if the subscrilxrs of the local com­
panies have the same advantage as the Hell subscribers for long 
distance connections, all the business done locally- by the Bell 
Company will necessarily disapi>ear, liecause no subscrilier 
for example, will pay $20 per year to the Bell Company, if the> 
can get for a smaller price the same local and long distance con 
nections in subscribing to the local companies.

That matter had io lx* considered by the Board, and I think 
that, under the powers which are given by the statute, the Bonn! 
had the right to take into consideration the conqiensation for tin 
losses which the Bell Telephone Co. was going to incur as a result 
of gixing long distance connections.

The comixnsation contemplated by the statute covered the 
interference with any private right appurtenant to the proper!> 
expropriated. The value of the property of the Bell Telephom 
Co. is rcduc<*d by the long distance connections which are grant» <1 
to those local companies, and should then lx* made the subject 
of compensation. Halsbury, vol. 6, p. 47.

I would lx*, then, of opinion that the second question should 
lx* answered in the affirmative. These same reasons would 
apply to the third question, which should also lx* answered in 
the affirmative.

The apfxdlunt should pay the costs of this reference.
Appeal dismistsed.

REX v. BAUGH.

Ontario Suprtnn Court, Apellate Division, Mtndith, C.J.O., and (inri 
Marlarrn, Magrr and llodginn, JJ.A. April .1, 1916.

1. Evidence (f X D—700)—Hearsay—Judge's opinion in civil action
—Veracity op witness—Admissibility in criminal prosecution 

Keusoim for judgment unfavourable to the credibility of a part>
in s civil action arc inadmissible in evidence to impeach his veracity.
when testifying in his own behalf, in a criminal prosecution.

2. New trial (f II —S)—Improper admihhiox op evidence—“Burst *x-
TIAL wrong.”

The improper admission of cvhlence in criminal proceeding» as t<>
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which it cannot be «aid that substantial wrong or miscarriage of justice
was not thereby occasioned is ground for a new trial under aec. 1010
of the Criminal Code.

Case stated by the Senior Judge of the County Court of the 
County of York, before whom and a jury, at the General Sessions 
of the Peace for the County of York, the defendant was tried and 
found “guilty” on a charge of conspiracy—that the defendant 
did unlawfully conspire with one Gartepy and others to prosecute 
one Stimson for an alleged offence, knowing Stimson to 1m* innocent 
thereof, contrary to the Criminal Code.

Only two questions were argued before the Court, viz.: (1) 
Was the trial Judge right in referring to the judgment of Middle- 
ton, J., in a civil action, to which the defendant, was a party, in 
which that learned Judge expressed an opinion as to the veracity 
of the defendant? (2) Was the passage from the reasons for 
judgment of Middleton, J., which was given in evidence, and to 
which the first question related, admissible in evidence?

/. F. Ilellmuth, K.C., and T. C. Robinette,. K.C., for defendant.
J. R. Cartwright, K.C., and J. li. Clarke, K.C., for Attomey- 

( ieneral.
Meredith, C.J.O.:—Case stated by the Judge of the County 

Court of the County of York.
The defendant was tried and convicted at the General Sessions 

of the Peace for the County of York on a charge1 of conspiracy.
The conspiracy charged was that the defendant, “at the city 

of Toronto . . . between the 15th day of May and the 6th 
day of July, did unlawfully conspire with one All>ert Joseph 
Gariepy and other persons to the informant unknown, to prosecute 
George Alexander Stimson, of the city of Toronto, investment 
broker, for an alleged offence, knowing the said George Alexander 
Stimson to be innocent thereof, contrary to the Criminal Code.”

There were other counts in the indictment, but it is not 
necessary for the determination of the questions we are called 
upon to answer to say anything further as to them.

The questions submitted for the opinion of the Court arc six 
in number, but only one of them, the fifth, was discussed upon the 
(argument before us, the contention of the defendant as to the 
«natters to which the other questions relate having been aban­
doned.

The fifth question is: “(5) Was I right in referring in the 
limnner I did to the judgment of the Honourable Mr. Justice
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Middleton in which he expressed an opinion as to the veracity 
of the accused, Edward Levi Baugh?”

It appearing in the course of the argument that the point 
intended to In* raised by the fifth question was not wholly covered 
by that question, the argument proceeded ujxm the footing that 
another question, viz., whether the passage from the reasons for 
judgment of Mr. Justice Middleton which was given in evidence, 
and to which the fifth question relates, was admissible in evidence, 
was Ix-foro the Court .

In order to understand the nature of the charge, it will be 
necessary briefly to summarise the main facts appearing in evi­
dence. There; was a dispute between the prosecutor Stimson 
and the defendant in reference; to a mining transaction. An 
action was brought by Stimson against the defendant to recover 
a large1 sum of mone*y, which was claimed to lx- owing by him to 
Stimsem as the* re-sult eif this transaction. There was a conflict 
of evidence* at the* trial. The testimony of Stimson as to matters 
upon which he re*lied as entitling him to recover was directly con- 
tradictexl by the* testimony of the defenelant. Stimson succe*ede;d 
in the action, and recovered juelgmcnt against the defenelant for a 
large* sum. Stimson lives in Toronto and the* defendant in 
Montre*al.

After the- recovery of the* judgment, in oreicr to obtain tin- 
fruits of it, it was ne;ce*ssary that proce*e*dings should be taken in 
the Courts of Quebec to obtain what, as I understand, was a 
juelgment of the Quebe*e* Court for the amount of the judgme*nt 
that had lx*e*n recovered in the action brought by Stimson in 
this Province. Sue-h proe-e*e*dings were* take*n by Stimson, and 
were resiste*el by the defendant. Criminal proe-e*e;elings were then 
instituteel in Montre*al by the* elefendant against Stimson, whom 
he eluirge-d with fraud in e-emne*ction with the* recovery of the 
judgment in Ontario, and it was in respect of these proceedings 
that the* conspiracy was charge-el. The case* for the Crown was 
that the* d<*fe*ndant and Gariepy e*onspireel to fabricate anel forg* 
letters punx>rting to have lx*e*n written by Stimson, which, if 
genuine*, would have* e*stablishe*d the* defence of the defenelant in 
the* Ontariei action, anel which the; de*fe*nelant allege*el hael lx*vn 
fraudulently e;emecnle*d by Stimson.

Both Stimson and the* elefemelant were- examined as witne*ss« ■> 
at the* trial in the General Se*ssie)nH, anel there was a dire*et conflit
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in their testimony. There was also a direct conflict between the 
testimony of the defendant and t hat of (îariepy and other 
( 'rown witnesses examined.

The evidence to the reception of which objection is taken was 
elicited in the cross-examination of the defendant. He had !>een 
asked as to the result of the action in which judgment was recovered 
against him, and had answered that it was adverse to him. He 
was then shewn the Weekly Notes containing a report of the 
reasons for judgment of Mr. Justice Middleton, and later on he 
was asked :—

ONT.
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“Q. Do you know that Judge Middleton made this finding in 
regard to your recollection, ‘I entirely disbelieve Baugh's account 
of bis ignorance of what had been done?”'

“Q. Do you also know that this is part, ‘ There is much in 
Baugh’s evidence, when analysed with care, to indicate his utter 
unreliability?’"

“Q. The Judge had specifically stated that he considered you 
to lie a man of utter unreliability?”

These questions were allowed to be put to the defendant, and 
he was required to answer them, against the strenuous and repeated 
objection of his counsel that the questions wen* improper.

In his charge to the jury the learned Judge, referring to this 
evidence, said: “I was very much pleased to hear Mr. Robinette 
speak so complimentarily of Mr. Justice Middleton. I corrol)- 
orate him in every statement as to that. Mr. Justice Middleton 
is one of our foremost Judges at the present day, and his judgments 
are respected by every one. You heard what Mr. Baugh admitted 
as to Mr. Justice Middleton’s idea as to him. That does not 
exactly say that he is telling an untruth here. It is for you, 
however, to consider that in connection with the veracity of the 
parties, to see whether he is reliable or unreliable, whether he is 
false or true; whether these other men an* swearing to what is 
right. If you accept their evidence, then it is your duty to biing 
in a verdict under your oath, according to that evidence, of 
guilty.’ If, however, you do not accept their evidence, but 

believe Baugh as against them all, then you bring him in ‘not 
guilty.’”

We were not referred to any case, and I have found none, in 
which the question as to the admissibility of such questions as 
those which are objected to as being improper has arisen.
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In Henman v. Lester, 12 C.B.N.S. 776, the defendant waa 
charged with having made a fraudulent representation aa to the 
price which certain seedsmen in Ixmdon would give for certain 
seed, whereby the plaintiff was induced to sell for a lower price 
than he would otherwise have done. The defendant, who appeared 
as a witness, having in his examination in chief denied the alleged 
misrepresentation, was asked on cross-examination whether 
there had not been proceedings against him in the County Court 
at the suit of one Agulta, in respect of a similar claim, which he 
had resisted, and ujion which he had given evidence; and the 
jury, notwithstanding, found their verdict for the then plaintiff. 
It was objected by the defendant's counsel that questions relating 
to the contents of public judicial proceedings, which must be in 
writing, could not be asked, but that the record must be produced 
The objection was overruled, and the questions were allowed to 
l)c put. A verdict having been found for the plaintiff, the defen­
dant moved for a new trial, on the ground of misrcceptiou of 
evidence in permitting him to answer the questions that were 
put to him as to having had a cause in the County Court and lost 
it, and as to the question in issue there. The objection was not 
to the right to make the inquiry as to the matters on which the 
defendant had been cross-examined. As was said by Willes, J 
“It was hardly disputed that the inquiry was admissible, a* 
going to the credit of the witness; and it is not denied that in 
point of fact such proceedings did take place in the County Court 
(p. 787); but the contention was tliat “such evidence was inad­
missible even for the collateral purjiose of testing the witness’s 
credit, without producing, or otherwise formally proving, tin 
record of the proceedings in the County Court” (ibid.): and thaï 
contention did not prevail.

I think it must be taken as the result of this case that th 
inquiry was proper, and that it was not necessary to prove the 
facts as to which it was directed by producing or otherwise formally 
proving the record of the proceedings in the County Court.

Nothing that was said gives any support to the argument of 
the learned counsel for the Crown, in the case at bar, tliat it was 
proper to inquire of the defendant as to the reasons upon whic h 
the judgment of my brother Middleton was based. What was 
done was in substance and effect to put in evidence these reasons 
as far as they dealt with the credibility of the defendant. He wns
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bound to submit to having his credibility attacked by eliciting 
from him the fact of the previous trial having taken place, what 
the issues in the act ion were, the fact that he and Stimson had been 
examined as witnesses at the trial, and the result of the trial—but 
not, in my opinion, the views expressed by the trial Judge as to 
his credibility.

In Houstoun v. Marquis of Sligo (1885), 29 Ch.D. 448, the 
defence of res judicata by a judgment of an Irish Court was set 
up, and a question arose as to whether the matters which were in 
controversy in the Irish action were the same as were in issue in 
the subsequent action. The defendant offered in evidence a 
verified copy of the transcript of the notes of the shorthand writer 
who took shorthand notes of the report to the Divisional Court 
in Ireland of the trial Judge, which contained a resume of the 
evidence given by the plaintiff in Dublin, and concluded as follows: 
“I directed a verdict for the plaintiff on the construction of the 
lease of 1883. I considered there was no evidence that the lease 
was executed under any mistake, certainly not by Lord Sligo, 
and in effect directed a verdict against the special defence." And 
it was held that the report was admissible as evidence of what 
took place before the trial Judge and what he decided.

I am not aware of any case in which the notes of the trial Judge 
have been admitted as evidence in another action except for the 
purpose of ascertaining from what took place at the trial whether 
the matters in controversy in that action were the same as those 
in controversy in the subsequent action, and what was decided 
by the trial Judge.

The matters as to which the questions were allowed in Henman 
v. Lester were all matters within the personal knowledge of the 
witness. What was said by my brother Middleton in delivering 
his judgment was not said in the presence of the defendant, and 
the effect of allowing evidence of this to be given was to admit 
hearsay evidence, and what was done was in substance to admit 
as evidence the report of the reasons for judgment of my brother 
Middleton; and it was not, in my opinion, admissible even on 
the cross-examination of the defendant.
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It was argued by the learned counsel for the Crown that, if 
the evidence was improperly admitted, no “substantial wrong or 
miscarriage was thereby occasioned on the trial;" and the pro-
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visions of sec*. 1019 of the Criminal Code were invoked; but I am 
not of that opinion.

The fact tliat my brother Middleton had discredited the 
testimony of the defendant in the civil action war emphasised by 
the trial Judge, as was also the weight that should be attached to 
the finding of so eminent a Judge.

I am, for these reasons, of opinion that both of the questions 
submitted must be answered in the negative and a new trial 
directed.

Carrow, J.A.:—1 agree.
Maclaren, J.A.:—I agree in the result. In my opinion, the 

evidence objected to should not have been received. 1 do not 
think that the objection that ic is hearsay evidence places it upon 
the proper ground. 1 think it would lx» equally objectionable if 
the learned Judge whose remarks are quoted had given them as 
sworn testimony in open court at the trial of the present case. 
Even then it would, at the highest, be opinion evidence on a point 
on which opinion evidence is not admissible. It would also be 
evidence as to moral character and unveracity, based upon a single 
incident, and on that ground alsD would be objectionable.

I have some doubt as to whether what was said and done at 
the trial on this point “occasioned some substantial wrong” to 
the appellant; but, in view of the opinion of my brethren upon 
thi* point, I concur, with some hesitation.

Magee, J.A. (dissenting) :—The accused Baugh, with one 
Proctor, had been sued by one Stimson upon a promissory note 
which had been signed by Proctor for both himself and Baugh.

At the trial in Toronto before Mr. Justice Middleton, Stimson 
had sworn that the defendant had agreed to purchase a mining 
property from him, and that the note was given on account of 
the purchase. Baugh had sworn that it was not a purchase but 
an option to purchase, and denied Proctor’s authority. Judgment 
was given by Mr. Justice Middleton against Baugh upon the 
note, for a sum exceeding $30,000, and this was subsequently 
affirmed on appeal. As Baugh lived in the Province of Quebec, 
it was necessary for Stimson to sue him there upon the judgment, 
and he retained legal advisers there for that purpose. Baugh 
countered by instituting criminal proceedings at Mont real against 
Stimson, alleging perjury at the trial.

Stimson’s letter-books were seized in Toronto, and, when
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produced, were found to contain press copies of letters purporting 
to have been written by him which would be inconsistent with his 
evidence at the trial in Toronto and would support that given by 
Baugh.

Confronted with this evidence in his own books and with a 
criminal prosecution in another Province, Stimson was induced 
to release his judgment, and the criminal proceedings were 
dropped. The present criminal charge against Baugh is in effect 
that he had conspired with one Gariepy, before launching the 
criminal proceedings in Montreal, to have Stimson’s letter-books 
stolen from his office, and forged letters copied at blank pages 
in spaces found therein or inserted, and then the books returned 
to the office, so that it would appear that Stimson had concealed 
the copies of letters and sworn to what was not true—for the 
Crown wished to prove this charge conclusively; and, though 
Baugh was sworn on his own behalf and denied his complicity 
and called other witnesses, the jury found him “guilty;" and the 
evidence would seem fully to warrant this verdict.

During th? trial, the fact of the action on the note and the trial 
before Middleton, J., were several times referred to without 
objection, as well as the facts which I have mentioned as to tin- 
statements by Stimson and Baugh; and the fact that, despite ins 
statements, the defendant had judgment given against him, and 
the fact of the criminal proceedings against Stimson and his release 
of the judgment, were also shewn. While Baugh was giving 
evidence as a witness on his own behalf, he was asked by his 
counsel whether he had given any authority for the signing of the 
note, and denied having done so, and judgment went against him. 
Then he was asked by his own counsel whether at the time of the 
civil trial he was satisfied that everything was produced, to which 
he replied that he was positive it was not. Then he was asked 
whether the letter-books were produced or carbon copies, and 
answered that there were some little sheets of yellowish carbon 
copy stuff, which afterwards he referred to as “those blasted 
carbon copies."

Then he put in a statement shewing that he had paid in con­
nection with the mining property over $40,000—and, being asked 
if that was exclusive of Stimson’s judgment against him on the 
note, he said he “never counted the judgment, and, if Stimson 
had told the absolute truth, ho would not have got a judgment
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against me.” Later on, ho said he liad l>eon told there was a lot 
of information in the letter-books in letters between one McNeil 
and Stimson, and it was on these McNeil letters he had been 
recommended by counsel in Montreal to have a warrant issued 
against Stimeon. Some of these letters were read to the jury as 
not having been before Mr. Justice Middleton. Then on cross- 
examination he volunteered the statement that he liad been 
unsuccessful in the action because his principal witness had been 
intimidated and gone to the States. He could not say, as to one 
of the McNeil letters read, whether it was before Middleton, J.; 
and then the Court—apparently desiring to ascertain whether 
the judgment had referred to them—asked Baugh W'hether he 
had a copy of Mr. Justice Middleton's judgment, to which he 
replied that he had seen it in the Weekly Notes, and that the 
McNeil letter was not referred to; and he said tliat Stimson had 
contended tliat he had not seen the letter. Then Baugh wa> 
asked, where did Mr. Justice Middleton get the evidence to form 
his conclusion tliat McNeil had been opixised to the purcliase by 
Stimson of the mining claim? and said from a Taylor letter.

Then his counsel objected to the reference to the decision in 
another Court, and was told by the Court that he had himself 
gone into the whole matter with Mr. Baugh, although Mr. Greer 
(for the Crown) objected; and, later on, tliat the Court wished 
to find out whether Mr. Justice Middleton had the evidence which 
Baugh said he had not. Then Baugh stated that, the letter.^ 
were not in.

It is thus evident tliat Baugh, acting as a witness, was trying 
to give evidence not merely denying the conspiracy, but going to 
shew' that Stimson was untruthful, and to explain away, at tin 
instance of his own counsel, the fact of the judgment obtained 
against him as being owing to the absence of the documents, 
which, so far as appears, really had no material bearing on tli 
issues involved. No serious attempt was made to shew th* 
genuineness of the alleged forgeries. In these circumstances, it 
was, I think, open to the prosecution to shew that the judgment 
liad not proceeded upon the absence of the practically immaterial 
documents, but that the Court had found upon the fact of the 
untruthfulness of the defendant’s own statements. As to th 
mode of proving that, it was done from the source to which li 
himself referred as shewing that the documents had not been
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referred to ; and I do not find that any objection was taken to the 
mode of proof, but only to the admissibility of the questions.

Then, even if the questions were strictly inadmissible, it does 
not appear to me that any substantial wrong or miscarriage was 
occasioned, as required by sec. 1019 of the Criminal Code. I read 
the charge of the learned Judge as cautioning the jury that, while 
they had heard the opinion of Mr. Justice Middleton as to the 
evidence of Baugh, that did not say lie was telling an untruth 
before them, and it was for them to consider that.

I therefore think the conviction should stand.
Hodgins, J.A.:—The only possible grounds upon which the 

remarks made by a trial Judge, in his judgment, could be intro­
duced in evidence, arc: (1) that, if made in the presence of the 
party affected, and uncontradicted by him, they might form a 
quasi-admission; or (2) that they themselves were evidence of 
res judicata.

In this case the opinion of Mr. Justice Middleton was put in 
writing after the trial, and therefore the first ground is not open, 
even if it were the law, as to which see Child v. Grace, 2 C. & P. 
193, and Regina v. Britton, 17 Cox C.C. 027.

As to the second point, authority is against the position that 
the reasons for, as distinguished from the fact of, a judgment, bind 
or estop any party, even if the judgment itself were admissible 
in a criminal prosecution. Sec Re A llsop and Joy's Contract (1889), 
01 L.T.R. 213; King v. Henderson, [1898] A.C. 720. If not ad­
missible upon either of the preceding grounds, then their intro­
duction in a cross-examination as to credit can only result in 
establishing the opinion formed, in a civil action, of the truth­
fulness of the accused in relation to particular facts therein in­
volved, by a third person well qualified to judge.

This is of course hearsay evidence. The eases would seem to 
limit the proof in a case of this kind to evidence of a formal record 
of adjudication reciting the desired fact, as in Watson v. Little 
(I860), 5 H. & N. 472; or to an official copy of the report of the 
trial Judge, required and admissible by law in Ireland, as in 
Houstoun v. Marquis of Sligo, 29 Ch.D. 448; or, failing the pro­
duction of the record, to a willing admission by the accused of the 
result of a former trial and of the fact that in it he had given 
evidence, as in Henman v. Lester, 12 C.B.N.S. 776.
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ONT. I am afraid that the way in which the views of Mr. Justice
Middleton were insisted upon and used, as well as the invitation

Rex of the trial Judge to the jury to consider them in dealing with the
veracity of the accused, compels the conclusion that a substantial 
wrong was or may have been done.

Htiilgin«. 1 A The result is, that both the questions must be answered in the 
negative and a new trial directed.

New trial ordered; Magf.e, J.A., dissenting.
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ORMSBY v. TOWNSHIP OF MULMUR.
Ontario Su pma* Court, Ap/sUatr Dirision. Mtrnlith. (’.J.('.l‘., ami Ifiiiihll, 

Ijcnnojr ami .Hasten, ,1.1. .1 /n il 14- lfllti.

11 Kill wavs (§ 1X X l.'il)) Liability for damage from saxii deposits
X*IX-HKI’AIK XoTlCK TO Ml NHTI'AI.ITV.

An net ion for «bimanes to lund by a <l<‘|>oHit of suivi caused hy tlw dnin- 
miiig nf \a :»t«*r which imturiilly flowed arrow a highway to and over the 
plaintiff's land is not fur non-re|iair, although the sand came from a 
rutting in the road not kept in repair, and consequently a failure to give 
the notice required by see. liiU of the Municipal Art. R.S.O. 1914, rh 
192. is not a bar to the action.

[Strang v. Township of Arran. 12 D.L.R. 41. distinguished.!

Statvmvni Appeal by the plaintiff from a judgment of a County Court 
Judge dismissing an action for injury to plaintiff’s land caused by 
negligent and unskilful work on a highway.

W. E. Haney, K.C., for appellant.

Meredith.
C. H. McKeown, K.C., for defendants, respondents.
Meredith, C.J.C.P.—The plaintiff’s action was brought to 

recover damages for the flooding of his land by the defend­
ants; not flooding it with water, for he admits that the 
natural and proper outflow of the water is over his land, but for 
flooding it with sand—not that alluvium which has an enriching 
effect, but sand of a nature which has a deleterious effect; and it 
must now be taken as settled that his claim was a just one, because 
a jury, who ought to know a good deal about such things, have 
given a verdict in his favour and have assessed his damages at 
$125. But, notwithstanding the verdict, the trial Judge has. 
after taking time for consideration, directed that the action be 
dismissed; and this appeal is brought against that judgment and 
seeking a judgment giving effect to the verdict.

The grounds upon which the judgment in appeal was based 
were: that the action was really one for damages caused by the 
neglect of the defendants to keep a highway vested in them in 
repair, and that no notice of the action had been given; in other 
words, that the plaintiff had no right of action, except under
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the 460th section of the Municipal Act, which provides that no 
such action shall be brought unless notice of the claim and injury 
complained of has been given within thirty days after the happen­
ing of the injury—and no such notice was given.

The only ground for holding that the action was one based 
upon such neglect is, that the sand which was deposited on the 
plaintiff’s land came from a cutting made by the defendants 
in the highway for the purpose of more effectually draining it: 
but how can that circumstance make the claim one for neglect 
of the statute-imposed duty of the defendants to keep the 
road in repair? It is quite immaterial to the plaintiff, so far 
as the matters in question in this action are concerned, what 
state of repair the road may have been in, or where the sand 
came from, or in what manner lodged upon his land, or whether 
the cutting was repair or neglect to repair : all he is concerned 
with is that the defendants brought it there, to his injury, which 
they had no right to do, and so are answerable to him for the 
loss he has sustained by that unlawful invasion of his property- 
rights.

The trial Judge seems to have relied upon the ease of Strang 
v. Township of Arran, 12 D.L.R. 41, for the conclusion reached 
by him, and it may be that the wide view taken in that ease of 
the section of the Municipal Act to which I have referred, afforded 
encouragement to him in the conclusion which he eventually 
reached; but it is obviously no authority for that conclusion, 
having been an action brought expressly under the provisions 
of that section of the Act and supported upon it only. The most 
substantial and primary question in that action was, I should 
have thought, whether the plaintiffs individually had any cause 
of action, whether their true remedy was not by way of indict­
ment—a question very little, if at all, discussed in it. If there 
be such a private right of action, there are many municipalities 
in which such actions might be brought on in legions; and it would 
be rather anomalous for those whose indirect duty it was to repair, 
or pay for the repair of, the highways, to he entitled to damages 
for a breach of such duty, and so be paying indirectly the damages 
and costs recovered by the numerous litigants. If such a practice 
became general, the remedy would of course lie in something in 
the nature of a “reversion to type” in the shape of repair of 
highways by means of frontage obligation and taxation; which
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would not be a novelty nor going so directly back to original 
methods as is done and seen throughout the winter in the clearing 
of the snow from the sidewalks of the highways by the occupiers 
of the land abutting upon them. My own idea would have been 
that the duty to repair highways was not imposed for the benefit 
of the land-owner, rather that the duty to repair still rests uj>on 
the land-owner, though indirectly through the municipal cor­
poration, the council of which is chosen by the ratepayers, from 
whom the money for all municipal purposes, including road 
repaid, is obtained by taxation, and that the duty to repair is 
imiK)sed for the benefit of those lawfully using the highway, 
generally, but perhaps hardly accurately, described as “all llis 
Majesty's liege subjects,” and that they only would have a right of 
action for injury sustained through nonrepair; and, if this be so, 
it would be the riiore abundantly plain that the plaintiff should 
retain his verdict.

The appeal must be allowed, and effect must be given, in the 
County Court, to the verdict of the jury.

Riddell, J.:—The plaintiff is the owner of land in the 
township of Mulmur, lying west of a certain highway, l or 
many years the water running down south on the east side of that 
road crossed it by a culvert, and for some time at least, the 
culvert being stopped up, over the culvert and upon the plain­
tiff’s land. This did little or no damage to him; but in course 
of time the road at this point was cut into by the water, and 
it became necessary for the township corporation to repair it. 
In 1912, their servant did repair the road, but cut through a 
bank of hard material on the east side of the road, just south of 
the culvert, and thereby allowed the water which formerly 
crossed the road to run further south on the cast side of the road 
through a sandy place or more than one sandy place, gathering 
sand in its course; then to cross the road at a point further south, 
carrying with it the sand and depositing it on the plaintiff’s land, 
to his detriment.

The plaintiff sued; at the trial, the defendants desired to set 
up the statute, R.S.O. 1914, ch. 192, sec. 4G0, as no notice had 
been given—and, after the jury had found a verdict for the 
plaintiff, the defendants were allowed to plead the statute, on 
terms of paying the plaintiff’s costs. Effect was given to tin
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defendants’ contention, and the learned County Court Judge 
Fisher, of the County Court of the County of Dufferin, dis­
missed the action—the defendants to pay the plaintiff’s costs.

The plaintiff now appeals.
The first objection is, that the trial Judge should not have 

allowed the amendment setting up want of notice. I think that 
the course taken was wholly unexceptionable. It is true that, 
in a case in which the amendment was not asked for until all 
the evidence was in, the Chancellor refused an amendment to 
set up the statute: Longbottom v. City of Toronto (1890), 27 
O.Il. 198; but, in a not dissimilar case, a statute was allowed to 
be pleaded: Williams v. Leonard (1895-0), 10 P.Il. 544, 17 1\R. 
73, 20 S.C.R. 400. Such defences as this, based upon the pro­
visions of a statute, however distasteful they may be to some 
—and I have often heard a very learned Chief Justice inveigh 
against the defence of the Statutes of Limitations—are defences 
“on the merits,” and must be given full effect to. And our 
< ourts are not becoming more technical, but the reverse, in 
allowing matters of fact to be proved, and the law based upon 
the facts of the case made effective, whatever mistakes the 
lawyers may have made in putting their cases on paper.

But I do not think that the statute requires notice in the 
present case.

The case of Strang v. Township of Arran, 12 D.L.R. 41, 
was cited as deciding that the section refers not simply “to 
damages to the person or to damages arising from some accident, 
but includes any cause of action resulting from the municipality’s 
default:” see p. 47. Then it is said that the ratio decidendi 
in that case was, that the statute required notice only in the 
case of “accident,” and that the change in the statute to t he word 
“injury” will take the present out of Strang v. Township of 
Arran on this point. 1 do not think it necessary to decide whether 
the dictum already cited from p. 47 correctly sets forth the law 
—as at present advised, I am not prepared to assent to that state­
ment of the law.

But here the damage had nothing to do with the want of repair 
of the highway—it is true that, in the course of repairing, the 
defendants acted negligently, but that does not make the résult­
ait damage due to nonrepair, any more than if, in blasting on
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of repair or of nonrepair of the road—it might have happened 
had the road been the finest macadam or asphalt, and a model 
to all municipalities.

That an action lies is shewn by Smith v. Township of Eldon
Riddell. J (1907), 9 O.W.R. 9G3, and the cases cited.

1 think that this ground of defence must fail.
There is ample evidence upon which the jury could have 

found as they did.
I would allow the appeal and direct judgment to be entered 

for the plaintiff for $125 (the amount found by the jury) with 
costs; the appellant to have the costs of this appeal.

l.fninix. J. Lennox, J.:—I agree in the conclusion reached by the other 
members of the Court, but in doing so prefer to put my judgment 
upon the ground that the right of the plaintiff to recover damages 
is not limited, in the way set up by the defence, by the provisions 
of sec. 400 of the Municipal Act, R.8.O. 1914, ch. 192, and I do 
not understand Strang v. Township of Arran, 12 D.L.R. 41, to 
be a decision to the contrary.

J. Masten, J.:—This is an appeal from a judgment of the 
County Court Judge of the County of Duff crin. The action is 
brought to recover damages for injuries done to the plaintiff’s 
land through the deposit thereon of sand and detritus brought 
there by water. The allegation is that the defendants have inter­
fered with the natural flow of the surface water, and that such 
interference has resulted in the deposit on the plaintiff’s land of 
the sand, and the consequent injury.

At the close of the plaintiff’s case, the defendants moved for 
a nonsuit, on which judgment was reserved, and the case then
went to the jury, who found in favour of the plaintiff, with dam­
ages assessed at $125.

The learned County Court Judge has directed a judgment 
giving to the defendants leave to amend their defence by pleading 
the provisions of sec. 460 of the Municipal Act (that the plain­
tiff’s right of action is barred by failure to give notice), and 
directing that upon such amendment being made the action 
should be dismissed, the defendants to pay all costs.

The question that arises is, whether, upon the facts shewn, 
the case comes within sec. 460 of the Municipal Act.



31 D.L.R.I Dominion Law Reports. SI

1 am of opinion that it does not. Section 460 relates exclus­
ively to highways. So long as the water and sand which injured 
the plaintiff’s land remained on the highway, no cause of action 
accrued to him. The defendants were entitled to deal with their 
highway and manage it in any way they chose, but at their own 
risk they interfered with the watercourse in such a way as to dis­
charge water and sand on the plaintiff’s land. It was only when 
the water and sand left the highway and came upon the plaintiff’s 
land as a result of the action of the defendants themselves that 
a cause of action arose. For such a cause of action and for such 
an injury the plaintiff’s right remains, in my opinion, unaffected 
by sec. 460.

I have considered the case of Strang v. Township of Arran, 12 
D.L.It. 41, but I do not think it governs this case. In Strang v. 
Township of Arran the damage arose (if I understand the case) 
from injury to the plaintiffs’ lands, occasioned by deprivation of 
access over the highway. The defendants failed to repair abridge 
forming part of the highway, which bridge and highway was es­
sential to the ready access to the plaintiffs’ lands. The claim, 
therefore, arose directly from the failure of the defendants to re­
pair the highway.

The present action does not arise from anything on the high­
way, but, as I have indicated above, from something done off the 
highway, viz., on the plaintiff’s lands, so that Strang v. Township 
of Arran has, I think, no application.

It is further suggested that the injury arose from Hoods and 
the act of God, and was, therefore, not a thing for which the 
(lefendants were responsible. I cannot see that this is the true 
view to take of the case. For thirty or forty years, through 
spring and fall, through flood and drought, these lands were in 

[the same position us they now are, and no harm came to them 
[until there was an artificial interference by the defendants with 
Ithc flow of the surface water.

I think that the appeal should be allowed, and judgment 
■hould be entered for the plaintiff for S125, with costs here and 
Below.

Appeal allowed.
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REX v. ARMSTRONG.
Ontario Supreme Court. Boyd, C. February 1(1. ltilti.

1. Witnesses ($111 .59) Tampering with witness- Prosecution pend-

Tatiitiering with :i witness on any prosecution under a provincial 
liquor license Act (K.8.O. 1914, eh. 215, see. 7s and ll.S.C. 1900, ch. 
152, see. 150), does not include tatn|)cring with a fsissihle witness before 
the commencement of the prosecution.

\F.x part. White (lS90i. 30 X.B.K. 12. and It v. I.etilanc (1885), 
8 Montreal L.N. 114, applied.]

2. Summary convictions (§ VIII—85)—Uncertainty—Particulars—Pbe-

A summary conviction for attempting to tamper with a witness upon 
a prosecution for illegally keeping liquors for sale is not invalid because 
it does not recite what allegations the witness was asked to swear to falsely, 
if the conviction follows the words of the statute, and there was no pre­
judice to the accused as to what was the issue being tried.

[B. v. Laurence (1878), 43 U.C.Q.B. 104, referred to.]
3. Continuance and adjournment (§ I—4)—Adjournment for judg­

ment IN SUMMARY PROCEEDINGS.
A summary conviction by two justices following a reservation of judg­

ment to a fixed date is not invalid because then delivered by one of them 
in the unavoidable absence of the other, where both had met on a prior 
day and had then concurred in written reasons for judgment and signed 
the formal conviction.

|Er parte McCorquindale, H. v. Haines (190S), 15 Can. Cr. Cas. 187, 
39 N.B.lt. 49, discussed.]

4. Constitutional law (§ II A—275)—Quasi-criminal matters—Con­
joint FEDERAL AND PROVINCIAL LEGISLATION.

A summary conviction purporting to be made under sec. 78 of the 
Liquor License Act, 11.8.0. 1914. ch. 215, for attempting to tamper with 
a witness in a prosecution under that Act, will not be quashed on the 
ground that the Ontario legislature had not authority to deal with the 
subject-matter, as the federal parliament has enacted similar legislation 
applicable to prosecutions under provincial liquor laws in the Canada 
Temperance Act. H.8.C. 1900, ch. 152, sec. 150. and the magistrate had 
jurisdiction under the conjoint legislation.

[/?. v. Lawrence (1878), 43 U.C.Q.B. 104. referred to.]

Motion to quash two convictions of the defendant made by 
two Justices of the Peace, under sec. 78 of the Liquor License Act, 
R.S.O. 1914, ch. 215, for attempting to tamper with two wit­
nesses upon a prosecution of the defendant for keeping intoxicating 
liquor for sale without a license, in violation of the provisions of 
that Act.

J. It. Cartwright, K.C., for the Attorney-General.

February IG. Boyd, C.:—On the 26th January, 1910, an 
information was laid against Armstrong for keeping liquor for 
sale without a license, and lie was served with a summons on the 
27th January. The matter was duly prosecuted before two Justi­
ces of the Peace, Gibson and Ballachey; and McArthur and Ilyde 
were examined as witnesses for the prosecution. The attempt
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made by Armstrong to induce McArthur to misstate facts was in 
a conversation on the 25th January, and the magistrates find it 
was on that day—which was a day before the information was 
laid. The objection was taken at the close of the evidence 
that, no prosecution was pending at the time of the alleged offence.

The case against Armstrong for illegal sale was dismissed, but 
he was convicted, under sec. 78 of the Liquor License Act, R.S.O. 
1911, ch. 215, of attempting to tamper with the witness Hyde and 
with the witness McArthur.

The motion is now made to quash these convictions, upon the 
following grounds:—

ONT.

S. C.
Rex

Armstrong.

(1) That no offence is stated, as the conviction does not state, 
nor does the information, in what way the witness was asked to 
swear falsely.

(2) That sec. 78 is ultra vires of the Ontario Legislature, and 
the magistrates had no jurisdiction.

(3) That the case was heard by two magistrates, and that the 
adjudication was made by one in the court-room on the day of 
adjournment, in the absence of the other.

These objections are common to both convictions, but as to the 
conviction in the case of the witness McArthur there is the further 
objection that the alleged offence occurred before there was any 
prosecution.

The main matter discussed was as to the jurisdiction of the 
Justices under the Liquor License Act.

The law to-day is the same in our statute-book as it was in 
R.S.O. 1877, ch. 181, sec. 57. That enacts that “any person who, 
on any prosecution under this Act, tampers with a w itness, either 
before or after he is summoned or appears as such witness on any 
trial or proceeding under this Act, or by the offer of money, or 
by threats, or in any other way, either directly or indirectly, in­
duces or attempts to induce any such person to absent himself, 
or to swear falsely, shall be liable to a penalty of $50 for each 
offence.” That section was passed upon by the Court in 1878, 
and was regarded as being beyond the powers of the Provincial 
legislature: it had to do with the crime of subornation of perjury, 
and that was a crime already dealt with in the Criminal Code of 
Canada: Iieyina v. Lawrence (1878), 43 U.C.H. 164. Notwith­
standing this judicial condemnation, the provision in identical
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terms was continued in It.S.O. 1887, eh. 194, sec. 84; R.S.O. 1897, 
ch. 245, sec. 85; and down to date in R.S.O. 1914, ch. 215, sec. 78.

Perhaps some explanation of the continuance of the enactment 
may he found in concurrent temperance legislation of the Domin­
ion. In 1878, the Canada Temperance Act was passed, and had 
some special provisions relating to the local liquor laws of the 
Provinces, and among the rest this, as sec. 114 : “Any person who, 
on any prosecution under any of the said Acts, tampers with a 
witness, either before or after he is summoned or appears as such 
witness on any trial or proceeding under any such Act, or by the 
offer of money, or by threats, or in any other way, either directly 
or indirectly, induces or attempts to induce any such person to 
absent himself, or to swear falsely, shall be liable to a penalty of 
$50 for each offence:” 41 Viet. ch. 1G, sec. 114 (Dom.) This 
provision, in the same words, appears in the Canada Temperance 
Act in the last revision of the Dominion statutes in 190G, ch. 152, 
see. 150.

The magistrates regarded sec. 78 of the Liquor License 
Act as validated by the Canada Temperance Act, and 
this appears to be the practical outcome of this somewhat unusual 
legislation. The magistrates had jurisdiction in a summary way- 
under the combined legislation of the Province and the Dominion. 
The Dominion has chosen to legislate in a special way as to offences 
under the Temperance Act, and to extend its prohibition to the 
Provinces in regard to the tampering with witnesses in liquor cases. 
The provisions as to subornation of perjury are mort; stringent 
under the Criminal ('ode, but that is no reason why both may not 
stand together: Regina v. Gibson (1890), 29 N.S.R. 88, when; 
Graham, E.J., said (p. 89): “I think there was a reason for dealing 
in a summary way * * * with the offence of tampering with 
witnesses summoned in the prosecutions before Justices of the 
Peace, under the Canada Temperance Act.” He refers to the 
need for prompt steps being taken and in an expeditious way in 
order to repress dangers likely to result from an easy conscience 
in these liquor prosecutions. This affords another example of 
the conjoint legislation of Ontario and Canada, in order to secure 
the efficient operation of the two, relating to temperance—a sub­
ject I had occasion to consider as to Sunday legislation in Kerley v. 
London and Lake Erie Transportation Co. (1912), 20 O.L.R. 58H, 
594, 6 D.L.R. 189.
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On this ground the convictions are immune from attack.
There is nothing in the first point as to want of certainty in 

the information and conviction. The words of the statute arc 
followed—there was no misapprehension of what was involved, 
and the case cited for the applicant, Regina v. Laurence, disposes 
of it.

The next objection is, that judgment was given by one Jus­
tice and the other was absent. There is no merit in this. The affi­
davit of Armstrong shews that he was first tried for breach of the 
Liquor License Act, and after that came the trial upon the charges of 
tampering with witnesses; this was on the 27th January ; judgment 
was reserved in all until the 2nd February, when Magistrate Gib­
son was sick, but the Court was opened in Gibson’s office by the 
other magist rate, who announced that the charge of keeping liquor 
was dismissed, and thereafter he announced that Armstrong was 
found guilty on the other charges. It appears from the papers that 
the magistrates had conferred and corne to a conclusion, giving 
reasons in writing signed by both, that the defendant was guilty; 
and had signed, both of them, the actual conviction dated on the 
31st January, Monday. The delivery of judgment, Le., the an­
nouncement of the result, was on Wednesday. The action of the 
magistrates was determined both for the dismissal of the one charge 
and the guilt on the others on the 20th, and the mere accident of 
Gibson’s illness and inability to attend did not, frustrate the action 
of the other in announcing the acquittal on the one head and the 
guilt on the other on the same occasion. The return of all the 
papers on this motion is certified to by both Justices.

The only colour for this objection is the judgment of Gregory, 
J., in Ex parte McCorquimlale, Rex v. Ilaincs (1008), If) Can. 
Cr. Cas. 187, 30 N.B.R. 40, where he thinks that both Justices 
must be personally present at the oral delivery of judgment; 
but the opinion of Barker, C.J., at p. 51, commends itself as good 
sense and good law; he says: “If two Justices have met and con­
sidered their judgment together and have both signed the judg­
ment, I should not think there was any impropriety in one read­
ing the judgment alone.” This objection is overruled, and the 
conviction as to the witness Hyde stands affirmed with costs.

There remains the point raised as to the witness McArthur. 
The offence is defined thus: “Every one who, on any prosecution 
under this Act, tampers,” etc. It is a special statutory offence
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which contemplates that the prosecution has begun. It does not 
say “before” or “in view of” a prosecution, but “on” it, as an 
existing proceeding. Allen, C.J., in Ex p. White (1890), 30 N.B.R. 
12, says (on a section in pari materia with the one in hand) : “The 
tampering with a witness after the commencement of a prosecu­
tion, either before or after he is summoned as a witness, or appears 
as such, is a violation of the 121 st section of the Canada Temperance 
Act” (p. 14). And Mr. Justice Ramsay, in a careful judgment on a 
cognate offence, embracery, says it is essential to the existence of 
the offence that there should be a judicial proceeding pending at 
the time that the offence is alleged to have been committed: Regina 
v. Le Blanc (1885), 8 Legal News (Montreal) 114.

I think this conviction must be quashed, but I give no costs, 
as all the other grounds fail, and the witness was tampered with.

One conviction affirmed and the other quashed.

ONT Re SOLICITOR.
----- Ontario Su/rrcnu Court, Appellate Division, (larrow, Mnclaren, Miu/n ami
8. C. Umiijnis, JJ.A. May 29, 1916.

Solicitors (§ 1 B—10)—Disbarment Negligent investment Svmmari

Unwise' investment of a client’s funds and failure to implement an 
undertaking with resneet to funds do not necessarily amount to mis­
conduct warranting the striking of a solicitor from the rolls: he max 
merely incur the minor iienalty of being summarily ordered to perform 
any undertaking which he may have made to his client.

Statement. Appeal from the judgment of Clutc, J., granting a motion for 
the payment by a solicitor of $2,144 and interest, pursuant to 
his undertaking and agreement with his client, and in default that 
his name be struck from the roll of solicitors of the Supreme 
Court of Ontario. Varied.

M. Wilkins, for the solicitor, appellant.
Harcourt Ferguson, for the client, respondent.

Garrow.JA. Gaurow, J.A.:—The main facts are not in dispute. The 
applicant describes herself as an English working girl, now at 
service. She owned, when she came to Canada, two shares of 
railway stock in ! England, which she desired to have sold and the 
proceeds invested in Canada. She consulted the solicitor about 
it, and he recommended as an investment the bonds or debentures 
of the Excelsior Brick Company.

So far as the evidence shews, he did not himself sell the Eng­
lish shares. Instead, he procured transfers of them to be made by
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the applicant to a friend of his called Frain, residing at Bay City, ONT' 
in the State of Michigan, in exchange, it is said for 15 bonds of 8. C. 
that company held by Frain, of the par value of $200 each, which pK 
were transferred by Frain to the applicant. Frain subsequently, 'Solicitor. 

as he reported to the solicitor, for some reason not explained, Garrow.j.A. 

sold the English shares and realised the sum of $2,144.
On the 4th February, 1914, the solicitor wrote to the appli­

cant a letter, in which he says: “As you are aware, I closed the 
exchange of your railway stock . . . for fifteen debenture
bonds in the Excelsior Brick Company Limited, whose works 
are located at Beamsville, Ont. . . . As I mentioned to you 
at the time of the exchange, I am willing to take these Ixmds off 
your hands for the amount that your stock taken in exchange 
would realise, at any time after September 1st. I now find that 
the amount realised on this stock amounted to 82,144, and, as 
uliove mentioned. 1 am willing to let you have this amount for the 
fifteen bonds above mentioned any time after September 1st, 
of this year.....................”

The applicant, after the 1st September of that year, repeatedly 
demanded from the solicitor performance of his undertaking, 
with no result. The terms of the solicitor’s undertaking are too 
explicit to admit of doubt, and that he is in default in performance 
is also equally beyond question. Nor is there, I think, any doubt 
as to the power and jurisdiction of the Court to enforce perform­
ance of such an undertaking on the part of a solicitor on a sum­
mary application such as this.

Several of the cases on the subject are referred to and discussed 
by Hamilton, J., in United Mining and Finance Corporation 
Limited v. Becker, [1910] 2 K.B. 290, referred to by (’lute. J.

The real difficulty in the matter is as to the consequences to 
follow disobedience of the order to pay. Do they, on the auth­
orities, warrant the extreme measure, upon default, of removing 
the solicitor from the roll? Not without doubt and hesitation, I 
have arrived at the conclusion that they do not.

Failure to implement an undertaking has never, I think, in 
itself, been held to be such misconduct as the Court will act upon 
in striking from the roll. In the technical sense, it is not neces­
sarily misconduct at all. An illustration of this occurs in the 
case to which I have referred, where the solicitor holding the money
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money if he could have done so safely. See also In re Pass 
(1887), 35 W.R. 410. The Court enforces an ordinary uncom­

narrow, J.A. plicated undertaking “with a view to securing honesty in the 
conduct of its officers, in all such matters as they undertake to 
perform or see performed, when employed as such, or because they 
are such officers:” per Coleridge, J., in In re Hilliard (1845), 
2 D. & L. V19.

A solicitor is only struck off the roll for misconduct. What is 
called misconduct has been defined in a number of cases referred 
to in Cordery’s Law of Solicitors, 3rd ed., pp. 170 et seq., but to 
which it is unnecessary to refer in detail. The result of them is 
that, speaking generally, to constitute misconduct the miscon­
duct must be either criminal or fr . Mere delay in paying
over a client’s money is not sufficient. Misappropriation of it is. 
Conduct amounting to negligence, even gross, is not misconduct. 
It must be shown that the conduct is dishonourable to the soli­
citor as a man and dishonourable in his profession. See per Lord 
Esher, M.R., in the case of a solicitor, In re Cooke (1889), 24 
L. J. Notes of Cases 237.

In In re A Solicitor (1895), 11 Times L.R. 109, Wills, J., in the 
Divisional Court, said: “There must be something amounting to 
misrepresentation or deceit, and not merely the fact that the 
money has not been paid over. ”

Clute, J., in his very full and careful review of the evidence, 
says that the solicitor’s examination was, to say the least, un­
satisfactory, and comments upon his failure to appear before him 
personally to supplement it by further explanations, for which 
purpose he had let the matter stand over. The learned Judgt 
also expresses the opinion that “there can be no doubt that tin- 
bonds were absolutely worthless, and it is difficult to believe that 
the solicitor did not know it. He was one of tin; directors of the 
Excelsior Brick Company, the company that issued the bonds."

It is to be observed, however, that there is no finding that tin- 
exchange with Erain was not a real transaction, and tluit it was 
Frain and not the solicitor who sold the English shares and re­
ceived the proceeds. Both have so sworn, and there is no evi­
dence to the contrary.

1993
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The applicant admits that she knew before parting with the 
English si tares that it was proposed to invest the proceeds in the 
bonds of the brick company. She did not, she says, know that 
tin- solicitor was a director in the company or indent that he had 
any personal interest in it. If she had known, it is not easy to 
say what effect the knowledge would have had. She was in the 
hands of the solicitor, ignorant of such matters herself, and per­
haps the more likely to have thought well of the investment be­
cause the solicitor had invested his own money in it.

That the investment was an improper and unsafe one is now 
perfectly clear. The company was organised only al>out the end 
of the year 1012, and on the 24th April, 1014, it was placed in 
liquidation. The solicitor said that he personally held bonds of 
the company to the extent of $20,000 and stock to the extent of 
$10,000, which he acquired early in the year 101.'», and which In­
still held when the order to wind up was made, lie had thus 
given some evidence of his own failli in the enterprise, further 
supported, I think, by his volunteering the undertaking to take 
the bonds off the applicant’s hands at the price the English stock 
had sold for.

If, when he wrote the letter of the 4th February, 1014, he had 
been aware of the worthlessness of the bonds, he would scarcely 
have been so willing then to assume definitely that responsibility.

I pon the whole, while there is certainly reason to be suspicious, 
there is also justification, I think, for regarding the solicitor as 
dupe rather than knave. When the negotiations began, however 
absurd it may seem now, he may quite honestly have considered 
that he was proposing to the applicant a reasonably safe and sound 
investment, which would considerably increase her income; and lie 
therefore, in my opinion—erring, if 1 err, on the side of mercy— 
has incurred only the minor penalty of being summarily ordered 
to perform his undertaking, which in tin- end may even be more 
beneficial to the applicant than if the order to pay was to be 
followed by an order taking away his means of earning money with 
which to pay.

The order should be amended accordingly, and there should, 
under the circumstances, be no costs of the appeal.

Maclaren and Magee, JJ.A., concurred.
Hodgins, J.A.:—I agree with the judgment of my brother 

f«arrow. I think that, In-fore an order to strike off the roll can
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ONT. bu made, misconduct and not mere negligence must be established.
8. C. The relationship between solicitor and client is a fiduciary one;

Ili
Solicitor.

and, if a definite finding of improper conduct had been made by 
the learned Judge* appealed from, I would have been in favour

Hodgin*, J.A. of affirming the present order. Rut, as I read his judgment, il 
falls short of this, perhaps because the evidence, so far as it went, 
just failed to prove it conclusively.

The circumstances were suspicious, but no great attempt 
seems to have been made to develop the real situation.

In agreeing to the variation proposed I think express provi­
sion should be made for the handing over of the bonds and coupons 
upon payment, so that the solicitor will be held to the position 
taken by him on his examination, that the arrangement under 
which he advanced $155 to Miss Morris was that he would be 
able to reimburse or repay himself when the Excelsior ]>eoplc paid 
their second coupon. It ought not to be recoverable or set oil 
except against the interest on the $2,144, nor until payment of 
the full amount of the balance thereof. Order varied.

N. B. THE KING v. LAWLOR: Ex parte DOYLE.

S. C. Xctr Jirumwick Supreme Court, Ap/tcal Division, McLeod, and Whitt
and Grimmer, JJ. June 33, 1916.

Intoxicating liquors (§ III II—90)—Orders for destruction— Validity 
Status of informant.

An order for the destruction of liquor condemned, following a con­
viction under the Canada Temperance Act for storing the liquor, i- 
entirely separate and distinct from the conviction itself. The magi.- 
irate, therefore, may properly order the liquor to he destroyed by tin 
complainant on whose information the conviction was made.

[Ex parte Dncar, dît X.B.R. 143, followed; Ex parte McCleaee, 3Ô 
X.B.R. 100, distinguished ]

Statement. The defendant, Dennis Doyle, the agent of the Canadian 
Express Co. at Newcastle, was convicted by James R. Lawlor, 
police magistrate for the town of Newcastle, on February 14,1910, 
on the information of William H. Finlay, inspector under the 
Canada Temperance Act for the town of Newcastle, for having 
unlawfully stored intoxicating liquor brought into the county 
of Northumberland contrary to the provisions of Part II. of the 
Act . The only evidence of storing was that the man employed 
to attend the trains and receive and deliver packages arriving 
by express, on January 29, 1916, in the performance of his duty, 
attended at the station on the arrival of the train and received 
from the express car, among other packages, a barrel, which he



31 D.L.R.] Dominion Law Reports. 91

placed on the station platform, intending to put it in the com­
pany’s wareroom. Before he had an opportunity of doing so it 
was seized by the inspector, opened and examined, and sent by 
him to the police station. The defendant was not present and 
personally had nothing to do with the transaction. An order 
for the destruction of the liquor was made by the magistrate on 
the same day the conviction was made, but was separate and did 
not form part of the conviction. This order was directed to the 
complainant for execution.

At the April session of the Court a certiorari to remove and a 
rule nisi to quash the said conviction and order was granted on 
the grounds: (1) That there was no evidence that the liquor was 
stored in contravention of the Act. (2) That the conviction and 
order were bad, because the order for destruction was directed to 
the complainant for execution.

J. J. F. Winslow shewed cause against the rule nisi.
P. J. Hughes, in support of the rule.
The judgment of the Court was delivered by
Grimmer, J.:—On February 2, 1910, an information was laid 

before James R. Lawlor, police magistrate of Newcastle, against 
one Dennis Doyle, charging him with storing intoxicating liquor 
brought into the county of Northumberland, contrary to the 
provisions of Part II. of the Canada Temperance Act. The 
matter was heard before the magistrate, witnesses were examined, 
and on February 14 Doyle was convicted and adjudged to pay a 
penalty of $50 and costs.

The motion is to quash the conviction, a writ of certiorari 
having been ordered by this Court on April 11, to bring the pro­
ceedings up in the usual course.

The grounds upon which the writ issued were as follows:— 
1. The liquor seized was never stored by defendant. 2. The order 
for destruction is made to the complainant.

Sec. 127 of the Canada Temperance Act, as amended by the 
Act 7-8 Edw. VII., ch. 71, sec. 2, provides that:—

Every one xvho by himself, his clerk, sonant or agent, in violation of 
l'art 11. uf this Act (d) delivers to any consignee or other person, or « tore*, 
warehouses, or keeps for delivery, any intoxicating liquor so sent, shipped, 
brought or carried, shall on summary conviction be liable to a penulty, ete.

(2) Every one who, in violation of Part 11. of this Act, in the employ­
ment or on the premises of another (d) so deliver», stores, warehouses or 
keciw any intoxicating liquor, is equally guilty with the principal, etc

N. B.
8. C.

The King 

Lawlok. 

Statement.

Grimmer,!
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N. H.
8. C.

The King 

Lawlom. 

Urimmor, J.

This case clearly comes within the scope of this section, which 
I think disposes of the first objection. As it is pointed out in 
the King v. Hornbrook, Ex parte Morrison (1909), 39 N. B. It. 
298, which is binding upon this Court in this case, and, as therein 
stated by Barker, C.J., at 301 :

No question in suggested as to the sufficiency of the information, or 
that the magistrate had not jurisdiction over the offence charged us well as 
over the person charged with the offence. That being the case, as the right 
of certiorari to remove the proceedings to this Court has been expressly taken 
away, any supposed miscarriage in the inquiry, from the insufficiency of the 
evidence or as to its irregularity, cannot be inquired into by this Court.

In respect to the second ground I cannot think that, because 
the officer who is ordered by the magistrate to destroy the liquor 
is the same officer who had previously, in the performance of his 
duty, seized the liquor, and laid the complaint upon which the 
conviction is made, the order for the destruction of the liquor 
should thereby he invalidated or rendered void.

The order for destruction is not and cannot be made until
after conviction, which means that all the steps leading up to it. 
including hearing, etc., of the cause, have been taken and are 
concluded; and the duties of the officer making the complaint 
are fully completed and ended. An entirely new phase of tin 
matter is entered upon, a ministerial act is being executed, and. 
in my opinion, the personality of the officer at this stage of the 
proceedings cannot make the slightest difference to, or work any 
injury to the person convicted of a violation of the Act.

Section 137 of the Canada Temperance Act relating to the 
destruction of liquor seized under warrant among other things 
provides:—
and such order shall thereupon be carried out by the constable or peace 
officer who executed the said search warrant, or by such ot her person as may be 
therewith authorized by the officer or officers who have made such con­
viction.

In view of this, 1 think it cannot be successfully contended 
that the complainant in this case was not a proper person or 
officer to be intrusted with the destruction of the liquor, and that 
because he was therewith authorized by the magistrate, therefore 
the order for destruction is invalid and should be set aside.

As stated in Ex parte Dewar (1908), 39 N. B. K. 143, at 144 : 
as the sole ground put forward on the motion for the rule here was that the 
prosecutor of the offence had also laid the information for and executed the 
search warrant by which the evidence was obtained on which this conviction 
was based, we think the rule should he refused.
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So here for the reasons stated and supported by Ex parte 
Dewar, which, with this case, is distinguished from Ex parte 
McCleave (1900), 35 X. B. K., 100. in that tin* order for destruc­
tion of the liquor is not contained within the conviction, but is 
separate and distinct therefrom, I think the rule must also be 
discharged on the second ground. Cnnviction affirmed.

N. 8.

H. C.

IjAWLOB. 

firimn. 'r, .1.

REX v. LEITCH. *>NT-

Ontario Supreme ('ourl. lioyd. ('. February 16, 19Hi. S. C.
1NTOXICATINO LIQUORS ($ I C -34)—LoCAl, OPTION HbINO POUND DRUNK 

IN “PUBLIC PLACK. ”
A “public place” within flu* moaning of the Liquor License Act,

H.S.O. 1914, eh 215, as amended 1915 Ont. Slat. eh. 39, sec. 33, in­
cludes a place to which the public habitually resort, although they 
may have no legal right to do so; and a conviction for being found drunk 
in a blacksmith shop in a village where a local option by-law was in 
force will not be quashed on the ground that the shop was not a “public 
place,” if the evidence shews that people congregated there.

1H. v. Cook (1912), 20 Can. t’r. ('as. 201, h D.L.It. 217, 27 O.L.R. 
lOti, distinguished; It. v. Wellard, 11 Q.B.D. 03, referred to.)

Motion to quash the conviction of the defendant by a magis- Statement, 
trate for an offence against sec. 141 of the Liquor License Act,
R.S.O. 1914, ch. 215, which is in part as follows: “Where in a 
municipality in which a local option by-law is in force or in which 
no tavern or shop license is issued, a person is found upon a street 
or in any public place in an intoxicated condition ... he 
shall be guilty of an offence against this Act." By clause (a), 
added by 5 Geo. V. ch. 39, sec. 33, “public place” includes “any 
place,building or public conveyance to which the public habitually 
resort or to which the general public are admitted either free or 
upon payment,” etc.

James Uaverson, K.C., for the defendant.
J. R. Cartwright, K.C., for the Attorney-General.
Boyd, C. :—There is some evidence that Leitch was seen in an Boyd, s. 

intoxicated condition in Morris’s blacksmith-shop, in the village 
of Newburg, and was committing an offence against the pro­
visions of sec. 141 of the Liquor License Act.

The offence must be in some public place, and that is defined 
by the Act of 5 Geo. V. ch. 39, sec. 33, as any place to which the 
public habitually resort. One may take judicial notice that in the 
ordinary country village the forge of the village blacksmith is a 
place of popular resort when work is going on. Several people 
were congregated in this shop on the day in question, talking about
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ONT. horses and races and so passing the time. The amendment of the
Act was subsequent to the case of Rex v. Cook (1912), 20 Can.
Cr. Cas. 201,8 D.L.ll. 217, 27 O.L.R. 108, decided by my brother 
Kelly, who construed the old section as controlled by the word 
“street,” and held that it did not extend to a place where, as a
hotel, persons are |H*rmitted to go for accommodation such as a 
hotel alTords.

“Public place” is a Huctuating term, and the meaning varies 
with the context, but as a general thing the words of drove, J., 
in Regina v. Wellard (1881), 14 Q.B.D. 03, are suggestive: “A 
public place is one where the public go, no matter whether they 
have a right to go or not.”

1 am not disposed to disturb the magistrate’s finding; and the 
application is dismissed with costs. Motion dismissed.

SASK. HEINRICHS v. WIENS.

S. c. Saxkutclu lean Supremr Court, l.amont, ./. October 1. 191H,

('uxM-iitv v (8 III It III) Cm urn iioYcoTT IsJi'itv to iusinkkk.
Whi rr otlieern of a churrli ruler into a nnnbimilion to expel a memhrr 

of their congregation from the church for insullieient reasons, the efTert 
of which is a boycott ami deprivation of his business, they are liahlr 
to him in damages for his resultant business losses.

|Tem/arton v. UiimhcII, ||K93| 1 (j.lt. 71*»: Quinn v. /.cat he in. (HH)l|
X.C. 4'J.’», followed. See also lit inrichs \. H'h iw, 23 D.L.K. tit it, and 

annotation 21 D.l. ll. 71.|

Statement. Action for damages for wrongfully conspiring to injure 
plaintiff's business.

./. A. Allan, K.C., for plaintiff.
The defendants appearing in person.

1 .amont, J. Lamont, J. : -In this action the plaintiff seeks damages against 
the defendants, on the ground that they entered into a com­
bination or conspiracy to interfere with his business its an oil 

merchant and to effect a boycott of his goods.
The plaintiff resided at Osier, and dealt in gasoline and kero­

sene and machinery. The defendant Wiens is Bishop, and the 
other defendants are officers and preachers of the Ncuanlage 
Menmmite Church, situate at the village of Ncuanlage, near 
Osier. The great majority of the plaintiff's customers were ! 

members or adherents of the defendants' church. Prior to j 
April, 1913, the plaintiff, in addition to his oil business, had also j 
carried on a hardware business. This hardware business he - 1

on April 14, 1913, by an agreement in writing—sold to one A. 1
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I). Sehellenhurg. The agreement provided that the price to 
he paid for the hardware stock was as follows: The wholesale 
cost plus freight and drayage " " ' in Osier for all new and 
salable stock in perfect condition, and on any stock used or not 
in perfect condition a discount of 2.V , was to he allowed off said 
cost price. Two experts were employed to take the stock and 
compute the value thereof. Those two found the value of the 
stock to he $0,590 and at that price Sehellenhurg took it and paid 
*2.200 in cash and gave his notes for the balance. The first 
note of $1,300 fell due in June. 1013, and was paid. The second 
note, for $1,000, fell due November lf>, 1013, and was not paid. 
Heinrichs entered suit against Sehellenhurg to enforce payment 
thereof. A few days later Sehellenhurg interviewed the defendants, 
who appeared to meet together for discussion and consultation 
whenever the business of the church or congregation required 
their attention. In that interview Sehellenhurg informed the 
defendants that in the computation of the amounts due Hein­
richs for the hardware stock there had been some serious errors: 
as. for instance, that one item of 51 spools of barbed wire had been 
charged up in two different places. The defendants appointed 
two of themselves, John Wall and P. II. Klassen, to interview 
Heinrichs. This they did. Heinrichs testified that they told 
him that Sehellenhurg had been to see them, and that it appeared 
that some errors had been math* in computing the amount due 
on the hardware stock; they asked him to allow Sehellenhurg the 
amount of these errors. To this Heinrichs says he objected, 
and pointed out that it was now impossible to check over the 
stock so as to see if the account had been rightly taken. He says 
he told them that if Sehellenhurg had come within a month or 
so of the sale, and before a considerable portion of the stock had 
been sold and while it was possible to cheek it over, he would 
have rectified any errors in the computation, but as that was 
now impossible, and they had chosen two experts to take the 
stock and compute tin* amounts, he did not see how it was pos­
sible at that date to make any allowance, both of them having 
accepted the experts’ figures. He says they told him In* must 
settle with Sehellenhurg, and that, if he did not, they had agreed 
that they would summon him to Xeuanlage for the following 
Thursday, and that if he did not obey he would he put out of 
the church and deprived of his business.

SASH.

S. C.

Ili iNim iis 

Wiiins

Lamont, I

3^72
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SASK.

S. C.
Heinrichs

1,amont, J.

Both Wall and Klassen admit that they went to Heinrichs 
to get the errors in the Sehellenlmrg account fixed up, and they 
both admit that Heinrichs refused to make any settlement in 
respect thereof, and that they summoned him to appear at 
Neuanlage the following Thursday, but they deny that either of 
them intimated that disobedience on the part of Heinrichs to 
that summons would result in his being expelled from the church 
or deprived of his business. Jn his evidence John Wall stated 
that they “did not tell Heinrichs what would be the consequence 
of disobedience on his part as he already knew that.”

Heinrichs did not attend on Thursday as directed. On the 
following day the defendant Klassen, either alone or in company 
with the defendant Loeppky, called on Heinrichs and asked him 
why he had not, attended on the Thursday. Heinrichs replied 
that he had not been guilty of anything. He was told that the 
Bishop and preachers waited for him and he had not appeared. 
He says they further told him that if he did not appear the fol­
lowing Thursday with a settlement from Sehellenlmrg, or with 
Schellenberg in person, he would be put out of the church and 
deprived of his business. Heinrichs did not attend on Thursday, 
but went to church on the Sunday following. After service was 
over a meeting was held in the church, and Heinrichs asked to be 
present. lie was asked if he had made settlement with Schellen­
berg, and, on replying that he had not, the defendant J. P. Wall 
said: “they should take straight action against him as he would 
not obey.” The defendant Wiens, however, gave him until 
the following Thursday to procure a release from Schellenberg 
or to come with him in person. Heinrichs did neither. On 
Friday the defendant Loeppky called on him and informed him 
that he would be excommunicated. On or about December 7 
he was excommunicated.

It is part of the doctrine of the defendants’ church that a 
person expelled from the church is to “be shunned and avoided 
by all members of the church.” They are “to have nothing to 
do with him." Following his expulsion from the church, tin- 
plain tiff’s customers who were members or adherents of tin- 
defendants’ congregation ceased to purchase his goods, to tin- 
great detriment of his business.

In their evidence the defendants stated that, in addition to
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the plaintiff’s refusal to settle with Sehellenberg, another reason 
for his expulsion was that he was suing in the Courts to collect 
accounts due to him. They said that it was against their teaching 
for one member of the church to sue another. Although this 
may have had some influence upon the defendants, there is on 
the evidence, in my opinion, no escaping the conclusion that the 
real reason why they summoned Heinrichs before them and 
finally expelled him from the church was because he refused to 
settle the claim made against him by Sehellenberg, in respect 
of the errors which Sehellenberg alleged had crept into the account. 
In the meantime Sehellenberg had paid tin1 note sued on. In 
April, 1914, Sehellenberg brought an action in the Supreme Court 
of Saskatchewan against Heinrichs to have corrected tin1 errors 
which he claimed existed in the account; these—according to 
the statement of claim—amounting to $994.79. This action was 
tried before my brother Newlands, who gave judgment for Hein­
richs. No appeal was taken from this judgment, and it is there­
fore final. That judgment establishes that Schellenlterg’s claim 

I was an unjust one, and that Heinrichs was right in refusing to 
; settle it. On these facts, is the plaintiff in the present action 
| entitled to recover?

The allegation against the defendants is that they conspired 
I to interfere with the plaintiff's business and to effect a boycott 
I of his goods.

A conspiracy has lieen defined to be a combination of two or 
I more persons to do or procure an illegal act or to do or procure 
I a legal act by illegal means. In order to hold the defendants 
I liable for the loss suffered by him, the plaintiff must shew either 
I that the act procured by the defendants was illegal or that, in 
I procuring it, they used illegal means. The loss of business to 
I the plaintiff followed as a result of the members of the defendants' 
I church refusing to continue to purchase his goods. Why they 
I ceased to purchase his goods is not expressly shewn by the evidence 
la- none of the plaintiff’s customers were called as witnesses, 
■but I think the inference is irresistible that they withdrew their 

custom liecause the plaintiff had been expelled from tin ir church, 
|wi<l it was a part of their church’s doctrine that they must have 

othing to do with an expelled member.* The evidence does 
iot shew that after the plaintiff's expulsion the defendants inter-

7—31 d.l.r.
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Î .amont, J.
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• I-amont, J

viewed the members of their congregation and expressly requested 
or directed them to have no dealings with the plaintiff, but in my 
opinion this is not necessary* The defendants well knew that 
this expulsion would result in the members of the church having 
no further dealings with him. Knowing and intending as they 
did that such would be the result, the defendants in my opinion 
are in precisely the same position as they would have been if, 
without expelling him, they had gone to the members of their 
congregation and said : “Heinrichs refuses to settle Schellcnherg’s 
claim, you must therefore have nothing more to do with him.” 
If the defendants had done that, and the members obeying that 
direction had ceased dealing with the plaintiff, then? does not seem 
to be any doubt but that the defendants would he liable, unless 
they could shew just cause for the action, for although the mem­
bers would he within their legal rights in ceasing to deal with the 
plaintiff, not being under a contract to continue so doing, yet 
to procure without just cause or excuse a boycott of the plaintifl's 
goods is to commit an actionable wrong against him if he suffers 
damage thereby

This proposition seems to be established by the following 
authorities: Temptrton v. Russell, [1893] 1 Q.B. 715, at 731.

In Quinn v. Leathern, [1901] A.C. 495, at p. 534, the House 
of Lords held that a combination of two or more, without justi­
fication or excuse, to injure a man in his trade by inducing his 
customers not to deal with him is actionable if it results in damage 
to him.

See also judgment of Buckley, L.J., in National Phonograph 
Co. v. Edison Hell. [1908] 1 Oh. 335 at 359.

In the present case, if I am right in holding it to be shewn 
that the plaintiff’s customers, who were members of the defendants' 
church, ceased trading with him as a result of his expulsion, it 
seems to me to follow that defendants were guilt y of a legal wrong 
towards him. They endeavoured to coerce him into settling 
Schellenberg’s unjust claim, and they advised and counselled his 
expulsion for his refusal to settle it. They expelled him, knowing 
and intending that thereby he would lose business. They did this, 
not to secure or advance any material interest of their own, but 
solely to punish him for disobedience to their orders. This, in 
the light of the above authorities, was a clear invasion of his
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legal right to have his customers trade with him without inter­
ference. For this invasion the defendants must he answerable 
in damages unless they can justify their conduct. Was there 
any justification for his expulsion? I cannot find any. Only 
two grounds were suggested; (1) Because he would not settle 
Schellenberg’s claim, and (2) because he sought tin aid of the 
Courts in collecting some overdue account>.

His refusal to settle Schellenberg’s claim i> no justification, 
because* the Court has held that that claim was an unjust one and 
that the defendant did not owe it. Neither can any justification be 
found in the action of the plaintiff in issuing writs to enforce 
payment of his accounts. It is the right of every citizen of 
this country to appeal to the Courts. It is his right to call for 
the aid of the Court either in enforcing a just claim on his own 
part or in protecting himself from an unjust one on the part of 
another. Of that right he cannot be deprived by any regulation 
or doctrine of any church or other association, nor can lie be ex­
pelled from church for so doing, except, possibly, where he has 
expressly bound himself not to exercise such right on pain of 
expulsion. Nothing of the kind i< shown to have existed here. 
Not only is it not shewn that the plaintiff ever agreed to forego 
his right to appeal to the Courts, but it is not shewn that there 
is any regulation of the defendants’ church forbidding its members 
to have recourse td the ( ’ourts to advance or protect their interests. 
In the minister’s manual filed, there occurs the following, at p. 102:

When difficulties occur between members of the church, in relation to 
secular affairs, the deacon, in the first place, shall make an effort to bring 
them to terms, and settle the matter between themselves. When this can­
not be accomplished, the deacon shall advise them to choose arbitrators from 
among the brethren in the church, whose duty it will be, upon the appointed 
time, to examine tin- matter in dispute, receive the testimony of witnesses, 
and impartially, and to the best of their knowledge and judgment, decide 
the matter. . . .

But if one of the contending parties should be unwilling to submit to the 
decision of the arbitrators, and the counsel of the church, and continue in 
his self-righteousness and in-submission, a certain time for consideration of 
the matter should be given him, and if he then still refuses to s and 
acknowledge his error, he must, according to Matt. IS : 17. be excluded from 
the church, until he repents, becomes willing to acknowledge his error, and 
desires to be readmitted into the fellowship of the church.

This is not a prohibition against having recourse to the Courts; 
to deprive a citizen of that right the language must be clear and 
explicit, in fact, in this very ease the defendants themselves are

5
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SA8K. appealing to the ( ourt to determine whether or not they are liable
S. C. to the plaintiff. But even if the clause could be interpreted as

Hkinwchk prohibiting an appeal to the Courts, the jicrson so appealing is
Wiens <u expelled only if he refuses to submit to the decision of the

arbitrators. In their dealings with the plaintiff the defendants 
LeBuel,,■ «lid not have “the matter in dispute” referred to arbitrators.

They appear to have decided themselves in Schellenberg’s favour 
even liefore they heard Heinrichs’ version, and, certainly, without 
ever taking the evidence of the experts who took the account 
and who were in a position to testify as to its correctness. In so 
deciding they were wrong, as the Court subsequently determined. 
I am, therefore, of opinion that the defendants have failed to 
establish any legal justification for their act in expelling the plain­
tiff from their church. The natural and probable consequence 
of that expulsion was the loss of business to the plaintiff; for that 
loss the defendants are liable.

The plaintiff claims loss of profits on the sale of oil and on 
the sale of machinery. In 1913 his profit on oil amounted to 
between $1,200 and $1,300. The much greater portion of his 
oil business was done with the memlx>rs and adherents of the 
defendants’ church. His profits on the sale of machinery were 
in the neighbourhood of $500, and resulted from the sale of thresh­
ing machines. His claim for loss of profit on this head I disallow, 
on the ground that it docs not follow that because an agent sells 
a threshing machine in a community in one year he can sell, 
in the same community, another machine in the following year 
Every community requires only a certain number of threshing 
machines to do the threshing. It is not shewn that in 1914 any 
members of the* defendants’ church bought a threshing machin** 
of the kind for which the plaintiff was agent.

I cannot, therefore, say that but for his expulsion he could have 
sold a threshing outfit to these people in 1914.

His oil business, however, stands on a different footing. It 
was shewn that the members of the community practically all 
used kerosene for lighting purposes, and that most of the farmers 
dealing with the plaintiff had small gasoline engines to run their 
crushing machines, milk separators, etc. There would, therefore, 
be a demand for gasoline and kerosene in 1914 similar to that in 
1913. This custom the plaintiff lost, in so far as his business 
was with the members of the defendants’ congregation.
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It is difficult to fix the loss accurately, hut in my opinion it 
would amount to fully $1,000. This loss the defendants must 
make good. There will, therefore, he judgment for the plaintiff 
for $1,000 damages, with costs. Judgment for plaintiff.

GILLIES v. BROWN.
Svpreme Court of Canada. Sir ('hurles Fitzpatrick, and Davies. Idinylon, 

Anglin and tirudeur, June 2 b, 191 (i.

Contracts (| I E2—70)—Statute ok 1* rai ds— Dkht ok another 
Primary or collateral vndi rtxhino.

Money advanced to pay the debts of a corporation, on the request 
of its president, may form a primary liability of the latter, and not 
a debt of the company, and in that case the fourth section of the Statute 
of Frauds does not apply to the promise of the president to pay, as it 
is not a promise to pay a debt of the company.

[Hroien v. Coleman Development Co., 2V> IXI. It 4UK, 35 Ü.L.R. 219. 
reversing 24 D.L.li. 809, 34 O.L.R. 210, affirmed.|

Appeal from a decision of the Appellate Division of the 
Supreme ('ourt of Ontario, Brou n v. Coleman Development Co., 
2(> D.L.R. 438. 35 O.L.R. 219, reversing the judgment at the 
trial, 24 D.L.R. Stiff, 34 O.L.R. 210, in favour of the defendant.

The action in this case was brought against the appellant and 
the Coleman Development Co. to recover moneys advanced by 
respondent for the company’s operations, which, he alleges, 
appellant promised to repay. It was referred to a referee, who 
found that the promise of repayment was made, and gave judg­
ment against the appellant and for the company. Un appeal, 
Middleton, J., accepted the findings of fact by the referee, but 
reversed his judgment on the ground that the appellant’s agree­
ment was one to answer for the debt of the company and void 
under the Statute of Frauds. He gave judgment against the 
company, and dismissed the action against the appellant. The 
Appellate Division restored the judgment of the referee.

//. S. White, for the appellant.
McCullough, for the respondent.
Sir Charles Fitzpatrick, C.J. (dissenting) :—It has been 

assumed that this case is concluded by the authority of decided 
cases, of which Lakeman v. Mounlstephen, L.R. 7 H.L. 17, is a 
leading case. I think that is far from correct. All that was 
before the House of Lords, in that case, was the question whether 
there was evidence to go to the jury. Per Lord O’Hagan: “Our 
judgment proceeds merely on the ground that there was evidence 
to go to the jury.”

SASK.

8.C.
Heinrichs

CAN.
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CAN. In the present case, whilst fully admitting that there was
s. C. evidence cm which it was possible for the referee to find a primary

Brown.

liability of the appellant, this Court has also to consider whether 
the facts establish such liability.

Although this Court is reluctant to disturb findings of fact
Fitzpatrick,C.J. arrived at in the Courts of original jurisdiction, yet this rule calls 

for a less strict observance where the finding is not of a Judge or 
jury, but a referee, whose decision may not command so much 
confidence. In the present case, moreover, the finding of the 
so-called fact is, in reality, rather an inference from the facts.

1 am far from satisfied that the evidence shews an original 
primary liability of the appellant to the m , but there is
more than this. Lord Selbome, in the case alx>ve-mentionec 1. 
when laying down that there can be no suretyship unless there 
be a principal debtor, adds: “Who, of course, may be consti­
tuted in the course of the transaction by matters ex post fact" 
and need not be so at the time.”

In my view, the evidence does not support the conclusion 
arrived at below, and I would allow the appeal with costs.

Davies, J.:—The sole question in this case is whether the 
contract made between Brown and Gillies for the advances made 
by the former to the Coleman Development Co. was one which 
involved a personal liability on Gillies’ part, and, if it did, whether 
it came within the Statute of Frauds and was a promise to pax 
the debt of the company.

Counsel for appellant argued that the subsequent transaction- 
with the company shewed that the contention as to Brown beinu 
a primary debtor was incorrect and, in fact, impossible.

I am unable to accept that contention, and think these sub­
sequent transactions are quite consistent with Gillies’ primai \ 
liability for the moneys advanced by Brown. 1 agree with tin 
Second Appellate Division in its conclusion as to the law on tin 
proved facts. The findings of fact of the referee were accepted 
by Middleton, J., who determined, however, against Gillie- 
primary liability.

Gillies' promise to Brown was, in effect : If you advance then 
moneys to pay the accruing liabilities of the company, which 
I had agreed to do, but find myself at present unable to do, I will 
return them to you. It matters not that the moneys advanced

8834
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were for the advantage of the company. I think both i>arties 
fully understood that (iillies was the primary debtor to whom 
Brown looked for payment, and that the evidence shews this to 
he so.

It does not seem to me that the Statute of Frauds applies at 
all to a ease such as this. That statute applies only to cases 
where the promise is made to the creditor or person to whom the 
debt is owing. A promise to a debtor to pay his debts is not 
within the statute, lùistimorf v. Knn/on, Il Ad. «V I 4dS. in 
1840.

I would dismiss the appeal with costs.
Idington, .1. (dissenting):—1The question of law raised is 

whether or not the contract, if any. between appellant and res­
pondent falls within the Statute of Frauds, sec. 4.

In order to appreciate properly the facts, which one must have 
an accurate conception of in such cases in order to apply the law.
I read the respondent’s evidence, and found myself, from the 
peculiarities I found therein, compelled to read and consider the 
entire evidence in the case.

It is, unfortunately, by reason of the death of the learned 
referee, one of those cases where we cannot, as I conceive, rest 
satisfied with findings of fact, so far as dependent upon the relative 
credibility of the parties, by the Judge upon whom it has de­
volved to finish a half-tried case. This is not the first of that 
kind to come here. He is in little, if any, better position than 
we when re-hearing trials upon mere depositions. Indeed, he 
may, in a sense, sometimes be in a worse, in case those coming 
Ik-fore him happen to be possessed of a demeanour to impress him 
favourably.

The appellant was the owner of some mining claims and pro­
moted the incorporation of the defendant company; became, 
and continued throughout, its president and possessor of $200,(KM) 
face value of its stock, as the price of conveying his claims to the 
company, and, later, acquired a very large number of shares to 
recoup him for advances to develop the property, and the solicitor 
who procured the charter was assigned stock in the way of com­
pensation for his services, and became one of the directors.

Others seem to have taken merely the necessary stock to 
qualify them as directors, and a purchase by respondent from

< AN.

8. C.

Brown.

Idington, J.
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appellant, in the spring of 1906, of 500 shares left the appellant 
more deeply interested than all the rest combined in the success 
of the company.

By reason of his falling ill in July, 1900, and being unable for 
a time to look after the business, the solicitor suggested engaging 
respondent at $10 a day for 2 days in each week, and to this 
appellant assented.

He was engaged accordingly, and soon became also the secre­
tary and a director of the company, which position he held during 
all the time we are concerned to know anything of their affairs.

He presented an account of $192—substantially- for services, 
at a meeting in July, 1906, and took payment in shares at 25c. a 
share.

On October 29, 1906, he presented another account for $800. 
and accepted payment in shares issued on same basis. He 
would seem thus to have become a shareholder of a greater number 
of shares than any other person besides appellant. IIis present 
claim rests upon an alleged conversation had in December, 1906. 
and the construction put thereupon.

Ilis evidence is as follows:—
Q. When did you commence advancing moneys? A. Along in Decem­

ber. Q. Of what year? A. The fall of 19(Mi. Q. How did you come ot 
make those advances? A. Mr. Uillies’ money had run short, and he didn't 
want to discontinue the operations and have the company die out. He 
wanted to keep working, and lie told me that if I would advance this monex 
and keep the thing alive, that he had moneys coming in and he would return 
it to me. (j. When you say “advanced” this money—what money? A. 
Money to the workmen or to keep the o|>crutions of the company going. 
There were supplies and wages. Q. When do you say that arrangement 
was made? A. Prior to the payment of this 4th December to William Hill. 
(J. Well, did you agree to that? A. Yes, 1 agreed to it.

Either this story is true or false. It is unsupported by any­
thing that can properly be called corroboration. It is absolutely 
denied by the appellant.

A perusal of the entire evidence leaves a most unpleasant 
impression as to each as a witness. The respondent, notwith­
standing what lie would have the Court, believe as to this bargain 
with appellant in December, 1906, presented, at a meeting 
January 22, 1907, an account for $2,800, admittedly comprising 
advances of the character he hi bargained so recently to
look to appellant for repayment of.

If his story is true, then he had no right to render this account

5
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to the company, so far as it embraces items for advances. His 
doing so tends to destroy belief in his story and helps us to credit 
appellant in his denial.

But what could he expect in way of repayment? He knew 
the company hail no cash. Ami less than 2 months had elapsed 
since, if his story is to be believed in the sense he now asks the 
( ourt to accept and act upon it. he was to look to appellant alone.

In presenting the account to the company, we hear nothing 
from him but a demand for stock at 2f>c. on the dollar, although 
believed by those at that meeting, including himself, to be worth 
par or perhaps twice its face value. He did not, when appellant 
resisted him, there turn round and demand the repayment from 
him of the money advanced. Why? Can there Ik- a doubt in 
the mind of any one reading his evidence that he much preferred 
stock at 25c ?

Pasting these men for the moment, there was in the person 
of the solicitor, also a director, another witness, lie is one of 
repute and standing, whose veracity has not In-on questioned, 
and his version of what transpired does not agree with that of the 
respondent. And he denies the adoption of a resolution, whilst 
he was present, which is found afterwards written up in the 
minute Imok by the respondent in the following terms:

Resolution passed by the Directors of the Coleman Development (V 
Limited, on the 22n<l day of January, 1907, at 9.30 p.m.

Present James V’. Gillies, N. B. Brown, John McKay.
Moved, seconded and resolved, that the account of N. B. Brown amount 

ing to the sum of twenty-eight hundred dollars, be paid by issuing stock­
ât twenty-five cents per share amounting to eleven thousand two hundred 
paid-up shares, and the same is issued.

Carried—James F. Gillies, 1‘rexident; N. B. Brown, Secy.

The appellant denies this, but has to admit his signature 
thereto. And counsel asks us to look at these signatures in the 
minute book and find, what he contends, that all appellant’s 
signatures to a series of minutes were written at one time with the 
same pen and ink. 1 did not hear this challenged as fact in argu­
ment, and, without posing as an expert, 1 may say it is to l>e 
regretted the point was not developed by expert testimony. 
\\ hatever may be the facts, there is certainly a curious appearance 
in this alleged resolution, in which I take the liberty above of 
making the spelling conform with the signed minute instead of 
that in the printed case.

CAN.

8. C.
( ilLLlKh

Idington, J.
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The sequel to this alleged resolution is also curious.
No stock certificates were issued until the following August, 

and then as of course by the respondent.
Assuming for the moment this is only an accident and the 

resolution quite regular, if these two parties could manufacture 
wealth in that manner, why should the appellant not look to the 
company? Why should he pick out a man likely only, if paying 
personally, to pay only dollar for dollar, and let go the chance 
of multiplying wealth by an issue of stock?

The attitude of mind of the respondent Brown towards this 
company and its stock is illustrated by the following letter, 
March 10. 1007:—

Deivr Sir, Your favour of the Kill inst. Vo hand, and. in reply, beg in 
Hay that, so far as 1 am concerned, I have no objection whatever to your 
selling your stock at $1.75. I would not like to see it put on here for less 
than 2.00, as a great many of the holders of it here have paid two and upas 
high as 2.00. the party who would be buying your stock would, in all proba 
bility, hold it at 2.00 or better in that event there could be no harm done 
the holders hero, as they are all pretty well satisfied it will yet make them 
some money Mr. (Sillies has ordered a compressor plant, and when it is 
installed, which will be in the course of a couple of months, together with 
the depth we will be then on the big vein, I think the stock should sell at 
5.00, they are down on the big vein about 10 to 12 ft. from where they are 
sinking to where the find was made it is as straight as a gun shot through 
that swamp the vein where they are sinking is about as wide but has not 
metal in it of course it is |>erhups twenty feet higher than where it was first 
found. Mr. (iillies is in Toronto, has been sick I l>elievv. I am cx|)ecting 
him back every day: you did not any if you got the bag of ore samples which 
I sent you. N. B. Brown.

When brought face to face with this letter, lie says he did not 
believe what he asserts therein. I prefer to believe his letter to 
his frail memory.

And in that letter, read in light of the minutes of that Januarx 
meeting, I can easily understand why a man, acting as the res­
pondent did in relation thereto and holding such high hopes of 
the stock, should prefer looking to the company to recoup lu- 
advnnees by issues of stock at 25c. on the dollar, to charging up 
his advances dollar for dollar against appellant, whose possible 
means of repayment may have been dependent on same source.

Better an investment that might multiply 10 or 20 time* 
than one that could yield only 5% per annum.

He has chosen to put his own interpretation upon the meaning 
of the conversation I have quoted by his own acts.
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It seems to me the eireumstnnce of the sending of an account 
by the plaintiff in tin1 case of Lakcman \. MountMcphen, L.R. 
7 ILL. 17. in 1874. had not by any means the same force as I 
think should be given here. 1 need not dwell on the attendant 
circumstances then*. After all. that ease had been submitted 
to a jury, ami. as Lord (’aims presents the matter, all that was 
really involved in that case was whether or not there was evidence 
which should be submitted to a jury, and the jury hail found for 
the* plaintiff. I think Middleton, .1., was right in the conclusion 
he reached, and that his judgment should be restored.

In all these eases the question is really one of fact, and, these 
once correctly appreciated and comprehended, there is not much 
difficulty in the law.

There is not much doubt in my mind but that, resting not on 
the alleged conversation of December. 1000, but upon what trans­
pired between these parties later, the appellant owed the respond­
ent in respect of some of the later advances, but the ease has not 
been so developed as to enable any one to determine the exact 
truth and found a judgment thereon.

Mrs. Brown's evidence indicates and perhaps corroborates 
such a view. Beyond that her evidence cannot be stretched. 
The notes and cheques referred to by the parties needed some 
explanation by credible witnesses, who. no doubt, could have been 
got to render that part of the story intelligible and susceptible of 
judicial determination. The memorandum of release signed by 
the parties suggests as much, but is far from furnishing proof of 
an indebtedness by appellant to the extent of $7,000. It is the 
combined indebtedness of the company and of appellant that is 
therein dealt with. That document, so far from being corrobora­
tive of the respondent’s story and claim, seems to me destructive 
t hereof.

The appellant certainly admits by it owing something for 
himself, but both parties clearly admit the company owed some­
thing as well as the appellant. And, whatever each owed res­
pondent, he agreed both together should be discharged for the 
sum of $7,000.

According to the contention now set up by respondent, the 
company owed him nothing. He had no contractual relations 
with them involved in the matters thus disposed of. But it may 
he said his wages were intended. They were already obliterated.

CAN.

S. C.

Mineton. J
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I think tin- appeal should he allowed and the judgment of 
Mjddleton, J., restored.

Anglin, J.:—It has been held by an official referee acting as 
trial Judge in this action, by Middleton, J., on appeal, and again, 
on a further appeal, by the four Judges who constituted the 
Appellate Division, that the defendant made a promise of some 
sort to repay the moneys advanced by the plaintiff to the Coleman 
Development Co. That finding is sufficiently supported by evi­
dence, and the appeal against it is hopeless.

The only difference of opinion in the provincial Courts was 
that, while it was the view of the official referee and of the leanied 
Judges of the Appellate Division that Gillies’ promise was al>- 
solute and that of a primary debtor, Middleton, J., held that 
“The promise made by Gillies was, in truth, a promise to answer 
for the debt of the company. ... 1 think the true finding of 
fact ought to be that the company became debtor,” and he dis­
charged Gillies under sec. 4 of the Statute of Frauds.

Gillies absolutely denied any promise whatever. His depial 
was not accepted.

There is no direct evidence of any undertaking of liability 
by the company, although there is no doubt that the moneys 
were advanced for its benefit. Upon this evidence I agree with 
the Judges of the Appellate Division that a case of direct and 
primary liability on the part of Gillies is made1 out.

There were, no doubt, a number of circumstances, as Middle- 
ton, J., points out, which afford somewhat cogent evidence that 
then* was some sort of understanding that Brown would be paid 
by the company—the facts that accounts were tendered by hi n 
to the company covering both wages (for which its liability is 
admitted) and the advances which he claims Gillies promised to 
repay, and that the present action was brought against the com­
pany as well as Gillies. On the other hand, the plaintiff’s par­
ticulars clearly distinguish l>etween the two claims, and, in a 
document evidencing a settlement of the amount of Brown's 
claim at 87,000, Gillies authorized payment of that sum by one 
Cartwright, who held an option on Gillies’ shares in the company.

Although the evidence in chief given by Brown was heard 
before another officer since deceased, Gillies’ evidence and 
Brown’s evidence in rebuttal were heard by the referee who gave
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the judgment, and who thus had an opportunity of observing the 
demeanour of both parties as witnesses. A careful study of the 
evidence in the light of the argument has npt convinced me that 
the conclusion readied by the referee and unanimously affirmed 
on appeal by the Appellate Division, that the defendant became 
the primary and direct debtor of the plaintiff, is so clearly er­
roneous that it should be disturbed in this Court. While I have 
little doubt that it was expected that in some way the moneys 
advanced by Brown would be obtained from the company— 
and, had its affairs prospered, that would in all probability 
have happened—I cannot find in the record any evidence which 
establishes that it ever incurred legal liability to him.

The appeal fails and should be dismissed with costs.
Brodeuk, ,1.:—This action had been brought to recover 

payment of advances made by the respondent, Brown, against the 
('oleinan Development Co. and the appellant, (lillies. His 
action was dismissed with regard to the company, but was main­
tained against the appellant.

The issue of fact was whether the defendant, (iillies, had 
agreed to reimburse those advances.

A long enquête has taken place, and it was fourni that the 
promise to pay, alleged by the plaintiff, was proved. The de­
fendant now claims that his contract with the plaintiff was a 
contract of suretyship and not a direct obligation to pay.

I have perused the evidence in that regard, and 1 am unable 
to find that the facts disclosed shew that (lillies became the 
surety of the Coleman Development Co. He simply agreed to 
pay those advances.

It is true that Brown was in the employ of the mining company 
and that his salary was paid by the latter by way of issue of stock; 
but it is true equally that some advances previously made to the 
mining company by Brown were paid also in the same way. 
But, when large advances were? to be made, it was agreed with 
the appellant, Gillies, that he would reimburse those1 advances. 
It was a personal and direct liability on his part, and he cannot 
now invoke the Statute of Frauds to prevent him from being liable 
under that contract.

The appeal should be dismissed with costs.
Appeal dismissed.

VAN.
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HIGGINS v. CREECH.
British Columbia Court of .!/>/* u/, Mnnlonalil, C.J.A Marlin, (Sail dur amt 

Mrl’hilli/is. JJ.A Ortoln r A, J9IH.

\ kxi>or x.xi) mil msiii 1 § I K 27) Rescission \ i.nook's misukprk
HKNTATKfNh I,ACHES -(.'oXCLVSIV i:\KSS OK KINDIXOS.

Rescission of an agreement of sale may he decreed not\\ithutaniltng 
a eonsidcrahle delay in bringing action therefor, w here there is evidence 
of tlie vendor's misrepresent at ions as to the drainage of the land and 
its fitness for agricultural purismes; the findings of the trial Court, 
based on such evidence, cannot be disturbed on appeal.

Appeal by the defemlant from the judgment of Clement. 
•I.. of November 25, 1015. Affirmed.

W. ./. Taylor, K.(1., for appellant.
B ullock-W f'bstcr, for re six indent.
Macdonald, O.J.A.: I would dismiss the appeal. The ease 

is one of fact, and its decision is dependent largely on the view 
which the trial Judge took of the credibility of the witnesses. It 
cannot even be said that there is great preponderance of evidence 
on one side or the other. It was a case peculiarly for the trial 
Judge to decide, and it is unnecessary for me to say more than 
this, that after a careful perusal of the evidence, not confined to 
the portions to which we were specifically referred, I cannot say 
that th<‘ Judge came to a wrong conclusion.

Martin, J.A.:—In my opinion no good ground has been 
shown for disturbing the judgment of the trial Judge.

Galliher, J.A.:—It is with considerable hesitation thaï I 
agree in dismissing this appeal.

The evidence is very conflicting and the trial Judge has found 
in plaintiff’s favour. On tin- other hand, the length of time the 
plaintiff retained the property and made payments thereon and 
exercised acts of ownership over same are not in his favour.

Ilis excuse for this is that he relied on the defendant’s repre­
sentations as true and took action to rescind the agreement as 
soon as he found these to be false.

He did not wholly do so as we find him wiring a friend- 
a Mr. Hoard—and receiving a favourable reply regarding the 
property, and had that reply referred to the drainage of the land 
to which the chief objections as to misrepresentations are made, 
in my opinion Redgrave v. Hurd, 20 Oh. I). 1, would have been 
applicable.

Considerable conflict of evidence exists as to the sufficiency 
of the drainage and the finding is in favour of the plaintiff's
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contention; at the same time, 1 can quite conceive that land 
properly drained at the beginning may after years of neglect in 
maintaining the ditches and allowing them to he tramped down 
|>y stock and obstructed by beaver dams get into such con­
dition that parties examining it in that condition might very well 
come to an adverse conclusion as to the sufficiency of the draining 
to what they would if they had seen the land when the drainage 
was completed and in proper condition.

Wo all know how even a year or two of neglect niters the 
appearance of any farm whether requiring drainage or not.

M< Phillips, J.A.: This is an appeal from the judgment 
of Clement, rescinding the agreement for sale entered into 
between the appellant and the respondent under date of October 
29, 1912, the sale price of the lots sold, viz.: lots 101 and 107. 
Comox District- in area about 28S acres being $31,080. The 
trial Judge held that the respondent was induced to purchase 
the lands upon the false representations of the appellant- that 
the lands were drained and all kinds of agricultural products 
could be grown thereon and with the exception of a few acres the 
land was of the richest, being from 2 to 0 feet of black vegetable 
mould and would make a good dairy ranch the representations 
were made by the appellant in person and by his agent to his 
knowledge and upon information given by the appellant to his 
agent.

The evidence is somewhat voluminous and the trial would 
appear to have extended over 3 days, and the facts attendant 
upon the sale have been exhaustively gone over and although 
there are points of evidence that would seem to militate strongly 
against the respondent, ?. the obtaining of a report from a 
surveyor at the time of the purchase (shown later not to be an 
examination of the lands upon the ground), intimation that (In­
lands might not be all that they were represented to be and long 
delay. Yet it would not appear that the respondent really be­
came aware of the falsity of the representations made to him. 
until on or about June S, 1915, nearly three years after entering 
into the agreement for the purchase of the lands. It is clear 
though that throughout all this time the respondent continued to 
rely upon the representations made to him by the appellant 
and on June 14, 1915, the present action was commenced. Tin- 
lands are situate considerably over 100 miles from the city of

C. A.

Galliher. J A

II. < .

M( Phillip*, I V



112 Dominion Law Reports. [31 D.L.R.

li. <:.

C. A.
Higgins

Crrbch.

MePhillips, J.A

Victoria the pince of residence of the respondent, and it was not 
until the latter part of May, 1915, or the first part of June, 1915, 
that the respondent by going upon the lands with two civil en­
gineers had it home in upon him that the representations made 
to him were false, the examination proving that the lands were 
far from lieing agricultural lands capable of growing all kinds of 
agricultural products, but really a swamp, not drained as repre­
sented, in fact, not capable of being drained and entirely unsuitable 
for a dairy ranch. Notwithstanding that, it would appear that 
the representations were false and fraudulent, there is some 
evidence which might be said to have called upon the respondent 
to have made earlier enquiry as to the nature of the lands, and 
the time which has elapsed is in itself some evidence of laches, 
disentitling a Court of equity decreeing recission, yet in my 
opinion upon all the facts no sufficient case has been made out 
entitling a Court of Appeal to disturb the judgment of the trial 
Judge. The weight to be given to the judgment of the trial 
Judge is set forth in the judgment of the Court of Appeal in 
('oghlan v. Cumberland (1898), 07 L.J. Ch. 402.

The law with regard to when the party defrauded must elect 
to avoid the contract was dealt with by Mellor, J., in delivering 
the judgment of the Court in Clough v. London and North Western 
It. Co., L.R. 7 Ex. 20-34.

The Clough case is referred to and quoted in the judgment 
of Lord Atkinson in delivering the judgment of their Lordship.^ 
of the Privy Council in United Shoe Co. v. Brunet (1909), 78 
L.J.P.C. 101, at 104. The present case is close to the line, 
especially in view of the fact that at the time of purchase and 
for some time after there was present a very active and spéculative 
land market which has subsided and there has been a great falling 
off in the values of land, and the position of the appellant hah 
been undoubtedly affected. Still it cannot be said upon tin 
facts that there was any undue delay after knowledge upon tin 
part of the respondent. The representations made were not in 
the contract, i. e., the agreement for sale, but were made collate! 
ally to it, and the present action was rightly brought, being befon 
the taking of a conveyance; and the remedy of rescission was 
properly decreed, Ilutherford v. Acton-Adams, [1915j A C. 8Uli.

I would dismiss the appeal. Appeal dismissed.
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DONOVAN v. EXCELSIOR LIFE INS. CO. < AN.

Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., and Davies, Idinglon, (*
Anglin and Brodeur, JJ. June 84- 1910.

Insurance (§ III A 4Si Delivery ok policy to agent- Illness of 
ASSURED.

Where u policy of life insurance contains a clause that "this policy 
shall not take effect until the same has been delivered, the first premium 
paid, and the official receipt surrendered to the company during the 
lifetime and continued good health of the assured," and the agent with­
held delivery after hearing of the illness of the assured, even though 
the premium had been paid, the company is not liable upon the policy.
Delivery by the company to the agent is not sufficient to bind the com-

[Donovan v. Excelsior Life Ins. Co., 2‘i D.L.It. 184. 43 N.B.li. fiSU, 
affirmed.)

Appeal from a decision of the Supreme Court of New Bruns- Statement, 
wick, Appeal Division, 2b D.L.IL 1S4, 43 VB.lt. 580, affirmed.

Daniel MuUin, K.C., for appellant.
Fred R. Taylor, K.C., for respondents.
Fitzpatrick, C.J.: -This appeal should he dismissed with Fiupatrick,c.j. 

costs.
Davies, J. (dissenting)The defence set up by the insurance Dn,lce-J- 

company in this action is, in my judgment, an unrighteous 
one. 1 am glad to he able to find that, so far as 1 am concerned, 
it cannot prevail.

The real questions, and indeed the only material ones, in my 
judgment, are whether the policy of insurance was legally deliv­
ered before there was a change in the nature of the risk, and, if so, 
whether condition 1 of the policy prevented it attaching.

The application for insurance of Mrs. Donovan was taken by 
the provincial manager and forwarded by him to the company.
On March 18, 1912, they had received the application, and wrote 
to their manager as follows:—

Wo have accepted this application, and are issuing policy, but, before 
delivering the same, you will please ascertain from Dr. Prat t that he has * 
sent in his confidential re|>ort, and that it is satisfactory. It is not yet to hand.

You will also reconcile Dr. Pratt’s statement that the applicant is sixty- 
five, whereas the applicant herself gives her age as sixty-four. In a case of 
this kind, in future, in view of the age, it is best that proof of age lie sub­
mitted, with a view of the same, being admitted on the policy.

E. Marshall General Manager.
Now I take it as clearly decided by this Court, in the case of 

North American Life Asstir. Co. v. Flson, 33 Can. SAUL 383, 
that if the letter contained nothing more than the first two 
statements: “we have accepted this application and are issuing

8—31 D.L.R.
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policy,” just as soon as the policy was executed and posted to 
the general agent, the contract of assurance would have been com­
plete. If it was destroyed in the mail or otherwise lost, that 
would not have affected its validity nor could any action of the 
local agent do so. There would then have been a completed 
contract of assurance, the premium having been paid and accepted.

The question, however, in this case is whether the letter did 
not shew a qualified or conditional delivery, and, if so, whether 
the conditions were complied with. 1 think it did, because the 
general agent was informed he was not to deliver the policy until 
he had ascertained, first, that Dr. Pratt had forwarded his con­
fidential report and that it was satisfactory, and had “reconciled 
Dr. Pratt’s statement that the applicant was 65, whereas the 
applicant herself gave her age as 04.”

The policy itself, a 20-vear endowment policy for $1,000 on 
the life of Julia Donovan, was issued by the defendant under its 
seal from the head office in Toronto, payable, in the event of 
the death of the insured, to her daughter, the plaintiff. The man­
ager in St. John received it in due course of mail, and, in his evi­
dence, says “he presumed he called upon Dr. Pratt,” but could 
not remember whether lie saw him, but he would not undertake 
to say that he did not sec him.

He, then, to carry out his instructions, on March 20, called 
on the insured to reconcile Dr. Pratt's statement that 
cant’s age was 65 years with the applicant's statement that it 
was 64.

The trial Judge found as a fact that there had not been any 
wilful misrepresentation as to age, and that at this time, March 
26, when Ferris called, the applicant was in good health. The Jude 
says: “I accept her statement that when Mr. Ferris called 

' that is to say, on March 26- her mother was in good health.”
Mr. Ferris admitted that, in calling the plaintiff’s attention 

to the alleged discrepancy between the age mentioned in the 
ation and that reported by Dr. Pratt, she at once stated 

that her mother would be 65 on her next birthday. The agent 
and inspector of the company, Dr. King, who filled in the a- 
tion, stated in his evidence that Mrs. Donovan had told him her 
age was 64 at that time, consequently she would be 65 on her next 
birthday, and the doctor had put her age for insurance purposes 
at 65, her next birthday.

4

4
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These facts reconciled the apparent discrepancy, and Mr. 
Ferris, the provincial manager, then accepted from the plaintiff 
the $4.15 of additional premium, calculated on the age of 05. 
told her, after receiving it. that he would send hack the policy 
to have the age and the premium corrected, and that, while it 
would Ik? some days before he would receive it hack, “in the mean­
time everything was all right.” In this both the plaintiff and 
Mr. Ferris, the manager, agree.

He did mail it hack to the head office the same day, March 
20, and on April 4 he received a corrected policy in accordance 
with the age discrepancy he had “reconciled.”

At that time, Mr. Ferris says that, became he had learned of 
the then illness of the assured, he did not hand over the policy to 
her. He said he knew that the premium had been paid and that 
the company had been informed of the payment.

Now, with respect to the crucial point of the delivery of the 
policy, what is the proper inference to be drawn from the evidence 
as to whether the company’s provincial agent had ascertained 
“that Dr. Pratt’s confidential report had been sent in and that 
it was satisfactory,” and that he, the agent, had reconciled the 
age discrepancy? Surely, only one inference can be drawn. He 
“presumed,” he says, “that he went to see Dr. Pratt ” before going 
to see the insured. He cannot remember whether he saw him 
or not. It was his duty to see him. and the fact that after he 
“presumed he called upon Dr. Pratt” he went to the insured, 
reconciled the age discrepancy question, recovered the excess 
premium of $4.15 from her required because the assured's next 
birthday would be 65, and, on being asked whether everything was 
all right now, replied that it was—completes the necessary facts 
to enable a proper inference to be drawn from them.

The inference then and the only inference which can be drawn 
from these proved facts is that he had fully complied with the 
instructions as to Dr. Pratt’s confidential report, and had subse­
quently satisfactorily “reconciled” the age discrepancy and then 
received the excess premium, and assured the plaintiff that every­
thing was all right.

It seems to me from that moment the contract of assurance 
was complete, and that the company could have been compelled 
to issue a policy in accordance with it. and that, if the assured
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(lied in the meantime, there was a contract which the plaintiff, 
as beneficiary, could have enforced. The subsequent illness of 
the assured at the time when the rectified policy came bach 
to the provincial agent, namely, April 4, could not operate to 
annul a completed contract. Manual delivery of the second or 
rectified policy was not essential to complete the contract. That 
was complete when the conditions contained in the letter from 
the general manager of March 18 had been complied with or at 
any rate when the new jiolicy was executed ami forwarded uncon­
ditionally from Toronto. The policy was merely the evidence 
of the contract.

It, does not seem to me that the withholding of the manual 
delivery of the rectified " ÿ from the assured by the provincial 
agent on April 4, after he had unconditionally received it, Ixcause 
he heard the assured was then ill, could in any way operate to 
destroy or impair that completed contract.

The Judges in the Court of Appeal for New Brunswick “in­
clined to the view that the first policy did not represent a con­
cluded and completed contract expressive of their true intentions 
between the parties.*'

But, apart from that they held and, as 1 understand their 
reasons, they based their judgment upon the fact that the con 
dition of the policy had not been complied with alike as to it- 
delivery and the surrender of the official receipt. That condition 
reads:—

This |Mj|icy .shall uol lake vITvvl uni il the saute has been delivered, tin 
first premium paid thereon, and the oflieinl receipt surrendered to the com 
panv during the lifetime and continued g*mn 1 health of tin* assured.

I have already given my reasons for holding that there was 
a legal delivery of the policy, if not when the first policy was 
forwarded to the provincial agent and the instructions enclosing 
it complied with, at any rate when the rectified and fully executed 
policy was posted from Toronto on April 1 or 2, directed to the 
provincial agent without any conditions as to its delivery. That 
unconditional forwarding of the policy to the provincial agent 
operated in law as a legal delivery from its posting. The agent 
says distinctly that he did not get any letter of instructions 
from the company with that policy. They simply enclosed the 
policy and the official receipt to him, and, as he heard the assured 
was ill, he returned both to the company, and did not hand them

4
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over to the assured. As to the full premium, that had been ad­
mittedly paid and received, and as to the “surrender of the official 
receipt,” there is not a particle of evidence that 1 can find shewing 
that any such official receipt ever was given to the assured which 
could I>e surrendered. On the contrary, there was merely a receipt 
for the moneys paid given by the provincial agent, and it could 
not be contended and was not contended that such a receipt 
was in any sense an official receipt such as that referred to in 
condition (1), the official receipt there mentioned being, as I 
understand it, substantially an interim insurance issued by the 
head office anti held by the assured until lie receives his formal 
policy, and, when the latter is given him. the receipt is to be 
surrendered.

If no official receipt was given to the assured, and no one says 
it was, and there is no evidence from which it can lie inferred 
it was, then it is plain that its “surrender” could not be required 
by the company before the policy attached and that part of con­
dition (1) would not bo applicable at all. 11 is surely plain and 
clear that the surrender up of the “official receipt” is only neces­
sary in cases where such a receipt has been delivered. In this 
ease there is no pretense that it was delivered.

As authority for this position taken by me, that there was a 
complete delivery of the corrected policy when, with full knowl­
edge of the facts, it was executed by the officials of the head office 
in Toronto and mailed without ' ns to their provincial
agent in St. John, and, secondly, that, when received by that 
official, he had no power to cancel it, and that physical possession 
of the policy by the assured was not necessary to complete the 
contract, 1 rely not only upon the case already cited from this 
Court, but also upon the well-known case decided by the House 
of Lords, after having the opinions of the Judges summoned 
before them, of Xenos v. Wickham, L.R. 2 ILL. 290.

The facts of that case, of course, arc different from this, 
but the principles there laid down, it seems to me, govern this case.

That case was decided in 1807. Then, again, in 1890, the 
ease of Roberts v. Security Co., [1897] 1 Q.B. Ill, was decided 
by the Court of Appeal, affirming the decision of the Divisional 
( ’ourt.

It determined two points: (1) that when there was no evidence
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of n conditional delivery and when the policy was executed by 
the directors of the company, the insurance became effective 
and constituted a completed contract of insurance; (2) that by 
the recital therein the defendants had waived the condition for 
prepayment of the premium, and, therefore, the policy had attach­
ed. On the first point, the language of Lord Esher is in full 
accord with the decision of the House of Lords in Xenos v. Wick­
ham, and admits of no doubt as to the1 law.

The trial Judge suggests that this decision of Roberta v. Security 
Co., 118971 1 Q.B. Ill, had been questioned by the Privy 
Council in the appeal of Equitable Fire Office v. ('king Wo Hing, 
(1907| A.C. 96, but a reference to the latter case shews clearly 
that the observation of Lord Davey, in delivering the opinion of 
the Judicial Committee, was confined solely to the second point 
decided in Roberts v. Security Co., [1897J 1 Q.B. Ill, as to the 
recital in the policy operating as a waiver, and had nothing to do 
with the first point decided that the execution of the policy by the 
directors constituted a complete contract, although the assured 
had not received physical delivery of the policy.

Then there was the case of Canning v. Farquhar, 16 Q.B.D. 
727, where the Court of Appeal decided that, the nature of the 
risk having been altered at the time of the tender of the premium, 
there was no contract binding the company to issue a policy.

But in the case before us there is no pretense for saying that, 
when the premium was paid in full and accepted by the provincial 
agent, who then wrote to the company, and when the company, 
acting upon their agent’s letter, executed the new or later policy, 
the nature of the risk had been altered. The learned trial Judge, 
on this crucial point, as 1 hitve already pointed out, found the 
fact in plaintiff’s favour.

Lord Esher, in that, case of Canning v. Farquhar, supra, 
says at p. 731 : “When does the contract of insurance commence? 
It commences at the time when the premium is offered.”

If at that time the offer of a premium is accepted and there 
has been no change in the nature of the risk, the negotiations 
for a contract have matured and the contract is complete. That 
I take to be the substance of the decision in Canning v. Farquhar.

The text writers on the subject of insurance are, 1 think, 
quite in accord with what 1 have written as to the above several 
decisions which are binding upon us.
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The grounds of my judgment for allowing this appeal are 
that there was no wilful misstatement of fact in the application 
for insurance by the deceased; that the first policy sent to tin- 
assured by the company had been sent for delivery conditionally; 
that the two conditions, the seeing to the confidential report 
of Dr. Pratt and the “reconcilement ” of the discrepancy between 
the ages of the assured as stated by her and that stated by Dr. 
Pratt, had been effected; that at the time the assured “was in 
good health,” and the trial Judge so found the facts; that the 
company had been informed by its agent of the true facts and of 
the payment to its agent of the full premium based upon the age 
of 65, and had then (April 2. 1912). with full knowledge of all 
material facts, executed the second or corrected policy and mailed 
it to the agent without any conditions attached; that the contract 
of insurance was, if not before, then at least fully completed, and 
that there was no power on the part of the agent, on his receipt 
of the policy without conditions and simply on his then hearing 
of a change in the health of the assured, to withhold the policy 
or to attempt to cancel a completed contract.

I am, therefore, of opinion that the appeal should be allowed 
and judgment entered for the plaintiff for the amount of the policy 
executed by the company and mailed from Toronto to its provin­
cial agent in St. John on April 2, 1912, $1,000, with interest from 
the due date of that policy, and costs in all the Courts.

Idington, .1.: -The findings of fact by the trial Judge and 
maintained by the ( 'ourt of Appeal have reduced anything involved 
in this appeal to the bare question of law relative to the delivery 
of the policy in question. The delivery of the first policy can 
certainly not be maintained as complete in face of the terms of 
the letter of March IS, 1912, by the general . meager to the 
provincial manager. If the conditions set forth in that communi­
cation had been complied with, then it would be fairly arguable 
that the company had intended to deliver the policy. If, for ex­
ample, the provincial manager had been able to reconcile Dr. 
Pratt’s statement that the applicant was 65 with the fact that the 
applicant had given her age as 64, there would have been much in 
favour of the appellant’s contention. Inasmuch as it was im­
possible to reconcile these statements, it would seem to have 
been his obvious duty to return the policy as he did. There is,
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however, a statement in the application which must he taken 
to lie the basis of the concensus of mind between the parties and 
to govern the question involved herein relative to the delivery. 
The application reads thus:—

That any policy which may he issued under the application shall not 
be in force until the same he delivered and until the actual payment to and 
acceptance of the premium by said company, or its authorized agent, in 
accordance with the company’s rules, during my lifetime and continued good 
health, and said premium shall then he considered to have been paid and 
the insurance to have been begun at the due date named in the policy.

In pursuance thereof it is competent for the company to 
define the mode of delivery by which it is to be bound.

The first condition of the policy provides:—
This policy shall not take effect until the same has been delivered, the 

first premium thereon paid and the official receipt surrendered to the com­
pany during the lifetime and continued good health of the assured.

It seems to me impossible within the language of that condition 
to hold that it had been the intention of the company to deliver, 
or be held as having delivered, any policy unless and until the 
condition had been complied with.

As the policy and official receipt for the premium were not 
dealt with within the terms of the said condition, the company 
cannot, I think, he held bound.

To hold otherwise would seem to conflict with the supreme 
rule, relative to the common purpose or intention of the parties 
thereto, which must govern this and every other contract.

The Courts in both the cases of Roberts v. Security Co., [1897] 
1 Q.B. Ill, and the North American Life Ins. Co. v. Elson, 33 
Can. S.C.R. 383, so much relied upon by appellant, observed, or 
intended to observe, that rule, and only decided that, after fully 
assenting to an insurance contract, the insurer could not recede.

This company, now respondent herein, would seem to have 
taken special pains to avoid any misunderstanding by Courts of 
its intention, though it may thereby have misled others.

I think the appeal should be dismissed with costs.
Anglin, J.: - There was no delivery of the first policy of insur­

ance—tliat sued upon. By a condition of the application, 
delivery of the policy was made a pre-requisite of the creation 
of contractual liability. The present case is in several particulars 
distinguishable from North American Life Ins. Co. v. Elson, 33 
Can. S.C.R. 383, relied on by the appellant, notably in that
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in the case now at bar the policy was sent to the company’s agent 
not for unconditional delivery, as in the EUton case, 33 Can. 
S.C.R. 383, but to be delivered only upon conditions stated in 
the letter from the company to their agent referring to it. Instead 
of delivery being made when the agent called at the applicant’s 
residence on March 26, he became satisfied that there had been a 
misstatement of the age of the applicant—one of the matters 
subject to which the policy had been forwarded mentioned in 
the company’s letter. He appears to have explained to the appli­
cant's daughter (the plaintiff in this action), with whom he dealt 
on her mother’s behalf, the effect which the difference between 
the age stated in the policy and the actual age of the applicant 
would have upon the amount that would be payable under the 
policy, and also to have informed her that for a slight additional 
premium a policy could be obtained which would entitle the 
beneficiaries to the full amount of the insurance. Thereupon it 
was determined that such a policy should be taken rather than the 
policy which the company had sent to the agent, and the policy 
so sent was accordingly returned by the agent to the company at 
Toronto with the additional amount of premium which he had 
obtained from the applicant’s daughter. A second policy of 
insurance was thereupon prepared and forwarded to the agent, 
but it was not delivered by him because he learned that the insured 
was ill. The evidence clearly establishes that when the agent 
visited the house of tin- insured on March 26 for the pur]Mise of 
discussing the difficulty arising out of the misstatement of age 
in the application for the first policy, the applicant had already 
become ill. She never recovered and died on April 7. Her daugh­
ter deposes that she had been continuously ill for about 3 or 4 
weeks before her death, and there is no contradiction of this 
evidence. In face of it, the finding of the trial Judge that the 
plaintiff’s mother was in good health on March 26 is somewhat 
difficult to understand. The application made continued good 
health of the insured at the time of payment and acceptance 
<>f the premium a condition of the policy coming into force. The 
conclusion, therefore, seems inevitable and the risk never attached, 
mid that the judgment dismissing the plaintiff's action is correct 
and must be affirmed.

Brodeur, J.:—The question is whether the plaintiff, in those
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circumstances, as a beneficiary under the policy of insurance, 
would In* entitled to recover.

In the policy it was provided that, in order that a | nil icy 
should be binding, it should be delivered. It is contended by 
the respondent that there was no delivery in the present ease, 
and that, consequently, the contract was not binding.

It was decided in the case of North American Life Annum nee 
Co. v. Flsan. 33 Can. 8.C.R. 383, that an insurance policy having 
liecn sent from Toronto on September 27, to the company’s agent 
at Winnipeg and forwarded by him on October 1 to the insured, 
that the contract of insurance was complete; that the policy 
and receipt were delivered when the papers were mailed at Toronto 
on September 27.

It was contended in this case that the policy was binding, and, 
relying on that judgment in the case of Flson, that the policy 
was duly delivered when it was mailed from Toronto. But the 
instructions given by the company to their provincial manager in 
New Brunswick not to deliver the policy until lit1 would have 
reconciled the different ages given by the agent and by the doctor 
may and must affect the case and lead me to distinguish this case 
from the Flson case, supra.

But when the facts had been ascertained by the provincial 
manager of the respondent and when he goes to the insured with 
the policy and when the facts and circumstances reported above 
have taken place, can it l>e said that there was delivery?
1 am inclined to answer that question in the affirmative.

Constructive delivery has taken place. It is true that the 
policy had lx*en given back to the manager to have another on< 
issued for a larger amount, but there was, according to my opinion, 
a binding contract, which bound the re* company for
at least *800. The representations with regard to the ag* 
of the insured are not sufficient to invalidate the contract, l>eeausc 
it was formally stated tliat if some errors happen with regard 
to the age, the amount of the policy or the premiums varies!.

I have come to the conclusion that there was a binding con­
tract for *800, and that the judgment of the Courts below dis­
missing appellant’s action should be reversed.

The appeal should be allowed, with costs of this Court ami 
of the Courts l>elow. Appeal dismissed.
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Re PARKIN ELEVATOR CO., Ltd.: Dunsmoor's Claim.
Ontario Supreme Court, Ap/wllate Division, Meredith, C.d.C.I'.. Ifiddell.

Lennox and Moslem, JJ. May 26, 1016.
(’OKI'OKATION.S ANI> COMPANIES ( § NT 1 2 ’Mû) Wl\l>I.\t;-l P Ad “SALARY 

or CLERK OR OTHER PERSON'- COMMISSIONS 
A sales agent employed on a eomniission basis is not a •‘clerk or other 

l»ereon” entitled, in renpovt of commissions, to rank as a preferred 
creditor for arrears of “sulnrv or wages" within the meaning of sec. 70 
of the Winding-up Act. R.8.C. 101 Mi. eh I II

[Miqwlori v. Yitandn Co. ((jut*.). 10 D.I..R. 311». followed; He Western 
Coal Co. (Alta. 12 1X1..R. 401. «listinguished. See also IIires \ loifurial 
('an. Trust Co. (Sask. . 29 D.I..R. 271; l(< Shirley (Sask. i. 29 IXI..R. 273.|

Apieal from the judgment of Falcon!nidge, C.J.K.B., revers­
ing nn order made by the Local Master under the Winding-up 
Act, R.S.G. 1900, eh. 144. Reversed.

Falconbridgb, CJ.K.H.:—lie Morlocl: ami Clint Limited 
(1911), 23 Ü.L.R. 105, is aceepted as the authority in this class 
of ease. I do not find in it, nor in any of the English and 
Canadian cases cited, nor in the statute (R.S.C. 1900, eh. 
144, sec. 70), the implication that the “clerk or other person in 
the employment” of the company must be entirely and solely in 
the company’s employment to be entitled to be collocated in the 
dividend sheet by special privilege over other creditors.

1 think, therefore, that the appeal must he allowed.
He G. II. Morison and Co. Limited (1912), 100 L.T.lt. 731, and 

He Western Coal Co. Limited (1913), 12 D.L.lt. 401, support this 
view.

The cases from the United States Courts to which 1 have been 
referred are on the construction of special words in special statutes. 

The appellant will have his costs here and below.
M. A Secord, K.C., for appellant.
H. Kerioin, for the respondent Dunsmoor.

• Meredith, C.J.C.P.:—The ret was i by thv
Parkin Elevator Company Limited as their sole agent for the 
sale of their goods in the Province of Alberta, and was to be paid, 
by the company, a commission of ten per cent, on all sales closed 
by him. The agreement between them is in writing, and pro­
vides, among other things, that the commission shall be paid 
as follows: “Acceptance by us of draft for 5 per cent, and 
the balance of the commission to be at 30 days;” that “in the 
event of any of the goods sold by” the respondent “being 
sold to customers who either refuse to or cannot pay their 
accounts, or going into liquidation, or for any cause the

123

ONT.

s. c.

Statement.

Falctinhrulgi-, 
C’.J.K B.

Meredith.
CJ.C.P.82 6646



124 Dominion Law Rbvorts. [31 D.L.R.

ONTl account is not paid to”
8. C.

’ the company, the respondent should lose 
his commission on the sale; that “in the event of any cuts in 

Uk Parkin price, to enable” the respondent “to close orders, ” the respondent
Elevator should “allow half” his “commission to go against the cut price Co. Limited; ;

Dunhmoor’h in the event of its being so much lower that it warrants half the
amount of the commission;” and that the contract was accepted 
and agreed to by the company “on the condition that our busi­
ness will be properly looked after and that all prospective work 
will be followed up.” Further than that, and a provision that 
the respondent should “not handle any products of any kind that 
will in any way enter into competition with our products herein 
specified,” there was nothing imposed upon the respondent as 
to the time or manner in which lie should act as such agent.

The company being in liquidation under the provisions of the 
Winding-up Act, R.S.C. 190b, eh. 144, the respondent brought in 
a claim for a balance of $1,029 alleged by him to be owing to him 
by the company in respect of commissions earned by him under 
that agreement, and sought, under the provisions of sec. 70 of the 
Winding-up Act, “to be collocated,” in respect of it, “in the divid­
end sheet by special privilege over other creditors, ” for tin* amount 
of it.

The lA>cal Master allowed the claim, but refused to give the 
respondent any priority over other creditors in respect of it. 
holding that the respondent had not brought himself within the 
provisions of see. 70 in respect of tliis claim, though he had in 
respect of another claim not coming under the terms of the written 
agreement between the parties, nor having any bearing upon the 
question involved in this appeal.

Upon an appeal to a Judge of the High Court Division against 
the disallowance, by the local officer, of the claim for the special 
privilege, it was held that sec. 70 of the Act does apply to the ease, 
and it was ordered that the claim, as allowed by the local officer, 
be collocated in the dividend sheet by special privilege over 
other creditors under that section: and this appeal is brought 
by the liquidator of the company, by leave as provided for in the 
Act, against that order, with the object of having the ruling of 
the local officer restored.

These three facts must be established before any one claiming 
it can have this privilege given to him: the claim must be one of a
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clerk or other person in, or having been in, the employ incut of 
the company, in or about its business or trade; for “arrears of 
salary or wages due and unpaid” at the time of the making of the 
winding-up order; and must not exceed “the arrears which have 
accrued . . . during the three months next previous to the 
date of such order. ”

One may agree with the learned Judge, whose order is appealed 
against, and yet be far from able to support that order. One might 
go further and expressly declare that a person in the position of 
the respondent, under the terms of the agreement 1 have men­
tioned, might very well be a clerk or other person in the employ­
ment of the company in or about its trade or business; and yet 
be far from declaring that as such he is entitled to the special 
privilege over other creditors provided for in sec. 70: for it is only 
in respect of arrears of “salary or wages” due to such a person 
that the privilege extends. The learned Judge in his reasons for 
overruling the local officer does not mention this view of the case.

It is well in such cases as this to have regard to the nature and 
the purpose of the privilege, which is against the wide general 
purpose of the enactment in question as well as other enactments 
and bankruptcy and insolvency laws generally, their general pur­
pose being equality among creditors. Salaries and wages are 
generally needed for, and generally expended in, the support 
and maintenance of the persons earning them, their wives and 
families and others dependent upon them, and so may Well be 
given priority, for a short period, over debts due to other creditors 
in the ordinary course of trade or business and generally more 
nearly related to the profit and loss account of the creditor than 
his sustenance or that of those dependent upon him: see Uordon 
v. Jennings (1882), 9 Q.B.D. 45.

It has been said in some of the Courts in some of the United 
States of America, that such a preference is one in derogation of 
common law, and so statutes conferring it must be strictly con­
strued. But the Courts of this Dominion and of this Province 
are under the statutory mandate to deem every enactment re­
medial and to give to it such liberal construction as will best 
ensure the attainment of its object according to its true “mean­
ing and spirit.” So treating the enactment in question, the per­
son seeking its benefit must bring his case fairly within its nro- 
vision: the onus is uj>on him.
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Looking at the question broadly, one is aided by other enact-
s-c- mente, provincial ns well as federal, providing for like and other

Hu Parkin protection of the e;amers of wages or salaries; for instancies: the
CaNjiimc!) Wages Liability Act, U.S.C. 1906, ch. 98; the Companies Act,
Dunsmoor’h K.S.C. 1906, ch. 79, sec. 166; the Wages Act, R.S.O. 1914, ch.

Claim. 143; the Ontario Insurance Act, R.S.O. 1914, ch. 183, sec. 231:
Meredith, and the Ontario Companies Act, R.S.O. 1914, ch. 178, sec. 174. C.J.C.P.

So too the cases interpreting enactments such as that in ques­
tion, especially interpretations of the; Imperial bankruptcy enact­
ment, from which, perhaps through the Insolvent Act which was 
at one time in force in Canada, the enactment in question seems 
to be a lineal descendant. We ought to give effect to that which 
has been pretty generally considered the meaning of such enact­
ments in respect to such a preference as sec. 70 of the Act in ques­
tion confers.

In the year 1901, in the case of In re Earle's Shipbuilding and 
Engineering Co., [1901] W.N. 78, it was held by Joyce, J., that a 
commission on the tonnage' of ships turned out from a ship­
building yard, allowed to workmen in addition to “a fixed salary, ” 
came within the meaning of the words “wages or salary” in the 
provisions of the Imperial bankruptcy laws relating to prefer­
ential payments in bankruptcy.

In the year 1904, in the case of The Elmville (No. 2), [1904] P. 
422, it was held that a bonus to a master of a vessel in certain 
events,In addition to his wages, was covered by the word “wages” 
contained in the Merchant Shipping Act, 1894.

In the year 1900, in the case of Re Klein, [1900] W.N. 148, it 
was held by Bigham, .1., that a commission allowed to a “com­
mercial traveller” on “all business done by him for the debtor,” 
in addition to a fixed \\ ekly sum, was part of his “salary, ” under 
the same provisions of the same bankruptcy law as those under 
which the Earle case was decided.

A like ruling was made, in the year 1911, in the High Court of 
Justice* of this Province, in the case of Re Morlock and Cline 
Limited, uneler the provisions of the enactment in ejuestion in 
this appeal; the only elifference between the facts of that case 
and the case of lie Klein was, that the amount allowed in the 
Morlock case was of the* man’s travelling expenses, and in the 
other e*aso the* commission, in aeidition to the fixeel wage's; it
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being said in the Morlock cast1 that, in its circumstances, “his 
expenses are as much a part of his wages as the fixed sum:" Re 
Morlock and Cline Limited, 23 O.L.U. 105. 169.

And a step in advance of all these cases was taken in the 
High Court Division here, by a single Judge, in the year 1911, in 
the case of Re Ilartwick Fur Co. Limited, 17 D.L.R. 853; it being 
there held that a “commercial traveller," who was paid only by 
way of a commission upon the amount of the sales made by him, 
in that capacity, for the company, was as to such remuneration 
within the benefit conferred upon persons in the employment of 
the company in respect of salary or wages due to them by the 
company, under the enactment in question.

If we should go on thus, step by step in advance, without ever 
looking back at the enactment, we might very easily get in time 
even far beyond such a case as this—for instance, the case of a 
solicitor and his fees, or a physician or surgeon and his. Looking 
back at thi1 enactment, I cannot but think that the cases have 
already gone to the furthest extent the elasticity of the words of 
the enactment in question will permit, whether they have or have 
not been overstretched in any case. It seems to me quite con­
trary to any reasonable meaning that can be attributed to the 
words “salary or wages” which a clerk or other person has earned 
from the company, to include that proportion of the price of the 
goods sold which the respondent was to have for the sales made 
by him; though, having regard to that which the respondent was 
hound to do under his agreement, he might well be a person in 
the employment of the company entitled to the special privilege in 
question, if there were not the other restricting words in the 
enactment in question: see Hamberger v. Marcus (1893), 157 
Penn. St. 133; Brierre d* Sons v. Creditors (1891), 43 La. Ann. 
lb 123; Henderson v. Koenig (1902), 168 Mo. 356; and Castle v. 
Lawlor (1879), 47 Conn. 340.

It has not been argued before us, nor does it seem to have been 
before the Chief Justice whose order is now appealed against, 
or before the Master, that the respondent has no claim because 
of the provision, contained in his agreement, that he should 
lose his commission on his sales if “for any cause the account is 
not paid to us; ” or because it is barred by the three months’ limita­
tion contained in the enactment in question. I mention the
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fact so that there may never be any misunderstanding respect­
ing it.

Because the respondent’s claim, now in question, never 
was, in my opinion, within the provisions of sec. 70 of the Wind­
ing-up Act, I would allow this appeal and restore the ruling of the 
Local Master.

Masten, J.:—The liquidator appeals from the judgment of 
Falconbridge, C.J.K.B., elated the 20th March, 1010, allowing 
Dugald A. Dunsmoor to be collocated on the dividend sheet by 
special privilege over other creditors, pursuant to sec. 70 of the 
Dominion Winding-up Act, for the sum of $2,055.55.

The claimant Dunsmoor acted as sole agent for Alberta on 
behalf of this company. The agreement between him and tin- 
company is as follows:—

“We agree from March 15th, 1909, to enter into an agree­
ment with you, to be sole agent for our products, viz., elevators 
and sundries connected with them, to be used either in the repair 
or installation of elevators of any type or style that we manu­
facture, also on fans, blowers, heating systems and other pro­
ducts of this line.

“We agree to pay you a commission of ten per cent, on all 
sales closed by yourself, or on all orders sent in from your terri­
tory, whether closed by you or by any other party.

“We agree to pay the commission as follows: acceptance by 
us of draft for five per cent, and the balance of the commission 
to be at 30 days.

“We also agree that the territory shall be the Province of 
Alberta.

“You on your part to agree that we shall collect our own 
accounts, and, in the event of any cuts in price, to enable you to 
close orders, that you agree to allow half your commission to go 
against the cut price in the event of its being so much lower that 
it warrants half the amount of the commission.

“ It is further agreed that you will not handle any products of 
any kind that will in any way enter into competition with our 
products herein specified.

“The duration of this agreement is for one year, and, in tin- 
event of either party desiring to cancel this agreement, it shall 
be necessary to give three months’ notice.
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“In the event of any of the goods sold by you being sold to 
customers who either refuse to or cannot pay their accounts, or 
going into liquidation, or for any cause the account is not paid to 
us, you to lose your commission on sale.

“It is also agreed that this contract is accepted and agreed to 
by us on the condition that our business will be properly looked 
after and that all prospective work will be followed up.”

Section 70 of the Winding-up Act, pursuant to which this 
claim is made, reads as follows: “70. Clerks or other persons in, 
or having been in the employment of the company, in or about 
its business or trade, shall be collocated in the dividend sheet by 
special privilege over other creditors, for any arrears of salary 
or wages due and unpaid to them at the time of the making of the 
winding-up order, not exceeding the arrears which have accrued to 
them during the three months next previous to the date of such 
order."

The records of the Court shew that the order for the winding- 
up of this company was made on the 29th March, 1910, and it 
appears from the affidavits fded that there accrued to the claimant 
during the three months next previous to the winding-up order 
two sums, one of S90 and the other of SI,020, so, if the claimant is 
entitled to a preference for any sum, it is for SI,110 and no more.

But it is contended by the liquidator that the claimant does 
not come at all within the purview of sec. 70.

1 seems to me that the crucial point for determination is, 
whetl er the claimant was (1) a person so in the employment of 
the company as to become entitled to salary or wages (2) or was 
an independent contractor for the performance of specific services. 
The conclusion in this and similar cases must turn upon the 
particular facts of each individual case; and this circumstance has 
led to diversity in the decisions, different minds naturally taking 
different views of the same facts. Under these circumstances, 
other cases, and particularly cases decided upon different statutes, 
do not lay down any binding rule of gene ral application.

Nevertheless, it seems to me that some principles helpful 
to the determination of the question here in controversy can be 
deduced from a consideration of the cases.

To come within the benefit of sec. 70, the contract must be a 
contract for service, not a contract for services. It is not to every
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employment that the Act applies. It is confined to employ­
ments of which it can be predicated that the person employed re­
ceives salary or wages.

Whatever else they may connote, I think that the words “sal­
ary or wages’’ import a contract for service as distinguished from 
a contract for services.

A book-keeper employed by the year makes a contract for 
service. A surgeon employed to perform an operation makes a 
contract for services. The one is paid a salary, the other a fee.

The former is employed to obey his master’s orders and 
submit throughout to his supervision and direction. The latter 
is employed to exercise his skill and achieve an indicated result 
in such a manner as is most likely in his judgment to ensure suc­
cess.

Three cases in our own Courts afford illustrations of the appli­
cation of this principle. The first is lie Ontario Forge and Holt 
Co., 27 O.ll. 230. It is a decision by the late Mr. Justice Robert­
son respecting the claim of an auditor to be collocated as a pre­
ferential creditor. The claim was disallowed. After referring 
to the duties and jiosition of an auditor for the purpose of indi­
cating that he does not perform his work subject to the im­
mediate control and direction of the directors, the learned Judge 
proceeds as follows (p. 234): “Now there is a very plain dis­
tinction between becoming the servant of an individual, and con­
tracting to do certain specific work. The same person may con­
tract to do work for many others, and cannot, with any pro­
priety, be said to have contracted to serve each of them: per 
Bayley, J., in Hardy v. Rylt (1820), 0 B. A C. 008, at p. 011.” 
And, at p. 233, the learned Judge said: “In my judgment, he 
does not belong to such class of persons any more than a solicitor 
would who had been asked to investigate and advise on any con­
tract, or transaction, in which the company had been interested.” 
The claim to a preference was disallowed.

In the next case, lie American Tire Co. (1903), 2 O.W.R. 29, 
the claimant was a mechanical expert and inspector to the 
department of the company having charge of the sale of the 
“New Departure Coaster Brake.” A Divisional Court com­
posed of Falconbridge, C.J.K.B., and Britton, J., held that, in 
the circumstances of that case, the claimant was not entitled
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to any preference under the statute, referring to and following 
Re Ontario Forge and Bolt Co., above mentioned. The reasons 
for decision are not given at length in the only report available, 
and I have not been able to secure the original reasons of the 
Judges.

The next case in order is Miquelon v. Vilandre Co. (1913), a 
Quebec case, reported in 10 D.L.lt. 310. In it Globensky, J., 
held that an accountant temporarily engaged by the day to make 
an audit of a company's books, and who is not subject to any 
direction or control in so doing, has no preferential claim under 
sec. 70 for his remuneration, on the winding-up of the company. 
In his view, the section is to be rcstrictively interpreted. He 
says that the object of the law seems to have been to protect 
persons whose sole or at least whose chief employment is with 
one employer and whose principal means of support are derived 
therefrom—thus emphasising the ideas of service and of personal 
control by the paymaster.

A second principle is that an employee entitled to wages or 
salary is prima facie (unless there is other express provision in 
the contract) subject to the command of the employer as to the 
manner in which he shall do his work, while an independent con­
tractor chooses the mode in which the work is done and the per­
sons who do it; also, provided control is retained by the employer, 
the fact that t he employee is hired and paid by the piece or by the 
job, or using his own implements, makes no difference. I refer as 
illustrations to Sadler v. Henlock (1855), 4 K. &. B. 570; Simmons 
v. Heath Laundry Co., [1910] 1 K.B. 543, at p. 552; and Re Western 
Coal Co. Limited, 12 D.L.R. 401.

This last case is a decision by Beck, J., in the Supreme Court 
of Alberta. A. was employed to haul coal with his own team and 
waggon to individual customers of the company. No specific 
amount of coal was specified, and he could stop work or be dis­
charged at any time. In other words, he hauled by the load. 
He was subject to direct orders of the company as to plaça» and 
time and quantity of delivery. In giving judgment, Beck, J., 
says: “The extent of the right of control seems to be the important 
question in distinguishing between the position of a servant and 
that of an independent contractor, rather than the question 
whether, in addition to the personal services of the servant, he
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employs property of his own to aid him in his services.” Tin 
creditor was held entitled to a preference.

I am unable to see that the present case is touched by tin- 
decisions in Re Morlock and Cline Limited, 23 O.L.R. 165, and 
Re IJartu'ick Fur Co. Limited, 17 D.L.R. 853, 6 O.W.N. 363.

It is true that each of these cases related to the claim of a 
person employed by the insolvent company to sell its goods; tin- 
essential matter is not, however, the work to be performed, but 
the nature and terms of the contract of employment.

It has been held in In re Newspaper Proprietary Syndicate 
Limited, [1900] 2 Ch. 349, in Re Ritchie-IIearn Co. Limited, 6 
O.W.R. 474, followed in Re S. E. Walker Co. Limited (1913), 
12 D.L.R. 769, that a managing-director was not entitled to tin- 
benefit of the section, because a managing-director belongs to tin- 
master, not to the servant, class. If it were relevant to the 
decision of this case, I should, while agreeing with the decisions 
under the English Act, express my doubts of the corresponding 
decisions under the Canadian Act, because the latter Act seems 
to me to extend its benefits to any employee of the company, 
superior or inferior, who is entitled to wages or salary.

In the Morlock and Cline case the sole inquiry was as to 
whether, assuming the Ritchie-IIearn case to be law, a commercial 
traveller or “bagman” was or was not “a thing of higher char­
acter than a clerk.” One may perhaps suspect, from the 
elaborately solemn reasoning on this delicate question of “finer 
clay,” that it is more than half judicial sarcasm ; but, be that as 
it may, the case lays down, I think, nothing that assists us in the 
present inquiry ; and the Ilartwick case is wholly concerned with 
the question whether the receipt of remuneration by way of com­
mission excludes the claimant from the benefit of sec. 70. I 
think that the receipt of commission in lieu of salary or wager 
looks in the direction of an independent contract rather than an 
employment entitling the claimant to the benefit of the section, 
but in any case it is only a minor circumstance and may well be 
overborne by others looking in the opposite direction.

Applying these principles to the facts of the present case, I 
note that the claimant is made sole agent for products of the com­
pany throughout all Alberta; that there is no stipulation in re­
gard to the manner in which the claimant shall perform his con-
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tract and his duties thereunder, except that the “business will 
be properly looked after and that all prospective work will be 
followed up.”

The company retains no power of direct control over or inter­
ference with the claimant. The claimant's time is his own ; 
and it is plain that contemixuaneously he may be engaged in 
other business; for the contract provides that he “shall not handle 
any products of any kind that will in any way enter into competi­
tion with our products herein specified."

There is nothing to prevent him from incorporating a com­
pany, employing sub-agents, or conducting the business by means 
of any suitable organisation established by him, and he is to 
receive commission not onl> on goods sold through himself, but 
“on all orders sent in from your territory, whether closed by you 
or by any other party."

Having regard to these considerations, I think the claimant is 
an independent contractor and not an employee entitled to the 
benefit of the statute.

The order now in appeal should be set aside, and that of the 
Master restored.

Riddell and Lennox, J.L, agreed in the result.
---------- Appeal allowed.

LYONS v. NICOLA VALLEY PINE LUMBER CO.
Hritish Columbia Courl of Appeal, Macdonald, C.J.A., anil Martin, Oalliher 

and McPhillips, JJ.A. October 3, 191(1.

Master anu servant (§ II A 4—70)—Sawing operations- Defective
SYSTEM—CnNCLVSIVENESK OK VERDICT.

Where a jury, after having viewed a mill and its <>|>eratii>n8, lias found 
that injuries sustained by a sawyer in course of operatioris were occa­
sioned by a defective system, and awarded damages therefor, their ver­
dict should not be interfered with on ap|ieal.

(Judgment of Martin, J., in Yukon (laid Co. v. Doyle Concessions. 
27 D.L.R. 072; McPhee v. Esquimalt l{. Co., Hi D.L.lt. 7.r»0, referred 
to. See also Lüja v. (iranhy Consolidated Mining (R.C.), ill D.L.R. post.]

Appeal by the defendant from the judgment of Hunter, C.J., 
upon a trial had with a jury, being an action of negligence and for 
personal injuries received by the plaintiff (respondent) when 
acting in the capacity of sawyer in tin* saw mill of the defendant 
(appellant). The verdict of the jury was a general one, no 
questions were submitted, and the finding of the jury was that 
the plaintiff was entitled to damages under the Employers’ 
Liability Act (R.S.B.C. 1911, eh. 74), and assessed the same at 
*3.375.
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./. A. Harvey, K.C., for appellant.
A. 11. MacNeiU, K.C., for respondent.
Macdonald, (’.J.A.:- The plaintiff respondent was injured 

while employed as a sawyer at defendant's mill. He admitted 
in his evidence that his whole complaint was that the railing or 
guard, designed to protect the sawyer from such an accident as 
happened to him, was not of sufficient strength or stability for 
the purpose for which it was erected.

The action was tried by a Judge with a jury, and a view of u 
mill—not the one in which the accident occurred—was taken. 
No point was made in argument that this view was improjwrb 
taken, and 1 may therefore assume that the jury may have re­
ceived some assistance from the view. The evidence is conflicting, 
and if that of the plaintiff and his witnesses were believed by tin 
jury the verdict cannot, in my opinion, be interfered with.

The jury may have taken the view that the log came in 
forcible contact with the guard and broke it, thereby throwing 
the plaintiff upon the levers and putting in motion the machinery, 
without his own volition, and if this view be correct, and I think 
there is evidence to support it, the fact that the log was forced 
still further against * y the action of the machinery, thus in 
the end bringing about his injuries, does not, in my opinion, 
free the defendant from liability in this action.

In this view of the case it was the weakness of the guard 
which was responsible for the setting in motion the forces which 
brought about the plaintiff’s injury. 1 would dismiss the appeal.

Martin, J.A.:—There was, in my opinion, .donee to go <<■ 
the jury upon which their verdict may reasonably have been 
founded, and there it should not be interfered with.

This is a case wherein the jury had the benefit of a visit ti­
the mill and a demonstration of its operation, and I note the trial 
Judge in his charge to the jury says:—“For my part and without 
that model and visit I would have had very little knowledge of 
what they were talking about.”

It seems to me that in such case much weight should be 
attached to the view had by the Judge and jury and I refer to 
my recent observations upon this subject in Yukon Cold Co. v. Boi/h' 
Concessions, 27 D.L.R. 072, adding to the list of authorities there 
considered, Marshall v. Calcs (1903), 10 B.C.R. 153, as an illu

5
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tration of a case wherein 1 was of opinion that a view would not _ ;
lx- beneficial. And in support of my statement in the latter case, C. A.
that “a view is undoubtedly evidence of a certain kind" I cite Lyons 
the old and high authority of Hush ell's case (1670), Vaughan. x««»i a 
135, 142, 147 (124 K.R. 1000 at 1012), which is a mine of legal Vaij.ey 
lore on the duties of jurors, wherein Vaughan. ( \J., in giving the lvIuikii 
judgment of 10 out of tin* 11 Judges of the Common Pleas, sots Co. 
forth in enumerating the various heads of “evidence which tin* Martin,j.a. 

jury have of the fact,” this fourth one:
In many coses the jury ore to have view necessarily, in many, by eon- 

bent, for their better information; to this evidence likewise the Judge is a 
stranger.

It follows that the appeal should be dismissed with costs.
Galliher, J.A. (dissenting): The unfortunate plaintiff was cniiiher,j.a. 

seriously injured and there is no question as to the amount of 
tin; verdict.

The plaintiff was engaged as a sawyer in the defendants’ mill, 
and according to his story at the time of the accident, he had just 
finished sawing a log which was on the carriage when another log 
came down to be placed on the carriage. Instead of coming 
down straight it came at an angle and, it is alleged, jumped the 
loaders, one end resting on the carriage and the other breaking 
through a railing which was put up to prevent the end of the log 
in just such circumstances from coming over against the levers 
which were being operated by the sawyer.

The plaint ill' says the end of the log which broke through 
the railing caused the broken railing to fall against his hand 
knocking it off the lever he was holding, and throwing him over 
against the levers which operated the carriage, thus setting it in 
motion, with the result that he was pinned in by the log and 
suffered the injuries complained of.

His only complaint as to negligence on the part of the com­
pany is that this railing was not strong enough. If the railing 
was not strong enough, and that was the cause of the injury, the 
judgment should stand.

As to the strength of the* railing and the manner in which it 
was fastened, there is conflicting evidence, and the jury would 
be entitled to come to the conclusion they did upon the evidence, 
if they were justified in coming to the conclusion they must have 
as to how the accident occurred. This, in my mind, is the serious 
point in the whole case.
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On the one hand, we have the evidence of the plaintiff as 
to how the accident occurred in the manner 1 have just described, 
and,on the other hand, we have the evidence of three employees 
of the mill, eye-witnesses of the accident, and within a few feet 
of the plaintiff at the time.

Counsel for the plaintiff sought to throw discredit on the 
testimony of these witnesses because they were employees, and 
had dealings with the company.

That, to my mind, is a poor ground of attack, and 1 must 
say their evidence impresses me as being fairly and honestly 
given.

However, the jury could refuse to believe the witnesses, and 
believe the story told by the plaintiff, and if it rested there we 
might be powerless to interfere.

The evidence as to condition of guard and post is consistent 
with the account given by Neilson and the two Waldens as to how 
the accident occurred, and is, in my opinion, inconsistent with the 
account given by the plaintiff.

I think, therefore, that the jury could not reasonably find 
that the accident occurred in the manner described by the plain­
tiff, and that the action fails.

The appeal should be allowed.
McPhillits, J.A.:—The evidence may be said to be very 

complete and there was sufficient evidence in my opinion to have 
supported the verdict at common law and much heavier damages 
could well have been imposed upon one ground alone—that the 
plaintiff was not given a safe place to work (Ainslie Mining and 
It. Co. v. McDougall, 42 Can. S.C.R. 420), the jury, however, 
would appear to have taken the more lenient view, finding as 
they did that the liability was under the Employers’ Liability Act. 
It must be assumed and there is sufficient evidence for so finding 
that there was a defect in the condition or arrangement of the 
ways and plant in use, and that by reason thereof the plaintiff 
suffered the injury. Specifically the evidence led at the trial 
was that the guard rail to hold the log coming down from the deck 
was insufficient and defectively constructed, not being attached to 
posts inserted into the floor and securely bolted. The situation 
was one of the gravest danger to the sawyer, especially if a log 
at any time in coming down from the deck got out of position.
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which would appear to have been the ease when the accident B- ( • 
happened—i. e., the guard rail gave way and the sawyer at his C. A.
post of duty was crushed between the log and saw frame and |~yoNS
suffered injuries of the most serious character. It would appear ^ '
that the Chief Justice submitted the issues for trial to the jury Vai.i.iIv

with a very complete anil proper direction both as to the law and , |(
the evidence. This being done, I fail to see with all deference to Co. 
the able argument addressed to us by the counsel for the appel- McPhiiiipe. j.x. 

hint how this Court can disturb the verdict and the judgment 
entered thereon, when it is found that the jury lrnd before them 
sufficient evidence upon which they as reasonable men might 
find as they have, a verdict for the plaintiff. The verdict being 
a general one (Newberry v. Bristol Tramway ami Carriage Co.
(1012), 29 T.L.R. (C.A.) 177, at p. 179)—this disposes of all 
questions such as contributory negligence and the plea of volenti 
non fit injuria (McPhee v. Esquimalt and Nanaimo II. Co., l(i 
D.L.K. 756, 49 Can. S.C.R. 43) and in my opinion no sufficient 
evidence was adduced at the trial which would have entitled the 
jury to have found—if questions had been submitted that there 
was any contributory negligence or that the plea of volenti non 
fit injuria had been established.

It would be impossible to find language more fitting in its 
application to the present ease than that of the Lord Cliancellor 
in Kleinwort Sons v. Dunlop Rubber Co., 23 T.L.R. 696, at 697.

Appeal dismissed.

SHIPMAN v. IMPERIAL CANADIAN TRUST CO. MAN
\t<inU(tba Court of Api>cat, Howell, C.J.M., Richards, Perdue, Cameron and n , 

llaygart, JJ.A. October It, 1916.

Moratorium (§ I—1)—War Relief Act Foreclosure—Wife's SEPA­
RATE ESTATE.

The War Relief Act, 1915 (Man. 5 < leo. V., ch. 88, sec. 2), does not 
protect the wife of an enlisted volunteer against proceedings to enforce 
payment of a mortgage iqxm her separate estate.
Appeal by defendant from the judgment of Mathers, C.J.K.B. statement. 

Reversed.
E. L. Taylor, K.C., for appellant, defendant.
C. P. Fullerton, K.C., and S. R. Laidlaw, for respondent, 

plaintiff.
Perdue, J.A.:—This suit is brought to restrain the defendant Pert,uc,,-A. 

from proceeding further with the sale or foreclosure of a mort­
gage. The statement of claim shews that the plaintiff is a married
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woman and the wife of one (’. S. Shipman, an enlisted volunteer 
in the forces raised by the Government of Canada to serve in the 
present war. The plaintiff invokes the provisions of the War 
Relief Act, 5 Geo. V. ch. 88.

The statement of claim shews that the plaintiff is the regis­
tered owner of the land in question, having acquired it subject 
to an existing mortgage made by the previous owners to the 
defendant, to secure the payment of .$19,000 and interest. The 
mortgage is in default and the defendant had attempted to sell 
the property and has applied for foreclosure in the Land Titles 
office. There is nothing to shew that Shipman has any interest 
in the property. The defendant demurred to the statement of 
claim on the ground that the War Relief Act did not apply and 
therefore no cause of action was disclosed.

The statute relied on is intituled, An Act for the Protection of 
Volunteers serving in the Forces raised by the Government of 
Canada in aid of His Majesty and of other Persons. The pro 
amble recites the existence of the war, that a large number of 
residents of Manitoba have volunteered to serve in the force' 
raised by the Government of Canada or left Canada to join tin 
armies of His Majesty and of his allies, and that it was desirable 
to pass the Act for the protection and relief of all such person 
and their families from proceedings for the enforcement of pay­
ment by all such persons of debts, etc., and for the enforcement of 
all liens, etc., and for depriving them of the possession of any or 
all goods and chattels, lands and tenements during the continu 
mice of the war. The expression “all such persons” where it 
occurs in the second place naturally means the persons indicate I 
by the same expression where it is first used, mid there the per­
sons indicated are those which have either joined the Canadien 
forces or the forces of the allies.

Sec. 2 is the important one and is as follows:—
During the ‘continuance of the said war it shall not be lawful for 

|M)rsun or coqMiration to bring any action or take any proceeding, either u 
any of the civil Courts of this province or outside of such Courts, again-i 
a person who is, or has been at any time since August 1, 1914, a resident 
of Manitoba and has either enlisted and been mobilized as a volunteer in 
the forces raised by the Government of Canada in aid of His Majesty in 
said war or has left Canada to join the unity of His Majesty or of any of ! i* 
allies in the said war as a volunteer or reservist, or against the wife or 
dependent member of the family of any such person, for the enforcement <>f 
payment by any such |mtsoii of his debts, liabilities and obligations exist mu
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or future, or for the enforcement of any lien, encumbrance or other security, 
whether created before or after the coming into force of this Act, or for the 
recovery of possession of any goods and chattels or lands and tenements 
now in his possession or in the possession of bis wife or any dejiendent member 
of his family, and, if any such action or proceeding is now pending against 
any such person, the same shall be stayed until after the termination of the 
saitl war.

This section shews that the Act is intended to protect the 
property of two classes of persons: first, residents of Manitoba who 
have enlisted or have been mobilized as volunteers in the forces 
raised by the Government of Canada; second, residents of Mani­
toba who have left Canada to join the army of any of His Majesty's 
allies ns volunteers or reservists. The “other persons” referred 
to in the title of the Act may be as those of the second
class, that is persons who have gone to join the army of any of 
His Majesty’s allies. The protection granted is that during the 
continuance of the war it shall not be lawful to bring any action 
or proceeding against any person belonging to either of these two 
classes, or against his wife or any dependent member of his family, 
for the enforcement of payment by any such person of his debts, 
etc., or for the enforcement of any lien, encumbrance or other 
security, or for the recovery of any goods, chattels, lands, etc., 
now in his possession or in the possession of his wife or any de­
pendent member of his family. There is nothing in the clause 
which protects the wife of any such person against suits to enforce 
payment of debts of her own creation. There is nothing which 
expressly protects the wife against proceedings to enforce pay­
ment of encumbrances upon her separate property. Down 
to the portion of the section which commences with the words, 
“or for the recovery of possession,” it seems clear that the 
protection granted is the prohibiting of proceedings against a 
person belonging to either of the two classes mentioned, for the 
enforcement of payment by “any such person of his debts, liabili­
ties and obligations,” or for the enforcement of any lien, encum­
brance or other security, existing, as we must assume, against 
his property. The expression, “or for the recovery of possession 
of any goods and chattels or lands and tenements now in his pos­
session or in the possession of his wife or any dejiendent member of 
his family,” must refer to goods and chattels and lands and tene­
ments which are the property of the person previously referred to 
and included in one or other of the protected classes. The ex-
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pression refers to chattels or lands in the possession of his wife. 
These may lie his property hut in her possession. The section 
nowhere mentions property belonging to the wife. If the inten­
tion was to prohibit proceedings against her or her property it 
should have been so expressed.

It is argued that the including of the wife and the dependents 
of the volunteer in the prohibition against suits or proceedings 
for any of the purposes mentioned shews that the intention is to 
afford protection to the wife and dependents. With this 1 quite 
agree. The volunteer can, under the protection given by the 
Act, leave his wife or his children in possession of his house or 
his farm and no action or proceeding can lie brought against them 
or any of them to turn them out of possession. So also his goods, 
chattels, inplements, tools, etc., may be left by him in the posses­
sion and use of his wife or family and they will be protected by 
the statute against any proceeding on the part of any lienholder 
or chattel mortgagee. If he has made a voluntary conveyance of 
his property to his wife, no creditor can bring suit to set it aside. 
In such a cast1 the suit would regularly be brought against her 
and the husband would not be a necessary party. " These instances 
sufficiently indicate the nature of the protection given to wives 
and dependents. To explain the presence in the section of the 
words “wife or any dependent member of the family of any such 
person,” it is enough to shew that some of the actions or proceed­
ings prohibited might lie taken against the wife or dependent 
member of the family without the husband being made a party. 
It is not necessary to make the words referable to all the actions 
and proceedings against which the enlisted person is protected.

With great respect for the opinion of the Chief Justice of the 
King’s Bench, I think the proper construction of the section is to 
confine its application to the prohibiting of actions or proceed­
ings taken against a volunteer, or which affect his property, lands, 
goods or chattels. The enactment, while affording protection 
to a most deserving class of persons under exceptional circum­
stances. seriously interferes with contracts and the legal rights of 
other citizens. I agree with the principle of construction to be 
applied to this Act as stated by Mathers, C.J., that it ought to 
be construed in such a manner as not to interfere with the right- 
of other jiersons to any greater extent than is expressly or by
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necessary provided. In this province a married woman
may acquire, hold and dispose of propert y in the same maimer as 
if she were unmarried. She may enter into contracts and may 
sue or lie sued apart from her husband in all respects us if she 
were a feme noie. If the statute had intended to protect property 
acquired and owned in her own name by the wife of a volunteer 
or enlisted person serving in the war, such a serious interference 
with the rights of others who had claims against the property 
would have been dearly expressed.

With great respect, 1 think the appeal should be allowed 
with costs and the demurrer allowed with costs in the Court of 
King's Bench.

Howell, C.J.M., and Cameron, J.A., concurred.
Richards, J.A. (dissenting):—1 concur in the nt

appealed from, and have nothing to add to it.
Haggart, J.A. (dissenting):—The question then here is the 

construction or interpretation that is to be given to said sec. 2 of 
ch. 88. Does the enactment express the intention claimed by 
the plaintiff and accorded to it by the Chief Justice?

It is true the statute interferes with serious legal rights and 
cancels or relieves parties from obligations solemnly entered 
into, and takes away, for a time at least, the right of a subject to 
resort to a legal tribunal for redress or the enforcement of his 
rights. We are met, however, with such canons of construction as 
the following, some of which I take from Maxwell on Statutes, 
5th ed., on pp. 5 and G, when he is discussing the subject under 
the title of “Literal Construction.” Alverstone, C.J., in London 
('ounly Council v. Bermondsey Bioscope Co. Ltd., [1911] 1 K.B. 445.

It is plain that the intention of the legislature was to encourage 
enlistment and to provide for the support of the wife and de­
pendents of the soldier.

1 think the preamble and sec. 2 express that intention and 
that the wife as well as the husband was to have exemption from 
litigation until after the termination of the war. The proceeding 
before the district registrar is against her and her land. The 
proceedings arc for the enforcement of a lien and in substance for 
the recovery of possession, because the issue of a final order of 
foreclosure would take away from her any defence she might 
have in an action for possession. It is true, as stated by the Chief
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Justice of the King’s Bench, that we cannot enjoin the district 
registrar because he is not a party; but I think that official would 
respect an order enjoining the mortgagee from taking out the 
order for foreclosure and would stay proceedings in his office1. 
Unless we give the Act the interpretation and effect given to it by 
the Chief Justice of the King’s Bench, that portion of the 
statute relating to the wife and dependents of the enlisted soldier 
and her property would be meaningless.

I would dismiss the appeal. Appeal allotted.
Re PERRAM and TOWN OF HANOVER.

Ontario Supreme Court, Middleton, J. April H, 1916.

1. Appeal (§ I A \>- Expropriation award—Vvm.ic Vtilitikk Act.
The right of ap|M‘ul from an expropriation award provided by the 

Municipal Art (It.S.O. 11)14, eh. 204, Part XVI.) also exists in the ease 
of an expropriation under the Publie Utilities Aet (It.S.O. 1014, eh. 204

2. Damages (f III L 6—280)—Municipal expropriation op leasehold
Basis of compensation—Anx antagbs and offsets.

Where a municipality expropriates the unexpired term of a lease ii 
had made, with the water rights in connection therewith, il cannot set 
off the probable losses of the lessee, nor can the lessee claim the expected 
profits, if the lease were continued; the pro|>er basis of compensât ion is 
the value of the water power and of the use and occupation for the un­
expired term, and reasonable expenses for removing the business to 
another location.

Appeal by Perram from the award of the majority of three 
arbitrators upon the appellant’s claim for compensation for the 
loss of leased premises taken by the Corporation of the Town of 
Hanover under the Public Utilities Act, R.S.O. 1914, ch. 204.

//. S. White, for Perram.
E. D. Armour, K.C., and E.S.M earns, for the town corporation. 
Middleton, J.:—A preliminary objection was taken by 

the respondents that no appeal would lie from the award 
in question. By the Public Utilities Act, sec. 4, Part XV. of 
the Municipal Act, It.S.O. 1914, ch. 192, is made applicable to 
the exercise by the corporation of the powers conferred by the 
statute in question. This Part., covering secs. 321 to 331 of the 
Municipal Act, gives power to expropriate land required for a 
municipal purpose, and it provides, sec. 325 (2), that if the 
compensation is not agreed upon it shall be determined by ar­
bitration. The provisions as to arbitration, however, are found 
in Part XVI. of the statute, and these provisions have been 
assumed to apply. The arbitration has been had and the award 
made upon this assumption. The municipality now object that



31 D.L.R.) Dominion Law Reports. 143

Part XV. only having been made applicable, and the right to 
appeal from the award being found in Part XVI., there is no 
right to appeal.

1 cannot agree with this contention. It set-ins to me that when 
Part XV., giving the right to expropriate, is made to apply to 
the taking of lands under the Public Utilities Act, and it provides 
for the determination by arbitration of the amount to be paid, 
the provisions found in Part XVI., whicli are auxiliary to the pro­
vision found in Part XV. giving the right to arbitrate, also apply; 
and. therefore, the right to appeal, expressly conferred by Part 
XVI., exists.

The situation developed before Die arbitrators is this. The 
town corporation owned a factory building adjoining a stream 
flowing from the town. The factory had been operated by power 
taken from the head-race and pond used for the storage of water 
retained to develop power further down stream.

On the 30th May, 1913, the town corporation leased to Per- 
ram this factory building and premises for a term of three years, 
with the right to take from the race or mill-pond sufficient water 
to give 12 horse power in the mill, at an annual rental of $200.

For the puri»ose of establishing and operating a pumping 
station down stream, the municipality desired to acquire this 
leasehold and water right, so that the whole water power might 
he available for the pumping plant; and the necessary by-laws 
for effecting that purpose were passed; and, under a jurisdiction 
assumed to exist, the County Court Judge made an order giving 
the municipality immediate possession of the leased premises 
«luring the currency of the lease and while it had yet alxnit a year 
to run. Under this order possession was taken and the arbitra­
tion was had to fix the compensation.

The mill, though called a woollen mill, was chiefly used for 
making yarn, and Perram claimed to have been damnified to the 
extent of $1,G00, upon the theory that, had his business been 
continued in these premises till the expiry of the lease, he would 
have realised this profit from the business. The town, on the 
other hand, took the position that Perram’s business was not and 
could not be successful from a business standpoint, and that he 
had in fact sustained no damage by reason of the expropriation, 
that in fact he ought to have been thankful for this strangulation
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of a business in which lie was bound to lose money. The majority 
of the arbitrators have apparently acquiesced in this view, for 
they have awarded him no damages, and have directed him to 
pay the costs of all the proceedings.

Perram’s claim was largely based upon the expectation of 
making profits out of war contracts which might come his way. 
and it is by no means clear that the arbitrators were satisfied 
that no profit would have been made, for they say: “We do not 
doubt that there was a probability of this mill being worked at a 
profit if Perram had been able to open up the mill after Septem­
ber, 1914, when tla* war made an active demand for yarns, but 
under the most favourable circumstances we think such profits 
have been great ly exaggerated.”

With all respect to the arbitrators and to the parties, it seems 
to me that the case has been approached from a wrong stand­
point. What the municipality are called upon to pay is the value 
of that which they have expropriated, and it appears to me that 
they cannot set off against this value the probable loss that 
Perram might have sustained if he liad continued in business, 
nor can Perram claim from the municipality the profit that he 
thinks he might have made if he had continued in business, for 
the expropriation of this particular building did not necessarily 
involve his discontinuing his business.

The evidence, not having been presented from what seems to 
me to be the proper standpoint, is by no means satisfactory. 
Doing the best I can with it, anti allowing to Perram the value 
of the 12 horse power which he was entitled to for one year, and 
the use and occupation of the mill, and allowing him a reasonable 
sum for the expense of removing his business to some other prem­
ises, and deducting from this the amount he would have to pay 
for rental, $200, I would fix his compensation at $300.

It is said that there was $100 additional due by him for rent 
at the time of expropriation. This, I think, may well be set off 
so that his recovery would be reduced to $200; and I do not see 
why the costs of the arbitration and of the apix-al should not 
follow the event—for no compensation apj)ears to have ever been
offered by the town corporation. , , „ ,Appeal allowed.
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GALLANT v. THE LOUNSBURY CO., LTD.

New Brunswick Supreme Court, Mchud, C.J., and White and (trimmer, JJ.
/iw ff, 101#

1. Principal and agent (6 II A—(Sa)— Authority to hell—Warranty.
In an action for damages for breach of warranty in the sale of a horse 

by an agent, authority on the part of the agent to give the warranty 
cannot be established merely by evidence that the agent had sold two 
or three other horses for his principal, there being no evidence that 
the principal was in the general horse dealing business.

2. Damages (§ III A4- HO)—Breach ok warranty—Deceit.
Damages awarded by a jury in an action for breach of warranty can­

not be sustained on the mere ground that the jury might have been 
justified in assessing that amount had the action been based on fraud 
and deceit.

Appeal by the defendant company from a verdict for damages 
for breach of warrant y.

A. H. Slipp, K.C., for appellant.
,/. P. Byrne, for respondent.
Grimmer, J :—This is an action for damages for breach of 

contract. It was tried at the Gloucester County Court, in 
November, 1915, before McLatchy, J., and a jury, where a ver­
dict for $230, being $180 for the breach of contract, and $50 
for damages to a waggon, was found for the plaintiff.

The facts substantially are that the plaintiff, a widow, resides 
at Paquet ville, in the county of Gloucester; and the defendant 
company, being incorporated, has a branch office and does busi­
ness at the town of Bathurst, in said county. Its chief business 
is dealing in agricultural implements, carriages, harnesses and 
furniture.

In the spring of 1915 the defendant was represented at Cara- 
quet by one Adelard Dugas, who was using a black horse of 
the defendant in his work as agent. The plaintiff wished to 
purchase a horse and communicated the fact to Dugas, who, 
having received permission from the defendant to sell the horse 
in question, went to see the plaintiff, whom he met with her 
boy on the public road. After some conversation, the plaintiff 
bought the horse, paying Dugas $75 cash, anil giving two notes 
of $55 and $50 respectively for the balance of the purchase price. 
The plaintiff claims the price was $195, but the amount of money 
paid and the notes given confirm the statement of Dugas that 
the price was $180. The plaintiff claims that Dugas warranted 
the horse to be fit for her and her boy to drive; that it was 9 
years of age, perfectly sound, quiet to drive and without faults.
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The defendant denies any such warranty, and also denies that 
its agent Dugas was authorized to make or give any such war­
ranty. The plaintiff states she told Dugas she wanted a horse 
she and her l>oy could drive, and was told by him the one he had 
for sale was such an animal, and that it was 9 years old and 
without fault or blemish. This Dugas docs not deny, but quali­
fies the statement by saying or using the words, “so far as I 
know.” The plaintiff took possession of the horse, and some 
2 or 3 veeks after the purchase, while driving along the highway, 
the horse became frightened at a pig and shied, thereby upsetting 
the carriage, throwing the plaintiff and her son out, damaging 
the waggon and injuring the plaintiff; after which the horse 
freed himself from the waggon and ran away. Some other minor 
evidence was offered of the propensity of the horse to shy, which 
was fairly met by evidence of the defendant.

After the accident the plaintiff went to Dugas for the pur 
pose of returning the horse and getting her money back. After 
consultation with the defendant, Dugas refused to receive tin 
horse unless plaintiff was willing to forfeit the money paid. No 
arrangement being arrived at, the plaintiff took the horse to tin 
place of business of Dugas in Caraquet, and left it there, notifying 
him she was so leaving it. The defendant refused to receive 
the horse, and notified the plaintiff by letter that they had in­
structed that the horse should be cared for and fed at her expense 
until she took it away, and that unless her notes were paid they 
would proceed to collect them. She, however, did not take the 
animal back, but brought this action, claiming $195 for breach 
of warranty, $100 for damages to the buggy and herself, and 
$42 for keep of the horse.

At the conclusion of the plaintiff's case, counsel for the defend­
ant moved for a nonsuit, in that: (1) No warranty was claimed 
in declaration. (2) That no deceit was proved. (3) The 
damages claimed in the second part of the particulars arc1 too 
remote, and not recoverable; and as to the keep of the horse, 
no evidence of liability on the part of the defendant. (4) No 
proof that Dugas was authorized by defendant to make or give 
a warranty. (5) The damages claimed exceed the jurisdiction 
of the Court.

The Court refused the nonsuit, and afterwards submitted the 
case to the jury, charging them, however, that they were not
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to consider the item of keep of the horse, and they found as 
before stated.

Upon reviewing the facts, I am of the opinion the rule ought 
to be mad»absolute for a new trial. While I cannot think or 
hold there was a warranty on the part of the defendant whereby 
it was bound, yet there were undoubtedly representations as to 
the qualities of the horse made by the agent of the defendant 
to the plaintiff, which, no doubt, assisted in inducing her to 
make the purchase, and which, under some circumstances, might 
ripen into a warranty. The jury found the animal did not come 
up to the full measure of the representations made, but there was 
absolutely no evidence before them upon which they could found 
the verdict for dan ages in respect either to the plaint iff or the 
waggon. In fact, it may fairly be said there was no evidence 
of specific damages at all before the jury, the only evidence in 
resj>ect to the horse being that as to the price asked, and as to 
which, as stated, the pa ties disagree, the plaintiff stating it at 
$195 and the defendant at $180. As to the waggon, there was 
some evidence of injury to it, but the damage was not appraised, 
and the plaintiff, in her testimony, stated she did not claim any 
damages for the waggon. In addition to this, at the time of the 
sale the defendant took two notes for the balance of the purchase 
price of the horse, which notes provided a lien upon the horse, 
whereby the property in it was to and did remain in the defendant 
until the full price was paid, and under which, in case of non­
payment, or default in making the payments as they matured, 
the defendant, in its discretion, might repossess the horse. While 
in case of an ordinary sale the plaintiff would not have been 
entitled to return the horse to the defendant, I am not by any 
means sure that under the circumstances described, the horse 
having been found not to come up to the representations mach­
in respect to it, the plaintiff pursued other than the proper course 
in taking the horse back and leaving it with the defendant. 
Under all the circumstances, I am of the opinion, as stated, that 
the full measure of justice will be done between the parties by 
making an order for a new trial. The plaintiff must pay the 
costs of the appeal.

White, J.:—I think there should be a new trial in this case. 
It does not appear that Adelard Dugas, who, as appellant’s agent, 
sold the horse to the plaintiff, was authorized by the defendant
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to give the warranty for breach of which the plaintiff recoveml 
< lainages.

It was contended that, as Dugas was the defendant's local 
agent for sale of farm machinery, harness and carriages, and had 
during the term of his agency—a period of about 2* j years- 
sold for the defendant 2 or 3 other horses, he must be taken 
to have had an implied authority to give the warranty in ques­
tion. I am unable to assent to that view. The deft 
although it used horses in its business, and from time to 
time, as occasion required, sold any of its horses for which 
it had no further use or which for any reason it wished 
to sell, was not a horse dealer in the sense in which that term 
is used in Brady v. Todd (lS(il), 9 C.B. 592. Moreover, then 
is no evidence Dugas ever warranted or was authorized to warrant 
any of the other horses so sold by him.

With reference to the plaintiff’s contention that she is entitled 
to retain the verdict liecause the damages awarded are such a> 
the plaintiff could have recovered in an action for deceit, it i- 
sufficient to say that the jury have not distinctly fourni fraud 
nor were the damages assessed upon that ground. The evidence 
that the defendant fraudulently misrepresented the horse to is 
safe for the to drive is, to say the most possible in it'
favour, but very slight. The only evidence in support of tin 
plaintiff’s claim as to there having been fraudulent misrepre 
sent at ion is, that Dugas, the defc ’s agent, had used the 
horse at intervals during a few weeks preceding the sale, and. 
therefore, may fairly Is* presumed to have known of its unfit­
ness for a woman to drive; or else that ho had not sufficient 
knowledge of the horse to warrant him in making the repre­
sentation he did as to its character, and hence the repre­
sentation recklessly and regardless as to whether the same was 
true or false.

There is, however, I think sufficient evidence to have war­
ranted a jury in coming to the conclusion that the plaintiff wa- 
induced to purchase the horse by the material misrepresentation 
of Dugas that the horse was fit for the plaintiff and her children 
to drive.

Formerly at common law such a representation, falling short 
of a warranty and made without fraud, would have given the 
plaintiff no remedy.

4
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But now equitable principles govern ; and I think the mis­
representation such that an equity < ’ourt, in a suit brought for 
the purpose, could have vacated the sale, ordered the cash paid 
on account of the purchase to be repaid, and directed the notes 
given for part of the price to be delivered up to the plaintiff.

The County ('ourt has no power to make such a decree, but, 
as the horse lias been returned to the defendant—and, indeed, 
by the conditions of sale appearing in the two notes taken for 
part of the price, the title in the horse remains in the deft 
till the notes are paid—the plaintiff may recover in the County 
Court all moneys she has paid, that is to say, 87ô, on account 
of the purchase. As to what would be the effect of such a judg­
ment upon the plaintiff’s right to a further recovery in case she 
is compelled to pay the outstanding notes to an innocent pur­
chaser for value, it will be time enough to decide should the 
question arise. 1 think the plaintiff should pay the costs of this

McLeod, C.J., agreed. Appeal allowed: new trial ordered.
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ATTORNEY-GENERAL OF CANADA v. CAHAN AND EASTERN TRUST

l\fch> qtnr (’ourI of (’atm tin, (’ii**cIh, ,/. (Iclohcr 20, 1016. '*

Kminknt domain (§ III Cl 140) Comi'knsation Avioint okkkhkd 
Cont i 's row Kit ro hrdi <> Amkndmi nt.

Wlivrr ilir Crown in expropriation promt lings, ami under the terms 
of the Expropriation Act. offers a definite sum as eoni|*ensation In the 
information, and when there is no request to amend the information, 
and counsel for the Crown at the trial adheres to such offer, it is not 
for the Court to reduce the same notwithstanding that the evidence 
may establish a smaller sum as the pro|ter amount of eoin|ieniialion.

I Sts* The King v. Likely, 32 Cun. S.C.It. 47. |

Information on behalf of His Majesty’s Att’y-Gen'l for Statement. 
< 'anada, to have it declared that certain lands the property of the 
defendant (’. II. C’ahan are vested in the Crown.

T. S. lingers, K.C. and ./. A. McDonald, K.C., for Crown.
II. Mellish, K.C., for deft '
Cahsklh, .1.:—The property in tpiestion expropriated com- Om»u. i. 

prises 110,830 sq. ft. (approximately 311 acres). A strip of land 
has been taken across the property for the purpose of the terminal 
works, and the excavation for the railway has been constructed.

In addition to the land taken for the right of way another 
mall piece of ground comprising 2,880 ft. has been taken for the
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purpose of the construction of n driveway, and the Crown offers 
by their information to give an undertaking to construct a bridge 
over the railway cutting in accordance with the plan annexed 
to the information and to furnish a connection from the entrance 
east of the right of way to the bridge.

The Crown offers as compensation for the land taken the sum 
of $9,925.05, and in addition undertakes to open the street referred 
to and construct the bridge.

The right of way at the point where the bridge is to be con­
structed is said to be 25 ft. in depth and the approaches to and 
across the bridge will be an easy ascent.

The whole property prior to the expropriation comprised 
an area of 14 acres. The right of way as stated takes about V/\ 
acres and 2,880 sq. ft. for the proposed road. To the east of the 
right of way will be left 110,430 sq. ft. (about 2^ acres). To 
the west of the right of way and partly on the arm is left alxjut 
9 acres having a frontage on the arm of about 750 ft. The house 
is distant from the westerly side of the right of way 180 ft. The 
house is now supplied with city water and no question of allowance 
for wells arises.

While unquestionably the property has been injured by the 
expropriation and the construction and operation of the railway, 1 
am of opinion that the amount offered by the Crown is a liberal 
allowance coupled with their undertaking to give a new entrance 
as described. The house is not interfered with in any way. 
Mr. Cahan has about 9 acres and the house and the whole of the 
waterfront left to him, besides the portion to the east.

Mr. Cahan occupied the premises during 1911 as a tenant for 
a year, and the lease contained an option giving him the right 
to purchase at the sum of $20,000. The following year, 1912, 
he purchased the whole property for the sum of $17,500. The 
land was expropriated on March 7, 1913. He retains the greater 
part of the property including the house and 9 acres fronting on 
the arm and gets for the lands expropriated more than one-half 
of what he paid for the whole property, comprising about 14 to 
15 acres and including the house.

I have to deal with these cases on the evidence before mi 
Properties situate on the north-west arm in Halifax do not seem 
to realize in the market prices that one would have expected, 
considering the beauty of the location.
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On the argument of the case I asked the counsel for the Crown 
whether they adhered to their tender, and was informed that the 
Crown offered and were willing to pay the sum mentioned. I 
thought and still think the amount erred on the side of liberality - 
but 1 have always been of opinion that where the Crown in expro­
priation proceedings and under the terms of the Expropriation 
Act offers a definite sum as compensation by the information, 
and where there is no request to amend the information and 
Crown counsel at the trial still offers the amount, it is not for the 
Court to reduce such sum.

1 therefore find that the sum offered is ample, and the judg­
ment will embody the undertaking.

I understand that the Eastern Trust Co. have been settled 
with. If not, their rights can be adjusted and the parties can 
speak to the question in chambers.

The Crown made no legal tender prior to the tiling anil service 
of. the information. The defendant asks an unreasonable amount. 
Under the circumstances there should be no costs to either party.

Judgment for plaintiff.
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HERON v. LALONDE.
Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., and Davies, Idingtun,

Anglin and lirodeur, JJ. June. £4. 1916.

Taxes (6111 F—148a)- Invalidity of tax hale deed -Prematurity- 
Curative Act.

A conveyance pur|w»rting to be u tax sale deed delivered before the 
actual expiration of the statutory |>eriod of redemption (B.C. Assess­
ment Act, 188S, eh. Ill, sec. 1)2) is ineffectual, and is not validated 
by subsequent statute (Acts lt)03, eh. 53, secs. 125, 153, 15(1) intended 
to cure defects in proceedings preliminary to a valid tax sale deed.

[Heron v. 1. at onde, 22 D.b.H. 37, 24 Dl.lt 851, 22 B.C. It. ISO. re­
versed.!

Appeal from the judgment of the Court of Appeal for British Statement. 
Columbia, 24 D.L.R. 851, affirming the judgment of Clement, J.,
22 D.L.R. 37, at the trial, by which the plaintiffs' action was 
dismissed with costs.

The plaintiffs brought the action, as beneficiaries under the 
will of the late Robert Heron, deceased, for a declaration that 
certain lands in the city of Vancouver, B.C., had l>een unlawfully 
and wrongfully sold at a tax sale of lands for delinquent taxes 
by the assessor of the District of New Westminster, July 22,
189fi, and subsequently, for a second time, by the assessor for the 
District of Vancouver, Deeemlier 9, 1903, and for a decree setting
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aside the said tax sales and all deeds, etc., subsequent thereto. 
The circumstances of the case are stated in the judgments now 
reported.

James A. Harvey, K.C., for the respondents.
Fitzpatrick, C.J. concurred with Idington, J.
Davies, J. (dissenting):—The appeal in this case is absolutely 

without any intrinsic merits and if successful may cause very 
grave injustice to bond fide purchasers of land in British Columbia.

1 am glad to find myself fully in accord with the unanimous 
judgment of the Court of Appeal for British Columbia confirming 
the judgment of the trial Judge, Clement, J.

The questions relied upon in this Court were that the tax 
deed in question was dated July 22, 1808, that the time for the 
owner to redeem did not expire till the end of that day, and, al­
though there was no evidence whatever of any delivery of the 
deed on the day it is dated, it must bo presumed to have been 
delivered on that day.

The other point attempted to be raised in this Court as to the 
jurisdiction of the assessor, 12. L. Kirkland, to hold and conduct 
the tax sale in question was not raised in the Court of Appeal, 
and was, in fact, abandoned before that Court. The affidavit 
of Mr. MeCrossen who was counsel in the Court of first instance 
for the defendant respondents and also in the Court of Appeal, 
makes this quite clear. He not only states that the question of 
the tax sale deed having been executed, as counsel for appellant 
alleged, a day too soon “was the only point argued by Mr. Martin” 
but that “at the conclusion of his argument the Chief Justice 
of the Court of Appeal for B.C. expressly asked Mr. Martin if 
that was the only point in the case and Mr. Martin replied that 
it was the only point in the case.”

The judgment of the Chief Justice, who s]H>ke for the whole 
Court, expressly shews that only one point was there raised and 
that was the one arising out of the date of the deed.

No affidavit to the contrary was made on behalf of the appel­
lant and 1 cannot but think that to allow a point abandoned in 
the Court of Appeal to be raised in this Court would be contrary 
to our usual practice and would be an injustice to the respondent. 
In such a ease as this, where the appellant has no merits what­
ever and is relying upon mere technical objections, 1 do not think
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lie should lx? heard on the abandoned jioint. If the majority 
think otherwise then 1 say that I agree with the judgment of 
my brother Brodeur, which 1 have lmd an opportunity of reading, 
that the objection to the jurisdiction of Kirkland is without 
foundation.

The other j»oint was that the presumption from the date of 
the deed necessarily must be the date of its delivery; I decline 
to accept it. It should not have been in strictness delivered till 
the morning of the 23rd. If the appellant had tendered his 
taxes on the 22nd no such delivery on the 23rd or afterwards 
would have taken place. I would think the proper presumption 
to draw from all the facts proved is that legal delivery did not 
take place till after the 22nd had expired in which ease, of course, 
the claim of the plaintiff entirely fails.

1 take it as a general presumption of law illustrating the 
maxim omnia prasumuntur rile et solemniter esse acta that a man 
acting in a public capacity should, in the absence of proof to the 
contrary, have credit given to him for having done so with honesty 
and discretion. See judgment in Earl Derby v. Bury Improve­
ment Commissioners, L.K. 4 Ex. 222, at 226; Broom’s Legal 
Maxims (8th ed.), p. 740.

The proper presumption to be drawn under the facts as proved 
in this case is, in my opinion, that the tax commissioners, having 
a number of sales to complete, for convenience had the deeds 
prepared on the day of the expiry of the redemption period after 
the sale and dated on that day, but knowing that the tax de­
faulters had the whole of that day in which to redeem, did not 
deliver this deed in question to the purchaser until the next day. 
To presume that he acted contrary to law and in violation of 
his duty I cannot do in the state of the evidence.

But, if I am wrong on this question of tImproper presumption 
to lie drawn from the date of the deed, then I am in full accord 
with the judgment appealed from and with the reasons in support 
of it of my brother Brodeur and those of Macdonald, C.J., in the 
f'ourt of Appeal.

1 would dismiss the appeal with costs.
Iuington, J. :—I am unable to un lerstand how a bare power 

given by statute to do anything, only to be exercised by a desig­
nated statutory officer within a specified time, and upon certain
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conditions precedent, can be said to have produced anything 
effective in law when attempted to be exercised at another time 
than specified without the conditions precedent having been 
fulfilled and by another statutory officer than the one designated 
and having no power in the premises. Much less can 1 see how 
when the instrument to be produced is a deed, it can when made 
under such circumstances be called ont1.

Can the forger if he succeed in ge tting a specimen of his fine 
art, wearing the semblance of a tux deed, upon record, by the 
complaisant negligence of him put on guard as registrar, divest 
any man of his estate?

The condition precedent to the registrar's authority validating 
anything is the production to him duly attested of a tax sale 
deed. How can he validate the forgery? How can he validate 
that which when it came to him was of no higher legal value than 
a forgery?

And the appeal to the following curative section in the Taxa­
tion Act:—

A tax sale deed shall, in any proceedings in any Court in this province, 
and for the purixwc of the Land Registry Act and the Torrens Registry Act, 
1899, except as herein provided, he conclusive evidence of the validity of th< 
assessment of the land and levy of the rate, the sale of land for taxes, anil 
all other proceedings leuding up to the execution of such deed, and notwiih 
starving any defect in such assessment, levy, sale or othtr jrroceedings, no such 
tax deed shall be annulled, or set aside, eicejd ujron the following grounds and 
no othirs,—

does not help further than to substitute the effect of its Innguagt 
for the conditions precedent to the due execution of the power. 
Its plain language only touches that which precedes the deed. 
It assumes a deed otherwise pursuant to the i>owcr to have been 
executed and by one competent to execute it.

The contention that tin* point involved in the question of tin 
status of the officer executing the deed was abandoned below doe 
not appear to be well founded.

The case of Osborne v. Morgan, 13 App. (’as. 227, relied upon 
by the learned Chief Justice of the Court of Appeal, does not seem 
to me in point.

That was a case where the Crown had an interest in the Iain I 
and had recognized rights in those given by the executive. Tin 
Court above merely denied the right of him suing to question in 
his action that granted and recognized by competent authority
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This is a case, I repeat, of bare power to an officer to do a < ANl 
certain act and nothing more and the question asked whether 8. C. 
in law he did so or not—clearly, to my mind, he did not, and I Heron 

doubt very much on his own evidence if the one who attempted „ "•
, _ . ... . . IjALONDE.

it was the officer who could have executed it. -----
Mhgiee I

The appeal being successful as to the first deed renders con­
sideration of the latter sale unnecessary further than to say that 
the assessor was clearly in error in such a view of ap]K-llant's 
right in refusing to permit any one to redeem unless under the 
title supposed to have been acquired by virtue of the first sale.

The appeal should be allowed but, I think, without costs 
throughout. The contention for abandonment is unfounded so 
far as the legal rights of the parties are concerned.

There was nothing done to estop the appellants or their pre­
decessors but there was such an approach to laches as entitles us 
properly to refuse costs.

Anglin, J.:—The respondent's title to the land in question Anniin. j. 
depends upon the validity of an alleged tax sale deed and a 
certificate of “absolute title” issued under the British Columbia 
Lind Registry Act, 1906, eh. 23.

That the taxes for which the land was sold were in arrear and 
that the sale was fair and open, though conducted by an official 
not authorized, are facts not now disputed. But it is admitted 
that the tax sale deed bears date one day before the expiry of 
two years from the date of the tax sale—the statute allows the 
deed to be made only after that period has elapsed—ami it has 
been proved that the person who executed it was not the assessor 
for the County of Vancouver in which the land was situated, but 
the assessor for the County of Westminster who had no authority 
or jurisdiction whatever in the matter.

It is contended that because there js no positive evidence of 
when the deed was actually delivered it should be presumed that 
it was delivered in conformity with the statute. But the officer 
who executed and delivered it was called as a witness and, al­
though the issue as to the date of delivery was distinctly raised 
on the pleadings, he did not say a word to suggest that delivery 
was not made on the day on which the deed bears date. Under 
these circumstances the ordinary presumption that the deed was 
delivered on the day of its date must prevail. Sheppard, Touch.
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72; Stone v. Crubbam (1614), 1 Roll. Rep. 3. The matter is 
of substance because “the right of redemption subsists until 
delivery of the conveyance to the purchaser at the tax sale.”

It was argued that the deed should be deemed merely irregular 
and voidable because this objection to its validity could have 
been cured by re-delivery after the expiry of two years. But in 
that case it would operate as a new deed then delivered and not 
at all by virtue of any efficacy which it had previously possessed. 
Moreover, there is no suggestion that there was in fact any such 
re-delivery In-fore tender of the redemption money. For then 
reasons I think this objection to the validity of the deed must 
prevail.

The objection based on the fact that the wrong assessor had 
executed the deed is, in my opinion, even more clearly fatal to 
its validity. It was mere waste paper.

Counsel for the respondent maintained that this objection had 
been abandoned in the Court below, and he supported this eon 
tent ion by an affidavit not altogether satisfactory. Counsel for 
the appellants read a telegram from the counsel who had repre­
sented them in the provincial Courts denying that there had 
Iw-en any such concession. The point is not noticed in tin 
judgments below. If the appellants’ success should be dependent 
upon this ground of appeal, while they would not be precluded 
from urging it, since the authority of the assessor who executed 
the deed is expressly challenged in the statement of claim and 
there is no controversy as to the facts, a question of costs might 
arise. McKclvey v. Le Hoi Mitring Co., 32 Can S.C.R. 664, and 
see cases in Snow’s Annual Practice, 1916, at p. 1111. The appel­
lants’ success on the point as to date of delivery renders it un­
necessary further to consider this nsfM-ct of the matter.

To meet these difficulties the respondent invokes three cura­
tive statutory provisions, secs. 125, 153, and 156 of the British 
Columbia Taxation Act of 1903-4, eh. 53.

The first of these sections declares valid and of full force and 
effect “all proceedings which n ay have been taken for the re­
covery.” of taxes unpaid on December 31, 1902, “under any Act 
of this province heretofore in force, by public sale or otherwise." 
The void tax sale deed was not, in my opinion, “a proceeding for 
the recovery of taxes under any Act of the province” which this 
provision would validate.
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Sec. 153 provides that a tax sale deed shall be conclusive evi­
dence of the validity of all proceedings in the sale “up to the 
execution of such deed.” It is obvious that this provision is 
predicated upon the existence of a tax sale deed. Its curative 
effect is expressly limited to proceedings anterior to the execution 
of the deed. It certainly does not constitute a mere piece of 
waste paper a valid tax sale deed.

Under see. 156, if the tax for which the land has been sold was 
due and it has not been redeemed within the period allowed for 
redemption, “such sale and the official deed shall be final and 
binding upon the former owners of the said lands and u]K>n all 
persons claiming by, through or under them.”

The facts that the time for redemption does not expire until 
the delivery of the tax sale deed, i.c., a valid and effectual deed, 
and that the existence of the official deed, likewise a valid and 
effectual deed, is a pre-requisite to the operation of this section, 
u nder it inapplicable to the ease at bar.

No curative section has been brought to my notice which 
vests title in the tax purchaser or deprives the owner of his right 
of redemption where no tax sale deed which can be recognized as 
such has been executed or delivered.

The defendant also relies upon the provisions of the l and 
Registry Act of B.C., 1906, eh. 23. A certificate of title under 
that statute confers on the holder merely a primA facie title: 
Howard v. Miller, 22 D.L.R. 75, [1915] AX'. 318. decided in this 
Court on May 28, 1913. By sec. 31, in ease of an application for 
registration by a purchaser of land at a tax sale, the registrar is 
empowered, after notice to the persons appearing upon the assess­
ment roll to lx* interested in the land and in default of opposition 
by any of them, to register such purchaser as owner of the land. 
By sec. 32 he is authorized to direct substitutional service of such 
notice “where it is made to appear to (him) that the notice men­
tioned in the last preceding section cannot be personally served 
or cannot be personally served without undue expense.”

The owner in this case resided in Victoria, where assessment 
and other notices had been sent to him, as appears by the evidence. 
An order was made by the registrar for substitutional service 
u)>on him, in common with a number of other owners of property 
'«Id for taxes, by advertisement and by mailing a notice, ad-

l
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dressed to him at Vancouver. This order was made apparently 
without any material. The only affidavit produced, made by one 
Hartley, was sworn several days after the last insertion of tin- 
advertisement, anti states, as to some twenty-three property 
owners, that in the opinion of the deponent “it would entail 
considerable expense to serve all the above parties personally.' 
The registrar, when examined as a witness at the trial, said that 
he had no personal recollection of the matter or why he had mad» 
the order for substitutional service ; that it was his practice to 
do so; that from the papers in the registry office, including Hart 
ley's affidavit, he assumes he made an order for service in thi- 
way; that the statute is very broad and wide and he understood 
authorized a general order for substitutional service without con 
sidering the case or position of each particular individual involved 
It is fairly obvious that no inquiry was made as to the where­
abouts or residence of the registered owner of the lots now in 
question and that it was not “made to appear to the registrar 
that he could not be personally served or could not Ik* so served 
without undue cx]x*nse.

Moreover, the notice mailed to the owner at Vancouver war- 
returned to the registrar through the post office undelivered, yet 
no steps appear to have been taken under sub-sec. 3 of sec. 32 
which provides that “on the return of any letter containing any 
notice the registrar shall act in the matter requiring such not in 
to Ik* given in such manner as he shall think fit.”

In my opinion the order for substitutional service was clearly 
made without jurisdiction, with the result that registration <>f 
the purchaser as owner under sec. 31 was made without the notice 
required by that section and was therefore ineffectual and the 
certificate of absolute title issued to the defendant Lalondc claim 
ing under him is invalid.

The defendant finally set up abandonment and acquiescence 
as an answer to the plaintiff’s claim. The circumstances would 
probably not warrant a defence on the ground of laches 1 icing 
made to an equitable claim. The plaintiffs are asserting a legal 
right which no mere lapse of time short of the period fixed by the 
statute of limitations would extinguish.

I do not find in the circumstances anything amounting to a 
representation by the plaintiffs or their testator to persons dealing
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with the property tliat they would not assert their right to it, 
followed by action and on the part of the latter of such a nature 
that an estoppel would arise1 against any subsequent assertion 
of their rights by the former. Anderson v. Mun of S. Vancouver, 
46 Can. S.C.R. 425, at 44G et seq., and 402.

In my opinion the appeal should be allowed with costs here 
and in the Court of Appeal and the plaintiffs should have judg­
ment for the recovery of the land with costs of the action. If 
the relief of an accounting and the claim for damages are insisted 
upon they are entitled to a referenee to the proper officer of the 
Supreme Court of B.C. to have those matters dealt with, the 
costs of which should be reserved to be disposed of in the Supreme 
Court of B.C. according to its usual practice.

Brodeur, J. (dissenting):—The question that arises in this 
ease is whether the plaintiffs may redeem some lands sold for taxes. 
RnlH-rt Heron, the former owner of those lands, never paid any 
taxes on them from 1893, the date he got them from the Crown, 
until they were sold for taxes on July 22, 1890.

Those lands wen* in the assessment district then known as 
the New Westminster District and the assessor and collector for 
that district was Mr. E. L. Kirkland.

In 1895, the New Westminster District seems to have been 
divided in two, one was called the Vancouver District, for which 
Mr. Bryne was appointed assessor and collector, and the other 
was called the Westminster District, with Mr. Kirkland as assessor 
and collector. The lands in question being in the city of Van­
couver they became part of the Vancouver District.

There is nothing in the Official Gazette, the only document 
we have on the matter, shewing that the jiower of the collector 
for the old “New Westminster District” to collect moneys for 
arrears of taxes was cancelled.

In 1896, on July 22, Mr. Kirkland proceeded to sell those 
lands for the payment of those arrears, and, on July 22, 1898, he 
made a deed in favour of the person who had bought the property 
at the public tax sale.

It is now claimed on this appeal that Mr. Kirkland had not 
the power to sell the lands in question and to execute that deed. 
There is no doubt that he was the assessor and the collector of 
the New Westminster District and that as such he could assess
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the lots in question and levy taxes thereon. We have no evidence 
that his powers with regard to the collection of overdue taxes 
were cancelled in 1895 as claimed by the appellant. That point 
was not formally raised by the statement of claim. It is true 
that some evidence was given which might have some effect on 
that point but it was not complete and it does not shew that Mr. 
Kirkland’s authority over the taxes then due was at an end by 
the division of the district.

I do not see that the point was dealt with in the notes by the 
Judges of the Courts below and we have an affidavit shewing that 
it was never mentioned in the Court of Appeal.

I consider that the evidence which we have before us does not 
shew that Mr. Kirkland had no power to deal with the collection 
of the taxes and the sale of the lands upon which they were 
imposed and that, in these circumstances, the point raised by 
the appellants in that regard should not be entertained. 1 may 
add that the provisions of the Assessment Act (ch. 179 of 1897) 
and particularly secs. 27, 78, 81, 87, 92, 94, 96, 116 and 119 give 
to the assessor who has assessed the property the right to collect 
the taxes thereby imposed.

From 1896, the date of the tax sale, until 1904, the date of his 
death, Robert Heron does not seem to have taken any steps to 
redeem the property. The evidence does not shew either whether 
he made inquiries with regard to the payment of taxes or the 
redemption of the property.

In 1904, after his death, his executor, Mr. Brown, found some 
papers concerning those lands and made inquiries with regard 
to them. Having found, however, that they had l>een sold for 
taxes, he did not exercise any right of redemption which he might 
have. The property was once more sold in 1906 for taxes. From 
that date until 1913 no steps have been taken by the Heron 
estate, the appellants, with regard to that property; but the lands 
having increased in value they instituted the present action.

There is no doubt as to the validity of the second tax sale. 
There is no question either with regard to the validity of the first 
tax sale; but they claim that their right of redemption under the 
first tax sale still exists because the deed was executed a day 
before the date at which it should have been made.

Under the Assessment Act of B.C. the owner of land sold for
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taxes may “at any time within two years from the date of this 
tax sale or before the delivery of the conveyance of the tax sale" 
redeem the estate sold.

The appellants claim that they are still within the time for 
exercising that right because there has never been delivery of any 
legal conveyance to the purchaser. Was the tax deed void or 
voidable? If it is an absolute nullity, then no delivery of con­
veyance has taken place.

The actual execution of the deed could have been performed 
at any time after July 22. A new deed could have been executed 
the very next day and no question could be raised with regard 
to its validity. If the money had been tendered on or before 
July 22, 1898, the rights of the appellants could not be denied 
and the execution of the deed on that date could not have been 
invoked against them. Rut no such tender was made and tIn­
deed which has been prematurely executed could not be, in my 
opinion, considered as a nullity. It was simply voidable and now 
that the deed has its full effect, that it was formally delivered to 
the purchaser, it seems to me that the right of redemption which 
the owner of tin- land possessed has expired. The purchaser’s 
right has become absolute.

Resides, I agree with the trial Judge that the provisions of 
sec. 255 of eh. 222, R.S.R.C., 1911, have cured any defects which 
might have occurred in connection with this tax sale.

It is true these curative sections should not be construed in 
too liberal a way but the statute is drafted in such terms and such 
language that a deed which has lx-en executed, like the present 
one, would preclude the appellants from claiming seventeen years 
after the sale has taken place the right to redeem the property. 
For these reasons, the appeal should be dismissed with costs.

---------  Appeal allowed.
The “OREGON” (1).

Prize Court, Victoria, U.C., lion. Mr. Justice Martin, Judge in Prize for 
British Columbia, June 26, 1916.

Prize Court—Inherent jurisdiction to preserve cargo—Seizure
BEFORE ISSUE OF WRIT.

The Prize Court lms jurisdiction, both statutory and inherent, to 
take all necessary steps to preserve property in its custody, and therefore 
an order will be made that the cargo of a seized ship should be unladen, 
inventoried and warehoused to protect it from damage by damp and 
heat. This jurisdiction begins from the “moment of seizure,” and may 
be exercised before the issue of a writ.
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"Oregon.”
(D-

Statement.

Petition presented by the marshal in prize. The ship, a 
three-masted power schooner, had been seized by H.M.C.S. 
“Rainbow," Walter Hose, acting captain, on or about April 23, 
1916, in the Gulf of California and brought into Esquimalt, 
B.C., on May 29, 1916, and, pursuant to sec. 10 of the Naval 
Prize Act, 1864, delivered up to the marshal on the following day. 
On June 1, the affidavit as to ship papers, required by sec. 17 
of said Act and O. IV. was filed, but no writ had yet been issued. 
The marshal’s affidavit shewed that the cargo, a miscellaneous 
one of about 245 tons, had been partly damaged by damp and 
water in the hold, there being about 3 feet of water therein 
at the time the marshal took possession, and that the vessel 
was making water at the rate of about 5 inches ]>er day, 
and had to lie pumped out daily; that there was a very bad 
smell with heat coming from the cargo through the one small 
ventilating hatch, the main hatches having been sealed up, which 
led to the belief that certain portions of the cargo were sweating, 
in consequence of which the marshal unsealed the main hatches 
and inspected the cargo so far as possible and found that certain 
boxes of sugar in the lower tiers of stowage had been damaged 
by water, and also many sneks of com, and probably other goeds; 
that there were about 50 tons of coffee, and u large amount of 
cigars and cigarettes, leather, dried bananas, etc., etc., which 
should be removed without delay in order to be preserved from 
deterioration from damp and heat and sweaty conditions.

Harold Robertson, for the marshal, moved for an order that a 
survey should l>e made of the ship and that the cargo should 
be unladen and sold, and for that purpose that the ship should l « 
brought to Victoria harbour.

Luxton, K.C., for the officer of the Crown, supported the 
application.

Lindley Crease, K.C., for Bartning, Guerenay Cia of Mazatlan. 
Mexico, claimants

Martin Swanson, the master of the ship, l>cing in Court.
Martin, J.:—In my opinion, the statute and rules warrant the 

making of an order at any time to preserve a ship or a cargo 
which is in the custody of the Court by its marshal, subject 
to its orders (sec. 16), and the hand of the Court is not stayed 
in this, or certain other respects, liecause the writ has not yet
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been issued. An order, therefore, is now made that the goods 
“be unladen, inventoried and warehoused,” as mentioned in 
sec. 31, the various consignments lieing kept distinct, but the 
time has not arrived to consider the question of a sale which may 
be better decided upon after the marshal has made his return to 
the commission, which will issue to him for the aforesaid purposes. 
It is unnecessary to give any directions to the marshal ils to 
where or how the unlading should take place : that is part of his 
duty to decide.

1 may add that, quite apart from any statute or rule, this 
Court lias inherent jurisdiction to take all necessary steps to 
preserve any property which is in its custody, and its jurisdiction 
liegins not merely when the ship is delivered to the marshal, but 
from the moment of seizure: The “Zamora,” {1010] 2 A.C. 77, 
99, 108, 2 B. & C. Prize Ca. 1, wherein it is stated that "the pri­
mary duty of the Prize Court ... is to preserve the res 
for delivery to the persons who ultimately establish their title.” 

The question of costs will lx» reserved to be spoken to later.
______ Order accordingly.

The “OREGON” (2).
HriU Court, Victoria, B.C.. lion. Mr. Justice Martin. ,1 mlyc in 1‘rizc for British 

Columbia, August it, 1919.
Prize Court—Appearance—Lapse ok time—Enemy claimant's affidavit.

Where leave is given to enter an n|>|ieaninee after the expiration of 
eight days after service of the writ it is not a condition precedent to the 
granting of the application that an alien enemy should then file an affi­
davit stating the grounds of his claim.

Summons for leave to enter appearance.
Bullock-Webster, in support of application.
Lvxton, K.C., for the officer of the Crown.
Martin, J.:—Leave will lie given to enter an appearance. 

The effect of this is to put the applicants in the same position as 
though they were within the 8 days, and they must conform to 
the rules as regards an alien enemy or otherwise, but to obtain 
this leave the filing of an affidavit under O. III., r. 5, is not a 
condition precedent, though in the case of one who is an alien 
enemy, it ought to lie filed before appearance, and the conse­
quences for not doing so will later be visited upon such defaulting 
party. It should not now’ be assumed that the rule will not lie 
complied with at the proper time by the alien enemy, if he is one. 
The giving of leave is the first step, and the filing of the affidavit 
is the second. Order granted.
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I*. C. Prize Court, Victoria, H.C., Hon. Mr. Justice Martin, J ud<p in l'rizi foi 

ISritish Columbia, September 12, 1916.

Prize Coukt—Examination or witnesses—Pohtponement or—Plead 
ma» Pabticclab».

The examination of witnesses, officers of a seized ship, who are about 
to leave the jurisdiction, will not. be post|Mined until a |ietition is filed 
by the Crown.

Pleadings and particulars of the grounds for condemnation will onl\ 
be ordered in very B|x‘cial cases.

Particulars ordered in the circumstances of the present case, ther 
being no intimation given in the writ of such grounds.

Statement. Summonh for an order that the proper officer of the Crown be 

directed to file a petition under O. VII. shewing upon what 
grounds the condemnation of the ship and cargo are sought 
and that till that is done the pending examination before the 
Registrar of the master and three other witnesses, officers of th< 
ship (viz., the purser, engineer and wireless operator) not being 
British subjects, on behalf of the Crown, pursuant to order 
already made, lie postponed: the said witnesses after their exam 
ination proposed to leave British Columbia.

Bnllock-Webster, for owners of the ship and certain cargo 
owners.

Crease, K.C., for Bartning, (îueranay Cia, of Mazatlan, Mexico, 
part owners of cargo.

Luxton, K.C., for the officer of the Crown.
Martin.!. Martin, J.:—After careful consideration and consulting all 

the authorities available, I have reached the conclusion that tin- 
part of the summons which asks that the Crown do file a petition 
should stand for further consideration, for it may, probably, be 
disposed of to better advantage after the result of the examina­
tion is known. In the circumstances, I would not be justified in 
delaying the examination which is to take place within 3 da>>, 
and there is no way of detaining these foreign witnesses who are 
aliout to leave the jurisdiction for Mexico. The mere fact that 
there are no pleadings or particulars for condemnat m would not 
warrant the postponement of the examination which at this 
stage, very largely at least, represents the former examination 
under the old practice of “three or four principal persons belong­
ing to the captured ship” on the standing interrogatories 
“within all practicable speed after the captured ship is brought 
into port” under repealed sec. 19 of the Naval Prize Act, 18(11



31 D.L.R.) Dominion Law Reports. 165

I give leave to the applicant to amend the summons to ask 
alternatively for the delivery of particulars. Costs reserved P. C. 
pending further consideration after the examination is finished. thk 

In the view which I am about to express it will be unneces- “0r®°on 
sary for me to decide the important point as to whether or no the ——
Crown can be required to file a petition under O. N IL, r. 1. In the 
case of the “Sandefjord”, an unreported decision of Drysdale, J., 
in the Prize Court for Nova Scotia, he (according to what pur- 
)H>rts to be a copy of his judgment) gave a “ruling as to the 
proper party to begin such pleading” under said order as bil­
lows:—

I think it is the plain intention of the rules that where a party appears 
•mil makes a claim, if pleadings are directed, the claimant should begin In- 
tiling his jietition to which the Crown answers and on the petition and answer 
the cause goes down to trial in the absence of any further order.

The party instituting the cause may be ordered to file a |»ctition and in 
a proper case this could be done, but when parties ap|>eur and make a claim 
I think the rules contemplate a petition or statement of claim of such parties 
mi the form of pleadings to which the Crown pleads by what is technically 
called under the rules an answer. This will be my direction in this case and 
after the claim or claims be duly made herein, an order will pass for pleadings.

The exact date of this decision is not before me, but it recites 
that the summons on which it was given was issued on January 
12, 1915. Since that time, however, we have the further benefit 
of the decision of the President of the English Prize Court on 
March 6, 1915, in the “Animes”, 1 Prize Cases, 261, 271, wherein 
that Judge refused an application for pleadings or for particulars 
of the Crown’s claim, saying that:—

I am not going to be a party, except in extremely special cases—there 
may be some—to the introduction of pleadings, summons for particulars, 
etc., into these Prize Court proceedings.

But there is no suggestion that when that sort of case does 
arise the Crown, which is unquestionably included in the expres­
sion, “A party instituting a cause” in r. 1 (as it has instituted 
this cause by issuing a writ under O. IL, r. 1) should not be required 
to file a petition, or give particulars under O. VIII. as the case 
may Ik*. And it should further be noted that the prior case of the 
“Bellas,” 20 D.L.R. 989, wherein the President of this Court, at 
Ottawa, made an order directing the Crown to file a petition, 
was not cited to the Judge who decided the “Sandefjord”, and 
though such order was not contested yet nevertheless that action 
was taken without objection as to its propriety.
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B. C. But, as intimated above, I am not called upon to express an
V. C. opinion on this point and, therefore, shall reserve it for a future
The occasion, should it arise, l>ecause I think this in any event is a

ihkuon.' very special case wherein at least the Crown should give particu-
—— lars of its bare claim in the writ “for the condemnation of them

Hunm. j (l e > ghip an(j cargo) as good and lawful prize seized and taken
as prize by our ship of war ‘Rainbow.’ ” Said O. VIII. does not 
restrict the delivery of particulars to the case of pleadings, and 
the form of O. No. 14 refers to matters “alleged” in “the plead­
ings or other documents in which the allegations arc contained.’
I am the more moved to make the direction because I note that 
in the “Zamora” (1916), 2 B. & C.P.C. 1, the writ set out with 
brief, yet sufficient particularity, the different grounds of con­
demnation, as it did also in the “Antares,” a fact, which is to be 
borne in mind in supplying the above quoted remarks of the 
Judge therein. As the writ herein stands nowr, I feel that, having 
regard to all the circumstances of the case, particularly the many 
different classes of claims, with various claimants in different 
places, the great distance and difficulty of communication in the 
present unhappy disturbed state of Mexico, the absence and dis­
persion of certain witnesses, it would lead to so much expense and 
delay as to almost be oppressive were all these different claimants 
required to come into Court with each one necessarily prepared 
to meet all possible grounds, yet in complete ignorance of any one 
ground upon w’hich condemnation was sought.

Therefore I direct that particulars be delivered, this to be 
done on or l>efore October 2 next. Costs to be in the cause.

Order accordingly.

ADAMS v. GLEN FALLS INSURANCE CO.
ONT. Ontario Supren ” ' >*.»»• •• .. ^ . q ,

noagins, jj.a. April iy, I'Jiu.magec ana

Insurance (§ VI Cl—355)— Proof of i.ohs—Fraud—Onus.
The turns of proving fraud or false statements in the statutory déclara 

tion by the assured proving loss by fire, required by the Insurance Act 
(It.8.0. 1914, eh. 183, sec. 194), is upon the insurance company. Mere 
suspicion, or even grave suspicion, is not enough. There must lie dear 
and satisfactory proof by the company, not such as would warrant i 
conviction for fraud and perjury, but strong enough at least to leave 
no reasonable inference but that of guilt.

Statement. Appeal by plaintiff from the judgment of Sutherland, J.
Reversed.
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Leighton McCarthy, K.C., for defendants, respondents.

The judgment of the Court was delivered by 
Meredith, C.J.O. :—This is an appeal by the plaintiff from the Ai,amb

ONT.
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judgment, dated the 10th February, 1916, which was directed to Glen Falls 

be entered by Sutherland, J., after the trial of the action before ço. 
him, sitting without a jury, at North Bay, on the 6th and 7th Merod"^7;j0i 
December, 1915.

The appellant carried on a general store at North Bay and 
lived above his shop, and the building belonged to him. On the 
1st August, 1914, lie effected an insurance with the respondents 
the Glen Falls Insurance Company on his stock in trade for $3,000, 
and on the same day an insurance on it with the respondents the 
Imperial Underwriters Corporation of Canada for $2,000, and on 
the 17th September, 1914, an insurance on it with the respondents 
the Metropolitan Fire Insurance Company for $2,000. He also 
effected an insurance of $500 on his household furniture and of 
$1,000 on his building, on the 18th June, 1914, with the Glen 
Falls Insurance Company; on the 29th October, 1914, an insurance 
on his household furniture for $600 with the Imperial Underwriters; 
and an insurance on his building for $1,000 with the Scottish 
Union and National Insurance Company. The last mentioned 
insurance is not, however, in question in the action.

On the 11th February, 1915, a fire occurred, which originated 
in a building adjoining that of the appellant, the result of which, 
as he alleges, was to do serious damage to his stock in trade and 
to his household furniture, and some damage to his building, and 
the action is brought to recover the proportion of the loss thus 
sustained for which the respondents, as he contends, arc liable.

The claim is that the loss and damage to the stock in trade 
caused entirely by smoke was $3,333.90; the loss and damage to 
the furniture caused in the same way $150; and the loss and damage 
to the building $250.

These claims are disputed by the respondents, and they also 
set up as defences to the action the failure of the appellant to 
furnish to them proper proofs of his loss, and that the appellant 
in an account of his loss which he did furnish made false and 
fraudulent statements with reference to his claim, by which, by 
virtue of the 20th statutory condition, his claim is vitiated. The
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statements of defence do not shew in what particulars the state­
ments alleged to have been false and fraudulent were so, and no 
particulars appeaf to have been delivered.

The appellant on the 17th March, 1915, delivered to the three 
companies proofs of his loss. The proofs consisted of statutory 
declarations, in which he declared with respect to the stock in 
trade that he estimated that he had suffered loss to the extent of 
$2,900, made up oit the basis of 20 per cent, of the value of the 
stock, which he declared was $14,500, and that the damage was 
caused by smoke spreading from the fire; and in which he de­
clared, with respect to the building, that it was damaged to the 
extent of $250, and, with respect to the household furniture, that 
it was damaged to the extent of $150.

These proofs of loss were objected to by the respondents as 
being insufficient, and further proofs of loss were furnished on 
the 17th April following, and it is in them that the false and 
fraudulent statements are alleged to have been contained. These 
proofs were in the form of a statutory declaration of the appellant, 
in which he declared that he had made a detailed statement of 
the loss sustained on the different articles in his building, and had 
found that it was necessary for him to “supplement the loss” 
by claiming the sum of $3,333.90, and with the declaration was de­
livered a statement marked exhibit A, which he said was a detailed 
statement shewing the loss he had sustained by the fire. This state­
ment is headed “Copy of Stock-sheet, February 5th, 1915,” and 
contains a detailed list of the various descriptions of articles of 
which the stock was composed, with their values set opposite, 
which aggregate $14,150.60. In another column are set out the 
percentages of damage to the different articles, and in a third 
column the total amount of damage to them, based on these 
percentages.

This declaration and the statement were sent by the appellant's 
solicitors to the respondents’ solicitors, and in the letter which 
accompanied them the writers say, “If there is anything further 
you require you might let me know.” So far as I have been able 
to discover, no answer was made to this inquiry, and no further 
complaint was made as to the sufficiency of the proofs of loss 
that had been furnished. It was therefore not open to the 
respondents to set up the insufficiency of the proofs of loss, if
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indeed it was open to them to object to them when they had 
definitely rejected and refused to pay the appellant’s claim or any 
part of it: Morrow v. Lancashire Insurance Co. (1898-9), 29 O.R. 
377, 20 A.II. 173.

The question which lies at the threshold of the inquiry, both 
as to the amount of the loss and the alleged fraud and false state­
ments, is, what was the valut1 of the appellant's stock in trade at 
the time of the fire?

As to this the learned trial Judge says: “I was not convinced 
that there was the quantity of stock in the plaintiff's store at 
the time of the fire that he stated there was.”

Assuming that that means that the appellant had not proved 
that the stock in the store at the time of the fire was of the value 
of $1-1,000, not only is the finding not supported by the evidence, 
hut is directly opposed to it.

That the stock in the store at the time of the fire was of that 
value was testified to by the appellant and his clerk, Abe Sturt, 
and there was also the evidence to the same effect of William 
Baldwin, an independent witness called by the appellant, and of 
Max Claver, a witness called by the respondents. Not a witness 
was called by the respondents to speak as to the value of the 
stock, and it is most significant that neither McKeown, the agent 
of two of the companies, who took their risks, nor Cory, the 
adjuster, t>oth of whom were called as witnesses by the respondents, 
was asked anything as to the quantity or value of the stock, 
and neither of them ventured to suggest that it was not worth 
what the appellant alleged was its value.

The question next in importance is, was the stock damaged by 
smoke?

The only answer to it that it is possible on the evidence to 
give is, that it was. There was adduced on the part of the appel­
lant a large body of evidence to support his testimony that the 
store was filled with smoke; and against this there was only the 
testimony of McKeown that on the morning after the fire he did 
not detect the smell of smoke when he was in the plaintiff’s shop; 
the testimony of a fireman named McNee, who said that he did not 
s<e any smoke when he went upstairs to the appellant’s living- 
rooms; the testimony of the chief of the fire brigade, who said he w as 
in the appellant’s store three times, that on the first occasion there
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was not enough smoke to bother and that he did not see much 
smoke, that on the second occasion the smoke did not seem any 
worse, that there was smoke upstairs but not very much, and that 
on the third occasion the smoke had lifted; and the testimony 
of William Martin junior, who said that looking into the store lie 
could sec a slight haze around the lights.

Testimony such as this cannot outweigh the testimony of ;i 
witness who speaks of seeing a considerable smoke in th0 store, 
so dense that he was “afraid of there being lire there” (Mellvenna. 
the Mayor of North Bay); of Leonard W. Wilson, car inspector 
of the Canadian Pacific Railway Company and a member of tin- 
town council, who said that “on account of the smoke, although 
the lights were on in the store, you could not sec the back part of 
the store, you could see the lights at the back, but you could not 
distinguish the back part of the store;” of William Prior, a car­
penter and joiner, who was employed shortly after the fire to 
repair the furniture that was upstairs, and who said that it was 
“heavily smoked;” of John Carey, who says that the store was 
“full of smoke;” of Walter Wright, a fireman who went upstairs 
after the fire had progressed for some time and says that he 
“found considerable smoke there;” and of Henry Ritter, who says 
that about ten minutes after the fire began he went into the store 
for the purpose of telephoning—I infer for a doctor to see a servant 
girl who had been badly hurt in getting her out of the building 
in which the fire started—that the store was “thick with smoke," 
so thick that he was unable to find the doctor’s number in the 
telephone-book, that he remained watching the fire until two 
o’clock in the morning, and during all the time he was there 
“there was more smoke in.”

The next question to be considered is, what was the extent 
of the damage done to the stock?

The view of the learned trial Judge was, that it was “very 
unfortunate that the plaintiff, with the experience he had with 
previous fires and his knowledge that a separation of the damaged 
from the undamaged goods would naturally and properly he 
expected, did not immediately after the fire make up in detail 
a list of the goods alleged to be damaged.”

It may be open to question whether the appellant was bound 
to do this; but, even if he was, the observation is, I think, scarcely
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fair to the appellant; lie might well delay or omit doing this until 
a request to do it had been made by the respondents. The doing 
of it would have entailed a considerable interruption of his busi­
ness and the expenditure of much time and labour; and in the case 
of the only previous lire in which the course suggested was said 
but not proved to have been adopted, it was not taken until the 
company had asked that it should be taken. The appellant may 
well have thought, and not unreasonably, that, as the damage was 
general, an estimate could be made of the loss by an inspection 
of the stock as it lay on the shelves and elsewhere in the store.

1 differ also as to the insurance companies having been put 
off their guard and misled by the appellant’s action after the lire. 
A perusal of the evidence leads me to the conclusion that the 
agent McKeown knew from the first that the appellant claimed 
that his stock, furniture, and building had been damaged by smoke, 
though it is quite possible that McKeown thought that the claim 
would not be large.

Much was attempted to be made of the fact that in referring 
to the damage by smoke the appellant pointed to the ceiling, 
the contention being that this shewed that he was limiting his 
claim for damage by smoke to the building, and that he had then 
no idea of making a claim for damage to anything else. That is 
not the inference I would draw7 from the incident. There had been 
a discussion as to the smoke, and the appellant in i>ointing to the 
ceiling did so to shew7 that there had been smoke* in .«• building, 
and what he did was as much as to say: “You can s« ■ for yourself 
that there was smoke in the building; look at the riling; it was 
white before the fire.” So also as to the req to McKeown 
to go upstairs. It meant, “Go up stairs with me and you will 
find there evidence that the building was filled with smoke.”

However that may be, according to McKeown’s own testimony 
he was told by the appellant as early as the 18th February that 
he claimed that his stock had been damaged—McKeown says to 
the extent of 8 per cent., but this is denied by the apjxdlant. 
Knowing as McKeown did that the appellant intended to make 
a claim for a substantial amount for damage to his stock by 
smoke, the fault for the course which the learned trial Judge said 
should have been taken lies, in my judgment, not with the ap­
pellant, but with the insurance companies which McKeown 
represented. It is incomprehensible to me why the agent Mc-
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Keown and the adjuster Cory did not take means to ascertain 
definitely whether the stock really had been damaged by smoke, 
and, if so, to what extent it was damaged. They knew early 
that the appellant claimed that it had been damaged, and the 
building bore evidence of smoke in considerable quantity having 
been in it, yet they did nothing beyond entering the store and con­
cluding, without having made any examination of the stock, 
that it had not been damaged.

The view of the learned trial Judge was that, “if there had been 
any appreciable damage to his” (the plaintiff’s) “stock by smoke, 
it was greatly and deliberately exaggerated in the claim made.” 
With that view I cannot agree. Acting as a juror, I cannot but 
conclude that a stock such as the appellant had in his" store, 
when subjected to the action of a dense smoke for several hours, 
and especially the articles that were light in colour, would in all 
probability have been damaged by the smoke. This must have 
been the view of the respondents themselves, otherwise there 
would not have been the strenuous effort that was made to shew 
that there had been little or no smoke in the store. The testimony 
of the appellant as to the damage was corroborated by Sturt, and 
to some extent also by the witness Baldwin, who saw the stock 
very shortly after the fire, and testified that, “taking a rough 
estimate of it,” the damage was between $3,000 and $4,000, and 
that the damage to the clothing, to which his attention was 
specially directed, was about 50 per cent., which is 10 per cent, 
more than the appellant’s estimate.

After the l>e8t consideration that I have been able to give to 
the matter, my conclusion is that $2,000 would not be an un­
reasonable sum at which to fix the damage to the stock; and the 
appellant is, in my opinion, entitled to recover that sum, to be 
apportioned of course among the respondents according to the 
amount of their respective policies, unless the claim of the ap­
pellant is vitiated by reason of fraud or false statements in his 
declaration as to the matters mentioned in the 19th statutory 
condition. The onus of proving the fraud or false statement 
alleged to have been made was upon the respondents, and mere 
suspicion, or even grave suspicion, is not enough. There must 
be clear and satisfactory proof.

It was strenuously argued by counsel for the resixmdents that 
what purported to be a statement of a stock-taking on the 5th
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February, 1915, was a document fabricated after the fire, and 
that there had been no stock-taking at that time. It was con­
tended that it was established that when the respondents’ solicitor,
Mr. McCarthy, and Mr. Cory, the adjuster, were in North Bay 
in November, 1915, for the purpose of the examination for dis­
covery of the appellant, Cory found among the papers which were 
produced to him by the appellant, preparatory to his examinat ion MmdUh.CJ.o. 
for discovery, a document which punxirted to shew the result 
of a stock-taking on the previous 5th February, and the per­
centages of loss on the various classes of gcxxls then in stock ; 
that this document shewed on its face that alterations had been 
made in the original figure's in three or four places; that it was 
taken out of a bundle of papers the appellant was asked to pro­
duce at his examination, by the appellant, and was not produced 
at the examination or since, and that the appellant produced at 
the trial a document (exhibit 22) which was not, although he 
testified it was, the document which Cory had seen, in which it 
is said the alterations appeared.

What motive the appellant could have had for inventing the 
story as to the stock-taking and fabricating the stock-list I cannot 
conceive, if, as I have concluded, he had stock on hand of the 
value of $14,000. I could understand his having a motive if 
the respondents had been able to shew that the value of the stock 
on hand was much less than that.

According to the testimony of Cory, alterations had been made 
in the values in four places in the stock-list which he found among 
the papers handed to him by the appellant. The only alteration 
he recollected was in the item of underwear, the value of which 
lie said had been changed from $1,272 to $1,372. When shewn 
exhibit 22, he said it was not the stock-list he had seen ; and, when 
asked as to whether it had a heading, his answer was that he 
“did not remember whether it had this exact heading.” This 
stock-list had been taken by Cory to Mr. McCarthy. McCarthy 
testified, referring to the alteration which Cory said he remem- 
bf red, that it looked as if the figures had been written up $800 or 
$900; he also said that the top of the sheet had been cut off, as 
in exhibit 22, and that percentages were shewn as in that exhibit, 
but that a line had not been run through them, and there was no 
second column of percentages as shewn in it. He also made the 
statement that the document “indicated that a person was
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figuring on hie percentages and adjusting his values to get his 
proper summation or total.’ ’

I fail to understand how any such thing can have been in­
dicated by the stock-list. It contained no statement of what the 
damage was, beyond giving the percentages, and there was no 
summation or total shewn. What possible difference, then, 
could it have made, as far as the document was concerned, whether 
the values were more or less than they were stated to be in the 
stock-list as it was written before the alterations? It is worthy 
of observation that the propounding of this theory was left to 
Mr. McCarthy, and was not fathered or supported by Mr. Cory.

It is unfortunate that, having, as they evidently thought they 
had, found an important piece of evidence which more than threw 
doubt upon the honesty of the appellant’s claim, neither Mr. 
McCarthy nor Mr. Cory took the precaution of making a fac­
simile of the incriminating document, but left the question of 
what it contained and shewed, to be determined by their recollec­
tions of what they had seen. What I have said is, I think, em­
phasised by the fact that, as has been seen, their recollections 
do not correspond.

Assuming all that was said by Mr. McCarthy and Mr. Cory, 
except the theory propounded by the former, to be true—and they, 
no doubt, stated the facts according to their recollections of them— 
I fail to see the importance of this as affecting the issue to be de­
termined. It may be, unless Mr. McCarthy’s theory ought to 
be accepted, that changes were made at the time the stock-list 
was written—indeed, there is nothing to shew the contrary—and 
that the appellant, fearing the fact that the alterations which had 
been made would be used against him as they are being used, 
decided to substitute for the document that Mr. Cory had found 
a clean copy of it which would not shew the alterations. This 
was, no doubt, an improper thing for him to have done, but the 
doing of it affords no ground for vitiating his claim.

According to the provisions of the 20th statutory condition, 
the fraud or false statement must be in a statutory declaration 
in relation to the particulars mentioned in the 18th condition. 
Neither in the declarations furnished in March, nor in the declara­
tion furnished in April, is there any statement that there had been 
a stock-taking on the 5th February and that exhibit A shewed
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the result of it. All that the two documents, taken together, 
mean, when fairly read, is that exhibit A, as the declaration 
states, “is a detailed statement shewing the loss sustained Iry me 
in the said fire.”

If this view is correct, it is unimportant, as far as the question 
of the application of the 20th statutory condition is concerned, 
whether or not there was in fact any stock-taking. See lioss v. 
Commercial Union Assurance Co. of London, 26 U.C.R. 552. I 
am, however, of opinion that it was satisfactorily shewn that stock 
had been taken on the 4th and 5th February and that the stock- 
list, exhibit 22, was the result of it.

I cannot understand why it should be necessary to reach the 
conclusion that there was no stock-taking and that the stock-list 
was fabricated after the fire. While it is true that the stock 
was not taken as it would be taken in a well-conducted business 
establishment, it must be remembered that neither the appellant 
nor Sturt was an experienced business man, and that they went 
about the work in the way that seemed to them most convenient 
to enable the appellant to find out the value of the stock, and in 
the way in which, according to their testimony, the work had been 
done in the previous year. It is difficult for me to believe, and 
I do not believe, that the whole story as to the stock-taking was 
an invention designed to enable the appellant to support a dis­
honest and fraudulent claim against the respondents. It was 
urged that the slips upon which St urt said he made his memoranda 
and handed to the appellant in order that he might make out the 
stock-list, should have been produced, and that the absence of 
them was a circumstance that pointed strongly to the conclusion 
that there never was a stock-taking. I do not think so. On the 
contrary, I think it was a most natural thing to destroy the rough 
memoranda after they had answered the purpose for which they 
wore made.

In what particular, then, were there fraud and false statements 
in the declarations? If at all only in the statement as to the 
amount of damage done to the stock.

I apprehend that it must always be difficult to determine 
accurately the extent of the damage that smoke has caused to 
such a stock as the appellant had, and opinions would naturally 
differ, and differ perhaps widely, as to it.

As I have already said, the probabilities are altogether in
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favour of the view that, if there was as much smoke in the «tore 
as the appellant and the witnesses called on his behalf testified 
there was, the stock, and p&rticularly the articles that were light 
in colour, would have been damaged, and I think seriously 
damaged. Besides the oaths of the appellant and Sturt, there is 
the evidence of Baldwin, to which I have referred, which corro­
borates them to some extent at least; and the evidence to the 
contrary is not satisfactory. It is entirely of persons, and few 
of them, who either formed their conclusion upon the hypothesis 
that there had been little or no smoke? in the store, or upon that 
and a very cursory look at the stock. Indeed, the learned trial 
Judge’s finding that the respondents were put off their guard 
and misled by the action of the appellant is designed to meet tin- 
contention that there was an absence of evidence on the part of 
the respondents to answer the case made by the appellant as to 
the damage done by the smoke, and the extent of it.

I do not mean to say that the estimate made by the appellant 
of the damage that had been done to the stock by smoke w as not 
an excessive estimate, but I do not think that it was so excessive 
as to justify the conclusion that it was dishonestly and fraudu­
lently made. Such a finding ought not to be made unless his 
estimate is so extravagant as to lead necessarily to the conclusion 
that the excessiveness was due not to an error of judgment, but 
was motived by an intention to defraud. It is a very serious 
thing to find a man guilty of fraud and perjury; and, to justify 
such a finding, the evidence ought, if not such as would warrant 
a conviction for fraud and perjury, to l>e at least clear and satis­

factory, and to leave no room for any reasonable inference but 
that of guilt. As to this, I refer to Rice v. Proinncial Insurance 
Co. (1858), 7 U.C.C.P. 548; Park v. Phvnix Insurance Co. (1859), 
19 U.C.R. 110; and Parsons v. Citizens' Insurance Co. (1878), 
43 U.C.R. 261.

I am, for these reasons, of opinion that the defence founded on 
the 20th statutory condition was not made out.

There remains to be considered the claims for damage to the 
household furniture and to the building. There were two polities 
covering the household furniture, one of the Imperial Underwriters 
for $600, and the other of the Glen Falls Insurance Company for 
$500, and the appellant’s estimate of his loss was $150. This 
claim was supported by the testimony of the witness William
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Prior, who said that the damage to the furniture was $175, and 
there was no evidence to the contrary except that as to there having 
been little or no smoke upstairs, with which I have dealt. The 
learned trial Judge apjK-ars to have overlooked this claim, ami the 
appellant should have judgment for the amount of it against the 
two insuring companies, in tint proportions of five-elevenths 
against the Glen Falls Insurance Company and six-elevenths Mere.iith.c.JO. 

against the Imperial Underwriters.
As I have already mentioned, the building was insured in the 

Glen Falls Insurance Company for $1,500, and in the Scottish 
Union and National Insurance Company for $1,000. The claim 
for damage to it is $250.

The appellant appears to have thought that damage1 had been 
done by water thrown on the building having leaked through the 
roof, and made his claim under that impression. It turned out 
that this was a mistake, or that the Scottish Union satisfied him 
that it was a mistake, and he settled with that company on the 
footing that damage to the amount of $22 only had been done.
This sum probably, although the evidence is not clear as to it, 
represented what the appellant had paid the witness Wallburn 
for repairs, consisting of re-painting and re-decorating, and putting 
in some glass that had l»een broken.

I do not think that the appellant is entitled to recover more 
than the Glen Falls Insurance Company's proportion of $22. 
The other company ap]>enrs to have got the better of the appellant 
in the settlement with him, as they paid on the basis of the building 
being insured for $3,000, when, as far as tippears in the evidence, 
it was insured for only $2,500. I do not think that there was 
fraud or false statement with respect to this claim; but, if there 
were, it would affect only the right to recovery on the Glen Falls 
policy on the building. The proportion of the loss on the build­
ing which that company should pay I would fix at fifteen twenty- 
fifths of $22—$13.20.

I would, for the reasons 1 have given, allow the appeal with 
costs, reverse the judgment, and direct that judgment be entered 
for the apjxllant in accordance with the opinion as to his rights 
which I have expressed, with costs throughout.

12—31 D.L.K.
Appeal allowed.
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ALGOMA STEEL CO., Ltd., r. DUBÉ.
DUBÉ ». LAKE SUPERIOR PAPER CO.

Supreme Court of Canada, Sir Charte« Fitzpatrick, C.J., and Davies, Idington.
Anglin and Brodeur, JJ. June 19, 1916.

Master and servant (§ 11 A G — 122)—Hired crew—Danobroi> 
MACHINERY SAFETY—JOINT LIABILITY.

A company which hires machinery and certain operators is liable for 
injury to the latter from negligence in the management of the maehinerx 
and the company which owns the machinery is liable to its operators 
for the same injury if the machinery was defectively equipped when 
supplied; for joint negligence each company is severally liable.

|Dnhé v. Algoma Steel Co., 27 D.L.K. Go, 35 0.L.11. 371, affirmed in 
l»art.|

Appeal from a decision of the Appellate Division of the 
Supreme Court of Ontario, 27 D.L.K. 05, 35 O.L.K. 371, affirming 
the judgment at the trial in favour of the plaintiff against the 
Algoma Steel Co. and dismissing her action agamst the Lake 
Superior Paper Co.

Anglin, K.C. and ./. E. Irning, for appellants, the Algonin 
Steel Co.

T. 1\ Unit and McFadden, for plaintiff appellant and respon­
dent.

Atkin, for the Paper Co.
Fitzpatrick, C.J.:—I am of opinion that the apjieal of the 

Algoma Steel Co. should be dismissed with costs and the cross- 
appeal of Mrs. I)ub£ allowed as against the Paper Company 
with costs, for the reasons given by Maelaren and Garrow, JJ., 
in the Court below and adopted here by my brother Anglin.

There is evidence to support the finding that the derrick 
or crane was dangerous as supplied by the Paper Company, and. 
because of its defective equipment, the crane toppled over and 
killed Dubf\ There was also negligence in the management of tin- 
crane by the Steel Company, and both companies, by their 
joint negligence, contributed to the accident.

If the crane had been properly equipped, it would not have 
toppled over, and if proper care had been taken in its management, 
the consequences of the defective equipment might have been 
overcome. Therefore, I have come to the conclusion that. on 
the evidence, the verdict of the jury should l>e supported.

Moreover, the relation of master and servant between Dube 
and the paper company continued to exist up to the time of his 
death. That company was responsible to him for his wages. 
It alone could dismiss him and he was subject to its exclusive
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orders. (Vide Walton Compensation, 38 and 89, Hals., vol. 20. 
p. 191, No. 421 ; Dalloz, Répertoire Pratique, Accidents de Travail, 
No. 44; (1916) Q.O.R.S.C. p. 219.)

Davies, J.:—I am of opinion that the appeal of the Algoma 
Steel Co. must be dismissed with costs and the cross-appeal of 
Mary Dubé against both companies, seeking to hold them both 
liable, should also be dismissed with costs. The result would 
be that Mary Dubé would lx* entitled to retain her judgment 
against the Steel Corporation for the full amount of $3,(MM) 
awarded as damages by the jury.

The accident which happened and which caused the death 
of Dubé was not found by the jury to have happened lx*cause 
of any inherent defects in the crane or its equipment. The proxi­
mate and determining cause of the accident was found by them 
to have been the negligent use by the Steel Company of the 
crane and its equipment without having any one in charge- who 
was, in fact, competent to direct it. In answer to the question 
put to them as to the use1 of the crane» by the Steel Company, the 
jury find that the crane», as it was when useel by that e-ompany, 
wiis a “elangerous machine” in “not Iwing prope»rly clumped 
to the track or blocked under decking anel elee-k of crane» not being 
prejperly ballasteel.”

Rut these findings, in themselves, woulel not have be»en suffi- 
cient to make» that company liable». The me»™ use by the e-om­
pany of a elange»re>us machine would not be» e»ne>ugh unless it was 
fourni that such use, owing to the ele»feets e>f the machine, causeel 
the accident. The next questions aske»el the» jury were:—

(5) Were the defendants, the Algoma Steel Co., guilty of negligence- 
which caused the de»ath of Martin I*. Dubé? A. Ye*s. (j. If ho, what is 
the negligence you fine!? Answer fully. A. In not having a pro|x-r rigger 
tf> superintend the weirk that wanted to be done.

The» ncglige»nc(», therefore», fourni by the* jury, anel the» only 
ne»gligence found by them, against the» Ste»el Company was the 
neglect to provide a proper rigger or e»ompe»te»nt pe-rsem to direct 
and control the working of the crane in the» conelition it was in 
anel for the work required to tie* elone».

That it was the duty of the Steel Company to have provided 
such a rigger or compe»tent person is beyond question, anel that 
they failed in that duty is equally clear. That the duty was one 
which they owed to the decease»el engineer seems to me also
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under the facts as proved quite dear. I do not find it necessary t< > 
determine whether or not Dubé was, at the time when working 
the crane, the servant of the Steel Company. I am «trough 
inclined to think he was. In any event, they owed a duty towards 
him,.as the engineer of the crane they were working, to provide 
a competent superintendent to direct his working of the engine 
with safety. Without such directions he could not work at all 
At least, that is my conclusion from the evidence, and I thinl 
it wras admitted on the argument that Dubé, in the calxx)se or 
cabin or small lx>x in which he was, could not direct or control 
and did not attempt to direct or control the proper movements of 
the crane. The absence of proper superintendence by the compam 
ensuring his safety in t he discharge of his work was a negligent disn 
gard of th«‘ duty they owed him, quite irrespective of whose servant 
he was. He moved the machinery just as he was ordered l>\ 
the person in charge to do, and every act in connection with the 
working of the crane was done according to the orders of the rigger 
or controller who was directing its working. Under these cir­
cumstances, it Ix'came the duty of the company operating tin 
crane to provide a proper system for its operation. That person 
or those persons, for there appeared to Im> more than one, was. 
or were, admittedly inexperienced and incompetent, and the 
jury found that the negligence which caused Dubé's death was 
in the employment of such incompetent persons “to suix*rintcn-l 
the work that wanted to be done."

It seems to me, therefore, quite clear that the Steel Company 
failed to discharge the duty tfiey owed to Dubé under the circum­
stances, and that, such failure having been found to be the proxi­
mate and determining cause of the accident, they are liable for 
the full amount of the damages.

The jury’s findings against the Paper Company are not such 
as, under the circumstances, make them jointly liable with the 
Steel Company. It is true the jury find as against them that 
they were guilty of negligence “in not furnishing proper equipment 
clamps and ballast in deck of crane,” and that the crane, in the 
condition in which they hired it to the Steel Company, and in 
which it was when the latter used it, was a “dangerous machine.” 
But they do not find that this faulty equipment or that it being 
a “dangerous machine” was the immediate and determining cause
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of the accident. On the contrary, that cause; was found to l>e the 
neglect of the Steel Company to have the crane used, directed 
and controlled by a competent manager or rigger.

In all respects, therefore, I am in agreement with the judgment 
of the Court of Appeal.

I have read the several cast's on which the parties respectively 
rely. Rut I am fully satisfied that, as was so clearly stated by 
the Lord Chancellor ami the other Judges who delivered judg­
ments in the case of McCartan v. Belfast Harbour Commissioners, 
(1911] 2 I.U. 143, that each case depends upon its own s]>ecial 
facts, and that, except where the decisions formulate some legal 
principle, the decided cases are only useful as illustrations.

It must be remembered that in the case at bar Dubé was 
exonerated by the jury from any contributory negligence, and 
the case was argued on that basis.

Counsel for the Paper Company relied strongly upon the case 
of Donovan v. Laing, [1893] 1 Q.B. Ü29. That was a case where 
a fu-rson directing the opt'rat ions of a crane, corresponding with 
the iM'rson who is called throughout this appeal a “rigger,” was 
injured by the negligence of the man in charge of the crane, 
corresponding to the man Dulx5 in this cast'. It was the exact 
reverse of this case, where the man in charge of the crane (Dubé) 
was killed through the incompetence of the rigger employed by 
the Steel Company.

Under the special facts of that case, the Court held that, as 
the owner of the crane, when he hired it to another, had parted 
with the power of controlling the eranesman with regard to the 
matter on which he was engaged, though the latter still remained 
his general servant, he was not liable for his negligence.

If in this case the negligence of the cranesinan, Dubé, had 
been a factor, 1 could see the relevancy of this decision in the Don­
ovan Case, [1893] 1 Q.B. G29. Under the facts as they exist I 
do not. The Paper Company are sought to lx; held liable because 
of defects in the crane and its equipment. As these have nof been 
found the immediate and determining cause of the accident, I 
have held that company not liable. The Steel Company I have 
held liable because they failed in their duty to provide a proper 
system under which the crane was worked and a proper controller 
to direct its working, and that the jury found such failure on their 
l’art to lie the negligence which caused the accident.
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I am also of opinion that, although under the findings of the
S. C. jury the Paper Company cannot be held liable, yet that the case 

Aluoma ^ regards the costs of that company comes within the principh 
Steel 0f Ji€Sterman v. British Motor ('ab Co., [1914] 3 K.B. 181, when

V it was held that the upholding of an order on an unsuccessful
defendant to pay a successful company defendant's costs depends, 
in all eases, on whether it was a reasonable and proper course 
for the plaintiff to have joined both defendants in the action.

In this case I think it was a reasonable and proper course to 
join both defendants, and that the Steel Company, which I hold 
liable, should pay to the plaintiff all such costs against the Paper 
Company which, under the judgment to be delivered, she may have 
to pay or have incurred by reason of the joinder in the action 
of the Paper Company.

Idington, J.:—I think in the circumstanc -s in question herein
that the appellant owed to the deceased a legal duty to take ear*
which it failed to discharge, and thereby caused his death.

I so find quite independently of whether or not there was
a legal relationship of master and servant within the meaning
of the Workmen’s Compensation Act.

In accepting control of, and operating what has been found
to have been a dangerous machine, at the time of its so doing.
the appellant became bound in law to take due care, in carrying
on such operation, that all such persons as might be lawfully 
in or about said machine were not endangered thereby or should 
not suffer from its use. Instead of taking such due care, it
handed over the direction and management of the operations
therewith to those who were not competent, and hence it should 
abide the consequence.

The deceased and another who went with the machine formed, 
as it were, but parts thereof, and could not have been considered
by either of the companies as a fully equipped crew intended to 
operate the machine.

I Urn, therefore, unable to attach that importance to the con­
versation liad between the respective representatives of each 
company as to the sending clamps along with the machine which 
appellant’s counsel does and presses so far as to suggest must, 
when coupled with the fact of and legal effect of a contract of
hiring, lx1 held a warranty of the efficiency of the outfit.
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Anything that* transpired between the companies cannot, 
as I view the principles of law applicable, as between the deceased 
and the appellant, absolve the latter so long as it was the party 
dominant in controlling the operations of the machine.

Moreover, when one tries to render it possible to hold these 
companies jointly liable, we find the very foundation of their 
relations, which were reduced to writing, is not produced, and at 
this stage it is impossible to form any very definite conclusion 
in regard to such relations. All we know is that there was a 
sort of letting or hiring of something which was not kept by the 
owners for general public use, but let with such parts, including 
in that part of a crew', as the parties agreed upon, for which some 
compensation was to be made.

Their agreement to dispense with clamps cannot affect 
respondents’ rights. And whether or not she might have had 
an action against the company in whose service her late husband 
was engaged can form no concern of the appellant ; short of that 
being an action against the companies jointly and founded on 
a joint liability which I cannot find in the facts.

The common sense of the jury in reaching the verdict first 
returned of $1,500 against each, if it had been maintained, I 
suspect might, if the case had been fought out on the lines it 
indicates as possible, have fourni some support in law.

As the case stands, it is all or nothing so far ns appellant is 
concerned. Its negligence was the last fatal slip of those concerned 
and the proximate cause of the death of the deceased.

I, therefore, think the appeal must be dismissed with costs, 
including the costs of all parties and of the cross-appeal against 
the Lake Superior Co., which, of course, fails.

The necessity of keeping the latter company before the Court, 
even by circuitous and cumbrous methods, was fully justified, 
if we have due regard to the division of opinion in the Court 
below. If the appellant had ever been found, in the course of 
this litigation, putting forward and acting upon the principles of 
law I have proceeded upon and discarding and helping the Courts 
to discard the application of the Workmen’s Compensation Act, 
1 could sympathize with its suffering costs.

By the other course it has possibly got off with a very much 
more moderate verdict than it might have had returned against 
it from a common law point of view.

Dubé.
Idington, J.
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Anulin, J.:—That the death of the plaintiff’s husband, 
Dubé, was caused either by lack of proper equipment of a derrick 
supplied by the defendant, the Lake Superior Paper Co. (herein­
after called the Paper Company), to its co-defendant, the Algoma 
Steel Cor]x>ration (hereinafter called the Steel Corporation) 
or by the unskilful management, or by a combination of both 
these causes, scarcely admits of doubt, and was not seriously 
contested. Nor, contributory negligence on the part of Dubé 
having been negatived by the jury and there being no appeal 
from that finding, is there much room for doubt ns to the liability 
of one or the other, if not of both, of the defendants for the dam­
ages assessed at $3,000.

The jury has found that the derrick or crane as supplied and 
used was dangerous, and that its danger consisted “in (its) not 
being properly damped to the track or blocked under decking : 
deck of crane not being properly ballasted.”

It would appear that, if properly equipped, the unskilful 
use of the crane might not have resulted in its collapse; and ii 
would also seem more than probable1 that, if it had been skilfully 
used, the lack of proper equipment might have proved harmless. 
The failure of the Paper Company to furnish proper equipment, 
the jury finds to have been negligence1 on its part which caused 
the death e>f Dubé; in failing to provide a competent person to 
direct the use of the crane the Steel Cor]>oration is found to have- 
been likewise at fault.

The Paper Company’s omission to supply clamps, etc., could 
be chargeable against it as negligence—i.c., breach of duty owing 
to Dubé under the circumstances—only if it should have reason­
ably anticipated tliat the derrick would have been put to a use 
for which this equipment would be required. A finding to that 
effect is involved in the jury’s answers to the first and second 
questions; and there is evidence to sup]>ort such a finding. The 
controverted issues on this branch of the case are the existence 
of the duty to Dubé by the Paper Company which it is charged 
with luiving neglected, and whether its breach was a proximate 
cause1 of his death.

On the other hand there is abundant evidence to warrant a 
finding that a competent supervisor was necessary, and that th< 
omission to provide one (a fact not in dispute) amounted to negli­
gence. Whose negligence is here the vital question.
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In order to have a true conception of the duty owing by each 
of the defendants to Dubé, it is essential to ascertain the relation 
in which he stood to each of them. There is no suggestion that 
the Vapor ConqMiny had undertaken the removal of the Steel 
Corporation’s disused alkali plant as independent contractors. 
They supplied the Steel Corporation, for a consideration, with 
the means to effect such removal. They were; bailors, and the 
Steel Corporation bailees, of the derrick. But, upon a consid­
eration of the authorities, 1 concur in the view of the four Judges 
of the Appellate Division, who held that under the circumstances 
in evidence Dubé was throughout the servant of the Paper Com­
pany. The case, in my opinion, tails within the principle of the 
decisions in Qunrmin v. Burnett, ü M. & W. 49V; Jones v. Corp. 
of Liverpool, 14 Q.B.D. 890; Moore v. Palmer, 2 Times L.H. 781; 
Union S.S. Co. v. Claridge, [ 1894] A.C. 185; McCartan v. Belfast, 
Harbour Commissioners, [1910] 2 I.R. 470; [1911] 2 I.R. 143; Con­
solidated Plate Class Co. v. Caston, 29 Can. S.C.R. 024 ; and Waldock 
v. Winfield, [1901] 2 K.B. 590, at 003-4. The absence of control 
of Dubé by the Steel Corporation, while performing his duties 
as “runner” of the crane, and of the right to dismiss him and 
substitute someone else for him, distinguishes this case from 
Donovan v. Laing, [1893] 1 Q.B. 029, liourke v. White Moss Col­
liery Co., 2 C.P.D. 205, and other cases relied on by the Paper 
Company. The Steel Corporation’s right of interference and 
the control exercised by it was no greater that than of the ship­
owner in McCartan v. Belfast Harbour Commissioners, supra.

In my opinion, as its servant engaged in doing work for its 
profit which his contract with it obliged him to perform, Dul>é 
was entitled to expect that his employer, the Paper Company, 
would not send him out with a machine so defectively equipped 
that its use in the wrork which was contemplated when it was 
hired would be dangerous unless that danger should be overcome 
or obviated by the exercise of can* and skill by a person "ot 
supplied by the Paper Company. Assuming that, as between 
the defendants, it was the contractual duty of the Steel Corpora­
tion to have provided a competent “rigger” as between itself 
ami its employee, I think the Pa|>er Company cannot invoke the 
failure of its co-defendants to provide such a rigger, whose skill 
and vigilance, if exercised, might have savin! the employee from
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the consequences of his employers’ own negligenee in sending 
him out to perform work for which the crane supplied by it was 
so inadequately equipped that its use was dangerous. Whatever 
rights (if any) the Paper Company may have against the Stool 
Corporation because of the absence of a competent rigger, that 
fact, in my opinion, does not afford a defence to it as against the 
plaintiff. 1 also agree with («arrow and Maclaren, J.Î.A., that there 
is evidence to sup]M>rt the finding that the negligence of the Paper 
Company was a proximate cause of the collapse1 of the crane, 
and I incline to think that the plaintiff is entitled to recover 
against this defendant under the Workmen’s ( ompensation Act 
as well as at common law, although, but for the existence of tin- 
relation of master and servant, unless the Paper Company was 
under contractual obligation to its co-defendant to furnish a 
“rigger,” it would probably not be liable at all under the doctrine 
enunciated in such cases as O'Neil v. Everest, (il L.J.Q.B. 453, at 
455, in 1892. Dubé was killed in the course of his employment, 
while, and in consequence of, acting in obedience to a negligent 
order of a person in the employment of the Paper Company, 
to whose orders he was bound to conform. He was killed owing 
to defects in machinery negligently supplied to him by his em­
ployer for the work he was sent to do. The fact that, although the 
collapse of the derrick was a natural consequence of the Paper 
Company's negligence, that negligence became operative beeaus- 
its effect was not counteracted by competent supervision (though 
the duty to provide that supervision rested on its co-defendant1 
does not suffice to prevent the Paper Company’s negligence being 
truly a cause and not merely a condition of that collapse happening. 
Paterson v. Mayor of Blackburn, 9 Times L.R. 55; Beg. v. Haims. 
2 (’. & K. 308; Engelhart v. Fanant <V Co., (18971 1 Q.B. 240 at 
24G-7, per Rigby, L.J.; Burrows v. March (las <fc Coke^Co., L.R.
5 Ex. 07 ; 7 Ex. 90.

The plaintiff's case against the Steel Corporation is perhaps 
not quite so clear. Dubé was not its servant. The highest 
degree of care that it owed him was that which is due to an invitee 
or licensee. It may lie that, as between the Steel Corporation 
and the Paper Company, the latter is under an obligation arising 
out of warranty which may entitle the Steel Corporation to in­
demnification. That question is not before us, and I express no
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opinion upon it. The existence of such a warranty would afford 
no answer to a claim by the plaintiff for breach of a duty owing to 
her deceased husband. Nor does the fact that Dubé was the 
servant of the Paper Company affect the liability of the Steel 
Corporation if it was under a duty to supply a comptent rigger 
as the jury has found. Upon the evidence there is some uncer­
tainty as to whether the order of the Steel Company was for “a 
derrick and crew," by which might be well understood a body 
of men in numl>crand qualification sufficient to control and oi>eratc 
the derrick, or was for “a locomotive crane with engineer and 
fireman," as its pleading avers. The written order is not in evi­
dence. Counsel for the Paper Company at the trial made this 
statement:—

The Paper Company owned the crane and « Mr. Dubé uk
the engineer to run it and McLaughlin as the fireman to fire it. They then 
hired it with its crew to the Algomn Steel Co.

In his factum counsel for the Paper Company sjienks of the 
Steel Corporation “having lured a derrick with its crew of 2 
men only." The evidence makes it reasonably clear that, in 
addition to the “runner" and the fireman, the crew of a derrick 
such as that in question should include a competent man known 
as a “rigger" to supervise the “spotting" of it and the management 
of the work to be done. The failure to provide such a man was 
certainly negligence on the |>art of one or other of the defendants. 
Inasmuch as the jury has attributed that negligence to the Steel 
Corporation and not to the Paper Company, it would seem prob­
able that, in its opinion, the contract between these two companies 
required the Paper Company to furnish only the runner and 
tin-man, leaving the obligation ui>on the Steel Corporation, 
which was to order the derrick to be put in operation, to furnish 
the necessary siqx'rvisor. If that be the correct view of the 
case, and I think it is a fair inference from the jury’s findings, 
which cannot upon the evidence be held to be clearly erroneous, 
the liability of the Steel Corporation would also seem to be clear. 
It could not lie heard to urge “identification" of Dubé with his 
employer, the Paper Company, as a defence (see Child v. IIcam, 
b.lt. 9 Ex. 170, at 182; Mcmbcry v. Great Western It. Co., 14 App. 
Cas. 179, at 191); indeed, it would itself be liable to the Paper 
Company for any damages sustained by it in consequence of the
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breach of the implied undertaking to provide a rigger competent 
to handle the derrick with reasonable care and skill.

But, whatever may have been the duty in this respect of the 
two companies inter ae, I rather incline to think that the necessity 
for having a competent rigger in charge was so clear that, as to 
any person likely to be injured through just such an accident as 
that which luippcned, whether one of its own employees, a mere 
stranger lawfully on the promises, or an employee of the bailor, 
the Steel Corporation, before directing that the derrick should be 
put into operation, was under an obligation to see that it was in 
charge of such a rigger. Attempting the removal of such a heavy 
article as a tank weighing 8,700 pounds without a competent 
rigger verges very dost; upon, if it does not amount to, reckless­
ness, such as would entail liability to a mere licensee or invitee.

When the derrick was placed or “spotted” in order to remove 
the tank, in the carrying of which it collapsed, it was found that, 
as then adjusted, the arm of the crane would not reach it. Instead 
of moving the derrick closer, as the evidence shews might easily 
have been done, one Jeffrey,an employee of the Steel Corporation, 
directed Dubé to lower the arm of the crane. This had the effect 
of increasing the distance between the derrick and the end of tin 
arm, thus augmenting the leverage, which proved to be too great 
when the load was swung out. This was the immediate cause 
of the collapse. A competent rigger would, in all probability, 
have either insisted upçn the derrick being placed nearer or being 
secured by clamps or by blocking up the platform before attempt­
ing to move this heavy tank with the arm extended practically 
to its extreme length. It may be that, as against the Paper Com­
pany, the Steel Corporation was warranted in assuming that the 
operation could be fully performed just as it was attempted. 
But I gravely doubt that it would have been justified in making 
such an assumption as against any person—even a servant of 
the Paper Company—whose personal safety was thus jeopardized. 
In view of the jury’s findings, however, it seems to be unnecessary 
to determine this question.

I am, for these reasons, of the opinion that the verdict against
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joint wrong, and, whatever may he their rights of indemnity 
inter se, neither ran ask to have the damages apportioned as 
against the plaintiff. The main appeal should be dismissed and 
the cross-appeal allowed, and the plaintiff should have judgment 
for $3,000 against ' * s, with costs throughout.

Brodeur, J.:—In hiring their crane to the Algoma Steel Co., 
the Lake Superior Paper Co. should have furnished a proper 
equipment, clamps and ballast, to raise the five or six tons of 
weight that were mentioned. But they have not done so, and, 
as a result defective equipment, the accident in question
has happened to their servant Dubé. The jury has found that 
they were negligent. There was evidence to justify such a verdict, 
hut the Courts below have not, however, accepted it. That is 
not a question of law that was being raised on that issue between 
the Paper Company and the relatives of the victim, but it was a 
question of fact of which the jury was the judge. (McCartan v. 
Belfast Harbour Comm., [1911] 2 Lit. 143.

Of course, if there had been no evidence to justify the verdict, 
the latter should be set aside. But there was sufficient evidence 
to justify it, and it should be maintained. The appeal of Mary 
Dubé against the Dike Superior Pai>er Company should then be 
allowed.

As far as the Algoma Steel Co. is concerned, the jury found 
also that the latter company was guilty of negligence in not having 
a competent foreman to superintend the work that had to be 
done. Tliat verdict was approved by the Courts below and 
should be maintained.

The judgment should be that the defendant companies are 
condemned to pay, jointly and severally, the sum of $3,000, of 
which $1,250 to the plaintiff, Mary Dubé, and the balance dis­
tributed in equal shares to the six children of the victim. The 
defendant companies should pay the costs throughout.

--------- Judgment varied.
HAND v. WARNER.

A tic Brunswick Supreme Court, Amtcal Division, Mclseod, C.J., and Burry 
and Grimmer, JJ. September 20, 1916.

Alooma

Duré.
Brodeur, J

-27)—Rescission—Misrepresentation in

When; the purchaser of property under an agreement of sale, which 
described the property as containing “Sti acres more or less," was given 
a deed of conveyance of the property, which he accepted without requiring 
or receiving in the deed any covenant or warranty as to the acreage, 
and gave back a mortgage as part payment under the agreement, he can-
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nut set up an a defence, in an action for foreclosure of the mortgage, tin 
fact that he afterwards discovered the property to contain only 66 acres. 
Neither, having accepted the conveyance without question, can lie suc­
cessfully counterclaim for rescission of the contract, on the ground of 
fraud and misrepresentation.

[Julliffc v. liakt r, 52 L.J.Q.B. (MM), followed.J

Appeal by defendants from a judgment of White, J., in a 
foreclosure action. Affirmed.

The judgment appealed from is as follows:—
White, J.:—This is an action brought by the plaintiff for tin 

foreclosure of a mortgage, given by the defendants to the plain­
tiff, upon a farm situate near Upper Woodstock, on what is known 
as the Jacksonville road, in Carleton county, and for side of tin- 
mortgaged pro]Kirty. The mortgage bears date June 20, 1011 
and is made to secure the payment, on or before December 1 
1014, of $2,400, with interest at G% per annum. There Is no dis­
pute as to the fact that the mortgage was made by the defendants, 
nor as to the identity of the property mortgaged, nor that tin 
whole principal and interest secured thereby is overdue and un­
paid. The defence set up is, that the defendants were induced 
to purchase the farm in question from the plaintiff by misrepre­
sentation and false statements, made by the plaintiff, and his 
agent, to the defendants, that the area comprised in the farm is 
80 acres; whereas, in reality, the farm contains only 00 acres and 
a fraction of an acre. By their answer, the defendants ask to 
have the mortgage set aside, and that the sum of $2,400, paid by 
them in cash to the plaintiff as part of the purchase price, should 
be repaid to the defendants with interest, and that the defendants 
should be recouped the amount expended by them in improve­
ments they have made upon the mortgaged lands.

From the evidence it appears that the plaintiff, by writing 
dated April 27, 1914, authorized Mr. Holyoke, a real estate agent, 
to sell the property in question; and that in the writing, or “listing" 
as it is termed, furnished to Holyoke for that purpose, he described 
the number of acres comprised in the farm as 80, whereof GO was 
cultivated and 20 in pasture.

Shortly after the property was thus listed, the defendant. 
Warner, informed Mr. Holyoke that he was desirous of buying 
a farm. In describing the character of the property he wished 
to buy, he stated that he wanted it to contain about 100 acres,as 
that was the smallest area he could work profitably. Holyoke,
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Iwth of the defendants, and the plaintiff, met together to examine 
the farm. They did not go over or around the whole property, 
hut went to an eminence, back of the buildings, whence the greater 
part of the farm could be seen. Warner, it apjM-ars, is near­
sighted and what is termed night-blind, and therefore could not 
see the limits of the farm’s boundaries. 1 mention that fact 
because the counsel for the defendants appeared to lay some 
stress upon it, and not because it seems to me to be of much 
importance. Warner, while the parties were thus examining the 
land, asked as to the acreage of the farm, and Mr. Holyoke 
replied that, according to his list, it contained 80 acres. The 
plaintiff said “yes, that is what i bought it for.”

On May 9 following, the plaintiff" and his wife, and the defend­
ants, met in Mr. Holyoke’s office. Holyoke drew up a typewritten 
agreement therein stated to be made between Mr. Hand and wife, 
as vendors, and the defendant, Warner, as vendee. This agree­
ment,as originally drawn and read over by Holyoke to the parties, 
stated, that:—
the vendor agrees to sell and the purchaser agrees to purchase all that cer­
tain farm property, buildings, anil improvements, situate at Upper Wood- 
stock, in the said parish of Woodstock, on the north side of the main Jackson- 
town Road, at present owned anti occupied by the vendors, for the sum of 
<t.S(K), payable as follows: The sum of $250 on or before May 10 instant; 
the sum of $250 on or before June 20. 1914; and the sum of $2,400 on or 
before December If», 1914, which said last-mentioned sum shall bear interest 
at the rate of 0 |ier cent, per annum, until paid.

The purchaser to have the blinds now on the house, the linoleum on 
the bath-room floor. The vendor to put all the fences now on the property 
in good condition.

The purchaser to have the privilege of having the house wired for electric 
lights at any time.

The vendors to l>e allowed the privilege of occupying the property until 
July 1. 1014.

This agreement to extend to ami In- binding on the respective heirs and 
assigns of the parties hereto.

In witness whereof, etc.
Vpon this agreement being read over, Warner called attention 

lo the fact that it failed to specify the acreage of the farm, and 
declined to sign unless the acreage was stated. Holyoke, in his 
evidence, says, that he thereupon replied, “well, according to the 
list, there is 86 acres in the farm;” that I then turned to Hand and 
asked him if 86 acres was correct. Hand said “ yes, it is 86 acres, 
that is what I bought it for,”and I said well, will it be satisfactory 
to you, Mr. Hand, if I include in this agreement the acreage and
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state 86 acres more or less? He said “Yes.” Warner demurred, 
and asked what I meant by more or less. Well, I said, Warner, 
in this province the term is used; as a rule, in stating the acreage 
of a farm, the number of acres is given, and the words “more or 
less” added; always has been and just why I am not prepared to 
say, but I presume it covers possible allowances for roads and it 
may vary an acre or two one way or the other. Mr. Warner 
asked me how much it would likely vary and 1 made the state­
ment 1 didn’t suppose it would vary more than an acre or two. 
Mr. Warner then asked the direct question if there would be al 
least 80 acres in it, and 1 asked Mr. Hand what he said about 
that, and he said “Oh, yes, 1 should think so,” thought it wouldn't 
vary that much.” Then 1 put in 86 acres, more or less, and tie 
agreement was signed.

As is not unusual where several persons, in testifying, give 
their l>est iccollection as to the terms of a conversation partici­
pated in, or overheard, by them more than a year previously, 
there is some difference in the evidence given by the witnesses as 
to just what was said in this conversation by the plaintiff as to 
the question of acreage. Mrs. Warner testifies that the plain 
tiff said, “he had never measured it himself but understood it to 
be 86 acres. ”

From the evidence, and the agreement itself as 1 construe it 
I think that the words inserted in writing by Holyoke, that i- 
to say, the words, “containing 86 more or less,” amount only 
to a representation by the plaintiff that the acreage of the farm 
was approximately 86 acres. At the same time, 1 am convince I 
Warner would not have signed the agreement had he not been 
satisfied by the insertion of these words, and from what was said 
when the agreement was signed, that there was at least 80 acre- 
in the farm. I am likewise satisfied that the plaintiff, at tin- 
time the agreement was signed, believed there were approxi­
mately 86 acres in the farm. He had been told before he bought 
the farm that it contained 86 acres. The shape of the farm, and 
its boundaries, were so irregular that the area of the property 
could not be readily computed. Although the plaintiff had 
owned and cropped the land for 3 seasons, I accept his state­
ment that during the whole period of his ownership he believed 
there was 86 acres in the property. I therefore find that in this
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representation made to the defendants, as to the area of the farm, 
there was no fraud.

By deed, bearing date June 20, 1914, and registered 2 days 
after its date, the plaintiff and his wife conveyed to the defendant, 
Warner and his wife, the property in question, for the considera­
tion therein expressed of $4,800. By indenture, bearing even 
date with the deed, and duly registered, the defendants mort­
gaged the property to the plaintiff to secure the payment 
to him of $2,400, on or before December 1. 1914, with interest 
from date at 0 per cent. The mortgage also provides that interest 
should be payable at that rate on all principal money at any 
time overdue. In both the deed and mortgage, the lands con­
veyed are described as:—

All I hut truei of land and premises situate, lying and being in the parish 
of Woodstock, in the county of Carleton, fronting on the road leading to 
Jacksonvi.le, bounded on the front or upper side by lands now or formerly 
owned by Samuel Watson, and on the front or lower side by lands now or 
formerly owned by Hezekiah Stoddard, said lands hereby deeded or intended 
to lie deeded, running back crossing the Foundry Hoad, so called, and being 
the same lands and premises owned by the late J. F. W. Wilson, and which 
lands and premises were owned and occupied by the late J. F. W. Wilson 
at the time of his decease, and being the same lands and premises owned 
and occupied by the late W. Wilson at or about the time of his decease, 
which said lands were conveyed to one Albert Brewer by the heirs of the 
late W. Wilson by deed, dated February 14, A.I). 1903, and recorded in the 
Carleton County Records in Book II. No. 4, on pp. .‘>70 and 5X0, and being 
the same lands a portion of which were conveyed to the said Chorenia Plummer 
by W. B. Everett by deed registered in Book S., No. 4, of said Carleton 
County Records, on pp. .'120 and .‘$21, and i portion thereof devised to her 
by th»* will of her late husband, ( I. F. Plummer, and being the same lands 
and premises conveyed by the said Chorenia Plummer to the said A. W. 
Hand, by indenture of deed, dated October 4, 111 10, and registered in the 
office of tin Registrar of Deeds of the said county of Carleton n Book B, 
No. 4. on pp (153 and 654.

It will be observed (1 ), tlmt the deed was made not to Warner 
alone, as stipulated in the agreement, but to Warner and his 
wife. (2), that the description is much fuller than that given in 
the agreement of sale. There is, however, no question that the 
property conveyed by tin* deed is the identical property specified in 
the agreement. The whole defence rests upon the fact that the 
land conveyed does not contain 80 acres more or less, as repre­
sented in the agreement. There is no statement, much less any 
warranty, in the deed as to the acreage of the land thereby con­
veyed.

N. B.

S. C.
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N. B. Upon these facts I think the defence cannot be sustained.
8. C. I have no doubt that the representations in the agreement,
Hanii that the farm contained 86 acres more or less, being both material

Warner. and false, would have sufficed to have justified the defendants 
in refusing to accept conveyance of the property; and that because

White, J. of such misrepresentation the plaintiff could not, in the event of 
such a refusal, have maintained successfully a suit for specific; 
performance. Rut, as the defendants accepted the deed, and 
consequent possession of the property, without requiring, or 
receiving, in the deed any covenant or warrant y as to the acreage; 
and as the agreement under which the deed was executed itself 
contains no stipulation that the plaintiff shall make eom]H*nsa- 
tion for any shortage in area, I think that the defendants arc 
now without remedy: Jollijïe v. Baker (1883), 52 L.J.Q.B. COD; 
Palmer v. Johnson (1884), 53 L.J.Q.B. 348.

In view of the opinions expressed in Palmer v. Johnson by 
the eminent Judges who deeided that case, I feel that 1 ought not. 
particularly when sitting as a Court of first instance, to attempt 
to carry the law bearing upon the question before me any further 
in favour of the purchaser than it has been carried by the judg­
ment referred to; and that, as there is here no stipulation to make 
compensation and no express warranty as to quantity the de­
fendants must fail in their defence to this action and cannot be 
granted the relief they seek to obtain.

I assess the principal due upon the mortgage at $2,400, and 
the interest thereon from June 20, 1014, to date at $262.40. Tin- 
usual orde r for foreclosure and sale will lx* made, all parties to 
have leave to bid. The defendants must pay the plaintiff tin 
costs of this suit.

McLeod, C.J.

A. B. Connell, K.C., for appellants.
F. B. Carvell, K.C., for respondent.
The judgment of the Court was delivered by
McLeod, C.J. (oral):—The Court have considered the judg­

ment delivered by White, J., and have agreed in it. The appeal 
is dismissed with costs. Appeal dismissed.

CAN. LIKELY v. DUCKETT.

8.C.
Supreme Court of Canada. Sir Charles Fitzpatrick, (and Davies, Idinglon. 

Anglin and Brodeur, JJ. June 19, 1916.
Shipping (§ II—7)—Charter party—Rights and duties—Size of -hip 

AND CARGO—DEMURRAGE.
Under u charterparty contract, the shipowner is bound to supply 

a ship so constructed as to he capable of carrying the complete cargo
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set out in the contract. The duty of a charterer is carried out when <'AN.
lie has supplied cargo in dimensions such as are usual at the port of -----
loading for ships of the size of the chartered vessel. The charterer can- S. C.
not he held liable under the demurrage clause of the contract for delay -----
in loading and discharging the cargo caused by faulty construction <if Likely 
the ship. v.

[Duckett v. Likrh/. 44 N.U.R. 12, reversed.] Duckett.

Appeal from the decision of the Appeal Division of the Statement. 
Supreme Court of New Brunswick, 44 N.B. R. 12, reversing the 
judgment at the trial in favour of the defendant.

Powell, K.C., and F. II. Taylor, K.C., " ** g.
Teed, K.C., for respondents.
Fitzpatrick, C.J.:—I am of opinion that this appeal should Fiupatrick.cj. 

lie allowed. The notes of my brother Judges, both here and 
below, are so complete that anything I add must be mere surplus­
age. In my view, the case lies within a very narrow compass.
The respondent’s undertaking, in the terms of the charterparty, 
was to furnish a vessel “in every way filled” to receive on board 
and carry from Apalachicola,1 Florida, to St. John, N.B., a full 
and complete cargo, both under and upon deck, of re-sawn yellow • 
pine lumber. And the obligation of the appellants, the shippers, 
was to deliver an average cargo of the kind described alongside 
and within reach of the vessel’s tackle. A cargo of re-sawn 
yellow pine lumber of the average lengths and sizes was delivered 
as provided for, but was not received on board the vessel because 
of its peculiar construction. It is not disputed that the cargo 
furnished the “Helen” was, as to sizes and dimensions, the same 
as had been furnished under similar charters for years at Apala­
chicola. In their factum the respondents admit that the ship 
and cargo were not suited to each other. The vessel was fitted 
out for the fruit trade, and not at all adapted, in accordance with 
the terms of the charterparty, to receive the lumber which the 
appellants chartered her to carry. I fail to understand how it 
can be assumed that the onus was upon the appellants to ascer­
tain whether the ship which the respondents chartered to them 
to receive a full and complete cargo of lumber, was adapted to 
carry such a cargo. The special construction and equipment of 
the vessel wts a fact within the peculiar knowledge of the re­
spondents, who must also be assumed to know, when they made 
the charterparty, what was meant by the term “a cargo of re­
sawn yellow pine lumber.” At the time the charterparty was 
entered into, the vessel lay in New' York Harbour, and the

B133D
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appellants never saw her until she arrived in St. John. In am 
event, the respondents’ contract was to provide a vessel fitted 
for the cargo and to receive on hoard the merchandise mentioned 
in the chartorparty, and this they failed to do, and they must 
suffer for the consequences.

The appeal should he allowed with costs.
Davie*, j. Davies, J.:—The controversy in this appeal is as to the n -

pective obligations of the owner and charterer of a ship chartered 
by the appellants to carry “a full and complete cargo both under 
and upon deck of re-sawn yellow pine lumber,” from Apala­
chicola, Florida, to St. John, N.B.

The action was brought by the owners against the charte rer.' 
to recover damages by way of demurrage or detention and also 
for deael freight.

The contention of the plaintiff owner was that the charterer 
was obliged to furnish the* steamer with such lengths of lumber 
as she1 could well stow and carry to her full capacity, amt that, as 
no special lengths of the “re-sawn yellow pine lumber" wen 
mentioned, the charterer was bound to furnish such lengths only 
as the steamer could carry, and, not having done so, but having 
offered timber of lengths the steamer could not carry, was liable 
for the damage s for the deael fre ight, and that the trade usage 
diel not apply or control.

The defendant's contention, on the other hand, was that lie 
was only bound to provide the lumber stipulated for of the ordinary 
lengths ami dimensions in that trade, and that the accepted trade 
meaning of the tenu “re-sawn yellow pine lumlier” is such lumber, 
sawn em four sides, without reference to lengths or dimension.1, 
and that the lumber he furnished was such as was well known to 
and in the trade as re-sawn yellow pine lumber, sawn on four 
sides, and practically the same as that furnished by his company 
under similar charters for many years. There was much differ­
ence of judicial opinion in the Courts below. The trial Judge 
held:—“That the cargo furnished to the ‘Helen’ at the loading 
port'was quite in accordance with the charterparty and the 
claim for dead freight could not be allowed. Also, that the ship 
‘Helen’ was unsuitable for the carriage of the freight the plaintiff 
company engaged to carry, and that defendant company fulfilled 
its obligation by furnishing a full and complete cargo of re-sawn
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yellow pine lumber to the plaintiff company’s ship ‘Helen’ at * 
the loading port. S. C.

lie further found that the “ ‘Helen’s’ construction and equip- |JKKIA 
ment delayed the discharge. That the delay was due to the „ ’
ship itself, and not to the presence of the schooner complained of 
and certainly not to the defendant.”

On appeal to the Supreme Court of New Brunswick, McLeod,
( J., was of the opinion that the defendant company was obliged 
to fill the steamer to her full carrying capacity and to furnish 
such lengths of “re-sawn yellow pine lumber as she could carry.” 
Not having done so, he held the defendant liable for the dead 
freight and for the demurrage at Apalachicola arising out of the 
fact that the steamer was unable to stow 150,000 ft. per day owing 
to the long lengths of lumlier supplied. For tin1 same reasons he 
held defendants liable1 for the 7 days’ demurrage at St. John in 
unloading. Grimmer, J., concurred with the Chief Justice, 
while Barry, J., in a lengthy, reasoned judgment, in which he 
cites and discusses most of the authorities bearing upon the 
dispute, agreed with the trial Judge.

As a fact it seems clear from the evidence and the argument at 
bar that, while the cargo tendered to the ship was an ordinary 
cargo of re-sawn yellow pine lumber mentioned in the charter- 
party, the steamer could not be called an ordinary steamer of 
her tonnage. Un the contrary, she was of a special and unusual 
Guild and construction and fitted to meet the requirements of a 
special trade, the West India fruit trade.

I cannot find any answer, in view of the evidence given of 
the usage in the yellow pine lumlier trade, to the proposition 
stated by Barry, J.

The case of Stanton v. Richardson, L.R. 7 C.P. 421, in 1872, 
affirmed in the Exchequer Chamber, L.R. 9 C.P. 390, in 1874, 
and in the House of Lords, 45 L.J.Q.B. 78, in 1875, fully sustains 
this proposition formulated by Barry, J. Brett, J., says, at p. 
135 of the report in the Common Pleas:—“I think .the obligation 
of the shipowner is to supply a ship reasonably fit to carry the 
cargo stipulated for in the charterparty,” citing as authorities. 
Lyon v. Melts, 5 East 427; Cibsori v. Small, 4 H.L. Cas. 353; 
Havelock v. Ceddes, 10 East 555. Anti see Blackburn, J., in 
lieadhead v. Midland R. Co., L.R. 2 Q.B. 412.
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Applying this principle, Barry, J., held that the findings of 
fact of the trial Judge shewed the cargo tendered at Apalachicola 
to have been an ordinary and reasonable cargo of re-sawn yellow 
pine lumber as called for by the charter; that the steamer was not 
a reasonable ship for the cargo offered; and that he could not sax 
the evidence was insufficient to support the finding that the delay 
in discharging the vessel in St. John was not occasioned by tin 
fault of the charterers, but was wholly attributable to the unusual 
construction and equipment of the ship.

After hearing all that could bo said in support of the judgment 
appealed from, and after reading and carefully considering the 
eharterparty and the different parts of the evidence called to our 
attention by Mr. Teed, I have reached the conclusion that tin- 
proposition of lawr on which the Chief Justice and Grimmer, J., 
based their conclusions, namely, that it was incumbent on tin- 
defendant company to furnish the steamer with such lengths of 
lumber as she could stow and carry, and that, having furnished 
lumber of lengths which prevented the steamer stowing or dis­
charging 150,000 feet per running day, they were liable as well for 
the dead freight as for the demurrage alike in Apalachicola as in 
St. John, cannot be supported. On the contrary, I am of tin- 
opinion that the judgment of Barry, J., founded upon the findings 
of the trial Judge, is substantially right and is supported by the 
highest authorities.

The question whether the re-sawn yellow pine lumber offered 
the ship was of reasonable length was one of fact. The evidence 
shewed that it was of the customary' and usual lengths of that 
kind of timber shipped in the trade at Apalachicola. That being 
so, I hold, as the trial Judge found, that it wras a reasonable cargo 
to be carried under the eharterparty; that the obligation of tin- 
charterer had been discharged when he offered it; and that the 
inability of the steamer to carry such lengths of timber owing 
to her peculiar construction was a failure on the part of tin- ship­
owner to furnish a suitable vessel to carry' that cargo, or, as put 
by the Lord Chancellor, in the case of Stanton v. Richardson, 
45 L.J.Q.B. 78, “to provide a ship which is reasonably suited tu 
carry that particular cargo.”

I would, therefore, allow' the appeal and restore the judgment 
of the trial Judge, with costs in all the Courts.

iiv
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Idington, J.:—1 agree with the construction put by the trial 
Judge and Barry, J., in the Court of Appeal, upon the charter- 
party in question herein.

I assume, as they seem to do, that a shipowner, tendering a 
vessel for a specified service, must supply one reasonably fit for 
the purpose of being loaded with the freight specified in gene ral 
terms, as in the charterparty.

They have (h alt so fully with the evidence and legal authorities 
applicable thereto that 1 cannot add anything useful, for 1 agree 
in the general line of reasoning they have adopted in relation 
thereto, so far as the claim set up for loss of freight and loss by 
delay in loading is concerned.

If there had been evidence that any substantial part of the 
freight tendered was of such lengths that men of experience and 
judgment should say that it was unreasonable to expect it to he 
shipped on “a vessel of 035 tons net register,” specified to be that 
of the “Helen,” the vessel in question, there might be room for 
Mr. Teed’s argument being given effect to.

He has had to contend for that without evidence to support 
it, and, indeed, is hence driven to urge, what I think is not founded 
in law, that the charterer takes the risk beyond even that, and 
must be held to know of the fitness or unfitness of the vessel he 
charters for the service he contracts for. 1 cannot assent to such 
a proposition. The unfitness of the vessel for the service for which 
her brokers and in effect owners for the time being tendered her, 
seems to have been the cause of the loss of time in loading and 
unloading.

In regard to the loss of time unloading, 1 wish to guard against 
committing myself to the proposition that, in the ease of such a 
charterparty as before us, the rules governing the harbour master 
or his hard necessities must bind the parties concerned.

The trial Judge seems to me to have set that aside for the 
purpose of this case, and attributed the loss to other causes. In 
doing so, I cannot find he conflicted with the evidence.

1 think the appeal should be allowed with costs.
Anglin, J.:—Upon the evidence I am satisfied that the cargo 

tendered by the defendant was reasonable and such as a vessel 
chartered for the purpose of carrying a cargo of “re-sawn yellow 
pine lumber” from Apalachicola should be able to load to her full

CAN.

8. C.

Duckett.

Idington, J.

Anglin, J.
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VAN. capacity. Tluit the plaintiffs' vessel was unable to do so was, I
8. V. think, dm1 to her |* culinr construction and the fact that she had

Likki.y been outfitted for fruit carriage, rendering her unsuitable for the 
business for which she was chartered to the defendant, and thus 
involving a breach of the plaintiffs’ obligation under the charter.
The incapacity of the steamer was the cause of the loss of dead 
freight of which the plaintiffs complain, and also of the demurrage 
at the port of loading. 1 agree with the trial Judge that the 
evidence would not warrant a recovery by the plaintiffs for the 7 
days’ demurrage at the j>ort of St. John for which they claim. 
Apparently there was also a delay at St. John of one-half a day. 
for which the respondents might perhaps be liable, occasioning 
damage amounting to $n0. Oil the other hand, had he counter­
claimed, the defendant would probably be entitled to a larger sum 
as damages for failure of the plaintiffs’ ship to take the full cargo 
provided for her.

On the whole, I agree in the conclusions reached by the trial 
Judge, and by Harry, J.. who dissented in the Apjieal Division, 
and would allow this appeal with costs and restore the judgment 
dismissing the action with costs.

1 Imili'i.r, J. liuoiiKVH, J., agrees with Anglin, .1. Appeal allouai.

B. V. LUCAS v. MINISTERIAL ASSOCIATION.

< ' \ British ( oltwihiu Court of Appeal, Macdonald, C.J.A,, ami Martin and
Calliher, JJ.A. Octobers, 1910.

1. Nk\V I'ltlAl. (§11—8)- IMI'HOl'Kit hkm yhkn of trial, Juduk.
The making of remarks by the trial Judge during the progress of a 

trial and in Ins charge to the jury calculated to prejudice a fair trial 
of the action is ground for a new trial.

[Aireu v. Umpire Stevedoring Co.. IS D.L.R. l(i<t, 20 B.C.R. 130. 
referred to.J

LlUKI. AND RI.ANDKH (§ II F .85) -KvIDKNCK OF I'VIILIVATION.
There is evidence of publication of a libel where it apjiears that the 

pamphlet containing the libellous words lias come into the hands of co- 
defendants.

Statement. Appeal by the defendant from the judgment of Morrison,

Mard. »nl,l. 
C.J.A.

J., in an action for libel. Reversed.
S. S. Taylor, K.O., for appellant.
Woodworth, for defendant Darkness.
E. P. Davis, K.C., for respondent.
Macdonald, C.J.A.:—I think there has been a mis-trial. 

Some remarks of the trial Judge during the progress of the trial 
and in his charge to the jury were, in my opinion, calculated to 
prejudice a fair trial of the action.
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This, however, does not necessarily dispose of the a])peul of 
the defendant Cotsworth which goes beyond that of the other 
defendants in this, that he says he ought to have been dismissed 
from the action at the close of the plaintiff’s case. His contention 
is that there is no evidence to shew that he was responsible for the 
publication complained of. It appears that he permitted the 
proofs of a pamphlet which he himself was preparing on the same 
subject to fall into the hands of his co-defendants, and it is sought 
to connect him with the alleged libel by shewing that it was from 
these proofs that his co-defendants extracted the words com­
plained of, or the substance of them. In his evidence on dis­
covery Cotsworth admits that the words in his said proofs and 
those complained of in this action are substantially the same. I 
therefore think that he is in no better position than his co-de­
fendants. 1 would allow the uppeal and order a new trial.

Martin, .LA.: It is not without much careful reflection that 
I am forced to the conclusion that the best interests of justice 
require the granting of a new trial herein, on the ground that 
there has been a mis-trial, in the proper sense of that word as 
defined in Aire y v. Empire Stevedoring Co., IS D.L.R. Itifl, 20 
Il.C.lL 130, 13"). Nothing is better established than that in 
the exercise of our grave discretion in the granting of a new trial 
on the ground of misdirection or non-direction, the charge of a 
Judge must be read as a whole to weight its effect upon tin- jury, 
and that isolated or detached expressions must not be fastened 
upon to set aside their verdict. At the same time, however, it is 
just as essential to bear in mind that a succession of expressions, 
none of which taken by itself is vital, may cumulatively result in 
creating such a forensic atmosphere that one of the litigants has 
been unfortunately, though unwittingly, prejudiced to such an 
extent that he has not in the fullest sense been accordeil that fair 
trial which is his right. In order to arrive at a proper conception 
of the situation in the ease at bar, I have endeavoured to put 
myself so far as is possible, mentally, in the position of one of the 
jury, and 1 can only reach the conclusion that as a juror I would 
have become so affected, even if unconsciously, by certain ob- 
ser vat ions in the charge and during the course of the trial that I 
should have l>ecn unable properly to discharge my duty however 
much 1 desired to do so. The principal reason for my long hesi­
tation, above mentioned, is that, happily, the setting aside of a

H. V.
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verdict for said cause (i. e., the cumulative result of judicial 
expressions) has been a very rare occurrence in this province, 
this being the first case- of that exact nature wherein that course 
has been taken which has come to my attention in the course 
of my judicial experience of over 18 years. And 1 realize that 
the case was far from an easy one for the .Judge to try.

There is, however, one additional matter which particularly 
deserves notice, viz.: the fact that though Mr. Davis, the leading 
counsel for the plaintiffs, stated in the course of the trial that his 
client did not, come into Court “asking for any substantial sum 
of damages at all” and formally withdrew from the record the 
charge of malice, yet the jury did award him the substantial, 
though not large, damages of $200 after the Judge had in 
his charge referred indefinitely and inadequately (if 1 may say 
so with the greatest respect) to such a serious matter when it 
should have been made clear and precise. In my opinion, if a 
statement of that nature is made it must be understood literally 
as meaning an abandonment in open Court of any damages other 
than nominal and to the same extent as though in a case tried 
before a Judge alone to recover, e.g., $250 on a promissory note 
the plaintiff’s counsel had stated that he would be satisfied with 
■8200 in which case it would be as improper for the Court to allow 
as it would Ik* out of place for the litigant to expect judgment for 
a larger sum. No trifling with justice of that description, after 
statements made of such solemnity, should be for a moment 
permitted, and the effect of them upon a jury, in a case of this 
description where political animosities are aroused, could not fail 
to be unusually insidious. Anything which bears the complexion 
of the offer of a bargain to the jury to give the plaintiffs a verdict 
upon any terms whatever, should be inflexibly discountenanced, 
for it is impossible to tell the harm that may be instantly done by 
the proposal of it. But in any event, once the statement is made 
it must be adhered to, therefore the verdict herein for substantial 
damages, after what I regard in effect as an abandonment in 
open Court of anything beyond nominal damages, cannot stand. 
In view of the new trial that is to be had I shall make no further 
remarks upon the conduct of the proceedings, or the other points 
raised, adding only in regard to the defendant Cots worth that 
he has not made out a good case for the dismissal of the action 
against himself.
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Then; should be a new trial, the costs of the former one to Bi 
abide the result thereof. The statute gives the costs of this appeal C. A. 
to the successful appellant. I.dcas

Galliher, J.A.:—I would grant a new trial.

After a careful perusal of the trial Judge’s charge to the jury 
I can come' to no other conclusion than that the appellants were 
prejudiced in a fair trial of the issues. .Vetr trial ordered.

Ministerial
Associa­

tion.

Galliher, J. A.

Re SWEINSSON AND MUNICIPALITY OF CHARLESWOOD. MAN.
Manitttba King's Bench, Mathers, C.J.K.B. October II, 1916. ^ |j

Arbitration (5 111 IS) Avplication to set aside award- Kxtenhion—
“Special circumstance"—Mistake.

Mistake of counsel upon a question of law or practice does not con­
stitute a “special circumstance" justifying the Court in extending the 
time for an application to set aside an award, within the meaning of 
sec. 13 (3) of the Arbitration Act, R.8.M. 1013, ch. 0.

Motion by the municipality of Charleswood to extend the Statement, 
time for making an application to set aside an award made 
upon an arbitration between that municipality and Gudman 
Sweinsson under the Municipal Act. Refused.

C. 1\ Fullerton K.C., and A. K. Moore, for municipality.
F. Heap, for Sweinsson.
Mathers, C.J.K.B.:—By sub-sec. 3 of sec. 13 of the Arbi- ffS; 

tration Act, R.S.M. 1913, ch. 9, a motion against an award must 
be made within 0 weeks after publication of the award; but the 
Court or a Judge may, under special circumstances, allow the 
application to be made after the expiration of that time. The 
application now made to me is for the exercise of the power con­
ferred by this section. The application is opposed upon the ground 
that no special circumstances justifying the interference of the 
Court or a Judge have been shewn.

The facts are these: The award was made on December 23,1915, 
and published on January 27, 1910, by notice thereof given by 
the arbitrators to the municipality. Sec. 702 of the Municipal 
Act requires the arbitrators to file one copy of the award with the 
clerk of the municipality, and sec. 707 requires them to imme­
diately after making the award file with the clerk of the municipal­
ity for the inspection of all parties interested full notes of the oral 
evidence given on the reference, etc. This latter section was not 
complied with until March 30, and the former, as to filing copy
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MAN. of the award, was not complied with until June 2. On June 17
K. H. the municipality launched a motion to set aside the award.

Ht
SWKINHSON

MUNH'Il'AIc

The motion came on for hearing before myself on July 13. 1 
then held that publication of the award took place on January 27, 
and the application, not having liecn made within 0 weeks from 
that date, it was too late. I accordingly dismissed it, reserving 
leave to the municipality to make a substantive motion for an

Mathers,
C.J.K.B. extension of time, if so advised.

The solicitor for the municipality swears that upon receiving 
notice of the award, he considered (1) the question of whether or 
not sec. 13 of the Arbitration Act applied to such an award, and 
(2) as to when the time for moving against the award would U*gin 
to run; in other words, when publication could be said to have 
taken place, lie says he came to the conclusion that publication 
could only be said to have taken place after secs. 702 and 707 of 
the Municipal Act had lieen complied with, and that uimhi con­
sulting counsel upon the subject, his interpretation of the statute 
was confirmed by the opinion which he then received.

1 have no doubt but that the failure to move against this award 
within the time limited was due solely to the bond fide mistake 
of the solicitor and counsel of the municipality as to the time 
within which the motion must be launched.

If such a mistake does not constitute a special circumstance 
within the meaning of the Act, the application must fail. No 
other ground for relief is disclosed in the material.

Apart altogether from authority, my own view would be 
that where a mistake has l>ecn made by either solicitor or counsel 
or both, and the Court is satisfied that the mistake was a buna fide 
one, the client ought not to be punished and deprived of his right 
to relief by that mistake, unless the circumstances are such that 
the other party cannot be compensated by costs or otherwise.
I do not see any difference between a mistake of fact and a mis­
take of law. It seems to me that both solicitor and counsel are 
just as liable to make a mistake of the one kind as of the other, 
and the results are equally disastrous to the client. Unfor­
tunately, in some of the earlier decisions under the Judicature 
Act, of which I nier national Financial Soc. v. Moscow, 7 Ch.D. 
241, and Highton v. Trcherne, 48 L.J.Ex. 167, are examples, 
it was held that Courts should refuse in the exercise of their dis-
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cretion to extend the time for appeal where failure' to act within 
the time allowed was due to the mistake or misapprehension of the 
parties’ solicitor or counsel. In the later cases that strict practice 
has been departed from, and now the rule is firmly established 
that a mistake of a party’s legal adviser may, in a proper case, 
be relieved against, where the1 discretion of the Court is unham­
pered by the wording of the rule or statute by which the power 
to extend time is conferred : Braun v. Davis, 9 Man. L.H. 534; 
Boss v. Robertson, 7 O.L.R. 404; Baler v. Baber, [1008] W.N. 0; 
Hmnbold v. London C.C., 100 L.T. 259. All these eases were 
decided under rules which did not requin* special circumstances to 
be shewn. The last ease above cited points out the difference 
between a rule conferring upon the Court an unfettered dis­
cretion and one providing that it can only act upon sj>eeial cir­
cumstances being shewn. In the cases decided under rules requir­
ing special circumstances to be shewn upon an application for 
an extension of time, the Court of Appeal in England has consis­
tently held (although some men liters of the Court have acquiesced 
with considerable reluctance) that tlx* mistake of counsel or 
solicitor upon a question of law or practice did not constitute a 
special circumstance justifying tlx* intervention of the Court: 
Collins v. Paddington, 5 (J.J1.1). 308; lie Helsby, [1894] 1 Q.R. 
742; lie Coles and liavenshear, [19071 1 K.R. 1. These cases have 
been followed by the Full Court of New Brunswick in Harris v. 
Sunnier, 39 N.B.K. 450. These decisions are. I think, decisive 
of this application. The legislature has for some reason provided 
that the 0 weeks allowed for moving against an award should 
not be extended except upon special circumstances being shewn. 
Long before 1911, when this enactment was passed, the term 
“special circumstance” had been interpreted by the Courts as 
not covering the mistake of the solicitor or counsel, and it must 
be presumed that the legislature used it advisedly, intending 
that it should lie given the same interpretation: Maxwell on 
Statutes, 5th ed. 59. Under the circumstances I am compelled 
to hold, though 1 do so with regret, that- no special circumstances 
have been shewn entitling the municipality to an extension of 
time within which to move against this award.

MAN.
k. n.
Rr.

SwriNHHON

Mvnktval-

Chaklkh-

Mathers,
C.J.K.B.

Application dismissed with costs.
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ONT. Re TOWNSHIP OF STAMFORD AND COUNTY OF WELLAND.

8. C. Ontario Supreme Court, Appellate Division, MuJovk, CJ.Ex., Meredith,
C.J.C.P., and Hiddelt, Lennox, and Marten, ,1.1. May 22, 1916.

Taxkh (§ III I) 135) Equalization- Fixkd ahhkshmkxtk - Actual

I .amis of industrial corixirat ions, under “fixed assenai nent s’' granted 
bv by-law of the municipality in which they are situate, are not assess­
able for equalization purposes for county rates, beyond the amount of 
the fixed assessments; except for school rates, the fixed assessment must 
be regarded, both for county and municipal taxation, as the actual value 
of the projierties.

The appeal was heard by Meredith, C.J.C.P., Riddell, 
Lennox and Masten, JJ.

April 14. The Court directed that the appeal should be 
reheard by a Court of five Judges.

I Ld. Note :—This appeal from a ruling of the County Court 
Judge of the County of Welland was allowed, Riddell and 
Masten, JJ., dissenting. As the issue involved largely depended 
upon a construction of Ontario Statutes, and the learned Justices 
sitting in appeal each gave an individual and elaborate decision, 
it has not been deemed necessary to do more than to quote 
verbatim those passages of each judgment which seem most 
material. We do this without comment.]

Statement. The question involved in the appeal arises under the following 
circumstances. The Township of Stamford, and other minor 
municipalities in the County of Welland, passed certain by-laws 
fixing the assessment of the real properties of certain companies 
situate in the respective minor municipalities at amounts less 
than the present values of such properties, for the punaise of 
promoting the establishment by these companies of industries in 
such municipalities, and such by-laws were by legislation declared 
valid.

The respective assessors for the municipalities in question 
prepared assessment rolls setting forth therein in one column the 
amounts of such fixed assessments as indicating the total amounts 
at which they are assessed for all punaises except for school rates, 
and in another column the amounts at which they are assessed 
in respect of school rates. For equalization purposes, the county 
council adopted such fixed assessments, and the Township of 
Pelham appealed from this action of the county council. All 
parties agreeing, the appeal was dealt with by the County Court 
Judge, who made the final equalization of the assessments of the 
county, as authorised by what is now sec. 87, sub-sec. 8, of the 
Assessment Act.
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The view of the learned Judge was, that, for equalization 
purposes, the actual value of all ratable property in each munici­
pality, regardless of such fixed assessments, should be ascertained, 
and that the county rates should be levied ratably on the various 
municipalities in proportion to their aggregate value. The 
appeal is from this ruling, the appellants eontending that the 
companies enjoying such fixed assessments are not assessable in 
respect of county rates beyond the amount leviable in respect of the 
fixed assessments, and that for all except school rate purposes the 
fixed assessments must be taken as the actual value of the pro]>er- 
ties in question.

During the argument reference was made to one of these 
by-laws, namely, that of the Township of Stamford, and the Act 
of the Legislature declaring the same valid, and counsel conceded 
that the other by-laws and legislation validating the same were of 
the like tenor and effect.

I). highs (irant, for the Corporation of the Township of 
Stamford, II. S. White and J. F. Gross, for the Corporations of 
the Townships of Crowland and Thorold and the Town of Welland, 
T. F. Hattie, for the Corporation of the Town of Thorold, and 
(«'. *S. Macdonald, for the Corporations of the Villages of Port 
Colborne and Humberstone and the Township of Humberstone, 
the appellants.

M. Brennan, for the Corporations of the Townships of Pelham 
and Wainflcet, G. II. Pettit, for the Corporations of the Township 
of Bertie and Town of Bridgeburg, and L. C. Raymond, for the 
Corporation of the County of Welland, the respondents.

Nlvlock, C.J. Ex. :—The real turning-|>oint of this appeal 
must depend upon the effect of the by-laws in question and of 
the validating legislation. Take, therefore, the sample by-law, 
that of the Township of Stamford. It reads as follows:—By-law 
No. 11. “A by-law relating to the assessment and taxation of the 
property of the Ontario Power Company.

“Whereas the undertaking and the works of the Ontario 
Power Company are calculated to contribute materially to the 
prosiwrity and well-being of the ratepayers of the Municipality 
of the Township of Stamford, and it is expedient to grant the 
request of the said company to the council and fix the assessment 
of the property within the municipality as hereinafter set forth 
and the apiiortionment thereof as hereinafter set forth.
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“Be it therefore enacted by the Municipal Council of the 
Township of Stamford, for itself, its successors and assigns, and 
it is hereby enacted, that the annual assessment of all the real 
estate, property, franchise and effects of the Ontario Power 
Company, situate from time to time within the Municipality of 
the Township of Stamford, and used for the corporate purpose 
of the company, be and the same is hereby fixed at the sum of 
.$100,000 apportioned as follows, namely:—830,000 upon the 
gate houses,” etc., “and 870,000 upon the other property.of the 
said company,” etc., “in the said municipality for each and every 
year of the years 1004 to 1024 both years inclusive, and that the 
said company and its property in the municipality shall not be 
liable for any assessment or taxation of any nature or kind what­
soever beyond the amount to be ascertained in each such year by 
the application of the yearly rate levied by the municipal council 
in each such year to the said fixed assessment of $100,000 appor­
tioned as aforesaid.

“And be it further enacted,” etc. (This clause has no bearing 
on this appeal).

“And be it further enacted that this by-law and the provisions 
thereof shall come into full force and effect immediately after 
the municipality shall be authorised by sufficient legislative or 
other authority to pass the same.

“ Read a third time and passed the 10th day of October, 1001."
Subsequently the Ontario Legislature, by 5 Edw. VII. eh. 

78, enacted as follows:—
“Whereas the Ontario Power Company, of Niagara Falls, 

has, by petition, represented that a certain by-law of the Corpora­
tion of the Township of Stamford, in the County of Welland, 
being by-law No. 11, and passed by the municipal council of the 
said township on the 10th day of October, 1904, should be con­
firmed and made in all respects legal and binding in accordance' 
with the intent and meaning thereof; and whereas it is expedient 
to grant the prayer of the said petition:—

“Therefore His Majesty, by and with the advice,” etc., 
“enacts as follows:—

“l. By-law No. 11 of the Municipal Corporation of the Town­
ship of Stamford, set forth as schedule ‘A’ to this Act, is legalised, 
confirmed and declared to be legal, valid and binding, notwith­
standing anything in any Act contained to the contrary.”
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For tho respondents it was argued that the limitation in this 
by-law of the assessment and taxation of the company in question 
must be construed as confined to assessment and taxation for 
the use and benefit of the township only, and did not apply to 
the assessment and taxation for the purpose of the county (other 
than school) rates.

The by-law is not, I think, oi)en to such narrow construction. 
Its language api>ears to me quite plain. In effect it declares that 
the county assessment of the company's property is limited to a 
certain sum, and that the company shall not be liable for “taxa­
tion of any nature or kind whatsoever beyond” what would be 
leviable in res]>ect of the fixed assessment. The township, 
through its officers, is the only body in the county having the right 
to make assessments in the township for taxation purposes, either 
on behalf of the township or county, and the limitation to the 
assessment of the company’s property fixed by the by-law means 
whatever assessment the township had the right to make. Its 
assessment constitutes the sole basis for taxation either for town­
ship or county purposes. The assessment of property below its 
real value operated as exemption pro lanto from liability to taxa­
tion. The company is not ratable in respect of the exempted 
1 portion of the actual value of its property.

Sec. 40 sul)-sec. (1) of the Assessment Act in my opinion has 
no application whatever to the valuation by county valuators for 
equalization purposes. It deals merely with the matter of indi­
vidual assessment of land by the assessors for the purpose of fixing 
a basis for taxation of the owner in respect of the land. The object 
of valuation by county valuators for equalization purposes is to 
secure a just relation between the aggregate* valuation of the 
realty of tin* various municipalities; and secs. 85 and 8G do not 
require tin* valuators to ascertain the actual value of the* realty, 
but merely to determine1 relative values in order that each minor 
municipality may be required to bear its just proportion of the 
county rates.

The solution of the question involved in this appeal is furnished 
by giving effect to the evident intention of the by-law and validat­
ing statute. The excels in values of the properties over their 
fixed assessments, being thereby exempt from assessment or 
taxation, should be disregarded by the county valuators, as arc 
places of worship, school properties, municipal buildings, and

14—31 D.L.R.
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other properties which are not ratable. No distinction can lie 
drawn between exemption by general Act and exemption by 
municipal by-law given effect to by special statute. Properties 
exempt from assessment and taxation by the general Act are not 
valued by the county valuators lor equalization purposes, and 
exempted values of the properties in question should in like 
manner be disregarded.

Meredith, C.J.C.P.:— ... A reference to He Town of 
Sarnia and ('aunty of Lambton, 1 ( >.W.N. 184, would have enabled 
the trial Judge in this matter to obtain from his brother Judge of the 
County Court of a neighbouring county the full facts of the judgment 
of a full Hoard upon the very question, delivered by a ( 'omit y ( 'ourt 
Judge of great experience, giving reasons, in accord with tin 
general interpretation of the Act and the long unvarying practice 
under it to which I have alluded; conclusive reasons, as it seemed 
to me, for reaching a conclusion the opposite of that contained in 
the ruling here in question.

So, too, 1 have always hitherto thought, even a cursory 
glance through the statutes affecting the question—the Municipal 
Act and the Assessment Act—should have made it plain that the 
ruling of the Hoard in the Lambton case was right and that that 
in question was wrong. Under secs. 31)5 and 396 of the Municipal 
Act, absolute power to make the exemptions in question is given: 
and admittedly that power was duly exercised; and, besides that, 
in many, if not all, of the instances in question, the by-laws have 
been confirmed by direct legislative enactment. There is one, 
but only one, exception out of this power so to exempt certain 
property from taxation, an exception expressly and clearly made in 
the enactments relating to public schools, the exception being 
taxation for public school purposes; to which now the County 
Court Judge has added taxation for county purposes in the County 
of Welland; but the Legislature alone has such power. Then 
sec. 233 of the Assessment Act, the Act containing all the equali­
zation for county taxation purposes legislation there is, provides.as 
plainly as words can,as it seems to me,that such equalization legisla­
tion shall not derogate from or affect such exemptions so given. 
Its words are: “This Act shall not affect the terms of any agree­
ment made with a municipal corporation, or any by-law heretofore 
or hereafter passed by a municipal council under any other Act for 
fixing the assessment of any property, or for commuting or other-
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wise relating to municipal taxation. Hut . . . such fixed 
assessment, or commutation of taxes or exemption, shall he 
deemed to include any business assessment or other assessment 
and any taxes thereon. . .”

I am obliged to say that it is not understandable to me how 
this plain injunction could be disregarded by any one aware of 
its existence.

The reasons for, and the purposes of, the equalization of county 
valuations of real property within the county used to be very well 
known. The money needed for county purposes, which must be 
raised by taxation, is levied by the minor municipalities comprising 
the county, with, and forming part of, their own rate. This im­
position should be made evenly; the basis of such even imposition 
is the total amount of the assessment made for the purpose of 
taxation in each minor municipality: quite fair and even, if there 
were but one assessor for all such munit s, but uneven and 
unfair, if, intentionally or unintentionally, land of the same value 
he assessed at widely different values in different municipalities. 
All lands should be assessed at actual value, but they seldom 
are in rural municipalities, and the discrepancies between assessed 
ami actual values in them have been, and possibly still art1, in 
places very glaring; in villages and towns the narrow art-a, and 
the great needs, compel assessment at full value, with a high rate 
of taxation still necessary to raise the sum needed; in rural 
municipalities the needs art1 so much less, having regard to the 
vastly greater area of taxable property, that low assessment anti 
low rates arc often sufficient.

The purpose of the Legislature in giving power to munici­
palities so to induce manufacturing concerns to bring such 
industries as those in question to Canada, or to create them in 
this Province, was not for the benefit of the local municipality 
only, but was much more for the infinitely greater purpose of 
making the Province a manufacturing country as well as an 
agricultural one.

I am still very firmly of opinion that the County Court Judge 
was altogether wrong, as well as being of opinion that he was 
without jurisdiction, in all that was done by him respecting the 
assessment of these industrial concerns.

Lennox, J.:— . . . Property in any municipality having 
a valid fixed assessment, except as to school rates, is only ratable
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property of the municipality pro tanto, that is, to the extent of 
the fixed assessment. Beyond the fixed assessment, it is exempted 
property. ( 'an it be said that an assessor or the ( 'ourt of Revision, 
in setting out as the “total assessment” of the municipality the 
fixed assessments provided for by its by-laws and the actual values 
in all other cases, has not done precisely what the statute requires, 
and the only thing possible to be done according to law ; and, if 
assessed and returned according to law, what right has a county 
council to disturb or alter it? The assessment becomes “a fixed 
assessment,” and exemption for the surplus value results by one 
and the same ordinance, the by-law, and by the corporate entity 
in which the Legislature vests the exclusive power of assessment, 
as well for the levy of county as for the general local taxes of the 
municipality. What is done, if done at all, must be done in the 
statutory way. The basis of action is defined in sec. 85. It 
provides for valuators, and lays down the method of procedure 
by sub-see. (1).

In a general sense, the valuators shall be under the direction 
of the county council, but it is only in a general sense. The 
matter is not left at large, and discretionary powers are not 
conferred upon either the valuators or council. The work they 
are to perform is to be of the same character as, but much more 
circumscribed than, the work allotted to the assessors. They 
shall only value in sections, and in no case shall they attempt tu 
“exceed the powers possessed by assessors.” As in many other 
instances, the language of the statute is not as definite as it might 
be. They are to value from five to eight per cent, of sectional 
portions of the real property of each municipality. The language 
as a matter of mere words, is broad enough to include a valuation 
of lands of the Crown, land held for religious and educational 
pur]K)ses, and in fact exempted properties of every kind; but, ms 
they are only to do what the assessors have done or ought to 
have done, and their work is primarily for comparison with the 
work of the assessors, and not to go beyond its range, an inter­
pretation including the valuation of atnjthivg outxide ratable nul 
property cannot be supported. When they have done just what 
the statute prescribes, and neither less nor more, covering a part 
of the work to be done by the assessors—and in no case incor­
porating any valuation which the assessors, as the basis of county 
rate, had not power to make—they compare their aggregate
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valuations of ratable property with the corresponding aggregate 
valuations of ratable property upon the last revised assessment 
rolls; and, if they nearly correspond, the valuators, and afterwards 
the county council, shall accept the assessment roll as correct 
for the purposes of county valuation (equalization?). What the 
assessors, and the Court of Revision, should do in the first place, 
or what the valuators, if appointed, should do by way of correc­
tion, is, as I understand it, the limit of that which the county 
council, or, in case of appeal, a Judge, or Board, or this Court, 
may do by way of equalizing the rolls. Applying this, take, for 
illustration, the Artificial Abrasium Company of Thorold, with 
a fixed assessment of $5,000 for all purjxjses. The man who carries 
the assessment roll for the township of Thorold does not assess 
this property for any purpose. This was done by by-law and the 
special Act exempting it from the operation of the Public Schools 
Act. (The recent decision of the Privy Council* dot's not affect 
the argument.) Mechanically entering these figures ujion the 
roll—which he camiot vary up or down by a fraction of a cent 
—is not assessment or valuation. He can do this, he must do it, 
and he can do nothing more. What would the valuators have 
1 tower to do—and it serves as an illustration for all other cases? 
( an they do what the assessor cannot do? The statute says they 
cannot do more; and the statute also says that their valuation 
must be adopted by the county council as the basis for equaliza­
tion. I repeat that what the valuators arc to do, and what they 
are empowered to do, is what the assessors ought to have done 
and have failed to do, and nothing else, and so down to the end 
of the chain—the county council, the Judge of the County Court, 
or the Board, and this C ourt. As to each and all it is a test as 
to whether the assessments have been made anil the rolls finally 
revised according to law, not a re-assessment but a correction of 
what has been unlawfully done, and nothing more; what has been 
done according to law, and all that has 1 >een done according to 
law, must stand. The Legislature gives the power to exempt 
wholly or partially. I see no distinction between the municipality 
exhausting its power and wholly exempting, or exercising its power 
pro tanto only by exempting the value beyond the fixed assess­
ment. Nor do I perceive any practical difference between the

*Ontario Power Co. of Xinyarn Falla v. Stamford Corporation, 27 D L.lt. 
ML [10161 1 A.C. 529.
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Legislature granting exemption directly and grunting it 
its statutory agent, the municipal council.

1 cannot think that the Legislature intended that fixed assess­
ments should he disturbed for the purposes of general county 
rating.

Tin; judgment in appeal should he reversed.
Riddell, J.:- . . . It is an elementary rule in the inter­

pretation of a statute that the words employed shall he given 
their usual meaning, unless there he some cogent reason to the 
contrary. The valuators, under see. 85 (1), are to ascertain “the 
value” of “the real property within the county,” and I can find 
nothing to indicate that any other than the usual and natural 
meaning is to he given to these words. They have the powers 
of the assessors in performing that duty, ami the assessors un­
bound to find the “total actual value of the land”—sec. 22 (3), 
col. 15—cf. cols. 13 and 14—i.c., of each parcel of land.

From the first, the valuators were appointed “for the purpose* 
of valuing” the property and with the duty “to ascertain the 
value of the same.”

I cannot see the slightest reason for supposing that the Legis­
lature intended the valuators in later years to act differently from 
those in earlier times, when there were no such fixed assessments.

Nor can any valid argument he based upon the fact that in 
some eases tin* by-laws art* validated by statute. The effect of 
such legislation is simply to make the by-laws valid as though 
they had been valid ab initio—nothing further.

The fact that such establishments must pay full school tax 
is not without some significance. The Judicial Committee have 
just decided that such a by-law as is relied upon here is not effec­
tive to release them from that duty.

I proceed, however, on the words of the statute itself, and 
think the appeal should be dismissed with costs.

The above contains the conclusions at which I arrived on the 
former argument, and I see no reason to modify them in any way.

There is, however, a point brought to our attention for tin 
first time, in the second argument, which seems to me conclusive 
that the above opinion is right.

In tin- Public Schools Act, R.R.O. 1014, eh. 200, sec. 02, il is 
provided that the county shall levy “by an equal rate upon the

B3A
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taxable property of the whole county, according to the equalized 
assessments of the munie! les, a sum,” etc., etc.

If in ‘‘the equalized assessments of the municipalities” the 
value of the lands may be taken at the amount fixed by the 
agreement by-law, it is plain that the land whose price is so fixed 
will escape payment of its just share of this school rate, which is 
expressly forbidden by see. lift. To put it another way. in order 
that sees. 3ft and 1)2 may be satisfied, il is necessary that the 
agreement by-law be disregarded ill the

Mastkn, J.:— . . The powers and duties of assessors
and of valuators are not identical. The purpose is dilTcrcnt ; the 
subject-matter is different. The object of assessment is to ascer­
tain the tax payable by each ratepayer. The object
of the \ ion (five per cent. to eight per cent, of the real estate 
in each township) is to give the county council a basis to assist 
them in making the equalization necessary to produce a just 
relation between the different local municipalities.

With respect to the phrase, “The valuators shall not exceed 
the powers ixtssossed by assessors”, I think this refers to their 
right to demand information and to the authority conferred on 
assessors and the duties imposed on ratepayers under sees. 10 
and 21 of the Assessment Act, and not to the scope of the v * •s’
report or to the nature of their duties.

Hut I do not in performing its equalizing functions
the county council, or the County Court Judge on rehearing, is 
empowered to do anything in the nature of assessment, re-assess­
ment, amendment, or re-adjustment of the assessment rolls of the 
local municipalities, and I am unable to see how a consideration 
of the itowers of assessors, the forms and schedules of the assess­
ment roll, its alteration or amendment, and other details relative 
to such assessment rolls, can aid us in determining the itowers 
of the county council or the j towers of the County Court Judge 
when tierforming his duties as equalizer. These equalizing 
sections seem to me, as I have said, to form a separate category 
of itowers, with a puritose entirely different from assessment, mid 
their interpretation must depend on the sections themselves and 
not niton the analogy of a different set of powers.

While it is true that the amount to lie raised for county pur­
poses is to be assessed equally on the whole ratable property of 
the county (sec. 89;, yet the real pro|H»rty which enjoys a fixed
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assessment does not, 1 think, on that account become, even pro 
tan to, property not ratable. PrimA facie, the jurisdiction of any 
authority in levying or abating taxation is limited to its own 
revenues. If that is so, then the jurisdiction of each local mu­
nicipality to exempt from taxation or to grant fixed assessment 
is limited to the taxes payable to such local municipality in 
its own right and for its own benefit, and no by-law passed by 
it can curtail or interfere with the right of the county to assess and 
levy against the actual value of the exempted property. See 
Municipal Act, sec. 297.

To reach this result it is necessary to establish that the lesser 
municipality is empowered by the statute to withdraw from the 
taxable area of the greater municipality (the county) such pro|>ert\ 
as it chooses to include in exemption by-laws, the county itself 
having no voice in such withdrawal.

Such a view seems sufficiently startling to necessitate direct 
and explicit legislation to warrant it, but I can find no provision 
in the Act which limits the primâ facie right and duty of tin- 
county to tax on the basis of actual value all property which is 
not exempted either by the Assessment Act or by the act of the 
county itself, and I think that the properties mentioned in the 
exemption by-laws and agreements of local municipalities remain, 
to the full extent of their actual value, ratable property for tin- 
purposes of county taxation under sec. 297 of the Municipal Act 
and sec. 89 of the Assessment Act ; consequently, that the county, 
when acting under those sections, and when passing its equalizing 
by-law, must consider actual values and ascertain the lump sum 
to be apportioned to the municipality accordingly, while the local 
municipality raises such sum, having regard to the exemptions 
which it has itself granted.

If the local municipality can, by passing an exemption by-law 
granting a fixed assessment, withdraw from the consideration of 
the equalizing authority one property, it can withdraw two, and 
if two then three, and so on, until it has so withdrawn all the 
assessable property in the township, and the equalizing authority, 
on the apiM-llants’ contention, would lie powerless to interfere, 
but is bound to “equalize” on the basis of the exemption by-law. 
Such a result would be destructive of the fundamental purpose of 
the Act ami might reinstate in full force the evil originally com­
plained of.

■m
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The Legislature has not attc d to instruct the council 
how they are to proceed in order to do equal justice. It has done 
the best it could in committing to them, in general terms, the 
duty of equalizing the assessments, so as to produce a just relation, 
but has necessarily left it to them as best they can to work out 
the problem. It is not for a Court of law to interfere as regards 
the reasonableness of the valuations and the conclusions come to 
on that point. Even if it were, there are various circumstances 
to be taken into consideration as bearing on a question of compu­
tation of which a Court has not the means of judging for want of 
that local knowledge which the members of tin- county council 
must be supjiosed to |x>8sess and doubtless do possess: Re 
(iibson and United Counties of Huron and Bruce, 20 U.C.K. 111. 
Only in so far as the Legislature has prescribed definite rules for 
the guidance of the municipal body in the discharge of its duty, and 
only in so far as it plainly and manifestly violates such rules, van 
the Court interfere.

The Legislature having thus conferred on the county council, 
as a body representative of every local municipality, such general 
discretion, how can this Court say that such discretion is to be 
limited by an imperative rule of law' relative to fixed assessments 
or by the independent action of certain municipalities in granting 
fixed assessments without the concurrence and agreement of the 
other townships interested, unless the; statute contains an express 
provision to that effect, which it does not?

The result, in my view', is that, by sec. 86, the county council 
is given a broad discretion—so broad that it is entitled to take into 
its consideration the assessment rolls themselves; its own 
knowledge of values (see sec. 88); the report of the valuators, if 
any appointed; and thereujHm to form its own opinion as to what 
is necessary to produce a just relation between the aggregate 
valuations of the different townships. I think that primA facie 
the actual and true value of the real property should form the basis 
on which the equalizing valuation is made by the county council; 
yet 1 also think that the discretion conferred by the statute is 
broad enough to enable the county council to take* into account 
tin- general benefit and burden to the county and to other local 
municipalities of the industries established in a particular town­
ship in consequence of a fixed assessment, and to give weight to 
that consideration when, for purposes of county taxation, it

5
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fixes the aggregate valuation of the real property for the local 
municipality where such fixed assessment exists.

The question here arising may, 1 think, be stated as follows:—
Under the Assessment Act, is the county council, when acting 

pursuant to sec. 86, and the County Court Judge, when acting 
pursuant to sec. 87, at liberty to ascertain and determine the 
aggregate valuations ascrihable for purposes of county taxation 
to each local municipality at such amount as will, in the opinion 
of the county council or the Judge, bring the aggregate valuations 
of the various local municipalities into a just relation to each 
other?

Or is the county council and is the Judge bound to make the 
exemptions or fixed assessments theretofore granted by the local 
municipality to particular ratepayers, pursuant to sec. 396 of the 
Municipal Act, the basis of his valuation, no matter what opinion 
may be entertained as to whether this will result in a just relation 
between the different valuations?

In other words, is the authority and discretion conferred by 
secs. 86 and 87 limited or controlled by an imperative rule of law 
that lands subject to a fixed assessment must be valued for the 
pur])oses of equalization at the sum named in the exemption 
by-law of the local municipality? Or does the county council, 
or the Judge on rehearing, ]x>ssess a discretion to consider the 
actual value of the partially exempted properties when fixing the 
aggregate valuation apportionable to each local municipality?

I think that such discretion is not taken away from the county 
council or from the Judge, and that the Legislature has throughout 
these sections (85-93) designedly used words of such broad inqiort 
as to leave it in the power of the authorities named to have regard 
to these fixed assessments only to such limited extent as in their 
opinion may be necessary in order to produce a just relation 
between the aggregate valuations of the; different local munici­
palities. I do not say that they arc to be entirely disregarded.
I think they form a pro)ht element for consideration by the 
county council and by the County Court Judge, but not a govem- 
ing or controlling basis.

For these reasons I am of opinion:—
(1) That for purposes of county taxation the aggregate valua­

tion apportionable to each local municipality in the equalizing
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by-law is, primâ facie, to be based on actual values and not on 
fixed assessments.

(2) That the county council and the Judge on rehearing 
possess the widest discretion in doing what in their opinion is 
necessary to produce a just relation between the aggregate valua­
tions of the various municipalities, and that with that discretion 
this Court cannot interfere except for positive breach of statutory 
requirements.

(3) That the order in appeal does not violate any principle of 
law or misconstrue the statute.

(4) That the appeal should be dismissed.
Appeal allowed; Riddell and Masten, JJ., dissenting.

HAYDEN v. CAMERON.
Xi w Brunswick Su/>reme ('ourt, King's Hi ndi IHrision. McKeown, ./.

June. 20. 1910.
MoRTUAtiE (§ V -04) Risen A RUE IIY ADMINISTRATOR Am HE-IONX k VANCE 

Estoppel.
Where a widow holds two mort gages on certain property, the find 

mortgage ns administratrix of her deceased husband's estate, the second 
mortgage in her own name, and she executes and registers a discharge 
which recites the second mortgage, but is signed by lier "as adminis­
tratrix," she and her ast-uns are estopped, as against innocent parties 
without notice claiming title under a foreclosure of subsequent mort­
gages, from denying that her personal mortgage had been paid and dis­
charged; the discharge operates by law as a re-conveyance.

Action for trespass to land.
,/. ('. Hartley, K.C., for plaintiff.
.1/. L. Ilayward, for defendant.
McKeown, J.:—In this suit the plaintiff asks to recover 

damages from defendant for trespass to land and for cutting and 
hauling plaintiff's logs therefrom and the question is—who 
owns the locus in quo?

The cause was tried before me without a jury at the sitting 
of the Circuit Court for Carleton County in May. It) 10.

The whole dispute between the paities concerns the effect 
of a discharge of mortgage executed by Mary A. Barry, adminis­
tratrix of the goods, chattels and eff< ets of 'I homas Barry deceased, 
on June 21, 1880, and the question arises in this wise: Plaintiff 
and defendant both trace their title back to one David Kbbett 
who owned the disputed land in 1 *84. He (Kbbett) gave two 
mortgages upon the property- the first to T. Barry, dated Decem­
ber 20, 1884, and the second to M. A. Barry on August 10. 1885. 
Thereafter, viz., on August 24. 1885, the said I). Kbbett conveyed

ONT.

s. c.
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Stamford
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his equity of redemption to his two sons Emerson E. Ebbett and 
J. H. Ebbett; and the latter conveyed his interest to his brother 
Emerson Ebbett on September 12, 1888, and on August (i, 1892, 
the latter (Emerson Ebbett) mortgaged the property to Isabella 
(’. A. Connell and Heber H. Connell, executrix and executor, etc., 
and eventually, by foreclosure and sale under said last mentioned 
mortgage, and by mesne conveyances, the defendant acquired the 
rights previously vested in the said E. Ebbett so received by him 
from his father the said 1). Ebbett, and he (defendant) founds 
his title thereupon. Now the plaintiff comes in under tin* M. A. 
Barry mortgage in this way: T. Barry, the first mortgagee*, died 
intestate, and his widow M. A. Barry was duly appointed adminis­
tratrix of his goods, chattels, etc. On June 21, 1880, she, “as 
administratrix of the goods, chattels and credits of T. Barry 
deceased” executed a discharge of mortgage in which she certified 
that a certain
Indenture of mortgage bearing date of August 10, 18W», made and executed 
by I). Khhett and recorded in the wiid office of the registrar of deeds for the 
county of Carleton, August 20, 1HSÔ, is also paid,
and consented and directed that the said indenture of mortgage 
lx* discharged of record. This discharge was executed In-fore 
G. F. Gregory, who certified that on June 28,1886, before him, etc., 
personally came and appeared M. A. Barry, administratrix of T. Barn, 
deceased, and acknowledged that she signed, sealed and executed the fore­
going certificate of discharge of mortgage as such administratrix as afore­
said and as and for her own act and dm! as such administratrix, freely 
and to and for the uses and punaises therein expressed.

Now the mortgage above- alluded to, anil in terms discharged, 
was not T. Barry’s mortgage- at all, but it was the- mortgage 
pe-rsonally held and owned by M. A. Barry herself, and it further 
appears that the- same mortgage (so purported to be discharged 
as aforesaid) was afterwards forecloseel and a sale of saiel prop­
erty was had the-reunder, and by divers mesne conveyances the 
land so sold has, if saiel conveyances are effective, become* vested 
in the plaintiff who thereby claims ownership of it. But defend­
ant, in effect, says to plaintiff: “The* mortgage from which your 
title springs was discharged, and, in the* result, the subsequent 
foreclosure anel sale tliereuneler are* of no effect and carry no title 
to you, such discharge feeds my title anel gives it strength, so that, 
this Barry mortgage being thus out of the way, the full title is 
in me.” There is no evidence that anything was ever done under
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the other Burry mortgage—as far as this dispute is concerned it __ 
seems to he dropped from consideration as if barred by the Statute H. C. 
of Limitations—plaintiff's position as opposed to defendant’s Haydkn 
above claim, is that the M. A. Barry mortgage was not dis- , '• 
charged, inasmuch as all she did was done as administratrix

„__ ,,,,,, , , McKcown.J
of 1. Barry, and that, although she named her own mortgage in 
the discharge, she, in reality, meant to deal with the one belong­
ing to the estate of her late husband, T. Barry, so that, as before 
remarked, it all comes down to the question of the effect of the 
said discharge of mortgage.

No oral testimony was submitted. A ease was stated and 
filed, consisting for the most part of a summary of the different 
conveyances, but no explanation is given of the acts of the parties, 
who, 30 years ago, would have been able, by clear expression of 
intention, to explain what was meant to be done by the discharge in 
question. At the present day we now have confronting each 
other these two irreconcilable facts: (1) that in the paper she 
•xecuted Mrs. Barry purported to act solely as administratrix of 

T. Barry, and (2), that in so acting she named, and in terms 
discharged, her own mortgage—and the Court is asked to say 
what is the result of her said act, how does the said discharge 
operate?

It was agreed tot ween the counsel at bar that if plaintiff is 
entitled to recover, his damages art1 to to assessed at SHOO.

The discharge1 of mortgage was duly registered upon the 
records of Carleton County on July 4. 1880, and it is shewn by 
the statement of facts that the registrar of deeds for said county 
made the customary entry of such discharge in the margin of the 
registry of said mortgage as by law required. Now, see. 58 of the 
Registry Act (eh. 151, C.S.N.B. 1903), provides that, “from the 
time of the entry thereof, it (»>., the entry of discharge by the 
registrar) shall discharge the mortgage and revest the legal 
estate in the mortgagor, his heirs or assigns,” and the difficulty 
which presents itself to my mind is not so much concerned with 
determining just how to regard this discharge as between the 
mortgagor and mortgagee, but rather to satisfy myself as to the 
position of other parties, who, after this mortgage was in terms 
discharged, acquired rights in the property. The fact is, as above 
stated, that the mortgage was, as far as the records were concerned,
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discharged in 1880. For 10 years the title was unclouded, as 
as far as this mortgage was concerned. During that interval 
other mortgagees acquired rights, and through these rights 
defendant claims. Now the action of the registrar of deeds in 
entering the minute of satisfaction and discharge on the margin 
of the registry of Mrs. Barry’s mortgage was caused by her own 
act, although in so doing she acted in a representative capacity, 
and, presumably, made a mistake. My view of the transaction 
is that, as between the mortgagor and the mortgagee, it would not 
operate to cancel Mrs. Barry’s mortgage, but concerning tin- 
subsequent mortgagees, who, I must assume from the statement 
tiled, acted innocently and without knowledge of the facts which 
now threaten the security of the investment, the question arises 
—Is not Mrs. Barry estopped from saying that the mortgage was 
not discharged—and are not lier assigns under like disability? 
The mortgage under or through which defendant claims title was 
recorded in 1802. It was not until 1800 for perhaps 180">) that 
anything was done under Mrs. Barry’s mortgage, then it was 
foreclosed and the mesne conveyances culminate in plaintiff’s 
name.

I am inclined to agree with the plaintiff’s contention as an 
abstract, isolated proposition of law, that if an administratrix 
by mistake names her own mortgage in a discharge made bv her in 
her capacity as such administratrix, it would not prima facie 
release her own personal security where there are debts secured 
from the mortgagor to the estate, and to which, as here, tin- 
description in such discharge equally applies. It is a matter of 
intention, and if the parties concerned are* at one upon the ques­
tion of their true intention, the discharge* can be properly carried 
into effect. But if the parties are not at one, or if, as here, no 
evidence of what was intended can lx* provided, it seems to me 
that it would be unjust to allow plaintiff's predecessor in title to 
say to defendant: “I made a mistake in what I did 30 years ago 
with reference to this mortgage, and I am entitled now to correct 
my error, and to enforce rights against you, although in correct­
ing my said error, financial loss will result to you.”

It seems to me that the doctrine of the estoppel furnishes the 
solution of the problem presented here. I quite agree with 
plaintiff’s argument that the testator himself, having no power
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to discharge his wife’s mortgage, what his widow did as his adminis­
tratrix could, primA facie, have no more effect than if he himself 
had done it; and 1 forth think that it would lie a distinct in­
justice to defendant, unuu the circumstances disclosed here, if 
she is not so estopped. Undoubtedly I am governed by the law as 
authoritatively laid down and there are some decisions, though 
few in number 1 think, which approximate the present case.

In vol. 11 Am. and Eng. Kncy. of Law, 2nd ed., at p. 397, 
under the title of estoppel, the matter is more closely touched 
upon than in any other work which has come under my notice.

Some decisions of the United States Courts are collected in 
support of the text, and one only, viz.. Mettent v. Broun (1803), 
1 IL A: (’. 087, from an English Court. This last case is cited in 
support of that part of the text which says that a person who has 
sold real estate as an individual will not be estopped in a subse­
quent attempt to assert title in himself in a representative capacit y. 
It is the other way about in this case. It is claimed here that Mrs. 
Harry, who conveyed the property as administratrix, is not thereby 
bound in her individual capacity. The judgment in the case 
above named does not deal with this alternate phase of the 
question. It was a decision by Channell, lb. and at 093 he 
says;—

The second point is whether the plaintilT. as administrator of his 
mother, is estopped by his mortgage of the premises in her lifetime from 
setting up that term. We think lie is not. In Doc d. Ilornln/ v. Glenn 
(18341. 1 Ad. & El. 49 (110 E.R. 1120), which was cited on the argument, 
it was held that an agreement entered by an executor dc son tort did not 
hind him after he had become rightful administrator. In our opinion, the 
plaintiff, who sues as administrator of his mother, must be considered in 
the jMisition of a stranger, and, therefore, the rule as to estop|M‘l does not 
apply; for whenever a jierson sues, not in his own right, but in the right 
of another, he must, for the purpose of estop|>el, be deemed a stranger. 
The authorities on the subject are not very distinct, but it is laid down that 
generally a stranger shall not be bound by estop|>el.

Now, I think this doctrine of a stranger not being bound by 
estoppel is the distinguishing point between the above cast* and the 
one presented here, and gives ample justification and reason for 
concluding that while an administratrix is not estopjicd by a deed 
given by her individually, yet an individual ought to be estopped 
by a deed given by him as administrator; for in tin* first case it 
is ojien to the administrator to say: “my act in giving the deed 
binds me personally, but as administrator I now represent one

N. B.
8. C.

Cameron.

McKeown, J.
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who wan a stranger to my deed, and 1 am therefore, as suvli 
administrator, a stranger to my own deed. Xon coudât. that I 
ever was, or expected to In*, such administrator when I gave tin 
deed in question, and my act should not hind the interests of him 
in whose place I- now stand.” If 1 may presume to say so. this 
seems to he to me a reasonable explanation of why the law should 
he laid down as above expressed by Channell, B. But turn to 
the other phase presented by this east1, and the whole foundation 
for the above argument or reasons disappears. No matter in 
what representative capacity one might execute a deed, lie never 
could be considered as in ignorance of the fact that he had hi> 
own personal rights in the subject-matter, as well as his rights a- 
representing some one else, and if he chose to ignore or overlook 
such personal rights, or if, acting as a representative, lie alienate 
his own personal rights of property, they who have lieen influenced 
to part with their money or property by such action or oxer- 
sight, should, I think, lie entitled to claim estoppel against him.

Neither in the Amer. (’yclopu‘dia of Law, nor in Halsbury ’> 
I^aws of England, is the i>oint here at issue dealt with as clearly 
as in the Am. à Eng. Encyc., but the English case of Metters \. 
Brown, supra, is cited twice at least in Hals., vol. 13, under tin- 
title of estoppel; first at p. 34fi, in discussing estoppel by judg­
ments, and next at p. 3(>8.

As liefore expressed, I can set- what appears to me to be both 
reason and justice in holding that a man, when acting as a repre­
sentative of other persons or interests, should not be bound by 
a deed previously given by him in his individual capacity, but I 
do not think these reasons hold at all, when, in his individu.il 
capacity, he seeks to avoid the effect of a previous conveyance 
though executed by him as representing another, and cessa nh 
rati one legis, cessât ipsa lex.

Turning for a moment to one of the other points raised l>\ 
defendant, it may be said, on the authority of Sugden, L.C.. - 
reported in the case of Drew v. Karl of Norbury, 3 Jo. & Lui. 
2(>7, that when a party professes to convey to a purchaser all lib 
interest in a property, his entire right of every nature therein will 
pass, though he execute the conveyance in a particular capacity 
only.

Mrs. Barry’s discharge says specifically that her mortgage is 
paid, and it, is by law a reconveyance.
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Other ]>oints wore taken ami argued liy defendant’s counsel, 
hut the review that I hold on the question of the estoppel makes 
it unneccessary for me to consider them. I think the defendant 
is entitled to a verdict, and judgment will therefore he entered for 
him with costs of suit. Judgment for defendant.
Annotation Discharge of mortgage as re-conveyance.

The principle that a conveyance of all a man’s estate ami interest for 
value will cover every interest vested in him is important and well established.

Llphinstone on the Interpretation of Deeds. Rule (10, expresses it thus: 
Where a party conveys all his estate, or right, or title, or interest in property 
to purchaser for value, every interest vested in him will pass by the convey­
ance. although not vested in him in the character in which he is made a party.

"This is clear, that when a person having several estates and interests 
in a denomination of land, joins in conveying all his estate and interest in 
the lands to a purchaser, every estate or interest vested in him will pass by that 
conveyance, not vested in him in the character in which he liccaine a
party to the conveyance. It is true that in Fausset v. ('ar/ientcr (2 Dow. & 
Cl. 232, S.C. 5 HI. N.U. 75), the House1 of Lords took a different view. At 
the time when that ease was decided, it was thought ini|>ossihlc to maintain 
the decision, and it was a subject of consideration among the profession 
whether it would not be advisable to bring in a short Act of Parliament to 
reverse it. That case cannot operate to weaken the rule of law. Nothing 
could be more mischievous or contrary to law than to hold that when a party 
professes to convey all his estate and interest in particular lands, the o|iera- 
tion of his conveyance should lx* limited to the estate which was vested in him 
in the character in which he pur|»orted to join in the conveyance.” Per Lord 
St. Leonards, C., in Drew v. Karl of Norbury, 3 ,1. * L. 2(17. 284, it Ir. Kq. 
Rep. 71, 524.

“ Primd facie, when a |xirson conveys or settles an estate, he means to in- 
in the conveyance every interest which he can part with and which 

lie does not except. General words apt for that purpose are invariably used. 
Per Lord Crunworth, C., in Johnson v. Webster, 4 DeG. M. At G. 474, 488.

“Where a grantor imisbossos distinct interests in the property described 
and there is nothing in the deed to indicate that this entire interest was not 
conveyed, but on the other hand an intention to convey whatever interest 
he hail in the projierty may be gathered from the instrument, it should be 
construed in accordance with that intention:” 13 Cyc. 650.

In the ease of Hayden v. Cameron, the above rule applies, for, while the 
discharge of mortgage under consideration was not in terms a conveyance 
hut a mere certificate of payment, it is provided by statute (C.S.X.B. (1903), 
eh. 151, see. 58) that such a certificate “shall discharge tlie mortgage and 
revest the legal estate in the mortgagor, his heirs or assigns,” and the Privy 
Council in a late case has lucidly expressed the effect of such a discharge of 
mortgage under the Ontario statute in the following words:—

“A very simple procedure for the discharge of mortgages and the revesting 
in the mortgagor of his former estate in the property mortgaged is provided 
by secs. 62 and 67 of the Registry of Deeds Act (R.S.O. 1914, ch. 124). A 
form of document called a discharge has merely to be filled up ami authen­
ticated in the manner prescribed. On this being duly registered the mort­
gage debt is discharged, and the legal estate revested in the mortgagor. ” Urick- 
les v. Snell, 30D.L.R. 31 at 37. See also Lauior v. Laid or, lOCan. S.C.R. 194.

15—31 D.L.R.
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THE KING v. LIMERICK: Ex parte Dewar et al.
Seir lininswick Supreme Court, .1 p/teol Die in ion. Me hod, (\J„ and White 

and (trimmer, JJ. June 23, 1016.
Criminal law ($ II A—31)—Preliminary Inquiry-Defective deposi- 

tionh—Stenographer’s oatii.
The omission to swear the stenographer np|minted to take the evidence 

on a preliminary inquiry before a magistrate, as required by sec. l'.'i 
of the Criminal Code Amendment Act, 1913, is a matter of jurisdiction 
and not a mere defect of form, and convictions made by the magistrate 
on such evidence will be quashed.

[The King v. L'Heureux (1908), 14 Can. Cr. Cas. 100; The Kimj x. 
Johnson, 1 D.L.H. 548, 19 Can. Cr. Cas. 203, followed. See also M< Don­
ald v. Ttu King, 30 D.LR. 738.1

Five convictions against Edward Dewar, four against Ernest 
Howes, two against William A it ken, one against Alexander 
Clarke, three against Alonzo Staples, one against Fred. Smith, one 
against Elicn Staples, three against Thomas Feeney, three against 
James Jamieson, and one against Bert Lint, were made by the 
police magistrate of Fredericton for offences against the Canada 
Temperance Act. Rules absolute for certiorari to remove, and 
rules nisi to quash, the said convictions were granted on the 
grounds : (1) That there is no record of the evidence taken before 
the magistrate. (2) That the stenographer who reported tin- 
evidence was not a duly sworn official Court stenographer and 
had not been sworn to truly and faithfully report the evidence 
before acting as required by sec. 25 of the Criminal Code Amend­
ment Act, 1913. (3) No formal conviction was drawn up at tin- 
time of making the conviction, and the minute of conviction made 
is insufficient to support the conviction.

It. H. Hanson shewed cause against the rule nisi.
./. ./. F. Winslow, in support of the rule.
I*. ./. Hughes, also supixirted the rule.
White, J.: -As the statute pro>ides a form of conviction 

it is now no longer requisite, as it was in former times, that the 
evidence shall appear in the conviction itself. But it still remains 
essential that there shall be a projier record of the proceedings, 
including evidence, in order that the Court, when the validity of 
the conviction is in question, may have such record lieforv it in 
order to determine whether the conviction should be sustained 
or quashed.

The fact that in the case of Canada Temperance Act con­
victions certiorari is taken away does not affect the necessity of 
a projier record to support the conviction; firstly, because without 
such record tin- jurisdiction of the inferior Court to make the



31 D.L.R.j Dominion Law Reports. 227

conviction would not appear upon the face of the proceedings; 
and secondly, liecause the statute has expressly prescribed what 
record shall l>e kept and the mode in which the same shall be 
verified and authenticated in all cases of summary conviction.

In the case now Indore us there is, in effect, no evidence at 
all; liecause what is alleged to be evidence has not lieen recorded 
and verified in the mode prescrit>ed by the statute. If the 
distinct requirement of the statute1 as to verifying the record can 
lie treated as merely directory and not imperative, then I can see 
no reason why, upon the same or like reasoning, we would not Ik* 
bound to hold that the statutory provisions requiring testimony 
of witnesses to be given upon oath is not likewise merely directory.

1 think the convictions must lie quashed.
(Irimmer, J.:—The provisions of the Summary Convictions 

Act art* applicable to proceedings under the Canada Temperance 
Act, and as in this case the defendant pleaded “not guilty” to 
the information, the full provisions of sec. 083, Part XIV. of the 
Code as amended, lx*came applicable to this case. Sec. 711 of 
the ( 'ode also makes the provisions of sec. 083 applicable to the 
taking of evidence under Part XV. except where they are varied 
by this part itself.

The stenographer who took the evidence in this case was not 
“a duly sworn official Court stenographer,” nor did she “before 
acting” make oath, nor was she sworn that she would “truly 
and faithfully report the evidence.” The proceedings, however, 
are accompanied by an affidavit of the stenographer, and attached 
thereto, which states, as folio vs:—

(1) That I am the stenographer appointed by Walter Limerick, fiolice 
magistrate in and for the city of Fredericton, to re|M>rt the evidence in this 
case. (2) That the transcript of evidence hereto annexed, signed by the 
said Walter Limerick, police magistral- in and for the city of Fredericton, 
is a true rcjiort of the evidence taken <n this case, lie fore the said Walter 
Limerick, police magistrate in and for the city of Fredericton, and taken 
down by me, as such stenographer, as aforesaid.

This affidavit complies with suit-set 2 of sec. 083 as amended, 
and would l>e quite sufficient provided the stenographer had been 
duly sworn before acting, as required by sub-see. 1, and the effect 
of the section of the Code referred to seems to me, when given a 
strict and impartial interpretation, to 1m\ that as in the case of a 
preliminary inquiry, the justice, for the convertit ice of the Court, 
it may Ik* for expediting the business before the Court, may
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__ appoint a stenographer to take the evidence in shorthand, hut 
8. C. that stenographer must Ik* first sworn as provided by the section, 

Thk King that is. as the section states. “Iiefore acting” tin* stenographer 
, shall make oath that he shall trulv and faithfully report the

---- evidence. Failure in this respect, in my opinion, is not merely
(irimmer, J. . - , , ,a matter ol procedure or relating to procedure, hut it is a matter 

of substance which goes to tin1 jurisdiction. The language of 
the Code is " and strong, and unless in this special case,
when a special provision is made for a special purpose, all the 
strict requirements of the statute an* complied with, the justice 
lacks the necessary jurisdiction to make his acts legal.

It was not suggested by counsel on the argument that there 
was any wrong transcript of evidence fn this case, or any evidence 
improperly taken down, but it was strongly contended that the 
statute, not having licon complied with, there was no record of 
evidence at all before the magistrate upon which a legal con­
viction could l>e founded. It is all the more necessary the statute 
should be strictly followed in the taking of evidence by a stenog­
rapher, whereas Iiefore this provision was made, the magistrate 
was required to read over the evidence of a witness and procure 
his signature to the same, but that safeguard is removed by suIh 
sec. 2 of sec. (>83, it being especially provided that, “Where evi­
dence is so taken, it shall not be necessary that such evidence In- 
read over to or signed by the witness.” While it may not In- 
likely, it may also readily occur, that a stenographer, either from 
hurry in taking what is said, or from imperfectly hearing the 
evidence, may report statements as evidence which may be 
entirely different from what was stated, and give a colouring to 
evidence which was foreign to the mind of the witness, and which 
if the system as in this case was followed, he never could have a 
chance to change, correct or ratify. This to a very marked degree 
would be guarded against if by being sworn before acting the 
ordinary stenographer was fully informed of tin- serious respon­
sibility he or she was alxiut to undertake and what depended 
upon a correct rendering of the evidence. The stenographer in 
this case made two affidavits, the first of which, read when tin- 
rule was moved, merely stated that her transcript was a true 
report of tin* evidence taken in the case, or in other words that 
her return is a correct report of what notes she took, but it d<*es

3135
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not state she correctly reported the evidence. The second affi­
davit produced and read at the argument, under objection, was 
more full and explicit, but the same, not having been submitted 
with the return, cannot be considered now. nor in my opinion 
would it under any circumstances in any way affect or alter the 
conditions under which the evidence was taken, nor retrieve the 
situation. The evidence lias not been taken as provided by law. 
and is therefore not evidence at all, and there is nothing U]Hm 
which the magistrate can found his conviction, and the same 
must be quashed.

The objections considered in this ease have not been raised 
heretofore in this province, but they have been raised in some other 
of the provinces and held to be fatal, and I concur in the judg­
ments of the Courts that are found in The King v. L'Heureux,
( 1908), 14 Can. Cr. ('as. 100; and The King v. Johnson, 1 D.L.R. 
548, (1012). 10 (’an. Cr. (’as. 203. A number of cases were 
cited and relied upon as establishing that the sections of the Code 
referred to related only to the procedure thereunder, and did not 
in any way affect the jurisdiction, but 1 am unable to adopt that 
view, and find little difficulty in distinguishing in several essential 
particulars these cases from the present. In my opinion there is 

» the third objection taken in this case. For the reasons 
given the conviction must be quashed.

By an agreement lx4ween counsel the judgment in this case 
applies to and covers some twenty-three other cases in which 
rules were granted and which are. therefore, made absolute to 
(plash the several convictions to which they apply.

McLeod, C.J., agreed. Convictions gnashed.

PATENAUDE v. THE PAQUET CO.
Quebec Court of Sessions, Hon. ('. Langelier, J.S.I*. Mo;/ 6. 1916.

1. Master and servant (6 111 A—2N9)—Whether master penally liable 
FOR servant’s DEFAULT—REVENUE LAWS.

A company operating a retail store in which perfumes arc sold is not 
liable to fine under the Special War Revenue Act 1915, for the default 
of its salesman to affix a stamp to a package of perfume on making a 
sale of same, if it has given all proper directions and facilities for carry­
ing out the provisions of the statute; the jienal liability which the statute 
provides is upon the ‘‘|)erson selling” and the statute has not in this 
case made the master criminally res|Hinsiblc for the act of his servant 
done without his connivance or knowledge.

[Somerset v. Hart, 12Q.B.Ï). 3(>0, 53 L.J.M.C. 77, applied: and see 
Annotation on Muster's Liability under penal laws for servant s acts, at 
end of this case.)

N. B.

8. C.

The King 

Limerick.

(irimmer, J.

McLeod, C.J.
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. Int ehnai. revenue (§1—3)—Sales to “consumers"—War Revenue 
Act 111 15—Penalties.

A sale made at a retail store of an article subject to stamp duties under 
the Special War Revenue Act, Can., 1915, secs. 14-18, is not shewn to he 
a Bale to a “consumer” as defined by sec. 14 so as to warrant a summary 
conviction for neglect to aflix a tax stamn to the package, if the pur­
chase was made by a revenue officer on behalf of the Department of Inland 
Revenue.

Action for illegally selling to it consumer a box or parcel 
without affixing a war stamp.

Henri Bernier, for complainant.
E. Betteau, K.C., for defendant.
Langelieu, J. :—The defendant is sued for having illegally sold 

to a consumer a Imjx or parcel containing a perfume as described 
in Part III., sub-sec. 14, of the Special War Revenue Act, 1915, 
that is “a box of Palmer’s Toilet Powder,” without having affixed 
upon it the stamp required by the law.

The proof of the offence has been made by Mr. Alex. LaRue, 
Assistant Collector of the Revenue duly appointed by Order in 
Council. He swore that on the 1st March last he had bought 
at the defendant’s shop the parcel described in the complaint 
and now produced in court, and that the seller had not affixed 
the stamp required by the law.

Cross-examined by counsel for the defendant, Mr. LaRue 
answered as follows:—

“Q. You did not buy that 1m>x of perfume for yourself per­
sonally? A. No, sir.

”Q. Neither with the object to resell it to another person or 
to utilize it for your own account? A. No, sir.

“Q. You did not pay for that box with your own money? 
“A. No; it was with the department’s money.
“Q. You bought it solely for the department? A. Yes, sir." 
The defendant brought as his witness Mr. Prosper Dube re, 

his inspector, who swore that as soon as the law had come into 
force, the president of the defendant company sent for him and 
gave him instructions to see to the perfumes department, and 
to see that stamps should be affixed upon each article sold, and 
he added he had obeyed that order. He saw the employees and 
told them : “I order you all to affix a stamp upon each bottle 
of perfume and upon each box of powder you will sell.”

Such is the evidence.
The learned counsel for the defendant raised the two following 

objections:—(1) The sale has not been made to a consumer.
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(2) The defendant cannot be held responsible for criminal QUL- 
offences committed by his servants. C. 8.

Let us examine those objections. Patenaude

First, that the sale was not made to a consumer. _ *!•
' 1 he Paquet

1 he statute, sec. 15, says:— Co.
“Every person selling to a consumer any bottle or package ifMp[iM. i 

containing . . . (/>) perfumery . . . shall at or before
the t me of sale affix to every such bottle or package an adhesive 
stamp,” etc.

And sec. 14 defines what is meant by a “consumer”: a con­
sumer signifies a person who uses either in serving his own wants 
or in producing therefrom any other article of value.

It is clear that the sale made in this case has not been made 
to a “consumer" as described in the statute.

It is a penal action, and the interpretation of such a statute 
must be applied with strictness.

Endlich, “On Interpretation of Statutes,” explains it very 
clearly in paragraph 345:—

“ Statutes which impose pecuniary burdens are subject to the 
rule of strict construction. It is a well-settled rule of law that 
all charges upon the subject must be imposed by clear and unam­
biguous language, because in some degree they operate as penal­
ties: . . . taxes are not imposed by implication. In a case 
of doubt, the construction most beneficial to the subject is to be 
adopted.”

And in paragraph 334 the same author says:—
“But the rule of strict construction requires at least that no 

case shall fall within a penal statute which does not comprise 
‘all the elements’ which, whether morally material or not, are in 
fact ‘made to constitute the offence’ as defined by the statute.”

In this case one of the ingredients of the offence is the sale to 
a “consumer”; if it has not that character, it does not fall under 
the law.

I found in Endlich, above cited, a case which has a great 
resemblance to the present one :

“ Where an Act imposed a stamp duty on newspapers, and 
defined a newspaper as comprising “any paper containing public 
news, intelligence, or occurrences ... to be dispersed and 
made public,” and also “any paper containing any public news, 
intelligence, or occurrences, published periodically or in parts
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or numbers, at intervals not exceeding twenty-six days,” and 
not exceeding a certain size; it was held that a publication, the 
main object of which was to give news, but which was published 
at intervals of more than twenty-six days was not liable to the 
stamp duty as a newspaper.”

. . . “ l/)rd Ellenborough remarked that the eases to which 
a duty attached ought to be fairly marked out, and that a liberal 
construct ion ought to be given to words of exception confirming the 
operation of the duty ; whilst the taxing provisions are to be con­
strued most strongly against the Government, and in favour of the 
person subjected to the imposition, and not to be extended by 
implication beyond the clear import of the language used.”

Consequently an essential element is lacking in the evidence, 
that is, the sale to a consumer; it is true there was a sale, but not 
to a consumer as described in the statute.

Secondly, that the defendant is not responsible for criminal 
offences committed by his servants.

There is «a difference between a civil and criminal offence. 
(délit). In the latter case the master is not responsible for the 
acts of his servants. The rule is well expri'ssed in Crankshaw's 
Magistrate’s Guide, page !)7:—

“The general rule of law is that a master is not criminally 
responsible for the acts of his servants.”

“The essence of a criminal offence is. as a general principle, 
the evil or wrongful intent with which the act which constitutes 
the offence is done.”

“The general principle of common law that a master is not 
criminally responsible for the acts of his servants applies also to 
statutory offences with this difference, that it is within the power 
of the Legislature to enact, and, in some cases, it has enacted, that 
a man may be convicted and punished for an act of omission, 
although there was no blameworthy condition of mind in him; 
but it is for those who assert that the Legislature has so enacted 
to make it out convincingly by the language of the statute.”

There is no such a thing in the law I am called upon to apply. 
In Somerset v. Hart (1884), 12 Q.B.D. 360, 53 L.J.M.C. 77, the 
facts were as follows:—

An action had been taken against an hotelkeeper because 
he had allowed gaming in his house. The evidence shewed that 
a servant had tolerated it without the knowledge of his master.
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The action was dismissed and the dismissal confirmed in appeal. 
In rendering the decision of the Court, Lord Coleridge said:—

“I fail to see how a person can be said to have a ‘mens': there 
must be something in the nature of a connivance to make a 
licensed victualler responsible criminally. I quite agree that the 
Act must be liberally construed so as to maintain public order, 
and that actual knowledge is not necessary; but at the same time, 
something like connivance must be shewn—that is to say, that 
tin- person charged must have known what was going on if he 
had chosen.”

No connivance was proved against the defendant here; on 
the contrary, it has been established that an order had been given 
to affix the stamps.

Furthermore, sec. If), sub-sec. 4, uses the expression “the 
IM-rson selling" whose duty it is to affix a stamp, instead of saying 
“the merchant.” Therefore it is the one who has directly made 
the sale who has committed the offence1 and who is responsible 
unless the statute?, as in the Quebec License Law, had made the 
master responsible notwithstanding. Such a clause is not in the 
statute. Charge dixmissed.

Annotation -Master and Servant i§ III A -289)—When master liable under 
penal laws for servant's acts or defaults.

It is well settled that a master or principal may, uniUr certain rirrumstancen, 
he held liable criminally for an act committed by the hand of his servant or 
agent acting either under his direct authority or with his knowledge or con­
sent or without such authority or knowledge or even in disobedience of 
orders. R. v. Ilnibrook (1877), L.R. It Q.B.I). GO, 13 Cox C.C. 650; Labatt 
on Master anil Servant, sec. 2565. As to criminal nets declared to be offences 
under the Criminal Code the master will be liable as a participant if he aids 
or abets the servant in the commission of the offence. Cr. Cotie 1906, sec. 69.

In most instances, where the master is held to be responsible crim­
inally for the wrongful conduct of his servant, it is on the theory that the 
act complained of is frositively forbidden and therefore guilty intention is 
not essential to the conviction. In some cases the statute expressly makes 
the master res|M>nsible for the act of his servant. Reg. v. King, 20 U.C.C.P. 
246.

The owner of works carried on for his benefit by his agents may be indicted 
for a nuisance caused by the obstructing of the navigation of a river by his 
agents casting rubbish in it without his knowledge ami contrary to his general 
orders. Reg. v. Stephen* (18GG), L.R. 1 Q.B. 702. The fact that the directors 
of a company are ignorant, that a nuisance is being created by the conduct 
of its business will not absolve it from liability although they have given a 
manager authority to carry it on and although his method is a departure 
from the directors’ original plan and results in the nuisance. Rex v. Medley 
<1834). 6 C. & 1*. 292.
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Annotation. A master is not criminally liable for “knowingly” allowing liquor to be 
sold to a girl under fourteen years of age where the sale was made knowingly 
by the master’s bartender but against the orders of the master and without 
his knowledge, actual or constructive, or the wilful connivance of his foreman 
who was present. Cordon v. Muldowmy. |1904] 2 Irish It. 498. So. the word 
“knowingly” in see. 207 of the Cri linal Code Can. 1000. dealing with the 
unlawful sale or possession for sale of immoral literature, makes it incumbent 
on the prosecution to give some evidence to prove knowledge of the contents 
of the book on the part of the accused. U. v. Beaver, 0 Can. Cr. Cas. 41"», 
9 O.L.lt. 4IS (and see amendments of see. 207, passed in 1900 and 1013 respec­
tively). See also R. v. Macdonald, 15 Can Cr. Cas. 4N2. 30 X.B.R. 388; If. 
v. (iraf, 15 Can. Cr. Cas. 103, 10 O.l,.11. 238; If. v. Brilncll, 20 Can. Cr. 
Cas. 85. 4 D.L.R. 50.

A |H-rson charged with "suffering" a nuisance to arise under a Health 
Act must be shewn to have knowledge for which he is legally answerable 
of the nature of the act and of its consequences, before he can lx* found guilty 
of an offence; but the knowledge of a servant employed to do an act, and from 
whose act the nuisance necessarily and immediately arises, is, for the purposes 
of such case, the knowledge of the master who directs the act to lie done. 
Molding v. Justice*, 17 Viet. L.R. 150.

In Mull in v. Collin* (1874), L.R. 0 Q.B. 202. the defendant was prose­
cuted because his servant supplied a constable on duty with drink. It was 
held to be no defence on his part that his servant had done this without his 
knowledge. The section of the statute under which the prosecution was 
brought provided as tuone class of offence against a licensing law that it must 
have bet n “knowingly* committed and as to the others, including the offence 
of supplying liquor to a constable on duty the word, “knowingly" did not 
ap|»ear in the enactment. This circumstance was viewed by the Court as 
indicating that the intention of the statute was to make the licensee liable for 
the net of his servant as regards the offence in question although the licensee 
himself had not knowingly committed it.

The decision in Mullin* v. Collin* (1874), L.R. 0 Q.B. 202, frequently 
quoted in sup|x»rt of the criminal liability of the master, does not extend the 
doctrine of liability of the master so as to include an act of the servant outside 
of the general scope of his authority. ,Somerset v. Ilart (1884), 12 Q.B.I). 
3(10, 53 L.J.M.C. 77; Copftcn v. Moore, 11898) 2 Q.B. 300; Watt v. Brown 
(1890), 40 Sol. J. 575; Hogg v. Davidson (1001). 3 Sc. Sess. Cas. 5th series 40; 
I‘olive Commis- toner* v. Curl man 11800] 1 Q.B. 055.

See. 17 of the Licensing Act, 1872, Eng., imposes a |ienalty iq>on a licensee 
who “suffers” any gaming to be carried on in his premises. To make a 
licensed person liable under this section, if neither personal knowledge on 
his part nor connivance is shown, it will be sufficient if the gaming had been 
allowed by the servant whom the master had left in charge of the premises, 
so that the servant's permission of the gaming had been an act done in the 
course of his employment even though contrary to his master's express orders. 
Ifedgah v. Haynes, 1 Q.B.I). 80; Bond v. Evan*. 21 Q.B.I). 240. So. in 
Somerset v. Ilart, 12 Q.B.I). 300, knowledge of a (Hitman who was not put in 
charge of the licensed premises was held insufficient to make the master liable.

The doctrine of Redgate v. Haynes, 1 Q.B.I). 80, was applied in Crabtree 
v. Hole, 43 J.P. 700, to make the proprietor res|Mtnsible for gambling which 
had taken place without his knowledge but which his servant, left in charge, 
should have discovered and prevented had he taken reasonable care.
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Thv principle to lie deduced seems to he that if the form of the enacting 
statute indicate* that the master is to he held res|Hi!isil>le without personal 
knowledge or connivance of the ofTence against a |>cnal law. sueli as a licensing 
Act. the master will he liable if the offence In* committee by a |iersoii he has 
left to act for him in the management of the business. Smith v. Slade, 04 
,l.!\ 712; Emory v. Xnlloth, [1903| 2 K.B. 2<i4. ('union v. M uldoicm y, (1904| 
2 Irish 11. 498; McKenna v. Harding, 00 J.I*. 354; Allchurn v. Hopkinx, 09 
.1.1*. 355. Ihil where there has been no delcgntÿm of the conduct or e> 
of tin- business, he will not be liable in respect of an offence of that class com­
mitted without his knowledge or connivance. Emory v. Xnlloth, 11003] 2 
lx.It 204. 72 L.J.k.B. 020. 20 Cox C.C. 507.

In Anglo-Amer iron Oil Co. v. Manning, [1908] 1 lx.lt. 530. one Baldwin, 
a servant of the oil company, was sent out with a travelling tank of oil anil 
with two good measures, lie sold oil. however, with a fraudulent measure 
which had not been given him but which he used for his own profit and not 
for the benefit of his masters. The Court said that Baldwin's possession 
must be deemed to lx* his own |Missession and not the possession of his 
employers and set aside a conviction of the latter under the Weights and 
Measures Act, Imp., 187s. It was pointed out. however, that the Court was 
not considering the case where an employee in a shop makes an instrument 
fraudulent and continues to use it and that the decision was not to govern in 
any cases of that kind.

Vnder statutes for the regulation of automobiles ami other motor vehicles, 
a provision that the owner shall be held responsible for any infraction of the 
Sliced limit upon a public highway may be so wide as to authorize a summary 
conx'iction of the owner of the motor vehicle for a speed limit offence actually 
committed by the garage machinist who had taken the ear out of the public 
garage where it had been left for repairs. It. v. Labbe, 7 Can. Cr. Cas. 417.

In construing a statute creating an offence against public order and 
punishable as a crime then* is a presumption that mens rru, an evil intention, 
or a knowledge of the wrongfulness of the act, is an essential ingredient until 
met by clear and definite enactment overriding such presumption. (Shcrras 
v. DcRutzcn, [1895| 1 Q.B. 91K, 921, and ('hi*holm v. Doulton, 22Q.B.I). 736, 
applied.) Rex v. McAllister, 22 Can. Cr. Cas. 160, 14 D.L.K. 430; and see 
Ratenaudc v. Thicierge, 30 D.L.R. 755, 26 Can. Cr. Cas. 138.

Upon a charge under the fishery regulations of lumng in |»osscssion 
sturgeon under the permitted size, the doctrine of menf rea was held to apply, 
it being said that a conviction should not be made against the master in res|iect 
of the unauthorized possession by the servant, if there is no kuowhxlgc of 
connivance on the master’s part in regard thereto. R. v. Vachon, 3 Can. 
Cr. Cas. 558.

So, where a drug clerk, contrary to instructions from the proprietor and 
without his knowledge, sold crude opium for other than medicinal purixwes, 
the proprietor was held not liable to be convicted of the offence under 7-8 
Edw. VII, (Can.) ch. 50, see. 1. The King v. A. tfc A\, 16 Can. Cr. Cas. 381.

NICHOLSON v. GREGORY.
Manitidta King's Hcnch. Macdonald, ,/. October 7, Ibid.

Landlord and tenant ($111 1)3 lit) Distress- Mohatoruai War 
Belief Act.

Distress for rent is a “iiroceeding" within the prohibitory provisions 
of the War Belief Act (Man. 5 (ieo. Y., eh. 8S. sec. 2. as amended by 
6 Geo. V., ch. 122).

Annotation.

MAN.

K.B.

80
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Motion to continue an injunction grunted herein restraining 
K. B. the defendants, their servants and agents from detaining certain

Nicholson goods in the statement of claim fully descril>ed, seized by the 
'• defendants for rent alleged to he due from the plaintiff Nicholson

(iRKOOKY. *
to the defendant Gregory.

//. IV. Whitla, K.C., for plaintiff.
H. L. Deacon, and A. K. Dysart, for defendant.

Macdonald,j. Macdonald, J.:—The tenancy of the premises, the rent for
which the said goods were seized, is admitted. The plaintiff 
claims the seizure to have been wrongfully and illegally made on 
the following grounds:—1. That at the time of the alleged wrong­
ful taking of the said goods, the defendant Gregory had parted 
with the reversion in the property out of which the rent accrued, 
and that therefore he had no right or authority to distrain upon 
the said goods and chattels or any of them: 2. That the plaintiff 
being a resident of the Province of Manitoba duly enlisted and 
became mobilized as a volunteer in the forces raised by tin 
Government of ( anada in aid of His Majesty in the war which 
now exists between His Majesty and certain European ]lowers, 
and that lie is now and was at the time of the unlawful taking of 
the said goods sworn in as a volunteer with the rank of Lieut.- 
Colonel in the said forces being raised by the Government of 
Canada and he claims the benefit of the War Relief Act. ch. 88 of 
5 Geo. V. as amended by ch. 122 of 0 Geo. V.

On the first ground there is some evidence of the détendant. 
Gregory having parted with his reversion and thus l>eing dis­
entitled to distrain for the rent, but even if it could l>e held that 
he reserved the right to the rents and the power to distrain 
therefor, the War Relief Acts referred to (notwithstanding tin- 
hardships created) are, to my mind, a complete bar to the remedy 
by distress for the recovery of such rent.

Sec. 2 of ch. 88 seems to me clear and explicit :—
During tin- continuance of the war it h1iu.11 not he lawful for any |H-rs<m 

or cor|M>rution to bring any action or take any proceeding either in any of 
the civil Court# of thin province or outside id such Courts.

The proceeding by distress is a proceeding outside the Courts, 
and as such is prohibited.

There is a sufficient case made out to entitle the plaintiff to 
a continuation of the injunction until the trial of the action. 
Costs in the cause. Motion granted.
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RURAL MUNICIPALITY OF MARCUS v. KILBORN.
A Hurt a Supreme Court, Simmon*, ,/. (Hither 9, 1916.

Taxe» (§ I E 1—48a)—Purchaser of Crown lands "Occu­
pant. ”]—Action for taxes.

Ceorge Ross, K.C., for plaintiff.
K. V. Robertson, for defendant.
Simmons, J.:—The plaintiff is a municipality organized under 

the Rural Municipality Act, eh. 3, of Alberta, 1911-12. The 
defendant on June 15, 1911, purchased from the Dominion 
Government, at an auction sale, certain lands paying in each 
case one-tenth of the purchase price. Since that date the defend­
ant has made some payments on account of the interest on the 
unpaid balance, but has made no further payments on the pur­
chase price.

All lands Iwlouging to Canada are exempt from taxation. 
The Act (sec. 251) requires the assessor to assess the owner or 
occupant of the lands.

The defendant claims that as he has only paid one-tenth of 
the purchase price that he is liable for taxes on one-tenth only 
of the assessed value?

The question of liability of the purchaser or lessee under this 
Act and under similar legislation in Saskatchewan is fully dis­
cussed in Vermilion Hills v. Smith, 20 D.L.R. 114, 49 Can. S.C.K. 
593, and the Southern Alberta Land Co. v. R.M. of McLean, 29 
D.L.R. 403, 53 Can. S.C.R. 151, and 1 am not able to distinguish 
any difference in principle which is applicable to the present 
case. The title to the lands is still in the ( Town, and the interes4, 
if any, of the Crown is exempt, yet the purchaser entitled to 
]X)ssession and to complete the purchase price and take to the 
lands is an occupant within the meaning of the Act.

Judgment for plaintiff.

RURAL MUNICIPALITY OF MARCUS v. P. BURNS & CO.
Alberta Supreme Court, Simmons, ,/. (Hither S. 1916.

Taxes (§ III B 1—113)—Persons in whose name property 
assessable — “Owners'’ — “Occupants" — Corporation and its 
officers.]—Action for taxes. Dismissed.

Ceorge Ross, for plaintiff.
J. M. Carson, for defendant.
Simmons, J.:—The plaintiff is a municipality organized mder 

the Rural Municipalities Act, eh. 3, Alta. 1911-12 and amend-

ALTA.

B.C.



238 Dominion Law Report*. [31 D.L.R.

ALTA.
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ments. The defendant company is the lessee of certain lands 
from the Department of the Interior of Canada.

The plaintiff assessed P. Bums in respect of the said lands and 
claim that the defendant company is liable therefor. It is ad­
mitted that P. Burns is a large shareholder in the defendant 
company and president of the company. His private secretary is 
an officer of the defendant company and admits that he received 
the assessment notices. Notwithstanding this I do not think 
it can be seriously contended that Mr. Burns is either an “owner” 
or “occupant” of the lands in question as the same are occupied 
and used by the defendant company.

The defendant company were not assessed in respect of the 
said lands and are therefore not liable for taxes in respect of the 
same. Action dismissed.

BANK OF MONTREAL v. POPE.
Alberta Supreme Court, McCarthy. J. Se/ttembcr 22, 1916.

Bills and notes (§ V B 3—145)—Hi g fits of holder for value— 
Consideration—Antecedent debt.]—Action by hank on bills of 
exchange.

W. H. McLaws, for plaintiffs.
II. P. 0. Savary, for defendants.
McCarthy, J.:—In this case I think the plaintiffs are entitled 

to judgment for the amount of their claim and costs. The action 
is brought to recover the amount of two bills of exchange drawn by 
G. M. Annable Co. Ltd., and accepted by the defendants on 
March 8, 1911, both being for the sum of $2,500, one being pay­
able 3 months after date and the other 4 months after date. 
The action was commenced on February 1, 1915.

From the evidence given at the trial it would ap|>ear that in 
the month of February, 1911, the defendants entered into an 
agreement with G. M. Annable Lumber Co. to purchase the entire 
output of lumber from their mill at Winn, in the Province of 
British Columbia, for the season of 1911, such output being 
estimated to be alx>ut 7,000,000 ft.

Apparently, at the time the contract was entered into with 
the Annable Co., the latter were indebted to the plaintiff bank 
in a sum in excess of the amount sued on, and the lumlier covered 
by the agreement had been hypothecated to the bank and the 
bank would not consent to the disposition of the same without
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having some security for payment and it was under these circum­
stances that the acceptances sued on were given.

In answer to the plaintiffs’ claim the defendants in effect 
say that they accepted the hills of exchange sued on without 
consideration and for the accommodation of the* Aimable Co. 
(the drawers); that no consideration was given by the hank to 
the Amiable Co.; that the company held the hills of exchange 
as collateral security only for the debt of the Amiable Co. or as 
security for payment by the Provincial Luml>er Supply Co. (of 
which the defendants were members) to the Annahle Co. for 
luml>er ordered and afterwards supplied to the former company 
and that such shipments were paid by the defendants and their 
liability on the bills of exchange sued on discharged.

It apjiears from the l>ooks of the bank put in as evidence at 
the trial that the Annahle Co. were indebted to the plaintiffs in a 
sum in excess of the amount sued on, and from the two drafts 
which were put in as exhibits it appears that the pluintiffs were 
payees, and that they on receipt of the drafts sued on immedi­
ately placed them to the credit of the Annahle Co. and reduced 
the indebtedness of the latter company to that extent.

The defendants say that they were informed by the manager 
of the Annahle Co. that in the course of the negotiations for the 
purchase of the lumber the manager of the plaintiff bank at 
Rossland agreed that the drafts should be held u]>on the condi­
tions referred to, and that they were assured by the local manager 
of the plaintiff bank at Calgary that the local manager at Rossland 
would abide by any undertaking he gave in that regard. The 
representations of the local manager at Calgary are not pleaded in 
the defendants’ statement of defence.

With respect to the representations made by the two local 
hank managers then» appears to lie a conflict of testimony, and 
since the date of the negotiations between the defendants and 
the local bank manager at Rossland the latter had died. There 
was offered as evidence a letter dated June 12, 1911, proved to 
have l>een signed by the deceased manager in answer to a letter 
from the Provincial Lunilier Co. suggesting that the acceptances 
were given for accommodation only, in which he repudiates any 
such understanding as the defendants allege. No objection was 
taken to the reception of this by counsel. There is the strongest 
possible inference to be gathered from the admissible correspond-
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cnce and the liooks of the hank put in al th<‘ trial that the local 
managers at Rossland and Calgary did not understand or treat 
the acceptances as having any conditions attached to them 
whatever.

The local manager of the plaintiffs at Calgary testified that 
he did not even know the state of the Amiable Co.’s account at 
the Kossland branch of the bank and further that he was aware 
that the drafts had l>eon discounted there. Under those circum­
stances it does not seem to me to In* probable that he would inter­
fere in the negotiations of the parties at that branch.

As far as can lx- gathered from the evidence the lumber supplied 
by the Amiable Co. to the Provincial Lumlx-r Supply Co. lias 
been paid for in full by the acceptances of the defendants, but it is 
unfortunate that they did not decline to honour those drafts 
until the plaintiffs surrendered the drafts sued on which defend­
ants allege they hold as collateral security only.

Vide Bills of Exchange Act, R.S.C. 1900, eh. 119, secs. A4, 55, 
50, also the notes to these sections in Falconbridge on Banking 
and Bills of Exchange, 2nd ed., at pp. 571, 572. 573, 578 and 583.

There will therefore la* judgment for the plaint ill's for the 
amount sued on with interest and costs. There will lx* a thirty 
days’ stay. Judy ment for plaintiff.

BELL-IRVING v. MATTHEW.
Hrilixh Columbia Supreme Court, ('lenient, J. (ktoher 16, 1916.

Contracts (§VC3—402)—Repudiation — Misrepresenta­
tionh—Materiality. \

Hogg, for plaintiff; McDougall, for defendant.
Clement, J.:—On the day when Crossfield presented the 

document in question here to the defendant the position was 
this: there had been no agreement that defendant should, as part 
of the consideration for “extending the mortgage” assume ]x-r- 
sonal liability for payment of the moneys thereby secured. ( ross- 
tield told defendant that the document was the ordinary exten­
sion form and the defendant being busy at the moment signed the 
diH'unient (in duplicate*) without reading it. Both copies wen- 
taken away by Crossficld for execution of the mortgagees. Some 
days later the defendant received his copy and then noticed that 
he had lieen made to assume personal liability. He at once 
repudiated any such agreement. In my opinion, he cannot be
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held upon this document, his signature to it linving hern procuml 
by an innocent misrepresentation as to its nature: Itedyravc \.‘ S. C. 
Hurd (1882), 51 L.,1. Cli. ILL There tli<‘ misrepresentation was 
as to the value of the tiling bought; here the misrepresentation 
went to the very pith of tin* eontract as «unbodied in the document.

In this view 1 need not e«msi«ler the ease as one of unilateral 
mistake; or as one in which non est factum could be pleaded.
There was a inisreprcsentntion— innocent. 1 think, although, in 
my opinion, the plaintiff’s solicitors, in view of their client's 
letter of Nov. 11. 1914. should not have insert in I the clause in 
question without inquiry of or notice to the defendant—in a 
vital matter and the defendant cannot be held upon a contract so 
obtained ami by him immediately repudiated.

Action dismissed irith rusts.

COLUMBIA BITULITHIC v. B.C. ELECTRIC R. CO. C. A.
lint is ft Columbia Court of Ap/sal, \l unto nul il, C.J.A.. Martin ami 

Mr I’ll ill ip*. JJ.A (Mois r I9IH.

Street railways (§111 C—12)—Collision Cltimati neyli- 
(jrnce—Failure to look—Defective brakes.]—Appeal by t lie d< tend­
ant from the judgment of Murphy, ,1., dated September 10,
1915. Reversed.

McPhUlip8, K.( ., for appel hint.
D. (1. Macdonell, and ,/. //. Senkler, K.C., for rescindent.
Macdonald, (\,1.A.: The following facts were found by the 

trial Judge. Ile fourni that the defendants were guilty of negli­
gence in running their car at a speed of 40 miles an hour approach­
ing a level highway crossing on a down grade of 2.4 jmt cent.; 
that plaintiffs' driver was guilty of contributory negligence in 
not looking out for the approaching car; that the driver could do 
nothing to avoid the collision after he became aware of the danger; 
that the brakes of the defendants’ car were defective, and that 
with efficient brakes the car could not have I icon stopped in time 
to avoid the collision. On these findings he gave judgment for 
the plaintiffs, and with deference I think he was in error in doing 
so. He relied upon Loach v. B.C. Electric It. Co., 23 D.L.R. 4.
In my opinion, there is a very important distinction lietween 
that case and this. Tha1 decision was influenced by tin* fact 
which was there accepted as proven that had the brakes Is-en in 
goo«l order the motorman- could have stopped his car and thu

10—31 D.L.R.
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have avoided the collision after realising the danger of it. But 
here the Judge lus found that the inotornian could n>t do this, 
and I think the evidence amply hears out that finding.

There is a suggestion that with efficient brakes the inotornian 
could have reduced the s|wcd of his car to alxiut 10 miles an hour 
at the time of impact. The Judge thought that even then the 
horses could not have I wen saved from death nor the wagon from 
injury.

1 do not think the evidence even supports the suggestion that 
the sjwed could have I wen reduced to 10 miles an hour. The 
witness Andrews thought that such a reduction of s|wed might 
have I wen effected, also that with good brakes a ear travelling 10 

miles an hour down that grade could not be brought to a stand­
still in a distance of less than from LINK) to 1,200 ft. The motor- 
man saw the team at 100 ft. from the point of contact, and it 
seems to me to be absurd to say that the speed could be reduced 
from a rate of 40 miles an hour to 10 miles an hour while the car 
travelled a distance of only 4(H) ft., and yet a further distance of 
from 0-800 ft. must Iw covered in reducing the si wed from 10 
miles to a standstill.

I think the evidence of the inotornian Hayes also shews that no 
such reduction of speed as from 40 to 10 miles an hour could have 
I wen effected within a distance of 400 ft.

It was suggested that had the brake I wen in good order tin 
sjwed would have I wen checked enough to have allowed the team 
to get past before the ear reached the crossing. A simple calcula­
tion will shew this to Ik* erroneous. The inotornian had 41N) ft 
in which to reduce the speed of the car. Vnbraked the car would 
travel that distance in 7 seconds. V good brake would have 
delayed the car bv it seconds. A brake of two-thirds’ efficiency a> 
this was would have delayed it by 2 seconds. The difference 
1 second -is all that was lost. The horses travelling at the rate 
;>f .4 miles per hour would make I ft. in that time. With a g«wd 
brake the car would have struck the body of the wagon instead of 
the front, and travelling at a speed of over 20 miles per hour tin 
result would nevertheless have been fatal. I would allow tin 
ap]wal.

Martin, J.A. (dissenting): While, after reading the evi­
dence, I agree with the trial Judge that it was impossible for tin 
driver of the wagon to have avoided the accident after he w;i«
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“caught ” (as he aptly expresses the result of his own negligence) 
by the ear, while his horses were partly on the track, which I 
think is the fair inference from all the evidence of the eye-witnesses, 
yet on the inferences to he drawn from facts about which there 
is no real dispute, 1 do not agree with him that the accident 
could still not have lieen avoided if the brake had lieen in gimd 
order. It is clear that even going at such a high rate of speed 
and equipped with only a defective brake, y t the horses hud got 
so far across the track that the nigh one, nearest the car, was 
struck on the rump, ami the front of the wagon was also struck 
(the motorman says, “ I hit the wagon"). In such circumstances 
only a very few feet and a very few seconds, even 3 more, 
would have enabled the wagon to have got clear and if the brake 
«uni lieen in good order, I have no doubt iijm>n the evidence, that 
the speed of the car would have been so reduced that those few 
feet and seconds would have lieen gained and the accident avoided. 
That is the inference 1 draw from the evidence of the former 
motorman of the car, Andrews, who says that in 1,000 to 1,200 ft. 
with a good brake he could stop the ear, mid in alniut 200 ft. 
slow it down from 40 to 10 miles an hour, but with the defec­
tive brake he could not stop within 1,400 to 1,000 ft., and, of 
course, a corresponding reduction in sjieod would follow. Hayes, 
the motorman at the time of the accident, says that with a pro|>er 
brake the car ought to Ik* stop|x*d in aland, 000 feet, going at 35 
miles |K-r hour, and that he was running at aland that rate, and 
that when he first saw the horses and wagon they were 400 ft. 
away, which is double the distance within which Andrews says 
the rate of s|x*ed could have la*en reduced to 10 miles per hour, 
which would Ik* time for the wagon to cross the track.
There is no doubt about the evidence of Andrews on this jKiint, 
for he was s]a'ciall> questioned by the Court to remove any 
doubt, and I do not feel justified in disregarding his very inqairtant 

„. Such lx*ing my view of the facts there can Ik* no 
doubt of the plaint ids' right to recover on the ultimate negligence 
of the defendant, and the ap|K*al should Ik* dismissed.

McVhillivh, J.A.:—1 am of the same as the Chief
Justice. lj(Hich v. H.C. Electric A*. ('#»., 23 D.L.R. 4, proceeded 
U|kui the admitted fact that if the car had been ' with
•in efficient brake the accident would have lK*en prevented, not­
withstanding that the plaintiff had Ik*ch guilty of contributory
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néglige-ncc. In the present ease we find no sneh evidence, and, 
iijhui tin* facta, it is patent that with the* most cfficienit brake- the 
aeeielemt was inevitable*. With regard to the* s|M*e*el. the* ap|x»l- 
lants were* operating the* ear over a rail wav subject to the* Railway 
Act e»f ( anaela (ch. 37, R.S.t IWN»), ami ne» evidence was aelduccei 
which we a île l «*nt it le* it being held that t here* was ne*glige*ne<* by 
re-ason of e*xe*e*ssiv* spe*t*el, the* |H»int at which the* accielent toe»k 
plae*e* was ne it in a thickly jM*eiple*el jsirtiem e»f a city, teiwn or 
village .in fae*t, ne it in a city, town or village*, sei that there* was no 
re*<|uire*ine*nt thaï the* s|>e*e*el shoulel Is* limite*eI. Nor was there* 
any e*viele*ne*e of non-e-ompliance* with the Railway Act or with 
the* orele-rs, régulât ions and elire*e*tiems issue*e| by the* Railway 
( onmiitte*i* of the* Prix y < 'ouncil or of the* Bonn I : Se*e* (i.T.IL Co. v. 
McKay (1004), 31 (an. S.C.R. SI. ami Aminas v. ('.ILK. Co., 
37 ( an. S.( '.R. I : Jae-obs Railway Law of ( anaela (2ml eel.. 1011 >, 
at pp. 307. 423, 427. 42H.

I wenilel allow the* ap]N*al. Appeal alloweil.

CAMPBELL v. ROGERS.
Brih*h I'o!hiiiIi a Court of A/awit!, Miu'ilonulil, l'.,l..\ . Marlin, (iallih r. anil 

McPhilli/M, JJ.A. OrlolurA. HUH.

Vkndok and el ite HABER ($ I ( 10)— Want of title - Liability
of agent.]- Appeal by the* ele*fe*mlant freun the* juelgmcnt <»f 
Meirrisem. .1., elated 1 )e*ee*mbe*r It», 101"». Re*ve*rse*d.

,/. .1. Machines, feu* appellant.
II. A. I. ill stir, feir re*s|»e»mlent.
Macdonald, (‘..LA., weiuld allow the* nppe* d.
Martin, J.A.: It is e»bje*e*te*el that the* plaintiff has siie*el the 

wrong party, in that the* ele>femlants we*re* agents nie*re*ly for the* 
re*pute*el eiwm*r. Hackney, ami n it principals, which fae*t was e*om- 
municatcd te» the* plaintiff I»e*fe»re* the* e-emtraet was e-nte*re*el into. 
I have e*arefully exam ineel the* e*\ iele*ne*e* ami e*ve*n ein the plaintiff’s 
own shewing it coule I m»t be* saiel that lie* themght he was ele-aling 
with elefenelants as principals; In-cause the* re*ee*ipt he* geit freun the* 
elefendant eui the* ">th July, 1011. she*ws on its fae*e* that they 
we*re* acting as agi*nts fe»r eiwncr, which confirms Black’s state- 
nicnt. ami the* plaintiff alre*aely knew, as he* aelmits, freun Fle*te*he*r 
(Hackney’s frie*nel) anel elefenelants’ sub-age*nt, that the* re*pute*d 
owne*r fe»r whom they pui*|K>rte*el to ae*t was Hackney. This 
receipt the- plaintiff aelmits he* te»e>k with him anel returnee 1 to
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defendants next year on Juno 7. 1012, when he made a further 
payment and got a receipt for nil the money he hud paid up to 
that time, and defendant Black paid the money over to Hackney, 
his princi|ml. thinking his title to the land was a good one, and 
Hackney, on April 17. 11113, executed a conveyance of the land to 
('ainpiiell, which could not he registered because Hackney hail 
no registered title. Of course, if 1 were able to take the.view 
that the defendants were acting as the plaintiff's agent the matter 
would assume a very different complexion, but I am unable to 
do so. The ap|x>al, therefore, should be allowed.

(iallihkr, J.A.:—At the hearing of this appeal I expressed the 
opinion which I still adhere to, that this appeal must Ik* allowed.

M< Phillips, J.A. (dissenting):—The trial Judge has taken the 
view that the res|x>ndent was overreached; in fact, that fraud ami 
concealment was practised u|x>n the respondent. Bearing in 
mind the weight which should be attached to the judgment of 
the Judge—especially in a case of the character of the present 
action—1 hesitate, in truth, do not feel justified in disagreeing 
with the : (’oyldun v. ('umlmiand, |1898| 1 Ch. 704.

The attempt is here in line with too many other cases
of a somewhat similar character to escape liability u|xm the 
ground that the respondent has lxien given a conveyance with 
thi‘ limited covenant under the provisions of the Real 1‘rojx‘rty 
Conveyance Act, and that it matters m»t if tin* vendor is without 
title. With resjx'ct I felt constrained Iwcanse of binding auth­
ority to give effect to that class of defence in Singh v. Mitchell, 
JO D.L.R. 710 (in which case judgment has been given this same 
day), a defence only too common at the present time following 
U|mhi the collapse of a real estate Ixxmi.

The facts of the present case, though, materially differ, ami we 
have the express findings of the trial Judge which should not 

In* interfered with es|x*eially when it is clear beyond 
question that a very old gentleman relying upon the ap|Hillunts— 
places his money with them ami exjxets to receive in return 
therefor title to the lands for which the money was the purchase 
price. The transfer was carried out with Mr. Black, one iff the 
partnership of Rogers, Black & McAlpinc, real estate agents 
of Vancouver, the ap|xfflants, and it was simple in its nature, the 
apis-Hants received from the respondent $(‘>23.50 being the full 
purchase price of tin- land in question, the appellants receiving the

5
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monvys as the* agents of the rescindent and not otherwise, and in 
return therefor the resjiondent was to lx* given a title to the land. 
The appt s were not the owners of the land nor were they 
even t he nut homed agents for the sale of the land. They presume 
to write out an interim receipt for a portion of the purchase 
price, hut there is no evidence that this receipt ever came to the 
notice of the respondent as to its terms. Upon perusal of this 
interim receipt it is seen that it d«x*s not disclose the mum* of the 
owner of the land, and is stated to he subject to the owner's 
confirmation, and that confirmation was not proved; that a person 
(Hackney), admittedly without title to the land, presumes to 
give a conveyance proves nothing, and it shews that the respondeat 
must he returned the money paid to the appellant. It is plain 
upon the evidence, that there never was any privity of contract 
between the res]xmdent and Hackney who Inter pur|xirted to 
convey the land to the res|xmdent. The conveyance made In 
Hackney to the rescindent was an idle and useless proceeding 
and this conveyance was never accepted by th<* rescindent. 
Hackney admittedly having no colour of right or title of any 
nature or kind in the land and Black knew this although he took 
the acknowledgment as commissioner required under the Lind 
Registry Act of the attorney executing the conveyance for Hack­
ney. and he (Black) never even attempted to register the con­
veyance knowing that Hackney had no title to the land; Black, 
although present at the trial, is not called and gives no evidence. 
It is true his counsel pnxluced him for cross-examination, hut 
that was not sufficient in my opinion, as against his evidenn 
taken u|x>n discovery and put in by counsel for the respondent 
Black d<K*s not deny the respondent 's statement that he paid the 
money as the purchase price of the land ami that title was to lx 
given to him therefor. Black made no attempt whatever to 
examine into the title to the land hut paid the money over lo 
Hackney. In my opinion there was here an express contract, 
and the ap)iellants were not justified in paying over the motirx 
of the rescindent without obtaining that for which it was paid 
to them. />., title to the land in the name of the respondent. 
Bowman v. Brown (1892), Ex. Ch. 3 Q.B. 511. The appellant' 
were guilty of negligence and upon this view alone are liable to 
the respondent.

The ap)x*llants, in my opinion, have no answer to the action

0
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upon the ground that a conveyance was executed by Hackney 
to the rescindent—a valueless and idle document. They cannot 
discharge a contractual obligation in any such way. The con­
veyance was forwarded by Black to the rescindent, but on the 
facts was never accepted by him. When forwarded, even Black 
knew that it was valueless and did not grant any title in the 
land to the résiliaient.

I am not able, however, to agree with the Judge in allowing 
in the judgment apix-aled from the sum of $400, made up of taxes 
paid and improvements put upon the land. Had it been that the 
apc'llutits were the vendors to the respondent of the land and 
without fault could not give title thereto such damages could 
not Ik* given: Bain v. Fothergill, L.R. 7 ILL. 158. and Ontario 
AHfihalt Block Co. v. Montreuil, 27 D.L.1L 514, 52 Can. S.C.R. 
541. The appellants cannot be said to have warranted or guar­
anteed title in any way, but that which they were unquestion­
ably required to do was to retain the purchase price of the land 
which was paid to them until title was obtained: they did not do 
so but, as the evidence shews, parted with the money of the 
rescindent and endeavour to justify this by saying that the 
re? contracted with Hackney,which was not the fact, ami
that his coition is one of purchaser from Hackney and that as 
he has been given a conveyance from Hackney with the limited 
covenant that he is without a remedy although it is proved that 
Hackney is absolutely without title in the land. This defence 
the trial Judge refused to accept. as the facts fail to supixirt it, 
and in this I agree.

1 am mit able to say that this ease is free from difficulty and, 
were it simply a case of vendor and purchaser, then any right of 
action would In- Ix'tween the vendor and purchaser, ami this 
ap|K‘al should succeed, but that is not this case; no privity of 
contract ever existed between the re? and Hackney and
the rescindent cannot be relegated to his action (if any) against 
a person with whom lie had no contractual relationship, were he 
driven to any such action that would be the defence, and it would 
assuredly succeed. It is true that Hackney would not jMThaps be 
able to resist an action at the suit of the respondent uj)on the 
covenants in the conveyance, but such an action would be futile, 
as, even without title, no breach of covenant Ik- held to

B. C.

C. A.
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_2__* have occurred: Singh v. Mitchell, supra. Thackeray v. Wood ( 1804),
<*. A. 5 IL * S. 325.

In my opinion, the ap|>enl should he dismissed, but the judg- 
mert should Ik- reduced to the sum of $(123.50, the amount re­
ceived by the ap|H-llants from the res|x>ndent, together with tin- 
legal rate of interest, thereon from the date of payment to them to 
judgment. Appeal allowed.

MAN DERBY v. DERBY.
^ P Munitotia K my's lUnrh. At at hers. K.H. April 7, 1916.

Divorce and kki'aration ( | V C—58)—Alimony — (in** 
sum in lieu of periodical payments Public policy.| Action for 
|M-rmanent alimony.

Bowles, for plaintiff ; Andrea'*, K.C.. for defendant.
Mathkhs, (’.J.K.B.:—The defendant is a railway pass­

enger conductor and earns on an average about $170 |x-r month. 
In addition he has pro]>erty to the value of aliout $0,500. Tin- 
house in which the plaintiff and her daughters reside, and in which 
the defendant, contrary to the plaintiff’* desire, occupies a room, 
belongs to the plaintiff, subject to a mortgage for $5,000 to tin 
defendant. The plaintiff owns nothing Ik-sides the house men­
tioned, except $1,500 remaining unpaid under an agreement of 
sale and a small interest with her two sisters in a small Elmwood 
house. I am convinced that the presence of the defendant in 
the plaintiff's ‘ as a lodger is not conducive to harmony, 
or to the happiness of either party, and that he ought to lean- 
and take up lodgings somewhere else.

The plaintiff has no means of paying off the mortgage held 
by the . She is willing to accept a discharge of this
mortgage in lieu of monthly alimony, t’nder the circumstance* 
of this case that would Ik- a very desirable settlement of the un­
fortunate difference Ix'twcen these parties. The defendant 
refuses to settle on these- terms, and I have no jtower to compel 
him to do so. Neither the Ecclesiastical Court nor its successor, 
tin- Court of Divorce and Matrimonial Causes, had power to 
award the payment once for all of a sum in gross for alimony, 
notwithstanding 20 and 21 Viet. eh. 85, sec. 32: Medley v. Medley. 
7 P.D. 122. That statute only authorized the security of a gross 
sum as a provision for future maintenance.

In llayarty v. Ilayarly. 11 ( lr. 502, the Court refused to
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sanction ail arrangement made lictwecn the ]mrties for the pay­
ment by the husband to the wife of a gross sum in lieu of periodical 
payments as contrary to publie policy.

The plaintiff's relief must, therefore, take the usual form.
Having regard to the estate of Isith and the earning power 

of the defendant, I adjudge that he pay to the plaintiff the monthly 
sum of $t»0. The time and manner of payment 1 leave to agree­
ment of the parties, and if they fail to agree the matter may be 
again sjmken to. The plaintiff is entitled to tin- costs of the 
action as lietween solicitor and client.

McCAIN PRODUCE CO. v. LUND.
Hiuiiswiik Sii/Imm ('mill. An,

(h imini i. .1.1
4U/n ill Division. McLeod, C.J.. While mid 

Jinn J.i, Will.

Bills and notes l § 1 (' -hi)—I'onxiiieration of accommoda­
tion note lie naval Liability.]—Action tried before ( 'arleton, 
,1., of the ( 'arleton ( 'omit y Court, without a jury, at the IVlti May 
session. The action was on one of several renewals of a prom­
issory note for 8100. made by the defendant in favour of the 
plaintiff at the request of one Hideout. At the making of the 
note no consideration passed lietween the plaintiff and the de­
fendant nor Is-tween the defendant and Hideout, it having been 
made at Hideout's request for his accommodation without the 
knowledge of the plaintiff company. The plaintiff gave Hideout 
credit for the face value of the note and made him some cash 
advances on account thereof. The note sued on was one of 
several renewals of the original note. On one occasion the 
defendant effected the renewal and paid the interest to the plain­
tiff company |K»rsonally. Judgment was given for the plaintiff 
in the Court I xdow for the amount of the note and interest ($104.40).

From this judgment the defendant apjiealed on the grounds : 
Vi) That the Judge of the County Court was wrong in holding 
that there was a consideration passing from the plaintiff to the 
defendant. (6) In applying the doctrine of estoppel so as to 
enable the plaintiff company to recover, (r) In holding that 
Hideout had authority from the defendant to dispose of the note.

.1/. L. Hayward, for defendant, apjM-llant.
IF. I*. Jonen, K.C., for respondent.
The judgment of the Court was delivered by
McLeod, C.J. (oral):—The defendant claims that he is not 

liable Is-cause there is no consideration moving from the plaintiff.
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the jiayee of the note, to the defendant, the maker. He eaniiot 
succeed on this defence. The note was given to Hideout to lie 
used by him in the way it was used. It was given to cover an 
account he, Hideout, owed the plaintiff company, and to induce 
it to make further advances in goods or cash. The consideration 
the original note was given for was obtained, and the defendant 
renewed it on several occasions, on one occasion personally 
paying the interest. We think the defendant is liable and the 
appeal must lie dismissed. Appeal dismissal.

FOSTER v. MACLEAN.
( hit nr ni Su/ire me ( 'uurl,.A piielliUe Division, MeredHh, i’.J. I{ nidi II, l.i imm

mill Mlisten, .1.1. A/iril iff, 1916,

Lihei. and slander (§ III ('—105)—Conspiracy—Defence* 
Mil illation—Fair comment— Particulars.]—Appeal by plaintiff from 
the judgment of Mulock.CJ.Ex., affirming an order of the Master 
in Chambers in an action for liliel.

M\ E. Haney, K.C., for ap|X‘llant.
K. F. Mackenzie, for defendants, rescindent».
Hiddkll, J.:—On the 15th January, 1916, the plaintiff, a 

Controller of the City of Toronto, issued a writ against W. F. 
ami H. J. Maclean, A. K. 8. Smythe, and the World Newspaper 
Company of Toronto Limited, endorsed “ for damages for libel.” 
On the 4th February, a statement of claim was delivered; 
statements of defence followed, which may for all purpose of 
this motion be all considered as in the same terms as that of the 
defendant Smythe.

The plaintiff applied to the Master in Chambers to strike out 
the defence and particularly the 4th paragraph and clauses (a) 
and (e) of the 6th paragraph; the Master refused; and an appeal 
was taken to the Chief Justice of the Exchequer in Chambers, 
who dismissed the appeal, directing, however, that particulars 
should be furnished of the allegation in the 4th paragraph of 
Smythe'a statement of defence “that the plaintiff was and is not 
a desirable person for Controller.” These particulars have been 
delivered; and, previously, certain particulars were delivered 
pursuant to demand.

Leave to api>enl was given by Mr. Justice Clutc—we have 
not the advantage of my learned brother's reasons for granting 
leave. The order must, of course, have been made under Unie 
507 (2) (6); and it would have been of assistance to have had the
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reasons why the learned Judge thought that “the appeal would 
involve matters of such importance that . . . leave to
appeal should be given.”

The present motion is really to strike out para. 4 and para. 
6 (a) and (e) of the defence.

As to para. 4, it is admitted and it is plain that it would not 
he a pro|H*r plea in an action simply of libel—and the defendant8 
contend that this is not an action simply of libel or an action of 
libel at all.

The plaintiff’s counsel agreeing to abandon any claim for 
conspiracy, the inquiry into what is the cause of action alleged 
in the statement of claim is academic, except as affecting the 
costs—it seems necessary to consider the claim in that view.

The tort known as conspiracy is an agreement of two or more 
liersons to do something toward the plaintiff cither wrong in 
itself or by wrong means—before such an agreement becomes 
actionable damage must be done by some act in pursuance of 
the agreement. “It is the damage wrongfully done, and not the 
conspiracy, that is the gist of the action:” per Bowen, L.J., in 
Mogul Steamship Co. v. McGregor Cow tV Co. (188V), 211 Q.B.D. 
598, at p. 616, citing Skinner v. Gunton (1669), 1 Wins. Saund. 
229, Hutchins v. Hutchins (1845), 7 Hill (N.Y.) 104, and Bigelow’s 
Leading Cases on Torts, p. 207; see also Selwyn’s N.P. 1006. 
It was on this ground that Ixird O’Brien, Lord Chief Justice of 
Ireland, considered that a |>erson who joined a conspiracy after 
all the damage had been done was not liable—“the conspiracy 
was, as it were, a machine set going for wrong-doing, and every 
Iterson who availed himself of its machinery became liable for 
the damage that subsequently accrued:” O'Keeffe v. Walsh, 
(1903] 2 I.tl. 681, at pp. 702, 703.

Our Rule 141 requires the pleading to contain a statement of 
the material facts upon which the party pleading relies: accord­
ingly in an action for conspiracy it would not be sufficient to 
allege the wrongful agreement; the acts causing damage must 
also be alleged.

I confess that, had 1 been called upon to draft a statement of 
claim in conspiracy, I should have followed substantially the form 
here employed—allege the wrongful agreement, the acts done in 
pursuance of the agreement. 1 should probably state explicitly, 
as this claim does implicitly, that damage resulted to the plaintiff
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from these acts; but I do not see any other change I would have 
made. The form of the statement of claim is apparently taken 
from—at all events it is the same as—that of a statement of 
claim for conspiracy in Bullen and Leake’s Precedents of 
Pleadings, 7th ed. (1915), p. 278.

Accordingly 1 consider that this claim is for conspiracy— 
and in that view it is not necessary to consider whether it is not 
also a claim for libel.

Paragraph 4 in effect states that the agreement, if there was 
any agreement, was for a rightful purfKJse, i.e., to prevent the 
election of an undesirable ]>erson to office» ; but that is no defence 
to an action of conspiracy. It is well known what is |>aved with 
good intentions. What is of im|>ortnnce is, whether the acts to 
be done were according to law ; and this paragraph does not, 
as it seems to me, raise any such issue. It might indeed be used 
in minimising damages, but, if it be intended to be a plea to 
damages, it should so state specifically: Drydcn v. Smith (1897). 
17 P.tt, 505; Fulford v. Wallace (1901), 1 Ü.L.H. 278, distinguish­
ing Beaton v. Intelligencer Printing and Piddishing Co. (1894), 
22 A.K. 97.

If it be intended to make the allegations in this paragraph 
part of the plea of “fair comment” (Merivale v. Carson (1887), 
20 Q.B.D. 275 (C.A.), and like cases), they should be pleaded 
properly and specifically in that way.

I think this paragraph cannot stand, and would add that 1 
cannot see how either party can be hcl|)ed or hurt by either re­
tention or removal. I presume, however, that the time of four 
appellate Judges must be taken up with trivialities sometimes 
“Sufferance is the badge of all our tribe.”

As to the second claim on this ap|>cal—if the action is in con­
spiracy and publications are laid as the overt acts causing damage, 
it necessarily follows that these publications are charged as being 
either (1) unlawful in themselves or (2) directed to an end which 
is unlawful.

The defendant is entitled to plead so as to answer either charge 
concerning these publications. An answer to the first charge is 
and must be a contention that the publications are not libellous 
—accordingly any defence to an action of libel based on these 
publications will be properly pleadable in an action of conspiracy. 
Therefore, if the paragraphs complained of could be pleaded in
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a libel action proj>er, they are not wrong in a conspiracy action. ONT- 
(I do not say that the converse is true). S. C.

As I read 0 (e) it is the ordinary defence of “fair comment”— 
this has recently been so fully considered in Augustine Automatic 
Hotary Engine Co. v. Saturday .Xight Limited, 30 D.L.R. ($13, that 
it is unnecessary to go into the matter here at any length. The 
plea is in the precise form of that in Peter Walker A- Son Limited v.
Hodgson, 11900] 1 K.B. 230. see pp. 243-247 : and. as is said by 
Vaughan Williams. L.J., on the last cited page : “This form of 
pleading, which 1 always think very indefinite and embarrassing 
has . . . l>een adopted and sanetioned ever since the de­
cision of Mathew and Grantham, .1.1.. in Penrhyn v. “Licensed 
Victuallers’ Mirror” (1890), 7 Times L.H. 1, and must now l>e 
accepted as proper pleading.”

Paragraph 0 (a) is, of course, not a defence per se, but it 
contains matter of inducement setting out circumstances which, 
it is alleged, render comment permissible. In a defence of fair 
comment, to succeed, the defendant must shew that his criticism 
deals with such things as invite public attention : Odgers, 4th ed., 
pp. 180. 187, 104 sqq. I can see no objection to this clause.

The plaintiff is entitled to particulars under the plea of fair 
comment, and, if the partic ulars be not furnished, he may move: 
if the particulars are insufficient, there is an appropriate remedy.

This motion is not based upon refusal of particulars; the 
notice of motion before the Master in Chambers is dated the 
28th February ; it was served on the 1st March, and the part icu­
lars were demanded on the 8th March—what the demand was we 
do not know, it was not put in, and 1 shall not look for it.

Much argument was made upon the statements in particulars 
2 “b” 2 and 2 “d” 2, that there are “other things in the know­
ledge of the plaintiff of which the defendant is unable to furnish 
further particulars at present” or the like; and, in the particulars 
furnished by order of the Chief Justice of the Kxchequer, “The 
defendant reserves the right to deliver further and other par­
ticulars.” What harm such assertions do and what good could 
be done by striking them out 1 do not know—the assertions do 
not increase the defendant’s rights nor their deletion diminish 
them. Whether further particulars can Iw extracted from the 
plaintiff in examination for discovery we need not determine;
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and it is time enough to object to any such further particulars 
when they are tendered.

The ends of justice will be met and the plaintiff get his full 
rights if we make the order consented to on the argument, that 
any further particulars are to be furnished within six weeks of 
the issue of this judgment.

In view of the position taken by counsel for the plaintiff 
before us, I would order the statement of claim to be amended 
so as to strike out all reference to conspiracy, and make the 
claim a simple claim in libel.

Objection is made by the defendants that an action of libel 
cannot be brought now—but that is no answer ; this action, as 
is shewn by the endorsement on the writ, was intended to be an 
action of libel. While an absolutely different and distinct cause 
of action from that mentioned in the endorsement on the writ 
may not be set up in the statement of claim—United Telephone 
Co. Limited v. Tasker (1888), 59 L.T.R. 852, and Cave v. Crew 
(1893), 68 L.T.R. 254, etc.—there is no reason why the very cause 
of action mentioned in the endorsement may not be set up at 
any time. This is a much stronger case than Bugbee v. Clergue 
(1900), 27 A.R. 96; S.C., sub nom. Clergue v. Humphrey (1900), 
31 S.C.R. 66.

I confess to great sympathy with a solicitor called upon to 
draw a statement of defence in a libel action—in the general 
debâcle of pleadings, this remains an action in which it is not safe 
to treat pleadings as a mere exercise in English composition for 
the junior articled clerk and the typist ; there is still some art in 
libel pleadings.

I can understand, too, the statement of Mr. Mackenzie that 
he was “embarrassed” in determining precisely what the claim 
was—the action for conspiracy is rare in our Courts (this is the 
first I have seen).

I would allow the defendants to amend their defence as they 
may be advised, knowing now, as they will, that the action is 
for libel and libel only. And I would give no costs of this appeal.

Lennox, J., concurred.
Masten, J., agreed in the result.
Meredith, C.J.C.P.:—This is another of those appeals, of 

quite too frequent occurrence, in which matters of practice only 
are involved: matters which as a rule should be dealt with in
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the High Court Division in such a manner that no substantial 
prejudice to any party could arise; and usually are so dealt with.

The action is one for libel, and so, having regard to the law 
and practice particularly applicable to it, as well as by reason of 
its very nature, one over which the solicitors and parties concerned 
are naturally apt to be more than ordinarily anxious: but in 
most of the cases coming here I cannot but think that the party 
complaining is generally really more frightened than hurt.

Take this case for an instance: the defendants were ordered 
to give particulars in regard to some parts of their statements 
of defence; and have done so, took unto themselves, in words, 
a right to add to such particulars; but it ought to be needless 
to say that no effect follows such an extension of the time, which 
was fixed by the order of the Court, within which all their par­
ticulars should be given; and that the particulars given could 
not. after the lapse of the time limited by the order, be added to 
except by leave of the Court.

Strictly dealt with, the plaintiff was entitled to have that 
reservation as well as the reference to the records of the Board 
of Health stricken out; but, if, in truth, the defendants need 
further time for giving particulars, as the trial is not to be had 
until the autumn, there is no good reason why a month’s or six 
weeks’ further time should not be given to them; that cannot 
harm any one, and will prevent any feeling that any one has been 
unduly hurried in the conduct of the defence or prosecution of the 
cast*.

But I desire to add, so that the defendants may be under no 
misapprehension as to the purpose of giving further time, that it 
is not given to enable them in any way to seek new facts upon 
which to base their defence of fair comment, for fair comment 
can be fairly supported only upon the facts upon which the com­
mentator wrote: time may be needed to verify them or learn 
whether they really did exist, for if not they cannot justify the 
comment or tend to do so: and I see no reason why the plaintiff 
should not be examined for that purpose; but I think the par­
ticulars should be1 first given; that is the best way of preventing, 
to some extent, unfair means of supporting a defence of fair 
comment. In this case the plaintiff was reasonably safe, because 
the particulars given could not be added to without the leave 
of the Court ; and, before leave is given, care should lie taken that
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QNT* nothing is unfairly added ; that the defendants give sufficient 
s. C reasons for not having already given them.

In some of cases coming before us, the parties seem to be 
oblivious to the fact that their cases must come before a trial 
Judge whose duty it is to take care that no inadmissible evidence 
is admitted, that the true issues only shall be tried, and that justice 
shall be done in all things; and so irregularities, or inadmissible 
questions on examination for discovery, ought generally to be 
things of no great moment; certainly not enough to justify 
running off to this Court about them always: though there may 
be cases in which it may be necessary or advisable to come here 
before trial; for an instance only, upon a question involving the 
whole conduct of the action or involving it very substantially; 
so that time and money would be saved by having the point 
determined before trial, instead of on an appeal after trial, when 
that appeal might lead to a new trial.

It must not be forgotten that a defence of fair comment is 
not a defence of justification; although, to support it. all the 
defamatory facts alleged in the comment must be justified, and 
must be sufficient to make, in the circumstances of the case, the 
comment “fair.”

I cannot take very seriously Mr. Mackenzie’s contention that 
this is not an action of libel, but is solely one of conspiracy; 
for, in the first place, what difference does it make so far as this 
appeal goes? Call it what you please, the 4th paragraph of the 
statement of defence discloses no defence to it, and at the least 
is useless, just as is perhaps the use of the word “conspiracy” 
in the statement of claim. It is much to be regretted that 
pleaders do not adhere to the simple and well understood forms 
of stating claims and defences. It ought to have been enough 
for the plaintiff to have alleged that the defendants jointly, and 
each separately, published the libel alleged; and for the defend­
ants to have said “not guilty” anil “fair comment” in the usual 
way. Nothing that could be given in evidence, as the pleadings 
stand, could have been excluded under the usual form of pleading: 
and I had really thought that the fashion of a few years ago. of. 
when in doubt, or when unable to imagine any other offence, 
charging or alleging conspiracy, had departed.

But why “conspiracy” only; why not libel? If the libel be 
not proved, what becomes of the conspiracy? It could not be
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contended that any kind of a civil action remained. Take away 
the word “conspiracy,” and the action remains as it is one of 
libel. If joint liability is proved, then a conspiracy, that is an 
agreement, between the defendants, is proved: and, if the defend­
ants were merely alleged to have published the libel, evidence 
of all the circumstances under which it was published, whether 
inadvertently, or in pursuance of a scheme to defame the plaintiff 
so as to defeat his efforts to obtain a seat in a municipal council, 
might all be given in evidence.

And, if this is not libel, one has only to insert the word “con­
spiracy” in a libel action in order to get rid of all the effects of 
the Libel and Slande Act, including security for costs, as well as 
all else the special provisions of the law regarding actions for 
defamation of this character, including compulsory trial by jury, 
unless tin1 parties otherwise agree.

The 4th paragraph of the defence and the 5th, which is de­
pendent on it, should he struck out: as also the clauses in the 
particulars objected to; the parties should have leave to amend 
their pleadings as advised, the plaintiff within two weeks, the 
defendants within two weeks thereafter; and the defendants 
should have six weeks within which to amend their particulars 
as advised. No order as to costs of this needless appeal.

./ tidy ment varied.

ATT Y-GEN’L FOR ONTARIO v. CADWELL SAND AND GRAVEL CO.
Ontario Supreme Court. Middleton. J. A/nul là. 1910.

Parties (§ 111 -122) /ntervention of Att'y-denl for Dominion
of Canada as defendant—P 'vincial action against Dominion con­
tractor removing sand from navigable river—Mights of Province and 
Dominion.]—Motion by tin* defendant company for an order 
adding the Attorney-General for the Dominion of Canada as a 
party defendant. Granted.

A. D. Langmuir, for defendant company.
Harcourt Ferguson, for plaintiff.
Middleton, J.:—The plaintiff, as Attorney-General for 

the Province, sues to recover a very large sum of money, 
the value of sand and gravel removed by the defendant com­
pany from the bed of the River St. ('lair and the bed of 
Lake Erie, the title to which he alleges is in the Province.

ONT.

S. ('.

17-31 D.I..K.
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The defendant company, it appears, is a contractor employed 

by the Dominion Government, and the dredging of the river and 
lake, it is said, was for the purpose of constructing a steamboat 
channel for the use of vessels navigating the Great Lakes.

The Minister of Justice has communicated with the solicitors 
for the defendant company, and asked that the Attorney-General 
for the Dominion of Canada be added as a party defendant, so 
that the rights of the Dominion and Province may be adjudicated 
upon in this action. The defendant, naturally regarding the wishes 
of the Government, thereupon makes this application, which is 
opposed by the plaintiff.

The defendant company could undoubtedly bring the Domin­
ion before the Court by claiming indemnity or relief over; and, 
inasmuch as constitutional precedents are involved in the liti­
gation, under the requirements of the statute notice would have 
to be given to the Minister of Justice so that lie might be heard 
upon the trial in support of the rights of the Dominion. Tin- 
Minister of Justice, however, takes the position that the Domin­
ion ought to be formally a party to the litigation, so that his 
status in it for all purposes should be unquestionable.

Save in so far as it is necessary to secure this indubitable 
status, the question is one of form rather than of substance, for 
the Dominion must lx- before the Court ; and, even with respect 
to the comparatively unimportant matter of costs, the Court has 
full jurisdiction in proper cases to direct the plaintilT to pay tin- 
costs, not only of the defendant but of the third parties.

I think the case is one which comes within the spirit and the 
letter of Rule 134, and that the representative of the Dominion 
is one “whose presence is necessary in order to enable the Court 
effectually and completely to adjudicate upon the questions in­
volved in tin* action ; ” and analogy is afforded by the Rules 
which allow a landlord, without leave, to appear to defend his 
tenant’s possession (Rule 53 .

The sand having been removed from the bed of the river, 
which the Dominion claims to be within its right, it is, 1 think, 
only fit and seemly that it should be a party to the action, to 
defend that which has been done through its contractor. The 
order is therefore made. Costs in the cause, subject to any dis­
position that may be made by the trial Judge. Motion granted.



31 D.L.R.I Dominion Law Reports. 259

ALDERSON v. WATSON. ONT.

, Ontario Suprnne Court, Middleton. ,/. April 4, 19Hi. <. q

Landlord and tenant (§111 1)8 -110)—Proceeds of dis­
tress Priorities—Assignee for creditors Mortgagee.] —Motion by 
the defendant, the landlord, for an order for payment out of 
Court of the money paid in under the judgment of a Divisional 
Court of the Appellate Division. See Aldcrs<m v. Watson (191(1),
28 D.L.K. 588. 35 O.L.H. 504.

(J, T. Walsh, for the applicant.
Hughes Cleaver, for the plaintiff, the assignee for the benefit 

of creditors of the tenant.
,/. S. Schelter, for the chattel mortgagee.
Middleton J. :—This case was before the Appellate Divi­

sion, and its decision is reported in 28 D.L.K. 588. By the 
judgment, as formally issued, the decision of Mr. Justice 
Britton was affirmed, with the variation that the proceeds of 
the goods sold were directed to be paid into Court subject to 
further order. The money was paid in, and this motion is made 
for payment out, notice being given to the chattel mortgagee, 
who was not a party to the original litigation.

The lease gave the landlord the right, upon the making of an 
assignment, to distrain for two years’ rent. The assignment was 
made, the distress followed, the assignee contested the validity 
of the distress; and it was held, as against the assignee, that the 
landlord can distrain only for one year's rent.

The property wras subject to a chattel mortgage, which ex­
ceeded the amount realised from the sale. As against, the chattel 
mortgagee, the landlord had a right to distrain for the whole 
amount claimed. It is conceded that the landlord is entitled 
to the first year’s rent, and to the costs of the distress, and that a 
sum of $25 should be paid to Mr. McClenahan, who acted under 
an agreement in realising upon the goods. The right of the 
landlord to the second year’s rent is now disputed. This, if 
allowed, will practically exhaust the fund.

In my view, the landlord is entitled out of the fund to the 
whole amount that he claims. The assignee was entitled to 
nothing, as the amount due upon the chattel mortgage exceeded 
the amount realised upon the goods. As against the chattel 
mortgagee, who alone was concerned, the landlord could assert 
his full claim. The limitation imposed by the statute, the Land-
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ont. lord and Tenant Act, R.S.O. 1914, ch. 155, sec. 38 (l), was a
s c. limitation which could only be invoked by the assignee for the

purpose of protecting his own interest in the chattels distrained 
upon. The limitation does not in any way enure to the benefit 
of the chattel mortgagee, nor can the assignee, by invoking this 
provision, take from the chattel mortgagee that which would be 
his, were it not that, as against him, the right of the landlord 
is entitled to prevail. This, 1 think, has been determined con­
clusively by the cases relied upon by Mr. Walsh: Bailton v. Wood 
(1890), 15 App. ('as. 303, and Brocklchurst v. Lowe (1857), 7 
K. & H. 170.

The proper order will therefore be, to direct payment out of 
Court of the amount of the landlord’s claim, including Mr. Mc- 
Clenahan’s 825 and the costs of this motion. Any balance then 
remaining may well be divided between the chattel mortgagee- 
and assignee, and be applied upon account of their costs of the 
motion.

McLEAN v. WILSON.
Ontario Supreme Court. Ap/Hittite Division. Mvmlilli. C.J.O.. Mae!arm.

Magee anil Hudgins, 4. April 19. 1916.

Adverse possession (§ I K—55) Fisherman's occupation — 
Bight of way.]- Appeal from the judgment of Mac Watt, C'o..l. 
Affirmed.

This action was brought in the County Court of the County 
of Lambton, and was tried by the Senior Judge of that Court, 
without a jury.

The plaintiff alleged that he was the owner of lot 43 in the 9th 
concession of the township of Sarnia, and that the defendant had 
trespassed thereon and wrongfully erected thereon a house or 
shack for fishing purposes, a stable for his horses, and a shed for 
his boats, his occupation being that of a fisherman.

The defendant denied generally the allegations of the plaintiff, 
and said that from 1895 to 1915 he was a duly licensed fisherman. 
He admitted that he built a shack near the lake-shore; he said, 
however, that it was not upon, but in front of, the plaintiff’s land. 
The defendant further alleged that he had had over twenty years' 
continuous, peaceable, and undisturbed possession of the land 
on which the shack was erected, and a right of way thereto from 
the water’s edge, and for over twenty years had had a right of 
way from the side road (“Modeland’s”) to the shack. The
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defendant also said that he had taken down ami removed the 
boat-shed and the stable referred to by the plaintiff. And, 
without admitting any liability, the defendant paid into Court 
$15 in full of any damage caused to the plaintiff by reason of the 
erection of any building or of any acts of trespass.

The defendant appealed from the judgment of the learned 
( ounty Court Judge.

I). L. McCarthy, K.C., for appellant.
The1 judgment of the Court was delivered by
Meredith, C.J.O.:—This is an appeal by the defendant from 

the judgment of the County Court of the County of Lamb ton, 
dated the 7th February, 1916, which was directed to be entered 
by the Senior Judge of that Court, after the trial of the action 
before him, sitting without a jury on the 19th day of the previous 
month of January.

The respondent brings the action to recover jiossession of a 
small piece of land bordering on Lake Huron, which land, as he 
alleges, forms part of lot No. 43 in the 9th concession of the 
lownship of Sarnia, of which lot he is admittedly the owner.

The appellant, by his statement of defence, besides putting in 
issue the respondent’s title to the locus in quo, sets up possession 
of it in himself for a i>eriod sufficient under the Limitations Act 
to extinguish the respondent's title.

The res]>ondent derives title to lot No. 43 under a conveyance 
to him from Cynthia Fuller, dated the 17th June, 1881. Cynthia 
Fuller derived her title from Thomas C. Street, the devisee in 
trust of Samuel Street, to whom this lot, with other lands, was 
granted by letters patent dated the 18th August, 1841.

In the letters patent the lots granted are designated by numbers 
and are also described by metes and bounds; and, according to 
the metes and bounds, lot 43 is bounded on the north by the 
water’s edge of Lake Huron. In the subsequent conveyances, 
lot No. 43 is described by its number only.

The contention of the appellant is, that lot No. 43 does not 
extend from the north to the water’s edge of Lake Huron, but is 
bounded on the north by a road allowance laid out in the original 
survey of the township on the bank of the lake; and that, if the 
land to the north of the road allowance passed by the letters 
patent to Samuel Street, it did not pass as being part of lot No.

ONT.

S. V.
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ONT. and that, inasmuch as in the subsequent conveyances what
s. (\ was conveyed was lot No. 43 only, the respondent has not proved 

title to the land which lies between the road allowance and the 
lake.

The first question to be determined is, whether or not this 
piece of land forms part of lot No. 43. If it does, the respondent’s 
title is made out.

The original survey of the township of Sarnia was made in 
1829, by a Provincial land surveyor named Roswell Mount, 
under instructions from the Surveyor-General, dated the 8th 
April, 1829.

The diagram which accompanied the instructions cannot be 
found; and, therefore, the result of tin* survey must be gathered 
from the instructions, the report of the surveyor, which is dated 
the 30th January, 1830, the plan which he returned to the Sur­
veyor-General, and the field-notes of the survey.

Mr. McCarthy argued that these shew that the strip of land 
between the road allowance and the lake was not included in the 
0th concession, but I do not think that that is the proper con­
clusion.

By his instructions the surveyor was directed, “with respect 
to the lots bordering on the lake-shore and on the river St. Clair,” 
to observe “that it is required that they shall be jiosted on the 
bank with an allowance for road in front on the said bank;’’ and 
this he is directed to do “by subdividing the distance between the 
proof lines (excepting the intermediate side road) into eighteen 
equal parts, regulating their depths according to the front so as 
to give to each lot one hundred acres.”

In his report Mr. Mount says: “With respect to the lots 
bordering on the lake-shore and on the river St. Clair, I have posted 
them on the bank with an allowance of one chain for a road in 
front along the said bank. This 1 have done by subdividing the 
distance between the proof lines (except the intermediate side 
road) into eighteen equal parts, and those bet ween the concessions 
into twelve equal parts, regulating their depth according to the 
front so as to give each lot one hundred acres.”

The field-notes shew that the road allowance followed the 
sinuosities of the shore of the lake, and the plan indicates that the 
lots in the 9th concession ran to the lake, with the road allowaim 
marked by a red line crossing it .
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It is plain, therefore. I think, that the instructions indicate 
that the lots in the Oth concession were to extend to the lake. 
They were to he “lots hordering on the lake shore,” and they are 
so called in the report, of the surveyor. Then, as I have said, the 
plan shews the lots as bounded by the lake. Theohjet Anting 
the posts on the hank was not to mark the northerly houndary of 
the lots, hut to indicate the width of them.

Besides all this, if Mr. McCarthy’s argument were 1o prevail, 
the strip of land between the road allowance and the water’s 
edge of the lake would not have formed any part of the township 
of Sarnia, hut would have been unsurveyed land.

It is manifest also that the Surveyor-General read the report 
and the plan as I road them.

For these reasons, I am of opinion that the respondent made 
out his paper title to the locus in quo.

I am also of opinion that the appellant failed to shew a pos­
session of any part of the land of which possession is claimed, 
except that part of it which was occupied by the original shack 
or hut which he built, sufficient to extinguish the title of the 
respondent. Such use as he made of the strip of land between 
the road allowance and the water’s edge of the lake was as a mere 
trespasser; and, being hut a trespasser, it was necessary for him 
to shew pedal possession. Apart from the occupation of the site 
of the shack or hut, he went upon the land only for a few days in 
the spring or autumn, when he was engaged in fishing, and at 
all other times the true owner was, in the eye of the law, in |m>s- 
session. It is well settled that possession, in order to extinguish 
the title of the owner, must he actual, continuous, and visible. 
The appellant’s possession was not of that character, and indeed 
was not a possession at all, hut his acts were hut a series of suc­
cessive trespasses with long periods of time between them.

The case at bar is distinguishable from Piper v. Stevenson, 
12 D.L.lt. 820. In that case, the land in question liad been 
fenced, and the plaintiff had done everything to it that an owner 
intending to possess and cultivate would have done. In the 
case at bar, the land was not enclosed with a fence, and the acts 
of the appellant were not such as an owner would have done, 
but they were done in the exercise of the right which, the appellant
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assumed, lie as a fisherman possessed, to utilise the beach for the 
•< C. purposes incidental to the carrying on of his fishing operations.

Neither Xuttress v. (ioodchild, 24 O.W.lt. 184, 859, 0 O.W.X. 
150, 482, nor Cowley v. Simpson, 19 D.L.R. 408. helps the ap­
pellant. In the former ease, the possession of the defendant 
was very different from that of the appellant in this case, and 
there was the additional fact that the defendant had excluded 
trespassers from t he land ; and in Cowley v. Simpson all tliat the 
defendant succeeded as to was the land which lie had enclosed wit h 
a fence.

It was argued by Mr. McCarthy that, if the appellant liad 
not succeeded in making out his defence under the Limitations 
Act, by possession for ten years, except as to the land on which 
the original sliack stood, he had at all events established a right 
by prescription to an easement in the nature of a right to pass and 
repass to and from the sliack to the lake and over the strip of 
land lying between the road allowance and the water’s edge in 
order to reach the side road.

In my opinion, the learned Judge of the County Court rightly 
decided against this contention. The testimony of the appellant 
shews that there was no one way by which he came and went, 
bul that he did so at one time bv one route and at other times 
by other routes. The principle which is applied in determining 
whether a highway has been established by dedication is. 1 
think, applicable; and the eases of Regina v. Plunkett (18f>2), 21 
U.C.R. 530, and Regina v. Ouellette (1805), 15 U.C.C.P. 200, 
established that a similar user to that of the appellant is not 
sufficient to shew dedication.

For this reason, as well as those upon which the conclusion 
of the learned Judge of the County Court was based, I am of 
opinion that the prescriptive right claimed by the appellant was 
not established.

The judgment as entered does not define the part of the lot 
as to which the appellant succeeded. This may occasion dis­
putes in the future; and, if the appellant desires it, there should 
be a reference to ascertain and fix its boundaries, unless the parties 
agree as to the proper description of it, and in that case the 
judgment may be amended by inserting in it the description.

Subject to this variation, I would affirm the judgment and 
dismiss the appeal with costs. Appeal dismissed.



31 D.L.R.! Dominion Law Reports.

REX v. SINCLAIR. ONT.
Ontario Su/imne Court. Chili. J. April S. 19111. >, (■

CRIMINAL L AW ( § 11 A -30)—Jurisdiction of roller Magis­
trate Theft Plan of offence Misappropriation of fares hi/ rail­
way conductor- Penalty.| Application on helm 11" of the dvfend- 
ant to quash a conviction for theft made against bun by a Police 
Magistrate. Dismissed.

D. Campbell, for defendant.
./. H. Cartwright, K.(\, for the Crown.
Clvte. J.:—This is an application to quash a conviction 

made by George T. Denison, Esquire, Police Magistrate for the 
City of Toronto.

The accused is charged with having, on the 17th February,
1916, at the city of Toronto, stolen $5 of the moneys of the ( îrand 
Trunk Railway Company, within the Province of Ontario. The 
accused resides in the city of Toronto.

The first objection is, that the magistrate had no jurisdiction, 
inasmuch as it does not appear that the offence was committed 
within the city of Toronto.

There is no doubt that the general policy of the common law 
was that a person accused of an offence should be tried in the 
county where the offence was committed. Section 577 of the 
Criminal Code, however, provides that, unless otherwise speci­
ally provided in this Act, every court of criminal jurisdiction in 
any Province is competent to try any crime or offence within the 
jurisdiction of such court t* try, wherever committed within the 
Province, if the accused : und or apprehended or is in custody 
within the jurisdiction - ich court, etc. No doubt, the accused 
has the right to apply to change the venue. So far as the record 
here shews, the trial was proceeded with without objection: and, 
in my opinion, the Police Magistrate had jurisdiction, under sec.
577 of the Code, to try the case.

The second objection taken is, that what took place did not 
amount to theft. The facts are, as shewn in the evidence, 
that the accused was conductor of a train running from Strat­
ford to Toronto, upon which three men, Saunders, Webster, and 
Redbrook, were passengers. When the conductor came to Saun­
ders for fare, Saunders handed him a 85 bill, upon which the 
conductor gave hat-checks to Webster and Redbrook, and 
the three came to Toronto on that payment. This amount
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ONT‘ was not returned to the auditor of the Grand Trunk
s. C. Railway Company; but, instead thereof, the return shewed that

the only money received for cash fare was 15 cents on this trip, 
and the hat-checks were handed in to represent this amount. 
The conductor thus recognised this money as belonging to the 
company, and paid over a part of it with his returns. This is 
striking evidence that he received the $5 as a fare, while appro­
priating all but the 15 cents.

The defence relied mainly on the case of Hex v. Thompson 
(1911), 21 Can. Grim. Cas. 80, where the majority of the Court 
held that a payment made by a passenger to a railway conductor, 
for his own use, of a much lower sum than the regular fare, by 
way of bribe for not collecting the fare which it was the con­
ductor’s duty to collect for the railway company, was not money 
received “on terms requiring him to account” for or pay the 
same to the company, and would not support a charge of theft 
in respect of his wilful failure to turn in the amount with his 
returns of money and tickets to the company. Simmons, J., 
dissented, following the case of Hex v. McLcllan (1905), 10 
Can. ('rim. Cas. 1, where it was held that under similar circum­
stances the offence was properly laid as constituting the crime of 
theft, and the conviction upheld (Harvey, J., dissenting). I 
prefer the decision in Hex v. McLellan to that in Hex v. Thompson, 
and I think the present case stronger against the prisoner in 
this, that he himself recognised the money as belonging to the 
company by paying in a part of it. I hold that there was evi­
dence upon which the conviction could be properly made.

The third objection is, that there is no authority for impos­
ing the penalty which was imposed, namely, a tine of 8100. Sec­
tion 773, clauses (a) and (6), of the Criminal Code, refers to theft 
where the amount does not exceed the sum of 810, and provides 
that the magistrate may hear and determine the charge in a sum­
mary way. The punishment prescribed by sec. 780 of the ( 'ode 
in respect of convictions under clauses (a) and (5) is imprisonment 
for any term not exceeding six months. By sec. 777, as amended 
and added to by 8 & 9 Kdw. VII. eh. 9, it is declared (sub-see. 5) 
that the jurisdiction of a magistrate in a city having a population 
of not less than 25,000 is absolute, and does not depend upon 
the consent of the accused, in the case of a person charged with 
theft. Section 1035 of the Code provides that any person con-
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victed by any magistrate*, under Part XVI., of an indictable 
offence punishable with imprisonment for five years or less, 
may be fined in addition to or in lieu of any punishment other­
wise authorised; and sec. 1044 provides that a magistrate, under 
Part XVI., by whom judgment is pronounced upon the conviction 
of any person for an indictable offence, in addition to such sen­
tence as may be authorised by law, may condemn the person to 
payment of the whole or any part of the costs. The motion to 
quash will be dismissed with costs. Application dismissed.

(An :i|i|H‘:tl from :tlx>ve order was quashed by a Divisional Court of the 
A|»|H‘llate Division. Novembers, 1010. |

WILLOUGHBY v. CANADIAN ORDER OF FORESTERS.
Ontario Sitpmir Court, Hritton. ./. April .5. IDlfl.

Insurance (§ VI A 245)- -Endowment certificate—Proof of 
otje of insured—Admission Insurance Action by the widow
to recover SI .000 and interest upon an endowment certificate 
issued by the defendants to the deceased, dated November 21. ISSN.

J. A. Hutcheson, K.C., for plaintiff.
IV. A. Hollinrake, for defendants.
Britton, J.:—The plaintiff is the widow of William H. 

Willoughby, who died in 1915, and she brings this action 
against the defendants to recover 81,000 and interest upon an 
endowment certificate issued by the defendants to William H. 
Willoughby as No. 7890, dated the 21st November, 1888. William 
It. Willoughby became a member of the defendants' Order— 
Court No. Gti, at Gananoque. He continued a member in good 
standing in the Order until his death.

In Willoughby’s application he stated that his age was 33, 
on his then last birthday—and that is the age stated in the en­
dowment certificate now sued upon. There is no reason to think 
that the age was not truly stated.

The defence at the trial, and the only defence, was that, by 
the terms of the application, and by the terms of the endowment 
certificate, the defendants are not obliged to pax- unless and 
until the age of the plaintiff’s husband is admitted or proved.

There Is no suspicion of fraud in this case—no wilful mis­
representation—nothing to shew that the age was not truly 
stated—nothing against the standing of the insured in the 
Order. The plaintiff is 57 years of age—but she is not in a posi­
tion to prove the age of her husband.
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The defence seems to me a purely technical one, and one that 
8. C. ought not to prevail in this case, unless it is one which, under the 

contract and statute, would clearly bar the plaintiff’s recovery.
The plaintiff relies upon the Insurance Act, R.S.O. 1914, ch. 

183, sec. 166, sub-secs. 7, 9, 10, and 11. Sub-section 11 makes the 
whole of the provisions of sec. 166 applicable not only to any 
future application for or contract of insurance, but also to any 
application theretofore taken, and to any contract of insurance 
theretofore made.

Sub-section 10 is as follows: “Upon failure of a corporation 
to comply with the provisions of sub-section 7, the corf>oration 
shall be deemed to have admitted the age mentioned in the appli­
cation as the correct age. ”

But (by sub-sec. 9) sub-sec. 7 “shall not apply to a registered 
friendly society, provided that the notice mentioned therein is 
. . . printed in red ink in type not smaller than 10 point 
upon all certificates issued by the society, and upon all receipts 
or pass-books issued to the members.”

The defendants did not comply with this requirement.
The defendants, from before 1914 until the death of Will­

oughby, received his monthly payments, and he handed in his 
pass-book and obtained from the defendants a receipt for each 
sum so paid and entered in the pass-book, and there was not, 
upon the return of the said pass-book, printed on the book or 
upon or attached to or accompanying the receipt, any such 
notice as the statute requires. The pass-book used in Will­
oughby’s case is exhibit 4. It would appear that the defendants 
did not overlook, or by mere inadvertence omit to print upon the 
pass-book or receipts, the notice. They apparently concluded that 
it was not necessary in the case of past contracts, ignoring 
sub-sec. 11. The defendants did provide new pass-books u]>on 
which a notice, no doubt intended as a compliance with the Act, 
is printed—see exhibit 9—but Willoughby was not provided with 
one of the new issue, and no receipts with the notice were fur­
nished to him.

My judgment is, that the defendants must be deeqied to have 
admitted the age mentioned in the application as the correct 
age—pursuant to sub-sec. 10. The defendants had this appli­
cation in their possession.

There will be judgment for the plaintiff for $1,000, witli in-
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terest at 5 per cent, per annum from the* date of the issue of the __
writ, namely, the 19th day of November, 1915. The writ should S. C.
be filed and attached to what is called the record in this case.
The judgment will be with costs, payable by the defendants to 
the plaintiff. Judgment for plaintiff.

[The judgment of Britton, J., lias since Ix-en affirmed by a Divisional 
Court of the Apjiellute Division.)

ARNOLD v. COOK.
Ontario Sii/irnin Court, Kelly, J. April 5, 1916.

Judgment (§ VII A—270;- Xullili/ of improper Ji-stnisKol of 
action—New trial-- -Prohibition. 1—Motion by the defendants for 
prohibition tv the Tenth Division Court of the County of York.
Refused.

(i. T. Walsh, for defendants.
('. II. Porter, for plaintiff.
Kelly, J.:—The Division Court Judge, on learning of the 

circumstances under which the judgment was granted, very 
properly, as I think, treated it as a nullity and in effect set 
it aside. The action had been transferred from the Seventh 
Division Court of the County of York to the Tenth Division 
Court ; and on the 14th May, 1915, the Clerk of the Tenth Divi­
sion Court sent a notice, intended to be in compliance with 
sec. 79 (2) of the Division Courts Act, ll.S.O. 1914, ch. 63, to 
the plaintiff, in which it was stated that the Court-day was the 
27th May, 1915. That was sufficient notice, under that section, 
of the holding of the Court, had the action been put on the list 
for trial on that date, and not on the 20th, for which date it was 
actually put on the list, and on which it was called for hearing.
That gave less than the six clear days' notice required by sec.
79 (2), after the Clerk had received the papers; and at the Court 
on the 20th, of the holding of which no notice was given to the 
plaintiff, the case was called, and, no one appearing, it was 
dismissed.

In Mr. Porter’s affidavit now before me, and which is sup­
ported by the plaintiff’s affidavit, he says that it was not until 
the 9th March of the present year that he or the plaintiff became 
aware of the real happening, and then he promptly took pro­
ceedings to obtain a proper trial, and to that end made appli-
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cation to the Division Court Judge. On the return of the motion, 
the Judge, the one who had presided at the Court on the 20th 
May, 1915, treated the entry of judgment on that date as a 
nullity.

The applicants now appeal to sec. 123 of the Division Courts 
Act, and contend that, the time there given for making appli­
cation for a new trial having expired, the Judge had no juris­
diction to deal with the matter under that section; and that, 
there being no inherent jurisdiction in him to set aside the judg­
ment—citing Re Nilick v. Marks (1900), 31 O.R. 077—the mat­
ter is at an end.

The Judge, however, proceeded quite differently, and treated 
what was in form an entry of judgment ns a nullity, and so de­
clared in his reasons.

Not overlooking the strictness with which the Courts have 
applied sec. 123, and recognising the absence of inherent juris­
diction as referred to in the case above cited, I am of opinion 
that the present case does not fall within that decision, or within 
sec. 123 of the Act, but that it comes rather within the meaning 
of the language used by Mr. Justice Meredith (now Chief Justice 
of the Common Pleas) in Kcatimj v. Graham (1895), 20 O.R. 
301, at p. 377, where, referring to the judgment then under con­
sideration, he said: “It ought never to have been signed, and, 
had the officer's attention been called to the facts, there can be 
no doubt it never would have been signed.” Similar in effect is 
this language used by Wills, J., in Hammond v. Schofield, [1891] 
1 Q.B. 453, at p. 455: “If the judgment, be improperly obtained, 
so that it never ought to have been signed, there can be no d«»ubt 
when set aside it ought to be treated as never having existed."

There cannot be the least doubt that in the present case, had 
the attention of the trial Judge been drawn to the form of the 
notice of hearing sent to the plaintiff—that the Court would be 
held on the 27th—and there being no notice of a hearing on the 
20th, he would not on the 20th have given judgment by default.

The application fails; the circumstances warrant a refusal of 
costs to either party. Motion dismissed.

[The order of Kelly, J.. has since been affirmed by a Divisional Court of 
the Appellate Division.)
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Re CLARKE.
Ontario Su/trente Court, Middleton, ./. April 4- /9/6‘.

Infants (§ I ('—10)—Custody — Abandonment by parent pre­
cluding assertion of right -Adoption agreements—/lights of foster- 
parents—Compensation.|- Motion by the father and mother of 
two infants for an order for their custody, they being in foster­
homes. Dismissed,.

A. L. Baird, K.C., for the father and mother.
//../. Scott, K.C., for the foster-parents in each case.
Middleton, J.:—Arthur Clarke, the father of the infants 

in question, is a young Englishman, who is now enlisted as a 
private soldier. Bcfqre enlisting, lie worked in a factory at 
Port Elgin. His wife, also born in England, was, before her 
marriage, a factory-hand. They married on the 19th August, 
1911, and these young children are the sole issue of the marriage ; 
the elder alwut three years old, and the younger a year and three 
months.

In April, 1915, when the younger child was about four months 
old, the mother left her husband and children. This child was 
not then weaned, and the leaving of the children by the mother 
was, I think, nothing short of deliberate desertion. The father, 
left with these two children and no relatives to assist him, not 
knowing where his wife was, succeeded in making arrangements 
for the adoption of the children by the foster-parents who are 
respondents to this motion. In each case he seems to have 
fortunately secured a good home for the child, and the foster- 
parents have fulfilled their obligations to the children to the 
utmost. The children are well cared for, well fed, well clothed, 
and happy, and it is conceded that, so far as the children them­
selves are concerned, there is nothing either calling for or justify­
ing any change in their environment.

At the time of the desertion, it is probably true that the mother 
was not in good health. She went to London, Ontario, stayed 
with a friend there for a while, then worked for this friend as a 
domestic to repay her; then she took employment as a nurse 
for a while, and again as a wait ress in a restaurant ; finally return­
ing to Port Elgin, where her husband was, in August, 1915; then 
for the first time learning of the fate of her abandoned chil­
dren. She has been permitted by the foster-parents to see the 
children; and ultimately, in Dceember, she, through her solicitor,
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demanded custody of the children. In the meantime. her re­
lations with her husband were none too pleasant. Sin* seems 
to have been jealous and to have made accusations of 
misconduct against him; and the quarrelling, which had been 
frequent before the desertion, seems to have continued after her 
return. The wife on one occasion stabbed the husband in the 
course of a quarrel; and she consulted a magistrate with a view 
to compelling him to maintain her. The husband finally made 
up his mind to enlist, and it is expected that he will shortly leave 
for overseas.

When the wife first desired to obtain possession of the chil­
dren, the husband appears to have thought that they ought to 
remain with the foster-parents. He has now changed his view, 
and sides with the wife, joining with her in the making of this 
application.

The father, of course, does not himself seek to have the cus­
tody of the children, but he desires now, he says, to leave them 
with his wife. He is assigning to her some portion of his pay, 
and if she is in custody of the children she will receive an addi­
tional allowance, it is said, of $10 per month for their mainten­
ance. The parents are now living in two rooms, in a house 
occupied in all by five* families, and this is the home to which 
it is proi>o8ed that these two little girls should be brought from 
their respective foster-homes.

The motion is really based on what is supposed to be the 
father's absolute right to the custody and control of his chil­
dren. Ho executed, at the time of the adoption, two separate 
agreements, under seal, reciting that his wife had abandoned 
him and the children, leaving his home without just cause, and 
he relinquished his right as father to the possession of the chil­
dren to the foster-parents, promising not to interfere with their 
possession; the foster-parents on their part covenanting for the 
due upbringing of the children without expense to the father.

It may be conceded that at common law such an agreement 
would not be binding upon the father; but this does not, I think, 
by any means conclude the matter.

Mr. Scott argued that our present statute respecting infants, 
K.S.O. 1914, ch. 153, sec. 3, is far wider than the statute 12 Car. 
II. ch. 24, and gives to the father the right by deed to dispose of 
the custody and education of his child during its minority, even
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ONT.in his lifetime; but 1 think I am precluded from adopting this 
view, persuasive as Mr. Scott’s contentions are, by the fact that in 
lit Hutchinson (1912-13), 2G O.L.1L 001,28 O.L.IL 114, Mr. .Justice 
Hodgins and Mr. Justice Riddell have preferred another view, 
and I do not think it is open to me to disregard their opinion. 
They have traced the section in question to its origin, and it 
appears to them to be a mere recasting in modern language, 
and with some modification, of the statute of Charles, which 
related solely to the appointment of testamentary guardians; 
and the view they have taken is that the changes embodied in 
the section are not sufficient to confer upon the father the right 
to make a binding adoption agreement concerning his children.

But, although at law any deed made by the father was void, 
in equity a principle was established that the father might by 
his conduct preclude himself from asserting his natural and com­
mon law right. Instances are not wanting, even at an early 
period, where in Chancery the father was enjoined from assert­
ing it, where it was detrimental to his children.

In In re Agar-Ellis (1883), 24 Ch.D. 317, at p. 333, Lord 
Justice Cotton says: “The father, although not unfitted to dis­
charge the duties of a father, may have acted in such a way as to 
preclude himself in a particular instance from insisting on rights 
he would otherwise have; as where a father has allowed, in conse­
quence of money being left to a child, the child to live with a 
relative and be brought up in a way not suited to its former 
station in life or to the means of the father. There the Court 
says, ‘You have allowed that to be done, and to alter that would 
lx1 such an injury to the child that you have precluded yourself 
from exercising your power as a father in that particular respect;’ 
and then the Court interferes to prevent the father from having 
the custody of the child, not because he is immoral or has for­
feited all his rights, but because in that particular instance he 
has so acted as to preclude himself from insisting on what 
otherwise would be his right.”

This is in entire accord with other statements, e.g., that of 
Lord Justice James in In re Agar-Ellis (1878), 10 Ch.D. 49, 72: 
“He may have abdicated such right by a course of conduct 
which would make a resumption of his authority capricious and 
cruel towards the children.” This principle was also affirmed in 
In re Scanlan (1888), 40 Ch.D. 200. It is not necessary, where
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the father has voluntarily parted with his children, to shew such 
8. C. misconduct on his jiart as is necessary when the application is to 

take the child from the parents’ custody : Regina v. Cyngall, 
[1893] 2 Q.B. 232.

In the case in hand, the mother having abandoned her chil­
dren, and the father having executed the adoption agreements 
in good faith, and the foster-parents having had the care of the 
children for a considerable jieriodof time and having fully lived up 
to their part of the bargain, and not only incurred expense but 
having nurtured the children at a time when such care was 
most needed, at the request of the father, I think he is precluded 
from now capriciously and against the interest of the children 
revoking the adoption agreements he executed, and that lie 
ought not to be permitted to resume the custody of the children 
merely for the purjiose of handing them over to the mother. 
It is manifestly in the best interest of the infants that they should 
be left in the good homes where they now are, rather than that 
they should be handed over to the mother, whose prospects for 
the future are most uncertain and precarious.

So far as the mother is concerned, if she has any right independ­
ently of her husband, her abandonment of the children precludes 
her from now asserting that right.

If I had come to the opposite conclusion, and felt compelled 
to award the custody of the children to the parents, I should 
have made? that order subject to the payment of a substantial 
sum for the expenses the foster-parents have been at.

As it is. the motion fails, and should be dismissed with costs.
Motion dismissed.

DUNN v. PHILLIPS.
Ontario Su/trente Court, Kelly, J. March 28, 1916.

Plkadixo (§ I X—110) Specially endorsed writ of summon* 
Statement of claim treated as amendment. | -Appeal by the defend­
ant from an order of a Local Judge dismissing a motion by tin 
defendant to set aside a statement of claim delivered by tin 
plaintiff. Affirmed.

A. K. Longman, for the defendant.
(irayson Smith, for the plaintiff.
Kelly, J.:—Rule 111 provides that where a writ is 

specially endorsed the endorsement may be treated as a state-
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ment of claim, and no other statement of claim shall be necessary. 
In the present instance, the form of writ used is that intended as 
a specially endorsed writ, and it gives warning to the defendant 
that, it being specially endorsed, he is liable to have judgment 
entered against him should he fail to enter an appearance and file 
and serve the affidavit referred to. The claim endorsed is for 
the recovery of jxissession of land. The plaintiff has held it 
forth as a specially endorsed writ, and for the present purpose 
it must be so considered. While, according to the Rule, a fur­
ther statement of claim was not necessary,the plaintiff was entitled, 
under Rule 127, to amend the claim specially endorsed on the 
writ.

The statement of claim now objected to is not a mere reitera­
tion of the claim endorsed on the writ — which was the case in 
Dunn v. Dominion Bank (1913), 5 O.W.N. 103—but sets forth 
facts and particulars—not mentioned in the endorsement on the 
writ—which arc helpful to a proper submission and understanding 
of the plaintiff’s claim, and as such would reasonably have been 
emlx>died in such an amendment as is permitted by Rule 127.

I sec no reason why, simply because the new document is 
not expressed to be an amendment, it should not now be so treated. 
All that is wanting to put it strictly within the Rule is the addi­
tion of the word “Amended.”

That it is de facto an amendment is apparent.
The statement of claim delivered should be treated as an 

amendment under Rule 127 ; and, to conform strictly to the Rule, 
it should be made to appear on its face that it is an amendment ; 
subject to this, the appeal will be dismissed, but without costs.

A ppeal d in m issed.

LE MAISTRE & BOYES v. CONVEY & SALLOWS.
Saskatchewan Supreme Court, McKay, J. September 11, 191(1.

Landlord and tenant (§ II D 2—32)—Termination of lease 
—Untenantable condition of premises —Lessee's covenant to repair 
—Erection of new buildings—Measure of da mages.]- Action for 
rent on a covenant in a lease.

Donald Keith, for plaintiffs.
II . IV. Livingstone, for defendants.
McKay, J.:—The plaintiffs bring this action against the 

defendants on a covenant in a lease dated May 13. 1913, for
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AhK* certain land and premises in North Rat tie ford, whereby the plain-
S. ('. tills leased said premises to the defendants for one year from

June 3, 1913. and defendants covenanted to pay plaintiffs 8*2.709 
rent therefor, payable in instalments of 8225 on the 3rd day of 
each month, beginning with June 3, 1913.

The plaintiffs admit payment of 8900 for the first 1 months, 
and claim 81.800 as the balance due.

The undisputed facts in this case are shortly as follows: 
The defendant Convey bought the furniture business of Foley 
& Lienwel>er, carried on in the leased premises, in 1908, and 
took a lease dated June 9, 1908, from Foley A: Lien welter (the 
then owners) of these premises and other premises for 5 years 
from June 3, 1908, at a yearly rental of 8720, payable in equal 
instalments of 800 each on the 3rd day of each and every month 
in each and every year during the continuance of the term. 
The first payment to be made on July 3, 1908.

The leased premises under this least1 were lot 30 in blk. 7 
and the buildings thereon situate (with the exception of the south­
west 18 sq. ft., occupied as a building used for a real estate office) 
in North Battleford in the Province of Saskatchewan, according 
to a map or plan of said townsite on record in the Land Titles 
Office for the West Saskatchewan Land Registration District 
as plan No. B-1929, together with lot 1 in block 113 in the afore­
said townsite, together with all the buildings situate thereon.

There is a covenant in this lease whereby the lessee covenants 
that he will at all times during the continuance of the lease keep 
and at the termination thereof yield up the demised land in good 
and tenantable repair, accidents and damage to buildings from 
fire, storm and tenqiest or other casualty and reasonable wear and 
tear excepted.

In 1911 the defendant Sallows went into partnership with the 
defendant Convey in the said furniture business carried on in 
the leased premises.

The buildings occupied by the defendants under this lease on 
lot 30 were a two storey frame building, 70 x 24 ft., and another 
part of this building on the north side, 20 x 24 ft., only one storey 
high. The building rested on a surface stone foundation, except 
as to the west wall which went down some distance. Under the 
2 storey part of this building was a cellar, frequently referred to 
by the witnesses as a “dug out,” 20 by 35 ft., starting from the
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west or roar wall of the building and extending 35 ft. towards the 
front or east side of the building. The entrance to this cellar 
was from the outside of the building at the rear, starting from the 
ground level, and covered with flaps or doors slanting from the 
building to the ground. They also occupied a warehouse, about 
3ti x 40 ft., situate on lot 1, blk. 113. For these buildings and the 
land going with them they were paying $00 per month rent.

About April, 1912, the plaintiffs bought these premises from 
Foley & LienwelxT, and took an assignment of the lease dated 
June 9, 1908, and collected the rent at $60 per month from de­
fendants ( onvev and Sallows under this lease through their agents, 
Criese & Wood, Ltd., up to June 3, 1913.

By agreement dated April 10, 1912, the defendant Convey, 
therein referred to as vendor, after reciting that he is the lessee 
of said lot 30, and that the plaintiffs are the purchasers of the 
same, gave permission to plaintiffs “to erect a cement or brick 
I on the rear of said lot, provided said building will not
exceed a frontage of 15 ft, and a depth of 20 feet on 1st Avenue, 
and also provided that sufficient space be reserved between said 
building to be erected and existing store building to “allow traffic 
to pass through the space reserved, subject to the the approval 
of the vendors.”

In the early part of June, 1912, and not in April, as alleged in 
the defence, the plaintiffs erected a cement or brick building on 
the site referred to in the agreement of April 10, 1912, having a 
frontage of 15 ft. on 1st Avenue, and a depth of 24 ft.

Prior to the Hooding of the cellar in June, 1912, complained of 
by the defendants, this cellar was used by the defendants as a 
place for storing some of their goods (such as iron bedsteads, 
spring-mattresses, curtain poles, and baby carriages), and during 
this time a certain amount of water ap]x*urs to have soaked or 
run into it, and to get rid of the water the defendants say they 
had a well sunk at the south-west corner of the cellar, to gather 
the water that got into the cellar, and by the use of a hose and 
pump took it out. They also dug a ditch or drain from near the 
entrance to the cellar running south-westerly to 1st Ave. The 
general slope of the land was from the north-east in a south­
westerly direction, towards 1st Ave.

Some time prior to the expiration of the alxne lease to de-

99
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fendant Convey, the defendants applied to the plaintiffs for a new 
lease, which lease was given to them by plaintiffs for one year 
from June 3, 11*13, and bears date May 7, 11*13. and is the lease 
sued on herein, but it does not cover the same premises as the 
former lease and is at a higher rent.

The defendants also entered into a covenant to repair.
The defendants vacated the premises on Oct. 2, 1913, having 

paid ÜF90U rent.
In support of the defendants’ contention that the lease sued 

on is not a binding lease, but that it was only conditional and that 
they had a month to month lease, the only witness that gave 
evidence on this point for the defence was defendant Convey.

The evidence clearly establishes that the defendants signed 
the lease Indore the plaintiffs and that it was sent away for plain­
tiffs to sign, and when returned a duplicate original was delivered 
to defendants.

The evidence of Mr. Wood, who is an officer in the C.E.F.. 
was taken before the local registrar at Battleford on Novemlier 
17. 1914, and by consent was put in as rebuttal evidence at the 
trial.

Wood's evidence flatly contradicts that of defendant Convey, 
and denies that there was any agreement to repair or do any 
alterations to the premises, or that the lease was signed upon 
the alleged condition, but admits that Convey did say he would 
like to have the water pumped out of the cellar, and he told him 
he would write to the plaintiffs and endeavour to have them get 
it attended to. This conversation was shortly before the lease 
was signed by defendants. The correspondence produced cor­
roborates Wood’s evidence.

The lease itself is silent as to its being conditional, or that any 
repairs are to be done on the leased premises. It is a straight 
lease for one year for $2,700, payable in monthly instalments at 
$225 per month. Furthermore, the first cheque given by de­
fendants in payment of rent on the lease sued on, which cheque 
is dated Sept. 20, 1913, is for $225 and has on the cheque the 
words: “Kent for store June 3rd to July 3rd. 1913.” And the 
last cheque, dated Oct. 1, 1913, for $075, has the words on it, 
“Kent in full for store to Oct. 3, 1913.” Defendant Convey 
says he gave these s on the long term rate because lie36
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expected the premises would he made good, hut these cheques 
were given long after Wood shewed him the Hoyes letter of May 
19, 1913, refusing to make any expenditures in alterations.

The evidence satisfies me that it was not a conditional lease, 
as contended by defendants, hut that it was a binding lease upon 
defendants for one year at 8220 per month, and that defendant- 
did not have a month to month lease at 82AO per month.

2. As to the defence that the defendants vacated the premises 
because they became untenantable and unfit for the defendants' 
business, in my opinion the defendants cannot succeed on this 
defence, as by the lease they covenanted to keep the premises in 
good and tenantahle repair, and the evidence shews that the 
water which caused the damage to the building began to come 
into the cellar in June, 1912. after the erection of the brick building 
by plaintiffs, and defendants knew this, and leased these premises 
May 13, 1913, with full knowledge of the condition of the building. 
True it is the whole damage was not then done, but they cov­
enanted t j keep the building in good and tenantahle repair, and 
in my opinion should have done so.

Furthermore, according to the authorities the grounds de­
fendants allege are not sufficient for vacating leased premises so as 
to discharge them from liability for the rent. Hart v. Windsor, 
12 M. & W. 08; Denison v. Nation, 21 V.C.Q.H. 57.

3. As to the defence that plaintiffs had an opportunity to 
rent the premises for the unexpired period and refused to do so. 
The evidence does not satisfy me that they had such opportunity, 
and this defence also fails.

As to the counterclaim. The evidence shews that there was a 
certain amount of water in the cellar before the plaintiffs erected 
the brick building, but the defendants could keep the water 
down by means of the well and pump and drain above referred 
to, but the erection of the building hi June, 1912. closed the 
temporary drain defendants made, and caused more water to 
come into the cellar, which caused damage to some of their goods 
stored therein, and, in my opinion, they are entitled to damages 
for the injury caused to these goods, but 1 cannot allow anything 
for the loss of the use of the cellar, because 1 hold the defendants 
should have taken proper steps to drain this water off after they 
discovered that more water would come into the cellar after tin*
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erection oi 1 lu- I nick building, to the erection of which they had 
consented.

The evidence, however, as to the damage caused to the goods 
stored in the cellar is indefinite, hut it satisfies me that some 
damage was caused.

Mr. Convey swears that at the time the cellar was first Hooded, 
in .lune, 1012. the defendants had stored in the cellar iron beds, 
bed springs, baby carriages, curtain poles and some crockery, 
but the crockery was not damaged; but his evidence is not clear 
as to quantity or to what extent they were damaged, although 
he goes into a certain amount of details. Ralph Borden cor­
roborates him as to what was stored at that time in the cellar, 
but he is more definite in his evidence, ami he states that they 
usually kept HMI beds and it cost .SI each to re-enamel them, 
owing to damage caused by the water. That the damage to the 
springs was about Slot), and lie states that. $250 would not cover 
the damage, but he does not say how much more would cover it. 
On this evidence I cannot allow more than $250 for the damages 
to t lie goods.

The result will be that the plaintiffs will be entitled to judgment 
with costs for $1.800. less $250, which I allow for damages to 
defendants' goods, and less the amount paid into Court by the 
defendants. The plaintiffs will be entitled to an order for the 
payment to them or their counsel for the amount standing in 
( ourt.

The plaintiffs will be entitled to their costs of the action except 
costs of the counterclaim and reply io same. The defendants 
will be entitled to the costs of the counterclaim. The plaintiffs 
will be entitled to set off so much of their taxed costs as will 
equal the defendants' taxed costs. ./urlgment for plaintiff.

BARLOW v. BREEZE.

British Columbia Court of .4/»/>rV, Macdonald. ( Martin and
MrChilhiis. ././, t. OcUdnr i. /,<#/#.'.

La.mu.ori> and tenant (§111 I) :t 110)—Distress — Invalid-- 
it y of seizure ami sale -Detinue. |—Appeal by defendant from the 
judgment of Macdonald,.)., dated November 22. 1015. Affirmed.

A. //. MacNeill. K.C., for appellant.
D. /V. McTaqgart, for respondent.
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Macdonald. ('J.A.: The trial Judge h<*l(l that the plaintitT 
was tin* owner of the goods in question, ami there is ample evidence 
to support that finding.

Assuming that In- rightly held the conditional sale of these 
goods from her to her husband to have been no protection against 
the landlords, not being within the protection of the Distress Act. 
still the landlords could only deprive t he plaintiff of t lie goods by a 
lawful distress and sale. The sale professed to have been made of 
them by the bailiff of the landlords was a mere pretence. Breeze 
was the agent of the landlords to purchase them, and the sale wa< 
in reality one by the landlords to themselves.

I agree in the result arrived at by tin- trial Judge, and would 
dismiss the appeal.

Martin. J.A.: Without adopting all his reasons 1 think the 
Judge below reached the right conclusion. The covenant in 
Rardsley’s lease providing that “if the lessee shall iix or erect on 
the premises any fixture or building, ete.. etc..” cannot. I think, be 
extended to bar the plaintiff from recovering t lie goods and chattels 
in question which the defendant admits lie took possession of 
and still owns. The principal cases on points raised respecting 
detinue are conveniently collected in Kullcn <V Leake's Precedents 
iitii:»). m.

The ap]M'al. I think, should bo dismissed.
M< Phillips. J.A.: I agree in dismissing the appeal.

Appeal dismissed.

FINDLAY v. PAE.
(hilar to Su/mow Court, Lalchfonl, ./. Man 29, 1916.

Wiu> 51 C—34)—lit: vocation -Rkvivinu hy codicil.
A will revoked hy another will properly executed is impliedly revived

hv the making of codicils to tin- original will ihough no mention of the
second will is math* in the codicils.

(Wills Act. It.S.O. I'.M t, eh. 120. sees 2. 2.1, 2Û. considered |

Action by executors to establish the last will and testament 
of the testator.

K. I). Armour, K.C., for the plaintiffs.
Ross Duncan, for the defendants Pae and Lennox.
IV. A. ./. Hell, K.V., for the defendants Henry ami Coulson.
I). ('. Ross, for tin* defendant Allen.
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ONT. Latchford, J.:—The? plaintiffs are the executors named
8. C. in the will of James Hylands, late of Thornton, in the county

Findlay of Simvoe, deceased, dated the 28th May, 1909. Four

Fak. codicils were made to this will, bearing date respectively the 18th 
December, 1909, the 2nd September, 1910, the 24th February,Latchford, J.
1915, and the 6th December, 1915. The testator died on the 18th 
January, 1916.

Probate of the will and the four codicils was applied for by the 
executors in the Surrogate Court of the County of Siineoe. Mrs. 
Pae and Mr. W. (1. W. Lennox, two of the grandchildren of the 
deceased, filed a caveat against the granting of probate. The 
matter was moved up into the Supreme Court, and Mrs. Pae 
and Mr. Lennox, with others interested as legatees ami as repre­
senting classes, were made defendants in an action brought by the 
executors to establish the will as affected by the codicils men­
tioned.

The defendants Henry and Coulson set up another will made 
by the deceased, dated the 29th April, 1913, and ask that this 
later will, as affected by the two codicils of 1915, be declared to 
be the last will and testament of James Hylands. They assert that 
the will of 1913 is not revoked, and is still in full force and effect, 
except in so far as it may be varied by the codicils of 1915, and 
pray that the Surrogate Court of the County of Simcoe be directed 
to grant letters probate of the will of 1913 and the subsequent 
codicils.

The defendants Mrs. Pae and Mrs. Allen simply ask that it 
be declared which will is the true last will of the deceased, and 
submit their rights to this Court.

Both the wills and all the codicils were duly signet 1 and wit­
nessed. The testator, though advanced in years, had on all 
six occasions full capacity to make a will.

The only question arising is, whether the will of 1909. with 
its codicils of 1909 and 1910—having been revoked by the will 
of PJ13—was revived by the codicils of 1915, which confirm in 
express terms the earlier will, the third codicil referring to it by 
date, and the fourth speaking of it as “my said will and the tint « 
codicils I have made thereto, ” while making no mention of tin 
later will.

Ordinarily, throughout a period of 25 or 30 years, the deceased
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employed Messrs. Struthy <& Eaten, of Barrie, as his solicitors, 
and made them the depositaries of most of his mortgages and 
other documents. They had been calling in his investments and 
delimiting the moneys arising therefrom to his credit in various 
banks. Occasionally, and more in connection with loans than 
otherwise, he had business relations with the legal firm of Lennox 
<V Cowan, of the same place.

The will of 1909 was drawn in the office of Lennox A: Cowan, 
and was duly executed in the presence of Mr. Cowan and Miss 
Marr, a stenographer in his office. It was left with Mr. Cowan, 
and placed in an envelope with an earlier will, from which the 
signature of the testator had lieen torn. In December, 1909, 
Hylands called on Lennox «V Cowan and gave instructions for 
a codicil to the will. This was engrossed bv Miss Marr on the 
reverse of the last page of the will, and properly signed and 
attested. The will was then returned to the custody of Lennox 
& Cowan.

While the will was still kept in the same office, a second 
codicil was added to it. in September. 1910, revoking a legacy of 
$500 mentioned in the eighth paragraph of the will.

At a date not stated definitely, Mr. Cowan was applied to by 
Hylands for the will, and handed it to the testator, retaining the 
former revoked will. On the 29th March, 1911. Hylands brought 
to Mr. Esten the will he had obtained from Mr. Cowan, and re­
quested Mr. Esten to take care of it. Mr. Esten then placed it in 
the will-box in his firm’s vault.

On the 2tith April, 1913, Mr. Cowan, sud sponte, drove out to 
Thornton, a distance of ten or twelve miles, to interview Mr. 
Hylands regarding a loan. The old gentleman was not making 
loans at the time—a fact which may not have been known to Mr. 
Cowan. On this occasion, Hylands is said to have asked Mr. 
Cowan if he could come out some day and draw a will. Mr. 
Cowan agreed to do as requested, and went out on the 29th 
April, taking with him a relative, a very old man. as a witness, 
and the will that had been revoked when the will of 1909 was 
made. A new will was then drafted. It is manifest that this 
will, like that of 1909, was based on the revoked will which Mr. 
Cowan had with him ; in fact, the main if not the only difference 
between the will of 1909 and the will of 1913, so far as it affects

I ».
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legacies, is that, one-third of the residuary estate devised "n the 
former to the children of the testator’s daughter, Jane Stewart, 
and changed by the first codicil to a gift, to his suit! daughter and 
her children in equal shares, is given by the second will to Mrs. 
Stewart alone.

An imi>ortant change is that the will of 1913 ap|M>ints Mr. 
Cowan solicitor of the (‘state.

From two o’clock in the afternoon of the 29th April until 
six, Mr. Cowan was, he says, working at the will, ‘i did not,” 
he says, “spend five minutes in any other way.” No one else 
was present during the four hours. Mr. Lewis was asked to 
absent himself, as were two young ladies who were in the house 
but not in the same room as the testator and Mr. Cowan.

Mr. Cowan was asked ((j. 55): “When you got instructions to 
draw the will, as far as you knew there was no will in existence?" 
He answered: “I did not know that; 1 knew there was no will in 
my office.”

It is plain that Mr. Cowan was aware that the will of 1909 
was elsewhere than in his office. It is not indeed improvable 
that he knew that it was in the office of Mr. Esten. There is 
not, however, any evidence to support the suggestion that Hy­
lands was induced to make the will of 1913 for the purpose, which 
the will effected, of taking from a rival firm the administration 
of a large* estate in the nature of t hings was soon to fall in.

Mr. Cowan did not give his testimony before me. As he was 
on active service, his evidence was taken de bene es.se. While his 
evidence, owing to the benefit he received under the will, must be 
regarded with suspicion (Paske v. Ollat (1815), 2 Phillim. 323; 
Donnelly v. Broughton, (1891] A.C. 435, at p. 442), and stricter 
proof than in ordinary cases required, I cannot but find, unless I 
reject Mr. Cowan’s evidence, that the will of 1913 was signed by 
the testator when of sound and disposing mind, and was attested 
as prescribed by the Wills Act, 10 Edw. VII. eh. 57, now li.S.O. 
1914, eh. 120. It purported to revoke all prior wills, and therefore 
had the effect of revoking the will of 1909, and with it the codicils 
of 1909 and 1910.

The testator afterwards acted as if he had absolutely for­
gotten that he made the will drawn by Mr. Cowan or any will 
subsequent to that of 1909.

4
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In November or December, 1911, Hylands requested Mr. 
Hsten to send him a list of the legacies contained in the will de­
posited with him. and to add them up. Mr. listen accordingly 
made out a list from the will of 1909. as affected by the codicils, 
and sent it summed up to the testator.

Shortly afterwards, in February, 1915. William King, a nephew 
of Hylands, called on Mr. listen and asked him to bring the will 
out to Thornton, which was done. On arriving at Hylands', the 
testator asked Mr. listen if lie had the will, and, receiving an 
affirmative answer, expressed a desire that it should be read over 
to him. King, who was in the room, started to leave, but his 
uncle requested him to remain. Hylands had by him at the time 
the list of legacies prepared from the will by Mr. listen. The 
will was then read over “to near the end,” and the two codicils 
were read. Mr. listen remembers distinctly that he read the 
date of tin* will. Hylands then said that Mrs. Stewart had been 
very good to him, and that he wished to give her and her daughter 
Minnie (now Mrs. Allen) $10,000 more in the way of specific 
legacies than was given to them by the will.

The third codicil was then drawn and duly signed and wit­
nessed. It begins: “This is a third codicil to my last will and 
testament which is dated the twenty-eighth day of May, 1909.” 
It then devises and bequeathes to Mrs. Stewart and her daughter 
$10,000 each, in addition to any sum bequeathed to them by the 
said will or any codicil thereto, and ends thus: “In all other 
respects 1 confirm my said w ill. ” Hylands then asked that a new 
list of the legacies should be sent to him, and a statement of the 
mortgage moneys collected and deposited.

Mr. Hsten took the will and codicils back with him to Barrie, 
attaching the -third codicil to the w ill and the other codicils either 
at the testator's house or in the office at Barrio before the docu­
ments were placed in the will-box. A list of the legacies and a 
statement of the bank deposits to Hylands’ credit were prepared 
by Mr. Hsten and forwarded to the testator.

Early in December, 1915, Hylands again sent for Mr. Hsten, 
who on the 6th went to Thornton, taking the will and codicils 
with him. Hylands expressed a desire to increase the gift made 
in the will to his son-in-law, the defendant Henry, and wished to 
have a conveyance made to him of certain lands. Mr. Hsten

ONT.

S. V. 

Findlay 

Par.

I.ali liford, J.



28ti Dominion Law Reportm. [31 D.L.R.

ONT.

8. C. 
Findlay 

Par.

r.aU>hforri, J.

suggested that the same result could be effected by a codicil 
to the will. The testator was quite satisfied that this should lx* 
done, and the fourth codicil was drafted, signed, and duly attested. 
The testator’s capacity to make a will at the time is well estab­
lished. The codicil is in the following words: “This is a fourth 
codicil to my will. I hereby give and bequeath the farm which 
I purchased from Mr. Fell to my son-in-law W. C. Henry, and in 
all other respects I confirm my said will and the three codicils 
I have made thereto. ”

Then follow the date, the signature of the testator, the proper 
attestation clause, and the signatures of the witnesses.

It will be observed that the first codicil expressly confirms the 
will of 1909, referring to it by date. The fourth codicil confirms 
the same will, although its date is not stated. The will of 1909 
is the only will of the testator with “three codicils . . . made 
thereto.” No codicil was at any time made to the will of 1913.

It will also be noticed that the codicils of 1915 contain no 
express revocation of the will of 1913. Mr. Esten did not in 
fact learn of the existence of the will of 1913 until the occasion 
of the funeral of the deceased on the 18th or 19th January, 1916. 
Proofs to lead grant of probate of the will of 1909 were, as stated, 
filed on behalf of the executors. Mr. Cowan on his part pre­
pared the necessary documents to obtain probate of the will of 
1913; and the present suit followed.

Upon the facts as found, the sections of the Wills Act which 
affect the matters in issue are 23 and 25. Section 22 has no 
application. It does not prohibit a revocation by any presump­
tion of intention, but only such a revocation “on the ground of an 
alteration in circumstances.”

Section 23 provides that “no will, or any part thereof, shall In- 
revoked otherwise than as aforesaid provided by section 21” 
(not applicable here) “or by another will executed in manner 
hereinbefore1 required, or by some writing declaring an intention 
to revoke the same, and executed in the manner in which a will is 
hereinbefore- re-quired to be executed, or by the burning, tearing,” 
etc.

Une of the means by which a will may be revoked is by a 
will properly executed. As I re-ad this section, it is in some
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writing other than a will, though required to be executed in the 
same manner, that an intention to revoke must be declared.

By sec. 2 (e), the word “will” in the Act is to be taken to 
include a codicil. Hence, by a codicil executed as the third 
codicil to tlai will of 1909 was executed, a will may be revoked, 
although the codicil contains no express declaration of such an 
intention.

Section 25 is substantially identical with sec. 22 of the Imperial 
Wills Act, 1 Viet. eh. 26. It refers to revival, as sec. 23 to revoca­
tion, and provides that a revoked will shall not lie revived other­
wise than by re-execution or by a codicil duly executed “and 
shewing an intention to revive.”

The decisions of the Knglish Courts as to revocation and re­
vival are applicable in this Province, and a few of the many cases 
cited upon the argument may be usefully referred to. Others 
will be found in Theobald, 6th ed., p. 64; Williams, 9th ed., p. 
164; and Jarman, 6th ed., p. 195.

In In the (loods of May ( 1868), 1 P. & 1). 581, the first will was 
dated the 11th January, 1860. On the 18th August, in the same 
year, the testator married. After the marriage and on the 
same day he made a new will purporting to revoke the earlier 
will, which had been revoked by the marriage. Later, he tore 
off the signature to the old will. In 1861, he made a codicil, 
stated to be a codicil to the will of the 11th day of January, 
1860. Sir J. P. Wilde held that there* was no sufficient evidence 
on the* face of the codicil itself that the testator entertained an 
intention to revive the will, as it was plain that in September, 
1860. when lie made the codicil, la* considered the will of August 
to be the effective record of his testamentary disposition. “In 
a word,” he says, “the codicil read by the surrounding circum­
stances of the case fails to shew the necessary intention.” The 
Court granted probate of the will of August, with the codicil 
of July, 1861, and a subsequent codicil as to which no question 
was raised.

In In the (ioods of Wilson (1868), 1 1’. & I). 582, a 
referred to a revoked will by date, but the relation Ik‘tween 
the codicil and a later will was so clear that the Court had no 
hesitation in affirming that it was to the later will that tin* testator

ONT.

8. C.

Pak.
ï.iijrhford, J.
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ONT. intended the codicil to apply. Hence probate was granted of
S. c. the codicil and the later will.

Findlay In these and similar cases the reference by date was regarded
Par. by the Court as falsa demonslratio—a clear ease of mistaken de­

I.a'chford, J scription.
In the present case there is no question as to the document to 

which the codicils of 1915 apply. The will of 1909 was before 
the testator when both these codicils were made. Mr. Est en, 
when he went out to Thornton in February, brought with him the 
will of 1909. Whether the testator forgot the existence of the 
will of 1913 or not, he manifested, 1 find, when the third codicil 
was made, an intention to regard the will of 1909 as his last 
will. He had by him a list of the legacies it contained. He had 
also by him the will itself, unmutilated in any way. The will was 
read to him. He desired to increase, and did by the codicil in­
crease, one of the legacies given by the will. As was said by Lord 
Hannen in McLeod v. McNab, [1891] A.C. 471, at p. 470, “the 
word ‘confirm’ is an apt word, and expresses the meaning, and 
has the operation of the word ‘revive,’ which is used in the 
statute. ” (The provisions of the Nova Scotia statute in ques­
tion in that case are identical with those of sec. 25 of the Ontario 
Act.) By confirming the will of 1909, the testator revived it and 
made it a new will of the date of the codicil- the last will of the 
testator.

The fourth codicil refers undoubtedly to the same will. No 
other will of the testator had three codicils. Again was the will 
of 1909 confirmed in terms and circumstances that preclude tin- 
possibility of any mistake in description. The two codicils of 
1915 manifest, in my opinion, a clear intention on the part of tin- 
testator—and nothing more is necessary in a properly executed 
codicil—to revoke the intermediate will as well as to establish the 
earlier one.

Accordingly, there will be judgment declaring that probate 
should be granted—not of the will of 1913—but of the will of 
1909 and its four codicils.

(’osts of all parties out of the estate—those of the executors as 
between solicitor and client.
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ROHOEL v. PHILLIPSON. ALTA.

Alberta Supreme Court, A ppellate Divin ion, Scott, Stuart, Beck and Walsh, JJ.A. S. (’.
November 3, 1916.

1. Principal and agent (§ 1-3)—Revocation or authority —Notice -
Negligence in holding out agency.

A principal is not liable for purchases by the agent after revocation 
of his authority of which the seller was aware; the fact that the agent 
was in |H>ssession of forms which may lead to the belief that he was 
still the authorized agent is not of itself negligence of the principal.

2. Appeal (§ VII I. 3- 402) Review of facts—Agency.
An upiiellutc Court has |xtwcr to review a finding of fact as to the 

existence of an agency, based on a misapprehension of the evidence.
[Western Motors v. Gilfoy (Alta.), 25 D.L.R. 378, applied.].

Appeal by defendant from the judgment of Simmons, J., in Statement, 
favour of plaintiffs for SI,500, being the value of a quantity of 
furs purchased from them by one ('lark. Reversed.

//. //. Hyndman, for appellant.
G. B. O'Connor, K.C., and //. A. Friedman, for respondent.
The judgment of the Court was delivered by
Walsh, J.:—Clark at one time was admittedly the defend- Webh,j. 

ant’s agent for the purchase of furs. As such he had two trans­
actions with the plaintiffs for large amounts 3 and 2 months 
respectively liefore that in question. In each instance a small 
cash payment was made by him and he gave the plaintiffs a sight 
draft for the balance upon the defendant upon a form specially 
prepared by the defendant for that purjxjse, and he took away 
with him the furs which he had purchased. Each of these drafts 
was promptly paid by the defendant. In April, 1915, Clark 
again visited the plaintiffs and made the purchase now in question 
in the name and ostensibly on behalf of the defendant. No 
money was paid this time but a sight draft drawn by (’lark on 
the defendant for the full purchase price of $1,500 upon the same 
specially prepared form of the defendant was given by him to 
the plaintiffs in exchange for the furs which he took away with 
him. In fact Clark then was not the defendant’s agent for the 
purchase of furs and he had no authority to buy or take delivery 
of them for him or to draw on him for their value, and the de­
fendant never received them or any of them. Clark fraudulently 
put himself forward as the defendant’s agent in this transaction, 
and having thus secured possession of the furs, retained them or 
disposed of them for his own benefit. As a result of his rascality, 
either the plaintiffs must lose the value of their furs or the de­
fendant must pay for furs which he never got.

19-31 D.L.R.
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WaUb, J.

The plaintiffs support their judgment on two grounds: (a) 
that Clark having l>een at one time the defendant’s agent and 
having as such dealt with the plaintiffs to the defendant’s knowl­
edge, they were entitled to assume that he was still such agent, 
no notice to the contrary having l>een given to them and, (b) 
that the defendant was guilty of negligence in tliat he allowed 
f 'lark to retain or secure ix)ssession of his printed forms of bill of 
exchange, which made it possible1 for him to imix)se upon the 
plaintiffs as his possession of these forms and the use which he 
made of them led them to believe that he was still the defendant’s 
agent.

Now there is no room for argument, nor indeed was there 
l>eforc us any, as to the principle of law involved in the first 
of these grounds. If after the dealings which had taken place 
l>etween the plaintiffs and the defendant through the agency of 
Clark no notice of the termination of his authority was before 
the date of the transaction in question given to the plaintiffs, tin 
defendant is undoubtedly liable to them for the price of those furs 
for they were in that event quite justified in dealing with Clark 
on the assumption that his authority still continued. It is a 
question of fact and not of law that we have to deal with in dis­
using of this contention, for the defendant asserts and the 
plaintiffs deny that such notice was given.

In the month of February, It) 15, shortly after the second 
purchase which (Mark made from the plaintiffs, and some (i weeks 
lx‘fo:e the date of the transaction in question, Kallal Rohoel. 
one of the plaintiffs, called at the defendant’s place of business in 
Edmonton and had a talk with him. The defendant says that 
in the course of that conversation he told the plaintiff that Clark 
had no authority to buy any more furs from him and in this Is­
is corroborated by two witnesses, Wool his manager, and Cer- 
brecht, his bookkeeper. The evidence of these three men is 
clear and distinct upon the point. The defendant says that the 
plaintiff asked him if he had accepted the draft passed on him 
by Clark for his February purchase, “and I told him yes, we have 
accepted your draft, but this will lx? the last draft that Clark 
will issue to you.” He says that he followed this up with his 
reasons, namely, his suspicions of Clark’s honesty. Then he says 
“when he startcd to go out, I said now remember Rohoel that
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('lark is fired right practically from to-day and as soon as we van 
find out where (’lark is we will wire him and eall him in." And 
further down on the same page he says, “I said to Kohoel never 
accept any more drafts from him either, neither will (’lark buy 
any more goods for me from you or any one else in future," and 
this story he stuck consistently to throughout his evidence. 
Wool says that the defendant told the plaintiff that (’lark had 
paid him $200 too much for the fur and that he had no right to 
pay him any cash at all on the deal which lie characterized as a 
crooked one “and he wouldn’t see (’lark buy any more fur for 
us.” Later he said “ Phillipson repeated again that (’lark would 
not buy furs for him any more.” (lerbrecht, whom the trial 
Judge describes “as a perfectly honest witness," says that the 
defendant, after complaining to the plaintiff of the high price 
which Clark had paid him for his furs, said: -

Never mind, Clark will not give you any more clrafte or buy from you 
lur ue. and Kohoel said Clark is a good man anyway and if you fire him you 
will lose a pretty good man and Phillipson then said remember what I told 
you, lie will not buy any more furs for me from you.

This story was practically repeated on cross-examination.
Opposed to this evidence is that of the plaintiff Kallcl Ho hoe 1. 

and his witness, one Darwish. When called in the first instance 
to prove his ease this plaintiff, as was natural, was not taken over 
this ground at all. The nearest approach in his evidence as then 
given to anything upon this point was his statement: “He (Phillip­
son) said he (Clark) gave you good prices for the fur and that's 
all.” When called in rebuttal he said that it was not true that 
the defendant told him he was going to dismiss Clark. He said 
“he never told me anything about that at all,” and when asked 
“on that occasion was there any such conversation had as you 
have heard in evidence here” he replied, “no, he never told me 
anything about that.” The only portions of Darwish’s evidence 
that bear upon this point are the following: He was asked if 
he heard a conversation that took place on the occasion referred 
to and he said, “I never heard anything and I first went there 
that morning with Kohoel and I asked Phillipson if he was going 
to buy and he said no, the price was too much, and I went out 
with Itohoel then and later on in the afternoon we came back.” 
And then being asked “did you hear Phillipson tell Kohoel any­
thing in connection with (’lark?” he answered “ No.”

I HILLIl'Su 

Walsh, J

1
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Walsh, J.

It swniH to me that unless there is some reason for disbelieving 
the defendant and his witnesses, the evidence in support of his 
contention is much stronger than that against it. Three men 
swear positively to the conversation in which this notice is said 
to have been given and ont* of the plaintiffs alone contradicts 
them, for Darwish’s evidence at most amounts to nothing more 
than an assertion that he heard nothing. If there was a finding 
of fact on the part of the trial Judge against the defendant on 
this point, I would hesitate to disturb it notwithstanding my own 
strong opinion to the contrary. But I do not think that there 
is. He dealt very casually with this feature of the case for lit 
rested his judgment, as I understand it, upon the ground of the 
defendant’s negligence in allowing Clark to go out with the drafts 
All that he says on the question I am now discussing is this:— 

After there had been two transactions of this nature, there was a conversa 
lion between the plaintiff and the defendant and while there were some thing.-- 
said that might indicate that the defendant did not have confidence in Clark 
yet I do not think these statements were of that positive nature as to conve> 
to the plaintiff that Clark would not at any subsequent time have the riglu 
to represent the defendant as the defendant's agent.

I regard that as a finding that the conversation which the 
defendant alleges and the plaintiff tlenies did take place. He 
could only have got from the evidence of the defendant and hi- 
witnesses the impression that “there were some things said that 
might indicate that the defendant did not have confidence in 
Clark for Darwish heard nothing and the only thing in the plain 
tiffs’ evidence that could be twisted into such a suggestion is hi.- 
statement that the defendant said of Clark, “he gave you good 
prices for the fur.” My conclusion is that he accepted the evi­
dence of the defendant and his witnesses on this point but thaï 
he misconceived its substance and effect.

In Western Motors v. (lilfoy, 25 D.L.K. 378, the Appellate 
Division quite properly reversed my finding of fact which was 
based upon a misapprehension by me of some of the evidence 
upon which that finding was based. I do not think that we 
have to go as far as that here, for I do not think we will be reversing 
the trial Judge’s finding of fact if we hold that the notice contended 
for by the defendant was given. On the contrary, we will be sus­
taining his finding that such a conversation as the defendant 
alleges did take; place and will be but correcting his misappre­
hension as to what actually occurred in the course of it.



31 D.L.R.I Dominion Law Rbpobtb. 293

A good deal was made in argument of the fact that Clark 
was not dismissed by the defendant immediately after his conver­
sation with the plaintiff, but was retained in his employ for a 
month thereafter, though in a different capacity from that in 
which the plaintiffs had known him. The evidence which was 
given along this line was quite pertinent to the question and only 
to the question of ('lark’s authority to buy these goods as agent 
for the defendant. The trial Judge has found as a fact that he 
had no such authority and the evidence fully warrants that 
finding. There it seems to me the helpfulness to the plaintiffs 
of this lint; of evidence stops. I think that even if Clark had 
actually been in the defendant’s service when he made this last 
purchase, but in a capacity which did not authorise him to make 
such purchase for the defendant, the plaintiffs after the notice 
which the defendant had given them of the withdrawal of Clark’s 
authority to buy furs from them, would have sold to him at their 
own risk. A fortiori the mere retention of (’lark in the defend­
ant’s service unknown to the plaintiffs to a date some 2 weeks 
before that of the transaction in question is quite insufficient in 
itself to bring home liability to the defendant.

In my opinion tin1 plaintiffs before they sold those goods to 
(’lark had express notice in clear and unequivocal language that 
his authority to buy for the defendant was at an end and unless 
he can be held liable on the other ground taken, this appeal must 
succeed.

I am unable to agree with the trial Judge’s view of the defend­
ant's liability because of his negligence even if I was satisfied that 
he was negligent. When Clark was finally dismissed he was 
asked for the books and drafts and other things he had used 
when buying for the defendant and he did hand over some of 
them, but no attempt seems to have been made to check them up 
so as to make sure that he had not retained any. The books 
and papers which lie surrendered were put in .a drawer in a desk 
in the defendant’s office, and Clark was in this office a couple of 
times after lie turned them in and apparently could easily have 
had access to them. There is nothing in the evidence to shew 
how lie got possession of the liook of drafts which enabled him 
to impose upon the plaintiffs, but I think it reasonably clear that 
he either held it out when he gave up the others or abstracted it
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from the defendant’s office on one of his subsequent visits to it. 
And it was because “through his (the defendant’s) negligence tin 
agent was able to go out and complete these dishonest transac­
tions,” the Judge reached the conclusion that “he (the defendant 
must bear the loss.”

I think that the law is that such negligence to be actionable, 
or to raise an estoppel, must be either in or immediately con­
nected with the transaction which is complained of. This was so 
decided by the House of Ixirds in Hank of Ireland v. Evans 
Charities, 5 H.L.C. 381), a decision which has ever since been 
treated as establishing the proposition. See Bcven on Negligence 
Can. ed., p. 1342; Hals. vol. 13, p. 400, par. 504, and the cases 
there cited. Beck, J., took this view of the law in Northern Hank 
v. Yuen, 2 A.L.R. 310, at 316.

If there was negligence on the defendant’s part in the matters 
here complained of, and I am assuming for the purpose of the 
argument that there was, it clearly was neither in nor immediately 
connected with the purchase of these furs by Clark but was quit- 
remote from and entirely disconnected with such purchase and 
for this reason, in my opinion, the defendant cannot lx-, held 
liable upon this ground.

I would allow the appeal with costs and dismiss the action 
with costs. Appeal allowed.

The KING v. POLSKY.

Manitoba Court of Appeal, Howell, C.J.M., Richard*, Perdue, Cameron ann 
Haggart, JJ.A. November 6, 1916.

1. Levy and seizure (§ III A—40)— Resisting execution—Cuimi;
Justification.

An assistant bailiff is a “peace otlieer" and “person in the lawful 
execution of process against goods" within the meaning of sec. 109 of 
the Criminal Code, and it is a crime to resist him; it is no justificatif-i 
that the projierty seized belonged to others, since the true owner could 
have asserted his right by interpleader.

2. Levy and seizure (§ III A—40)—Authority of assistant bailiff.
A County Court bailiff has power to up|H>int an assistant to act fm 

him, and to make lawful seizure under an execution issued to the bailiff

Reserved case stated by Police Magistrate.
E. A. Cohen, for Crown.
A. C. Ferguson, for accused.
The judgment of the Court was delivers! by 
Richards, J.A.:—We do not think the fact that the cat! I- 

were not Polsky’s was any justification for resisting the neizun



31 D.L.R.1 Dominion Law Reports.

They were in his possession, and, prima facie, were liable to seizure '*_■ 
under execution against his goods. The owner could have asserted C. A. 
his right by interpleader. Polsky * If could have notified Thk Kino
the party seizing that Harris was the owner, and the bailiff would "■

. . ... Polsky.
then have brought about an interpleader to test the ownership. ----

Richards,.!. X.
We arc* further of opinion that it was not necessary for the 

party who seized to actually have with him, when seizing, the* 
writ of execution. Polsky undoubtedly knew of the suit against 
him, and knew if he had not defended the action he had every 
reason to expect the* issue of an execution.

If the bailiff had the right to appoint a sub-bailiff, or assistant 
to seize for him, the warrant was full justification to the latter 
to so seize.

The argument that it lay on the prosecution to shew that tlie- 
execution had not boon satisfied is futile. We express no opinion 
as to the right to forcibly resist even if the execution had been 
satisfied, further than to say that such right is extremely doubtful.
'fhc* possession of the bailiff’s warrant was, at least primû facie 
evidence that it had not been satisfied, and no attempt was made 
by the defence to shew that it had been.

The only other question is whether Herbert Harrison, to whom 
the warrant was directed, and who made, or attempted to make, 
the seizure, was a person within the meaning of clauses (a) and 
(ft) of sec. 169 of the Criminal Code, or either of them.

That section makes it a crime to resist :—(a) “any peace- 
officer in the execution of his duty . . (ft) “any person 
in the lawful execution of any process against . . . goods
or in making any lawful . . . seizure."

By sec. 2, (20), “Unless the e-emtext otherwise* requires,
‘ peace officer’includes . . . any . . . bailiff . . .or 
other person employeel fe>r the . . . execution of civil pro- 
e-ess.”

The only other question to decide is whether a County Court 
bailiff can lawfully employ an assistant to make a lawful seizure 
under an execution issued to him (the bailiff), or, to execute civil * 
process—which includes making such a seizure?

Counsel for the defendant argued that, there being no provision 
in the Act for the appointment of bailiffs other than by the 
Lieutenant-Governor-in-Council (sec. 29), and no express power

5
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being given by the Act to a bailiff to appoint a substitute to net 
for him, while there is, by see. 30, sueli a power given to clerks 

The Kim; 1° appoint deputies to do their (the clerks’) work, it should be 
Poihky bnplied that the legislature intended that, except as otherwise 
— speciallv provided bv the Act, only bailiffs appointed under the

Rich«rcln, J A. * , * , ' , , ,
Act . . . and no others . . . should perform any ol
the bailiff's duties.

An argument was also based on see. 5*0, which says:-
Except as hereinafter provided in this section the bailiffs and no other 

fiersons shall forthwith serve and execute all summonses, orders, precepts, 
warrants and writs delivered to them by the clerk for service or execution. . . .

We do not think there is intended any " ation from sees. 
29 and 30 and 79 that a bailiff cannot ap)>oint an officer to act 
for him. See. 353 implies the contrary. It says:—

If any bailiff or officer of such bailiff shall take, levy or receive any moneys, 
fees or charges in respect of any duty performed as such bailiff or officer, 
or in respect of the execution of any writ or process, in excess of the amount 
pro|>erly chargeable by him . . . the Judge may direct such bailiff 
or officer to apjsair before him . . .

It further provides how the Judge shall deal with the matter and refers 
throughout to the party to l>e dealt with as the “bailiff or officer.”

There is no express provision in the Act for the appointment 
of bailiffs* officers by anyone. The only conclusion, therefore, is 
that the bailiff himself appoints them.

See. 79 was enacted for the protection of bailiffs, not to limit 
their powers. That, we think, appears from that part of it which 
permits certain parts of a bailiff’s work to be done by others with 
his consent.

It would lead to great delays and injustice if a bailiff of such 
a Court as the County Court of Winnipeg were compelled to 
personally execute all process issued to him. We feel no doubt 
that he had the power to api>oint Harrison.

It follows, therefore, that Harrison was a person whom, 
under see. 109 of the Code, it was a crime to resist, he being 

r sec. 2 (20)1 a peace officer within clause (o) and also a 
|>erson in the lawful execution of process against goods within 
clause (6).

We therefore answer questions 1 and 2 submitted by the 
police magistrate in the affirmative, and 3 and 4 in the negative, 
and confirm the conviction appealed from.

290

MAN.
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Conviction affirmed.
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ANSELL v. BRADLEY.
Ontario Supreme Court, Middleton, ./. May Id, I did.

MoimiAGK (§ V (i 2—105)—Notick of half Shixatiiik of mohtu.vikk.
The absence of a mortgagcu's signature to a written notice of sale

served upon tin* mortgagor under the power of sale contained in the
mortgage is fatal to the validity of any sale thereunder.

Action to set aside a sale, by the defendant Bradley to the 
defendant Eckhardt, of land mortgaged by the plaintiff to the 
defendant Bradley, the sale purporting to be under the power 
contained in the mortgage-deed.

S. II. Bradford, K.C., for plaintiff.
T. P. Galt, K.C., for defendant Bradley.
G. II. Watson, K.C., for defendant Echkardt.
Middleton, J.:—The plaintiff seeks to set aside an attempted 

exercise of the power of sale contained in a mortgage.
The mortgage is made under the provisions of the Land Titles 

Act, and bears date the 10th March, 1014, to secure the sum of 
$1,000, payable six months from date, without interest. The 
amount actually advanced was $900, so that the mortgagor 
received $100 for the loan of $000 for six months; this somewhat 
onerous charge arising from the fact that the property hypothecated 
consisted of four small houses in the town of Cochrane, a town 
whose future was deemed so uncertain and insecure as not to 
render it an attractive field for the money-lender.

The mortgage contained a power of sale in the statutory form, 
providing that the mortgagee on default for one month may on 
one month's notice enter on and lease or sell the mortgaged land.

A fire occurred in a house upon some other property, in which 
the mortgagor resided, doing certain damage to this property. 
In respect of this fire $710 was received from the insurance com­
pany, and this sum was paid on account of the mortgage, leaving 
a balance of $290 to be paid.

In addition to this, the mortgagee claims to be entitled to 
$50 for insurance premiums paid.

The mortgage was not met at maturity, 10th September, 1914; 
and, on the 31st October, 1914, more than one month’s default 
then existing in payment of this balance, a document was served 
upon the plaintiff which is relied U])on as constituting a sufficient 
notice under the power. No attention having been paid to this, 
the land was offered for sale, but withdrawn for want of bidders,

29
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and was subsequently again offered for sale, withdrawn, and finally 
sold to the defendant Eckhardt for SI,900. The property is 
said to be worth $4,000. At that time it was assessed for $4,200. 
and it is now assessed for $3,800. The houses were insured by 
Bradley, who is also the agent for the insurance company, for 
$800 each, or $3,200 in all.

The only substantial question is the validity of the notiev 
already referred to, and the only defect in that notice calling 
for discussion is the absence of any signature.

The extension of the short form of mortgage enables the 
power of sale to be exercised “after giving written notice to the 
said mortgagor,” etc.

The notice in question commences “ I hereby require payment " 
etc., etc., and concludes with the further notice that unless pay­
ment is made by the Kith December, 1914, “1 shall sell the prop­
erty comprised in the said mortgage.” In the body of the notice- 
the mortgage is sufficiently recited, the names of the mortgagor 
and mortgagee and the date of the registration being given 
but there is nothing in the notice itself to shew that it is given 
by the mortgagee, nor is it addressed to the mortgagor.

A duplicate of this notice was produced, signed by the mort­
gagee ; and, no doubt, from the form of the notice served, his 
signature to the copy served was contemplated. It is suggested 
that at the foot of the endorsement the mortgagee’s name appears, 
and this ought to be regarded as sufficient signature. Owing 
to some defect in the typewriting, only some letters of the signature- 
even there appear; but I do not think the defect in the notice 
can be gotten over in this way.

Inasmuch as the notice was given to the plaintiff, I do not 
think that the absence of an address to her is fatal: Doe deni. 
Matthewson v. Wrightman (1801), 4 Esp. 5.

I have, however, come to the conclusion that the absence of 
the signature of the mortgagee is fatal. I do not mean by this 
that it is essential that the signature should appear at the foot 
or end of the notice, but I think it is essential that the identity 
of the person giving the notice should in some way sufficiently 
appear in the notice itself, and that the notice should be a com­
pleted and not an obviously incomplete document.

What is essential to constitute a sufficient notice is discusr-vd



31 D.L.R.] Dominion Law Reports.

in the case of Fenwick v. Whit warn (1901), 1 O.L.R. 24, and in the 
British Columbia case Lockhart v. Yorkshire Guarantee and s.e(\ 
Securities Corporation (1008), 14 B.C.R. 28: and, while I am in Ansel,.
entire sympathy with the idea that a notice should not be regarded , i1'

........ , , y Hkadley
as a nullity or be held inoperative by reason of any minor irregu­
larities, so long as it meets substantially the purpose for which J
it is required, yet the object of the statute in requiring a written 
notice by the mortgagee is obviously not met when the document 
served is one which does not in any way identify itself with the 
mortgagee or bind him. As well might it be held that an unsigned 
note or an unsigned cheque should he treated as a completed 
instrument.

The Court in British Columbia, I think, went far indeed in 
allowing the unsigned notice to be supplemented by the signed 
letter accompanying it; but even that falls far short of g.ving 
any validity to an unsigned notice standing alone.

The Privy Council in Union Steamship Co. of New Zealand v.
Melbourne Harbour Trust Commissioners (1884), 9 App. Cas.
305, refused to allow a letter drawing the attention of the defend­
ants, who were entitled to notice of action, to an accident and 
inviting inspection, etc., to be treated as a notice of action; and 
there is danger where a statute or a contract requires a written 
notice to be given for the purpose of certainty, when the Court 
attempts to substitute for the clear and unambiguous notice con­
templated something falling far short of it with the view of defeat­
ing what may be regarded as a technical or unmeritorious objec­
tion.

A sensible rule appears to be that laid down in Eaton v. Super­
visors of Manitowoc County (1877), 42 Wis. 317, where it was held 
that a notice which the statute requires to be in writing is insuffi­
cient where it is not signed by the party giving the notice nor by any 
one for him, with the possible exception of a case in which the party 
giving the notice himself serves the notice; for his personal service 
may possibly then be regarded as sufficiently identifying him as 
the individual speaking by the written document. As at present 
advised, I would not agree with this suggested qualification, 
but would prefer the more clear-cut position taken in New York, 
where it was held in Demell v. Leonard (1800), 19 How. Pr. 182, 
that an unsigned notice served was a memorandum only, and was 
a nullity when it was sought to be viewed as a notice.
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All this is, of course, subject to the qualification based upon 
the familiar cases under the Statute of Frauds, that a signature 
may be found in the body of the document as well as at its foot or 
end, and to the further qualification, established at any rate since 
The Queen v. Justices of Kent (1873), L.R. 8 Q.R. 305, that it 
signature by an agent is sufficient.

I have found one case not entirely consistent with the view 
which 1 have formed. It is the Irish case of Cartcton v. Herbert 
(1800), 14 W.U. 772, where it was held by a majority that when 
a lease gave the tenant the right to terminate- at a certain time upon 
a notice in writing of his intention, and an unsigned notice was 
given by the tenant, which otherwise complied with the terms 
of the lease, and which referred to the person who gave the notin' 
as being the tenant of the lands described, the notice was sufficient; 
Fitzgerald, J., dissenting, stating that, if his brothers had not 
been of the contrary opinion, he “should have thought it very 
plain . . . that this proviso meant a notice from the tenant, 
by name, expressing his intention to the landlord, by name, to 
deliver up the premises. I do not see how such an intention 
. . . is to be gathered from this notice.”

But oven that case is not enough for the defendants here, 
for there the tenant was sufficiently identified with the notin 
given. It purported to be from “the tenant.” Here the not in­
is not said to be given by the mortgagee.

I think the sale must be set aside, and it must be declarnl 
that the notice in question is not a sufficient notice under the 
power of sale contained in the mortgage. The plaintiff should 
have his costs, and they may well be set off against the mortgag. - 
debt pro tanto. The defendant Bradley should pay his co-defend­
ant his costs of the action, and refund the sale deposit.
Annotation—Power of sale in statutory form of mortgage.

Clause 14, of the Statutory form of Mortgages (R.S.O. 1914, eh. 117 
conferring the |M>wer of sale and providing for application of moneys is one 
which varies much from the modern approved forms. It conflicts apparent 1> 
as regards right to possession with clauses 7 and 17. It docs not extend 
to breach of covenants as do those clauses. The |xiwer is given to the per­
sonal, as well as the real, representatives, although by the Devolution of 
Estates Act, R.S.O. c. 119, s. 7, it is enacted that in the interpretation of any 
Act, or any instrument to which a deceased |wreon was a party, his personal 
representatives, while the estate remains in them, shall be deemed his heirs, 
unless a contrary intention appears. And though the administrator might 
sell under the power while the estate is vested in him, yet if it should shift
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into the heirs, the administrutor might still «ell. It should not, however, be 
dependent on notice, but the provision us to notice should be by a covenant 
by the mortgagee that notice shall be given; ami the purchaser should be 
expressly relieved from any necessity as to seeing that notice was given. 
There is no power to the mortgage!; to buy in an auction and re-sell without 
being responsible for loss or deficiency on re-sale; or to rescind or vary any 
contract of sale that may have been entered into; or to sell under s|>ecial 
conditions of sale (though the latter may Ih* itcrmissihle when the conditions 
are not of a depreciatory character). The application of insurance moneys 
is provided for. The surplus of sale moneys is to be held in trust to pay to 
the mortgagor. There is no clause relieving a purchaser from swing that 
dcfuult was made, or notice given, or otherwise as to the validity of the sale; 
the ini|)ortanee and benefit of which to the mortgagee, and even to the mort­
gagor, will be presently alluded to. The provision that the giving of the 
IKiwcr of sale shall n;it prejudice the right to foreclose is unnecessary, as it is 
an independent contractual right.

For the transfer of the legal estate of the mortgagee at law no |>owcr of 
sale is requisite, and the assignee or vendee will take subject to such rights 
as may be subsisting in the mortgagor, or those who claim under him, of 
l>ossession, redemption, or otherwise; in other words, the mortgagee may 
always assign the mortgage debt and convey the land; and thus a sale and 
conveyance of the estate by the mortgagee to a vendee, though made pro­
fessedly us in exercise of a power of sale in the mortgage, is valid to pass the 
legal estate of the mortgagee, even though no (lower of sale existed, or were 
improperly exercised, and when the mortgagor's right to |X)sscssion is gone, the 
vendee can maintain ejectment; he occupies, in fact, the position of assignee 
of the mortgage, sec Nesbitt v. Rice, I t C.P. 400. The chief object of the 
power is to enable the mortgagee or other party claiming through him to sell 
and convey the land free from the right of redemption «if the mortgagor, 
and of all claiming through him subsequent to the mortgage, whether by 
express charge or by execution, or otherwise, and thus avoid the time and 
cxjiense of proceedings required to foreclose or sell under the order of the

The power of sale is now commonly resorted to, ami although at first 
sight its insertion may ap|)car prejudicial to the interests of the mortgagor, 
yet in truth it is not so, if it is only to be exercised on reasonable notice after 
default and the sale take place at public auction. The absence of such a 
power may be very prcjmlicial to the interests of both mortgagor 
and mortgagee, where the equity of redemption becomes incumbered 
by executions or otherwise, as on a suit of foreclosure or sale the 
incumbrancers have to be made parties, sometimes at great expense. As 
regards any objections on the ground of iiossibility of improjier exercise of 
the power by an individual, which could not hapjicn on sale under direction 
of the Court, a Court of equity will closely scrutinize the mortgagee’s con­
duct, and, if improjier, afford relief.

The word “assigns," as referable to the mortgagee, should never be 
omitted, for in its absence it has been said that an assignee of the mortgage 
could not exercise the power of sale, Davidson Conv., 3 ed., vol. 2, 621 ; Brad­
ford v. Belfield, 2 Sim. 264, and it may be doubtful whether a devisee could, 
Cooke v. Crawford, 13 Sim. 91; Wilson v. Bennett, 5 DeG. & Sm. 475; Stevens 
v. Austen, 7 Jur. N.S. 873; Macdonald v. Walker, 14 Beav. 556; see also 
Ridout v. Howland, 10 Or. 547.

tnnotattan.
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Annotation. The |K>wer in the statutory fonn is made conditional on notice l>cing given 
It is preferable that notice should he provided for by a separate covenant 
by the mortgagee not to sell till after the specified notice, Forster v. Haggard 
15 Q.B. 155. But where the statutory form is used the mortgagee cannot 
sell without notice. As it has been held that the statutory form cannot b< 
modified by changing the provision for notice to one without notice, Hi 
Gilchrist <(• Island, 11 Ont. R. 537; Clark v. Harvey, lti Ont. R. 159. »See 
also R.8.O. c. 112, s. 27, it is incumbent on the conveyancer to make an 
additional stipulation that after default for a longer |>eriod than that men­
tioned in the power, the mortgagee may sell without notice.

As regards the clause or covenant providing that notice lie given before 
sale under the power, if assigns are to receive notice, ample scope should 
be given as to the mode of giving it, and it might be provided that the notice 
need not be (lersonal, but may be left on the premises, and need not be ad­
dressed to any person by name or designation, or may be sent by |M>st addressed 
to the party at the post office next his residence. Where the power required 
the notice to be served on the mortgagor, “his heirs, executors, or adminis­
trators;’' it was held that, a notice given after a mortgagor's death should 
have been served ui>on both the heir and administrator, Bartlett v. Jull, 2s 
Gr. 142. And where the notice is to be served on the mortgagor, his heirs 
or assigns, and the mortgagor has made a second mortgage, the notice must 
be served upon both the mortgagor and his assign, the second mortgagee 
Houle v. Smith, 17 Ch. 1). 434. This may be provided against by stipulating 
that the notice may be served on all the |icrsons named, “or some or one of 
them,” Bartlett v. Jull, supra.

Although iH-rsonal service on the mortgagor is requisite, yet, where a 
notice of salt1 was served on an agent of the mortgagor who subsequently 
transmitted it to the mortgagor, who received it in time, it was held to be 
sufficient. Fenwick v. Whilwam, 1 O.L.R. 24.

It is most inadvisable to omit a separate power for sale without notice: 
liecause if the mortgagor should «lie intestate and no letters of administra­
tion should be applied for the mortgagee cannot proceed as there is no one 
upon whom notice could be served.

An execution creditor whose writ is in the sheriff's hands at the time of 
giving the notice of sale has been said to be an “assign” entitled to notice, 
Re Abbott it- Metcalfe, 20 O.R. 299, although the interest of the mortgagoi 
is such that it. could not. be sold under the writ, Glover v. Southern Loan Co., 
1 O.L.R. 590. But see Ashburton (Lord) v. Norton, [1914] 2 Ch. 211.

It is important, also, to provide that any sale pur|>orting to be made by 
the mortgagee shall be valid as regards the purchaser in all events of im­
propriety in the sale, leaving the former personally liable for iinpnqier con­
duct, if any; and that the purchaser shall not be bound to enquire ns to 
w’hethcr notice has been given, or default made, or otherwise as to the validity 
of the sale. In the absence of such a clause the mortgagee selling may some­
times have difficulty in enforcing the sale against an unwilling purchaser, 
see Hobson v. Bell, 2 Boav. 17; Ford v. Hedy, 3 Jur. N.R. 1116; Forster v 
Hoggart, 15 Q.B. 155; Dicker v. Anger stein, 3 Ch.D. 600. But such a clause 
will not protect a purchaser who has express notice that the notice of sale 
stipulated for has not l>een given, Parkinson v. Hanbury, 2 D.J. & 8. at p 
452; Selsyn v. Garfit, 38 Ch.D. 273.

Where the mortgagee proceeds under the statutory |x»wer given by the
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Mortgage Act, R.S.O. eh. 112, see. 19, and has made a conveyance to the* 
purchaser, the latter's title cannot he im|M*ache*d on the ground that no case- 
had arisen for exercising the |x>wer of sale, or that the |x>wer had been im­
properly or irregularly e-xercise*!, eir that neitice had not been given, hut the* 
person damnified is to have his remeely against the |M*rson exercising the 
power, R.S.O. eh. 112, sec. 22.

The pe>wer usually authorizes a sale by private contract or at public 
auction, for c$ish or on credit, in one parcel or in hits, from time to time, 
under any speicial com lit ions of sale* as to title or otherwise, with power 
at any sale at auction to buy in and re-eell, without being re-sponsible for any 
loss or eliminution of price occosioneel thereby, and to rescind or vary any 
contract of sale that may have la-e-n e*nte*re*<l into. Dudley v. Simpson, 2 Ch. 
App. 102.

On any sale under the |><>we-r, the vendor must Ik.* careful so to act that 
the interests of the* mortgagor be not prejudiced by any negligence or mis­
conduct. The duty eif a mortgagee on a sale by him resembles thatof a 
trustee for sale. Richmond v. Evans, 8 Gr. 508; Ijatc.h v. Furlong, 12 Gr. 
300, though he is nett a trustee but has a beneficial interest in re-alizing so as 
to recover his mone-y, see Kennedy v. DeTrafford, [1807) A.C. ISO, as to his 
duties. A gre*ater latitude may be nlle>we*d to a mortgage*e than to a hare- 
trustee nett interested in the proee-eds. and the Ceturt might restrain a sale 
by a trustt*e under circumstane*e*s in which they would nett restrain a mortgagee.

• as let cases wherein the Court ele*cline*d to interfere: M tilth ie v. Edwards, 
II Jur. 761; Kershaw v. Kalow, 1 Jttr. X.S. 074; se*e also Falkner v. Equitable 
Society, 4 Drew. 852. It is metre aelvisable, of course, in orele*r to avetid any 
gretund of complaint of insufficiency of price* or c»f unfair sale, that the* preipe-rt y 
slietulel be solel at public auction, insteael of by private* cctntract, even though 
the [tower authorize the latter. In one case where the* mortgagee* expresseei 
a eleisirc to ge*t his ele*bt etnly, and maele net efTeirt to se*ll, ami never having 
advertised, setlel at private sale at a gre*ut undervalue*, I he* sale* was set asiele*. 
ihough it elid not up|M*ur that the* purchaser was aware* eif the negligence 
•f the mortgage*e*. l.ateh v. Furlong, 12 Gr. 803. Due notice by aelvcrtisement 

<»f the* intemle-d sale shetulel be given, and perhaps as to this the practice* 
which governs on sales by the directietn of the Court woulel In* the* safe-st 
guide. Unnecessary and teat stringent cemditions eif sale as to title and prei-
• luctiein of title* ele*e*els eir otherwise shoulel be avoielcd as likely tei prejudice 
the sale; ami if in this or either respe*cts the cemduct of the meirtgagee be* 
improper, mit only will he* be* he*ld re-speiiisible, but uneler circumstances 
the* sale may be* set asiele*, Riehmontl v. Evans, 8 Gr. 508; Jenkins v. Jones, 
- U.T.N.S. 128; Latch v. Furlong, 12 Gr. 303; McAlpinc v. Young, 2 Ch. 
Gh. 171. As tei depreciatory conditiems, se*e* Falkner v. Equitable Rev. Society 
4 I)re*w. at p. 355; but the* eireumstane*e*s must be* very strong to induce 
tlie Court to se*t asiele a sale* as against a purchaser acting bond Jide, and if the* 
<alo were set asiele as against such purchaser, lie* might lie* allowed for his 
improvements, Carroll v. Robertson, 15 Gr. 173.

A meirtgagee* cannot purchase* at a sale* uneler his power, ami, notwith- 
staneling any such purchase, lie* will still e*eintinuo meirtgage*e, am! liable tei 
redemption. Ilis duty as veneleir is tei eibtain as much :is | Missible for the* 
preiperty, his intere*st as purchaser is the* re*ve*rse eif this, viz., that the preiperty 
^hall se*ll for as low a price as [Missible*. Courts eif equity feirbiel a man placing 
himself in this jMisitiem. whe*re*in his interest may conflict with his duty.
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Neither «•sin un agent of the mortgagee buy for him, nor his solicitor’» clerk. 
Ellis v. Dellabough. 15 Gr. 583; Selthorpc v. Pennyman, 14 Vos. 517; Howard 
v. Harding, 18 Gr. 181, nor his solicitor, either for himself or the mortgagee, 
Downs v. (Jrazebrook, 3 Mer. 2<M); Whitcomb v. Minchin, 5 Madd. 91. Nor 
can the secretary or manager of a company (mortgagees) buy at a sale In 
the company, Martinson v. Clowes, 21 Ch.D. 8571 But a second mortgage! 
buying on a sale by the first mortgagee, under a power of sale in his mortgage, 
takes the estate as any stranger, free from the equity of redemption, Shaw 
v. Sunny, 2 D. J. & S. 408; Parkinson v. Ilanbury, 2 D.J. & S. 450; 
v. McKcllar, 7 Gr. 584; Drown v. Wood-house, 14 Gr. 084. And if the 
mortgage of the second mortgagee lx- in trust for sale on default, instead ol 
with the usual |rawer of sale, so that, the mortgagee stands more in the position 
of a trustee, it is said, Kirkwood v. Thompson, 2 D.J. & H. 613; but see 
Parkinson v. Ilanbury, 2 D.J. & H. 450, even then he can purchase from -i 
prior mortgagee.

Whoever is entitled to the right to redeem is the person who is entitled 
to the residue of the property left unsold after satisfaction of the mortgage 
debt, and the surplus proceeds if all be sold. Before the Devolution of 
Estates Act, if the mortgagor of a freehold did not intend this, but intended 
a conversion in the event of a sale, and that the proceeds ahull go as personal 
estate, then that should have been clearly expressed ; for when there was 
mere (rawer and not an absolute trust for sale, and a sale took place aju 
the death of the mortgagor, the surplus proceeds went to the heir, even though 
the trust of them should have been declared in favour of the (rarsonal repr< 
sentutives, Wright v. Rose, 2 Him. & Stu. 323; Bourne v. Bourne, 2 Ha. 35. 
But since t hat Act, if the sale be made before the land shifts unto the hein. 
the surplus must go to the personal representative. But if the sale takes 
place after the land vests in the heirs, the former law will prevail. On a 

badly drawn mortgage, by inattention to the above, the mortgagee ma\ 
frequently be misled into payment to the wrong party. Where a sale is had 
in the lifetime of the mortgagor, the surplus proceeds will go to personal 
representatives on his death before payment. The general principle is, that 
the property or its proceeds will, where there is a mere power of sale, go to 
real or personal representatives, according to the state in which it was on tin 
death of the mortgagor.

The mortgagee, in distributing the surplus purchase-money, is under an 
obligation to see that it is pro|tcrly applied, and that collateral securité - 
held by subsequent incumbrancers are saved for those entitled to them 
(ilover v. Southern Loan Co., 1 O.L.R. 59; so held by the majority of the

The effect of giving notice of exercising the (rawer of sale is to stay all 
proceedings for the time (if any) mentioned in the notice for payment, even 
the proceedings under the notice itself, R.S.O. eh. 112, sec. 29. The original 
statute providing for this, declared that no further proceedings “at law or 
in equity” should be taken, and no suit or action should be brought, tla- 
purpose being to prevent the making of unnecessary costs. After the Judi­
cature Act was passed, and the distinction between Courts of law and equit.x 
was abolished, the words, “at law or in equity,” were dropped out of tlu- 
Act in the next revision of the statutes. The Act in that condition simply 
declares that no further proceedings and no action shall Ira taken, after » 
notice given, until the expiration of the time mentioned in the notice. Ilcm-i*
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it was hold that further proceedings for sale under the |x>wer itself were Annotation, 
included in the enactment, and notice to sell has therefore the effect of staying 
proceedings to sell, Smith v. Brown, 20 O.K. 105; Lyon v. Ryerson, 17 P.lt.
(Ont.) 510. It is not necessary to demand the money in a notice of sale, 
or to fix or mention any time in the notice for doing anything required to bo 
done, although the amounts claimed for principal, interest and costs, respec­
tively, must be stated in the notice, li.S.O. eh. 112, sec. 2K. But if any 
time is mentioned, it should be forthwith, in order to prevent the notice from 
operating as a stay. The enactment in question authorizes an application 
to the Court for leave to bring an action, notwithstanding the stay, and the 
uiotion may be made rx parte, and is never refused when the desire is to recover 
possession in anticipation of being obliged to deliver the land to a purchaser.
But this section does not apply to proceedings to stay waste or other injury 
to the mortgaged property. The notice operates as a stay, whether the 
action is commenced before or after the notice is given, Perry v. Perry, 10 
IMl. (Ont.) 275; Lyon v. Ryerson, 1!) IMt. (Ont.) 510.

Where a deed is absolute in form, but is, in reality, a security for money 
lent, no power of sale is implied in it, and the grantee cannot sell without 
the concurrence of the cestui que trust, llelhcrington v. Sinclair, 114 O.L.R.
61; 23 D.L.R. 030.

Re ESTATE OF MAUDE MASON. B (.
British Columbia Supreme Court, Macdonald, J. October 5, 1916.

Descent and distribution (§ I A—3)— Homicide— Insanity.
The principle that no one can profit by his own wrong or criminal 

act does not apply so as to prevent an insane person who commits homi­
cide, or her heirs, from taking an inheritance, under the provisions of 
the Inheritance Act (lt.S.B.C. 1011 eh. 108) from the person killed.

\Cleaver v. Mutual Reserve Fund Life Ass. (Maybrick ease), (1892]
1 Q.B. 147; Cripjten’s case, (1911] P. 108, referred to.]

Action under the Inheritance Act (R.S.B.C. 1911, ch. 108) Statement, 
and Administration Act (lb. ch. 4).

Macdonald, J.:—C. I). Mason was drowned at Robert’s Maeriunaw.j. 
Creek, R.C., June 19, 1915. He died intestate leaving a widow 
and an infant daughter. Jennie Mason, the widow, while tem­
porarily insane, killed the daughter, Maude Mason, and then 
committed suicide. The question that has been submitted for 
me for advice, is as to the disposition that should be made by the 
official administrator of the estate, to which Maude Mason 
became entitled, upon the death of her father. She would, 
under the Inheritance Act, R.S.B.C., 1911, ch. 108, receive all the 
real estate, subject to a one-third interest in favour of her mother 
for life. As to the personal estate she would, pursuant to the 
Administration Act, R.S.B.C. 1911, ch. 4, see. 95, receive two- 
thirds thereof and one-third would go to the widow. All the real 
and personal estate to which the infant Maude Mason thus 

20-31 D.L.B.
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Macdonald, J.

became entitled would, under ordinary circumstances, upon her 
death become vested in the mother. It is contended, however, 
that she could not inherit any of such property through having 
killed her daughter. If this contention prevailed, then such 
estate would jiass to his sisters, Maude Mason and Margaret 
Mary Mason. If, however, the act of Jennie Mason in killing her 
daughter did not prevent her from la-coming entitled to such 
estate, then such estate would pass to her mother, Mrs. Jane 
Hampton, and her two brothers and sisters. The sole ground 
upon which counsel relies, in support of the contention that tin 
mother could not under the circumstances inherit from the daugh­
ter, is that “no one can profit by his own wrong or get a benefit 
by his criminal act.”

To the contrary, it was submitted that this principle did not 
aPPl.v, where property became vested in a party, even though 
guilty of a wrongful act, where such vesting was not by virtue 
of a will but by the operation of the statutes. It was stated that 
there was no decision, exactly in point, and that all cases bearing 
upon the question arose through a beneficiary under a will, who 
had murdered the testator, seeking to derive some benefit from 
the will. In support of this argument I am referred toCyc., vol. 
14, p. 01, and cases there cited. I cannot see why a distinction 
should be drawn. It suggests itself, that if the principle were 
not applied, that a son, having a knowledge* of the Inheritance 
Act, and knowing that he w’ould inherit under such Act, might 
deliberately bring about the death of his father and then success­
fully contest any proceedings as to his right to the property in­
herited. He would thus reap a benefit from his felonious act 
and profit by his own wrong. In the view’, however, that I tab 
of the matter on another branch it is not necessary for me to conn 
to a definite conclusion on this point.

If Jennie Mason committed a crime in killing her daughter, 
I am of opinion that any estate, to which the daughter had be­
come entitled on the death of her father, would not vest in tin 
mother. The matter was fully discussed in Cleaver v. Mutual 
Reserve Fund Life Ass., [1892], 1 Q.B. 147, where it was held that 
Florence Maybrick, having been found guilty of the murder of 
her husband, James Maybrick, wras disqualified from asserting 
any interest in the insurance upon her husband’s life—Fry, L.J., 
at p. 156, refers to the principle of public policy.
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This case is referred to and followed in Lundy v. Lundy, 
24 Can. S.C.R. 650, where it was decided that the devisee could 
not take under the will of the testator, whose death had been 
caused by the criminal and felonious act of the devisee himself, 
and that in applying the rule there is no distinction between a 
death caused by murder and one caused by manslaughter. The 
judgment in Hall v. Knight, [1914] P. 1, is to the same effect, 
it follows and approves of the authority of Cleaver v. Mutual 
Reserve Fund Life Ass., supra. Cozens-Hardy, M.U., there cites 
ReCrippen, (1911) P. 108.

The turning point, however, to my mind in this matter is 
whether the killing by Jennie Mason of her infant daughter was 
a crime. In the submission of facts, it was stated that at the 
time “she was temporarily insane.” It was agreed in the course 
of the argument that I should interpret these words as meaning, 
that her mind was in such a state that she could not distinguish 
between right and wrong. And if she had remained alive and 
been prosecuted, it could have been successfully contended on 
her behalf that her mind was diseased to such an extent as to 
render her incapable of appreciating the nature and quality of 
her act and of knowing that such act was wrong. If such a 
state of facts are admitted to have existed then under the pro­
visions of the Criminal Code she was excused and could not be 
convicted of an offence. She was not guilty of a crime. In that 
event, in my opinion, she would inherit al! the estate of her 
daughter. The result is that upon the death of the mother 
intestate, such estate became vested in her mother, two brothers 
and two sisters.

I think that all costs should, under the circumstances, 1m* 
payable out of the estate. Judgment accordingly.

doran v. mckinnon.
Supreme Court of Canada, Davits, Idinylon, Duff, Anglin and Brodeur, JJ.

June U. 1916.
Contracts (| I E 5—95)—Statute ok frauds -Memorandum—Paroi.

EVIDENCE.
Parol evidence is admissible to explain the terme of a telegram in 

order to connect it with other writings as a sufficient memorandum in 
writing under the Statute of Frauda.
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by an equal division of opinion the judgment at the trial, 2f> 
D.L.R. 787, 34 O.L.H. 403, in favour of the plaintiff. Affirmed.

Howell, K.C., and ./. K. Lawson, for appellant.
J. II. Clarke, K.(\, for respondents.
Daviks, J.: 1 have had no difficulty in agreeing with the 

fhiding of fact of the trial Judge, approved of by the Appellate 
Division, that the apiiellant defendant is liable on his contract 
to purchase* the Allierta bonds (so-called) in dispute.

I am also satisfied that, whether or not the alleged misrepre ­
sentation on the seller's part, as to the bonds not having before 
been offered for sale in New York, was such a misrepresentation as 
would have availed defendant to repudiate his contract, had he 
elected to do so in proper time, he, with full knowledge of the 
facts, elected not to repudiate, but to approbate. He cannot now 
lie heard at this stage of the game to change his mind, more 
especially as the point was not pressed at the trial, where it 
should have been fought out had the defendant desired to take 
advantage of it.

I have had, however, great difficulty in reaching a conclusion 
the contract I icing one within the Statute of Frauds, whether 
there is sufficient written evidence to satisfy that statute.

Apart from authority, I should have been inclined to think 
the evidence insufficient, and, although a careful reading of the 
many authorities pro and con has not entirely removed my doubts. 
I think the weight of the authority is to the effect, that parol 
evidence may lie given to connect two documents together which 
do not expressly refer to each other, but which connection and 
reference is a matter of fair and reasonable inference.

In this way two documents may make a contract within the 
statute. Such evidence may not be resorted to for the purpose 
of shewing what the terms of the contract are, but only in order 
to shew what the writing is which is referred to.

In Kidgway v. Wharton, 3 DeG. M. & G. 677, at 693 (43 K.R. 
266 at 272-3), Lord Cran worth, when sitting alone as Lord 
Chancellor and over-ruling the decision of the Vice-Chancellor, 
is reported as saying:—

Even though the terms hud in fact been previously reduced into writing, 
the statute is not complied with unless the whole contract is either embodied 
in some writing signed by the party, or in some paper referred to in a signed 
document, and capable of being identified by means of the description of it 
contained in the signed paper.
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Afterwards, when the case came Ix-forc the House of Lords 
on appeal, he, after two arguments, changed his mind on the 
point of the admissibility of parol evidence to identify the writing 
or document to be read into or connected with the one signed by 
the party sought to lx* charged, and is reported in 6 House of 
birds Cases, at p. 257, as saying, after referring to his change of 
opinion:—

The authorities lead to this conclusion that if there is an agreement 
to do something, not expressed on tin- face of the agreement signed, that 
something which is to be done Ix-ing included in some other writing, parol 
evidence may l>e admitted to xhew what the nrititig w, so that the two, taken 
together, may constitute a binding agreement within the Statute of Frauds.

In that case “instructions” were referred to which might 1 avc 
Ix-cn cither by parol or in writing, but it was held that it might 
be shewn by parol evidence that instructions had been given in 
writing, and that there had been no other instructions than the 
written document which had been produced.

The case of Ridgway v. Wharton, supra, was followed by 
liaumann v. James, 3 Ch. App. 508, an action brought by a tenant 
against his landlord for specific performance of an agreement 
to grant a lease. The landlord had written a letter promising the 
tenant a lease for fourteen years “at the rent and terms agreed 
upon,” to which the tenant wrote back an unqualified acceptance.

The Court of Appeal held, on the authority of Ridgway v. 
Wharton, supra, and other cases, that parol evidence was admiss­
ible to connect a report, made by a surveyor, previously recom­
mending the granting a lease for fourteen years at a given rent, 
that it being conclusively established that there had never been 
any other rent or terms agreed upon than those mentioned in the 
re|x)rt, there was a sufficient memorandum in writing to satisfy 
the Statute of Frauds.

The cases of Taylor v. Smith, [1803] 2 Q.B. 05, Rotter v. Reters, 
72 L.T. 624, and others upon which Mr. Rowell naturally relied 
to support his contention are difficult to reconcile with the de­
visions above referred to, but the case of Limy v. Millar, 4 (’.P.D. 
450, is in line with them. In the latter case the purchaser signed 
a memorandum to purchase three lots of land, 40 feet frontage on 
Pick ford St., Hammersmith, for £310, and agreed to pay deposit 
in part payment of £31 and pay the balance and complete on 
October 1. The vendor (defendant) signed a receipt for the £31 
“deposit on the purchase of three plots of land, Hammersmith.”
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Both documents were signed at the same time, and the Court 
held that they could he connected by parol evidence, and that, 
together, they formed a sufficient contract to satisfy the Statut» 
of Frauds.

And in WyUon v. Dunn, 34 Ch. D. 569, Kekewich, J., in 1887. 
at p. 575, says:—“Therefore the reference may be a matter of 
fair and reasonable inference, . . . but there need not b* 
an express reference from one letter to the other."

The writer of the article on “Contract," in Art. 761, in the 
7th volume of Halsbury’s Laws of England, has collected all th« 
authorities on lx>th sides of the question in a note to that article, 
page 369 of that volume.

Now, in the case before us we have the defendant’s telegram of 
June 3, to his associate in New York, Daude, as follows:—

The Alberta Bonds which you have particulars of, no one else has for 
sale. I absolutely bought them yesterday after our ’phone conversation 
they agreeing to our terms. Put side through at once.
Rush charge. (Sgd.) J. J. Doran.

The question is, can the identity of the bonds and the meaning 
of the words, “our terms," be fixed by prior letter or documents 
signed by the defendant? I am of the opinion that, under tin 
authorities, they can, and that parol evidence was properly 
received to prove the existence and identity of the documents 
shewing what these terms were, and that they had been stated by 
defendant over his own signature, and that there were no other 
terms than those stated and to which the telegram applied.

Once the principle I have accepted is applied to the facts of 
the case, no room for doubt can exist as to the identity of the 
Alberta bonds or the meaning of the words “our terms," or as 
to the statute having been complied with.

The appeal, therefore, fails and must be dismissed with costs.
Idington, J.:—The telegram of June 3, 1914, from appellant 

to his friend and agent, Daude, seems to dispose of the appellant V 
pretension that lie was only an agent of respondents, and opens 
the way to find in the rest of the correspondence evidence to satisfy 
the Statute of Frauds, assuming the contract falls within th<- 
requirements of that statute.

I think that with no other oral evidence than such as per­
mitted in such cases to enable one to understand what the part ies 
were about, there is enough in the correspondence to demon-
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strate therefrom a contract evidenced in writing to comply with 
the statute.

As to the alleged misrepresentation, I do not think even if a 
possible defence tliat the appellant can maintain it in face of the 
fact that after full knowledge; of its alleged effect he continued 
instead of repudiating to act as he did.

I think the damages arc more questionable, but 1 am unable 
to say, as matter of law, that the loss to respondents was less than 
the trial Judge has assessed.

The appeal should be dismissed with costs.
Duff, J. (dissenting):—I would allow this appeal.
Anglin, J.:—In view of the explicit finding of the trial Judge 

tliat the plaintiffs and their witnesses are to lx; credited rather 
than the defendant and his witness Daude, it is quite impossible 
to reverse the holding, concurred in by all the appellate Judges, 
that the defendant const ratted to purchase the bonds in que d ion 
as a principal.

I am also satisfied, for the reasons assigned by Riddell, J., that 
if there was a misrepresentation as to prior negotiations in New 
York in regard to these bonds, the defendant, with full knowledge, 
elected not to exercise any right to rescind to which such mis­
representation might have given rise. The evidence shews that 
he knew of the prior attempted sale to Harris, Forbes & Co. 
(of which he complains) before June 17. He did not then re­
pudiate the purchase. On the contrary, in answer to a telegram 
of the plaintiffs of June 20:—“When will you take delivery 
Albertae? Expect hear from you twenty-fourth.” Doran wired 
on the 28th:—

Delay greatly your fault. Doing best settle matter fast as possible. 
liii|K>ssihle settle by twenty-fourth. Will close deal as soon as iiossible. 
Expect have situation settled by Friday. Cluftin’s failure hurt market. 
Money situation very bad. If necessary hold bonds subject to prior sale 
by you.

Subsequent letters and telegrams from the defendant and 
Daude put in evidence shew that they considered the contract 
with the plaintiffs in existence at least down to July 25. The 
first suggestion of repudiation comes from Daude on August 13. 
after the plaintiffs had sent further communications pressing for 
lmyment.

The only question requiring further consideration is tin- 
defence raised by the fourth section of the Statute of Frauds.
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__ " which admitted lly applies to the trnnsiictioii. Driver v. It war I
S.C. [18113] 1 Q.B. 51’9, 744.

Duran On June 3, ihc defendant, telegraphed to hi» representative.
McKinnon. or Partner' Daud<> • • •

This telegram puts beyond controversy the fact that the
defendant purchased the Alberta bonds. It is conceded that the 
identity of these bonds has been fully established by prior letters 
signed by the defendant , which also state the names of the vendors, 
the price, and an arrangement as to commission and place of 
payment and delivery. The only objection taken to the suffic­
iency of the telegram of June 3 as a memorandum to satisfy the 
Statute of Frauds is that the phrase, “our terms,” might refer to 
some terms arranged over the telephone on the previous day other 
than and in addition to those set forth in the plaintiffs’ original 
circular offering the bonds for sale, which admittedly formed the 
basis of negotiations, and is referred to as such in Doran's letter 
to Daude of May 26, repeating some of the particulars, and tIn- 
subsequent correspondence. A slight reduction of the quantity 
of the bonds as stated in Doran's letter of the 26th, the plaintiffs" 
assent to the commission for which the defendant stipulated, and 
the place of payment and delivery are set forth in a telegram 
from Doran to Daude of May 29. There is no suggestion in tin- 
evidence tliat there were any other “terms” of the sale. Tin- 
phrase, “our terms,” in the telegram of June 3, is certainly 
ambiguous, but, upon the authority of such cast‘8 as Baumann 
v. Janie8, 3 Ch. App. 508, Cave v. Hastings, 7 Q.B.D. 125, and 
Ridgway v. Wharton, 6 H.L. Cas. 238, I have no doubt that parol 
evidence was properly received to shew that terms had been 
stated by the defendant in writing over his own signature, that 
there had been no other terms than those so stated, and that 
it was to the terms so stated that the telegram referred. That 
evidence has been given and is conclusive.

On June 16 the defendant wired to Doran as follows:— 
Alberta Bonds must be paid fur to-day. McKinnon’s statement shews 

them worth $227,085.98, less our commission, $2,500.00, or $224,585.98 1 > 
them. Answer at once.

This telegram clearly refers to and implies a recognition of 
a statement of McKinnon & Co. Such a statement had been 
sent to the defendant on the previous day, accompanied by an 
intimation that the plaintiffs were ready to make delivery, and
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understood that the defendants would take it on the following 
day. The statement was in the form of an aeeount, and gave 
full particulars of the purchase. On the authorities above cited, 
to which may l>e addt-d 1song v. Millar, 4 C.P.D. 450, I have no 
doubt that the statement referred to in Doran's telegram to Daude 
may be identified by parol evidence. I think that Doran’s 
telegram of the Kith, with McKinnon's statement of the I5th, 
contains a sufficient memorandum to meet the requirements of 
the statute. It, at all events, supplies any possible deficiency in 
the earlier documents.

No ground has been shewn for a reduction in the damages 
awarded. The plaintiffs disposed of the Inmds with reasonable 
promptitude, and they made every reasonable effort to obtain 
the highest possible price for them in order to protect themselves 
as well as the defendant. There is no evidence that they did not 
get the full market value or as high a price as could Ih* obtained 
at any time after the defendant had repudiated his contract.

I would dismiss the apjieal with costs.
Brodeur, J.:—It is established by the oral evidence given 

that all those documents have reference to the alleged sale of 
those Alberta bonds. Those letters and documents, according 
to my opinion, constitute a memorandum sufficient to satisfy 
the Statute of Frauds.

The correspondence between Doran and Daude is admissible 
as evidence of the contract of sale. Any note or letter written 
by a purdmscr to a third ]>erson containing directions to carry 
the agreement into execution may be sufficient memorandum to 
meet the requirements of the statute. Stayood v. Mcale, Free. Ch. 
561, in 1721 ; Welford v. lieazely, 3 Atk. 503, in 1747; (îibson v. 
Holland, L.R. l C.P. I, in 1805; Sugden, Law of Vendors and 
Purchasers, I4th ed., p. 139; Agnew, Statute of Frauds, p. 244.

We have in the present case the circular containing the offer 
of sale of those Ixmds. We have also the letter of Doran to 
Daude of May 20, stating all the conditions at which sale could 
Ikj made. It is pretty evident, however, tliat the allowance of 
$1,150 was not considered attractive enough. They asked a 
sum of $2,500. The matter of that further reduction was dis­
cussed by Doran and McKinnon, and at last the latter yielded, 
since, on June 3, Doran infonns his agent or associate, Daude,
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that McKinnon agreed “to our terms." We see also that that 
telegram was sent the day after McKinnon wrote a lengthy 
letter giving all the conditions of the sale. Later on, in the 
middle of June, Doran is smi urging upon his New York friend 
to close and send the money.

There is no doubt that McKinnon’s letter of June 2 wa> 
binding on them; then the subsequent note in writing, signed by 
Doran, is sufficient to bind them. Parol evidence could be 
adduced to shew that those documents referred the one to tin 
other, and that the contract described by McKinnon is the sam« 
as the one accepted by Doran.

It is a pretty well-settled rule that when one document refer> 
to another, the two may be read together so as to constitute « 
complete memorandum. The same rule applies if the documents 
can be connected together by reasonable inference, although 
there is no express reference from one document to the other. 
Hals. vol. 7, No. 761.

On that question of reference 1 will quote also the? fol «ving 
decisions in support of the respondents' contentions: Dobell v. 
Hutchinson, 3 A. & E. 355, in 1835; Ridgway v. Wharton, 6 H.I. 
Cas. 238, in 1856; Baumann v. James, 3 Ch. App. 508, in 1868 
Long v. Millar, 4 C.P.D. 450, in 1879; Cave v. Hastings, 1881 
7 Q.B.D. 125. In so far as I have been able to find, these decision- 
have never been overruled, and are acc-pted as the settled lav 
of the land. The appellant relied mostly on: Pierce v. Corf, 29 
L.T. 919, in 1874; Taylor v. Smith, [1893] 2 Q.B. 65, in 1892 
Potter v. Peters, 72 L.T. 624, in 1895.

In those three cases the documents contain no reference to 
one another, and could not be connected by reasonable inferenn 
from the circumstances of the case. They have never been 
considered, however, as over-ruling the decision rendered by the 
House of Lords in the case of Ridgway v. Wharton, supra.

The case of Potter v. Peters, supra, was decided by Kekewich. 
J., in 1895, the same Judge who, in 1887, rendered judgment in 
the case of Wylson v. Dunn, 34 Ch. D. 569, where a letter, not 
referring expressly to a former one, contained the declaration 
that he was willing to take half an acre of the land “as agreed 
upon,” was held, however, as containing a sufficient reference 
to form a valid contract within the Statute of Frauds.
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In Taylor v. Smith, [1893] 2 Q.R. 65, an invoice of the goods 
was sent by the plaintiffs to the defendant, and the carrier also 
sent an advice note to inform him of the arrival of the goods. 
That advice note specified the quantity of goods, but did not state 
their price nor refer to the invoice or any other document. The 
defendant, after inspection, wrote on the advice note: “ Rejected; 
not according to representation.” It was held that there was not 
a sufficient note of the bargain as required by the Statute of 
Frauds.

No reference was made by the Judges who decided Taylor v. 
Smith, [1893] 2 Q.B. 65, to Iiidgway v. Wharton, supra. One of 
the Judges has referred, however, to the case of Long v. Millar, 
1 C.P.D. 450, which I have quoted above, and said the case of 
Taylor v. Smith, [1893] 2 Q.R. 65, wanted the main element to be 
found in the Millar case, viz., the existence in a document signed 
by the defendant of words referring to a contract of purchase.

I have, then, come to the conclusion that the appellant, in 
the present case, fails, and that his api>eal should lie dismissed 
with costs. Appeal dismissed.
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Re NEWCOMBE v. EVANS. ont.
Ontario Supreme Court, Appellate Division, Meredith, C.J.C.V., Riddell, ^

Isennox and Masten, JJ. June 9, 1916.
Coürth (§ I! C—195)—Surrogate—Removal of cause—Jurisdictional

AMOUNT.
The amount fixed by statute (lt.S.O. 1914, ch. 62, sec. 33) ns the 

inferior limit for the removal of a testamentary cause from a Surrogate 
Court into the Supreme Court of Ontario, does not only include the 
value of property in Ontario, but of all property of the deceased, whom­
ever situate, which may be affected by the result of the action.

Appeal from the judgment of Latchford, J., disn .ssing an statement, 
application, under sec. 33 of the Surrogate Courts Act, R.S.O.
1914, ch. 62, for the removal into the Supreme Court of Ontario 
of a testamentary cause in the Surrogate Court of the County 
of Essex. Reversed.

A. W. Langmuir and A. //. Foster, for appellant.
//. S. White, for plaintiff, respondent.
Meredith, C.J.C.P.:—No good reason has been given for the cTc'p ' 

plaintiff's persistent opposition to the defendant’s efforts to have 
this case removed from the Surrogate Court of the County of Essex 
into the Supreme Court of the Province, under sec. 33 of the 
Surrogate Courts Act.
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The proceedings in the Surrogate Court were begun by the 
plaintiff for the purpose of obtaining probate of the paper writing 
in question as the last will of her husband, who died recently.

The paper writing purports to be the last will of the husband 
and to give to the plaintiff absolutely all the property of which 
he died possessed, and to make her sole executrix of the will.

The property of jwhich he died possessed is worth about 
130,000, comprising $450 in “vehicles and equipment;” $500 
“money in bank;” $45 “money in bank in Ontario;” and $tid 
“wearing apparel and personal effects in Ontario:” all the rest 
of the estate being lands in the State of Massachusetts: the only 
part of the estate in Ontario being the $105 worth expressly 
stated, in the application for probate, as above, to be in Ontario.

The defendant is a sister of the deceased, and opposes 
the propounded will on the grounds of mental incapacity of the 
deceased, and want of knowledge and approval of the contents 
of the will by him; and it is stated in the affidavit of the plaintiff 
to lead grant of probate, as well as by the defendant, that, when 
the will was made, the deceased’s property was in the hands of a 
“conservator,” because of the deceased’s incapacity, from some 
cause, to manage it.

So that a very real question as to the validity of the will is 
involved in this case, a question upon which the right to about 
$30,000 worth of property depends: and so obviously, under ordin­
ary' circumstances, a case for a superior, not an inferior, Court.

And, besides that, the case is one which, no matter what the 
result of this appeal might be, the defendant could bring into the 
Supreme Court, under its statute-conferred jurisdiction “to try 
the validity of last wills and testaments, whether the same 
respect real or personal estate, and whether probate of the will 
has been granted or not. ”

But it is contended, and the Judge of first instance has favoured 
that contention, that the case does not come within the provisions 
of sec. 33 of the Surrogate Courts Act, because that section per­
mits a removal of the cause only when the property of the 
deceased exceeds $2,000 in value; and that that means property 
in Ontario only.

The words of the statute are not, however, “property in 
Ontario,” but are merely “the property of the deceased ; ” and there
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is no good reason for such a qualification of them; though neces- 
sar / the property must he property that may he in some way 
afkv«ed hy the result of the litigation; if it may he so affected, 
then its value, wheresoever it may he, should he; counted.

Without evidence to the contrary, I should have held that all 
of the deceased’s proi>erty might directly, or indirectly, l>e affected 
hy an adjudication in this cause for or against the validity of the 
will—especially as to any rights of the parties to the; cause: and a 
reference to any of the; standarel law lx»oks published in the United 
States of America gives more than merely support to that view; 
they shew an effect greater than those familiar with the laws of 
Knglanel chiefly might have expecteel: see, for instance, Encyclo­
pedia of Pleading anel Practice, vol. 10, pp. lOGti, 1009.

And as to the law of the State of Massachusetts, it was said 
by Shaw, C.J., in delivering the judgment of the Supreme Judicial 
Court of the State, in the case of Crippen v. Dexter (1859), 13 
Gray 330, 331: “It has long since been determined, as the law of 
this commonwealth, that one probate of a will only shall lie allowed 
or admitted, as well in its ojwration upon devises of real estate, as 
on liequests of i>ersonal. In this last respect, it varies from the 
rule of the common law', which makes a marked distinction 
l>etween a will of real, and one of personal estate. The import­
ance of making proof of a will, once for all, and for all purposes, 
must be obvious. It determines the status, if it may he so called, 
the condition of a deceased arson’s estate. It must l>e settled as 
an estate testate or intestate. The estahlisluncnt of the one 
necessarily excludes the other.”

He then refers to the fact that with regard to devises of real 
estate the law of England is different from that of the State of 
Massachusetts; and, after referring to statutes of the State as to 
the effect of probate granted in another State, adds these words, 
among many other expressed in this important judgment (p. 
332): “This statute does not in terms apply to a will made and 
proved in another state or country; but with other acts of legis­
lation, it tends to confirm a general course of policy, to consider 
one effectual probate of a will, whether in our own or in a foreign 
state, according to the laws of such state, as conclusive and effec­
tual, to all purposes. ” And to the same effect is the earlier case, in 
the same Court, of Parker v. Parker (1853), 11 Cush. 519.

I do not read this decision, of course, for the purpose of proving
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what the law of Massachusetts is; that, it need hardly be said, 
is still treated as a question of fact: but, in the absence of evi­
dence—if there had been no affidavits—it might have been as­
sumed that the law of Massachusetts is like that of this Province 
as to the effect of proof of a will upon the title to lands: and it is 
always some satisfaction to find, even from books which may not 
be evidence, that that which would have been assumed really is so, 
whether strictly proved or not.

If this were not so, it would be extremely unlikely that the 
plaintiff would insist on going to a trial of the question of the val­
idity or invalidity of the will here, where there is only $45 in 
the bank, and old clothing valued at $00 to be administered; or 
indeed have sought probate here even under the “ Estates of Small 
Value” provisions of the Surrogate Courts Act—see sec. 73.

Instead of in any way restricting the application so as to affect 
only the property, said to be of insignificant value, in Ontario, 
the plaintiff has set out in all her proceedings all the property of 
which the deceased died possessed, and in these contentious 
proceedings is seeking to establish a will which gives it all to her 
Her pleadings are as broad as they can be.

And any question, of even a technical character, as to the 
effect of the litigation here upon the property in the State of 
Massachusetts, is set at rest, as far as this application goes, by 
affidavits of a Massachusetts attorney-at-law, one of which was 
filed upon the application in the High Court Division, and the 
other on this appeal : affidavits to which no answer has been made, 
proving the law of Massachusetts to be as I have already stated 
primd facie it should have been taken to be in so far as it accords 
with the law of this Province.

Without these affidavits, without proof to the contrary of 
that which they prove, I would have had no hesitation in making 
the order sought, and which now must go, removing the cause 
into the Supreme Court of this Province, under the provision of 
sec. 33 of the Surrogate Courts Act.

Under all the circumstances, the costs here and below may Ir 
costs in the cause.

The appeal is allowed accordingly.
Riddell, J.:—The deceased J. A. Newcombe, domiciled in 

Ontario, died having made what is claimed to Ik- his last will
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and testament . Upon probate being applied for in the Surrogate 
Court of the County of Essex, it was made to appear that he 
had within Ontario $105.25, but in Massachusetts $900 in per­
sonal property and about $24,000 in real property.

His sister, the appellant here, opposed the grant of probate: 
and there is no pretence that there is not a real dispute, “a fair 
vase of difficulty. ” Under these circumstances, the rule is, that 
‘the case should be removed if the amount of the estate brings the 

vase within the statute:" Re Pattison v. Elliott, 3 O.W.N. 1327; 
sec. 33 (3) of the statute, R.S.O. 1914, ch. 62, fixes the inferior 
limit thus, “ unless the property of the deceased exceeds $2,000 
in value.”

I agree that property which can in no wise be affected by the 
will is not to be considered in determining the amount of “the 
property of the deceased" under this sub-section.

The affidavit before Mr. Justice Latchford was imperfect in 
not setting out definitely the result in Massachusetts of a grant 
of probate in Ontario; and, accordingly, my learned brother dis­
missed the application.

Upon argument of the appeal, we allowed a further affidavit 
to be put in, which heals the defect.

An attorney-at-law of Massachusetts, of many years' experi- 
encc, swears that “ where probate of the will of a deceased person 
has been granted by the proper Court in the country in which the 
•leceased person was domiciled at the time of his death, and appli­
cation is subsequently made for probate thereof in the State of 
Massachusetts, it is not then open to any one desiring to oppose 
the granting of probate in the; said State of Massachusetts, to 
contest the will, as, under the lawr of the State of Massachusetts, 
if the person has not contested the grant of probate in the country 
of the domicile of the deceased person, or has contested the grant 
of probate in the said country unsuccessfully, then, in either event, 
he or she is precluded from contesting the grant in the State of 
Massachusetts upon any ground whatever."

Such being the fact, the property in Massachusetts will be 
affected by probate in Ontario, and should be considered in deter­
mining the value of the property of the deceased.

If I followed the strict rule as to costs, I should allow the 
appeal without costs, and direct the removal into the Supreme
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Court with costs in the cause as of a simple motion; but, under 
the circumstances of the case, costs here and below may be in 
the cause.

Lennox and Masten, JJ., concurred. Appeal allowed.

McLaughlin v. tompkins.
New Brunswick Supreme Court, McIaoiI, C.J., White and (trimmer, JJ.

June 28, 1910.

1. Mortgage (§ I B—7)—Quit-claim deed ah—Discharge—Tender.
A quit-claim deed given us security for a debt, together with a written 

memorandum providing for the surrender of the deed when the indebted 
ness is satisfied, must be read together, and o|>crute as a mortgagi 
which is discharged by subsequent tender of the amount of the indebted 
ness. The tender of such amount according to statement furnished 
by tin1 creditor is sufficient, notwithstanding it subsequently turns out 
that the statement was for less than the amount actually due.

2. Contracts (§11 I) 2—175)—Timber agreement—Quantity—Other
CONTRACTS.

An agreement to furnish a quantity of lumber during a logging season 
and “all logs cut to apply to the contract,” creates an obligation to 
deliver the s|>ecified quantity; but logs cut for another person cannot 
lie claimed.

Appeal from the judgment of McKeown, J. Affirmed.
The judgment appealed from was as follow's:—
This suit was commenced by a writ of replevin issued 

on February 4, 1915, under which certain logs cut by 
the defendant were seized by the high sheriff of Victoria 
county and delivered to plaintiff. The lumber was cut upon 
lot No. 50, range 1, in the Blue Bell Tract, in the parish of Gordon. 
Victoria county. On June 25, 1909, defendant applied to tin 
government for this lot, and by notice published in the “Royal 
Gazette,” April 20, 1911, it appears that his application was ap­
proved. From the evidence it is shewn that defendant had built 
a house upon said lot and made his home thereon, and had com­
plied w ith the regulations of the Crown Land Department in that 
regard. On August 7, 1914, the parties to this suit made an 
agreement in writing, whereby defendant was to cut from said 
lot, and deliver to plaintiff, 100,000 or more superficial ft. of 
lumber during the logging season of 1914-1915, on the terms fully 
set out in said agreement, which contains several clauses applic­
able to the different disputes which subsequently developed, and 
which clauses will be fully set out in considering the issue to which 
they are pertinent. In addition to the memorandum of agree­
ment above referred to, plaintiff put in evidence three other 
written contracts similar in effect, though varying in detail.
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covering like agreements made between him and defendant for 
the logging seasons of 1911-1912, 1912-1913 and 1913-1914. 
Plaintiff likewise put in evidence n certified copy of n quit claim 
deed of said lot No. 50, dated August 19, 1912, made and executed 
by defendant to him, McLaughlin, and duly acknowledged, the 
original of which deed was certified by the Deputy Minister of 
Lands and Mines to be on file in the Crown I*and office of the 
province. At the time said quit claim deed was executed plaintiff 
gave to defendant the following paper writing:—

I promise to recall the quit claim deed given this nineteenth day of 
August, 1912, in time for Karlin M. Tompkins to get his deed or grant from 
the government, providing satisfactory arrangements arc made at the time 
required to cover indebtedness—namely Karlin M. Tompkins to hand deed 
over to me as security. J. D. McLaughlin, J. F. Johnston.

The defendant proceeded to fulfil his part of the contract by 
employing certain workmen to get out the lumlter called for, the 
operation Ix-ing entrusted to a Mr. Elliott. On January 9, 1915, 
Elliott and his workmen were stopped by plaintiff, who afterwards, 
by writ of replevin, seized certain logs cut elsewhere upon the lot 
by Tompkins himself, and declared the contract to be at an end, 
forbade defendant’s workmen to cut any more trees, and sent to 
defendant and his foreman the following notices:—
To Earlin M. Tompkins, Esq.,

The conditions of your contract to cut lumber for J. D. McLaughlin 
on lot No. 50, range 1, Blue Bell Tract, having been broken by you in several 
particulars, and the operation having been taken over by Mr. McLaughlin, 
as provided by the terms of the contract, he has instructed me to notify you, 
and you a.-e hereby notified, that should you in any way interfere with any 
woodsmen he may engage to carry on the said ojieration, or with any work 
lieing carried on by any such woodsmen on said lot, or with any logs or lumber 
hereafter to be cut by any such woodsmen on said lot or already cut on 
said lot by you or your workmen, proceedings will be taken against you to 
the full extent of the law.
Bated at Perth, N.B., January 22, 1915. C. H. Elliott.

Mr. Charles Elliot!, Three Brooks, Jan. 9th, 1915.
I wish you to stop cutting at once on lot No. 50, range 1, as I don’t 

know you at all in this transaction.
Countersigned J. Boynton. J. D. McLaughlin.

No further attempt was made by defendant to continue the 
operation, neither did the plaintiff take1 any steps in that direc­
tion.

The contract covers 3 typewritten pages. It is a general 
form of logging contract used by plaintiff in his agreements with 
different operators and filled in to suit each individual bargain.
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w' **' It dove not seem necessary to set it out in extenso but, in dis-
3. C. cussing the issues raised, 1 will quote in full the different sections 

McLaooh- under which disputes have arisen. The notice first above quoted 
UK was given by virtue of the following section of the contract :— 

Tompkins. It is agreed by the party of the finit part (Tompkins) that if at any tilin' 
during the logging season the work does not apjiear to lie progressing salis 
faetorily as the party of the second |wrt (McLaughlin) would like it to |>ro 
gresa, and u|ion receiving 48 hours’ notice from the party of the second pan, 
will hand over the entire o|ieralions to him to complete or to do us he sees fil.

While the expression "the work does not appear to be pro­
gressing satisfactorily as the party of the second part would like 
it to progress” is very broad and gives the pally of the second 
part great scope for interference, yet the right given under the 
section is limited to reasons connected with the work's progress, 
and I think it is not o)xan to arbitrary exercise, and cannot Is- 
acted upon unless the work ran reasonably be considered as being 
done improperly or too slowly ; and I may as well say, tn limine. 
that as far as concerns the rapidity of the operation, the progres- 
of the work gave ample prospect and promise of its fulfilment 
liefore the end of the season. While criticism was passed u|sin 
defendant's alleged tardiness in making a start, yet, in justifying 
the course he took, plaintiff did not lean heavily upon that cir­
cumstance, nor upon any slowness in proceeding. Nevertheless, 
some attention was given to it, and I think it is right for me to 
say that, in my view, plaintiff's action in closing down on the 
operation was not justified by any slowness, either in starting the 
work or in carrying it on. While it is impossible in any case 
to say with alisolute certainty what would have happened if 
something else had not intervened, yet to me it is abundantly 
clear that defendant had not forfeited his right to proceed under 
the contract by any slowness on his part, or on the port of liis 
workmen. The work was commenced on or alsiut Decenilier 15, 
1914, and plaintiff intervened to stop t on or nlxiut the ninth 
day of the following month, and between those (kites over 40.IXKI 
ft. of lumlxT had liven cut and yarded under the contract. Elliott, 
defendant's foreman, says he would liavc got the other tit),(Kid 
in alsiut 3 weeks, as the preliminary work of roadmaking, etc., 
laid all I Si'll done, and, indeed, plaintiff himself admitted in 
cross-examination that it would liavc liven completed all right 

It was also put forward by Mr. Carter, K.C., plaint id's
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counsel, that Tompkins ha<i no right to sublet the «xmtract, but 
that he (defendant) was under obligation to do the work person­
ally, and the moment he passed it over to another it was open to 
plaintiff to exercise his right to treat the contract as at an end. 
Inasmuch as details of the arrangement between Tompkins and 
Elliott are not clearly set out in the evidence, I am not at all sure 
that what took place between them was indeed a subletting in 
the sense contended for by Mr. Carter; although, in answer to 
him, defendant made use of the word “sublet” as applied to the 
transaction; yet, even so, I am unable to acquiesce in the argu­
ment that subletting a contract of this nature operates as a breach 
of it. This agreement to get out logs is not a contract involving 
in any particu ar extent, if at all, the personality of the operator, 
nor is it one in which any individual skill or aptitude is a deter­
mining feature. No doubt there are contracts of such a nature 
that the party who binds himself to a performance cannot pass 
his duties over to another, and any such action on his part gives 
to the other party thereto a right to refuse such substituted 
performance. It is sufficient for the puritose of this cast; to say 
that, in my opinion, this contract is not of that kind. Its very 
nature presupposes that it will be dont; largely by others, for it 
is out of the question to imagine that defendant individually can 
cut all this lumber himself. There is nothing in the contract 
itself to hind defendant to a personal performance of his obli­
gations.

Rut I think I am right in saying that neither the substituted 
performance, nor any slowness in carrying out the work, was the 
actual reason of plaintiff's intervention. It appears that on 
December 19, 1914, and while the operation in question w-as 
progressing, defendant entered into another contract with Donald 
Fraser to procure for him from the same lot some 50,(XX) super­
ficial ft. of lumber, wholly outside the operation for plaintiff. 
Now plaintiff contends that under his quit claim deed, he owns the 
land, or at least he owns whatever rights defendant had in it, 
and consequently defendant had no right to sell any lumber from 
it ; and plaintiff further claims a right to all logs cut by defendant 
by virtue of a certain clause in the contract which reads as follows:

“All logs cut by himself or that he may have cut for him—to 
apply to this contract.” Plaintiff therefore claims the logs in 
two ways. First, he says, in effect, “As against the defendant 1
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am the absolute owner of tlu- lantl, anti tif i-vt-rything on it, ami 
deft-ntlant has no right to disposa of any Inmlit-r from it," ami 
secondly, he says, " Even if 1 don't so own the lantl, yet, unth-i 
the contract, I am entitled to everything you (defendant) cut."

Ilefore discussing these contentions in detail, another circuni- 
stanre must be noticed. After tlefenthint’s opcration was stopped, 
anil before the writ of replevin was issued, defenilant sought out 
plaintiff to find out what the trouble was, anil hail a conversa­
tion with him alsiut it. This took pace on January 12, 11)15 
the third day after defendant's workmen were stopped.

I took evidence with a view to arriving at the exact amotmi 
then due and owing from defendant to plaint ff, anti will give im 
conclusions as to the state of the account a little later on, but 
whether the *52tl.42 was in fact the proper amount, or not, I 
tlo not think for the purpose of a tender plaintiff can dispute its 
correctness. From the facts disclosed by the evidence it is 
apparent that the rejection of the sum tendered was not liasnl 
upon any suggested deficiency in amount. Mr. Mel-aughlin's 
statement is clear anti easily understood. He apparently thought 
that it would lie more profitable for him to have the logs and that 
he was not bound to take the money. When it is remembered 
that he held defendant’s property only as security for advances, 
and that, ajiart from defendant's indebtedness to him, he (plain­
tiff) had no rights whatever in it, 1 think it will be clear that 
plaintiff attached much more importance to his holding the tpiil 
claim deed than he was justified in doing. I think the ilet-il 
and accompanying document must be read together, and that in 
substance they amount to a mortgage; and I further think that 
when a mortgage is paid or the full amount thereof tendered, tIll- 

mortgagee’s rights of property thereunder an- extinguished; 
and, as to the sufficiency of the amount tendered by defenilant. 
it seems to me that when a creditor, under the circumstances 
hen- disclosed, apprises his debtor of the amount due from him, 
the tender of such amount is sufficient for all the purposes fur 
which a tender is made. In the ease of Nixon v. Currry (11KI8), 
4 N.B. Kq. 153, Barker, C.J., had occasion to take an account 
between the parties to that suit, and in discussing the matter 
he made reference to the duty of a grantee who had taken a con­
veyance, absolute on its face, but which was really given by way 
of security for certain moneys owed to him by the grantor. Hi»
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remarks, at p. 158, upon the duty of a creditor who holds a security 
such as is held by plaintiff in this case, seem to me so just ami 
equitable, if I may venturi1 without presumption to say so, that 
I have no hesitation in adopting them as a guidance to me in this 
inquiry. I think it was Mctaughlin’s duty to tell defendant how 
much he, defemlant, owed him, and having named the amount, 
1 think a tender of such sum if pro|x*rly made is effective.

As In-fore remarked, plaintiff bases his r ght to replevy on a 
twofold claim, the one arising from his alleged ownership of the 
land by virtue of the quit cairn deed, and the other from his 
right under the contract to take over the o|xration when things 
were not progressing satisfactorily to him.

With reference to the first ground, Carter claimiil that dé­
tendant was absolutely estop|X‘d from setting up any claim 
whatever to the pnqxTty, lx-eause he had given the quit claim 
deed to plaintiff, and that he could not lx* heard to deny his grant. 
It is clear that the deed was simply given as a security for defend­
ant's indebtedness, and I so find as a fact. The consideration is 
expressed to lx* $300 which was to cover future advances. No 
money passid at the time of its execution, but, on the contrary, 
plaintiff, the grantee, then gave defendant, the grantor, the paper 
«Tiling above set out. Assuming, for the sake of argument, tliat 
nothing at all was due from di fendant to plaintiff, could it be 
contended that plaintiff would liave any right to interfere with 
the property by virtue of the quit claim deed? It swing to me 
clear that he would not, and if tliat be so, I think when sufficient 
tender of defcntlant’s indebtedness is made, it must operate to 
extinguish plaintiff's property rights in this ease. Under the 
head of “mortgages," Am. & Eng. Encyc. of Law, 2nd ed., vol. 
20, p. 1062, it is stated thus: “It is well settled that an uncon­
ditional tender on the day when the debt secured by the 
mortgage is due, called the law' day, discharges the lien of the 
mortgage.” In my view there was no condition at all attached 
to the tender in this case. Defendant's statement to McLiughlin 
tliat he wanted a receipt for the money and to withdraw his quit 
claim was not put forward in any way as a condition of the pay­
ment or offer. It was simply the statement of a business man 
who vu.doubtedly was entitled to such receipt and to a reconvey­
ance of his property by a creditor upon the extinguishment of 
his claim.
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B‘ I think plaintiff is not entitled to recover upon the first ground
S. C. of his claim, because upon the tender being made his rights of 

McLauou- interference with the property pledged came to an end, and I 
L,N think further that such tender would have the effect, under tin 

Tompkins, circumstances, of putting an end to any rights plaintiff might 
otherwise have to interfere under any other clause of the contract 
But there are questions of fact involved, concerning which I 
think I should express an opinion, so that in case 1 err in m\ 
view with respect to the tender, the matter may be adjusted on 
the facts as found.

As before remarked I do not think that McLaughlin's stopping 
the work was attributable to any dissatisfaction as to its progress.

Referring now to plaintiff’s right to all the logs cut on tin- 
land, based upon his contracturai rights under the clause;, “all 
logs cut by himself (defendant), or that he may have cut for him, 
to apply to this contract,” while I am not free from doubt, I 
think it proper to interpret this clause as having regard to the 
fulfilment of defendant’s contract to cut and deliver 100,000 
or more superficial feet. It was open to defendant to give plain­
tiff more if he, defendant, wanted to, but he was not compelhd 
to do so. There is nothing in the contract especially prohibiting 
defendant from cutting for others, unless these words import 
such prohibition, and, in my opinion, the clause can be given fair 
and reasonable construction as ensuring to plaintiff the 100,000 
feet, by whomsoever cut, but it is an inapt expression to take 
away defendant’s right to do business with anybody else, after 
fulfilling all claim plaintiff had upon him. The clause was inter­
lined in the contract by Mcl^aughlin or his agent, and there is no 
context by which its import can be settled. It is certainly o]x*n 
to the meaning defendant puts upon it. Defendant claims he 
never understood the clause to limit his right to cut for other 
people after he had fulfilled his contract with plaintiff, and In- 
says as he cut the logs for Fraser he gave instructions to his men 
not to mark them as they would have to be applied to the Mc­
Laughlin contract in case Elliott failed to get the-100,000 ft. for 
plaintiff. It seems to me that defendant acted openly and fairly 
in his dealings. His supply bill and cash procured from plaintiff 
against the operation was less in amount than $130, and the value 
of the 40,000 ft. of logs in the woods would be, I think, double 
that amount.

I
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The whole contract, including the clause in question, was "• 
drawn by plaintiff, and defendant is entitled to his construction 8. C. 
of any ambiguous clause, provided it will fairly bear the meaning McLaugii- 
he ascribes to it. I am not wholly free from doubt, but I incline UN 
to the belief that defendant’s construction is not an unrcusoimble Tompkins. 
one. I am convinced that dcfcmlant honestly so interpreted it 
and for the purposes of this case 1 adopt it.

In addition to his claim for possession and ownership of these 
logs cut by defendant under the Fraser contract, plaintiff also 
asks for damages upon other grounds. If I am right in the view 
I hold with reference to the tender and the consequences which, 
to my mind, result from its non-acceptance, and also ns to the 
plaintiff’s rights under the contract, there can lx- no <lamagcs 
assessed to the plaintiff on these additional claims, because all 
the alleged grievances and loss Mowed from the replevy and the 
stoppage of the work. Nevertheless, 1 am of the opinion that it 
would be better to make an assessment, or a finding, upon each 
claim on the basis that plaintiff is correct in his views; so that the 
matter may be callable for adjustment from tlmt standixunt.*

In my view defendant is entitled to damages which 1 assess 
at $718, from this must lx1 deducted $534.22, which I find to be 
defendant’s indebtedness to the plaintiff, and I direct a verdict 
and judgment against the plaintiff for the difference between these 
amounts, viz., for the sum of $183.78.

1 further think, and find, that the defendant is entitled to 
succeed in his claim for a reconveyance of the land held by the 
plaintiff as security for defendant's indebtedness to him, and I 
therefore order and direct that upon a proper conveyance thereof 
being submitted to the plaintiff, he do release and reconvey to 
the defendant all his (plaintiff’s) interest in and to lot No. 50, 
range 1, Blue Bell Tract, now held by the plaintiff as security 
for defendant’s past indebtedness to him. The defendant is 
entitled to his costs of suit.

From this judgment the plaintiff appealed, asking that the 
verdict for the defendant lie set aside and a verdict be entered

•Note:—Hie Honor proceeded to find and assess the amount due the 
plaintiff on each of hie claime on the baeie that he ia correct in his views, hut 
as the judgment both as to the tender and aa to the plaintiff's rights under 
the contract ia affirmed on appeal this part of the judgment ia not material 
to this report and is omitted.—Reporter.
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w* for the* plaintiff or failing that, that a new trial be ordered, on the 
C. grounds: That His Honour was in error in holding:—That there 

McLavuh- WUti no breach of contract by the d fendant ; that the property 
l*N in the logs was in the defendant; fiat the defendant’s right to 

Tompkins cut logs on lot 50 was not limited to t'ie right to cut for the plain­
tiff; that the defendant is entitled to a reconveyance.

T. J. Carter, K.(\, for plaintiff, appellant.
\V. P. Joncs, K.C., contra.
The judgment of the Court was delivered by 
Grimmer, J.:—The trial Judge found that at the time the 

work was stopped there was every reasonable prospect of the 
contract being completed by Elliott and that the closing down 
of the operation was not justified by any slowness either in starting 
the work or in carrying it on, and that the plaintiff had not for­
feited his right to proceed under the contract by any delay on 
his part. With this finding I agree, it being based upon the 
quantity of lumber—some 42,000 ft. being cut and marked 
between December 15 and January 0—and upon the statement 
of the defendant's foreman that he would have got the other 
00,000 ft. in about 3 weeks. Before stopping the work it does 
not appear that any request was made by the plaintiff to the 
defendant under the terms of the contract to deliver this o|K*ratioii 
over to him within 48 hours, the only notice given or served 
I wing that to Elliott to stop the work. The work having been 
stopped, the defendant sought out the plaintiff for the reason, 
and was informed the fact was he was cutting logs for third parties, 
and that he, the plaintiff, was going with his teams to take the 
lumber at $2.50 per thousand to cover the defendant’s indebted­
ness to him. The defendant thereupon projxjsed to pay the 
amount he owed the plaintiff, who agreed to accept the same. 
A statement was prepared for the defendant by the plaintiff’.- 
Ixx>kkeeix*r, showing the amount alleged to lx* due, and a cheque 
for that amount was tendered to the plaintiff’s Ixxjkkecper and 
refusesl by him. Subsequently the defendant procured the cash 
and made a tender thereof to the plaintiff |x;rsonally, and also 
to the bookkoejxT. Acceptance was refused, the plaintiff saying 
that he would accept lumber at $2.50 jx*r thousand to cover the 
amount of defendant’s indebtedness. Having refused to accept 
the payment of his debt, the plaintiff next issued a writ of re­
plevin under which he seized and took possession of the 34,000 ft.
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of lumber the defendant had cut for Donald Fraser, having already 
got delivery of the 42,000 ft. cut by Klliott. The Judge also 
found on the facts that the quit claim deed and writing accom­
panying it must be taken together, and as such they constituted 
in substance a mortgage upon the land, and that when the amount 
of the indebtedness for which the deed was security was tendered 
the plaintiff and refused, his rights as mortgagee became and were 
extinguished, and that while the sum tendered did not entirely 
agree with the sum afterwards found due the plaintiff from the 
defendant, yet the plaintiff, having prepared the statement of 
the amount due him from the defendant, and delivered it to him. 
the tender of the amount claimed was sufficient for all the purposes 
for which a tender is made. Sec Nixon v. Currey (1008), 4 N.B. 
I’q. 153. The Judge also found the plaintiff was not entitled to 
recover by virtue of any claim against the logs arising from the 
alleged ownership of the land under the quit claim deed, nor 
from his rights under the contract to take over the operation by 
reason of its progress not being satisfactory. He has, in his 
judgment, very fully taken up and considered all the points raised 
upon the trial, even to the taking of an account between the 
parties; and having had the opjiortunity of reading the judgment, 
and having considered the evidence given on the trial, and heard 
the argument of counsel, I fully agree therewith and approve- 
thereof, and concur in all the findings contained therein whereby 
he settles and adjusts the accounts outstanding between tin- 
parties, including the indebtedness of the defendant to the plain­
tiff, and finds a verdict ami orders judgment for the defendant 
for the sum of $183.78, and directs upon a proper conveyance 
being submitted to the plaintiff to release and reconvey to the 
defendant his interest in the said lot No. 50, range 1, Blue Bell 
Tract, held by him as security for the defendant's indebtedness, 
and th<- same must he confirmed, and the- appeal dismissed with 
costs.

During the argument of the apjieal it appeared to me as if the 
liarties to this suit had united their efforts in an attempt to 
violate the law and the regulations governing the Blue Bell 
Tract by cutting and removing the growing timber before the 
grant had been obtained, and that it might lie neeessary for the 
Court to intervene and see that the rights of the Crown were 
duly protected, but an examination of the record shews that the
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"* transfer of the land was placed on file in the Crown I^and Office. 
**• C. thereby giving notice to the head thereof tluit some unusual 

McIauoh- transaction was taking place in respect to the lot which might at 
L*N least require investigation, and having had the notice and being 

Tompkins, apparently satisfied, 1 do not now feel the Court should intervene 
<trimmer, j. to protect the rights of the Crown when it could very rcadilx 

have been done by the department in charge, it having full control 
of the tract. Appeal dixmixxcri.

ALTA- Re HULBERT & MAYER.

S. C. Albtrla Supreme Court, Watnh, J. Xovembtr S, iOlG,
Landuikd and tenant (I III B II—110)—Dieimws—Moratorium—\ - u

ÜNTEEE AND ReHEKVHTS liKMKK ACT—CORPORATION.
Tile Volunteers uniI Rtwrvirtls Relief Act (Alta.) opplien to a dialr- 

umler a lease crested before the panning of the Act all hough powesnim 
was taken afterwanln; hut the pmtection alTorilecl by the statute dm- 
not extend to a dint renn against the gmnln of a corporation of which tli 
volunteer in the principal shareholder.

Application under the Volunteers anti Reservists Relief Art 
for leave to proceed with a distress.

A. U. Gibson, for landlord; G. Winkler, for tenant.
Walsh, J.:—This is about as flagrantly dishonest an attempt 

to crawl in under the provisions of the much abused Volunteer.- 
and Reservists Relief Act as can well be imagined.

The applicant Hulbert made a ground lease of certain premini - 
to the tenant Mayer on July 15, 1915, under which $375 becalm 
due for rent on July 1, 1916. He also agreed to pay the taxes 
on the property, his share of which for the year 1915 is $1,100.53. 
He has paid neither rent nor taxes. In October, 1915, he was 
instrumental in the incorporation of the Jasper Clothing Co., Ltd., 
anil he is the largest shareholder in that company of which he 
appears to be the manager. Immediately after its incorporation 
he transferred to it all of the stock-in-trade of the business carried 
on by him in the store on the demised premises and that company 
has ever since been and now is carrying on its business in that 
store. In October, 1916, the landlord took in distress a quantity 
of goods in this store. Upon his application under the Act res­
pecting ext.a-judicial and other seizures for leave to sell the goods 
so taken in distress he was met with the objection that the 
tenant is now a volunteer in the military forces of His Majesty. 
This appears to be the fact. He is now a full-fledged soldier sud 
is known as No. 01676, A Company, No. 1 platoon of the 191st
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Bait, and he drills regularly lwic<‘ a week. So*it is undoubtt-d 
tliat he is as immune for the present from his liabilities contracted 
In-fore April 19 last as if he was in the trenches in France, even 
though as the fact is his battalion is a militia corps and not an 
overseas unit.

The Master at Kdmonton to whom the application was made 
refused it and the landlord renews it In-fore me as I think he had 
a right to do. The point principally argued In-fore me was whether 
or not this obligation of the tenant was created or arose before 
the iwssing of the Volunteers and Reservists Relief Act, for it is 
only to a debt, liability, or obligation incurred In-fore that date 
tliat the Act applies. The Master held tluit this liability was 
created before the passing of the Act and 1 think that he was right. 
The liability was created by the lease which was made before the 
fussing of the Act and so the liability was incurred before then, 
too. It does not matter, it seems to me, tliat payment of the 
liability so incurred was not to In- made until a date subsequent 
to the passing of the Act. It is the <late of the incurring of the 
liability and not of its maturity that governs. I cannot yield 
to Mr. Gibson's argument tliat the tenant's liability arose only 
because of his ]X)sscssion of the premises which was carried up 
to a date beyond that upon which the statute was enacted. His 
liability does not depend u]>on his possession at all. He would 
be just as liable for the rent if he luwl never taken possession unless, 
of course, his failure to do so was due to the wrongful conduct of 
the landlord. If that is all there is in the case the landlord's 
application must fail. But I do not think that it is.

Upon the tenant’s own showing the goods distrained upon 
are not his at all, but are those of the Jasjx-r Clothing Co. The 
landlord claims the right to distrain ufxm them Ix-causc tin- 
company’s title to them is "derived by purdiase from the tenant, 
and it is not entitled to the benefit of the restriction imposed by 
law upon the landlord's right to distrain for rent on the goods 
of any person except the tenant. Sec. 4, ch. 34, Con. Ord. To 
refuse the landlord's application therefore will not give the tenant 
any relief at all. He can go forth regularly to his bi-weekly drill 
unoppressed by the fear that wvlle he is away his goods may lx- 
sold to pay his honest debts. It, s his company that will in that 
event be relieved for then its goods will not lx- sold. But it is 
neither a volunteer nor a reservist nor the wife nor a dependent
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member of his family, nor can it become any one of these and so 
it cannot claim the benefit of this legislation which is intended 
only for the relief of these classes. Whilst he and his wife and 
any dependent mendier of his family are within the Act, his 
clothing company is not, and so I cannot extend to it the benevol­
ent provisions of this statute. I do not think a distress upon his 
company’s goods can l>e considered the taking of a proceeding 
against him and so this application cannot Ik- defeated under the 
Act.

No notice of this application has Ix-vn given to the company 
as such. Sec. 4, ch. 4, statutes 1907, provides that the order may 
be made ex parte or on notice. The principal shareholder of the 
company in the pe rson of the tenant was liefore me by his solicitor 
on the hearing of it, and if there was any reason on the merits 
why the order should not go, I doubtless would have heard of it. 
No argument on that score was addressed to me and 1 see therefore 
no good reason why the company should have further notice of it. 
The order may go as asked.

In making the order, however, I wish to bo clearly understood 
as in no sense ]wssing upon the regularity of the distress pro­
ceedings to this date. Something was said in argument before 
me as to the correctness of some of the steps taken by the landlord. 
I have not the material before me not have I the time or inclina­
tion to discuss these questions now. The landlord will, therefore, 
proceed at his own peril with the sale which I now permit him to 
hold, for nothing in my order slia.ll be deemed a confirmation of 
any of his proce<-dings or a recognition of their correctness.

Application granted.

QUE. VERONNEAU v. THE KING.

K. B. Quebec, King’s Hatch, Sir Horace Ar shambeault, C.J., and Latrrgtie, Cross.
Carroll and Pelletier, JJ. March 6, 1916.

1. Grand jury (| IV—27)—Bias—Disqualification or grand juror
Non-participation in proceedings.

It is not a ground for quashing an indictment that the complainant in 
the proceedings before the magistrate upon which the indictment was 
based was summoned and sworn as a grand juror and was present in 
the jury box when the indictment was presented, if in fact he took no 
part in the deliberations on the bill.

(/?. v. Hayes (No. 2), 9 Can. Cr. Cas. 101, 11 B.C.R. 4, referred to.)
2. Indictment (§ IV—75)—Quashino—Complainant summoned on grand

On a motion to uuash an indictment on the ground that the com­
plainant was a member of the grand jury, the Court may take evidence 
to prove that the grand jury which found the bill of indictment did not
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include the complainant and that the latter took no part in the delibera­
tion thereon, and thus negative any presumption of bias.

3. Indictment (§11 1'*—57)—Amendment »y court—Changing date or
ALLEGED DEFENCE.

Where the particular offence laid in the indictment is not of the class 
as to which a change of date would be tantamount to charging a different 
offence, the Court may order an amendment of the date of the offence 
to conform to the evidence even after the close of the evidence

11{. v. Lacelle, 10 Can. Cr. Cas. 229, Il O.L.R. 74, distinguished.)
1. Grand jury (§ IV—28)—Bias—Improper communication to jurors.

Proof that an impru|>er communication reflecting on the accused 
had been made to the grand jurors who returned the bill of indictment 
would not be a ground for quashing the indictment.

Motion to quash an indictment of the Grand Jury for the 
district of St. Francis in a ease of perjury, and on questions 
reserved by the Judge who presided at the trial, for the opinion 
and decision of the Court of Appeal. On the stated ease, the 
Court of King’s Bench, at Montreal, dismissed the motion and 
affirmed the verdict by the following judgment:—

“It is, by the Court now here considered, in answer to the 
first question, that the fact of Denis S. Baehand having been 
sworn as a grand juror did not render invalid or illegal the in­
dictment found, seeing that it apjx'ars from the stated case that 
the said Baehand did not take part in the consideration of the 
bill of indictment, and that the motion to quash the indictment 
was rightly rejected; and, in answer to the second question, that 
there is no error in the judgment which permitted the amend­
ment, therein mentioned, to be made;

“ And it is accordingly adjudged that the verdict and convic­
tion be affirmed and the appeal dismissed; and it is ordered that 
an entry hereof be made in the record in this Court, in the Crown 
side thereof, in the district of St. Francis.

“The Honourable Justices Carroll and Pelletier dissenting as 
respects the answer to the first question.”

C. C. Cabana, for appellant.
Jacob Nicol, K.C., for the Crown.
The opinion of the majority of the Court was delivered by 
Cross, J.:—The appellant (Moïse Véronneau) was found 

guilty in the Crown side of this Court in the district of St. Francis, 
in October, 1915, by verdict of a jury, on a charge of having com­
mitted perjury.

He appeals against the verdict, firstly, on the ground that 
the indictment should have been quashed because of bias on the 
part of one of the grand jurors who found the indictment; and,
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secondly, on the ground that the trial Judge allowed an amend­
ment to be made to the indictment of such a nature as was not 
permissible in law and allowed it to be made at too late a stage 
of the trial.

The learned Judge who presided at the trial has stated a case 
for our opinion on these points, and it appears from the state­
ment that the cliarge against the appellant was laid by one Denis 
S. Baehand, and that it was set forth in it that the alleged perjury 
had been committed at a preliminary inquiry held by the District 
Magistrate into a charge made by the appellant against Baehand 
of having attempted to murder him (Wronncau).

It also appears that Baehand was one of the grand jurors to 
whom the bills of indictment were submitted at the October term.

A true bill for perjury having been returned, and Baehand 
being one of the jurors present at the return, the appellant, before 
pleading, moved to quash the indictment on the ground that 
Baehand was one of the grand jurors who had found the indict­
ment, and had said to Brault, another juror (who had repeated 
them at the sitting of the jurors), the words: “C’est de valeur 
ce procès-là, mais au point où on est rendu là, il va falloir que moi 
ou Véronneau parte de Coaticook.”

It further appears from the stated case that Baehand did not 
take part in the deliberations of the grand jury on the ease against 
the appellant; that the words above quoted were uttered to 
Brault and by him repeated to the other jurors, but that it was 
not shewn that these words influenced the jurors or affected their 
decision. The motion to quash was dismissed.

It further appears that, upon the trial being proceeded with, 
there was a variance between the charge as laid and the evidence, 
in that the perjury was charged to have been committed on 
October 30, 1914, whereas the apiiellants’ deposition, taken before 
the magistrate and tendered in evidence at the jury trial, pur­
ported to have been taken on October 13, 1914. The appellant 
objected to production of the deposition as not being relevant to 
the charge, but the objection was overruled and the deposition 
was read.

After all the evidence had been taken, counsel for the appel­
lant submitted that the evidence related to testimony given on 
October 13, and that there was no evidence to support a charge 
of perjury committed on October 30.
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Thereupon the proseeutor moved to amend by subetituting the 

word "thirteenth” for the wonl “thirtieth” wherever the latter 
appeared in the indietment.

The amendment was allowed, and, upon being asked if he 
desired a postponement, eounsel for the appellant declined to say 
anything. Counsel for the appellant and for the prosecutor then 
addressed the jury, and, after a summing-up by the Judge, a 
verdict of guilty was found.

The questions to lie decided are as follows:—
1. Did the fact of Denis S. Bachand I icing a grand juror affect 

the legal constitution of the grand jury, and could the grand jury 
lawfully find the indictment, Bachand not liaving taken part in 
the consideration of this bill? Was the judgment dismissing the 
motion to quash right?

2. Was there error in the judgment permitting the amend­
ment?

1. The motion to quash:—
Though it is definitely stated in the question that Bachand 

took no part in the consideration of the bill against the appellant, 
counsel for the appellant take the ground.that, inasmuch as 
Bachand was sworn as a grand juror and was in the box with 
the others when this indictment was returned, he must be taken 
to have joined in finding the indictment, and that the Court could 
not receive evidence, as it did, to prove that he did not take 
part.

I take it that an indictment found by grand jurors, one or 
more of whom was disqualified, is bad and may be set aside on 
motion to quash. Authorities Ixith in common law and statute 
may be fourni collected in the notes appended to the report of 
It. v. Haye», 9 Can. Cr. Cas. 121 et seq. ; Bowcn-ltowland's Criminal 
Proceedings on Indietment anil Information (2nd cd.), pp. 106 
lit 167.

1 also consider that, if there was error in receiving evidence 
on the point whether or not Bachand took part (otherwise than 
ax a witness) in the proceedings on the bill against the appellants, 
tin statist case sufficiently raises the question to call (or an ex­
pression of our opinion upon it.

It is true that it was held in It. v. Hayes, 9 Can. Cr. Cas. 
101, 11 B.C.It. 4, that the objection to an individual grand juror
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to the effect that he was disqualifiai because of interest in the 
subject matter of the prosecution, is not an objection to the “con­
stitution” of the grand jury which must he raised by motion 
to quash. The reasoning of the majority of the learned Judges 
who decided that ease goes so far as to indicate the conclusion 
that the relation in which the juror objected to stands towards 
the accused party is irrelevant, and that, no matter what may 
lx* the bias or adverse interest of the former against the latter 
the accused party has no remedy at all and not merely no remedy 
by motion to quash under sec. 899. It is true that much has 
been said in support of that opinion. In early times grand jurors 
were fiersons supposed to have first-hand knowledge alxmt those 
who should lx* indicted. Fmphasis is laid upon the inconvc lienee 
of permitting inquiry into objections to individual grand jurors 
Thompson and Mcrriam, Juries, Nos. 514, 517, and 520.

In accordance with that view, counsel for the Crown in this 
case have argued that the indictment would have been validly 
found, even if Bachand had participate! as a juror in finding it.

I would venture to say, with all deference, not only that the 
accused paity has a remedy by motion to quash in such a case, 
but also that bias on the part of a grand juror is a matter affecting 
the “constitution” of the grand jury which, under sec. 89V 
(formerly sir. 656), opens the proceeding by motion to quash.

No doubt the grain! jury sworn at the October term in tin 
district of St. Francis was a fully and properly constituted grain I 
jury and tlint Bachand was competent to lx» a grand juror. But. 
at the same time, I would say that that grand jury, sitting with 
Bachand as one of its memlx-rs, was not properly constituted to 
inquire into the bill against the appellant, because of disqualifica­
tion of Bachand on account of the existence of the feud between 
him and the appellant.

According to the view taken in K. v. Hayes, 9 Can. Cr. Cas 
101, 11 B.C.R. 4, any defect which there could be in the con­
stitution of the grand jury would bo one which would necessarily 
render all its proceedings void. I consider tliat Parliament, in 
enacting sec. 899, attached a wider meaning to the word “con­
stitution,” seeing that it gave the remedy only where the accused 
could shew prejudice. It did not intend to put life into the pro­
ceedings of an incompetent body, by requiring that prejudice



31 D.L.R.I Dominion Law Kkvorth.

must Ik* shewn before such legally non-existent proceedings could 
be quashed.

It is the almost every day language of experienced Judges, 
in cases where magistrates have had a bias or disqualifying 
interest, but have been members of a bench, to say that the Court 
was improperly “constituted.” Illustrations may be found in 
li. v. Hertford shire JJ (1845), G Q.B. 753, and in the other case's 
citeel in the notes in Archbole 1, Quarte r Se ssions (6th eel.), p. 52.

It is, besides, a most common e xpression to speiak of a Court 
as In'ing “constituted” in a particular way when what is intend<*d 
to be referred to is the personnel of the part ieular Judges or 
magistrates who luip|K*n to be sitting. Bachand's bias woulel con­
sequently have vitiated a lineling to which he hael lM*e‘ii a |>arty 
as juror. See decisions cited in Am. Eng. Enc. of Law, Jury 
and Jury Trial (2nd ed.), pp. 1255, 1208; and I woulel say that 
it affected the* constitution of the jury within the meaning of 
sec. 899. But 1 woulel go farther and say that, eve*n if the objec­
tion to Bachand did not touch the constitution of jury, it never­
theless was one which e*oulei Ik* made by motion to quash. That 
could be done even when pleas in abatement or in temporary 
bar we*re in use: Short and Mellor, Crown Practice (2nd ed.,), 
p. 140; Archbold (23rd ed.), p. 122; Thompson and Merriam, 
Jurie*s (1882), No. 543.

We are thus brought to e'e»nsiele*r whether proof was legally 
received of the fact, that Bachand did not participate* in finding 
this indictment, for I take it that, if such proof was inadmissible, 
Bachand must Ik* take'll to have* been one? of the jurors who diel 
find the bill.

It is familiar law that affidavits of jurors as to the reasons 
or matters which actuated or influenced them are not admissible. 
It is said, respecting jurors, in Taylor, Evidence, No. 943, that, 
with an exception there referreel to, “they are not permitted to 
disclose what number of jurors were present when a case was 
brought before them, or the number or names of the jurors who 
agreed or refused to find the bill of indictment.”

It is also laid down that (Archbold, p. 103, citing R. v. Marsh, 
G A. & E. 236) “evidence by grand jurors as to what passed in 
the grand jury room will not be received.”

It is apparent that these profitions do not cover the ques-
22- 31
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tion whether or not proof can be made that a person, sworn as 
a grand juror and present at the return of a bill into Court, did 
not in fact take part in finding the particular indictment. One 
can understand that a juror should not make an aflidavit that 
he or another juror agreed to or dissented from a particular 
finding. On the other hand, it is to lie observed that grand 
jurors are not bound by rules of evidence. They form a secret 
tribunal. In the Judge's charge to them, they are often, if not 
generally, told that they need not be unanimous, though at least 
seven of them must concur in order that an indictment may be 
found. Minutes of their proceedings an* unnecessary, and, in 
practice, in this province, are not taken. There is nothing to 
shew whether the finding is unanimous or merely that of a 
majority. That t>eing so, I take it that the ap|x*llant cannot 
take the ground that the return of the findings constitutes a record 
which w'ould be controverted by proof tending to shew that 
Bachand did not participate in the proceedings in a particular 
case. While the proceedings are going on, individual jurors may 
absent themselves and may even not be present when the return 
is made.

“ When one or more bills have been so indorsed, the foreman, 
accompanied by some of the grand jurors, returns into Court with 
the bills that have been found or ignored mid delivers them to the 
Clerk of the Court:” Laws of England, Criminal Law and Pro­
cedure, No. 671.

I consider that proof could be made upon the question whether 
Bachand acted as a grand juror ujxm the bill against the appel­
lant : R. v. Inhabitants of Upton St. Leonards, 10 Q. B. 827 : Ex 
parte Morris, 72 J.P. 5; R. v. Hancox, 20 T.L.K. 331; R. v. 
Crippen, 27 T.L.R. 09. That being so, we are to take the finding 
of the learned Judge upon the proof as having established that 
Bachand did not participate and that the appellant's contention, 
so far, fails.

But it is said for the appellant that Bachand’s animosity was 
disclosed in his statement to the juror Brault and was communi­
cated to the body of grand jurors.

I consider that that does not establish a ground to have the 
indictment quashed, (irand jurors do not try any one. They 
hear only one side. They are a jury of presentment; not a trial 
jury. I consider it to be still accurate to say that they an* not
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bound by rules of law respecting evidence and tliat they can 
make a finding upon their own knowledge and may take into 
account any outside knowledge they may have: It. v. Bullard, 12 
Cox 353; R. v. G err am, 13 Cox 158.

1, therefore, consider that the first question should be answered 
adversely to the apjx'llant, hut I would put my answer on the 
point of an improper communication having been made to the 
grand jury, upon a different footing, namely, that, having regard 
to the functions of the grand jury, pr<x>f that such a statement 
had been made or communicated to the jurors would not be 
a ground for quashing an indictment: Thompson and Merriam, 
Juries, Nos. 571 and 574. The learned trial Judge has found that 
the communication did not affect the decision of the grand jury, 
hut that is a thing about which there cannot be certainty, and 
I would not base a decision ujxm it.

2. Effect of allowance of the amendment.
The appellant’s argument is, in substance, that, as the case 

htcxxl at the close of the hearing of witnesses, the charge as laid 
was not proved, the evidence actually given having related to 
an incident other than that mentions! in the indictment. The 
argument has been amplified by referring to the fact that the 
appellant was never charged with having committed jx'rjiiry on 
the thirteenth of October and that such an offence was not men­
tioned in the commitment or any charge of it passed upon by the 
grand jury.

The wording of the indictment is set out at length in the stated 
case. It gives a carefully drawn assignment of the alleged per­
jury. The particular assertions are set out and the truth of each 
of them is negatived. No room for doubt is left as to the identity 
of the incident or “transaction,” as it is customary to call it.

The objection consists in that the perjury is charged to have 
been committed on the “thirtieth” day of October, whereas the 
prexjf established that the oath was taken and the statements 
made on the thirteenth of October. It is to be observed that 
that proof was made by production and putting in evidence of 
a written document, namely, the deposition of the appellant 
taken lx‘forc the magistrate.

There is a general rule to the effect that the prosecutor must 
prove the charge as laid. Because that is a rule, it often becomes 
ne cessary to amend where there is a variance between the charge
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as laid and what is established in evidence. Hence the rule of 
sec. 889 (formerly 723).

The series of enactments which are now represented by set- 
889 are enumerated by one of the learned Judges who decided 
R. v. Lacelle, 10 Can. Cr. Cas. 229, at p. 233, 11 O.L.R. 74, where 
it is added : “The provision is substantially the same through­
out; the chief difference being that before the Code the enact­
ments specified that the variance referred to was stated to be 
as to names, dates, places, or other matters or circumstances 
mentioned in the indictment;” and, later on, the learned Judge, 
after having pointed out that the date is a thing which may be 
amended in ease of variance, added:—

“The date can, however, be only amended when the act or 
transaction which forms the foundation for the charge is the same, 
and a mistake was made in the information, evidence or indict­
ment as to the true date of the occurrence.”

The learned Judge appropriately quoted the test propounded 
by Mr. Greaves in his notes (p. 6) thus:—

“The proper mode to consider the questions is this: the grant! 
jury have had evidence of one transaction upon which they found 
the bill: the case before the petit jury ought to be confined to 
the same transaction, but, if it is, it may turn out that, either 
through insufficient investigation or otherwise, the grand jury 
have been in error as to some particular or other, and upon the 
trial the error is discovered. Now, this is just the case to which 
the clause applies.”

It may be appropriate to point out that, apart from the effect 
of Code enactments, the general rule was that the date assigned 
as that of commission of the offence need not be the one actually 
proved. Thus, in Arch bold, Criminal Pleading & Ev. (23rd ed.). 
p. 297 :—

“The day and year on which the facts are stated in the in­
dictment or other pleading to have occurred arc not in general 
material ; and the facts may be proved to have occurred upon 
other day previous to the preferring of the indictment.”

In Koscoe, Criminal Ev. (13th ed.), p. 73:—
“But the statement of them (i.e., time, place, value, etc.) in 

no way restricts the proof which may be given under the indict­
ment.”
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See, to the same effect, Taylor on Evidence, No. 283 (4), 
note 5.

So far, there would l>c no necessity to amend at all. But at 
common law there were certain exceptions, and, as pointed out 
in Archliold (pp. 297-298):—

“If any material time stated in the pleading is to be proved 
by matter of record, it should be correctly stated. Any variance 
between the time so stated, and that appearing from the deed 
or record when produced, will la* fatal unless amended."

The effect of that exception to the rule, if it could be con­
sidered applicable under operation of our Code, would merely be 
to establish that it was necessary that the amendment should be 
made.

The appellant has not succeeded in establishing his conten­
tion that in this case time was “of the essence" of the offence. 
That contention was sought to be advanced in R. v. Ingham, 
5 Best and Smith 255, where, in a case of manslaughter, it was 
argued that time was of the essence because it had to be proved 
that the death must have ensued within the year and day; but 
the contention had to lie abandoned.

It might happen, as it did in the opinion of the learned Judges 
who decided U. v. Lacelle, supra, that by reason of a legal charac­
teristic of the particular offence (c.g., seduction) an amendment 
to change the date would be tantamount to charging a different 
offence. But that is not the case here.

Finally, it is to be observed that our law (Cr. ('ode, sec. 889, 
clause 2) is to the effect that if there is in the indictment “an 
omission to state or a defective statement of anything requisite to 
constitute the offence . . . but that the matter is proved by 
the evidence, the Court Itefore which the trial takes place, if of 
opinion that the accused has not been misled or prejudiced in 
his defence by such error or omission, shall amend the indictment 
or count as may be necessary."

Upon the main ground of the second question, the appellant 
therefore also fails. He has further contended that it was too 
late to permit the amendment after the close of the taking of the 
evidence. On this point also the weight of authority is against 
the appellant. The rule would appear to be that the amend­
ments ought to be made before the defendant's counsel address
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que. the jury: Archhold, p. 290; H. v. Hymes, 3 C. & K. 320; K. v
K. IV Frost, Dears. 474; though it is sometimes said that an amend­

YeRONNEAU ment may l>c made at any time before the case goes to the jury 
Bowcn-Rowlands, Criminal Proc. (2nd ed.), p. 245, Rule 20.3; or. 
even at any time before verdict: Russell on Crimes ((’an. ed.), p
1979.

Upon the whole, the first question should be answered by 
saying that the summoning of Bachand as a grand juror did not 
affect the legality of the constitution of the grand jury and that 
the indictment could legally be found, Bachand taking no part 
as a juror in respect of it.

The second question should be answered in the affirmative.
The verdict should lie affirmed.

Gene*.#. 
Pelletier. J.

Carroll and Pelletier, JJ., dissented. Conndion affirmed. 
|.\ffirmcd on appeal to Supreme Court of Canada. Reportai in full later, j

SASK. PROBY v. ERRATT CO. Ltd.

8. C.
Saskatchewan Supreme Court, El wood, J. September 21, 1910.

1. Execution (§ II—20)—Discovert in aid—Grounds—Nulla iiow
Validity op orders.

Unless it is affirmatively shewn that an ex parte order for examination 
in aid of execution was an abuse of the process of the Court, the order 
should not Is* set aside merely on the ground that the material ii|mhi 
which it was granted dries not disclose that execution was issued or 1 hat 
the sheriff had made a return nulla bona or was prepared to do so.

2. Discovery and inspection (j I 1)—Sviwena to compel attknikm i
Under the Sask. practice rules (r. fi(N). before the (icrsnn to lie ex­

ami mal can be required to attend lie must lie servis! with a sulijsi iia, 
not having lieen thus served lie cannot Is* committed for a failure t<. 
attend.

Statement. Appeal from the order of the Local Master at Mouse .law 
refusing to set aside his ex ]Htrte order herein for the examination 
of one Cook in aid of execution. Affirmed.

Klwchm), J.:—The ground of the application is that the 
material upon which the order for execution was grants! was in­
sufficient in that it does not disclose* that execution had lieen 
issued or that the sheriff had made a return of nulla bona or was 
prepared to do so, or that there was no necessity for examining 
the said Cook. In the cases of Ontario Hank v. Trourrv, 13 
P.R. (Out.) 422, and Caracaden v. Zimmerman, 9 Man. L.R. 102, 
it was held that there should In* evidence that execution had Imvii 
issued and luid lM*en returns! nu la bona. In Grant v. Cook, IT 
P.R. (Ont.), 352, the Divisional Court of Ontario held that llit 
plaintiff was jtrimA facie entitled to issue an appointment for tin
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examination of his judgment debtor and that it was for the latter 
to shew affirmatively that the issue of sueh appointment was an 
abuse of the process of the ( ourt. It will be noted that our r. 501 
provides that when a nent <ir order is for recovery of money 
the party entitled to enforce it may apply to a Court or a Judge 
ex parte for an order. It seems to me that what is laid down in 
(irant v. Cook, supra, is the proper practice to follow and that 
unless on an application to set aside the order it is affirmatively 
shewn that the order was an abuse of the process of tin* Court 
the order should not lx* set aside merely on the ground that the 
material ujxm which the order was granted does not disclose that 
execution was issued or that the sheriff had made a return of 
nulla bona or was prepared to do so. 1 am of the opinion that the 
Ixx-al Master should not huve made the order he did as to costs 
but this is a matter in which only the defendant is interested, ami 
as this application is not made on In-half of the defendant I am of 
the opinion that 1 cannot vary tin- order on this ation.
The result will be that the application on In-half of Cook will In- 
dismissed with costs.

There was a further application on behalf of the plaintiff to 
commit Cook for failing to attend for examination pursuant to 
the order and the appointment issued thereon. It was contended 
on Ix-half of Cook that as hi* was not served with a subpo-na la­
wns not liable to attend. Our rule 503 is as follows:

Any iwrann liable lo be examined under any of the preceding rules 
of this order shall lie entitled to the like conduct money and payment for 
expenses, and loss of time as u|K>n attendance at a trial in Court, and may 
lie coni|Kîlled to attend and testify and to produce books and documents in 
the same manner ami subject to the same rules of examination ami the same 
consequences of neglecting to attend or ref using to disclose the matters in 
respect of which he may Ik- examined as in the case of a witness on a trial. 
C.O. (1898), ch. 21, r. 382.

This rule docs not ap|x-ar in the Knglixh rules nnd appar­
ently under the English rules all that is necessary is service of the 
order and appointment. It seems to me that if it was intended 
that the jx-rson to In* examined should attend merely upon service 
of the order ami appointment it would not have been necessary 
to include in r. 503 the words “and may lx* compelled to attend 
and testify and to produce Ixxiks and documents in the same 
manner . . . as in the cast? of a witness on a trial."

1 am of the opinion that the intention of the alxjve rule is
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that before the- person to lx* examined is required to attend lie 
must tie served with a subpoena. Having then-fort- reached that 
conclusion the application must he dismissed with costs to bo paid 
by plaintiff to the said Cook. On - set of costs will l>c set off 
against the other and the one in whose favour the balance is will 
be entitled to execution. Appeal dismissed.

ERICKSON v. TRADERS' BUILDING ASSOC. LTD.
Manitoba Court oj Appeal, Howrll, C.J.M.. Richard*, Perdue, Cameron 

and Uayyart, JJ.A. OcIoIht II, 1916.
I.ANDMiMI) ANI> TENANT (fill C 2—65)—LIABILITY TO TENANT’S EMPLOYEES

—Icy entrance—Condition ok dookh.
A landlord is not liable to an employee of a tenant of rooinx in a 

building for injuries sustained in consequence of the jamming of an 
outdoor at tlu- entrance to the building by ice on the approach thereto, 
of which landlord had no knowledge; an unwieldy door, otherwise 
properly constructed, is not a defect.

[Erichon v. Trader* Hu:!ding, 20 D.L.U. 221, affirmed.]

Appeal bv plaintiff from the judgment of Curran, .1., 2ti 
D.L.R. 221. Affirmed.

IV. //. Trueman, for appellant.
C. I*. Wilson, K.C., J. A. Machray, K.C., and B. C. Parker. 

for res]x>nd(Tit.
Richards, J.A.:—Unless the changing of the door (which 

opened inward, when the plaintiff’s employers became tenants of 
the defendants) to make it open outward, altered the position from 
a legal point of view, the case of Dobson v. Horsley, [19151 1 K.B. 
034, is an authority that the plaintiff cannot recover, as there was 
certainly nothing in the nature of a trap atx>ut the door itself.

It is argued that the combination of the door, with the ice on 
the entrance pavement, made a trap. To that view 1 cannot 
accede. There is no evidence that the ice was there for any 
definite time before the plaintiff was injured.

If the defendants were bound to anticipate and guard against 
climatic conditions outside of the door, they would be obliged to 
have the entrance constantly watched, from before business 
hours till the last ix-rson left at night, no matter howr late.

If the door had been placed at the street line, there would 
probably lx- greater danger of slipping on the sidewalk when 
entering than there was as a result of the door Ix-ing set in a few 
feet from that line. And yet there is no doubt tliat in such case 
the defendants would not lx* responsible for the non-removal of 
the ice.



31 DX.R.] Dominion Law It worth.

The changing of the door to open outward, instead of inward, 
was made, not capriciously, hut Ix'eause of its being required by 
the city by-law, to open outward. It needs no explanation to 
shew that the cliange was a great safeguard against ]x>8sible 
injury from the inward opening door jamming, in east1 of a rush 
caused by an alarm of fire, and was a proper change.

But I do not think defendants are called upon to invoke the 
law of landlord and tenant, as laid down in Dobson v. Horsley, 
supra. If the plaintiff had lx*en invited to enter the building for 
business purposes, anti if she were not in any way affected by tin- 
law of landlord and tenant, I cannot see that she would have a 
right of action. Her injury was the result of climatic conditions 
against which the dcfcntlants, at the utmost, were not Ixmnd to 
keep a constant guard, and if they might, in case of knowledge that 
then* was ice at the entrance, have been liable, as to which I 
express no opinion, there was no evidence of such knowledge.

I would dismiss the appeal with costs.
Perdue, J.A.: — This is an action of damages for injuries 

sustained by the plaintiff while entering one of the outer doors of 
the defendant's building, commonly known as “The Grain 
Exchange." The action was trad before Curran, J., and a jury. 
The trial Judge submitted questions to the jury and on receiving 
the answers to these questions he entered a verdict for the defend­
ants. The learned Judge has delivered a written judgment 
setting out the facts of importance and giving a very full discussion 
of the leading decisions affecting the lega aspect of the case. 
The Grain Exchange is a large building in which there are many 
tenants to W'hom offices have been let by the defendants. The 
plaintiff was employed as a stenographer by one of the tenants 
in the building. The entrances, hallways and stairways remain 
in the control of the defendants and are used by the tenants to 
obtain access to their offices. On February 24, 1915, the plaintiff, 
while on her way to her work and while attempt ng to enter the 
building by one of the outer doors and while in the act of opening 
the door, slipped on some thin ice that had formed on the pave­
ment outside the door, fell and broke her leg. The pavement on 
which the ice liad formed was i>art of the defendant’s premises. 
It lay between the sidewalk and the entrance doorways and was 
exposed to the outer air. At this point there were two sets of
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double1 doorways in a m*e*ss or alcove* in the* building. At tin 
time* of the accident only one* pair of doors, the* most westerly one-, 
was in use*, the* othe-rs lx*ing ke*])t lex-ke*el eluring the* cold weathe*r. 
One* eif this pair eif «loors lute I lx*cn fastened! set that only one* was 
available*! The* elexirs were* fitte*el with an automatic e-losing device* 
they we-re* heavy; they openeel outwards, and the* elexir in epic-stiem 
reKjuire*el some-tiling of a pull tei eive*re*eime* the* pre*ssure* of tlie- 
spring. In atte*mpting to ojien it the* plaintiff slippe*el on the* iev 
fell and receivcel the* injury. The* ice; on which the* plaintiff I* II 
was thin, a ejuarte*r eif an inch eir le*ss in thickne*ss. The paveme nt 
was ahvays slippe*ry and snow was very frequently e-arrie-el upon 
it by the* fe*e*t of persons entering from the stre*e*t.

In the* statement of claim the plaintiff alle-ge s tluit the* eie*fe*nd- 
ant luiel allowed snow, wate*r and ice* to accumulate at the e-ntranvi 
that it was negligent in failing to proviele eloors that coulel he 
reasonably opened by a person eif orelinary strength, that the* elixir 
was out of repair and elangerous, and that the* pavement was 
slipjx*ry e*ve*n if there was no accumulation of sneiw or ice? u|x>n 
it. She alle*ges that the elangerous, unsafe*, anel unfit conditiein 
eif the* elexir anel entrance was in the* nature; of a trap and that the 
defendant, while it kne w eir ought to have* known the*re*of, ne gli 
gently invite-el the plaintiff anel others to use the same*.

The; fell lowing are the questions left to the* jury by the Ceiuri 
with their answers thereto:—

1. Was the plaintiff injure*d through any defect in the me;ans eif 
entrance to its liuileling on Leimliarel Street, provideel by tin 
defendants for the use of persons lawfully using such building?

A. : Ye*s. 2. If so,—(a). In what did such defects consist ?
Answer: The elexir was heavy anel unwieldy with a stiff 

spring. The; right-hand door (2) was fastened e*lose*d forcing one 
entering the* building to use the; left (1) or awkwarel elexir. The n 
was ice oil the floor outsiele the dexirs.

(b) Was it due* to any neglige-nev on the part of the defenelant ?
A. : Yes. (c) If so, in what elid such negligence consist?
Answe*r: In not having the elexirs working more easily. In 

having the* right-hanel elexir, No. 2, faste*ne*d closed. In allowing 
the ice to remain there uncovered.

3. If such defect existed, was it known to the; plaintiff prior 
to the* ace*iele*nt, and was it also known to the defenelants?
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Answer: The plaintiff knew the doors were heavy and un­
wieldy, and that the right-hand door (2) was closed, but did not 
know of the ice.

The defendants knew the right-hand door was closed, but it 
has not been shewn they knew the door (I) was not working 
easily, or that there was ice on the floor.

4. If such defect existed, and it was known to the plaintiff 
prior to the accident, was it one which the plaintiff ought reason­
ably to have anticipated, and could, by the exercise of reasonable 
and ordinary care, have guarded against ?

Answer: These defects, excepting the ice, were known to the 
plaintiff, and she exercised reasonable and ordinary care.

5. Was the plaintiff guilty of contributory negligence? An­
swer: No. 0. If so, in what did this contributory negligence 
consist? A. : None.

7. Whose negligence really caused the accident? Answer : 
The negligence of defendant company, The Traders Building 
Association, Limited.

8. At what sum do you assess the plaintiff's damages? An­
swer: Damages, $5,482.

The defects in the means of entrance as fourni by the 
jury are given in the answer to the second question. There 
is, first, the condition of the door, and, secondly, the ice on the 
pavement outside the doors. It is inqxjrtant to ascertain in the 
first place the status of the plaintiff and consequently the duty 
owed by the defendants to her. Plaintiff's counsel contended that 
she was an invitee to the premises and therefore in the position 
of a customer in a shop. Sec lndermaur v. Damcx, L.lt. 1 C.P. 
274, at 288.

The defendant, who remained in possession of the entrances 
and passages of the building, did not invite the plaintiff to these 
premises cither expressly or impliedly. She used them under the 
easement or permission conferred upon her employer, as one of 
the tenants in the building. There is a very considerable differ­
ence between the duty owed by the oecupier of premises towards 
his invitee and that due to his lessee in respect to a passagew ay to 
the premises which the landlord retains in his ixjsscssion and over 
which he merely gives a right of way to the tenant. The duty to 
an invitee on the premises is stated by Willes, J., in the same case.
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Even if we give the plaintiff the status of an invitee entering 
upon the premises, she must in order to succeed establish two 
facts; first, that she used reasonable care and, secondly, that the 
defendant knew or ought to liavc known the unusual danger. 
The jury has found that the plaintiff was not guilty of contribu­
tory negligence or knew of the ice upon the floor, but they find 
that she knew the doors were heavy and unwieldy. On the other 
hand, the jury finds that it was not shown that the defendant 
knew the door was not working easily, or that there was ice on 
the floor. The plaintiff has therefore failed to prove that the 
defendant knew or ought to have known of the dangers which the 
plaintiff claims were, either singly or conjunctively, the cause of 
her injury. The other fact found by the jury, that the right-hand 
door was closed, that is, fastened, could not of itself be regarded 
as a defect and could only become wrongful if it was shewn that 
defendant had locked the door and forced the persons entering 
the building to use a doorway which it knew to lx? dangerous.

Where the lessee merely has the use of entrances, passageways 
and stairways, the possession and control of which remain in the 
landlord, the rights of the tenant, his family, guests, customers, 
etc., seem to be placed on a somewliat different basis. A land­
lord may let premises in a dangerous state and the tenant or his 
customers or guests have no action against the landlord if injury 
is sustained thereby. See Robbins v. Jones, 15 C.B. (N.S.) 221, 
and Cavalier v. Pope, [1900] A.C. 428. But the landlord letting 
premises with access to them over passages or stairways retained 
in his control is bound not to create a trap or a concealed danger. 
A stairway, for example, must afford a reasonably safe means of 
access. A balustrade must be sufficient to bear reasonable 
pressure. This, I think, is the effect of Miller v. Hancock, [1893] 
2 Q.B. 177, as interpreted by Huggett v. Miers, [1908] 2 K.13. 278; 
Lucy v. Bauden, [1914] 2 K.B. 318; and Dobson v. Horsley, 
[1915] 1 K.B. 034.

In Hart v. Rogers, [1910] 1 K.B. 040, Scrutton, J., held that 
where an upper flat had been let to a tenant the landlord was 
liable for damage caused by defects in the roof. He held that the 
duty to repair was absolute. He does not refer to Dobson v. 
Horsley, supra, and as that wras a decision of the Court of Appeal 
it must be accepted by this Court in preference to the decision of
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a single Judge, when* there is any difference in principle between
them.

What,, then, was the trap or concealed danger in connection 
with this entrance which the defendant permitted to exist? The 
above cases refer to something in the structure of the premises 
which is unsafe and which creates the hidden danger. The state 
of the entrance is the only part of the structure of the building to 
which the jury refers in its answers to the questions. The jury 
finds that the door was heavy and unwieldy with a stiff spring. 
Rut this condition was well known to the plaintiff prior to the 
accident. Of itself, the condition of the door is not a danger. 
It is merely an inconvenience at the most. Taking the condition 
of the door by itself the plaintiff cannot shew a trap or concealed 
danger so as to bring it within the principle laid down in Miller v. 
Hancock, and the cases above cited.
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Eleven days before the accident a change had been made in 
the doors by which they opened outwardly instead of inwardly. 
This was done in pursuance of a by-law of the city of Winnipeg. 
I cannot see that this made any difference in the relations between 
the defendant and its tenants. The plaintiff and her employer 
knew of the change. The structure of the doors ami the entrance 
was not rendered less safe than it was before. The evidence 
shewrs that although the doors had been used millions of times no 
accident had previously occurred.

On the morning of the accident there was ice on the street. 
The plaintiff knew that the pavement in front of the door was 
slippery and she should have known that, as it was exposed to the 
weather, there might be ice or snow upon it. If she had looked 
she could have discovered the ice and guarded herself against 
the accident. Rut apart from this, there was no evidence of 
negligence or breach of duty on the part of the defendant in failing 
to keep the approach to the entrance doors free of snow or ice. 
Knowledge in defendant of the existence of the ice was not shewn. 
The climate of this city in the month of February is such that it 
would be impossible to maintain the approach to a building always 
free of snow or ice. The entrance doors in question face to the 
south. Snow may fall upon the pavement or be carried there by 
the feet of persons entering the building and may thaw and freeze 
there within a short time. In Lumley v. Backus Manufacturing
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Co., 73 Fed. Rep. 707. the Circuit Court of Appeals for New York 
points out that on a day when it is thawing and freezing it would 
be impossible to keep the sidewalk and the approaches to a building 
at all times free of ice, without remaining continuously on the 
watch; “and certainly” the Court adds, “no such obligation 
rests upon the householder, whatever may be his obligations when 
some dangerous obstruction has continued long enough to charge 
him with notice of its existence.” In the present case the jury 
negatives knowledge by the defendant of the ice upon the pave­
ment in front of the door.

In Watkins v. Coodall, 138 Mass. 533, the Supreme Judicial 
Court of Massachusetts held that where a landlord of a block of 
tenements had let to different tenants with a right in common over 
an uncovered piazza extending the whole length of the building, 
his duty to repair did not include the removal of snow or ice which 
might accumulate in the passageway, and render the use of it 
difficult or dangerous. In giving tin judgment of the Court, 
Allen, J., said: “He (the landlord) is liable for obstructions 
negligently caused by him, but not for not removing obstructions 
arising from natural causes, or the acts of other p< rsons, and not 
constituting a defect in the passageway itself.

In Woods v. Naumkeaq Steam. Cotton Co., 134 Mass. 357, the 
same Court held that there was no duty on the part of a landlord 
to remove from the steps used in common by the tenants of a 
tenement house the ice and snow which naturally accumulated 
thereon.

Counsel for the plaintiff urged that the condition of the door, 
it being heavy and hard to open, combined with the existence of 
ice on the pavement, conjunctively produced a dangerous situa­
tion for which the defendant was responsible and which actually 
caused the accident. Rut if there is no legal responsibility on 
the part of the defendant in respect of either of these conditions, 
the combination of the two cannot create a liability.

I do not think it is necessary to consider the evidence given 
as to the plaintiff’s state of health at and Ix'fore the time of the 
accident. It may have contributed to the accident, but I think 
that the whole question of the defendant’s liability turns upon 
the points 1 have discussed. If the defendant was guilty of an 
act of negligence or breach of duty causing the accident and in-
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volving legal responsibility, the plaintiff's physical we akness would 
afford no answer to the* action.

I think the appeal must he dismissed.
Cameron, J.A.: The facts in this ease, where the plaintiff 

was an employee of the tenants of the defendant corporation, 
bring it within the law relating to landlord and tenant, and as 
stated by Buckley, L.J., in Dobson v. Horsley, (1915] 1 K.B. 0114. 
In Hart v. Royers, [1916] 1 K.B. 646, Scrutton, J., held that, as 
between landlord and tenant, when the former had retained part 
of the premises in his possession and control, there was on his 
part an absolute duty to keep that part in repair. His judgm nt 
is based largely upon the view he took of Bowen, L.J.’s judgment 
in Miller v. Hancock, [1893] 2 Q.B. 177.

Judgment in Dobson v. Horsley, was given October 14, 1914, 
but was not reported until 1 K.B. 1915. Hart v. Royers was tried 
November 30 and decided December 3, 1915, but in the report 
of the case no reference1 to Dobson v. Horsley appears. It may 
well be a question whether the facts on which the judgment in 
Hart v. Royers was founded would justify the application of that 
judgment to this ease, where the circumstances differ. In any 
event it is obvious that we must consider the judgment of the 
Court of Appeal authoritative and binding on us in respect to 
the questions raised on this appeal.

The jury found that the defect or defects, owing to which the 
plaintiff was injured, consisted in the following:—“Door was 
heavy and unwieldy, with stiff spring. The right hand door was 
fastened and closed, forcing one entering the building to use the 
left or awkward door. There1 was ice on the floor outside the 
door.”

As to knowledge by the parties of these facts, the jury found 
“the plaintiff" knew doors were heavy and unwieldy, and that the 
right hand door was fastened and closed, but did not know of the 
ice. The defendants knew right hand door was closed, but it 
has not been shewn that they knew the door was not working 
easily or that there was ice on the floor.”

Counsel for the plaintiff admitted on the argument before us 
that the condition of the door and the fact of the presence of the 
ice must be taken together as contributing to bring about the 
accident and if that were not established, plaintiff was not en­
titled to succeed.
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With reference to the condition of the door, it would seem 
inevitable that the plaintiff must fail in view of the law above 
stated, unless there is something in the facts of this case to dis­
tinguish it from those of Dobson v. Horsley, supra. This distinc­
tion counsel for the plaintiff sought to draw from the fact that the 
structure of the door in question had been altered and was not 
what it was when the original demise to the lessees, the plaintiff’s 
employers, was made.

It appears that the door, which previously had opened in- 
wards, had, some 11 days before the accident, been changed in 
accordance with a by-law of the city of Winnipeg, and made 
to open outwards, and it is on this circumstance that it is sought 
to found the distinction. But the door itself was not changed. 
It continued to be the same door, working in the same manner, 
except that it opened inwards instead of outwards. Moreover, 
it must be taken as established that the change was made with the 
acquiescence and consent of all partit s interested and the original 
contract of lease must be regarded as having had the change thus 
embodied in it. From this point of view, which I think is correct, 
there is no substance in the distinction sought to be made. So 
that the case remains one in which the tenant takes the premises 
as they are and assumes the risk of using this particular approach 
in the form in which it is provided. That the defendants under­
took to take care of the entrance of the building and did actually 
take such care, thereby fulfilling an implied obligation, seems to 
me of no moment.

Upon this branch of the care, therefore, I think the plaintiff 
must fail. The jury has found that the accident wras due to 
the causes or defects mentioned, operating not disjunctively but 
in conjunction, and, as I have stated, plaintiff’s counsel took no 
other ground.

If, therefore, in point of law one of those alleged defects can 
give rise to no cause of action, the whole of the plaintiff's right 
of action must, it seems to me, disappear. For, to hold otherwise 
would be to vary the finding of the jury.

With reference to the ice formed outside of the door, what 
was the duty of the defendants? The doors were within a large 
arch, with a wide passage leading up to them. In the climatic 
conditions of this country it would be natural to expect to find
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ice formed or snow collected within this archway in tin? winter.
When these arc present they tend to make the footing more or 
less insecure, as everyone knows. Whatever risk there might be 
in using the access or entrance was incidental to the plan of 
construction of the building as it was at the time of the demise, 
and there was no obligation on the part of the defendants to alter Absoc- lvrp 
it. The tenant took the building as it was constructed, with all Cameron, j.a 

the incidents usually and naturally attaching thereto and attend­
ant thereon; “accepts the risk,” as Lord Buckley says, and there 
is therefore no liability on the part of the landlord.

I might refer to some authorities shewing the views of the 
United States Courts on the subject.

According to the weight of authority, there is no duty on the part of a 
landlord to a tenant to remove from the roof, stops or sidewalk the ice which 

'naturally accumulates there and he is not liable for injuries caused thereby.
24 Cyc., 1118.

The defendant, having let to different tenants the five tene­
ments with a common passageway, was bound to keep the passage­
way in repair. Looney v. McLean, 129 Mass. 33. But the duty 
to repair did not include the removal of snow or ice which accumu­
late on the passageway, and render the use of it difficult or danger­
ous. Woods v. Naumkcay Colton Co., 134 Mass. 357. This is 
from the judgment of Allen, J., for the Supreme Court of Massa­
chusetts, which included at the time Oliver Wendell Holmes, J., 
later of the Supreme Court of the United States.

The landlord (continued Mr. Justice Allen) is not liable for obstructions 
arising from natural causes, or the acts of other persons, and not constituting 
a defect in the passageway itself, lie would be liable for negligently leaving 
a coal scuttle in a dangerous position, but not for not removing one so placed 
hy anot her person.

In Valin v. Jewell, L.R.A. 1915 B. 324, 88 Conn. 151, the ice 
that caused the accident in question was formed in front of the 
house from water dripping from the roof. The Court, eliminating 
the feature of the case that the icy spot causing the accident was 
not on the premises, held that the character and method of con­
struction of the building were apparent, what it would do in 
intercepting, accumulating or diverting rain or snow was obvious 
and that there was no lack of repair, no secret infirmity, no change 
of character or condition during the tenancy and no warranty or 
special obligations to alter the usual obligations of parties to a 
tenancy, and that the plaintiff was not entitled to recover.

In my opinion the judgment appealed from should be affirmed.
Howell, C.J.M. and Haggart, J.A. concurred in dismissing 

the appeal. Appeal dismissed.
23-31 D.L.R.
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ONT. KIDD v. NATIONAL RAILWAY ASSOC.
8. C. Ontario Supreme Court, Apjnllnl Division, Meredith, C.J.C.P., Riddell,

Ia nnox and Muxten, JJ. June 9, 1919.
JviMlMI NT 1 (i—65)—OmitKCTKl.N—MlSTXKK.

Although :t formal judgment in an action bun Leen issued and an 
appeal therefrom disnuHsed, the trial Judge is nevertheless not functus 
njfino. so as t«> prevent his entertaining an application to correct a 
“slip" or “mistake” in the judgment as entered, so as to conform with 
the judgment as pronounced by him.

[1‘nvost v. Hnlard, 24 D.L.R. Nt>2, f)l Can. 8.C.R. t>29; Pearson v. 
Colder, 30 D.L.R. 121. 36 O.L.R. 458, referred to.)

Statement. Motion by the defendants to amend an order of a Divi­
sional Court of the Appellate Division, pronounced on the 5th 
November, 1914, dismissing, by consent of all parties, the de­
fendants’ appeal from the judgment of Hodgins, J.A., of the 
10th July, 1914, noted in 6 O.W.N. 710.

The object of the motion was to procure an amendment of 
the judgment of Hodgins, J.A., as drawn up and issued, by strik­
ing out the word “higher” in reference to the rate of commission 
ordered to be paid to the plaintiff. The word “higher” was not 
in the judgment as pronounced.

On the 11th December, 1914, the defendants moved before 
Hodgins, J.A., to have that word struck out. The motion was 
refused; and the order refusing it was not appealed from. On 
the 11th April, 1915, an application to amend the judgment was 
dismissed by Middleton, J., without prejudice to an application 
to a Divisional Court.

Meredith.
CJ.C.P.

The defendants asked to have the consent order amended by 
adding a clause correcting the judgment by striking out “higher,” 
and asked, also, for leave to appeal from the orders of Hodgins, 
J.A., and Middleton, J., refusing to amend.

R. McKay, K.C., and R. D. Moorhead, for defendants.
I. F. Hcllmuth, K.C., and J. II. Cooke, for plaintiff.
Meredith, C.J.C. P.:—The single question now involved 

in this application is: whether there is any power any­
where to consider now whether the formal judgment signed in 
this action on the 25th November, 1914, is or is not substantially 
the judgment pronounced in it after the trial of it.

For the applicants it is contended that it is not, and that such 
want of conformity means a loss of a good many thousands of 
dollars to them.

By the judgment in question, a reference was directed for the
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purpose of ascertaining how much is due from the defendants 
separately to the plaintiff for commissions upon the sales, made 
by him, of shares in the capital stock of the defendants; and, in 
regard to the applicants, the formal judgment directs that such 
commission shall be computed at the rate of twelve per cent., 
“or at such higher rate as” the applicants “may have paid to 
other similar agents similarly employed.”

It is this provision of the judgment , respecting a higher rate, 
that the applicants especially object to: and there is nothing in 
the trial Judge’s reasons for his judgment, or in the minute of the 
judgment endorsed upon the record, which seems to supjxirt it. 
In his reasons for the judgment pronounced the learned Judge 
said only that “the plaintiff is entitled to commissions at twelve 
per cent, or such rate as has been paid since” the 24th December, 
1912, by the applicants.

Unless, therefore, there be some very good reason why the 
trial Judge may not now settle the question, as he might have 
done upon a motion to vary the minutes, the practice of the Courts 
is a reproach rather than a credit to them, in that respect.

But it is said that, if the facts are as the applicants contend, 
yet insuperable obstacles now prevent justice being done as it 
was really decreed; that the trial Judge is functus officio; that 
minutes of the judgment had been duly settled in the presence of 
the solicitors for all parties upon which the final judgment was 
signed ; that the applicants appealed against the judgment pro­
nounced at the trial and afterwards consented to a dismissal 
of the appeal, which was dismissed accordingly ; and that nearly 
two years have elapsed since the signing of the judgment: but 
neither party has prosecuted the reference, nor has anything been 
done or left undone in the two years, or more accurately stated 
twenty-two months, to alter the position of the parties, substanti­
ally, in this respect : the appeal raised no such question as that 
involved in this application: it was launched some time before the 
form of judgment was settled : if such question had been involved in 
the appeal, the Court should have sent the parties to the trial 
Judge to have it settled by him, and the slip or mistake of solicitor 
or counsel in itself is no ground for a denial of justice. The 
parties really are as they were.

Nor can I think the trial Judge functus officio; the Court always
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has power to correct such slips or mistakes; and in such a case as 
this the trial Judge is the most competent Judge to do it: Prévost 
v. Bedard, 24 D.L.R. S62, 51 8.C.R. 629; Oxley v. Link, (1914] 
2 K.R. 734; and Pearson v. Calder (1916), 30 D.L.R. 424, 36 
O.L.R. 458.

The question is one of terms only; and, as the payment of all 
costs lost through the slip of the applicants’ solicitor, will leave the 
plaintiff as well off as if the application to the trial Judge had been 
made before the signing of the judgment, justice requires, and no 
harm is done, by a consul'’rat ion now of the question whether 
the formal order, by slip or mistake, is not what it should have 
been.

The trial Judge should entertain the application of these 
applicants to correct the slip or slips alleged; and should, in all 
substantial respects, make the formal judgment to accord with 
that which he pronounced, if it do not now so conform, upon pay­
ment of the costs which I have mentioned: and an order may go 
accordingly, the plaintiff having consented to this application 
being treated also as an appeal from the refusal of the trial Judge 
to entertain such a motion.

If there should be any such variation in the judgment, that is, 
any substantial variation, the right to appeal against the judgment 
will run from the time the change is made, and, in order to prevent 
any discussion over the point in the future, the order to be made 
on this application may be made subject to that term.

Masten, J.:—This is a motion made on behalf of the defend­
ants the National Railway Association Limited, through their 
liquidator, having as its object the amending of the formal judg­
ment pronounced in this action dated the 10th July, 1914, so as to 
make it conform to what was actually decided by the trial Judge, 
Mr. Justice Hodgins. In so stating the object of the motion, 1 
omit reference to its technical form. In his reasons for judgment 
the trial Judge found that the plaintiff is entitled, as against the 
defendants the National Railway Association, to certain commis­
sions for the sale of shares in that company; the words used by the 
trial Judge being as follows: “After the 24th December, 1912, the 
plaintiff is entitled to commission at twelve per cent., or such 
rate as has been paid since then by the defendants the National 
Railway Association to other similar agents, if any were em­
ployed. ”
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The endorsement upon the record contains the following <>NT. 
direction: “Judgment for the plaintiff, referring it to the Master S. C 
in Ordinary to take an account against the National Underwriters ]<1U1)
Limited of the commissions on the sale of stock owned or con- ' •

h i i i -i • Nationaltrolled by that company m the National Railway Association, Railway

on the basis declared in written reasons for judgment, and as As8t)C1ATION 
against the National Railway Association for an account of the M“,en-J- 
commissions on the sale of their stock from and after the 24th 
December, 1012, on the basis declared in written reasons for judg­
ment, and declaring the plaintiff entitled to such commissions on 
these respective bases herein.”

By para. 3 of the formal judgment issued in pursuance of the 
foregoing, it is provided as follows: “This Court doth further 
declare that the plaintiff was agent of the defendant National 
Railway Association Limited, from the 24th day of December,
1012, and as such is entitled to recover from the said National 
Railway Association Limited a commission of twelve per cent, or 
at such higher rate as the defendant National Railway Associ- 
tion Limited may have paid to other similar agents similarly em­
ployed.”

An appeal was taken by the defendants the National Railway 
Association Limited against the judgment pronounced by the 
trial Judge. The notice of appeal is dated the 15th day of Sep­
tember, 1014; and that appeal was, on the consent of the appel­
lants’ counsel, given in open Court, dismissed wishout costs on the 
5th November, 1014. Subsequently, the solicitor for the defend­
ants observed for the first time the variance now complained of; 
and on the 11th December, 1914, applied to Mr. Justice Hodgins 
in respect thereto. He was of the opinion that, as the defendants 
had appealed from the judgment on other grounds, he ought not 
then to interfere with the formal judgment.

On the 11th April, 1916, a further application was made to 
Mr. Justice Middleton, in Chambers, for the like purpose, and the 
motion was dismissed “without prejudice to any application 
that may be made to the Appellate Division of this Court,” on 
the ground, as I understand it, that the only Court that could 
deal effectively with the application was the Court of Appeal.

On the hearing of the motion before us, counsel for the respond- 
«•nt agreed that this Court might completely and finally deal with
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the question, not merely by way of appeal from the decisions on 
previous applications, but also substantively, without waiving, 
however, the objections that there was no jurisdiction in any 
Court to amend the judgment at this stage, and that if there 
was jurisdiction it ought not to be exercised in the circumstances 
here shewn.

I am of opinion that it has been clearly shewn that the formal 
judgment does not accord with that which the trial Judge in­
tended to decide, and did decide. That being so, the next in­
quiry is, whether the rights of either of the parties to this proceed­
ing have been altered so that they cannot be restored to their 
original position, or whether the rights of third parties have inter­
vened, based upon the existence of this judgment and ignorance 
of any circumstances which would tend to shew' that it was 
erroneous. See the remarks of Lord Herschell in Hatton v. Harris, 
[1892] A.C. 547, at p. 558.

No facts have been put before the Court in the present case 
which would justify the Court in refusing to correct the error on 
this footing; and I am, therefore, of opinion, having regard more 
particularly to the cases of Hatton v. Harris (supra), Prévost v. 
Bedard, 24 D. L. R. 862, 51 S.C.R. 629, and the cases there 
referred to, that the jurisdiction ought to be exercised and the 
formal judgment amended so as to conform to wliat was 
actually decided.

With respect to the form in which the application should be 
made, I would have been of opinion that it should have been made 
to a single Judge of the High Court, who, under the terms of the 
Judicature Act and the Rules, is entitled toi exercise the juris­
diction of the Court, and I would have thought that the view 
expressed by Duff, J., in his dissenting judgment in Prévost v. 
Bedard was the correct view, and that an appellate tribunal 
had no jurisdiction to deal writh the matter when the appeal 
before it was concluded, its jurisdiction being appellate only. 
That view, however, was not maintained in the Supreme Court, 
which entertained jurisdiction to deal with tlie question. Noth­
ing, however, appears in that case, either expiessly or impliedly, 
to negative the fact that there is jurisdiction in a Judge of the 
High Court, under the pow'ers conferred by Rules 521, 522, or to 
negative the exercise by a single Judge of the inherent jurisdiction
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of the Court to make its formal decree agree witli that which lias 
been decided.

The case clearly differs from an application to rescind a judg­
ment given by consent, on the basis that the consent was given in 
error. No jurisdiction, in the present circumstances, would 
exist to entertain such an application. These cases rest upon an 
altogether different basis and upon an altogether different prin­
ciple. I refer as examples particularly to Ainsworth v. Wilding, 
[1896] 1 Ch. 673, and to Attorney •General v. Tomline (1877), 7 
Ch. D. 388. With the principles set out in those cases 1 entirely 
agree, but it seems to me that they have nothing to do with this 
case, which is clearly an application to make the formal judgment 
conform with that which was actually decided. The fact that 
an appeal was taken and dismissed does not alter the character 
of the application here before the Court.

To alter the substance of the judgment as pronounced by the 
Court, whether on account of mistake in consent or otherwise, is 
one thing. To alter the form of the judgment so as to make it 
conform to the decision of the Court is another. The first is to 
relieve one party from a consent given under a misapprehension. 
The second is to effectuate the intention of the Court. By their 
appeal the defendant company sought to establish that in the 
judgment of the trial Judge manifest error had intervened. By 
consent that appeal was dismissed and his decision affirmed. But 
such dismissal ought not, I think, to be construed into an aban­
donment of the right to have that which was actually decided, 
correctly stated in the formal judgment.

I concur in the judgment proposed by my Lord the Chid 
Justice.

Lennox, J.:—I agree in the result.
Riddell, J. (dissenting):—The plaintiff, by writ tested the 

26th May, 1913, sued the defendants for commission on sale of 
stock. The action was tried before Mr. Justice Hodgins, and 
that learned Judge, on the 10th July, 1914, endorsed the record: 
"Judgment for the plaintiff, referring it to the Master in Ordinary 
to take an account against the National Underwriters Limited of 
the commissions on the sale of stock owned or controlled by that 
company in the National Railway Association, on the basis de­
clared in written reasons for judgment, and as against the National
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ONT. Railway Association for an account of the commissions on the
8. C. sale of their stock from and after the 24th December, 1912, on
Kidd the basis declared in written reasons for judgment, and de­

National
claring the plaintiff entitled to such commissions on these respec-

Railway tivc bases;” adding a provision for costs. A note of the reasons 
Association. jor jU(jgInent will be found in G O.W.N. 710-11.

Riddell, J. The formal judgment was drawn up by the defendants. It 
provided for commission from the Underwriters A 1 20 per cent, 
prior to the 24th December, 1912, and after that date against the 
other defendants at “12 per cent, or at such higher rate as the 
defendant National Railway Association may have paid to other 
similar agents similarly employed. ” It will be observed that in 
the written reasons for judgment the word “higher” does not 
appear.

An appeal was taken from this judgment on several grounds : 
one of them being that it was “contrary to law and evidence and 
the weight of evidence.” Upon this coming on for hearing, 
counsel for both parties agreed to the appeal being dismissed 
without costs.

The solicitor for the defendants then discovered the word 
“higher” in the formal judgment, and on the 11th Decemlivr, 
1914, moved before Mr. Justiee Hodgins to have that word struck 
out. The motion was refused. No appeal was taken from the 
refusal, no application was made to the Appellate Division, 
but the defendants’ solicitor, after vain attempts to have the 
plaintiff’s solicitor consent to amend the judgment, went into the 
Master’s office, proceeded with the reference, took evidence, etc., 
and the case is now standing for judgment.

An application, made on the 11th April, 1915, to amend the 
judgment, was dismissed by Mr. Justice Middleton, and no 
appeal has been taken from that dismissal. It was without 
prejudice to any application that might be made to the Appel­
late Division.

The defendants the National Railway Association have set 
up in an affidavit by their solicitor that at 12 per cent, the plain­
tiff may possibly get $25,275 commission, while at the rate they 
paid another agent he would get a much smaller amount ; and 
they now apply for an order amending the consent order dis­
missing their appeal by striking out the word “higher” and, if
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necessary, for an order granting leave to appeal from the order of 
Mr. Justice Middleton ami also from the order of Mr. Justice 
Hodgins.

In inspect of the last two motions, I think with my brethren 
Hodgins and Middleton that they had no power to amend the 
judgment, and that nothing could be done for the defendants until Alt81irlATION 
the judgment on consent of the Appellate Division should be got 
out of the way.

This applicat ion then, in my view, is an application to amend 
or modify the consent judgment.

The case obviously does not come within Rule 521, nor, as I 
think, under Rule 522; and, if any Rule apply, it must be Rule 
523. I assume, with some doubt, that, if what is alleged to be a 
mistake in a judgment appealed from is not discovered till 
after the appeal has been disposed of, this will be “matter . . . 
subsequently discovered,” within the meaning of Rule 523.

A consent judgment can, no doubt, bo got rid of on the same 
grounds as the consent agreement upon which it is based: Great 
North-West Central R.W. Co. v. Charlebois, [1899] AX'. 114, sec 
p. 124; Huddersfield Hanking Co. Limited v. Henry Lister A- Son 
Limited, [1895] 2 Ch. 273, at p. 276. There is no sanctity aliout 
such a judgment, if there be any aliout any judgment, although 
of course a consent judgment has the same effect as any other 
judgment: In re South American and Mexican Co., [1895] 1 Ch. 37.
Ilut it cannot be set aside except on grounds sufficient to invalidate 
the agreement itself. No case, I think, can be found where a 
consent judgment formally passed and entered has been set 
aside except on grounds which would invalidate the agreement 
itself, and there is express authority: Attorney-General v. Tumline,
7 Ch. D. 388, at p. 389, per Fry, J.: “When a consent order lias 
been drawn up, passed, and entered, it is not competent to this 
Court to vary that order, except for reasons which would enable 
the Court to set aside an agreement.” This has never been 
questioned, much less ovei ruled. In other cases the language 
employed is in the positive and not the negative form.

Wilding v. Sanderson, [1897] 2 Ch. 534, at p. 544, per Ilyme,
J.: "A consent order may be set aside upon any of the grounds 
upon which an agreement can he set aside. ” Huddersfield Hank­
ing Co. Limited v. Henry Lister & Son Limited, [1895] 2 Ch. at
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p. 280, per Lindley, L.J.: “A consent order can lx* impeached 
. . . upon any grounds which invalidate the agreement it 
expresses in a more formal way than usual” (citing with approval 
Attorney-General v. Tomline). Lopes, L.J., at p. 283: “The law 
seems to be that a consent order may be set aside for the same- 
reasons as those on which an agreement may be set aside. ” And 
he cites with approval Attorney-General v. Tomline, as well as 
Davenport v. Stafford (1845), 8 Beav. 503 (of no importance on 
this inquiry).

The agreement ujxm which the consent proceeded was this: 
the defendants agreed that the judgment appealed from should 
stand, on condition that the plaintiff should waive his chances of 
getting the costs of the appeal ; and, unless that agreement can bi­
got rid of, I do not see why that judgment must not stand.

A mere allegation that the consent was given inadvertently 
is of no avail : Davis v. Dams, 13 Ch. 1). 801 ; there must be fraud 
(which is not here alleged) or mistake. The mistake must be 
mutual, or, if on one side only, must have been induced by what 
the other side did: Wilding v. Sanderson, [1897] 2 Ch. 534; May v. 
Platt, [1900] 1 Ch. 010; Angel v. Jay, [1911] 1 K.B. 000.

The mistake was not mutual : Mr. Hellmuth, the counsel for the 
plaintiff, whose word we accept without affidavit (following the 
usual practice both here and in England) repudiates any such 
idea; and if, for any reason, this judgment should be set aside, 
insists on his right to appeal from the judgment we may substitute 
for it. Nothing done by the plaintiff induced the mistake, if 
there was one. Mr. McKay, whose word we also accept, I do 
not understand to go so far as to say that, had he known of the 
presence of the word “higher” in the judgment, he would not 
have consented to the dismissal of the appeal. Nothing of the 
kind appears on affidavit; the case made being that a junior of Mr. 
McKay’s settled the judgment (there is no pretence that he did 
not know all about the judgment, it was stated and not denied 
that he drew it up). Mr. McKay “never noticed the mistake that 
had been made in the formal judgment,” but there is no affi­
davit that it was by mistake or influenced by mistake that the 
agreement was made that the appeal should be dismissed.

The case is in some respects not unlike In re West Devon Great 
Consols Mine, 38 Ch. D. 51. In a winding-up proceeding, the
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Vice-Warden admitted certain claims, counsel for certain oppos- 
ing contributories agreed that if their costs were paid he would 
not appeal. They then subsequently set up that this consent 
was given by mistake, the Vice-Warden having, they asserted, 
misstated the effect of a certain resolution, and they desired 
to be relieved from their agreement not to appeal. Cotton, 
L.J., said (p. 55): “The appellants had had full opportunity of 
becoming acquainted with the terms of the resolution, and cannot 
set up the; case that they did not know them, as establishing a 
title to relief on the ground of mistake.” Lindley and Bowen, 
L.JJ., agreed, as they did in another statement of Cotton, L.J. 
(p. 55) : “The counsel in fact says: ‘The Judge has given a decision 
adverse to my client, and in consideration of his receiving his 
costs I undertake that he shall not appeal against it.’ That is a 
compromise.” I think the agreement not to press an appeal on 
condition of not being asked for costs is as much a compromise 
as an agreement not to appeal at all on condition of receiving 
costs. No authority need be cited for the proposition that the 
Court will not, except in extreme cases, set aside a compromise. 
The text-books have many of them, and most arc referred to in 
Huddersfield Hanking Co. Limited v. Henry Lister & Son Limited, 
[1895] 2 Ch. 273, in argument or judgment.

Moreover, all that is known now in respect of the contents of 
the judgment was known a year and a half ago. The defendants 
proceeded with the reference, evidence has been taken before the 
Master, on the judgment as it stands. This is acquiescence in 
the judgment to some extent; and, while not conclusive against the 
application, it is not to be overlooked. If it be a matter of dis­
cretion, I should not exercise discretion in favour of the appli­
cation; and there is, I think, no right to the order.

I would dismiss the application with costs. Motion granted.

MACDONALD BROS. v. GODSON.
British Columbia Court of Appeal. Macdonald, C.J.A., and C alii her 

and McPhillips, JJ.A. October 3, 1910.
t'OKPORATIONS AND COMPANIES (§IV (* 3 — 120)—SALARY OF DIRECTOR— 

Bonus—Secret profits—Knowledge of resolution.
Where the articles of incorporation of a company authorize payment 

for services rendered to the company by directors as well as others, a 
bonus and salary voted to a director for services rendered, at a meeting 
of the company at which the shareholders were all present, by the 
majority of shareholders, are acts intro vires, and cannot subsequently 
be recovered back by the company or the majority of shareholders.
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Appeal by the plaintiff from the judgment of Morrison, J., 
of December 7, 1915. Affirmed.

S. S. Taylor, K.C., for appellant ; I). G. Macdonell, for res­
pondent.

Macdonald, C.J.A.:—The plaintiffs, an incorporated com­
pany, seek to recover from a former member and director of that 
company, C. A. Godson, the following sums of money : $13,095.48, 
referred to in evidence as the “bonus;” $3,000 referred to as 
“salary;” $4,008 referred to as “secret profits;” and $125 the 
value of one share in the company’s capital. These claims are 
made against Godson alone with the exception of that for the 
recovery of “secret profits,” which is made against both defend­
ants.

As regards the bonus, the facts are that A. J. Macdonald 
and Godson, at the time the bonus came in question, were the 
holders in equal parts of all the shares in the capital of the plain­
tiff company, the name of which at that time was the Macdonald- 
Godson Co. Ltd. One share was nominally held by the company’s 
secretary, Breeze, and one by the company’s solicitor, D. G. 
Macdonell, to qualify them for office in the company.

At a meeting of directors held on November 4, 1912, at which 
there were present, according to the minutes of the meeting, all 
the persons al>ove named, the following resolution was adopted:—

Moved by A. J. Macdonald, seconded by D. G. Macdonell, that whereas 
the company has required financial assistance to a large extent and whereas 
C. A. Godson had provided the said financial assistance by arrangement with 
the Dominion Bank, that for such services in connection with the said finan­
cial arrangements the sum of 113,095.48 be paid to C. A. Godson for the same.

A. .1. Macdonald therein named, who is the beneficial plaintiff 
in this action, denies that he was present at that meeting, or had 
any knowledge of the said resolution. He admits that Godson 
told him at some time or other that he (Godson) was going to 
claim a bonus for his services, but the effect of his evidence is 
that he was opposed to giving a bonus, ami that he heard nothing 
of it afterwards.

Godson and Breeze, on the other hand, say that A. J. Mac­
donald was present at the meeting in question, and that the 
minute above recited is a true record.

Mr. Winter, the company’s auditor, also says that A. J. 
Macdonald on one occasion discussed the lionus in his presence, 
and was at least aware that it liad been granted. The Judge
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has chosen to accept the evidence of Godson and his witnesses. 
On the conflicting evidence his decision would be influenced by 
his impressions respecting the credibility of the witnesses. In the 
circumstances 1 am quite unable to say that lie came to a wrong 
conclusion.

The Judge also found in defendant’s favour on the question of 
the salary on like conflicting evidence. There was no resolution 
authorising the payment of the salary to Godson, but he swears 
that A. J. Macdonald agreed to his receiving $250 per month 
for the year 1913, which makes up the item of $3,000. This is 
also corroborated by the evidence of Breeze. Again, I find 
myself unable to say that the Judge was wrong in the conclusion 
of fact to which he came on this item.

It was argued that the granting of the bonus and the salary 
was ultra vires of the company. I do not think so. Both the 
bonus and the salary were payments for services alleged to have 
been performed by Godson to the company. The articles make 
provision for payment for services rendered to the company by 
directors as well as by others. It is unnecessary to consider the 
regularity of the proceedings leading up to the giving of the bonus 
and the fixing of the salary. Being intra vires of the company 
they were consented to by every shareholder and are therefore 
not assailable.

With regard to the claim for the recovery of the alleged secret 
profits, I find again that there is clear conflict of evidence. Wit­
nesses for the plaintiff say that the defendant company (Robert- 
son-Godson & C6.) were authorised to purchase steel plates 
required in the plaintiff company’s business. Defendant Godson 
held a controlling interest in the Robertson-Godson Co., and is 
alleged by plaintiff to have agreed that the Robert son-Godson Co. 
should make no profit in connection with the purchase of these 
plates, but should act as gratuitous agent, whereas it is alleged 
by plaintiffs that defendants made a profit and the item under 
consideration is the item sought to be recovered as such profit.

Godson denies emphatically that any such arrangement was 
made, but admitted that the Robertson-Godson Co. made a 
profit in the purchase of the steel plates. If they were entitled 
to make it, no question arises as to its being a legitimate profit. 
Some evidence given on discovery by Breeze is relied upon by
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plaintiff’s counsel as corroborating the plaintiff’s account of this 
transaction, but Breeze’s evidence is hearsay in part, and is 
conjecture in part, based upon his knowledge of the entries in 
Robertson <fc Godson's books, he being manager of that company. 
He disclaims any personal knowledge of the bargain whatever. 
But even if his evidence can be held to strengthen the plaintiffs’ 
case, there is positive denial by Godson, who was the person 
alleged to have made the arrangement, that any such arrange­
ment existed. Now, if the trial Judge believed Godson, as he 
must have done, I do not think, on the principles which govern 
Courts of Appeal, I could interfere with his conclusion in favour 
of the defendants. I do not say even that I should have come to 
a different conclusion untrammelled by his finding.

The item of $125, the value of one of the shares in the com­
pany’s capital, is too trivial to require much attention. It never 
would have been put forward by itself. It is so trivial that it was 
evidently considered of so little importance by counsel that the 
facts in respect of it were not clearly brought out. The suggestion 
is that Godson purchased this one share from Laughnan, to whom 
it had been given to qualify him for office in the company, and 
that he caused it to be paid for out of the company’s funds in­
stead of his own. The evidence does not satisfactorily shew this 
allegation to be true.

For the reasons above stated, I think the appeal must l>e dis­
missed.

Gallihek, J.A.:—I am unable to say that the trial Judge was 
wrong in his findings of fact though there are circumstances in 
the case that leave my mind far from being free from doubt.

The appeal will be dismissed.
McPhillips, J.A.:—I am of the same opinion as the Chief 

Justice. Counsel for the appellant greatly relied upon Menier v. 
Hooper's Telegraph Works (1874), 43 L.J. Ch. 330, as being a 
decision which in principle demonstrated that the bonus could not 
be supported, i.e., a bonus to one of the directors, that the analogy 
was complete, but with deference that decision went wholly upon 
the ground, that it was not permissible for the majority of the 
shareholders to deal with the assets of the company for their own 
benefit to the exclusion of the minority—in the present case it 
must be held that all the shareholders approved of the paying of
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the bonus. Then with respect to the salary and the claimed 
secret profits which the Robertson-Godson Co. obtained, and that 
Mr. Godson was interested and yet voted in respect to all these 
matters, it would seem to me upon the facts that all that was done 
is well supported by Burland v. Earle, [1902] A.C. 83, 71 L.J.P.C.,1.

Proceeding from the premise in the present case—that all the 
shareholders or that the majority of the shareholders approved of 
the payment of the bonus and salary- I refer to Normandy x. hid. 
Coope & Co., [1900] 1 Ch. 84, 77 L.J. Ch. 82, at 89-90.

The action here is the action of the company, but that gives no 
greater rights than if brought by a shareholder on behalf of 
himself and all the others—acts cannot be complained of if done 
with the approval of the majority of the shareholders or acts which 
are possible of being confirmed by the majority and are duly 
confirmed.

The present action, as the evidence shew s, is really the action 
of A. J. Macdonald, who holds or controls if not all practically all 
the shares of the appellant company, and the attempt is at this 
late date to open matters that were dealt with at directors’ meet­
ings covered by auditors' reports and approved at general meetings 
and after a settlement was come to between Macdonald and 
Godson founded upon the statement of February 17,1914, shewing 
the affairs of the company as they stood on February 17, 1914, 
following upon which Godson sold 473 shares held by him in the 
Macdonald-Godson Co. Limited (the name of the company wras 
subsequenly changed to Macdonald Bros. Engineering Works 
Limited) to Macdonald, the agreement between Macdonald and 
Godson of date April 18, 1914, reciting in part “made on the basis 
that there has been no material change in the financial position 
of the company since the statement of February 17, 1914,” the 
bonus and salary were matters which had been approved and 
Macdonald was a party to their approval long anterior to this 
transfer of interest of Godson to Macdonald; Whitwam v. Watkin 
(1898), 78 L.T. 188.

Upon the whole case I am not of the opinion that the judgment 
of the trial Judge should be disturbed.

I would dismiss the appeal.
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PEDERSON v. PATERSON.
Manitoba King’s licnch, Macdonald, J. October 28, 1916.

Automobiles (§111 B—225)—Fright to iiorsk by wrecked car—Un­
licensed driver.

The leaving of a wrecked motor ear on the side of the road is not 
necessarily negligence, nor does it amount to an unreasonable user of 
the highway, entitling the owner of a runaway horse, frightened by the 
wreck, to damages. Neither is the owner liable by reason that at the 
time the motor was wrecked it was being driven by an unlicensed 
driver.

Action to recover damages for injuries sustained by plaintiff’s 
wife, owing to his horse having taken fright and shied at the de­
fendant’s motor car, and becoming unmanageable, ran away, 
overturning the carriage and throwing his wife out, causing the 
injuries.

Kilgour, K.C., for plaintiff ; Symington, K.C., for defendant. 
Macdonald, J.:—The defendant was owner of a motor car, 

and on the evening of 1st, or early morning of 2nd July, 1916, 
his three sons were driving it from the town of Boissevain toward 
their home, a few miles from the town. When driving along a 
newly graded road, they turned to the left to avoid the rough 
condition of the new grade, when the car skidded into a ditch, 
and stalled. They tried to get it out, but the more they tried, the 
deeper the wheels sunk into the mud, and the engine was not 
sufficiently powerful to pull the motor car out. One of the sons 
walked back to the town with the object of getting a team of. 
horses from the livery stable to pull the motor out of the ditch. 
While he was away the two brothers were making an examination 
of the position of the motor, and considering what was necessary 
to be done to get it out. In their examination one of the sons 
'lighted a match and was examining the ear when it caught fire. 
They tried to put the fire out, but could not, and the car became a 
wreck, and its motive power destroyed. One of them then followed 
the son who had gone to the village for help, and found him at 
the livery stable, having tried unsuccessfully to get help. He 
was then advised of the accident, and they both went back to 
the destroyed motor, where they remained until about 3 o’clock 
in the morning of Sunday, July 2. They then went home, leaving 
the remains of their motor in the ditch, on the side of the road. 
They awakened their father at 5 o’clock the same morning, and 
advised him of what had happened. They then repaired to the 
scene of the accident, and examined the situation, decided on
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what was required for the* removal of tin* car, and at 7 o’clock 
on the following morning, they brought what remained of the 
motor car home.

But on the Sunday morning, before the removal of the motor 
car, the plaintiff, who is a dairyman, and his wife were driving 
along the road in their milk cart, being the road to their pasture, 
where their milch cows were kept, and when within 300 or 400 
foot of it, they saw the motor car, but did not at first notice that 
it was wrecked. Their horse was walking along quietly, and 
they continued along the road until within about three rods of 
the motor, when their horse suddenly reared and jumped to one 
side, throwing the plaintiff on to the ground, and losing control 
of the reins. The horse ran on, and again took a sudden turn, 
and his wife was thrown out, breaking her leg in the fall. She 
was immediately placed under medical care, and was taken to the 
hospital at Brandon, where she died on July N, six days after 
the accident. For this the plaintiff seeks damages, charging tin- 
defendant with negligence as an unreasonable user of the highway, 
and an unauthorised obstruction thereof.

It is urged on behalf of the plaintiff, that as the driver of the 
motor car at the time it was driven into the ditch, where it stalled, 
was unlicensed, the motor car was an outlaw, and, therefore, the 
owner liable for any damage arising through it being there, 
irrespective of negligence, and the case of Contant v. Piyntt, If) 
D.L.R. 358, is cited as an authority. In that case the plaintiff 
was an outlaw, and it was hold that before he could maintain an 
action he must himself be within tin* law, and not being so, he 
could not recover, but neither could the defendant recover against 
the outlaw for damages lie had sustained through the negligence 
of the outlaw, because lie was himself guilty of negligence con­
tributing to the damage.

Before the plaintiff can recover he must bring negligence 
home to the defendant. Negligence is the foundation of his 
action.

Supposing the statement of claim simply stated that the motor 
was unlicensed, and the plaintiff's horse took fright, causing the 
damage, would that be sufficient allegation of fact to fourni a 
statement of claim good in law? 1 think not. It must go further 
ami state there was negligence on the part of the defendant, and

24—31 D.L.R.
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in what particular. His having no license had nothing to do 
with the accident, although it might debar him from an action 
in his own right for damage's to himself or the car while in charge 
of it. em the1 gremnd that lie- hael no legal status.

It is e-emte-nele-el that leaving the- meiteir on the' siele* of the* 
road was in itself such negligence as entitles the- to
succeed, and McIntyre v. Coote, 11) O.L.H. 1), cited as an authority. 
In that case the' defenelant le-ft the motor ear, bright red in color, 
with fittings and lamp of brass, on the' siele' of the- roael at the feiot 
of a hill, at which the plaintiff’s horse took fright, wheeled and 
upset the' carriage, causing the' damage complained of. There- 
are features connected with that case' which do not obtain in tin- 
case' under consideration. There, the motor was a live car, ami 
could reaelilv have been eiriven to a place where such an accident 
e'oulel not have happeneel. The striking colour of the* car, anel 
leaving it at the foot of a hill, the' width of.the highway, anel the* 
unlikelihooel of the presence of a motor e*ar being le-ft unattended 
in such a legality, were all fe-atures of the- e*ase* for e'onsideration 
e>f the jury. The re>al question to be décident here* is, was the 
defenelant guilty of negligence in the impro]>e»r use of the- road, 
for it is clear, by the autheirities, that “if tliere be» an act done- 
Upon the* highway, which is not a part of the- reasonable use» of it. 
anel which has an e-ffe-e-t of enelangering its use' to others, anel 
damage results from sueii act in the course e>f a lawful use* of 
the- highway, an action will lie- for such damage.”

The- defendant, to my mind, under all the' circumstances in 
this case, acted as any reasonable man would have acteel, anel in 
my opinion has not been guilty of negligene-e1. Action dismimit.

Note*. Eel. Note. Anything which essentially interferes with the* enjoyment
of life anel pre»|jerty is a ‘‘nuisance”; 29 Cyc. 1152. When it affects the 
rights enjoyed by citizens, as obstruction of a highway, it is a “public 
nuisance.” An individual who suffers pecuniary damage as a direct conse­
quence of such obstruction may maintain an action as for a private nuisance 
10 Cyc. of Eng. SI. “The question of negligence is not involves! in at 
action for a nuisance,” 29 Cyc. 1155. "If there* he an act done U|m>ii a pan 
of the highway which is not a reasonable user of it, and which has the effn t 
of endangering its use to ofhe'rs, and damage- results from such to one in tin 
course of a lawful user of the highway, an action will lie for such damage 
Harris v. M obits, 3 Ex. 1). 208.

In Wilkins v. Day, 12 Q.H.I). 110, plaintiff’s pony shied at the shaft- 
, of a roller slightly-projecting from the siele of a roael, over the metalle-d pan

of the road; plaintiff’s wife was thrown out and killed; plaintiff was liehi 
entitled to recover.

A4C
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“The law of negligence is brought into intimate association with the Note, 
law of nuisance. So far as nuisance is caused by imperfect action, or omission 
to act, where the action of a prudent man, according to the circumstances, 
is demanded, it may be proceeded against indifferently as a negligent act or 
a nuisance. Cases which involve infringements of public rights are more 
usually proceeded against as nuisances than for negligence. Beven on Negli­
gence, Cun. cd., 386.

The cases cited above (Harris v. MMs and Wilkins v. Day), wen* for 
nuisances. The form of action given in Bullen <V Leake's Precedents, for 
an obstruction of a highway resulting in private damage, is for a'nuisance.

In Pederson v. Paterson (above) the real |K>int at issue was this, was 
the obstruction which the burned ear caused to the highway a reasonable 
user thereof. It was of no importance, therefore, how the car got into the 
ditch, or that the driver was unlicensed, for the car in the roadway was clearly 
the promimate cause of the runaway horse. As to that the motto res ipsa 
loquitur seems undoubtedly applicable.

Was it a reasonable user of the highway to leave the burned car in the 
side of the road, unguarded and uncovered, after seven o’clock on Sunday 
morning. The result proves that it was calculated to frighten a horse, 
not shown to he other than normal. It is not said that any attempt was made 
to move the ear from the roadway after the defendant was shewn its posi­
tion. Surely the onus at least was on him to shew that he had done all that, 
was reasonably possible to avoid danger to travellers. It does not np|iear 
that he thought of that obligation.

The trial Judge said “ negligence is the foundation of the action. Before 
the plaintiff can recover he must bring that home to the defendant." Is 
not that misplacing the burden of proof? But even so, upon the ground 
res ipsa loquitur, was not the defendant bound to pmvc that leaving his 
car in such a position and condition was not negligence; should he not have 
been called upon to prove that the car could not have been moved on Sunday 
morning, or that it could not have been rendered less likely to frighten 
horses? On this ground of negligence, the ditching of the car and even 
the burning of the car—both of which caused the condition which frightened 
the horse—were /triniâ facie proof of negligence; prudent |>eople do not in­
spect wrecked curs with lighted matches. It is on this |>oint that the fact 
that the car was not driven by a licensed jierson may be of some evidentiary

ROURKE v. HALFORD. ONT.
Ontario Supreme Court. Appellate Division, G arrow. Mariner n. Mayer ami ft. (j

Hodyins, JJ.A. May 5, I9l(i.
Incompetent persons i§ VI—30)—Lunatic discharged from asyi.um—

Rights and i iahilitibs of committee—Gifts.
So long as the order declaring a person a lunatic stands unrevoked 

and his committee undischarged, that |M*rson, though discharged from 
the insane asylum, is not legally capable of dealing with his estate; gifts 
of money made by the committee upon the orders of such person may 
be recovered back and can be followed into lands purchased therewith.

(The Lunacy Act, R.S.O. 1914, eh. 68, considered.|

Appeal by defendant from the judgment of Lennox, .1., with­
out a jury, at Sandwich. Varied.

Statement.
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ONT. M. K. Cowan, K.( '., for defendants J. R. Rourke and Mary
s. c. McBride, appellants.

Rourke

Halford.

./. II. Rodd, for the defendant Christine Halford, appellant. 
F. D. Davis, for the plaintiffs, respondents.
G arrow, J.A.:—James Rourke and Dennis M. Rourke were 

brothers. James was a bachelor, and Dennis was married, and 
James resided with Dennis for many years, first at the residence 
of the latter in the township of Maidstone, and afterwards at his 
residence in the city of Windsor, in the county of Essex, to 
which Dennis, with his family, had removed. After the removal, 
James developed symptoms of lunacy, with the result that he 
was admitted to the Asylum for the Insane at the city of London, 
Ontario, where he remained for some time, and Dennis was duly 
appointed by the Court to be the committee of his person and 
estate.

The date of the order declaring James a lunatic is the 16th 
June, 1908. On the 1st March, 1910, an order was made for the 
discharge of James from the asylum, and he was accordingly 
discharged. He did not, however, return to his former home 
with Dennis, but remained in the city of London, and resided 
at the House of Providence there, where he died on the 11th 
November, 1913. The order of the 16th June, 1908, declaring 
him to be a lunatic, was never superseded, and Dennis continued 
to act as committee until his own death on the 4th July, 1913.

In the month of April, 1911, Dennis handed over to the defend­
ant James Raymond Rourke the sum of $2,450 out of moneys 
belonging to James in his hands as committee, and, in the following 
month of September, a further sum of $2,500 to the defendant 
Mary McBride, also out of the moneys of James in his hands as 
committee. The defendants James Raymond Rourke and 
Mary McBride arc brother and sister and both children of Dennis. 
The only authority which it is claimed that Dennis had for making 
these payments, consisted in each case of a written order said 
to have been signed by James while residing at the House of 
Providence in London, directing the payments to be made by 
Dennis. The alleged object of the payment to the defendant 
James Raymond Rourke was to enable him to purchase a house 
at the city of Windsor, which afterwards was carried out, and the 
conveyance taken in his name. And the object of the payment
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to the defendant Mary McBride was to enable her to purchase 
a house at the town of Gravenhurst, which was done, and the 
conveyance in like manner was taken in her name.

And this action was brought by the executors of James for 
the purpose of having such payments disallowed, and the money 
recovered for the estate of James.

The grounds upon which recovery is sought are two: (1) that 
James, while the order declaring him a lunatic remained unrevoked 
and in force and the committee undischarged, was in law incapable 
of so dealing with his estate; and (2) that, in any event and 
apart from the order declaring him to be a lunatic, James was, 
when the alleged gifts were made, of unsound mind.

Lennox, J., proceeding apparently upon the second ground# 
found in favour of the plaintiffs. The following extract shews in 
brief the general view of the learned Judge : “ There was no evidence 
to satisfy me that as a matter of fact James Rourke was of sound 
mind or capable of dealing with his property or moneys at the 
time of the alleged gifts or either of them, or at any time subse­
quent to June, 1008. The defendants have failed to prove 
recovery in the legal sense, though it is possible that his condition 
improved in some1 respects.”

In the argument before us it was contended by the learned 
counsel for the defendants that the first objection was invalid, 
and that the case upon which it was based, In re Walker, [1005] 
1 Ch. 100, in which it was held in the Court of Appeal that a 
lunatic so found could not, even in a lucid interval, execute a 
valid deed by way of gift, was not intended to lay down a general 
rule and had no application to the facts of this case. Lennox, 
J., although he refers in his judgment to the objection, does not 
express a decided opinion upon it.

The law upon the subject was apparently examined with much 
care and particularity in In re Walker, which did not apparently 
turn upon any peculiarity in the facts, distinguishing it from this; 
and the conclusion reached, as expressed in the judgment, that 
the deed was null and void, is quite broad enough to cover, and 
does, I think, cover, such a case as this.

The objection, however, has, I think, a double aspect. It 
offers what is strictly a legal objection, which goes to the root of 
the matter, and it also has an important bearing upon the other
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objection, for unde r that objection the inquiry into the question 
of fact necessarily begins with the highly important, circum­
stance1 that, before these gifts were made, the deceased had been 
declared by the Court to be* a ic, and that when they were 
made the order was still unrevoked, and his estate in the hands 
of the c appointed by the Court. Nor is the effect
materially modified or minimised by the circumstance of the 
lunatic's discharge from the asylum, for all that that amounts to, 
as explained by l)r. Robinson, the superintendent, is, that the 
asylum officials then regarded him as having so far improved 
that he was considered to be harmless and that he might safely 
be restored to his friends.

Agreeing as I do with the conclusion of Lennox, J., upon the 
question of fact, I am afraid I can add but little to what he has 
already said upon that subject.

As to the important feature of the occasion on tin
written orders were obtained, no one was present but the deceased 
and the beneficiaries, and there is no evidence but theirs as to 
what actually took place. True, Sister S<" ", who was
called, deposed that the deceased after tin; interviews told her 
in each case what he had done. To that extent then it may be 
assumed to have been established that he had intellect and 
memory, but it does not carry one very far, having regard to all 
the circumstances, l'hc same Sister also gave evidence that the 
deceased talked rationally, so far as she observed. And the 
Mother Superior, Mother Angela, gave similar evidence. Rut 
neither had had any opportunity of testing his business capacity.

There is perhaps a little more in the evidence of Mr. Murphy, 
a barrister and solicitor who was called in to prepare a power oi 
attorney for the deceased in the summer of 1913. Mr. Murphy, 
however, when he saw him, was unaware that the deceased had 
been a lunatic. What he saw, as described, was an old man in 
bed who was able to talk with apparent intelligence about his 
property and to express the wish that his agent, Mr. Halford, 
might, have the widest powers of management. He also spok* 
to Mr. Murphy of changing his will, but in the end decided not 
to do so. Mr. Murphy said: “ man was ccccntrii,
but I don't think 1 knew at, that time he had ever been in the 
asylum. There was no indication that he should be in an asylum 
from what I observed of him. He seemed to be pretty keen mi
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money matters and knew his business pretty well." And l)r. 
Mugan’s evidence, although in a negative form, is practically to 
the same effect. He said : "I have no cause or no reason to say 
that he was not in a mental condition to do business. My 
observation did not point to anything to indicate that he was not, 
or that he was, an insane man.” Dr. Mugan had occasionally 
seen the deceased in the House of Providence, of which Dr. 
Mugan was a physician, but he, like the others, had had no oppor­
tunity of testing his business capacity. Dr. Robinson, the 
superintendent of the asylum, who was also called, did not assist 
the case of the defendants.

The theory of the defendants is, that there had been a com­
plete recovery, and that the revocation of the order declaring the 
deceased a lunatic was practically a matter of form. That theory 
would have had more support if James had returned to his former 
home with Dennis and had resumed the personal management of 
his estate. They knew, or at least Dennis knew, that it was 
necessary, if James had really recovered, to have the order 
revoked, for he had discussed the matter with Mr. Cleary, his 
solicitor. But, it is said, he declined to make the application on 
the ground of expense. It is a pity, in view of what followed, 
that Mr. Cleary did not, as he had the opportunity of doing, 
advise against the irregularity, and indeed illegality, of what was 
proposed, when he drew for Dennis the order for the first gift, 
the one to the defendant James Raymond Rourke. His excuse 
is, that, as it left his hands, there was in it the alternative of a 
loan (afterwards struck out) instead of a gift ; but the excuse is, 
I think, very weak, lb* might, in any event, at least have 
recommended that independent advice should be supplied or at 
least tendered to James, and that the transaction, so irregular 
and so dangerous, legally, should be carried out in every respect 
in the strictest and most careful manner, so as to be able to shew, 
if required, that the deceased iully understood what he was 
doing, and that the act was indeed his own deliberate act.

Mr. Cleary does not seem to have been consulted in the case 
of the second gift, that is, the one to the defendant Mary McBride. 
There is, however, otherwise no substantial difference in their 
circumstances between them, and what I have said as to the one 
applies also to the other.

The money in each case seems to have gone into land which

ONT.

8. C.
ROUUKE

IIai.kord.

(«arrow, J.A.
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ONT. still stands in the names of the defendants James Raymond
H < ltourke and Mary McBride. No relief by way of following the

ltoURKK

Halford.

money is apparently asked on the record. If it had been, I think 
the plaintiffs would have been entitled to do so, and to have the 
liens realised, if necessary, by sale under the direction of the

Cîarrow, J A. Court.

SiaRw. J.A.
Hodgina, J.A.

For some un< reason, no disposition seems to have
been made at the trial of the claim to indemnity made in the 
pleadings and urged before us by the defendant Christine Halford 
as executrix of Dennis against her co-defendants. She is, I think, 
entitled to such indemnity without costs, although not, I think, 
to the lien to which, in my opinion, the plaintiffs were entitled : 
see Moxham v. Grant, [1900] 1 Q.B. 88; and the formal judgment 
should be amended accordingly.

I would otherwise dismiss the appeal with costs.
Maclaren and Magee, JJ.A., concurred.
Hodgins, J.A.: I agree with the learned trial Judge that the 

evidence falls short of establishing that James Rourke had re­
gained a normal and sane condition when lie signed the papers 
relied on to authenticate the transactions complained of. But, 
as these documents were to be acted on immediately, and were to 
affect and did affect his property, I am unable to see how the 
mental state of James Rourke is material to the issue raised. 
He had been declared a lunatic by an order made under the Lunacy 
Act on the 16th June, 1908. The effect of it was to create; a 
disability which could not be disregarded while the order stood 
unreversed. It did not divest the lunatic of his property, but 
it did disable him from controlling or dealing with it. He was 
as incompetent to manage it or to part with it as if he had been 
born an idiot. The theory of the law is, that the Crown may 
intervene for the benefit of a person of unsound mind, and can 
for his person and estate. An order of Court is the modi* em­
ployed to carry this into effect, as is declared by sec. 3 of R.S.O. 
1914, eh. 08. Every precaution is taken before the order is 
made; it may be appealed from, and may be superseded if the 
lunatic regains his reason. But, while the order is in force, it 
is final (sec. 7, sub-sec. 8); and, as to the custody of the estate 
of the lunatic, it is effective upon the completion of the com­
mittee's security. The committee must manage the estate,

0757
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under and subject to the discretion of the Court, for the benefit ONT-
of the lunatic or of his family, and the statute makes special and S. ('.
detailed provision for its due management. The committee can rÔüree

only act on behalf of the lunatic upon the order of the Court. ,, 1
Halford.

It is inconceivable, having regard to the terms of the Lunacy |f -—ja 
Act, that the lunatic may himself deal with or in respect of his 
estate, either with or without the assent of his committee, while 
it is in the hands of the Court. The whole scope of the Act is 
directed to vesting “all the powers, jurisdiction and authority 
of His Majesty” in the Court, and providing for the exercise of 
control by the Court, its instrument being a committee, who nets 
only upon the order of that Court.

If, as was argued, the lunatic may initiate and complete 
transactions, whose validity is to ' upon his mental state
when they are done, then the Crown would be compelled, in 
every such case, to enter into litigation with the lunatic or those 
who have thus acquired ostensible interests in his estate in order 
to assert its authority.

Such a state of affairs would be intolerable, and it is, in my 
judgment, impossible in face of the statute.

It, was attempted, on the argument, to distinguish In re 
Walker, [1905] 1 Ch. 1G0, on the ground that in that case the 
lunatic was alive, and that lien- tin* lunatic was dead. But, as 
the impeached transactions took place during his lifetime and 
were then consummated, to the detriment of the lunatic’s estate, 
they directly affected the control of the estate, which was then 
vested in the Crown. The decision in In rc Walker is based upon 
the principle that there cannot, after an order is made declaring 
lunacy, lie a dual control, and that the Court will not, except 
in the way provided in the statute for superseding the order, 
inquire into the lunatic’s state of mind, which is finally fixed 
while the order stands.

Hence it follows that the investigation which took place at 
the trial in this case was incompetent and should not have been 
entered upon.

For these reasons, I would dismiss the appeal. There is no
good reason why an indemnity order should not now he made,
as indicated by my brother Garrow. , ,Judgment varied.

B0D
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PACIFIC COAST COAL MINES v. ARBUTHNOT.
liritixh Columbia Court of Ap/teal, Macdonald, C.J.A., Martin and 

(lalliher, JJ.A. (letober .Î, 191*1.

Corporations ani> companies ($ IN' (! I 105) Parliamentary irrkoi - 
LARiTiEs—Resolution Defective notice - Ratification.

After a resolution for the issue of debentures has Ix-en ratified by the 
acquiescence of the pro|>er number of shareholders, and acted U|hiii. it 
cannot be attacked on the ground of insufficiency of the notice of the 
meeting.

Appeal by the defendants from the judgment of Clement, J. 
Reversed.

Iiodwell, K.C., and K. 1\ Davis, K.C., for appellants.
IV. ,/. Taylor, K.C., for respondents.
Macdonald, C.J.A.:—The agreement (of February 11, 1.911), 

was the outcome of disputes between a group of shareholders 
of tin1 plaintiff company designated below the Victoria group, 
and a rival group of shareholders designated the New York 
group. These designations are not quite accurate, but enough 
so for the puri>oses of this judgment. The Victoria group was 
in control of the Ixmrd of management and the other faction was 
striving to get control. After negotiations extending over a period 
of 2 months, the agreement was come to, the important terms of 
which are that the principal members of the Victoria group should 
surrender to the company their share holdings of a value of up­
wards of 8800,000, and receive in return therefor debentures 
of the company thereafter to be issued.

It was further agreed that the authorized capital of the com­
pany should be reduced by the cancellation of the surrendered 
shares together with some unallotted shares, amounting in all to 
$1,000,000 and that a debenture issue aggregating one and a-half 
million dollars should be made.

There was also an article in the agreement releasing the 
retiring members from any claims by the company against them 
for anything theretofore done, as promotors or directors.

The parties to the agreement were the company of the mu 
part and the surrendering members of the other part.

To insure the legality of the transaction, the promoters of 
it (both groups) procured the passage of an Act of the Provincial 
Legislature, eh. 72 of the Acts of 1911, authorising the company 
to reduce its capital in the manner al)ove set out, and to issue the 
debentures, the latter subject to the approval of the shareholders, 
and it finally enacted as follows :
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3. The said agreement and all the terms thereof are hereby validated, 
ratified, and confirmed, subject to the same being adopted by a resolution 
paused by 75% of the shareholders of the company present iiersonally or by 
proxy at any meeting of the shareholders of the said company called for that 
purpose, and for the purjMise of authorizing the issue of the said debentures 
after February 14, 1911, and upon a copy of the said resolution being filed 
with the registrar of joint stock companies at Victoria, B.C.
There is nothing in the objection that the notice convening 
the meeting was bad because it was given prior to the passing of 
the special Act above referred to. That meeting was called 
under powers which the company possessed apart from the special 
Act—powers taken by its memorandum and articles of associa­
tion. I am of opinion too that the adoption of the agreement 
by a majority of 75% of the members present at the meeting, 
in person or by proxy, was all that was required—that a majority 
of 75% of the whole body of shareholders was not called for. 
Whether those present comprised 75% of all the shareholders is 
not quite cleared up by the evidence, but in view of my const ruc- 
t on of the language used in the special Act 1 need not pursue 
that question.

Now the defence (if any), in the proceedings leading up to the 
adoption of the resolutions passed at the meeting called for the 
purpose of obtaining the approval of the members as required by 
the special Act, was the insufficiency of the information given to 
the shareholders by the notice. The notice described the parties 
to the agreement ; t recited its date; that it was deposited with 
the registrar of joint stock companies at Victoria, and could be 
seen at the meeting, and gave notice that resolutions would be 
passed reducing the capital as above mentioned, and authorising 
the said issue of debentures, and the adoption of the agreement. 
There can be no suggestion of fraud in connection with this meet­
ing, nor in the manner in which it was convened. There is not 
to my mind the slightest indication of intentional concealment of 
facts. The meeting was attended by the principal shareholders, 
either in person or by proxy, and these represented 97% of the 
company’s capital.

The resolutions were passed unanimously, and the business 
of the company lias ever since been carried on on the new basis 
established by those resolutions.

The retiring members duly surrendered their shares, the 
company’s capital was reduced, the debentures were issued and

B. <*.
C. A.
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Coast Coal

Arbuthnot.

Macdonald,
(MA.
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<lisi)os(‘d of in accordance with the resolutions, and some of them 
are now held by strangers.

The New York group took over the business of the company 
thereafter on the new basis.

Four annual meetings of the company have since been held at 
which the members largely attended in person or by proxy.

At one of them—that of 1913—all the shares were represented 
except 31—out of a total of more than 12,000.

This action was authorized by resolution carried by the votes 
of those controlling the shares of the Now York group: in other 
words, the New York group having obtained control of the com­
pany. having conducted its affairs for 4 years, now seek in tin- 
name of the company to have what they themselves were party 
to set aside and rescinded. The carrying out of the agreement 
without its adoption by the shareholders was ultra vires of tin- 
directors—not of the company. What was irregularly done 
could be ratified and adopted by the shareholders. The con­
tention of the respondents is that what was done could be ratified 
only in the manner specified in the special Act, /.<*., by a resolution 
having the support of a majority of 7W , of the shareholders.

That was the view taken by the Judge, and as I am impelled 
to differ from him. I shall state briefly my reasons for so doing.

1n the first place. 1 will assume for the moment that the resolu­
tions were of no effect by reason of the insufficiency of tin* notin'. 
On that assumption the directors carried into effect the agreement 
of February II. 1911, without authority. It is conceded that 
the company could have formally ratified and adopted what the 
directors did had they chosen to do so. That being so, I am of 
opinion that the adoption by acquiescence of all the shareholders 
would be just as effectual as a formal reduction to bind the com­
pany, and that such adoption would be just as much a bar to 
this action as a formal one would have been if given.

To prove ratification of a contract it is necessary to shew that 
the shareholders knew what the contract was, and that they 
have in some way recognized it as binding: Lindley on Companies, 
()th ed., 234. These conditions are I think fulfilled ill this case.

At the general meeting of the company held in August, 1911, 
the chairman read a statement which in my opinion sufficient b 
disclosed the terms of the agreement and what had been done



31 D.L.R.I Dominion Law Hkvorts. 381

under it up to that time. Copies of this statement wore sent to "•_ 
all the shareholders. Kadi year thereafter, up to and including <\ A. 
1915, annual general meetings of the company were held of which Pacific 

all shareholders were duly notified in accordance with the régula- ( "VÎT ( OAL 
tions of the company, and while shareholders largely attended v. 
these meetings, either in person or hy proxy, no objections to 'uhuthnot. 
the transactions were raised by any of them. Shareholders MRcj°“ld’ 
who t<H)k any interest at all in the affairs of the company must 
have known of its re-organization in 1911. the change of manage­
ment and retirement of the old directors, the reduction of the 
company's capital, and the debenture indebtedness; but they 
were silent for 4 years, during which period the business of the 
company, which was a large one, was carried on, and during which 
great changes were made in the company's properties and affairs 
which cannot now be unmade. A stronger case of ratification by ac­
quiescence it would be difficult to imagine.

Again, there is another view which 1 think I am entitled to 
take oil the question of ratification by acquiescence. A meeting 
was in fact held ami the resolutions were passed by the specified 
majority. The notice convening it alone is alleged to have been 
defective. If so, it contravened what appears to me to be a 
directory clause in the articles, and the shareholders had notice 
of that defect wliic.li was patent on the face of tin* notice. They 
must be presumed to haye had knowledge of the company's 
regulations and of the law. Having that knowledge, they have 
made no complaint in respect of the resolutions as passed. In 
these circumstances a ( ourt of equity should not, I think, rescind 
the agreement and declare what has been done on the faith of 
these resolutions invalid.

In what I have said I do not wish to be understood as having 
formed an opinion on the question whether the notice1 did or did not 
sufficiently specify the purjioses of the meeting; I have assumed 
in respondent's favour that it did not. The question of the 
sufficiency of a notice of this kind is one of fact, as Kekewich, ,1., 
said in Normandy v. hid, Coopr <$• Co., [ 190S] I Ch. 84, 77 L.J.
Ch. 82, which must be governed by the circumstances of the 
particular case.

The appeal should be allowed and the action dismissed.
Martin, J.A.:—1There are several points of importance mm», j.a. 

raised in this appeal but the first and special one is that raised
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respecting the regularity of the meeting authorised by the special 
C. A. Act, eh. 72 of 1911, and if the provisions of that Act have been 

Pacific complied with then the action fails and this appeal must be allowed. 
Co^®T ( nAL The point is not tree from that difficulty which so often arises 

v. in the construction of private Acts of Parliament, but as the 
Ahbuthnot. pr0(.(,v1iingS taken under that Act are of no general importance 

Martin, j.a. and will form no precedent I shall content myself by saying 
that in my opinion its requirements were complied with, there 
being more than seventy-five i>er cent, of the shareholders per­
sonally present and the meeting was in all other respects regularly 
held. Much was said regarding the alleged insufficiency of tin- 
notice but I am of opinion, viewing it in the light of all the unusual 
circumstances, that, as the Master of the Rolls said in BaiUie v. 
Oriental Telephone. etc., Co., [191 5] 1 ( ’h. 503, “substantially put the 
shareholders in tin- position to know what they were voting 
about.”

Being of this opinion it would be unprofitable to discuss the 
other points ami it follows that the appeal should be allowed. 

oaiithtT,j.a. Galliher, J.A.: I agree in tin- conclusion of the Chief 
Justice. Appeal allowed.

ONT. Re CUTTER.
A (> Ontario Supreme Court, Iioyd, C. April 27, 1916.

1. Wills (§ III (i J 125)—Lire estatk—Remainder over—“Revert."
Where a testator leaves all the residue of his estate to a named person, 

and then says that on the decease of such person “the unused or unex- 
I tended balance shall revert,” an apparently absolute gift is cut down 
to a life estate; if the life tenant be one for whose maintenance the 
testator was evidently providing, the whole residue may be employed 
for that pur|M>se. in specie, and if necessary the capital may be encroached

2. Wilis (§ 111 (i 1 138)—Condition in restraint of marriage—Mixed

A provision that “in the event of the marriage of my sister all the 
residue bequeathed to lier shall go to the Odd Fellows Home,” is a con­
dition in general restraint of marriage and void; the rule applies to 
mixed funds and to real and |x-rsonal estate given together.

Statement. Motion by executors and trustees for an order declaring the 
true construction of a will in regard to certain questions arising 
upon the gifts, devises, and bequests therein.

The following questions were submitted by the applicants:— 
(1) The testator in his will states: “To my sister Rose A. 

Cutter I leave all the residue of my estate. On the decease of 
my sister Rose A. Cutter the unused or unexpended balance shall
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revert to the Odd Fellows Home of Toronto.” I laving regard 
to what follows the above quotation, should or should not the 
word “revert” be taken as used by the testator not in its literal 
sense, but introduced by mistake or ignorance as to the meaning 
of the same, and, in place of the word “revert,” words such as Statement, 
“shall go to” or “I devise and bequeath to” the Odd Fellows 
Home of Toronto, Ontario, be substituted therefor?

(2) Having regard to the last mentioned quotation from the 
will, which states that “the unused or unexpended balance shall 
revert to the Odd Fellows Home of Toronto,” if it be held that the 
word “revert” should be rejected and other words substituted 
shewing a devise and bequest to the Odd Fellows Home, has 
the said Rose A. Cutter any power to mortgage, sell, or convey 
the real estate left by the testator, free from the control of the 
executors and trustees, or of the residuary devisee and legatee, 
the Odd Fellows Home of Toronto?

(3) Following the last mentioned devise and bequest, the will 
reads: “In the event of the marriage of my sister Rose, all the 
residue hereinbefore bequeathed to her shall go to the Odd Fellows 
Home of Toronto, Ontario.” As this is a mixed fund—(1) Are 
the executors and trustees bound to transfer to the said Rose A.
Cutter, absolutely, all the residue and remainder of the personal 
property of the testator, forthwith after the payment of all 
just debts, funeral and testamentary expenses of the deceased, 
and expenses of the administration of the estate of the testator 
that may come to their hands? Or (2) must they hold the real 
and personal property in their possession until the death or 
marriage of the said Rose A. Cutter, whichever may first happen, 
for the purpose of distribution of the “unused or unexpended 
balance” of the estate, and does the word “balance” apply to the 
real property ns well as the personal property left by the deceased?

(4) If the said Rose A. Cutter is entitled to tin* residue of 
the personal property, to what extent?

li. G. Smythe, for the applicants.
1). Inylis Grant, for Rose A. ('utter.
0. L. Lewis, K.C., for the Odd Fellows Home.
Boyd, C.:—The testator, Colonel Cutter, had a fixed place 

of abode in Ontario, at Toronto, where, 1 suppose, he made the 
estate which he left in his will, which is all in this Province.
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He died while un a visit to his sister at Mishawaka, in the 
State of Indiana, U.S., where she, his chief beneficiary, is resident. 
The will is dated the 15th April, 1915, and his death was on the 
3rd October, 1915, while lie was yet in Indiana. He left no wife 
or children.

One reading the will as a whole cannot fail to see that he set 
great store by his connection with the Odd Fellows association, 
in which he was insured for $1,000. The whole estate is given 
to trustees for the different legatees. He gives his Odd Fellows 
jewels to a Toronto Lodge, and his Masonic jewels, cloak, and 
charm, to one named; and he desires his sister Hose to repay 
the Toronto Lodge all sick benefits the Lodge has paid to him, 
in case she feels able to do so. He is solicitous also for the well­
being of his sister, and the clause which occasions the difficulty 
in this will relates to her in the following terms: “To my sister 
Hose A. Cutter I leave all the residue of my estate. On the 
decease of my sister Hose A. Cutter the unused or unexpended 
balance shall revert to the Odd Fellows Horae of Toronto, Ontario. 
In the event of the marriage of my sister Hose all the residue 
hereinbefore bequeathed to her shall go to the Odd Fellows 
Home of Toronto, Ontario.”

His estate was made up of debentures aggregating about 
$4,500; cash in 1 tanks and in savings accounts in all about 
$10,000; furniture, pictures, and jewellery, estimated at about 
$700; the life policy already mentioned of $1,000; and a parcel 
of land in Toronto, valued at $4,000: total, about $19,000. 
No estimate is given of debts, etc., to be first paid; but the pecuni­
ary legacies will reduce the money by $1,300.

Apart from the interpretation of other wills and decisions 
thereon, the testator's intention appears to be to benefit both his 
sister and the Odd Fellows Home. He is minded to benefit 
her so long as she keeps her name and unwedded state; but the 
husband she chooses (if she does marry) must be one who can 
keep her, and not one who will depend on her means, derived 
from the testator.

The last sentence of this clause under consideration throws 
some light on the first part of it. He says, if the sister marries, 
“all the residue hereinbefore bequeathed to her shall go to the Odd 
Fellows Home.” This contemplates a substantial residue, dim-
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inished, it may be, by her using and spending, but not exhausted. 
This last part, using the words “shall go to,” throws that same 
meaning to the word earlier used, “revert” to the Odd Fellows 
Home. The first part is the difficult one, and I confess that 1 
have not found the solution an easy one, and it may well be that 
other judicial minds might come to a different conclusion.

My first impression on the argument was, that these first 
words gave her an absolute estate; but Mr. Lewis’s vigorous 
argument induced consideration. 1 think that in an earlier 
state of the law it would have been held that the gift was of the 
whole residue and that the direction as to the unused and unex­
pended balance was an expression of intention which would fail 
of effect on account of its uncertainties: see per Sir W. (Irant in 
Hull v. Kingston (1816), 1 Mer. 314. The earlier view would be, 
that in seeking to deal with “the balance”—i.e., so much of his 
estate as remained after its diminution by means of his sister’s 
user and expenditure during her life—that sister, to whom he 
had given an absolute interest, would retain it. He first gives 
an absolute interest in his residuary estate, and then cuts it 
down or seeks to do so by a gift over of what is not spent by his 
sister during her life. On this reading of the will, the gift over 
would be void and inoperative, on the double ground of uncer­
tainty and repugnancy.

But there is a later trend of decision, making for supporting 
such testamentary dispositions, though there are still many 
fluctuating opinions and divergent decisions in cases hardly dis­
tinguishable in language from each other. And all the Judges 
justify themselves on the ground that they are seeking lo carry 
out the expressed or fairly inferential intentions of the testator. 
No doubt, the intention of the testator is the key to unlock 
difficulties, unless he has so expressed himself that to give effect 
to his words would violate a rule of law. Rules of construction 
may be modified so as to give effect to the real meaning and 
purpose of the testator.

The antinomy of judicial decision is well and briefly summar­
ised in the last (1910) edition of Jarman, vol. 2, p. 1208: “In 
several cases a gift to A., with a direction that at A.’.; death ‘the 
residue’ or ‘whatever remains’ of the property shall go to 13., 
has been held to give A. a life interest only, while in other cases
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ONT. somewhat similar words have been held to give A. an absolute
8.C. interest, or a life interest with a power of appointment or dis­

Hr.
Cutter.

position.” He cites cases of which among the first and perhaps 
the leading case is by Knight Bruce, Y'in 1849, Constable v.
Bull, 3 DeG. & S. 411. In that case the testator directed his 
debts, etc., to be paid, and gave all his estate to his wife and at 
the decease of his wife whatever remained of his ejtate was to be 
equally divided between persons named. The Vice-Chancellor 
said : “The gift to the wife is universal in the first instance, and 
then follow the ulterior gifts, with the words, ‘whatever remains 
of.’ The only question seems to be, whether these three words 
have the effect of preventing the gift to the widow from being 
construed as a gift of a life interest; for, without these words, the 
subsequent bequests would have the effect of so reducing the 
interest given to tin* widow. There are several meanings capable 
of being rationally attributed to these words, which would be 
inconsistent with the construction giving to the widow the power 
of disposing of the property; and, as at present advised, I think 
that the other legatees have a substantial interest, and that such 
of them as survived the widow' are entitled.” On the last day of 
the Term, His Honour said that he remained of the opinion he 
had given ; and a tlecree was made for administrat ion.

The decision was followed in 1879 by Hall, V.-C., in Bibbens 
v. Potter, 10 Ch. 1). 733, 735, and by Kay, J., in lie Sheldon 
and À'cw6/c(1885),53 L.T.R. 527, in which the language is similar 
to that of the will in hand. See In the Estate of Lupton, [1905] 
P. 321.

A strong decision in the Irish Court of Philson v. Stevenson, 
decided in 1903, is notable because the Judge below declined to 
follow Constable v. Bull, and was reversed by the Court of Appeal 
—FitzGibbon, Walker, and Holmes, L.JJ. The testator gave all 
he possessed to his wife, and at her death £50 to be paid his sister, 
and “if any balance” to go to his brother. Porter, M.R., held 
that the widow had an absolute estate, and held the subsequent 
provision inconsistent with such estate: Philson v. Stevenson, 
37 Ir. L.T.R. 104—the appeal at p. 225. The Judge in Chief 
followed Constable v. Bull, and said: “The fair construction of 
this will is that the testator ir ‘ ‘ ‘ is wife to take and enjoy
his property. That when she died £50" (of the testator’s money)

01
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“should go to his sister, and the rest” (i.e., “the balance” of his _£•
assets after paying the £50) “to his brother.” Walker, L.J., K. C.
said that the respondent’s construction would create a repug- 
nancy, and this construction will not be given unless the Court Cutter. 
is coerced to do so, and there was a plain construction of that will noyd.c. 
which did not create a repugnancy; and Holmes, L.J., concurred.

A like variation in a similar ease» is found in our Courts, but 
not so markedly expressed as in the Irish case cited. I refer to 
Roman Catholic Episcopal Corporation of Toronto v. O'Connor 
(1907), 14 O.L.R. GOG: the words were : “I give ... all 
my estate to my sister . . . and after the death of my said 
sister, I desire the remainder of my estate, if any, to be equally 
divided,” etc. Mabee, J., held that the sister took the whole 
absolutely; in the Divisional Court, without deciding definitely, 
the Court found difficulty in following the learned Judge, and were 
not satisfied that the words could be successfully distinguished 
from those in the wills in such cases as, among others, Constable 
v. Bull, 3 De G.&S.411.

The like diversity of opinion has extended to the Courts of 
Australasia: compare In re Carless (1911), 11 St. R.N.S.W. 388, 
in which Simpson, C.J. in Eq., adheres to and follows Constable 
v. Bull; and a later decision, in 1913, of A’Beckett, J., in Wright 
v. Wright, (1013] Viet. L.R. 358, in which he speaks of Constable 
v. Bull as an unsatisfactory decision, and, managing to distin­
guish it, gives it the go-by.

I think the weight of authority and the manifest intention of 
the testator to benefit the Odd Fellows, as well ns his sister, lead 
to the conclusion that the apparently absolute gift should lie cut 
down to a life estate.

There is, of course, the other contingency, of her marriage, 
to be taken into account, whereby the testator intends that her 
life estate may be curtailed and go over, upon her marriage, to 
the Odd Fellows. The validity of this condition was not discussed 
before me, but the point was taken and cases handed in to shew 
that it is void. So it appears to me, as at present advised.

In Lloyd v. Lloyd (1852), 2 Sim. N.S. 255, 2G3, Kindersley,
V.-C., said: “And with regard either to his wife or to any other 
woman, a testator may make a gift so long as she shall remain 
single; but if he first gives a life estate to a single woman, a
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__ stranger to him, ami then annexes a condition that in ease she
S. C. marries at all, it shall go over, that, being in general restraint of
re marriage, is not a good condition.” This rule applies to mixed

Cutter. funds: Hell airs v. llellairs (1874), L.H. 18 Eq. 510, 51(3; and to
noyd. c. real and personal estate given together: Buddy v. Gresham (1878),

2 L.H. Ir. 442, per Christian, L.J., at p. 465. The view of 
Christian, L.J., was accepted and followed by Byrne, J., in In 
re Pettifir, (1000) W.N. 182.

This east* exemplifies the different operation of rules of con­
struction and rules of law. By the former, the Court is able to 
give effect to the intention of the testator and avoid repugnancy 
by making all the parts as far as possible effective; by the latter 
the rule of law displaces the clear intention of the testator where 
directions are given which would involve a condition in general 
restraint of marriage (with a gift over), which has been long 
regarded as a violation of public policy, and as such is avoided 
and frustrated by the law. This term of forfeiture must be, 
therefore, taken out of the will, and it leaves the sister, as I con­
ceive, with an estate for life. See lie Coward (1887), 57 L.T.R. 
285, 287, 291; Allen v. Jackson (1875), 1 Ch. D. 399.

There is no difficulty in the import of the direction that on the 
death of the sister the "balance shall revert to the Odd Fellows.” 
“Revert” is a flexible term, and in wills frequently takes colour 
and import from the context. In Jardine v. Wilson (1872), 
32 V.C.R. 498, 502, it was taken to mean “follow.” As used 
in the will under discussion in O'Mahoney v. Ilurdett (1874), 
L.R. 7 ILL. 388, 393, and in the phrase that if the niece should 
die unmarried the £1,000 should “revert to the nephew,” it was 
taken to indicate that the legacy was to come back or come 
away from the niece after she had the enjoyment of it. The 
same- word was so read (quoting O'Mahoney v. Ilurdett) by Strong, 
C.J., in Cowan v. Allen (1896), 26 S.C.R. 292, and he said (p. 312) 
that it certainly implied a gift over. One of its dictionary mean­
ings is “turn back,” and that fits in very well here—“the balance 
shall turn back to the Odd Fellows.”

Holding then that the testator gave a life estate in all his 
property to his sister, he would appreciate the mixed nature of 
his property, and that she was likely to live out of the jurisdiction 
of Ontario. He meant her to be well provided for out of the
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estate up to the date of her marriage (if she married) and, if she <)NT 
did not marry, till the time of her death. S. ('

The trustees desire direction as to how they shall deal with jtl. 
the estate in view of the life-tenant being non-resident. Cuttkh

There is no small difficulty in seeking to get some definite Boyd.c
rule from the cases on the extent of the claims of the life-tenant
who has special claims of near relationship on the testator. This 
sister, said to be about 54 years of age, is, as I understand, his 
only relation—the only one, at all events, whom lie has recognised 
in the disposal of his estate. The authorities were pretty well 
explored in He John non (1912), 8 D.L.H. 74(i, and stress was 
there laid on the opinion expressed by James, L.J., in In re Thom­
son's Estate (1880), 14 Ch. D. 203. lie thought that the widow 
took an estate for life with full power of enjoying the property 
in specie so that if there was ready money it need not be invested, 
but she might spend it, and she might use the furniture and enjoy 
the leaseholds in specie.

1 incline to think that the language of this will would justify 
a little more liberality, which the charitable institution getting 
what is left should not complain about. He gives her all 
the residue of his estate and at her death the unused or unexpended 
balance to go over. He contemplates that she shall use* and shall 
expend what is bestowed: to what extent? I think the whole 
residue may be t " so far as required for her comfortable
maintenance suitable to her state in life. In other words, if 
necessary the capital may and should, be encroached upon for 
the purpose of her proper maintenance, but for no other purposes.

1 may refer to He Fox (1890), 02 L.T.R. 702, not cited in He 
Johnson, 8 D.L.H. 740, and also to In re Under, [1914] I Oh. 
805, in which In re Thomson's Estate is commented on.

1 have no doubt that the sister is entitled in specie to the 
money and other articles quæ ipso usu consumuntur: see In rc 
Tack (1905), 10 D.L.H. 309, 311, 312.

As to the insurance, if that goes to the trustees under the 
trusts of the will, I think it should be regarded as money. She 
will be entitled as of course to the corpus from the debentures 
and the usufruct of the land.

If any difficulty arises, there will be a reference to ascertain 
to what she is entitled as a yearly allowance for maintenance, 
payable monthly or quarterly as she may wish.

6676
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ONT. But I trust this may be avoided. The charitable beneficiaries,
8. C. through their counsel, manifested a liberal attitude towards the
Re

Cutter.
sister; and I hope an amicable arrangement will be arrived at 
by which she will be satisfied and amounts fixed which may be

Boyd, C. presently paid to her and to the charity. The costs of all parties 
out of the estate.

Annotation. Annotation Estates for life.
Before the enactments presently referred to, words of limitation were 

necessary in a will to pass the fee. But the intention to pass the fee might 
ap|x;ar from other clear expressions of the will. Thus, a devise to J. I). 
"for his children” passed a life estate only. Hamilton v. Dennis, 12 (ir. 325.

After devises in tail to children, and a residuary devise of all proj»erty 
‘‘not herein mentioned,” there followed a devise of lands s|>ecificully to J. K. 
and J. 8., without words of inheritance. Held, that J. K. and J. 8. took 
estates fur life* only, and that the reversion passed to the residuary devisees. 
Doe deni. Ford v. Bell, (i U.C.Q.B. 527.

A devise of all the lands that might belong to the testator at the time of 
his death did not indicate an intention to pass the fee. Nor did a devise 
to J., provided that if he died before the testator, then to B., give J. more than 
a life estate on his surviving the testator. Doe dem. Paddock v. Green, 7 
X.B.R. 314.

A reference to "estate” might have indicated that the fee passed; but 
it must clearly have referred to the testator's interest in the land, and have 
been directly connected with the devise in question. 8o. on a devise to 
a widow of the income of “all my real estate” during her life, and after her 
death the same lands to go to children to be divided equally amongst them, 
it was held that even if the wonl “estate,” as used in the devise to the widow, 
were sufficient to indicate an intention to pass the fee, the word laid no rela­
tion to the devise to the children, and that they look life estates only. Dm 
deni. Whitney v. Stanton, 7 X.B.U. (132.

But a charge inqioscd upon a devisee of land gave him the fee, no words 
of limitation being used. Chisholm v. Macdonnell, 7 X.B.R. 137.

In Ontario, after March (1, 1834, on a devise* of lands, "it shall be con­
sidered that the devisor intended to devise all such estate as she was seised 
of in the same land, whether in fee simple or otherwise, unless it ap|iears 
upon the face of such will that he intended to devise only an estate for life, 
or other estate less than he was seised of at the time of making the will con­
taining such devise.” R.8.O. 1914 ch. 120, sec. 4.

And by the Wills Act, "where any real estate is devised to any person 
without any words of limitation, such devise shall (subject to the Devolution 
of Estates Art], be construed to pass the fee simple, or other the whole estate 
or interest, which the testator had power to dispose of by will, unless a con­
trary intention apjwars by the will.” R.8.O. ch. 120, sec. 31.

In British Columbia the same enactment except the words in brackets, 
is in force. R.8.B.C. ch. 241, see. 25.

In Manitoba, on and after May 30,1882;in New Brunswick, on and after 
January 1, 1839; and in Xova8cotia, on and after October 30. 1840, the sane' 
enactment, except the words in brackets came into force.
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Since these enactments, restrictive words are necessary in order to cut 
down an indefinite devise to a life estate.

“My wife shall he allowed to live on the said projierty during the term 
of her natural life,’1 gives a life estate. Eullon v. Cummings, 34 U.C.Q.B. 331.

A similar devise to a daughter as long as she remained unmarried gives 
an estate during the residence on the land unmarried. Judge v. Splann, 
22 O K. 409.

A devise to A. in fee, subject to the condition that daughters should 
“have at all times a privilege of living on the homestead and of being 
maintained out of the proceeds of the said estate during their natural lives," 
gives a life estate to the daughters. If artels v. Bartels, 42 V.C.Q.H. 22.

A devise in fee, with a direction that the testator’s daughters and their 
mother should have “a lien on said lands for a home during their natural 
lives" gives a life estate to the daughters. Scouler v. Seoulcr, 8 CM*. 9.

A devise to a widow of "her life in the said lot " gives her a life estate. 
Smith v. Smith, lSO.lt. 206.

A devise to children, "reserving to my wife, as long as she remains my 
widow, the revenues and incomes therefrom,” gives an estate to the widow 
durante viduitate. King v. Murray, 22 N.B.R. 382.

A devise to a wife "to be at her will and dis|>osal during her natural life," 
with a devise over, gives a life estate only to the wife. Doe dcm. Keller v. 
Collins, 7 U.C.K. 519.

But a devise to a wife for life, with a general power of disposal by will, 
gives a fee simple. Rc Beth une, 7 O.L.lt. 417.

Semble, that a devise to II. for her own use, with power to sell or dispose 
of the same as she may see fit. followed by a devise that after her death “the 
remainder of my estate, if any, be equally divided between, etc.," gives A., 
a life estate only. Roman Catholic Episcopal Corpn. v. O'Connor, 14 0.1,.H. 
066.

A vested remainder in fee. after a life estate with |lower of sale in the 
life tenant, is not affected if the power is not exercised. Doe dem. Sarny v. 
McEachren, 26 N.B.R. 391.

As to whether a devise for life, with a jHiwer of appointment amongst 
sons of the devisee creates a power or a trust, gun re. McMaster v. Mor­
rison, 14 Or. 138; Betty piece v. Turley. 13 O.L.K. I.

A devise to I). for life, "and to her children, if any, at her death, if no 
children," then over, gives a life estate to 1)., with remainder to children. 
Grant v. Fuller, 83 Oui. 8.C.R 34; Young x Denikt 2 «'ll; 723; Sweet v. 
Blatt, 12 0.lt. 229.

A devise to A. "and his heirs and executors forever," proviso, "that he 
neither mortgage nor sell the place, but that it shall be to his children after 
his decease,” was said to indicate an intention that A. should not have such 
an interest as would enable him to defeat his children, and therefore that 
lie took an estate for life only, remainder to his children. Dickson v. Dickson, 
6 O.K. 278. Scd quare, an estate in fee having been given by technical

A devise to a widow for life, followed by a devise of "everything real 
and personal within and without, and it is hereby understood that the prop­
erty above described shall be under the control of my said wife. After the 
decease of my wife ... to my nephew and his heirs," gives a life estate 
to the widow; the estate not being enlarged by the expression “everything

Annotation.
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Annotation, real and iiersunnl," because the remainder was clearly given to the nephew.

1 • 11
A devise to a willow for life, remainder to two sons ‘‘during the full term 

of their natural liven . . . and if either . . . should die not leaving
heirs the issue of his own Itody, his surviving brother shall inherit his share 
. . . and after the decease of both of my said sons” sale and division of
the proceeds amongst their heirs “then surviving." Held, a life (‘state for 
the joint lives of the two sons, remainder in fee to the persons answering 
the description of the heirs of the two sons at the death of the survivor of 
them. Ihiiglil v. I longerJieltl, 5 O.L.K. 274.

A devise to a husband and wife “and to their children and children's 
children forever ..." provided that the husband and wife should 
not be at liberty to convey, “as it is my will that the same may be entailed 
for the benefit of their children," gives a life estate to the husband and wife. 
The explanation that the “children" were to have a fee tail indicates that the 
words “children and children's children" are not words of limitation of the 
estate of the husband and wife. 1‘eterln,rough It. E. Vo. v. Patterson, là 
A ll. (Ont.) 371.

A devise to A. for life and at his decease to t he “second male heir of him anil 
his present wife and his heirs male forever, and in default of a second male 
heir to the eldest surviving female heir or child and her male heirs forever" 
gives A. an estate for life, remainder to a daughter (there being only one son) 
in fee tail male. Ur lirotrn <V Slater, f> O.L.K. 3Nti.

A devise to S. II. (I. of “the use of my farm . . . also to his lawful
children, and in case of his death without children, then to . . . daughters
and their heirs-forever." gives S. II. (!. a life estate only. S. II. (i. having 
the use. it was held that the children (of whom the only one at the date of 
the will was t n rentre) could not share with him; nor could that child exclude 
after-born children who might be alive at the death of S. II. (i. In order, 
therefore, to give both S. II. (i. and all his children an interest, it was held 
that S. II. ( I. took a life estate, remainder to his children living at his death : 
and in default of such children, then over, (hurley v. Gilbert, 12 N.B.R. SO.

A i lev ise to (I. for life and if he marries to his wife for life, and on t In­
dent h of both to his children and their heirs, gives (!. a life estate, remainder 
to his wife for life, remainder in fee to children. Ite Sharon «(• Stuart, 12
O.L.K «aï.

A devise of all real and |H-rsonal property to the testator's widow, fol­
lowed by a declaration that “my wish and desire is that she divide" in certain 
proportions amongst the testator’s children, held to give a life estate to the 
widow, in order to prevent a complete exclusion of the widow who was evi­
dently intended to be benefit ted. Wilson v. Graham, 12 0.R. 401).

Similarly, a devise to A. generally, with a restraint on alienation and 
against waste, followed by a dis|sisition amongst his children after his death, 
according to the discretion of the executors of the testator, gives A. a life 
estate only. Met*hail v. Melntosh, 14 0.11. 312.

So, also, a devise on trust for sale, and to invest the proceeds for main­
tenance of the devisee and her children, and till sale to take the rents and 
profits for the life of the devisee, gives an estate for life only with a power <>i 
sale. Ite O'Sullivan, 5 N.8.R. 541).

A devise of the “possession, use. and occupation” of land and all tin- 
rents and profits of all the estate to a widow ‘‘for the support of herself and
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children." with a proviso tliut if the rents ami profits are not sufficient resort Annotation,
may he had to principal, and a direction that what remains at the death of 
the widow shall go to the children, gives a life estate to the widow. Kna/i/t 
v. Kitty. If. X.ll.lt. 909.

Where, after a direction to convert, the testator bequeathed a |H>rtioti of 
the proceeds to M. S., with a proviso that M. S.'s interest should not he 
transferable or transferred to any other person, hut might he inherited b\ 
her children, and in case M. S. died without legitimate issue, then, that her 
interest should "revert hack" to other legatees, it was held that M. S. took 
a life estate only. Jeffrey v. Sr oil, 27 ( ir. .111.

NICKLIN v. LONGHURST. MAN.
Manitoba ('our! of A muni. Horn U, It >r hards. I‘mini , ( 'mm rim »

timl llnyyarl. .1.1 .A. Snrrtnhrr, ft, MW.

Infants (ft 1 1) 2 251 Hi im i.iatkin of m iu hasi Hknkfits.
An infant on attaining majority has the right to repudiate a contract

for the purchase of |K*rsonal pro|M‘rty of which lie had not taken |missc>-
sion. and to recover the payments made by him thereon, not having
received any benefit under the contract.

Appeal by plaintiff from a judgment dismissing the action, statement. 
Reversed.

II. McK. McConnell, for appellant.
.1. II . Howeny and II. (’. Corker, for respondent.
The judgment of the Court was delivered by
Richards, «J.A.:—On October IV, defendant owed plaintiff itiehnrde,j.a. 

s'.Kl. The plaintiff, who was then nearly 20 years of age, agreed
to buy from the defendant, for *”>10, two horses and some other 
chattels, all of which I shall refer to as “the chattels."

The defendant was to retain tin- *00 that he owed the plain­
tiff, and the plaintiff paid him by the cheque of one Skinner. *100.
Both sums were to he applied on the *010, and it was agreed 
that the plaintiff should enter the defendant's service and work 
for him for a year.

For such work the defendant was to allow the plaintiff *270.
This *270, less any advances in respect of it, that defendant 
might make to plaintiff during the year, was to be applied, at 
the end of the year, on the price of the chattels and the defendant 
was then to deliver the chattels to the plaintiff, and to trust him 
to pay the balance then still unpaid on the *010. Till the end of 
the year the defendant was to retain the chattels.

It is not definitely stated whether the plaintiff, or the defend­
ant. was to be the owner of the chattels till the end of the year.
But the facts seem to shew that the property in them was to remain 
in the defendant.



Dominion Law Reports. |31 D.L.R.394

MAN.
C. A.

Longhurst. 

Richards, J.A.

The plaintiIT entered the defendant’s service, as agreed, 
and worked for him till January 22, 1915, when he decided to 
leave.

On February 10, 1915, the plaintiff and defendant agreed in 
writing as follows:—

Memorandum of agreement re wages and sale of horses, etc., between 
It. J. Longhurst and Joseph Xieklin both of Morden. Xicklin hired with 
Longhurst for a year from October 19, 1914, for $270 for one year and worked 
till Jan. 22, 1915, from which time he decided to quit. At the time of hiring 
Longhurst sold Xicklin a team of horses, Sam and Cap, waggon and harness, 
neckyoke, whippletrecs and gravel box for $510 on which Xicklin paid $190 
and the wages $270 for the year less advances thereon was to be applied on 
the price of the team and other chattels which were to be kept by Longhurst 
till the year was up. It is now arranged that Xicklin is to quit. Longhurst 
is to get another man in his place, and he will pay any difference between 
what he has to pay such man and $201.50 (that is $270 less $8.50 paid Xicklin i 
after taking into account the time he is without a man. Xicklin at the end 
of the year will pay for the team, etc., and will get the same. If Longhurst 
has to pay more than $201.50 for a man to complete the year, Xicklin is to 
pay lionghurst such excess.

It seems to have been assumed by both parties after the end 
of the year that the whole of the $261.50 mentioned above had 
!>een necessarily used in paying someone to work for defendant, 
in plaintiff’s stead, for the balance of the year.

On November 29, 1915, plaintiff came of age, and on Feb­
ruary 21, 1916, he sent to defendant (who received it two days 
later) the following letter.

Take notice that having attained the age of twenty-one years I hereby 
withdraw from the purchase of horses Sam and Cap and other articles and 
desire payment of the amount coming to me, as follows: Wages earned, $91). 
money collected by you from Skinner’s cheque, $100: three months’ wages, $00 

$250; plus interest, 8' \ for 2years, $40 = $290. And take notice that unless 
the same is settled within 4 days at the law office of II. McK. McConnell 
that the.matter will be at once placed in suit. Joe Xicklin.

On February 29, 1916, the plaintiff sued defendant, in the 
County Court of Morden, for the $290.

The trial Judge considered himself hound by lie Taylor, ex 
parte Burrows, 8 De (i. M. A: G. 254: Wilson v. Kearse (1800 
2 Peake 196, and Holmes v. Blogg t1818), 8 Taunt. 508, and dis­
missed the action.

It is ‘ * in the case of Corpe v. Overton (1833), 10 Bing.
252; Everett v. Wilkins, 29 L.T.X.S. 846, and Hamilton v. Vaughan 
Sherrin <Vc. Co., (1894] 3 Ch. 589, which cases I shall later refer to. 
that the reason the infant could not recover in Holmes v. Blogg, 
supra, was that he had received a part of the consideration and

0491
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could not put the defendant hack in the position he was in before 
the contract was made.

Ex parte Taylor, supra, is distinguishable for the same reason, 
as stated in Hamilton v. Vaughan-Sherren. It was cited in the 
argument in Everett v. Wilkins, though not referred to in the 
reasons for judgment. So we should, I think, consider that the 
Court there thought it had turned on the same point as Holmes 
v. Blogg. Knight Bruce, L.J., in his judgment in Ex parte Taylor 
says that the contract had during the minority “been in part 
performed on each side."

Wilson v. Kearse, 2 Peake 190, also was cited in Everett v. 
Wilkins, but not referred to in the judgment; and, as the Court 
held the contrary of that decision, they evidently thought it 
not good law as stated in the report in 2 Peake.

Sec. 3 of the Infants Act of Manitoba enables an infant, over 
16, who has no parent or legal guardian, or who does not reside 
with his parent or guardian, to agree to perforin service, and says, 
“he shall be liable upon the same and shall have the benefit 
thereof, as if he had been of legal age."

Whether that section would affect the present case, but for 
the agreement of February 10, 1915, need not be considered, as, 
by that agreement, the defendant released the plaintiff from the 
contract. Its effect was, I think, to place the parties in the 
same position as if the plaintiff had paid the SI90 on the price 
of the chattels and had been given time to pay the balance.

In Carpe v. Overton, supra, the plaintiff, a minor, agreed, in 
writing, to enter into partnership with the defendant at a future 
date and to pay £1,000 for a share of defendant's business. He 
paid £100 as a deposit. Nothing further was done till tin* plain­
tiff, when he came of age, rescinded the contract. In an action 
to recover the £100 he was held by Tindal, C.J., and (lasclee, 
Bosanquet and Alderson, JJ., entitled to a return of that sum, 
despite the fact that the agreement provided that, in case of de­
fault on his part, it should be forfeited to the defendant.

In Everett v. Wilkins, supra, tin1 plaintiff agreed in writing 
with the defendant, a licensed victualler, to buy an interest 
in defendant’s business, the consideration of over €2,000 to be 
paid in instalments, and the plaintiff not to participate in the 
profits till the whole consideration should be paid.

MAN.

C. A 
Nicklin 

Loxqhurst.

Richard*, J.A.
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MAN.
C. A.

As soon as the first instalment ( £200,1 should he paid the plain­
tiff and his wife were to hoard and lodge with the defendant and

Nicki.iv assist in the business, and to pay for such hoard and lodging,
' but nul to participate in profits till the whole consideration should

•NUHUItRT.
---- lie paid.

ItiolmnlN, J.A. The plaintiff shortly thereafter paid L'tiOO on the consideration 
and he and his wife then began to hoard and lodge with the 
defendant. They continued to do so until the plaintiff became 
dissatisfied, rescinded the agreement and, with his wife, left the 
house. He had received no part of the profits.

It was held by Kelly. ( ML. and Pigott, (’leasby and Amphlctt, 
BJL, that the plaintiff could recover the L'tit 10. less what he owed 
for Ixiard and lodging.

The Court held that the arrangement to board and lodge, 
and to pay therefor, was a collateral agreement, and that there 
had been a total failure of consideration in the main agreement.

That ease goes further than it is necessary to go in the one ai 
bar, to hold plaintiff entitled to recover.

In Hamilton v. Vaughan-Sherrin dr. (supra, the plaintiff, 
a minor, applied for. and was allotted, shares in the company. 
She paid the instalment due on allotment, but received no bene­
fits. Six weeks later she repudiated, and asked for repayment. 
In a winding up of the company she was held entitled to prow 
for the amount she bad paid.

In the ease at bar the plaintiff derived no benefit whatever 
from the contract. It is said that he twice used the horses, to 
draw a load of wood. That cannot be attributed, in my opinion, 
to the contract. He was working for the defendant, and, no 
doubt, was loaned the horses.

In the view 1 take of the case it is not necessary to consider 
whether, or not, the contract was an improvident one, though 
it might he strongly argued that it was, as the horses might 
die before the end of the year of service, or be seized on any ex» 
cut ion that might issue against the defendant, in whom the title 
remained. As to the $60 claimed for the 3 months’ work, I can 
not hold the plaintiff entitled. He did get a consideration I'm 
not receiving that sum, by the release in the agreement of February 
m. 1015

Under the circumstances, I do not think the delay in giving 
notice of repudiation, after plaintiff came of age, was such as t»>



31 D.L.R.I Dominion Law Rkpokts. 397

disentitle him to succeed, especially as such delay caused no loss 
to the defendant.

With deference, 1 think the plaintiff is entitled to the 810(1 
paid, and to the 800 which he had earned before the contract 
was made. The plaintiff should not, in my opinion, recover any 
sum for interest.

I would allow the appeal with costs, set aside the judgment 
entered in the (’ounty Court, and enter judgment there for the 
plaintiff, for 8100, with costs.

Haooaht, .LA.: It is not necessary for the disposal of this 
case to consider what took place prior to February 10, 1015, 
because the memorandum bearing that date signed by the plain­
tiff and defendant and witnessed by Mr. McLeod was the con­
summation of the negotiations and dealings of the parties in con­
nection with the matters in issue, and from the contents of that 
document we must ascertain the respective contractual rights 
and obligations of the parties. Therein is stated, the amount of 
money paid by the plaintiff 8100, the time served under the hiring, 
the arrangement as to the plaintiff (putting the work, and the 
defendant getting a substitute, the allowances to be made, and 
further that at the end of the year the plaintiff was to pay for 
the team and get the same.

The foregoing is the substance of the contract which the plain­
tiff claims to have repudiated.

1 think the letter of February 21, 1910, sent by the plaintiff 
to the defendant is a sufficient repudiation. This letter the de­
fendant acknowledges to have received on the 22nd. This is 
3 months after the plaintiff’s attaining his majority, a reasonable 
time. If the letter was not a sufficient disaffirmance certainly 
the bringing of this action on February 29, 1910, would be.

This was not a contract for necessaries, nor, in my opinion, 
was it for the benefit of the infant.

There was no ratification or affirmance of this contract on 
his arriving at full age by writing, words or acts, but, on the 
contrary, it was expressly rescinded and disaffirmed.

The defendant knew or should have known that the arrange­
ment could at most be a voidable contract. The defendant 
has had the use of the horses as well as of the 8190.

MAN.

<\ A.

IjONUHURKT. 

Itii'liunlx, J.A.

llHgKnii, J.A.
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MAN. The appeal should he allowed and judgment entered for the
C. A. plaintiff for $190. Appeal allowed.

N 1C KLIN Ed. Note. -Money Paid Vndkr Contract—Execvtury and Execu ted.
>'■ “Where un infant has paid money under a contract for which tlie con-

Longhurst. gj(jeraii0„ remains executory, u|»on avoiding the contract lie may recovct

ONT.

the money, as upon an entire failure of consideration. Thus an infant 
having signed an agreement to purchase a share of a business under which he 
paid down part of the purchase-money as a deposit, to he forfeited on breach 
of the agreement, was held entitled, on coming of age, having then taken 
no benefit under the agreement, to repudiate it altogether, and to recover 
the deposit, in an action for money received for his use. (Corpe v. Overtoil. 
10 Bing. 252, 3 L.J.C.P. 24; Hamilton v. YaughanShcrrin Co. ( 1K04] 3 Ch. 
589. 03 L.J. Ch. 795). . . But after receiving the consideration in part, though 
he may avoid the contract, he cannot recover money paid under it. because the 
failure of consideration is not complete. Thus an infant who paid a premium 
for a lease, which he enjoyed during minority, but avoided after coming of 
age, though la* thereby discharged himself of the rents and covenants, could 
not recover the premium, because he had partially enjoyed the consideration.
(Holmes v. Illoi/<i. S Taunt. 508). And an infant who has paid a premium for 
admission into a partnership and has acted as partner and received a share 
of the profits, cannot recover back the premium. (Ex. p. Taylor, 8 Deti 
M. & Cl. 254, 25 L.J.Bk. 35). So, an infant who buys things which are not 
necessaries, cannot recover back money paid for what lie has consumed or 
used, although the contract is absolutely void by the Infants Relief Act, 
1874. {Valentini v. Canali. 59 L.J.Q.B. 74)."

WILLOUGHBY v. CANADIAN ORDER OF FORESTERS.

S. C. Ontario Supreme Court. Ap/wllal' Division, Harrow, Maelaren. Mmjee ami 
Hudgins, ,1,1.A. May 29. 1916.

Inhvranck t§ VI ('2—300) -Proof of age -Admission in certificate
The admission of age of the insured in the endowment certificate 

issued by a fraternal society dispenses with the necessity for further 
proof of age, having regard to the contract and the society’s constitution 

[Insurance Act. H.S.O. 1914, eh. 183, sees 7-11. 106, as amended h\
0 Cleo. V. eh. 30, considered; Willoughby v. Can. Order of Foresters. 31 
D.L.R. 207. 30 0.L R 507. affirmed j

Statement. Appeal by the defendants from the judgment of Britton, ,1.. 
31 D.L.K. 267, 36 O.L.R. 507. Affirmed.

Magee, J.A.

W. A. Hollinrake, K.C., for appellants.
J. A. Hutcheson, K.C., for plaintiff.
Magee, J.A.:—By his application of the 7th March, 188s. 

to the defendants for a certificate of membership, the plain­
tiff's husband promised to conform to and obey the laws, rules, 
and regulations of the Order, then in force or thereafter enacted, or 
submit to the penalties therein contained. The certificate, 
issued to him eight months later, on the 21st November, under 
the defendants’ seal and the signatures of the High Chief Ranger
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and High Secretary, states that it is subject to the constitution 
and to such by-laws “as are now in force and to such amendments 
or additions as may hereafter be adopted by the Order or Court of 
which the insured is a member. ” The certificate further certified 
“that Brother William R. Willoughby, who was regularly ad­
mitted a member of Court Thousand Islands, No. (iü, located at 
Gananoque, on the 19th day of March, A.I). 1888, at the age of 
33 years, has this day been duly registered as a member of the 
Canadian Order of Foresters, and as such is entitled to all the 
rights and privileges of membership in the Order; and, further, 
the person or persons whose name or names are hereinafter written 
are, within thirty days after satisfactory proof of the death of 
the said brother, entitled to the sum of 81,000 from the endow­
ment fund of the Order: Provided always, that the brother above 
mentioned shall, at the time of his death, be a member in good 
standing, and shall have in all things complied with the constitu­
tion. rules, and regulations of the Order and the subordinate 
Court of which he may be a member, and the questions in his 
medical examination papers have truthfully and correctly been 
answered. . . . This certificate is designated as payable to
my wife.”
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In his application lie stated that he* was born in the county of 
Leeds, in Ontario, on the 22nd April, 1854, and that lie was 33 
years old last birthday. In his medical examination statement, 
endorsed thereon, he certified that his age last birthday was 33, 
and that Ik* had two brothers living “ages 30-40” and two sisters 
living “ages 3G-38.” In the application he had directed the 
“endowment” to be payable to his daughter.

There is no explanation of the delay from March to November 
in the issue of the certificate, nor of the change from the daughter 
to the wife. At the foot of the certificate are printed the words, 
“1 accept this certificate upon the terms and conditions herein 
specified,” and this is signed and sealed by Willoughby, and dated 
the 1st February, 1892. On the face of the certificate it is an ad­
mission that on the 19th March, 1888, he was of the age of 33 
years. The Thousand Islands Court being at Gananoque, in 
the county of Leeds, where he was born, it may well be that 
local information had been submitted or obtained, or his own 
precise statement as a member of a local family may have been
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accepted as satisfactory, before this admission was made. Evi­
dently something not before this Court had taken place to cause 
the delay and the change in the beneficiary, and, it may be, to 
cause the issue of a certificate with this admission. No form of 
certificate of membership is prescribed by the constitution or 
by-laws or rules. It does not appear that this is not a special 
form of certificate used for eases where satisfactory proof of age 
has been offered. It would be a singular form to use where 
proofs of age were yet required. Although it mentions proofs of 
death, it contains not a word about proof of age being necessary.

The constitution as amended in 1915, a month before his 
death, a copy of which has been put in, is said to be the same in 
effect as that in force previously as to age. By see. 53, the monthly 
assessments payable were to be determined by the age at the date 
of admission to the Order, and the rates for those between the 
ages of 30 and 35 for SI,000 were 70 cents per month, while for 
those between the ages of 35 and 40 they were 85 cents per month. 
Under sec. 59, every applicant for beneficiary membership must 
furnish satisfactory proof of age, or satisfactory proof of age must 
be furnished, before any claim for insurance will be recognised 
or paid. This does not say “every member," but “every appli­
cant.” Therefore, it would seem that the production in some 
cases of proof before admission to membership or the issue of a 
certificate was contemplated, and such may have taken plan 
here. It. cannot be intended that, if the society has already 
admitted the age, it must be proved over again. When t he mem­
ber is not here to speak for himself, ami his version of the facts 
cannot be obtained, it would not be reasonable or just to say that, 
holding a certificate making such an admission, he could be ex­
pected to pay any attention to notices, addressed to members in 
general, warning them to submit proofs and have their ages ad­
mitted. He may well have rested upon the admission which It* 
had, and considered that such notices did not affect him.

The defendants have not attempted to prove that the state­
ment of age was wrong. They had before them the answers 
already referred to as to the ages of the two brothers and the two 
sisters. The plaintiff’s son gave evidence that one of these bro­
thers, younger than the plaintiff’s husband, is living, apparently 
not far from Oananoque, and he—the son—thought there was
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“n voar difference between them." The defendants, instead of 
asking whether this was the older or the younger of the two 
brothers, or trying to satisfy themselves or the Court that there 
was something wrong, have chosen to rest upon the strict neces­
sity of proof of age after the member's death.

Section 87 of the constitution provides that, where a mistake 
is made in the statement of the age without any intention to 
deceive, the beneficiaries shall not be entitled to more than a 
proportional amount in the ratio of the premium paid and the 
proper premium for the true age. Section 100 of the Ontario 
Insurance Act, 1912 (now R.S.O. 1911, eh. 183, sec. 100, and dating 
back to the 14th April, 1892, 55 Viet. eh. 39, see. 34), provides 
that where the age is material and is given erroneously, but in 
good faith and without intention to deceive, the contract is not 
avoided, but only a somewhat similar proportion shall be re­
coverable. There is here no suggestion of intention to deceive ; 
and so, even if the deceased were shewn to have been born as 
early as the 8th March, 1853, instead of the 22nd April, 1854, 
it would not affect the amount payable. In any ease the plaintiff 
would be entitled to seventy eighty-fifths or thereabouts of the 
$1,000. Section 173 of the Insurance Act provides that, where 
the amount payable is in dispute, it shall primâ facie be the 
maximum stated or indicated in the contract.

In view of the admission of age in the certificate, no further 
proof of age would, on the evidence, be, in my opinion, necessary. 
The plaintiff was made beneficiary by her husband on the 
17th April, 1913, instead of the former beneficiary, his first wife. 
She should, therefore, recover the full amount with costs, and the 
appeal should be dismissed with costs.

This admission in the certificate, however, was not referred 
to on the argument here, nor apparently at the trial: and, if the 
decision here were to rest solely upon that ground, it would be 
proper that counsel should be heard as to it more particularly, 
as it may be that this is the general form used by the defendants.

If this is not the proper construction of the certificate, then the 
question arises whether the judgment appealed from was not 
warranted under sec. IOC of the Ontario Insurance Act.

The Ontario Insurance Act of 1912 was passed on the 10th 
April, 1912. Section 100, as already referred to, provided for the
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pay ment of a promotional sum in cast* of error in statement of 
age, and the first five sub-sections dealt with that subject. The 
sixth or last sub-section declared that the whole section should 
apply, not only to future applications and contracts, but also to 
any theretofore made. In 1913, by 3 & 4 (îeo. V. eh. 35, sec. 8. 
which came into force on the 1st July, 1913, this section, llifi, 
was amended by adding four new sub-sections 7, 8, 9, and 10. 
These, being made a part of the section, would come within the 
wording of sub-sec. G, which made the whole section applicable to 
pre-existing contracts.

Sub-section 7 required every registered insurance corporation 
(which, under sec. 2 of the Act of 1912, would include these de­
fendants) to “send to every person with whom a contract is made, 
within one month thereafter, a printed notice . . . and an­
nually thereafter until proof of age is admitted, stating that the 
age of the insured is material to the contract, and evidence that 
the age stated in the application is the true age of the insured 
will be required before the policy is paid. This notice shall slso 
be printed in red ink in type not smaller than 10 point upon all 
notices to the insured and upon all receipts for premuims. ” 
Sub-section 8 declared that sub-sec. 7 should not apply to a con­
tract under the industrial plan. Sub-section 9 declared that sub­
sec. 7 should not apply to a registered friendly society (such as 
these defendants), “provided that the notice mentioned therein 
is published on the first, page of the official newspaper or journal 
of the society, in each issue thereof, and printed in red ink . . . 
upon all certificates issued by the society, and upon all receipts or 
pass-books issued to the members. ” Sub-section 10 enacted 
that, upon failure of a corporation (which would include the 
defendants) to comply with the provisions of sub-sec. 7, tin 
corporation should be deemed to have admitted the age mentioned 
in the application as the correct age.

On the revision of the statutes (1LS.O. 1914, eh. 183, sec 
166), sub-sec. 1 was divided into two, so that sub-see. 6 would 
have been sub-sec. 7, but it was placed after sub-secs. 7, 8, 9. 
and 10, and became sub-sec. 11 of sec. 166.

The first question arising upon this enactment is the meaning of 
sub-sec. 9. Did it take registered friendly societies wholly out 
of the operation of sub-see. 7 (as was done with industrial plan



31 D.L.R.] Dominion Law Rkportk.

contracts by sub-sec. 8), and make a new enactment for them 
alone, or did it only relieve them from sub-sec. 7 on condition 
that they did something else? Considering the differences in 
general practical working between friendly societies and ordinary 
life insurance companies, one would be quite prepared to find the 
former, that is, a requirement adapted to their mode of working. 
Then, too, the general statement that sub-sec. 7 shall not apply 
to these societies would lead one to expect, not merely that it. 
would not apply in any particular case, but that it would not 
apply at all, and that some other general requirement follows. 
Undoubtedly, also, the words “provided that” are often used 
without the intention of creating a condition, and merely as 
introducing a new subject, and, if they had here begun a new 
sentence, there would be strong reason so to interpret them. 
In that case, however, one would expect that the words would 
be such as, “ Provided that by such societies the notice mentioned 
therein shall be published” etc., “and printed” etc., instead of 
“is published . . . and printed. " But, in view of the use of the 
latter tense and the continuation of the clause in the same 
sentence, with the exempting words preceding, the proper con­
struction, I think, is, that the exemption is not a general one, 
but one for each case, just as sub-sec. 7 itself applies only to each 
case, and that in each particular case the condition is attached to 
the exemption, and this more especially from the fact that sub­
sec. 10 makes no provision for the consequences of non-com­
pliance with sub-sec. 9, which would be as proper and necessary 
as with regard to sub-sec. 7. That being so, the society is relieved 
from sub-sec. 7 only by complying with sub-sec. 9. If it does 
comply, that is sufficient; but, if it does not, then it is not relieved 
from sub-sec. 7; and, if it has failed to observe its provisions, sub­
sec. 10 operates to say that it has admitted the age. I am, there­
fore, of opinion that it was necessary for the defendants to comply 
with either sub-sec. 7 or sub-sec. 9, to avoid the admission.

The defendants have, ever since the 1st July, 1913, properly 
published the notice in their official paper. They did not print 
it on the certificate issued in 1888; but I would not construe the 
sub-section as requiring that to be done upon certificates there­
tofore issued, which would have to be recalled from all parts of 
the country, and probably of the Empire, and from other coun­
tries. A pass-book or marked receipt-book had been given to
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Willoughby, in which his monthly payments were credited as 
made by or for him, and initialled by the financial secretary of 
the local Court at Gananoque. This was used in place of issuing 
separate receipts, and this practice was, no doubt, in view of the 
Legislature. This book begins in January, 1907, and contains 
entries of monthly payments up till his death, with the officer's 
initials, and the officer speaking of the book says: “That passed 
between him and me each payment.” The book has on it a 
printed notice: “Members when paying assessments should not 
fail to bring their receipt-books.” It appears from the evidence 
of the High Secretary of the defendants that these books are not 
sent from their head office to the members, but the hooks are 
t to the local Courts in quantities, apparently lik<‘ sta­
tionery, as they order them, and they “issue them to the insured.'' 
and it is optional with the local Courts to order pass-books or 
receipts. In these circumstances, it cannot, I think, be said 
that th<‘ books are “issued” at the head office. They are issued 
by the defendants through their local officer at Gananoque. If 
issued by the head office to each member, the head office would 
never again have an opportunity of printing anything on them, 
and could not be said ever to re-issue them, as the books never 
come to that office. But, inasmuch as the issue of receipts or 
pass-books is left to the local officer, and every monthly receipt 
would have to bear the printed notice, there would lie no diffi­
culty in affixing or stamping on each pass-boo^ the requisite 
notice, or issuing a new book at any time when the pass-book is 
brought in for the purpose, or to have another payment entered.

Looking at the object of the section, 1 think the pro])er con­
struction is, that neither the Order nor the local Court was bound 
to call in outstanding pass-books to put the printing on them: but 
that, when brought in and delivered out again with a fresh re­
ceipt therein, they should be considered as again “issued,” and 
the local officer who was entrusted with the original issue should 
have been required to have the notice put on them, and it is no 
greater hardship upon the defendants to have to entrust this 
to him than to entrust to him the issue of the proper form of re­
ceipts each month. The Legislature evidently intended constant 
reminders to the members. I am, therefore, of opinion that, 
in not printing the notice in this pass-book when reissued to the

C$D
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deceased, after the 1st July, 1913, the defendants failed to comply 
with sub-see. 9.

Then did the defendants comply with sub-see. 7? That sub­
section requires the insuring body to send a notice to “every 
person with whom a contract is made, within one month there­
after, . . . and annually thereafter.” “Thereafter”must 
mean after the making of the contract. As regards pre-existing 
contracts, the notice could not be sent within a month, nor, if 
made two or more years previously, could it be sent annually. 
This left room for the argument that the annual notice was only 
necessary in the cast1 of contracts made after the 1st July, 1913. 
But, inasmuch as the provision was inserted in a section which was 
expressly made applicable to pre-existing contracts, the reason­
able interpretation, in my opinion, is, that the annual notice was 
requisite after the 1st July, 1913, in the case of past as well as 
future contracts. It is admitted that none was sent. However, 
the sub-section also requires the notice to be put on all receipts 
for premiums. A receipt is not the less a receipt because it is 
in a book. If it is in a book, the society, under sub-see. 9, need 
only have it printed once thereon, not on each receipt entered 
therein—but on receipt or book it must be. Ther<‘ were twenty- 
live receipts entered in this book after the 1st July, 1913, and 
no notice was put therein. The defendants did, therefore, in my 
opinion, fail to comply with sub-sec. 7 in both respects, and, 
under sub-sec. 10, must be taken to have admitted the age, 33, 
to be correct, and the judgment founded on that statutory ad­
mission was right.

But, since the judgment, the Legislature have, on the 27th 
April, 1916, passed the Ontario Insurance Amendment Act, 1916, 
sec. 4 of which repeals sub-see. 11 of sec. 166. and substitutes a 
new sub-sec. 11, whereby only sub-secs. 1 to 6 (those enacted in 
1912) are made applicable to both past and future contracts, 
and declares that “this section shall lie deemed to have been in 
force on and from the 16th day of April, 1912, but nothing in 
this section shall affect the disposition of any costs in any 
action now pending or heretofore determined, but such 
costs shall be awarded and shall be payable as if this section had 
not been passed.” This would seem to imply that the Legis­
lature intended to interfere even with actions “determined” 
before the Act was passed, except as to costs. If it had the
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drastic effect in this case of depriving the plaintiff of her judgment, 
after lier contest with the society, it would he matter for regret 
Fortunately, as I think, it has no such result, whatever may have 
been the intentions of those who procured its passage.

As I read it, the effect of the change is merely to make sub- 
sec. 11 apply only to sub-secs. 1 to ti, instead of sub-secs. 1 to 10 
Thereby it releases sub-secs. 7, 8, 9, and 10 from the retrospect iv« 
effect which sub-sec. 11 expressly gave originally to sub-secs. 1 
to 5 in the Act of 1912, and it leaves sub-secs. 7 to 10 as free as 
if in a separate section, or as if in the Act of 1913 they had not 
been added to sec. 100. What then is the effect?

There is no more reason why members admitted or persons in­
sured after the 1st July, 1913, should thereafter have constant re­
minders to prove their age, than why earlier members or insured 
persons should be so reminded. The previous sub-sections allow­
ing the proportional sum in case of error apply expressly to all. All 
equally needed the protection of both sorts. When, therefore 
sub-sec. 7 requires that every corporation shall send the warn­
ing printed upon “all notices to the insured and upon all receipts 
for premiums, ” I see no ground for believing that it was in­
tended to apply, ot should be construed as applying, only to future 
policies or contracts. The words “the insured” are used fre­
quently in the Act, and have not necessarily to lie connected with 
the word “person” in the earlier part of the sub-section, limited, 
if it is, by the word “thereafter” to persons insured in the future 
So likewise in sub-sec. 9, even if the printing upon certificates 
issued were, as I think it would be, limited to those issued after 
the 1st July, 1913, 1 do not see any reason for considering that 
the holders of such certificates are alone “the members” to whom 
any receipts or pass-books given must have the printed notice.

It is, I think, a reasonable view to take of the amendment of 
191G, that the Legislature wished only to relieve the societies from 
having any doubt that they were not bound to call in old certi­
ficates and pass-books from all parts, for the purpose of inserting 
the printed notice therein.

I am, therefore, of opinion that, upon both grounds, the plain­
tiff’s action was not premature, and the judgment should stand 
for the full amount insured, with interest, and the appeal he 
dismissed with costs.
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Maclaren, J.A.:—I agree in the result of the judgment of ONTt 
my brother Magee. 8. C.

Hodgins, J.A.:—The argument at the trial and before us Willoughby 
turned upon the provisions of sub-sees. 7, 9, 10, and 11 of see.
166, Ontario Insurance Act. The latter sub-section was, after Ordkhop 
the trial, repealed at the last session of the Legislature (6 Geo. V. ,|RKHTKRH- 
ch. 36), and the repeal is stated to take effect from the 16th day Mod8lnei j.a. 

of April, 1912. The repealing section is as follows:—
“4.—(1) Sub-section 11 of section lGGof the Ontario Insurance 

Act is repealed and the following substituted therefor:—
“(11) Sub-sections 1 to 6 of this section shall apply not only 

to any future application for, or contract of, insurance, but also 
to any application heretofore taken and to any contract hereto­
fore made.

“(2) This section shall be deemed to have been in force on 
and from the 16th day of April, 1912, but nothing in this section 
shall affect the disposition of any costs in any action now pending 
or heretofore determined, but such costs shall be awarded and 
shall be payable as if this section had not been passed.”

This legislation seems rather reactionary, as the policy of the 
Legislature in enacting sub-secs. 7, 9, and 10 was evidently to 
put the onus on insurance companies, and require them to admit 
the age after the death of the insured, if they had not brought 
notice home to him in his lifetime that he must actually prove it.

The amendment has this further, and, I should think, un­
intended, effect. Sub-section 11 appears first as so numbered in 
the Revision of 1914, but is identical in words with sub-sec. 6 
of the statute of 1912. When numbered 11, it applied to all the 
ten preceding sub-sections. Not having been sub-sec. 11 until 
1914, its repeal as of the 16th April, 1912, when it was sec. 6 in 
the Insurance Act of 1912, must mean that sub-secs. 1 to 6 had 
from 1912 till 1916 no retrospective effect, as the section which 
had made sub-secs. 1 to 16 apply to all insurance contracts since 
1900, was not then in force.

However this may be, the repeal must, I think, from the 
peculiar wording in which it is couched, be taken to indicate that 
it was the intention of the Legislature to allow sub-secs. 7, 9, and 
10 to operate without any express direction such as applied to 
sub-secs. 1 to 6.
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If it were necessary to construe these sub-sections, I would 
not be oppressed with the difficulty and expense of complying 
with them suggested by counsel for the appellants. It would 
not cost a great deal nor take much time to supply and use a 
rubber stamp when money was paid. And, if the certificates 
were refused when asked for, the beneficiary would find it hard to 
rely on non-compliance with that provision. The pass-book is 
produced every month, and stamping it is sufficient, if the receipt 
is given by an entry in it.

The repeal of sub-sec. 11, however, takes all the plausibility 
out of such an argument, and leaves this insurance company in 
the position of using as a defence a bogey which does not exist.

But I am relieved from considering this question by the view 
I take of the situation of the parties.

The appellants in the certificate sued on state that the de­
ceased, who had been “regularly admitted a member of Court 
Thousand Islands . . . on the 19th day of March, 1888,
at the aye of 33, has this day been duly registered as a member of 
the Canadian Order of Foresters. ”

The constitution of the Order provides an alternative as to 
proving age, i.e., either the applicant must furnish satisfactory 
proof of age, or it must be furnished before a claim is paid.

The birthday and the place of birth were mentioned in the 
application; the insured certified them to he correctly stated, and 
the Chairman of the Medical Board and the High Secretary 
thereafter respectively recommended and issued the beneficiary 
certificate in the form in w’hieh it now appears.

I think the age has been agreed to, as the contract recites and 
certifies it, and it is nota large assumption that, proof satisfactory 
to the Order was given by the applicant before a certificate in 
that form could issue. If not, it would have been easy to insert 
in the certificate “subject to proof of age." If the application 
is part of the contract as against the insured, it must also be part 
of it as against the insurer, unless he proves that it is incorrect.

Besides this, under clause 57 of the constitution, the only 
proof required before the beneficiary becomes entitled to the 
money is that the member was in good standing. This, under sec. 
89 of the Insurance Act, enables the beneficiary to recover without 
further proof.

Apart from this, the case stands in this position. The learned
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trial Judge lias found good faith and that there is no reason to 
think that the age was not truly stated. No mistake has been s. ('. 
established. If sec. ItiO (1) is not applicable, having been origin- Willoughby 
ally passed after the insurance was effected, then clause 87 of the ^ ^ 
defendants’ constitution has in terms enacted practically the same <)hdkk ok 
thing, and it is part of the insurance contract. Iqbesters.

The contract, and clause 59 of the constitution, only require 
proof of death and that the insured was then in good standing.
Can it b<‘ open to a corporation, under these circumstances, with­
out proving either mistake or fraud in regard to age, to refuse 
payment of the claim, or is it not bound, under clause1 87, to shew 
that there was an initial error? I think the latter is the correct 
view of the appellants’ duty, if they wish to escape* payment or to 
reduce the amount payable. To hold otherwise would be to 
put upon the beneficiary a heavier burden than the contract 
warrants and to trive the appellants the same relief ns if they had 
alleged and pro 1 mistake or fraud.

It is to be o«)served that the defence pleaded in this case is 
only effective for delay (see sec. 105, sub-sec. 4), as it does not 
charge error, mistake, or fraud.

1 would affirm the judgment anil dismiss the appeal with 
costs.

Oarrow, J.A.:—Sub-section 11, formerly sub-see. fi. provides umtov.j i. 
that “this section shall apply not only to any future application 
for, or contract of insurance, but also to any application hereto­
fore taken and to any contract heretofore made.”

How sub-sec. 11 became transposed is not apparent. But 
that it was done in error, as the learned counsel for the defendants 
contends, is, I think, apparent from the fact that in the recent 
session of the Legislature (1916) a further amendment was made, 
practically restoring it to its former position, and declaring that the 
sub-section as so amended shall be deemed to have been in force 
on and from the 16th day of April, 1912, except as to the costs of 
any pending action.

The amendment made in 1910 was not before Britton, J., 
when he delivered judgment, indeed had not then apparently been 
even finally passed. The reference to the costs of pending pro­
ceedings, and the fact that the statute is in form, at least in part, 
declaratory, justifies, I think, the contention of counsel for the 
defendants that the Legislature intended it to apply to pending
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actions such as this. Sec Attorney-General v. Marquis of Hertford 
(1849), 3 Ex. 670; Attorney-General v. Theobald (1890), 24 Q.R.D. 
557. And the more so that the amendment, if it affects the case 
at all—which may, I think, be considered as at least doubtful— 
does not take away the plaintiff’s cause of action, but merely 
affects or can affect the mode in which the claim must be proved.

I do not, however, personally regard the question of the appli­
cation or non-application of the amendment to the case before 
us as absolutely vital. More, I think, depends upon the proper 
construction and application of sub-secs. 7, 9, and 10, which 
would, I think, be practically the same whether they preceded or 
followed the former sub-sec. 11.

It is perfectly clear, I think, from its language, that sub-see. 7 
was intended to be applicable only to contracts entered into after 
it became the law. The direction is to send the first notice within 
one month after entering into the contract—an impossibility in 
the case of contracts like the present, made years before. That is 
also the notice which is to continue to be sent annually there­
after, and which is to be printed in red ink. And, if that is the 
proper construction of sub-sec. 7, there is nothing in sub-sec. 9 
ujxm which to contend successfully for a different conclusion as 
to the class of contracts there intended.

The sub-section begins: “Sub-section 7 shall not apply . . 
provided,” which is the equivalent of “if;” in other words, the 
registered friendly society is given the choice of complying with 
sub-see. 7 or of giving the notice in the official newspaper or journal, 
if any, of the society, and printing it in red ink upon all certi­
ficates issued by the society and upon all receipts or pass-books 
issued to its members.

If a society has no official newspaper or journal, it would ob­
viously have no choice, but would be obliged to conform to sub­
sec. 7.

Then the language of the sub-section itself leads to the same 
conclusion. The direction is, in addition to publishing in the 
newspaper or journal, if any, to print the notice prescribed in 
sub-sec. 7, in red ink, upon all certificates, and upon all receipts 
or pass-books issued to the members; which could only reason­
ably, in my opinion, mean certificates, receipts, or pass-books not 
already issued.

The evidence shews that the only pass-book ever issued to the
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deceased is the one produced, before referred to, issued in the 
year 1888; and the only evidence of r 'pts issued to him after 
sub-sec. 7 became the law, is the entries made in the pass-book.

As I have indicated, my opinion is, that, by the language of the 
sub-sections in question (7 and 9), the reference is only to insur­
ances effected after the date of the amendment made by their 
introduction in 1913. But, even if this view is erroneous, I 
should still be of the opinion that the defendants are in this in­
stance unaffected, because they were under no duty, in any view 
of the statute, to call in and re-issue, with notices printed in red 
ink, certifieates and pass-books already issued. 1 also think 
that the entries in the pass-book are not “receipts” within the 
meaning of that word as used in sub-sec. 9. The defendants are 
under no obligation to use pass-books at all. They may use 
“receipts” only—the case provided for in sub-sec. 7.

The language of sub-sec. 9 is not “receipts and pass-books,” 
but “receipts or pass-books,” whichever is used. “Pass-book” 
means something more than the cover and the printed and ruled 
paper. To say that each trifling entry therein is a “receipt” 
within the meaning of the sub-section, and so requiring a notice 
to be printed on it in red ink in type of not less than 10 point, 
etc., sounds very much to me like talking nonsense.

I sec no alternative but to allow the appeal. This will not pre­
vent the plaintiff from supplying the best proof she can of her 
late husband’s age, and bringing another action if the defendants 
still refuse to pay, which is, 1 think, very improbable.

It may be that the defendants will be, as I hope they will, 
generous enough to renew the offer made at the trial to pay the 
claim without costs—an offer which, I think unwisely, the plain­
tiff refused.

The appeal should be allowed, but, under the circumstances, 
without costs. Appeal dismissed; Garrow, J.A., dissenting.

MOREAU v. CAN. KLONDYKE MINING CO.
Yukon Territorial Court, Macaulay, J. September 6, 1910.

Highways (§ IV B—161)—Obstructions- Drudging operations—Power 
of Commissioner of Yukon Territory.

The powers conferred upon the Commissioner of the Yukon in Council 
by the Yukon Territory Act of laying out, building or closing up any public 
rond or highway within the Territory, do not extend so as to enable 
the Commiaaioner-in-Counci 1 to permit a mining company to dredge 
up and destroy, during its o|H*rations, any such public road or highway, 
by legislative enactment or otherwise, and the mining company is liable
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YUKON in (liuniigi'K In ;ui owner of land adjoining tin* highway for injuries caused 
to his land by such wrongful dredging up and destroying of the highway.

T. C. and for trespass upon his land occasioned thereby.

Mokkav Action for <lamages alleged to be suffered by the plaintiff
" Can. 
Kkondykk

* r«. *'

to his property and to his hotel business by reason of the alleged 
unlawful acts of the defendant company under the management 
and direction of the deft Boyle, in the summer of 1913.

St atcment. in digging up and destroying by the process of dredging a section 
of Bonanza road, thereby destroying communication of the plain­
tiff with the Bonanza Creek; and also dredging and destroying 
a portion of Hunker road; and in the course of such dredging 
tearing off the front platform of the plaintiff's house and dredging 
a |H»rtion of the lot occupied by the plaintiff and enclosed by 
him. and taking down and destroying the plaintiff's fence.

F. T. Congdon, K.C., for plaintiff ; ('. II. ('. Tabor, for de­
fendants.

Macaulay, .1.: Counsel for defendants contended that the 
permission applied for to destroy the said roads, in the eorres- 

nce between the defendant company and the Commissioner 
of the Yukon Territory entitled the defendant company to 
dredge and destroy the said roads, and that the said defendant 
company was within its rights in so doing, and therefore not 
accountable to the plaintiff.

He referred to the North West Territory Act, C.O. N.W.T. 
(1898), brought into force in this territory by sec. 9, eh. t>, of the 
Yukon Territory Act, Statutes of Can., 1898, sec. 108 and sub­
secs. (2) (21); referred also to sec. 0 of eh. 15 of the Statutes of 
Canada, 1892. and argued that if Lieutenant-Governor and As­
sembly, referred to in said sec. 0. were referred to in this territory 
it would be referred to as “Commissioner” and not as “Com- 
missioner-in-Council.” He further argued that if see. 9 of the 
said Yukon Territory Act brought that Act into force in this 
territory, then the Commissioner of the Yukon Territory, and 
not the Commissioner in Council of the territory had the righi 
to close roads. I am unable to place this construction on the 
said statutes.

As I interpret said see. (> of eh. 15, Statutes of Canada. 1892. 
it means that the Lieutenant-Governor and Assembly of the 
North West Territories required the consent of the Govemor-in- 
Council of Canada before it could close up any road which had

1

81
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been transferred to the territories, or vary its direction, implying 
that before it took such action it required legislative authority 
for so doing. O'linen v. Allen, lit) Can. S.C.R. 340.

It has never been doubted that the right of building highways, 
and of operating them, whether under the direct authority of 
the government or by means of individuals, companies, or 
municipalities, is wholly within the purview of the provincial 
legislatures, and it follows that whether they be free public 
highways or subject to a toll authorized by legislative enactment, 
they are, nevertheless, within the provincial power.

Sec. 2(b) of the Yukon Placer Mining Act, eh. 04 R.S.C., 1000, 
states that : “‘Commissioner,’ ‘Council’ and ‘Commissioner in 
Council’ respectively have the same meaning as they have in the 
Yukon Act.”

Sec. 2 (2) in my opinion clearly refers to the right to lay out 
roads as against owners of mineral claims, but not as against 
owners of the fee, as in such cases compensation is provided for 
by statutory authority.

I am clearly of opinion, after carefully considering the statutes 
and authorities above cited, that tin- power to lay out any public 
roads and the power to close up any public roads in the Yukon 
Territory was conferred on the Commissioner-in-Council of the 
Yukon Territory and was a legislative power so conferred, and 
that the law in this respect has not since been altered; that the 
Commissioner of the Yukon Territory had or possessed no power 
to permit the defendant company to dredge up and destroy the 
public roads in question in this action, as contended by counsel 
for defendant company, and that the act of the said defendant 
company in so dredging up and destroying the said roads was a 
wrongful and unlawful act, and it has not been attempted to be 
shewn that the said defendant company applied for or obtained 
any authority from the (’ommissioner-in-( ouneil of the Yukon 
Territory to so dredge or destroy the said public roads.

Sec. 17 of the Placer Mining Act, ch. 04, R.S.C. 1900, defines 
the kind of lands that may be located for mining purposes in the 
Yukon Territory, and excepts lands occupied by a building, or 
within the curtilage of a dwelling house.

The evidence in regard to the cabin which was situated upon 
the Hunker side of this lot in 1899 is not explicit enough as to its
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YUKON

T. C. 
Moreau 

Can.
K MINDY KE 

Co.
Macaulay, J.



414 Dominion Law Reports. (31 D.L.R.

YUKON

T.C.

Moreau

Klondyke

Co.
Macaulay, J.

exact locat ion or otherwise as would warrant the Court in finding 
that the said lands wore excepted from location under the pro­
visions of said sec. 17 of said Placer Mining Act, or under the 
provisions of sec. 8 of the Placer Mining Regulations of 1899 
which were in foret* at the time of the staking of the said mining 
claims.

Counsel for the plaintiff objected that the bonds (under sec. 
18 of the Placer Mining Act) did not bear the corporate seal of 
the said companies; that no powers of attorney had been pro­
duced to shew that said Boyle possessed the powers from said 
companies or either of them to enter into bonds on behalf of them, 
or either of them, and objected to the said bonds being received 
in evidence. Thereupon the counsel for defendants asked to 
withdraw the said bonds from the evidence, and they were ac­
cordingly withdrawn.

Even if the said Ixmels had been a sufficient compliance with 
the provisions of said sec. 18 of said Placer Mining Act, the 
evidence shews that no compensation has been offered or made 
to the plaintiff by the defendant company for any loss or damage* 
suffered by the* plaintiff by reason of the* defendant company 
dredging and mining the said lands so occupied by the said 
plaintiff, and, in my opinion, the plaintiff is entitled, under the 
provisions of said sec. 18 of said Act to compensation for any 
damage's suffered by him by reason e>f the* saiel defenelant company 
dredging anel mining any portion of the* said lanels so occupieel 
by him, if such we*ro so elamaged or mincel.

I was dealing with an entirely eliffe*re*nt class of e*ase in Smith 
v. Yukon Gold, 19 W.L.R. 8, 08, from the ease before me* now, and 
the* decision renele*reel in that case in ne» way conflicts in my opinion 
with the view I have taken, in the pre*se*nt case, in regard to Un­
meaning of said see. 18 of said Placer Mining Act, which provides 
for the steps that must be* taken by the owner of the mineral 
rights where; the ownership of the minerals is separated from the 
ownership e»f the surface, or the surface is lawfully occupied by 
another before he commences his mining eipe rat ions on the* said 
lanels.

Even if adequate* security had been given by the* defendant 
company uneler the* provisions of saiel sec. 18 of saiel Act, for the 
mining of the* lanels se> e»wne*el or occupied by the saiel plaintiff, 
sucli security in no manner gave* any license, right or permission



31 D.L.R.I Dominion Law Rkhuits. 415

to the defendant company to dredge and destroy the said public 
roads, and would not relieve the said defendants from any dam­
ages to which the plaintiff might be entitled for the unlawful 
destruction of the said public roads, and the trespasses thereby 
committed against him and his property.

Elliott on Hoads and Streets, 519, 658; 10 Hals.’ Laws of 
England, p. 69, 83; Seguin v. Hawkesbury, 11 D.L.R. 8-13; Rose 
v. droves, 5 Man. A: (1. 613; Creasley v. Codling, 2 Bing. 263; 
Blagrave v. Bristol Waterworks Co., 1 11. A; X. 369; Ivcson v. 
Moore (1699), 1 1x1. Raym. 486.

I was also referred by counsel for plaintiff to Beekett v. Midland 
R. Co., L.R. 3 C.P. 82; Chamberlain v. H r.<7 of London tt Crystal 
Palace If. Co., 32 L.J. Q.B. 173. And by counsel for defendants, 
to Ricket v. Metropolitan If. Co., L.R. 2 ILL. 175; The King v. 
McArthur, 34 Can. S.C.R. 570.

All these English cases were brought under the provisions of 
the Lands Clauses Consolidation Act. 1845, and the Railway 
Clauses Consolidation Act, 1845, or under lx>th. All of these 
cases are considered by Lord Selbome, L.C., in Caledonian If. Co., 
v. Walker’s Trustees (1882). 7 App. Cas., 259.

1 may add that the same view of Picket's case, L.R. 2 ILL. 
175, was afterwards taken by Willes and Ryles, ,1,1.. in the case 
of Beck et, L.R. 3 C.P. 82.

In all these cases the obstructions were authorized under the 
provisions of the above mentioned Acts of Parliament which 
provided for compensation in respect to injury to the property 
itself, and made no provision for compensation for injury for any 
particular use to which the property might from time to time be 
put.

Also in The King v. McArthur, 34 Can. S.C.R. 570, the ob­
structions were authorized under the provisions of an Act of 
Parliament.

In the case before me there was no legislative authority 
authorizing the defendants to dredge and destroy the said high­
ways. The destruction of the same by the said defendants was 
without any legislative authority as 1 have already found, and 
was wrongful and unlawful, and by reason thereof the plain; IT 
according to the evidence has suffered special damage, both 
to 1rs business and to his property, as distinguished from the loss
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or damage suffered by the publie generally ; and eûmes within the 
line of authorities cited where the actions were brought under the 
common law, such as Rone v. (Sraven, 5 Man. & (1. <>13 ; Jvenon v. 
Moore (1600), 1 Dl. Haym. 486; (Ireaxley v. Codling, 2 Bing. 263, 
and others, cited alxive, and in my opinion the plaintiff is entitled 
to maintain his action, and is entitled to compensation for the 
loss and damage so suffered.

In my opinion the injuries suffered by the plaintiff were caused 
by the wrongful acts of the defendant company in dredging and 
destroying the said public roads and the* trespasses committed 
upon the plaintiff's property were committed in the course of 
such operations.

The defendant company dredged and destroyed the said 
highways, and the defendant Boyle, according to the evidence, 
aided and abetted the defendant company in the said wrongful 
and unlawful acts, ami is a joint tort feasor, and, in consequence, 
liable in <lamages for any injuries so suffered by the plaintiff. 
See Pol ock on Torts, 6th ed., 74, 76. 164: also Barker v. Brahatn. 
3 W. HI. 866. 66 K.K. 510.

The ev denee shews that since he commission of the said acts 
the said premises has lost all its value, as it now has no value as 
hotel premises.

I am of opinion that for such loss and damage, and for the 
trespasses committed by the defendants the plaintiff is entitled 
to S3,000, at which sum I assess the said damages, with costs of 
this action. Judgment for plaintiff.

BENSON v. SMITH A SON.
(hilarin Siipirmi ('ourl, .1 mullah' Ihnniun, Minililh, Hiddrll.

tA nnul ami Marten, .1.1. May ii, I UK!

1. M Ken an in-»' i.iKNs ($ V 34)—Sellout, bliumnus.
Publie school Imilding* mid the lands u|w>n which they are erected 

are subject to the provisions of the Mechanics and \Yage-Earners Inn 
\ct. It SO. 1914. eli. 110, see. 2.

|Public School Act. It.SO. 11114, ch. 200, secs. 55. 73. considered; 
Haul v. Lund (ll.C'.i. 25 D.b.lt. 204; Connely v. 11 unlink Sihaul Tru-h> 
(N.H.I. !» D.b.lt. K75 followed.|

2. Mechanics' likns i6 VIII tMl) Time of rkuistkation Addition m

The time for registration limited by the Mechanics and Wugv-Marners 
bien Act, R.8.O. 11114. eh. 140, see. 22. dues not begin to run until after 
the emulation of additional work necessary for the full jierfonnanec of 
the contract.

|AmliTHon v. Furl William. 25 D.b.lt. 31!»; Kallifhinrh v. IIu 1 v. - 
D.b.lt. 40!». followed.|
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Appeal by the defendant assignee for the benefit of creditors 
of the defendants (contractors), and cross-appeal by the plaintiffs S. C. 
from the judgment of the Local Judge at Welland in actions mTssTix
to enforce mechanics’ liens against lands upon which a school- s\!mi
building had been erected. Varied. Sox

K. McKay, K.C., for the appellant Mortimer.
A. C. King-stone, for the plaintiff Benson.
I". //. Hattin, for the A. B. Ormsby Co. respondents.
Meredith, C.J.C.P.: In the opening of this up}mal, 1 

was under the impression that the case was one of two inde­
pendent contractors, the one having maintained his lien under 
the Mechanics and Wage-Earners Lien Act, and the other, 
although Ik; had lost his lien, appealing against a judgment, in 
favour of the oik- who had maintained his, and appealing u}K)ii the 
one ground that such land as the land in question cannot be subject 
to any such lien; and so appealing although the land-owners 
make no such objection, nor any other objection, to the judgment 
appealed against; and, under that impression, I challenged the 
appellant's right to appeal: hut such is not the case: the appel­
lant's assignors were the contractors with the land-owners, the 
respondents were their sub-contractors, and the appellant is an 
assignee of the contractors, for the benefit of their creditors, and, 
as such, is a party to this action: and has a right of appeal, no 
matter what stand the land-owners may have taken, or may 
take, on the question whether or not the enactment in question is 
applicable to their land, land which is held by them, as public 
school trustec-s, for public school purposes only. The effect of 
the lien is to give tin- rcs)>ondcnts, practically, a charge upon 
money due from the land-owners to the , and so give
them priority over other creditors of his assignor, which they 
should not have if tin- land cannot be charged with any such 
lien. The land-owners have really no interesl in the contro­
versy: they owe so much money to the; contractors, apparently 
more than enough to pay afl existing liens, and so an- substanti­
ally unconcerned in the question to whom it should go, being 
able and quite ready to pay.

Then, having such right of ap]>cal, the one ground urged in 
Mipjtort of it is: that, land held as the land in question is, by 
public school trustees for public school pur]x>ses, is not within 
the provisions of the Mechanics and Wage-Earners Lien Act.

27-31 D.L.H.

21^9
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ONT. But why should it not be? From the standpoint of the mech­
8. C. anic and wage-earner there can be no reason why it should not

Bknhon
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be: nor can any very substantial reason be advanced against it 
in the public interests. Greater reason, from that, standpoint, 
could bo advanced against the protection, which the enactment

Meredith.
C.J.C.P.

affords, being given in regard .................within its provisions.
It is made very plain in the Act that it was not meant to be 

applicable to private property only; nor to such property only as is 
exigible- under ordinary writs of execution. Its wide character 
is indicated by the words “shall extend to any person, body 
corporate or politic, including a municipal corporation and a 
railway company, having any estate or interest in the land upon 
or in respect of which the work or service is done, or materials are 
placed or furnished,” contained in sec. 2(c): and in the exception, 
to that wide scope, contained in see. 3, in these words: “Noth­
ing in this Act shall extend to any public street or highway, or 
to any work or improvement done or caused to 1h- done by a muni­
cipal corporation thereon.”

Is there greater reason for excluding public school houses, 
than for excluding court houses, gaols, hospitals, churches, and 
railway stations?

But, having expressed my opinion on this very question some 
years ago, in the case of (leneral Contracting Co. v. City of Ottawa, 
1 O.W.N. Oil, 1G O.W.R. 470, there is no excuse for saying more 
now upon the subject, than this: that all the later cases in tin 
other Provinces hold public schools to be within such an enact­
ment. The appeal must be dismissed.

There is also a cross-appeal.
The appellants in it were, at the trial of the action, held to 

have lost their lien by failing to register it within tin- time-limit 
of tin- enactment.

This appeal is opposed by the assignee of the contractors 
only; and his right to oppose it is equal to his before mentioned 
right to appeal against the successful lien-holders: and. in 
addition to the ground upon which these appellants failed at tin- 
trial, he urges the point made in his appeal against the respondents 
in it—that, the land is not subject to the provisions of tin- Act in 
question; but that point fails, for the reasons I have given.

So the only question is: whether the registration of the lien 
was too late.

03530620
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The contract was to supply doors for the school in question: i__'

and they were in August : and so if time—thirty days— »S. C.
ran from the day of the delivery of the doors by these sub-con- Bknson 

tractors to the contractor or from tin1 dav when they were placed , "• 
in1 the building, the lien is lost : hut towards the end of the year & Son. 

the architect of the building insisted upon some changes being Meredith, 
made in them to comply with his requirements, and eventually C', C P‘ 
they made them, these changes being made early in the month of 
January following: and, if that circumstance gives a new starting- 
point, or be considered the starting-]>oint, from which the 30 
days are to be counted, then, admittedly, the lien was registered 
in time, and effect should have been given to it, instead of dis­
missing the claim made upon it, as the Local Judge did.

The provisions of the Act applicable to the case art; contained 
in the following words of sec. 22 (2) : “A claim for lien for materials 
may be registered before or during the furnishing or placing 
thereof, or within thirty days after the furnishing or placing of 
the last material so furnished or placed:” and in sec. 16, which pro­
tects the sub-contractor until the material is placed in the build­
ing: this provision having evidently been made, in the year 1910, 
for the purpose of settling a point much discussed in the recent 
case of Kalbjlcisch v. Hurley (1915), 25 D.L.K. 469, 34 O.L.K.
268, and some of the cases referred to in it.

The question when the time began to run, or, perhaps better 
stated, when it finally ran out, must be mainly a question of fact: 
and the most material facts of this case are: that the contract fur 
the furnishing of the doors in question is in writing, " 21st
July, 1915; and under it the sub-contractors were to deliver to 
the contractors “soon” the fourteen doors in question, the dimen­
sions of which are set out in the writing, “with frames and trim, 
no glass,” free on board at Niagara Falls, for $350; and the sub­
contractors were to have $60 more if they “erected” the doors, 
the contractors furnishing the “hardware.” A plan of the doors, 
shewing details of construction, was prepared by the sub-con­
tractors and sent by them to the contractors, and was received by 
the contractors, approved by them, and by them returned so 
approved to the sub-contractors, with a letter giving “the 
measurements for the openings;*' the doors were made accord­
ingly, and they and the frames and trim were delivered to the 
contractors, “free on board at Niagara Falls. " in the latter part of

4409
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the month of August ; and were accepted by them, and by them, 
s. C. soon after, were placed in the building, they having rejected tin 

Bknson of the sub-contractors to do that work also for the additional
Smith un<* this was done in due course without any kind of ob-

«V Son. jeetion being made to, or fault found with, the work of the sub-
Meredith, contractors: and so it must have appeared to both contractors and
C J 0,1 ' sub-contractors that the time within which a lien, for this material

should be registered, began to run then: the exact time has not 
been stated, but the doors must have been in place*, completed, 
some time in the month of September.

If the case* stood thus, there* could be no doubt that the lien 
was lost; that the thirty days expiml in October at the latest: 
the lien was not registereel until the following month of January 
and that would be* so even if the doors liad not been maele* accord­
ing to the* contract in some particulars, for, the purchasers having 
accepted and used them, an action would lie for the price, which 
could be recovered, less a proper reduction for the defect.

But, in the* month of October, some time after the doors had 
been placed in the* buileling, and left there as completing the con­
tractors' contract in that respect, objection was made to four of 
them, that the* windows in them were not large* e*nough. Til- 
objection came from the* architect, under a clause in the contract 
of the* contractors with the* owners, that the* work should be sub­
ject to the* approval of the* architect. To this objection the sub- 
contractors, who were demanding payment of the $350, answered 
that they liael sent <le*tails to the contractors and they had 
“O.K.'d" them: and the architect's reply was: that his office was 
the proper place to have had them “O.K.’d:" a proper reply if 
he had been dealing with the contractors; but he was not, he 
was writing to sub-contractors, over whom he had no control 
except through the contractors. But, eventually, the contrac­
tors taking tin* ground too that the sub-contractors should have 
obtained the approval of the architect, work was done, early in 
January, upon the four doors, to the satisfaction of the architect, 
by the sub-contractors, as part of their obligation under the written 
contract ; for which they have not charged nor sought to charge 
anything beyond the contract price: and immediately after this 
work was done, and done without removing the doors from tin 
building, the lien in question was registered.
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Although it seems to me that the architect was wrong in his ONT*
contention, and that the persons alone answerable for the neglect S. C.
to get his approval regarding the doors were the contractors, Hkv-Tin 
and alt hough I entertain the strongest suspicion that the architect’s , v- 

contention was acceded to mainly to retrieve the right of lien <v Sus. 
which they had lost by neglecting to register a lien in October, Mwedfth 
i here was the concurrence of contractors, and sub-contractors, and c.j.o.p. 
owners, through the architect, in treating the sub-contract as 
incomplete and in having it completed early in the month of 
January; a course which, it seems to me, other creditors of the 
contractors could not prevent and cannot successfully contend 
is not binding upon them: and it may be added that the assignee 
of the contractors is also secretary of the School Board, owners 
of the building, and, as such secretary, took part in the demand 
upon the sub-contractors regarding the four doors objected to, 
and was assignee, for the benefit of creditors of the contractors, 
in January, when the work in question was done1.

This conclusion I reach without, 1 hope, taking too narrow a 
view of the east1, without having my mind too much centred upon 
protection of contractors and sub-contractors whose money, 
work, and goods are added to the land which they desire to hold 
as security for their outlay upon it. It. is quite1 too narrow a 
view of a case, such as this, to say, as is said in some of the text­
books, “Give the lien because it cannot harm the owner, he has to 
pay only that which he contracted to pay;" a saying well enough 
in theory, but very far astray in actual experience, as nearly all 
tie cases u]xm the subject prove: when the Courts differ, as they 
sometimes do, as to the meaning and effect of the Act, should we 
assume that no owner can or need make a mistake; or shut our 
• yes to the fact that circumstances sometimes compel an owner to 
pay more than the Act protects him in paying -that or have the 
contract abandoned to his great inconvenience and greater loss?
And this is but a beginning of a statement of the difficulties, 
worries, and dangers of an owner in dealing, as lie may be obliged 
to ileal, with questions of lien or no lien, conflicts between con­
tractors and sub-contractors even to the third ami fourth degree: 
and, quite apart from the owner and his statutory protection, the 
rights of common creditors, and judgment, execution, attach­
ment , and receiving order, creditors, as well as 'assignees, who 
have no protection provided by the Act for them, are entitled to
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ns much consideration as those of any oik else: and much care 
should he taken that sympathy for the “mechanic and wage- 
earner," and the “it does not hurt the owner anyway" feeling, 
do not rol) them of their rights behind their backs. We shall 
do best if we give to the plain words of the Act their plain mean­
ing always.

Not without some hesitation, I am of opinion that the Loral 
Judge erred as to the claim in question in this appeal, and would 
allow it, with the usual consequences.

Lennox, J.:—Sec. 8 (1) provides that the lien shall attach upon 
the estate or interest of the owner in the property mentioned in 
see. 0. Clause (c) of sec. 2 defines “owner” as including a bod\ 
corporate or politic, a municipal corporation, and a railway com­
pany. It will be surprising, and I think unfortunate, if this section 
has to be construed as contended for by Mr. McKay; but I can 
find nothing in the language of the section, or in the object or 
scope of the Act, or in any of the cases referred to, to justify am 
such construction. (Jeneral Contracting Co. v. City of Ottawa, I 
O.W.N. Oil, 16 O.W.IL 470, does not help much either way, 
but, as far as it goes, supports the existence of the right of lien.

Clauses (</), (e), (r), and (it) of sec. 73 and sec. 55 of the Publir 
Schools Act, K.S.O. 1014, ch. 266, arc relied on. Section 73 
imposes upon the School Hoard the duty and obligation of pro­
viding for public school education generally, including proper ami 
adequate accommodation for all children of school age within the 
school section; and it is no to be readily presumed that the Legis­
lature intended that school houses were to be built, but that tin1 
contractors, mechanics, material-men, and wage-earners, wi re 
to be left unpaid. It is said that school property cannot be sold 
under an execution. I need not pause to determine whether this 
is the law or not; if it is, it is an argument against the probabilih 
that the Legislature intended to exempt school properties from 
the beneficent provisions of the Lien Act. The parallel difficulty 
about municipal properties may have been the reason for making 
the Act applicable to “a municipal corporation.” The refer­
ence to sec. 55, if I may say so with respect, indicates the* poverty 
of available argument in support of the " s appeal;
it is of course hardly necessary to say that Mr. McKay made the 
best that could be made of a difficult situation.

44
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It was decided in Scott v. Burgess and Bathurst Union School 
Trustees (1859), 19 U.C.R. 28, that the land there in question 
could not he sold under an execution. The land there was a 
gift, and the conveyance was expressly for school purposes, and 
the land was to revert to the donor in ease it ceased to he so used. 
The judgment of the Court, however, was not based only or even 
mainly upon this circumstance. The plaintiff’s judgment was 
for a debt directly contracted by the trustees as such ; and, as 
was pointed out, there was ample provision in the school law for 
raising the money for its payment by assessment, as there still 
is; and, in case of wilful neglect of the trustees to exercise their 
powers, they became personally liable upon their contract.

But the Mechanics and Wage-Earners Lien Act is a special 
provision intended, amongst other things, to secure payment to 
wage-earners and others who have no direct contract with the 
trustees, and should receive such fair and liberal construction as 
will give effect to its obvious intent.

In Connelu v. Havelock School Trustees, a decision of the 
Supreme Court of New Brunswick, V D.L.U. 875, Chief Justice 
Barker said: “The answer set up by the school trustees is that 
they, as well as their property, are exempt from the operation of 
the Lien Act, not by express words, but as a legal result of their 
holding and using the property as trustees for the benefit of the 
public, without profit to themselves, and as a part of a general 
public educational system for the Province, in effect carried on as 
a department of the Provincial Government. The Lien Act 
certainly does not bind the Crown. . . . The Mechanics
Lien Act was passed in the interest of workmen and contractors so 
as to afford them some security by way of a lien on the buildings 
which had been created by their labour. If the principle is worth 
anything, it is equally valuable in the case of a school building 
paid for by an assessment of the inhabitants of a school district 
as in the case of an individual taxpayer erecting a building for 
his private purposes.” The judgment of a County Court Judge 
allowing a lien wras sustained by the full Court.

It is much easier to conclude that there is a lien upon school pro­
perty in Ontario. “Owner,” by sec. 2 (c) of R.S.O. 1911, ch. 
140, “shall extend to any person, body corporate or politic, in­
cluding a municipal corporation.” In the Revised Statutes of
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Now Brunswick, 1903, oh. 147, as pointed out in the judgment 
(pioted. there is nothing in “express words”—a corporation 
is not mentioned.

King v. Alford, 9 O.K. 643, and Breeze v. Midland HAY. Co. 
(1879), 26 ( lr. 225, were both decided before the amendment of 
the statute, and are clear authorities to shew that, in the absence 
of express and unequivocal language, a part of a railway, upon 
which work has been executed, could not be taken as included in 
the provisions of the Mechanics Lien Act then in force. In 
1907, when Cranford v. Tilden, 14 Ü.L.H. 572, was decided, the 
Mechanics and Wage-Earners Lien Act in force was R.S.O. 
1897, eh. 153, and. by see. 2 (3), “owner” expressly extended to 
and included a railway company, but the railway in question was 
a Dominion railway, and in the terms of the British North 
America Act declared to be “a work for the general advantage of 
Canada:" and the decision was, that the Ontario Legislature had 
no jurisdiction over it.

I have not found any assistance from a perusal of English 
rating cases such as Mersey Docks Trustees v. Cameron, 11 H.L.C. 
443, and London County Council v. Churchwardens of Erith,
11893] A.C. 562, as to the construction of our Lien Act. The 
principle of these cases is brought down pretty well to date by 
the judgment of the House of Lords in Liverpool Corporation v. 
Charley I'nion Assessment Committee, [1913] A.C. 197.

The word “owner” in the British Columbia Act includes any 
person having a legal or equitable interest in the land, and is not 
expressly made to include a corporation, as in our Act. “Per 
son, ” however, includes “ a body corporate. ” In Hazel v. Lund, a 
British ( olumbia case, decided by the ( 'ourt of Appeal, 25 D.L.H. 
204, it was held that the Act applies to school property ; and so 
the Manitoba .Vet, in Moore v. Protestant School District of Bradley, 
5 Man. L.R. 49.

I need not pursue this matter further. If the provisions of a 
statute arc fairly capable of two interpretations, an interpretation 
which will work for justice rather than one which will bring about 
an injustice is to be adopted. Here, however, the respondents 
arc not driven to depend upon this argument. Upon the ordinary 
and obvious meaning of the language of the statute, school pro­
perties are subject to the lien as declared by the trial Judge 
This appeal should be dismissed with costs.
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The A. B. Ormshy Company appeal from the judgment of 
the Local Judge declaring that they are not entitled to a lien 
upon the school property, and directing that their claim for lien, 
registered under see. 17 of the Act, he discharged. The facts are 
very simple and are not in dispute. The contractors, Smith A 
Son, entered into a contract with the appellants to furnish I I 
doors for the school-house, of specified outside dimensions, with 
glass panels, and to he of a character satisfactory to Mr. Porter, 
the architect of the building, for the sum of $350. The doors were 
delivered to Smith A Son on the 27th August. 1015. l iilil the 
0th October, the appellant company presumed that the doors 
were satisfactory. They wore then notified that the architect 
objected that the glass panels were not large enough and would 
not admit sufficient light. Payment was refused, and negotia­
tions ensued. The company offered to alter the doors in several 
ways—one offer was to substitute prismatic glass but the archi­
tect rejected all of these proposals. Matters continued in this 
state until January, 1910. On the 0th January, the company 
received a letter of complaint from the trustees, and an arrange­
ment was thereupon come to with the architect that the company 
would alter some of the doors by substituting larger sash and in­
creasing the lighting area; and this work was completed to the 
satisfaction of the architect on the 8th January. Smith A Son 
made an assignment on the 3rd January, and there was then con­
siderable work to be done under the main contract, which, I 
understand, was subsequently done by the trustees and charged 
to the contractors. It is not suggested, and could not be success­
fully contended, that the alterations made by the company in 
January were not made in bond fide compliance with the terms 
of their contract to furnish doors satisfactory to the architect, 
and by reason of what he insisted upon having done. It was an 
entire contract, at a fixed price.

It is admitted that if January is to be regarded as the date 
when the work was completed the claim for lien was registered in 
time. 1 think the company arc clearly entitled to a lien upon the 
land in question. The time limited by the Act does not begin to 
run until there has been such performance of the contract as would 
enable the contractor to maintain an action for the full amount 
agreed to be paid: Day v. Crown drain Co., 39 SAMI. 258; Crown 
drain Co. Limited v. Day, [1908] A.C. 504. The work in January
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was proportionately important, but it is not essential that it 
should he: Hurst v. Morris, 32 O.L.R. 346. Down to October, 
the company thought the work was satisfactory, and the matter 
was in negotiation until January: Anderson v. Fort William Com­
mercial Chambers Limited, 25 D.L.R. 319, 34 O.L.R. 567.

This appeal should be allowed with costs.
Makten, J., agreed with the judgment of Lennox, J. 
Riddell, J., agreed in the result.

Appeal dismissed; cross-appeal allowed.

HOLLAND v. RUMELY PRODUCTS CO.
Manitoba Court of A n/* at. Ilowell, C.J.M.. Richard*, Perdue, Cameron 

and llnyyart, JJ.A. November 6, 1916.

1. Mahtkk and servant (8 V 340) Workmen’s compensation- Inji ry
IN COVRSE OP EMPLOYMENT.

Injury to I lie eye of an employe»* cuuseil by work on the door of ;» 
warehouse uriheh “out of anil in the coure»* of employment," within 
tlie meaning of the Workmen’s Com|N*nsation Act (Man.), even though 
the work he in tin* nature of an improvement or alteration the employee 
was not orilereil to ilo ami which was jierformcil outside the building in 
which the employee usually worked, if done for the purism»* of expediting 
some work within the scope of the i,mploy«*e's duties.

"J. Aitk xi. i S 1 A -5) Jcdoments i nder Workmen's Compensation An.
Any decision or onler of a Judge under the Workmen's (Jonijiensation 

Act (Man. i, based on an erroneous eonelusion from the evidence, is 
upjie.'ilable to the Court of App»*al.

Appeal from a decision of tin* County Court Judge under tin 
\Y< *n’s (’omiH-nsation Act, R.S.M. 1913, eh. 209. Reversed. 

7\ ./. Murray, for ap]H*llant; II. V. Hudson, for respondent. 
The jihlgment of the Court was delivered by 
Perdue, J.A.: The plaint ill' was employe»! at the warehouse 

of tin* defendants "as a handy man." Amongst other things he 
was doing odd jobs of earjsiittT work. The wnrelsmse had 12 
or 11 large doors which were in us»> for the <nt ranee <ir exit of 
large machines. The doors, as I understaml, did not swing on 
hinges but were hung so that they sliil along the side of tin* build­
ing. They w»*re oft«*n difficult to open or close so that a bar was 
sometimes used to pry them along into plac<*. The foreman 
had often told the to elos»* tbe <|oors and tin* ant
had <lone so as part of his ilutn-s. lb* k»*])t a bar and pi»*k for 
this purpose. The <loors had to Ik* closed in tin- cold weather 
so as to retain the heat in tin1 building. On March I t, alniut 
5 o'clock in the afternoon, the cant saw two of the workmen 
trying to close one of the <loors and In* went to assist them, lie
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says “1 thought it was a good scheme to get a block and nail it 
on the door.” The object of this was to get the bar behind the 
block and pry the door ahead, lie got a block and proceeded to 
nail it to the door, the other men waiting until this was done. 
While he was nailing the block he stood on the outside of the 
door. The doors were sheeted over with iron. Two or three 
spikes had been driven and while the plaintiff was in the act of 
driving another he was struck violently by something which 
cut ami injured his eye. He did not see what it was that struck 
him but one of the men who was standing near saw the spike 
fly and immediately saw that Holland was injured. The trial 
Judge finds that it may be inferred that the eye was hit by the

No objection was taken by counsel for the appellant company 
as to the right of the applicant to appeal from the Judge's de­
cision in this case. But as the question has suggested itself 
to the Court, it is well to examine somewhat closely the right of 
appeal granted by the statute. Sec. 4 of schedule 2 to the Act 
was taken from and contains the essential provisions of the cor­
responding clause in the English Act. See Workmen’s Com­
pensation Act, 1900 (Imp.), schedule 2. sec. 4. By both Acts 
an appeal lies to the Court of Appeal from the decision of the 
Judge on a question of law submitted to him by an arbitrator, 
or on a question of law when he himself acts as arbitrator under 
the Act, or where he given any decision or makes any order under 
the Act. The words in italics are new and are not contained in the 
Act of 1897.

The English decisions indicate that an appeal will not be en­
tertained merely on a question of fact or upon the weight of 
evidence: Wilmersoti v. Lynn and Hamburg S. Co., [1913] 3 
K.B. 931 ; Marriott v. Brett, 5 B.W.C.C. 145; Sneddon v. (ireen- 
Jield Coid Co., [1910] S.C. 302. But if there* was evidence and the 
Judge held there was none, his decision is appealable: O'Brien 
v. Star Line Ltd., [1908] S.C. 1258; M('Nicholas v. Dawson, [1899] 
1 Q.B. 773. Also, where the Judge draws from ascertained or 
admitted facts a wrong conclusion in point of law, his decision is 
open to review : Cane v. Norton llill Colliery Co., [1909] 2 K.B. 
539; Roper v. Greenwood, 83 L.T. 471 ; Coe v. Fife Coal Co., 
[1909] S.C. 393 ; Jackson v. General Steam Fishing Co., [1909] 
A.C. 523.
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In a memorandum of his finding the trial Judge said : “ From 
tin* evidence it might be inferred that the eye was hit by a spike." 
He then goes on to shew tliat it was impossible that the accident 
was caused by the only other means suggested by the defence. 
1 take the alnive to be a finding that the injury in question was 
in fact caused by the spike flying, when the applicant hit it with 
the hammer, and striking his eye. This conclusion is the obvious 
one to be drawn from the evidence and 1 take it that the Judge 
intended to state it as a finding of fact made upon the evidence.

The Judge found that because the applicant was standing 
outside the door of the warehouse when the accident occurred, the 
applicant had undertaken duties outside the area limited and 
could not claim the benefits of the Act. With great respect, I 
think this view is erroneous. If it was within the course of his 
employment to do something to the door it makes no difference 
whether lie did the work standing inside or outside of the building.

The Judge finds that there was nothing in the evidence “ from 
which it might be inferred that he (the applicant) had reasonable 
grounds for thinking that it was his duty to do that in which he 
was engaged at the time of the accident." lb* also finds that the 
accident did not arise out of ami in the course of the employment. 
The facts staled in the evidence are un contradicted and the several 
witnesses corroborate one another. It is shewn that it was part 
of the duties of the applicant to close the doors and that he kept 
a pick and bar for use in prying the doors shut. Immediately 
prior to the accident he saw two of his fellow employees trying to 
shut the door in question and lie cairn * to their assistance. I If- 
then t«*lls what followed, lie says : “ I gave him (one of the other 
workmen) the bar and 1 thought it was a good scheme to get a 
block and nail it on the door. 1 nailed a hard block down here to 
get the bar behind it and pry that door ahead." The accident 
occurred while he was driving a nail into the block. I think that 
the clear inference to be drawn from the evidence is that the 
applicant honestly lielieved that the nailing of the block to tin- 
door would expedite the work of closing the door not only on 
that occasion but whenever it might at other times lx* necessary 
to open or close it. lb* lielieved that he was acting in his master's 
interest in doing what he did.

In Moore v. Manchester Liners, |1W10] A.C. IdK, Dird Due-
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hum, L.C., thus states the rule to he applied in ascertaining 
whether the accident arose in the course of the employment :

Ami so, to sum it up, I think an accident befalls a man “in the course 
of" his employment, if it occurs while he is doing what a man ho employed 
may reasonably do within a time during which lie is employed, and at a 
place where he may reasonably be during that time.

In Hair (I <V Co. v. Hobson (1914), 51 Sc. L.IL 747. a drawer 
at a mine lowered the loaded hutches in order to make room for 
his hutch. It was not his duty to do so. hut he followed a general 
practice in doing it and ho did it to avoid considerable delay. 
In doing this he was injured. It was held that the accident arose 
out of and in the course of his employment.

In (ioslan v. (Hllies, |1907| S.(\ (IK. a weighing clerk helped 
some workmen to carry a heavy frame to the weighing machine, 
though it was not a part of his duty to do so, and he was fatally 
injured. It, was held that the accident arose in the course of his 
employment.

In Harrison v. Whitaker Hr os., Hi 4'.L.IL 108, a boy, employed 
to grease truck wheels, thought the |>oints were against an ap­
proaching train, tried to open them, and was injured. Held, that 
he was acting in the course of his employment.

Hlair W Co. v. Chilton, 84 L.J.K.B. 1147, was a case in which 
a workman was employed to turn a wheel in a rolling machine. 
To do this he had to stand on a platform. It was against express 
orders to sit while at this work, as it was dangerous. On the day 
of the accident he was sitting on the guard of the machine to rest 
himself. He knew it was forbidden to work at the wheel while 
sitting down, and only did so when the foreman was not looking. 
His foot was caught in the roller and permanently injured. It 
was held Isith in the Court of appeal and in the House of Lords 
that the accident arose out of and in the course of the employ­
ment .

In Harding v. Ilrynddu ('oiliery ( o., 119111 2 lx.B. 747, a collier 
was employed to drill a hole into a stall below to let out an accumu­
lation of gas. The entrance to the stall from below had been 
blocked up to shew that it was unsafe. In breach of an express 
order by the overlooker,the collier entered the stall from below 
to ascertain the direction of his drill and was suffocated by the 
gas. It was held that the dcjiendents of the deceased were 
entitled to compensation. ( ozens-Hardv. M.1L, said: “The real

MAN.

<\ A.
Holland

Humbly 
Phod vers 

Co.
Perdue, J.A.



•130

MAN.
C. A 

Holland

Products
Co.

Perdu*. J A.

('amenm, J A.

Dominion Law Kkpobth. |31 D.L.R.

difficulty in this case is, was the sphere of employment so limited 
and defined as to exclude the ‘top hole' (the stall), or was the 
man's cut ranee into the ‘ top hole' merely an net honestly done 
in furtherance of the object which he was instructs! to effect, 
namely, to tap the gas by means of a drill hole? In my opinion 
the latter is the true view."

This last decision is one of peculiar inqMirtaucc in considering 
the present case. There the workman acted in direct opposition 
to his orders, but he was doing something which lie honestly 
believed would expedite the work lie was ordered to do. In the 
case at bar there is no pretence that the applicant committed any 
breach of his instructions. On the contrary, while assisting in 
the jierformnncc of what was a part of his duties, he honestly 
lielieved that to nail the block on the door and to use it in connec­
tion with the bar would greatly facilitate the o]ieratinn and would 
lie in the interests of his employer.

In my opinion the accident arose out of and in the course of 
the applicant's employment and lie is therefore entitled to com- 
jiensation.

The Judge states that there is not the requisite evidence to 
fix the amount of the compensation. This is a matter that can 
lie rectified by calling further evidence. Following the course 
adopted in Fenton v. Thor ley, (1V03| AX'. 413, I would order that 
the award of the County Court Judge be reversed with costs here 
and lielow, declare that the up|>ellant is entitled to conqiensatioii. 
and direct that the cause be remitted to the County Court Judgi 
to ascertain the amount of compensation to which the ap|>cllnnt 
is entitled.

Camkron, J.A.: It has lieen frequently stated that men's 
minds are Imund to differ in applying the facts as they exist in 
different cases to the wording of see. f> of the Workmen's Com­
pensation Act. There must be in the mind of the arbitrator a 
standard according to which he fixes the meaning of the words 
"Personal injury by accident, arising out of ami in the course of 
the employment." If the arbitrator has adopted an incorrect 
or inadequate standard to which lie applies the facts fourni l\\ 
him, then a question of law obviously arises, which renders his 
decision subject to appeal. In this case liefore us it does seem 
to me that the County Court Judge Ims placed altogether too
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narrow a construetion on the words. I'ur my own part, 1 can 
reach no other conclusion than that the facts of the ease bring it 
clearly within the wording of the section, and entitle the applicant 
to compensation. I-or tho puqxise of fixing that compensation, 
the matter should be referred back to the County Court Judge.

.1 p/nnl allot ••(/.

BAREHAM v. THE KING.
(fin I»' King'* Hi nrli. Sir llnniii Aichtiiuhi mill, I'.J. ami 7V« nholim . Cru.-s.

Carroll ami I’lUtliir, ,1.1 A/.nl 28, HUH

I ( • AMINO l j) I 4*W IIAT IS X «; XMIII.IXU XI x< HIM .
The tenu “gn milling, xxitgcring or hvtling marlnnC :is twit in (V 

Codr, see. 23." Muh-Kvv. (/*) ( 'mli' Amendment of IUI3) is not rrstrirtrd 
bx its context to nppnrntUR for tin- recording of ImMh or xxagers or jhmiI 
selling; mix “giuiihling nmcliine'' is xvitliin the prohibition of sub-see. 
lit as Cliaeled by 3 < n o. V , Can . eh. 13. see. 13. and this \\ill include 

an automatic gum xending machine so contrived ns to entice patrons 
to gamble by holding out the chance of getting, along xxitli the gum for 
a five cent coin, something worth much more under a process of chance 
draxving.

- (i AMINO t6 1 IP ( i.XXI III.INl. Kl-ATI UK IV At ToM.XTie X kXDlM. MAl'IlINK*
Where an automatic gum \ ending machine is xvorked so as to give 

the customer along xxith a package of ehexxing gum a blank or a varying 
number of disks or trade-cheeks available for being re-played into the 
machine, and the manifest object is to induce jieople to gamble b> 
enticing them xxitli the chance of getting something of much larger value 
than the coin dc|M»itcd by re|h-ated o|N>rations of the machine, it is 
none the less a gambling machine because each o|s*ration of it causes to 
lie (lisplayed the chance result xvhich xxill folloxx the next de|Hisit of either 
coin or disk.

I If. V. O' Mr ara, 26 Can. Cr. Cas. Hi. 2Ô D.L.H. fit 13. 31 0.1. II I»i7, 
referred to; see also /,' \ Sluhlis i No. | i 24 Can Cr. Cas. HO, 21 1)1. It 
641. and If. v. Shihhs (No. 2> 24 Can. Cr. Cas. 303, 26 D.b.lt 424.|

MAN. 
c \

Holland

I’nnnins
( o

<UK. 

lx It

Crown cam* rcm*rvcd by a Judge of ScshIohs ujion a conviction Statement, 
of appellant under Cr. ( 'ode, sec. 235 (amendments of 1910 and 
1913), for allowing to be kept on bis premises two gambling 
machines.

II. 7\ StackhonMt, for the appellant.
./. ('. II oIkIi, K.< '., for the ( 'rown.
TllE appeal was dismissed, the opinion of the ( otirt being 

delivered by
Cross, J.:—The appellant has cited to us a number ol defini- om». j. 

lions of gambling and his main argument, in substance, is that 
the machines in question, two slot gum-selling machines, are not 
gambling machines, because the patron or customer is shewn, 
by a visible registry in them, what he is to get for his money 
before hv puts it into the slot, so that he is not taking a chance 
of getting something or nothing or much or little when In* pays.

He has also pointed out that the enactment which he has been
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charged with violating treats of betting and betting machines 
and has argued that, upon a proper construction of that enactment 
the words, “any gambling, wagering or betting machine or 
device” are restricted, upon the principle of nosritur a sociix to 
apparatus for the recording of bets or wagers or pool sidling.

It is appropriate at the t to observe the exact purport 
of the enactment, so that we may see clearly what it constitutes 
an offence.

Section 235 of the Code made provisions respecting “betting 
and pool-selling” and, in clause (a), made it an offence to use 
premises for the recording of bets or sidling pools. Clause (6) 

it an offence to keep any device or apparatus for recording 
bets or sidling |hm>1s.

By the amending Act of 1910, 0-10 Kd. VII., Can., eh. 10. see. 
3, these two clauses were left unchanged, but others were added 
directly against the business of betting and the advertising or 
offering of information respecting bets, pools, races and sports.

Later, by 3 (îeo. V. (1013), eh. 13, sec. 13, clause (6) was re­
placed and made to read:

“(6) Imports, makes, buys, sells, rents, leases, hires or 
keeps, exhibits, employs or knowingly allows to be kept, 
exhibited or employed in any part of any premises under 
his control any device or apparatus for the purpose of recording 
any bet or wager or selling any pool, or any gambling, wagering 
or betting machine or device.”
The change consists in the addition of the words “or am 

gambling, wagering or betting machine or device.”
Though it is true that the sub-secs, of sec. 235 all relate to 

betting and pool-sidling, I consider that these words are not to 
be read in the restricted sense contended for by counsel for tin

The words must be given their natural meaning and one o! 
the things (dearly included and legislated against is any gambling 
machine.

The question, therefore, comes to be simply whether or not 
the machines described in the stated case have been rightly held 
to be gambling machines, the argument for the apiadlant turning 
not u|H>n the point whether the operation was one of chain , 
on the one hand or involved exercise of skill on the other, but

66

48

25
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upon the contention that the operation was a pre-aseertainable 
certainty ami not one in which there was anything loft to chance.

The machines and the working of them arc well described in 
the stated caw.

One of them has the name “Target Practice." The patron 
inserts a United States tive-eent coin in a slot. The stated caw 
mentions that: “La machine porte a sa face Vindication de ce 
que gagnera le joueur, selon l'endroit où arrêtera la pièce qu’il 
lanflilau moyen du levier.”

If the coin drops into one of the receptacles numbered I, 2 
or 5, the patron receives 25 eta., or $1, as the event may be. 
Other receptacles are marked “(1” and if the coin falls into one of 
those instead of into No. I. 2 or 5. the patron receives a package 
of chewing gum.

The other machine is called “Watling's Cupid." There 
is a slot into which a five cent Canadian coin may be put. and 
another into which may be put either a United States five cent 
coin or a disc on which is printed the words, "For 5 cts. you get 
a package of gum and the number of premium checks indicated 
below.”

That always happens, and. so far. counsel can say that the 
element of chance is abwnt.

Rut if the patron proceeds to insert a disc or token and operate 
another lever, he gets no gum and he may get nothing or lie may 
get discs or tokens worth five cents each in trade and varying in 
number according to a combination of colours which will appear 
in two apertures in the machine. The colours arc painted on 
circular plates which are made to revolve inside the machine by 
action of the lever, and when they stop revolving, the colours are 
those visible in the apertures. A printed notice gives the num­
bers of tokens according to shew of colours.

There are twenty divisions on each plate and the divisions 
vary in colour.

It is manifestly a matter of pure chance how many checks 
the patron will draw out, or if he will draw out any.

t'ounwl for the appellant were understood to argue that 
because there was certainty and no chance about what be obtained 
by the first operation of putting in the five cent coin and pulling 
the lever, that operation in some way dominated the whole 
routine, ami there was no gambling. That, however, is fallacious

QUE. 
K. B.

It A HR HAM

2S-.1I D.I..H.



Dominion Law ID;ports. [31 D.L.R.434

QUE.
kTb.

Markham 
The Kino.

Crow, J.

reasoning. The second operation cannot lie ignored in that way 
and it is an operation upon chances. The manifest object is to 
entice patrons with the bait of getting something for nothing and 
the chance that that something may be worth far more than 
the five cents paid in; in other words, to induce people to gamble.

This view appears to have been taken in The King v. O'Meara, 
25 ('an. Cr. ( as. 16, 25 D.L.R. 503, 34 O.L.R. 467.

The same conclusion follows with, if possible, still more 
certainty as regards the first machine, namely, the “Target 
Practice.”

The question reserved should, therefore, be answered ad­
versely to the appellant. Appeal dixmiwed

Formal Judgment—
The formal judgment was entered as follows—“Having 

heard the said Alfred Bareham by his counsel, upon the merits of 
the question reserved by the judge of Sessions of Montreal, for 
the opinion and decision of this Court, to wit:—

“Was there any evidence submitted at the trial of this 
cause to shew that the use of the machines hereinbefore 
described constituted a game of chance, or a mixed game of 
chance or skill, or was a gambling machine and that the us« 
of the said machine constituted an indictable offence within 
the meaning or scope and intent of the Criminal ('ode?” 
“Having read and considered the case stated by the Judge 

of Sessions upon the said question :
“Having also heard what was said by counsel appearing on 

behalf of the prosecutor and upon the whole deliberated;
“It is. by the Court of Our Sovereign the King now here, 

considered that there was evidence upon which the Judge of 
Sessions could find and conclude that the said machines wen 
gambling machines and that the use thereof constituted an 
indictable offence within the meaning of sec. 235 of the Criminal 
Code, as amended by the Acts 0-10 Edward VII. (1910), ch. 10. 
sec. 3, and 3-4 Geo. V. (1913), ch. 13, sec. 13;

“And it is, in consequence, adjudged that the conviction he 
affirmed and the same is affirmed with costs, and it is ordered 
that an entry hereof be made of record in the said Court of Ses­
sions.”
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SHARKEY v. YORKSHIRE INSURANCE CO. ONT.
Ontario Supreme Court, Apellate Division, Meredith. C.J.C.P., Riddell, < < •

Lennox and .Hasten, JJ. June 9, 1916.

Insurance (8 VI B 3—275)—On animais—Commencement or liability 
Disease contracted before.

An implication for insurance is not an offer, hut a request ; the |Njlicy 
is an oner and its acceptance completes the contract; unless otherwise 
stipulated, it usually comes into force on the acceptance of the ixilicy 
and the payment of the premium ; under such a contract, where it was 
provided that insurance on a horse should apply in case of death 
from disease originating after commencement of liability, no insurance 
was payable when the horse died after the liability commenced of a 
disease which originated previously to the acceptance of the policy but 
subsequently to the application, no protection note having been taken.

Appeal by the* defendants from the judgment of Latehford, J. statement. 
Reversed.

Oscar II. King, for appellants.
Sir George C. Gibbons, K.C., for respondent.
Meredith, C.J.C. P.: — The plaintiff seems to find it cTcp!' 

difficult to understand why she should not have had insurance 
from the time she sought it, or at least from an earlier day than 
that twice stated in, and once more upon, her “proposal" for 
the insurance in question; and, perhaps, that is quite natural, 
because in the more common applications for insurance, mainly 
tire insurance, the insurance generally does begin immediately 
and is evidenced by an interim receipt.

Rut the plaintiff did not ask for, or obtain, interim insurance, 
as her application shews she might have procured, evidenced by 
what is called a “protection note." By what is called a proposal 
for insurance, in which she is several times called, and to which she 
signed her name as, “proposer," she made application for and 
obtained the policy of insurance upon which this action is brought.

That proiHjsal contains, over the signature of the plaintiff, the 
words: “The company’s liability commences after payment of 
the premium and receipt of i>olicy or protection note by the 
insured;" and the contract of the defendants, contained in the 
|K)lic.v ujHm which this action is based, is: “that if after receipt 
hereof and payment by the insured to the company of the under- 
noted premium for an insurance up to noon on the day of the 
expiry of this policy, any animal described in the schedule below 
shall during that period die from any accident or disease hereby 
insured against as after mentioned, occurring or contracted after 
the commencement of the company’s liability hereunder, and
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ONT. otherwise defined in the aforesaid proposal, the company shall
s. c. be liable to pay to the insured . . . "ns thereinafter, in the

Sharkey policy, is provided.

Yorkshire
Insurance

Co.

In the proposal the pluintiff agreed that her declarations 
therein contained should be the basis of the contract between her 
and the defendants, “subject to the conditions of the policy,"

Meredith,
CJ.C.P. and that agreement is recited in the policy.

The animal insured was an entire horse, intended to be em­
ployed in the service of about 100 mares, in three or four town­
ships, during a season beginning on the 1st May and ending on 
the 1st August.

The proposal is dated the 20th May, and the policy the 7th 
June, 1915. The policy was delivered to and received by the 
plaintiff early in the afternoon of the 8th June, and the premium 
was paid apparently about an hour afterwards; the horse died 
soon after that payment, probably an hour; and died from an 
ailment, said to have been pneumonia, of which he was so sick 
in the morning of that day that two veterinary surgeons had 
attended him.

In these circumstances, the plaintiff contends that she is en­
titled to be paid, under the terms of the policy, for the loss of 
the horse; a contention which seems to me to be based a good 
deal upon a confusion of the commencement of the company's 
liability under the policy with some contended-for retrospective 
effect arising after “the commencement of the company's liability 
under the policy.”

It is quite true that the defendants might, by the policy, haw 
contracted to pay for the loss of the animal at any time before 
or after the policy came into effect; but no reasonable person 
would suggest that they did; nor would he suggest that they 
would contract to pay for the death of a horse that was fatally 
stricken by disease, whether known or unknown to the insured, 
when the policy came into effect.

Insurance companies do not, in such cases as this, examine 
the animal insured; instead of that, they guard against insuring 
dying, or diseased, horses—that is, diseased horses which tnnv 
die during the currency of the policy, of the disease existing when 
the insurance becomes an effective contract—by explicitly pro­
viding that they' shall not be liable for the loss of any animal
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dying fiom any disease except a disease contracted after the com- 
mencement of their liability. S. C.

Lack of honesty, or mistake, on the part of the insured, is Sharkkt 

thus pretty effectually guarded against. The insured knows from Yobiwhibe 
the proposal signed by him that the company's liability com- Insurance

mences only “after payment of the premium aiul receipt of the __ 1
policy . . . by the insured;" and by the policy that no cïc.?.’
liability is incurred except in respect of disease “contracted after 
commencement of the company’s liability." Heading these two 
provisions together, I fail to see how the plaintiff can reasonably 
contend that she has a good cause of action against the defendants; 
even if she were not confronted with lack of good faith in taking 
the policy and speedily afterward paying the premium without 
informing the defendants of the changed conditions. No one 
could expect to get insurance upon the horse in question in the 
condition he was known to In* in when the premium was paid— 
within an hour or so of his death.

The trial Judge found in favour of the plaintiff in this way: he 
first considered the policy one for three months ending at noon 
on the 7th September, 1915, and so beginning at noon on the 
7ih June; all of this being based upon a marginal note made 
by the defendants’ local agent, in the plaintiff’s proposal, in which 
tin- word and figure “3 mos.,” after the printed word “Term." 
appear ; although there is nothing in, or on, the policy upon the 
subject except the filling in iq>on a form in it, under the words 
"date of expiry," the words “7th September, 1915," and the pro­
vision which I have read for insurance “up to noon on the day of 
the date of the expiry of this policy." From that he then took 
the long step of concluding that the policy gave retroactive effect 
in regard to anything ning after noon on the 7th day of 
June, that is to say, that the policy really came into effect as 
life insurance of the horse at that time, notwithstanding the pro­
vision that the company's liability did not begin till the insured 
had received her policy and paid her premium; the provision 
contained in the policy as to the commencement of liability ; and 
the further provision, also on the face of the policy, under the 
heading “Definition of Tables and Risks Covered,” in these 
words, “Stallions against death or disease during currency of 
pe!i.*y." It could hardly be said that the policy was current

5
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ONT' before it came into existence as a binding contract between the 
S. C. parties; if it were, it would bring about this absurd result, that 

Sharkey the defendants must pay though the horse had died before the 
v *■ policy came into force, that is, that the defendants insured the 
Insurance plaintiff against the death of a horse- already dead, and all this 

^°' merely because* there is some evidence that originally the local 
cTct?’ •lent, of whose authority in that res|>ect there is no evidence, 

put in the margin of the proposal the figure and the abbreviated 
word 1 have read. And, notwithstanding that, if the judgment 
in api>eal be right the same result would follow if the plaintiff 
had not received the policy nor paid the premium for days or 
w'eeks after the 7th June, 1915; and though the insured is re­
quired to give notice directly to the company—not to an agent— 
of illness of the insured animal within 24 hours, and immediately 
call in a veterinary surgeon, of all of which without the policy 
the insured would know nothing, and would need to do though 
the policy might never come into force by delivery and payment 
of premium

Rut it seems to me to be quite too plain for serious argument 
to the contrary that, where the parties have agreed, as they have 
in this case, that “the company's liability commences after pay­
ment of the premium and receipt of |>olicy or protection note 
by the insured," and that the company shall la* liable only in 
case of death from disease contracted “after the commencement 
of the company's liability," there cannot la* liability for death 
from disease contracted before tin- company’s liability so began

The apja-al must be allowed; and the action dismissed.
Hidden,j Riddell, J.:—This is an apja-al from the judgment of Mr.

Justice Latchford, and (in my opinion) it turns on a neat point 
of law.

The facts of the case are few and are set out with accuracy 
and sufficient detail in my learned brother's reasons for judgment.

In the view I take of the case, there is no need of considering 
the application of the statute law or anything other than what 
appears in black and white on the face of the documents.

What is insured is “any animal . . . (which) shall during 
that ]x*riod die from any . . . disease . . . contracted
after the commencement of the company's liability hereunder,” 
“that period" being “up to noon on the date of expiry of tld»
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policy,” and the “date of expiry” being stated as “7th Septem­
ber, 1915.”

The animal contracted the fatal disease after the policy was 
signed for the company at its office in Montreal, but before 
delivery to the plaintiff, and there was no previous payment of 
premium, interim receipt, etc., to affect the question.

What seems to me the fallacy which runs through the con­
tention of Sir George Gibbons is the hypothesis that the plaintiff 
by her application offered a contract to the defendants, which 
was accepted by the defendants by their writing and signing a 
policy of insurance—therefore the contract was formed and the 
company's liability commenced with the signing of the policy.

That is not the legal position. The application is not an 
offer but a request to the company to offer a policy. The com­
pany may decline altogether or may accede to the request. If 
they so accede, they write a policy and tender it to the proposed 
assured as the contract they are willing to enter into. If the 
assured accept the policy tendered, then and only then the «-on- 
tract is complete, and that is the “commencement of the com­
pany’s liability” (the premiums being paid or other arrangements 
satisfactory to the company being made). “Then, and then only, 
was tin* contract formed. Then only was the respondent insured. 
All that had passed previously was preliminary.” per Taschereau, 
J., in Provident Savings Life Assurance Society of Afew York v. 
Moivat, 32 S.C.R. 147, 156. See per Lord Esher, M.R., in Can­
ning v. Farquhar (1886), 16 Q.B.D. 727, at pp. 730, 731; May on 
Insurance, 4th ed., para. 43 II. There are cases where the mere 
dispatch by mail of the policy may be considered delivery, e.g., 
in North American Life Assurance Co. v. El son, 33 S.C.R. 383. 
The ation provided for a policy issued in the company’s 
usual form, and the premium was paid in .advance. Nothing of 
the kind appears here; the applicant calls herself “the proposer,” 
no form of policy is specified, but she agrees that her statements 
arc to be “the basis of the contract between” her and the de­
fendants; no premium is paid.

It is to my mind plain that, when the agent tendered the policy 
to the plaintiff, she might have refused it and could not have 
been compelled to pay anything; and it is equally clear that the 
defendants could not have been obliged, in equity or otherwise, 
to deliver the policy.

ONT.
• 8.C.
Sharkey

Yorkshire
Insurance

Co.
Riddell, J.
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1 do not at all dispute tin* proposition that the wording of a 
contract may give it, as between the parties, any effect (not 
illegal), retroactive or otherwise; but here there is nothing but 
the precise words we are interpreting, and their meaning is not 
obscure.

Had the |x>licy been expressed to be a three months' policy 
with the date of expiry the 7th September, a very strong argu­
ment could have been made that ex necessitate the beginning was 
the 7th June; but that is not the ease.

I think then that the liability of the company did not begin 
(if at all) till after the fatal disease had beVn contracted.

Moreover, the material alteration in the et of insurance 
known to the plaintiff is fatal to her claim : May. para. 43 (».; 
('tinning v. Farquhar, 10 Q.B.l). 727.

I would allow the ap|>eul with costs here and below.
Lknnox, J.: 1 agree that the plaintiff camiot recover. There 

was, in my opinion, a completed contract when the plaintiff 
accepted the policy, but she accepted in the terms therein set 
out, and these terms preclude her from recovering in respect of 
a disease contracted before the time of acceptance—the com­
mencement of the company's liability.

Mastkn, J.:—I agree in the view just expressed by my 
brother.basing my conclusion exclusively on the interpretation of 
the words of the policy, which, I think, attached.

.4 ppeal alloiceH.

H {. BANK OF TORONTO v. HARRELL.
Hnlixh I'alinnhiii Court of ,t/</*»/, Munlonahl. C.J..I.. Martin, (lallihir ami 

( \ Mrrhiltip", JJ.A. (kUé*
Trim. 16 V A 1*711 Sfkcial and oknkrai. vkriuct Frac».

Where in an artion on n promissory note, tried before a jury, tin 
defendant raises the issue that lie was i lid lien I to sign the note and :< 
renewal thereof by fraud and niisre|iresentalion. and the Judge submit' 
questions to the jury to lie answered, the fuel that the jury gave a general 
verdi et for the defendant, and then |>roeeeded to answer some but not 
all of the questions submitted, will not invalidate the verdict, provided 
none of the answers given were repugnant to the general result, and 
there was evidence to sup|s»rt it.

|Shinnr x Canadian Collirrus, Hi D.L.H. .VII, H» H (\|{. 277; Hay 
lohI \ H.C Klertru. IÔ H.(\R. dill ; Walrrous Kngitu Work» v Kelli >
I D.L.It. H80, I X.L.R. 77. applied; Hal four v. Toronto It. Co., ô D.L.R 
730. 32Can. S.C.R. 239. considered.|

Appeal by deft from judgment of Morrison. J. Re­
versed.

Statement.

60
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.4. //. MucXeill, K.C., for appellant.
Bird, for respondent.
Macdonald, ( '..I.A. : The plaintiff sues ns holder of a promis­

sory note made by defendant in favour of the Hex Amusement ( 'o. 
originally for #10.000. The defendant says lie was induced to 
make the note by the fraud of the plaintiff's manager, Vtinstone, 
and the secretary of the said Hex Amusement Co., Wilkie. The 
transaction was really a loan by defendant to the Amusement 
Co. He was secured against the liability upon the note by a 
chattel mortgage on the |>ersonal effects of the Amusement Co.

'flic alleged fraud consisted in this: Vanstone and Wilkie 
represented that the proceeds of the note should be used to pax 
off the company's liabilities, including liens on the mortgaged 
chattels; whereas Vanstone. at the time these representations 
were made, intended to use the proceeds for another purpose, 
which other application of the moneys lie afterwards made, and 
left the liens unsatisfied.

The jury found this issue in defendant's favour. After dis­
covering the fraud, the plaintiff renewed the note for a balance 
then unpaid.

It may lie here stated that the Amusement ( 'o. had made 
payments from time to time on their original note. The defend­
ant had paid nothing, as it npjienrs to have been expected that 
the Amusement Co. would continue to make payments to the 
bank and discharge the note in full.

The plaintiff's contention was that this renewal was a waiver 
of the fraud, and an election not to dispute his liability on that 
ground. On this count the pleadings are not very satisfactory, 
but the case went to the jury on the facts in evidence, and no 
|Miint has lieen made lief ore us in argument that the evidence 
was not kept strictly within the pleadings.

The defendant's answer, at the trial, to the contention that 
the renewal was an election to overlook fraud practised on him 
was that lie signed the renewal note on the terms with Vanstone 
that he would not Is* called U|Min to pay the note The jury 
were asked the question :—

After llnrrvll lieeamc aware ( lint such fraudulent misrepresent at ions had 
Isen made, was he induced to renew the note liy any promises in reference 
t<> Ins liability made by Vanstone with the intention that Harrell should 
art on them? A. Yes

B. ( . 

(\ A.

Toronto 

Il XNNM.I

Mim-.IomM.
<1 A.
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Bank ok 
Toronto

Harrell.

Macdonald,
C.J.A.

They were asked to give details of such promises and their 
answer was:—

By taking Harrell's evidence here and the straightforward manner in 
which it was given and the architect’s statement that Vanstone said to him 
that he (Vanstone) would take care of Harrell's loan and would Bee that he 
(Harrell) was looked after. That he had taken care of Harrell so far and 
would st ill do so.

And, in another answer, the jury s id that the defendant 
relied on those promises. They said also that the promises were 
fraudulent, but not intentionally so. They also found a general 
verdict.

Some other questions were submitted, not important, in my 
view of the case, except, perhaps, Q. 3 (a), which was: “Did 
Harrell sign the note relying on such representations?”—that is 
to say, the representations which the jury held to be fraudulent. 
This question was not answered.

The jury were allowed to hand their verdict to the sheriff, 
and were not present when it was received in Court. I am 
inclined to think their failure to answer this question was an 
oversight. To be consistent with the other answers and their 
general verdict, they must have answered this question in the 
affirmative, and, if anything turns upon it, I have no hesitation 
in inferring that fact from the evidence, as I am permitted to 
do under O. 57, r. 4, of our Rules of Court.

The question is thus narrowed down to the effect which ought 
to lie given to the verdict as a whole. The jury were entitled 
to find a general verdict and to leave the questions unanswered 
if they chose to do so. They chose to answer the questions 
except one, and find a general verdict besides.

The Judge, after consideration, entered judgment for the 
plaintiff. He said:—“In my opinion, the specific facts found by 
them (the jury) makes such a verdict (the general one) impossible 
in law .” He seems to have founded his judgment on the answer 
of the jury that the promises made on the renewal of the note 
were fraudulent, but not intentionally so. I think he was right 
in considering that that answer negatived fraud. The position 
then is this—a promissory note found to have lx‘en obtained 
through the fraud of Vanstone, the plaintiff’s manager, discover) 
of the fraud by the defendant, a conference lietween him and 
Vanstone, at which Vanstone bond fide promised that he “would 
take care of Harrell’s loan," namely, the note, by which promise
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defendant was induced to renew it. and finally action brought 
by the party who had made that promise.

Now, I am not much concerned with the inherent probability 
or improbability of the defendant’s story about this promise. 
The jury have taken care of that on evidence which supi>orts 
their finding. They have not defined what Vanstone meant by 
“taking care of the loan,” but I see no difficulty in that. It 
obviously could mean only one thing—the defendant would not 
be culled upon to pay the note. The plaintiff’s interest was to 
keep the transaction, including the chattel mortgage, undisturbed 
by any action defendant might take after discovery of the fraud 
which had been practised upon him, trusting to the Amusement 
Co., the primary debtor, to eventually discharge the- indebted­
ness. This view of the matter is fully enough covered by the 
jury’s findings, special and general. But it is said you cannot 
give effect to the general verdict. I ask why not? There is 
nothing in the special finding repugnant to the general verdict. 
If there were, a question would arise which does not arise now. 
The jury have said, and there is evidence which, if the general 
verdict stood alone, would, I think, amply support it, that the 
defendant is entitled to succeed. The fact that they have given 
their reasons, or some of their reasons, in the form of answers 
to questions, none of which are inconsistent with the verdict, 
cannot, in my opinion, invalidate it: NewUrry v. Hr idol Tram 
é ('arriiKjc Co. (ISIS), 21) T.L.R. 177; BBU v. B.C. Bkctric R. 
Co., 20 D.L.R. 82, 20 B.C.R. 43.

Martin, J.A., has called my attention to Balfour v. Toronto 
R. Co., 5 O.L.R. 735, affirmed by the Supreme Court of Canada, 
32 Can. S.C.R. 239. The law in Ontario with respect to ques­
tions submitted to a jury is different from ours. It is the same 
here as in England. If what hap]>ened here had happened in 
an Ontario trial, I think the general verdict would have been 
regarded by the Court there as one not proper for the jury to 
bring in. There they could only properly deal with the ques­
tions. But the law is different here. Questions may be sub­
mitted to the jury which they are at lil>erty to answer or not, 
as they choose. If these answers, where they do answer ques­
tions and bring in a general verdict as well, are not inconsistent 
with the general verdict, then no difficulty arises. Here, in my 
opinion, the answers given are not inconsistent with the general
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verdict, and hence 1 do not find it necessary to decide what 
should lie the practice in our Courts when answers or reasons 
are repugnant to the general verdict.

Since writing the above, one of my learned brothers has dis­
covered that, according to the stenographer’s note, the jury 
returned their verdict after an absence 9 minutes short of 3 hours. 
No objection was taken here or 1m*1ow to the eircumstances which 
this note purports to record. Whether or not the jury were out 
3 hours is a question of fact. If they were not out the 3 hours, 
objection should have lieen taken at the time, when the matter 
could hav' l>een remedied. If objection had lieen taken then, or 
even in the grounds of appeal, evidence might have lieen adduced 
to shew that the jury were in fact out for 3 hours. The proof 
of the fact would be found in the clerk’s record. The stenographer 
had no official duty in the premises, and the clerk’s record is not 
before us. I think, therefore, we ought not to take judicial notice 
of the stenographer’s note. I would allow the appeal.

Martin, J.A.:—I have been not a little embarrassed by the 
form of the verdict herein, which has lieen urged upon us by the 
plaintiff as being a general verdict and by the defendant as being* 
a special one. It must Ik* one or the other, for it cannot, clearly, 
lie both, and, if it liecomes necessary to decide here the exact 
point, I am prepared to hold that it is a general verdict only, 
and that the questions should lie disregarded as surplusage. The 
difficulty arises from the fact that the Judge rightly told the 
jury that, though he wished them to ans ver the questions as 
I icing in the interests of the litigants, yet, at the request of counsel, 
he added that they need not do so, but could bring in a general 
verdict only. The opinion has already lieen more than once 
expressed by members of this Court, myself included, that this 
is a request counsel ought not to make to a presiding Judge 
once he has decided that he will put questions, because it has 
a tendency either to induce the jury to evade answering the 
(piestions in toto or to confuse them, thereby resulting in a partial 
or incomplete answer to the questions, or an abandonment of 
some or all of them after difficulty is encountered, followed up 
by falling back on a general verdict, but often accompanying this 
verdict by the questions being returned to the Court more or 
less answered, as here. This is a very unsatisfactory and dis­
turbing state of affairs, and, in my opinion, the proper practice
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is that, where a social verdict in answer to questions is sought, 
no mention should l>e made of a general verdict, any more than 
it is proper to tell a jury in advance that, after 3 hours’ time, 
they need not he unan mous, hut the verdict of a 6 out of 8 of 
them only will he taken, which tends to discourage the most 
conscientious efforts to reach unanimity, based upon reason, and 
to encourage a reliance upon the power of a specified majority 
only. We have already held, in Rayfield v. B.C. Klee. R. Co., 
15 B.C.R. 361, and Shearer v. Canadian Collieries, 16 D.L.R. 
541, 19 B.C.R. 277, that, where answers to questions are am­
biguous, inconclusive, indefinite or otherwise unsatisfactory, it 
is the proper course for the trial Judge to ask further questions 
to clear up the difficulty, if possible, and this is the practice in 
some other provinces of Canada at least, e.g., in Ontario, as 
noted in Shearer's case, and in Quebec—Jolicœur v. (l.T.R. Co., 34 
Que. SX’. 457—as well as in England—Arnold v. Jeffreys, [1914] 
1 K.B. 512, a decision of the K.B. Division. And that last case 
also held that, where a general verdict has been returned, it is 
wrong for the to ask the jury a special question. This
follows the decision of the Court of Exchequer in term in Brown 
v. Bristol X* Exeter R. Co. (1861), 4 L.T.N.S. 830, wherein it 
was held that Martin, B., was right in refusing the application 
of the defendant’s counsel to ask the jury on what ground they 
had founded their verdict for the plaintiff.

Before that, in Horner v. Walson, 6 Car. A: 1*. 680, (îurney. 
B., refused to hear the reasons for the verdict of the jury, though 
they offered to give them.

This, indeed, is only in accord with a very long established 
practice, for it was held in Clark v. Stevenson, 2 Win, Bl. 803, 
that the subsequent declaration of a jury, in answer to the ques­
tion of a Judge, after their general verdict, should not be let in 
to explain it. So long ago as 1749. it was held, on appeal from 
the Irish Court of Chancery, that, “though the jury state the 
particular evidence upon which they find the fact, yet this is 
only surplusage and will not vitiate the verdict”: Plunket v. 
Viscount Kinysland, 7 Bro. P. C. 404. And, long even liefore 
that, in 22 Car. 2, 10 of the 11 Judges of the Common Pleas 
agreed, in Bushell's case (1670), (124 E.R. 1006) Yaugh. 135, 
at 150, that :—

The legal verdict of the jury to he recorded, is finding for the plaintiff

B. ( .

C. A.

Hank of 
Toronto

Hakrkli..

9



440 Dominion Law Refokth. [31 D.LJt.;! \

41

B. C.

C. A.

Bank of 
Toronto

Harrell.

Martin, J.A.

or defendant. what they answer, if asked to questions concerning some par­
ticular fact, is not of their verdict essentially, nor are they bound to agree 
in such particulars; if they all agree to find their issue for the plaintiff or 
defendant, they may differ in the motives wherefore, as well us Judges, in 
giving judgment for the plaintiff or defendant, may differ in the reasons 
wherefore they give that judgment, which is very ordinary.

In Tonkin v. Croker (1704), 2 Ld. Rtty. 8ti0 (92 E.R. 74), 
the King’s Bench unanimously held that, when the jury had 
returned their verdict, “what was found afterwards was sur­
plusage and idle;” and, in Walton v. Potter (1841), 3 M. & G. 
411 (133 E.R. 1203), Maule, J., at 444, says, after making 
observations upon questions:—

There is no rule that a verdict cannot be just unless each juryman arrives 
at the same conclusion and by the same road.

My brother McPhillips drew' our attention, at the argument, 
to the case of Newberry v. Bristol Tramway, 29 T.L.R. 177, 
wherein the Court of Appeal took cognizance of the answer a 
jury gave, after a general verdict, to the question of Channell, 
J., as to the grounds thereof. But it is to be observed that no 
objection was raised to this being done by the Court of Appeal, 
and none of the authorities above cited was brought to its atten­
tion; therefore, 1 think the regular practice should be preferred 
to the course pursued by the Court of Appeal. I have not over­
looked the nisi prius decision of Keating, J., in Dimmock v. 
North Staffordshire R. Co. (I860), 4 F. & F. 1058, 1005, wherein 
the Judge did question the jury after a general verdict, but no 
objection was taken to the propriety of that course, and, there­
fore, the point now raised did not come up. I am confirmed 
in my opinion by two cases in Ontario—Sheridan v. Pidgeon 
(1880), 100 R. 032, and Balfour v. Toronto R. Co., 5 O.L.R. 
735 (affirmed 32 Can. 8.C.R. 239), the latter a decision of the 
Court of Appeal of the K.B. Division, which held that an “opinion” 
of a jury, added to a general verdict, should be regarded as sur­
plusage, which also was the opinion of the Court of King’s Bench, 
in Term, in Quebec, in Montreal v. Enright, 10 Que. K.B. 353, 
where the jury added a “recommendation.” The situation is 
different here from Ontario, localise there, as also in New Bruns­
wick (cf. Thorne v. Bustin (1905), 37 N.B.R. 103, and Sullivan 
v. Crane, 39 N.B.R. 438), and in Quebec (Montreal's case, supra) 
the practice, either by statute or rule, requires the jury to answer 
questions, so the parties cannot be put into such an unfortunate
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position as we find now before us, but Half our a ease is of special 
importance, lierause the Supreme Court of Canada has refused 
to interfere with it—(1902), 32 Can. S.C.R 239—because the view 
of the Court below that the verdict was a general one (despite 
the fact that, in answer to the Judge, the jury gave two reasons 
for it) was a decision in a matter of practice or procedure.

The result of all the many authorities is, in my opinion, that 
where questions are submitted to a jury, and, at the same time, 
they are instructed that, according to law, they need not answer 
them, but may bring in a general verdict, then, if they do bring 
in a general verdict and also answer the questions, the latter 
must Ik* disregarded as surplusage. Once the right to return 
a general verdict has been exercised, everything else in that rela­
tion becomes immaterial, or, to adopt the language of Armour, 
C.J., in Balfour's case, supra, “the reasons given by them form 
no part of their verdict and are not to be treated as affecting it 
in any way,” and I am of the opinion, after long consideration, 
that no addition to that verdict can legally be even considered, 
under our system, in regard to a new trial, whatever may be 
done in Ontario, as suggested only by Osler, J.A., in Balfour's 
case, at 740; the other Judges, I note, do not adopt his view.

This case is very similar to Bayfield v. B.C. Elec. B. Co., 
15 B.C.R. 301, in which certain questions only were answered 
and a verdict returned, which the Chief Justice and Irving, J.A., 
were of the opinion the jury intended as a general one. I found 
it impossible to satisfy myself on the point, but in the case at 
bar I do not doubt, having regard to the very clear direction 
of the trial Judge on the point, that the jury intended to exer­
cise their right to return a general verdict, while at the same 
time, as a matter of courtesy and respect, complying with the 
request of the Judge* to answer the questions. In such circum­
stances I think that we are confined to the general verdict, and 
must reject the questions. 1 refer again to my repeated observa­
tions on this very important matter of questions to juries, as 
most recently collected in Shearer's case, lti D.L.R. 541, and 
am entirely in accord with the views of McPhillips, J., as to the 
desirability of the legislature taking steps to put an end to the 
many cast's that come before us where there has been a com­
plete or partial failure of justice, or at least a grievous burden
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of unnecessary costs and delay, because of the most unsatis­
factory state of the law on this point.

Rut, in the alternative, contrary to my opinion, if it should 
l>e deemed necessary or proper to consider said questions in 
regard to the granting of a new trial, I should agree in refusing 
it, because, to do so, would be to “drop into that loose practice 
of granting new trials” which is deprecated by Meredith, J.A., 
in Brennen v. Toronto li. Co., If» O.L.R. 195, at 201. I cannot, 
with all due respect, agree with the later reasons of the trial 
Judge, particularly when he says there was no evidence to go 
to the jury on the most important question of Van stone’s fraud; 
in his prior charge to the jury he rightly told them that there 
was evidence for them to consider on this head. The effect of 
the charge of the Judge, as a whole, was much in favour of the 
bank’s manager, Vanstone, but the jury were entitled to dis- 
lndieve it, as they did that of the general manager of the plaintiff 
bank in Western Bank v. McGill, 32 Can. S.C.R. 581, who wras 
found guilty of procuring promissory notes through undue in­
fluence. The answers of the jury, if they are to be considered 
at all, should lx- read with the general verdict and supplemented 
by it. It is the duty of the Court to give due effect to the real 
intention of the jury, apd to harmonize their answers so far as 
possible, and I note that, even where no answer was given to 
a question about which there was no doubt, the Court of Appeal 
in Alberta su d the right one—Waterom Engine Works v. 
Keller, 1 D.L.R. 880, 4 A.L.R. 77.

There seems some doubt upon the face of the record as to 
the time that the jury was out so as to entitle them to bring 
in a verdict of six only, but, as that point was not raised before 
us and no objection was taken below, it must be taken to have 
l>een waived by agreement, even if it ever existed, and, in the 
absence of definite evidence, that would not be assumed: Mid­
land B. Co. v. McDougall, 39 N.S.R. 280; Sullivan v. Crane, supra.

The appeal, therefore, should be allowed.
Callihek, J.A.:—The jury in this case brought in a general 

verdict, as well as finding specific facts in answer to questions 
submitted, and the trial Judge held that the facts found did 
not warrant in law the general verdict, and gave judgment for 
plaintiffs. From this judgment the defendant appeals. The

8
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verdict was « majority verdict, which is permissible, under our 
statute law, after the jury have been in retirement for 3 hours.

The jury have found that the making of the original note, 
of which the note sued on is a renewal, was induced by the repre­
sentations of Yanstone, the bank's manager; that such mis­
representations were false to the knowledge of Yanstone, and 
made with intent that Harrell should act upon them. They also 
gave particulars of the representations, but omitted to answer 
the question as to \Y r Harrell signed the note relying on 
these representations, but that. I take it. would be cured by the 
general verdict in Harrell's favour. I think then* was evidence 
on which the jury could find as they did on those questions.

Then certain other questions were put to the jury and answered 
by them as to what representations were made to Harrell, at the 
time of the renewals of the note, after he had discovered the 
false representations made at the time the original note was 
signed. In the view I take of this case, these findings are not 
inconsistent with the general verdict rendered.

The note was an accommodation note given, as the jury have 
fourni, on the representation that the money to be advanced 
upon it by the bank was to l>e applied in a certain way, which 
was not done, and, after Harrell discovered this, he would have 
been entitled, when they called upon him to renew, to have 
refused to do so and to have electc contract.

Taking the evidence of Harrell and the architect, which, 
apparently, the jury believed, as evidenced by their findings, 
1 am of opinion that Harrell made no election either to confirm 
or avoid the contract at the time the renewal notes were given 
and after discovery of the misrepresentations, and, if this view 
is correct, then Clough v. London <(• N.W.H. Co., L.R. 7 Ex. 26, 
is authority for the proposition that, where a party makes no 
(‘lection, he retains the right to determine it either way, subject 
to certain qualifications which do not obtain here.

If Harrell’s story is correct, he was induced to sign the renewals 
on the assurance of the bank manager that he would not l>e 
called upon to pay and that the note would be taken care of. 
This surely does not amount to an election to confirm the original 
contract after knowledge, nor does the jury’s finding with regard 
to Ball amount to an election.
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I think, therefore, that the general verdict must govern, as 
there is nothing in the findings that is inconsistent therewith. 
The appeal should he allowed and judgment entered for the
defend:» t.

McPhillips, J.A., has raised a point that the stenographer’s 
notes shew that the jury were not out the full three hours, so as 
to entitle them to bring in a majority verdict.

This point was not taken at the trial, when it could have 
l>een remedied, and, as it is a question of faet, whether they 
were out 3 hours or not, evidence might have l>een adduced to 
shew that the stenographer might have lieen in error in his nota­
tion, but all parties, the trial Judge included, treated the verdict 
as proper in that respect, and no mention was made of it Ix-fore.

I think, under these circumstances, we should not now con­
sider it.

McPhillips, J.A. (dissenting):—In my opinion there must l>e 
a new trial. Questions were submitted to the jury and answered, 
but a general verdict as well was found for the appellant. The 
trial Judge, notwithstanding the general verdict, entered judg­
ment for the respondent. The answers to the questions sub­
mitted and the general verdict were handed in liefore the expira­
tion of three hours from the time when the jury retired to con­
sider their verdict, the procedure being by the handing in of a 
sealed verdict to the sheriff at 7.4(i p.m. It was consented to 
by counsel that the verdict could be handed in, the (’ourt adjourn­
ing until the next day. The next day the verdict was looked at 
by the trial Judge in the presence of counsel—no objection being 
taken—and later the arguments on motions made for judgment 
took place.

It is plain that the general verdict cannot l>e looked at as the 
unanimous verdict of the jury—the questions submitted and 
answers thereto shew that the jury were not unanimous ami the 
requisite time required by the statute did not elapse: Jury Act. 
ch. 34, 3 (îeo. V., 1913, secs. 45 and 4(i. By sec. GO, Supreme 
(’ourt Act (R.8.B.C., 1911, ch. 58), the stenographer’s notes 
“shall be deemed to lx* an accurate record of the proceedings:" 
Midland H. Co. v. McDougall, 39 N.8.H. 280.

The (’ourt of Appeal, in my opinion, must take the point 
the (’ourt was without jurisdiction to give effect to what the
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jury hud done. It is true the learned trial Judge does not adopt 
the general verdict, hut can this Court adopt it? In my opinion, 
that cannot lie done: Norwich v. Nonrich Electric T. Co., 75 
L.J.K.B. (136.

In my view—and with the greatest respect to my learned 
brothers who think otherwise—it is impossible, unless this Court 
thinks it a proper case to decide apart from what the jury have 
said (Coquin v. Beeiuclerk, A.C. 148), to rely in any way
upon what is not a verdict at all, a nullity.

Further, there is variance between the general verdict and the 
answers of the jury to the questions submitted.

This is not a case of a general verdict without explanation 
(Newberry v. Bristol, 29 T.L.R. 177, at 179).

Being of the opinion that the verdict is ineffective and can­
not be looked at, and as the ca.se is one that entitled the appellant 
to have the issues decided by a jury, there can be but one result 
of this appeal, and that is that a new trial be had.

I do not enter upon any detailed discussion of the facts, for 
the obvious reason that, in my opinion, it is a proper case for 
a new trial.

The appellant sets up fraud, yet a long time elapses and new 
transactions take place, which the respondents claim are incon­
sistent with the contention of the appellant; and the* respondents 
further claim that the appellant elected not to avoid the con­
tract. The principle of law governing in such cases is to be 
found in Clouyli v. The London d' N.W.R., L.R. 7 Ex. 20, and 
Cnited Shoe Co. v. Brunet, [1909] A.C. 330.

LOWERY AND GORING v. BOOTH.

Ontario Supreme Court. Ap/tella/e Dieixion, Meredith, C.J.O., Corroie.
M act are n, Magee and Hodginx, JJ.A. April 19. 1916.

Waters (6 11 1—155) Rights under Rivers and Streams Act—"Un­
necessary DAMAGE."

The right to use a river for driving logs exercisable under tin* Rivers 
and Streams Act, R.S.O. 1914, eh. 130, are subordinate to rights exer­
cisable under the authority of the Dominion Parliament, in respect of 
the navigation of rivers, and, therefore, the driver of logs down a river 
is liable to the owner of a coffer-dam on the river for unnecessary injury; 
the driver should have taken precaution to prevent it.

[Lowery v. Booth, 24 D.L.R. 865, 34 O.L.R. 204, reversed|.

Appeal by the plaintiffs from the judgment of Middleton, .1., 
24 D.L.R. 865, 34 O.L.R. 204. Reversed.

H. McKay, K.C., for appellants.

451

H. ('.

C. A.

Toronto 

Harueij.. 

McPhillips, J.A.

ONT.

s. c.

Statement.

5



Dominion Law ID:torts. (31 D.L.R.452

'

ONT.
s. C.

1/OWERY

Gorin <1 

B V
Meredith.C.J.O.

Wentworth (ireene, for defendant, the respondent.
./. li. Cartwright, K.(\, for Attorney-General for Ontario.
Meredith, C. J. O.: — If, as I think may reasonably be 

found on the evidence, the appellants’ eoffer-dam was lawfully 
constructed and maintained under the authority of the Dominion 
Parliament for the purpose of improving navigation, either in 
the Montreal river or below that river, by the creation of a storage- 
dam to conserve the head-waters, the respondent was, in my 
opinion, bound to exercise his rights under the Rivers and Streams 
Act so as not, at all events unnecessarily, to destroy or injure the 
coffer-dam.

That the coffer-dam was there, the foreman knew or ought 
to have known, and yet no precautions were taken by him to 
prevent injury being done to it in carrying on the operations 
which he was direeting and sui>erintending, but he went on with 
them just as if the coffer-dam was not in existence.

It may be and perhaps is the fact that the formation of side- 
jams is a step usually taken in driving logs, but it is clear that the 
logs might have been brought down without that being done, 
though only by the expenditure of more money and time, and with 
the risk of the water getting so low as to impede the floating of 
the logs and the jwssibility that they could not have been brought 
down during the spring freshet, which was then on.

The respondent was, I think, bound to take these risks, if 
he knew or ought to have known that there would be danger of 
the coffer-dam being destroyed or seriously injured if the driving 
were dour the manner in which it was done, and the damage 
that w.m me was therefore an unnecessary damage within the 
meaning of sec. 4 of the Rivers and Streams Act.

If I am right in the view that the coffer-dam was lawfully 
where it was, and was placed there under the authority of the 
Parliament of Canada, in the exercise of its exclusive authority 
to make laws with respect to navigation, the rights conferred by 
the Rivers and Streams Act were, in my opinion, subordinate to 
the right to maintain the coffer-dam; and the provision of sec. 
4 of the Rivers and Streams Act as to the dam or other structure 
being provided with “a convenient apron, slide, gate, lock or 
opening ... for the passage of timber, rafts and crafts 
authorised to be floated down the river,” cannot cut down or 
impair the paramount right to maintain the coffer-dam.
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I would, therefore, allow the appeal, and substitute for the 
judgment which has been directed to he entered, judgment for 
the plaintiffs to recover the damages sustained by them owing 
to the destruction by the respondent’s logs of the coffer-dam, 
with costs. If the parties are unable to agree as to the amount 
of the damages, there must be a reference to ascertain them, and 
in that event the question of the costs of the reference and of 
subsequent costs will be reserved to be dealt with on further 
directions.

ONT.
s. C.

Booth.

M«-mlitli.C.J.O.

Magee, J.A.:—I agree.
Hodgins, J.A.:—1 agree with the judgment of my Lord the Hodgine.j.A. 

Chief Justice. Forgetfulness of the existence of the coffer-dam, 
when he first went to see the rapids, may be credited to Ferguson, 
but he knew of it and saw it before the jam across finally formed, 
and decided to let things go on. His attitude is expressed at the 
close of his evidence in this way: “I did not think it was any­
thing of my business to attend to their property there or their 
boom.”

If liability for the damage is to be tested by the expression in 
the statute “doing no unnecessary damage,” then 1 should be 
disposed to view the effect of that phrase as more comprehensive 
than is indicated in the cases cited in the judgment below.

The fact that damage may be the necessary consequence of 
an act does not determine the character of that act, which may 
be due to negligence or done with careful intent.

The statute, 1 think, includes damage unnecessarily caused 
during the normal and usual process of driving, as well as that 
which arises, though inevitably, from a method of operation 
originally improper, unnecessary, or negligent.

The respondent may have followed the practice generally 
adopted in these and similar rapids. But it is no answer that the 
damage thereby caused was inevitable if that method should 
have been modified in view of the circumstances of the particular 
case, and because1 the rights of others intervened.

G arrow, J.A.: — The defendant’s right as a lumberman, oarrow, j.a. 
derived under the provisions of the Hivers and Streams Act,
H.S.O. 1914, ch. 130, to use the river at the time and for the 
purpose for which he was using it when the injury to the plain­
tiffs’ coffer-dam is said to have occurred, is not questioned.
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That right, however, seems to be limited, so far at least as it 
is a special privilege, to the time of freshets. See Caldwell v. 
McLaren, 9 App. Cas. 392, 410.

The river is said to be navigable, although I see nothing on 
the subject in the evidence. If navigable, it would seem properly 
to fall under the jurisdiction of Parliament, which, by sec. 91, 
clause 10, of the British North America Act, is given exclusive 
jurisdiction to legislate concerning the subjects of navigation and 
shipping. The work which the plaintiffs had contracted to 
perform was duly authorised, and was undertaken for the purpose 
of improving the navigation of the river. These circumstances 
would seem to confer upon the plaintiffs the right which they 
assert to build in the bed of the river, as a necessary part of the 
work which they had undertaken for the Crown, a coffer-dam, 
and to maintain it there for a reasonable time in aid of the work 
which they had undertaken.

These rights, however, are not, I think, mutually exclusive, 
but were quite capable of being reasonably exercised without 
any necessary clash.

The defendant’s special right exists only, as before pointed out, 
in time of freshets, a time when it would at least be unusual to 
attempt to do such work as the plaintiffs’, in the bed of the stream, 
requiring the use of a coffer-dam, work one would expect to be 
done in the low water of summer after the spring freshets are 
over and the lumbering operations arc at an end for the season.

Nor is it properly a question of conflict between the provisions 
of the Imperial Act conferring jurisdiction on Parliament in 
matters respecting navigation, and the provincial statute which 
gives the right of floatage in all streams of the Province to the 
lumbermen in time of freshet. The latter right existed long before 
Confederation. Its history is given in the case before referred 
to of Caldwell v. McLaren. And there has been no legislation by 
Parliament upon the subject in any way altering or limiting this 
right. The plaintiffs’ position is that merely of a contractor with 
the Crown. As against the defendant’s statutory right, they can 
only assert the exigency of their contract, an exigency of which 
they offered no proof—for that the work is unfinished is none.

The coffer-dam was built in the previous autumn, apparently 
too late to finish in that season; certainly in itself no sufficient
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reason for claiming a right to occupy and to be protected by the 
lumberman in occupying river during the following spring freshets. K. C. 

For wilful injury the defendant would of course he liable. Lowrry

And it may even be concluded that for negligence in the use of ( ANI>.r 
the highway he would also be liable. Middleton, J., expressed » 
the opinion, and his judgment proceeds upon the proposition, huorii.
that the defendant was excused by the terms of the statute, sec. ,iHrr"w,J v 
3, sub-secs. 2, 3, which authorises the removal of obstructions.
I, however, with deference, am unconvinced that the defendant 
is put upon the defensive.

The learned counsel for the plaintiffs at the trial, as appears in 
the shorthand notes, put his case on the only intelligible ground 
upon which, in my opinion, it can rest, namely, that of negli­
gence. And the negligence which he then proposed to shew was 
negligence in the management of the drive. The evidence, how­
ever, entirely fails to shew that the defendant in the management 
of the drive acted negligently, or otherwise than in the usual and 
customary way.

The injury of which the plaintiffs complain was evidently 
caused by the consequences of the jam at the railway bridge, 
which forced back the logs upon the coffer-dam.

No one suggests that the jam, a common occurrence, occurred 
by reason of any mismanagement on the part of the defendant.
The defendant’s operations were also interfered with because of 
it, and he was as much interested as any one- in having it broken 
up and the logs dispersed and sent on their way downstream, and 
apparently made all reasonable efforts to that end. The utmost 
that is said is, that, after the jam had formed, more men should 
have been employed by the defendant to force and keep the logs 
moving and away from the coffer-dam. And the suggestion is 
even made that the defendant should have constructed defensive 
works to protect the coffer-dam from the pressure of the logs.

But I am quite unable to see why the duty of protecting the 
plaintiffs’ dam against the ordinary consequences of floating logs 
down the stream in the customary way should be imposed upon 
the defendant, and not, in the circumstances, upon the plaintiffs 
themselves.

I would dismiss the appeal with costs.
M ACL AREN, J.A.:—I agree. Mariam, J. A.

Appeal allowed; Ci arrow and Maclaren, JJ.A., dissenting.
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<’AN. CANADIAN NORTHERN WESTERN R. CO. v. MOORE.

S. C. Su/rune Court of Canada, Sir ('hurles Fitzpatrick, C.J.. Dories, Idington, 
Anglin and Hr odeur, JJ. June 24, 1916.

1. AnhiTHXTiuN i § III 17)—Railways Covkt'h i»owek to remit award.
TIiv provisions of the Arbitration Act tAlta.. 190V. eh. 0) apply to 

arbitrations under the Alberta Railway Act (1907. eh. H). so as to em­
power the Court or a Judge, on appeal from an award, to remit it to 
the arbitrators for reconsideration.

2. AitnmtxTKix '§ III 10) —Invalidity of awxki> Impkopek evidence

The reception by the arbitrators of testimony of a number of 
expert witnesses greater than that limited by the Lvidenee Act (Alta., 
1910. 2nd sess., eh. 3) is a ground for setting aside the award.

3. Evidence (6 IX—075) Admissions Affidavit -Valve of land.
An affidavit by an owner of land whose profierty has l>eon expro­

priated. made by him prior to the expropriation, when he was acting 
in the capacity of an administrator, should not be received in evidence 
against him as an admission of its value at the time of expropriation.

| Con. Xnrl hern-Western It. ('». >• !/,*„,, 23 D.L.R. 040. M A.L.H.
379. affirmed.]

Statement. Appeal and cross-appeal from the judgment of the Appellate 
Division of the Supreme Court of Alberta, 23 D.L.R. 040, 8 
A.L.H. 37V. setting aside an award made by arbitrators and 
referring the matter back to the arbitrators for reconsideration 
and determination anew of the compensation to he awarded for 
lands expropriated for railway purposes. Affirmed.

Chrysler, K.C., for appellants.
Frank Ford, K.C., for respondent.

FitsFstrick.cj. Fitzpatrick, C.J.:—This appeal and the cross-appeal should 
he dismissed with costs.

Without expressing any opinion as to whether in expropriation 
proceedings under the Dominion Railway Act the arbitrators having 
once made an award are fundi officio (compare Cedara Rapids 
Manufacturing and Power Co. v. Lacoste, 10 D.L.R. 168, (1914] 
A.C. 509, with Holdifch v. Canadian Xorthern Ontario Rway. Co., 
27 D.L.R. 14, ]1910] 1 A.C. 530 at 541), 1 am satisfied that the 
provincial Arbitration Act (eh. 0 Alta., 1909, sec. 11) gives to 
the Alberta ( 'ourt, on appeal, in all cases of arbitration the power 
to remit or set aside an award. The sections of the Alberta 
Arbitration Act are quoted at length by Davies, J., in his judg­
ment .

1 agree in the conclusions reached by my brother Idington 
with respect to the admissibility in these proceedings of the affi­
davit made by the respondent Moore at another time for an en­
tirely different purpose. One can easily imagine conditions under 
which such a document might be properly introduced, but although
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a statement made by a party to a proeeeding may lie used against 
him as an admission, whenever it is made. 1 am satisfied that no 
fault can he found with the arbitrators for having refused to receive 
the affidavit in the circumstances under which it was offered here.

1 am not quite satisfied that sec. 10 of the Evidence Ad 
limiting the number of expert witnesses is applicable to proceedings 
in which such wide powers are given to the arbitrators. Sec. 
1(H) of the Railway Act directs the arbitrators to proceed to ascer­
tain the compensation due “in such way as they, or he. or a major­
ity of them deem best." That statute creates for expropriation 
punaises a tribunal with wide and exceptional |m> :ers which 
it cannot fully exercise if hampered by the special limitations of 
the Evidence Act, and 1 would lx- disposed to hold that the arbi­
trators were at liberty to examine or permit the examination of 
as many witnesses as they thought desirable. In other words, 
the arbitrators are, in this regard, limited solely by the bounds .of 
a sound and honest discretion, but I defer on this point to the 
views of the majority.

Davies, .1.: -The appeal by the railway eompany in this case 
is from the judgment of the Supreme (’ourt of Alberta, only in so 
far as that judgment purports to refer the award back to the board 
of arbitrators.

There is also a cross-appeal by the respondent claiming the 
judgment appealed fro n to be erroneous in holding that the arbi­
trators erred in admitting the testimony of more than three 
witnesses giving their opinion as to the value of the lands compen­
sation for the taking of which under the provincial Railway 
Act the arbitrators were assessing.

On the main appeal as to the power of the Court to refer the 
award back to the arbitrators, I am of the opinion that the Court 
possessed such power.

The Alberta Railway Act, 1907. ch. 8, sec. 114. provides 
for an appeal to the Court in cases where the award exceeds ~ 
ami declares that upon the hearing of the appeal the (’ourt shall, 
if the question is one of fact, decide the same upon the evidence 
taken and in sub-sec. 2 declares that, upon such appeal, the 
practice and proceedings shall be as nearly as may be the same 
as upon an appeal from the decision of an inferior (ourt.

Sub-sec. 3 says: “The right of appeal hereby given shall not
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affect the existing law or practice in the province as to setting 
aside awards.”

Then the Arbitration Act has the following provisions (Alberta 
statutes, 1909, eh. 6, defining the law with respect to references 
to arbitration):—

Sec. Li: In thin Aid. unless the contrary intention a|i|H‘ars:
1. “Submission” means a written agreement to submit present or future 

differences to arbitration whether an arbitrator is named therein or not.
Sec. II. In all cases of reference to arbitration the Court or a Judge 

may from time to time remit the matters referred, or any of them, to lh< 
reconsideration of the arbitrators or umpire.

See. 17. Whenever it is directed by any Act or Ordinance that am 
party or parties shall proceed to the ap|M»intment of arbitrators or appoint 
arbitrators as provided by this Act or that any party or parlies shall pro­
ceed to arbitration under this Act or any similar direction shall be made 
with res|HTt to arbitration under this Act such direction shall be deemed 
a submission.

While suli-sec. 3 of sec. 114 of the Railway Act, aliovc quoted 
by me, is not as clear as it might lie and does not in so maux 
words speak of remitting the award back, 1 cannot doubt that 
in its true construction it covers such a power of remitting back 
the matter referred for reconsideration.

In my judgment sub-see. 3 of sec. 114 of the Railway Act 
should be held to cover and incorporate these sections of tin 
Arbitration Act above cited and, when read together with see. 
17 vest in the Court the power of remitting awards back made 
under the Railway Act for reconsideration, which they have 
exercised in this case.

This conclusion renders it unnecessary on my part to consider 
the question of the power of the Court to remit back an award 
where no statutory authority to do so exists.

Then as to the cross-appeal of the rescindent, who contends 
that the award should be upheld and not remitted back. 1 am 
also of opinion that this cross-appeal must l>e dismissed.

Two contentions were advanced against the validity of the 
award—one was that the arbitrators valued the lands as of the 
wrong date, taking the time when the arbitration was held, 
Decemlier 16, 1913, instead of the date when the Judge's order 
was made appointing the arbitrators, namely, June 25, 1913.

It is not necessary under the circumstances of this case to 
determine the exact date with reference to which “compensation 
or damages are to lie ascertained.” Sub-sec. 2 of sec. 100 nun-
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lions three different dates. The first is where there is an agree­
ment made between the parties respecting the lands taken or 
the compensation to be paid as provided in sec. 99 and, in such 
case, the date of the agreement is to be the date for fixing 
compensation. The other dates where there is no agreement 
are the service of the notice to treat or the order of the Judge 
made for the appointment of an arbitrator or arbitrators. As 
between these two latter dates cases may arise in which it would 
be important to determine which should govern.

In the present ease. I concur with the judgment of tin* Appellate 
Court that the parties having agreed at the opening of the arbi­
tration proceedings to adopt the “time of the arbitration” as 
the date for fixing the compensation, and as the evidence shewed 
clearly there was no difference in the values of the lands during 
the year 1913, the date agreed upon, December Hi, 1913, was for 
all practical purposes the same as that of Judge’s order, June 
25, of the same year, so that no error prejudicing either party 
was under the circumstances committed. No question was raised 
as between the date of the Judge’s order and that of the notice 
to treat given in the latter part of 1912 and it must be taken 
that all parties agreed at the arbitration to take the time of the 
arbitration as the proper time to fix the valuation.

The other objection to the validity of the award and the one 
sustained by the Appellate Court was that the provisions of sec. 
10 of the Evidence Act limiting the number of expert witnesses 
to three upon either side had been violated by the admission 
against the objection of the railway company of more than the 
statutory number.

The facts respecting the mini lier of witnesses called and exam­
ined on the part of the owner are set out fully in the reasons for 
the judgment of the Court given by Stuart, J. It is unnecessary 
for me to repeat them here. I agree with the conclusion reached 
by him that the statute had I icon clearly violated and that “the 
arbitrators admitted very important evidence as to value 
which was inadmissible and that it was impossible to say what 
weight they attached to that evidence.” or whether it was not 
“the controlling evidence in their minds.”

Under these circumstances, I think the Court was right, 
having the power to do so. to remit the award back to the arlii-
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trators and not to attempt under the cireuinstanceH the almost 
impossible task of making an award themselves.

I am also of opinion that the Court was right in holding that 
the affidavit of the respondent as to the value of the land made by 
him on his application for probate was improperly rejected. 
The weight to be given to such an affidavit was a matter entirely 
for the arbitrators under all the facts and circumstances existing 
when the affidavit was made. But it should not have boon ex­
cluded from their consideration.

For the foregoing reasons. I would dismiss both the apjieal 
and the cross-ap]>onl with costs.

Idington, .1.: —The appellant claims that the Court of Appeal 
for Alberta had no power, upon setting aside the award, made 
by the arbitrators appointed under the Railway Act of Alberta, 
to determine the compensation to be made rescindent for lands 
taken and injuriously affected by the exercise of some of the 
powers of tin1 appellant in the way of expropriation, to remit 
the matter so in question to the arbitrators.

It argues that the same result should follow as formerly 
followed upon the setting aside of an award under a submission 
at common law. It overlooks, in making such a contention in 
this appeal, the wide difference in many respects between a sub­
mission by parties, relative to the disjaisition of a matter in dis­
pute between them, and this statutory method of determining 
the amount of compensation to be made for what must be sur­
rendered and endured by him whose rights have been invaded 
by virtue of the statutory powers given the expropriating company.

The common law award being set aside the parties still had 
their full right to resort to the Courts to enforce their respective 
claims and recover or have therein determined what they might 
be entitled to.

In expropriation cases the party whose property is taken has 
no remedy except that furnished by the statute authorizing 
the taking. That remedy is the constitution of a board appointed 
by the parties, or, default their agreeing, by the Court, and that 
board has not discharged its duty until it has made an award 
reached by due process of law within the* contemplation of the 
statute. If it produces an award which in law is null, then on 
what legal principle can it be said to be discharged of or relieved 
from the performance of that duty it has undertaken?
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That, heiwever, is not the* only thing the* appolhint has over- 
leieikcel. for there has lieen much l<‘gislation in the several juris- s. ('. 
dictions, where the conimon law prevails, tei supplement the powers (Canadian 
of the* Ceiurt relative to awards and enable much to be- done V/kthehn

Wkstkkn
which could not formerly have lie-e-n «lone in tin* way of relieving
unfortunate litigants.

It does not ap|M*ar to me herein m*e*e-ssary to billow the aigu­
illent relative to the legislation of that kind in Alberta, or forming 
part of the law introduced into Alberta, and determine whether 
or not it is applicable to tin- arbitration here in <|uestion, further 
than to point out that the Allie-rta Arbitration Act expressly 
provides:

[See secs. 2. 11 and 17. citcil in judgment of Davies, J.j
The enactments seem clearly designed to provide for the very 

contingency in question herein.
It is to lie observed that the apis-llant railway company is 

the creation of the Alberta Legislature and the proceedings 
wore taken under its Railway Act.

And in any event, as already suggested, the award having been 
set aside because of the non-performance according to law oJ 
the duty assumed by or cast by law upon the board of arbitrators 
they must in law proceed to the discharge of that «luty in a proper 
manner, whether specially directed or not, does not seem to matter 
very much.

The judgment in the case of Cedars Papids Manufacturing 
and Power Co. v. Im caste, Hi D.L.R. H>8. [1914J A.C. 309, seems 
to assume as a matter of course* the power ami duty of the Apjiel- 
late Court to remit the matters to the- arbitrators, ho had erred, 
as hen*, to hoar evidence ami make an aware! in ae-e*ordane*e* with 
the- principle* expresse»I in the- opinion juelgme-nt of the- Judicial 
Committee. The- j lowers eif expropriation and met hex! of fixing 
eompensatiem in epie-stion the-rein wen* those* of the Dominion 
Railway Ae*t as it stexxl n*vise*«l in 1903. Surely if that se*t of 
provisions e*nable*<l a re-mitting of the- e-ase* those nneler the* Ae-ts I 
have refe*rreel to which an- still more eeimpn-he-nsive* ami elastic 
can enable* the* (ourt below to elei set.

The Court eif Appe-al for Allx*rta has elecideel it cannot umler 
the circumstances eif the* apiie*al there* eletermine the matter pur­
suant tei sec. 114 eif the* Railway Act ami it has mit been ceinteneleel 
by the* cross-appeal herein that such conclusion is e*rre>ne*eius
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if the questions of law or either of them passed upon by it has lieen 
properly maintained. The cross-appeal however claims that 
Court erred therein and seeks a reversal of the decision.

I see no reason to quarrel with the judgment so far as it 
relates to the question of opinion evidence and therefore the judg­
ment remitting the matter to the board of arbitrators should stand. 
I am, however, not able to agree with the holding of that Court 
relative to the admissibility of the respondent’s affidavit made as 
an administrator in the course of settling the question of succes­
sion duties when valuing the entire pro]M*rty of which only a 
fractional part is in question. The question to be tried is the 
value of the pro]K*rty taken or injuriously affected at another 
and later time, and, hence, as evidence of that it certainly cannot 
be treated as an admission against an administrator of the fact 
to Ik* tried or anything clearly and directly bearing thereon.

1 can conceive of such an affidavit being used in cross-exami­
nation, had respondent been a witness, or in the like event in 
contradiction; and as a most efficient weapon in the hands of 
the counsel for appellant if ho saw fit to put respondent in the 
witness tx>x. But in principle 1 cannot think the affidavit apart 
from some such contingencies can Ik* properly admitted.

I do not think the part of the formal judgment directing a 
trial anew necessary or even expedient, if respondent is willing 
to strike out the excessive expert testimony and rest the case there. 
In such event then* should be no such order touching costs as 
the judgment directs.

1 think the appeal should be dismissed and the form of order 
adopted by the Court above in the Cedars Rapids case, 16 
D.L.R. 168, [1914] A.C. 569, in regard to costs throughout, and 
otherwise should be adopted.

Anglin, J.:—I agree with the view of the Appellate Division 
of the Supreme Court of Alberta, stated by Scott, J., that the 
provisions of sec. 10 of the Alberta Evidence Act were violated 
on the arbitration under review. It may Ik* that sec. 106 of the 
Alberta Railway Act authorises arbitrators themselves to call 
expert witnesses in addition to the number allowed by the Evi­
dence Act to Ik* “called upon either side.” That case is not before 
us and I express no opinion upon it.

Likewise it may lie open to the parties themselves to give in 
evidence the opinions of three witnesses on each issue in an action
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or arbitration which admits of such testimony being adduced. 
That question also is not before us and I express no opinion 
upon it.

While the meaning of sec. 100 (2) of the Alberta Railway Act is 
quite uncertain, and clarifying legislation would seem to be greatly 
needed, I think that under the circumstances of this case there 
was no error in fixing the date as of which compensât ion should 
be ascertained.

The arbitration here in question was held under the provincial 
Railway Act. Sec. 17 of the provincial Arbitration Act is invoked 
by the respondent as a provision making the various sections 
of that statute applicable to any arbitration directed by any 
Act or Ordinance of the province. Rut the limitative words 
“as provided by this Act,” found in see. 17. indicate that its 
effect is much more restricted. One of the provisions of the 
Arbitration Act is that "In all cases of reference to arbitration 
the Court or a Judge may from time to time remit the matters 
referred or any of them to the reconsideration of the arbitrators 
or umpire (sec. 11). If this section were applicable, this case 
would be clearly distinguishable from Canadian Northern Ontario 
li. Co. v. Holditch, 20 D.L.R. 557; 50 Can. S.C.R. 205, in which 
the arbitration dealt with took place under the Dominion Railway 
Act.

I understand a majority of the Court, is of the opinion that the 
order referring the award back to the arbitrators was properly 
made. 1 incline to the contrary opinion.

Brodeur, J.:—The question on the main npiieal is whether 
the Appellate Division of the Supreme Court of Alberta had the 
power, under the provisions of the Railway Act of that province, 
to direct a reference back to the board of arbitrators to determine 
anew the compensation.

By sec. 114 of the Railway Act of 1907, of Alberta, eh. 8, it 
is stated that

Whenever the award exceeds $000, any party to tin- arbitration may 
within one month ... of the making of the award appeal therefrom 
upon any question of law or faet to the court.

(3) The right of api>eal hereby given shall not affect the existing law or 
practice in the province as to setting aside awards.

It is submitted on the part of the respondent t hat the provisions 
of the Arbitration Act of that province (eh. 0. of 1909) apply to 
arbitration proceedings under the Railway Act, so long as they
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are not absolutely inconsistent with its provisions, and lie relies 
on sec. 2 and sec. 17 of the Arbitration Act.

Sec. 2 defines a submission as meaning a written agreement 
to submit differences to arbitration. (See also sec. 17.)

The Railway Act determines how the arbitrators are to l>< 
appointed and regulates to a certain extent their proceedings. 
Rut 1 cannot agree with the appellants when they claim that 
the provisions as to arbitration in the Railway Act are self-con­
tained and constitute a code of provisions for the expro­
priation of land. Of course, in cases where the provisions of 
the Railway Act and of the Arbitration Act are inconsistent the 
Railway Act should prevail; but in virtue of sec. 17 of the Arbi­
tration Act, it seems to me that where there are no provisions 
in the Railway Act as to procedure or as to the power of the ( ourt 
then that procedure and those powers should be determined 
by the Arbitration Act.

Now, by the Arbitration Act, it is stated that in all cases of 
reference to arbitration the Court may remit the matter referred 
to the reconsideration of the arbitrators (see. 11). In the case 
of Cedar* lia/tids Manufacturing and Power Co. v. Lacoste, Iti 
D.L.R. 108, [1914[ A.C. ">09, the Privy Council, in setting aside 
an award, ordered that the matter should lx- remitted to the arbi­
trators.

In the latter ease the proceedings were instituted under the 
Dominion Railway Act in which we find provisions which might 
lead us to conclude that the arbitrators were functi officio. Those 
restrictions are not to be found in the Railway Act of Alberta.

It seems to me in these circumstances that the (’ourt lielow 
had the power to send back the matter referred to Ik* determined 
anew by the arbitrators. The respondent has made a cross- 
appeal and claims that the reasons given by the (’ourt below for- 
setting aside the award should not be accepted. The grounds 
upon which the Court Ik*low set aside the award are that evidence 
was admitted which should have been rejected and that proper 
evidence was not admitted.

There is no doubt, in my opinion, that the Alberta Evidence 
Act applies to proceedings before arbitrators; sec. 2, sub-see. I 
By the provisions of see. 10 of that Act it is declared that tin- 
number of expert witnesses should not exceed three. The arbi­
trators in this case, however, have allowed a larger number of

^127
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expert witnesses than the law permits to lx1 examined. It was 
one of the grounds on which the Court below found that the award 
should be set aside. I do not see any valid reason why this opinion 
should not stand.

It is not necessary for me then to examine the other question 
which was raised as to whether some evidence had been improperly 
excluded.

For these reasons the appeal and the cross-appeal should both 
be dismissed with costs. Appeals dismissed.

MONCUR v. IDEAL MANUFACTURING CO.
Ontario Supreme Court, Ap/wllute Division, Meredith, ('.J.Riddell.

Lennox, and Manten, JJ. June 9, 1916.

1. Corporations and companies (§ VI D—335)—Action for fraud—
Powers of liquidator.

A right of action for fraud practised ti|K>n individual shareholders, to 
induce them to take shares, must be asserted by them individually, not 
by the liquidator of the corporation.

2. Corporations and companies (§ IV F—101 j—Liability for deceit.
A corporation may. in its cor|x>rate character, Ik* called on to answer 

in an action for deceit.
3. Contracts (| V C 2—397; Rescission—Restitutio in integrum.

Rescission of a contract cannot be had where there can l>e no restitutio 
in integrum.

Appeal by plaintiff from the judgment of Middleton, J. dis­
missing the action. Affirmed.

C. W. Bell and T. B. McQuesten, for appellant.
M. J. O'Reilly, K.C., for respondents.
Riddell, J.:—In 1913 and prior thereto, the defendants 

were conducting a manufacturing business in Hamilton. One 
William Alexander Welsh, who is said to have been the 
proprietor of an employment bureau, was ambitious to become 
a promoter, and procured from the defendants, on the 13th 
August, 1913, an option on their property, land, buildings, etc., 
for $25,000. Apparently he then had in view a project of ob­
taining English money for the scheme. He had a company 
incorporated, on the 6th September, 1913, under the name of 
“The Nagrella Manufacturing Company Limited,” “to manu­
facture and deal in safes, cash registers, kitchen cabinets, and other 
domestic articles and specialties.” It is quite clear from all the 
facts that it was the purpose and intention to acquire the defend­
ants’ business. The capital stock was $2,500 shares of $100 each. 

On the 12th September, Welsh obtained from the defendants 
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an option for $5,000 upon certain patent rights. On the same 
day, an organisation meeting of the company (Welsh and four 
associates) was held, and by-laws adopted, amongst them one 
making 1,125 of the shares preferred stock.

The new company then (the 19th September, 1913) took an 
assignment of Welsh’s options, giving therefor the 1,375 shares 
of stock which remained common stock.

Welsh, still president of the company, on the 18th October, 
1913, caused a prospectus to be filed in the office of the Provincial 
Secretary (sec. 101 of the Ontario Companies Act, R.8.O. 1914, 
ch. 178), and proceeded to sell some of his shares.

On the 26th August, he had procured letters from Fletcher, 
the president and general manager of the defendants, and Main, 
their auditor, which contained statements concerning the business 
of the defendants that were misleading. It requires a great 
stretch of charity to acquit Main of wrongdoing; and no charity 
can, I think, acquit Fletcher. These letters were incorporated 
by Welsh in the prospectus filed. He sent copies of the prospectus 
to some persons and shewed it to others.

By means of this prospectus and the glowing letters of Fletcher 
and Main contained therein, Welsh was able to sell shares to 
Bruce Murdock in November, James Murdock in November, 
1913, and February, 1914, and to E. W. Nichol and Albert E. Petty 
in November, 1913.

The Nagrella Manufacturing Company failed, and a winding- 
up order was made. The plaintiff, as liquidator of the company, 
sues the defendants substantially for rescission of the contracts 
entered into in pursuance of the acceptance of the options, and 
for general relief.

Rescission is impossible, as there can be no restitutio in intejrum; 
and the only question now open is as to damages for fraud—in 
other words, docs a common law action lie here for deceit?

Assuming that the defendants would be liable for the fraud of 
their agent Fletcher, the fraud, so far as the evidence goes, was 
practised on the persons already named as purchasing stock 
from Welsh; and the learned trial Judge has reached the proper 
conclusion when he says: "The fraud was practised upon the 
individual shareholders who purchased from Welsh, and their 
right of action has to be asserted by them individually.”
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So far aa the Nagrella Manufacturing Company is concerned,
I can find no evidence that it was misled or that Welsh was misled. 
If it had been so, there would have been no difficulty in proving 
it; but Welsh was not called nor any of his associates; no one 
connected with the company gives evidence.

It seems to me clear “that the statements made by Mr. 
Fletcher and the letter given by Main were intended by Mr. 
Fletcher to induce subscribers to take stock in the Nagrella 
Manufacturing Company,” and that “neither Welsh nor the 
company was, so far as shewn, the victim of any fraud," as the 
learned Judge finds. I would dismiss the appeal on that short 
ground.

Had it been otherwise, I cannot agree that the law is as seemed 
to be contended: i.e., that “an incorporated company cannot in its 
corporate character be called on to answer in an action for deceit." 
This supposed proposition of law rests upon a dictum of Lord 
Cranworth’s in Western Bank oj Scotland v. Addle, L.R. 1 
H.L. Sc. 145, at pp. 166, 167, partially but guardedly supported 
by Lord Chelmsford in the same case. This quite overlooked 
the case of Denton v. Great Northern R.W. Co. (1856), 5 E. & B. 
860, and cannot be considered law in the light of such cases as 
Barwick v. English Joint Stock Bank (1867), L.R. 2 Ex. 259 
(Com. Scacc.) ; Mackay v. Commercial Bank oj New Brunswick 
(1874), L.R. 5 P.C. 394; Swire v. Francis (1877), 3 App. Cas. 
106; Houldsworth v. City of Glasgow Bank (1880), 5 App. Cas. 317; 
S. Pearson it Son Limited v. Dublin Corporation, [1907] A.C. 351; 
cj. Bowstead on Agency, 5th ed., pp. 353,354; Halsbury’s Laws of 
England, vol. 1, p. 214, para. 454; Pollock on Torts, 9th ed., pp. 
305, 314, 315.

The learned Judge has indeed said: “Though Fletcher and 
the Ideal Manufacturing Company are in many respects identical, 
yet in law they are separate, and nothing was shewn to make the 
company answerable for his deceit." But the learned Judge 
had given the true ground for refusing relief, in the preceding 
paragraph, where he said that "neither Welsh nor the company 
was . . . the victim of any fraud.”

Lennox, J., concurred.
Master, J.:—I have had the opportunity of perusing the 

judgment of my brother Piddell, and I concur in the result at
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which he has arrived, and have nothing to add except that I 
would base my judgment exclusively on the conclusion of the 
trial Judge that “the fraud was practised upon the individual 
shareholders who purchased from Welsh, and their right of action 
has to be asserted by them individually,” and on the conclusion 
of my brother Riddell that “so far as the Nagrella Manufacturing 
Company is concerned, I can find no evidence that it was misled 
or that Welsh was misled.”

With respect to the further proposition that “an incorporated 
company cannot in its corporate character be called on to 
answer in an action for deceit,” I would desire to consider the 
cases very carefully for fear of stating the proposition too broadly.

Meredith, C.J.C.P. (dissenting) :—All persons concerned in 
the trial of this action seem to have been under the erroneous 
impression that the law in regard to fraud of incorporated com­
panies is as in the dicta of the two law' Lords who considered 
the case of Western Bank of Scotland v. Addie, L.R. 1 H.L. Sc. 
145, it was said to be: and accordingly it was held that the plain­
tiff cannot have damages from the defendants for the deceit which 
it was found their servants had practised upon the company now 
represented by the plaintiff ; and that he could not have the 
transaction in question set aside, on account of such fraud, because 
unable to make that which is called restitutio in integrum.

The oversight of the fact that the law is not as so expressed, 
and that any effect of such dicta has long been swept away by 
authoritative decision, plainly makes the judgment in question 
unsustainable: the well-established rule of law now being: that 
“with respect to the question, whether a principal is answerable for 
the act of his agent in the course of his master’s business . . . 
no sensible distinction can be drawn between the case of fraud 
and the case of any other wrong:” Hern v. Nichols (1708), 1 
Salk. 289; Barwick v. English Joint Stock Bank, L.R. 2 Ex. 259, 
265; and S. Pearson & Son Limited v. Dublin Corporation, [1907J 
A.C. 351, 358.

That being so, the plaintiff should now have judgment against 
the defendants in such manner as may be best fitted to give relief 
from the loss which the company he represents sustained by the 
alleged fraud, if the findings of the trial Judge, as to such fraud, 
can be supported ; and there is no difficulty in supporting them:
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that the company represented by the plaintiff in this action was 
induced to buy by fraud is well proved; and the defendants, 
having taken advantage of that fraud to effect the sale, cannot 
avoid the effect of it as fraud.

The best means of now doing justice between the parties is, 
in my opinion, by a reference to the proper local officer to ascertain 
and state what damages, if any, the company represented by the 
plaintiff sustained by reason of the deceit alleged in the pleadings; 
with a direction that judgment be entered up in accordance with 
the findings upon such reference, forthwith after the confirmation 
of the report thereupon; costs of the action and reference to follow 
the event, subject to any of the Rules of Court that may be 
applicable to the case, but without costs of this appeal: so I would 
allow the appeal and let judgment go as indicated: but, my 
learned brothers being of an opposite opinion, the appeal is 
dismissed with costs.

The suggestion now made, and to which effect is now to be 
given in this Court: that the fraud of the defendants was practised 
upon those who became shareholders of the Nagrella Manufactur­
ing Company, and not upon the company itself, has no weight in 
my mind—indeed it seems to me to be self-contradictory. What 
purpose could the defendants, or their officers, have in deluding 
such persons only? In order to accomplish the object of their 
deceit, it was necessary first to deceive the new company, and 
“unload'’ upon it their unprofitable and “hopeless” property 
and business; that being accomplished, it may, or may not, have 
been necessary for them, in order to ensure payment of the 
purchase-money of their fraudulent sale, to delude, or aid in 
deluding, persons to buy stock in the new company, but they 
had no other object in those fraudulent transactions.

It is quite immaterial whether Welsh was or was not a party 
to the fraud by which the new company was induced to buy its 
own insolvency, which was, and ought to have remained, the 
insolvency of the defendants. If the defendants made use of 
him, for a price, that but adds to their dishonest and disgraceful 
conduct; it does not make the new company itself any less in­
nocent or less imposed on by the defendants—it but intensifies 
that imposition. Whilst, if Welsh were also imposed upon, the 
deceit of the defendants was only that much further-reaching.
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ONT' Whether shareholders who were deluded by Fletcher’s conduct, 
8. C. deluded into purchasing their shares in the new company, may 

Monctjb have an action against him or against the defendants, is quite 
Idfal another question, and one which cannot properly be considered 

Manufac- in this action: whether they have, or not, cannot affect the plain- 
T CoN° tiff*8 rights, whatever they may be. And there may be share- 
Mwedith holders who did not buy their shares upon any misstatements of 
C.J.C.P.' any one, who arc injuriously affected only through the fraud 

practised upon the new company.
Unless it can be found that the new company itself was a 

party to the gross fraud that was practised upon it, the plaintiff 
must succeed in this action. It would be absurd to say that of 
it; to say other than that it bought in good faith, relying upon the 
written statements of the defendants’ president and auditor, 
false statements made for the purpose of foisting upon the new 
company a business that was unprofitable and had already led 
to insolvency, and false statements which primarily were intended 
to lead and led to the purchase, innocently by the new company, 
of that business; and secondarily may have been intended to lead 
and may have led to the raising of the money by which part, at 
all events, of the price of it was paid.

But, if circumstantial evidence will not do, if the oath of 
some one, to the very fact, be desired, why dismiss the action, 
and perpetuate a wrong, or, if preferred, a possible WTong? Why 
not let the reference go, for upon it no damages can be assessed 
which are not there proved to have resulted from the fraud of the 
defendants practised upon the new company?

Appeal dismissed; Meredith, C.J.C.P., dissenting. 
ONT. EVANS v. FARAH.

S. C. Ontario Supreme Court, Ap/>ellate Divin ion, Meredith, C.J.C.P., Riddell.
Lennox, and Masten, JJ. April 28, 1916.

Damaoeh (§ III A 3—62a) Expenses of resale of land.
Where vendor and purchaser of property have come to an agreement 

that the vendor shall re-sell the property on the purchaser's account, tin- 
rights of the parties to be adjusted on the basis of the first agreement, 
the vendor is entitled upon such re-sale, in addition to his loss in price, 
to claim the exitenses of the re-sale, insurance, tax and mortgage interest 
adjustments, and a proper allowance for interim interest on the unpaid 
purchase money over the amount of the mortgages.

Statement. Appeal from the judgment of Clute, J. in an action by a 
vendor against the purchaser to recover the amount of loss by
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reason of the defendant having declined to complete his pur­
chase. Affirmed.

The judgment appealed from is as follows:—
Action to recover $1,497.03, balance due upon a resale of 

certain property sold by the plaintiff to the defendant for 
$30,000, and which the defendant, having paid $2,000 de­
posit, refused to take; and the property was thereupon resold 
at $28,000. The agreement is in the form of an offer by 
the defendant, dated the 4th June, 1915, to purchase the premises 
on the north side of Binscarth road, Toronto, street number 70, 
including the household furniture, for $30,000, $2,000 in cash, 
$12,800 on the 15th July, 1915, and the balance of $15,200 by 
assuming a mortgage thereon. The offer further states that the 
title is to bo good and free from incumbrance, except local im­
provement rates and the restrictions that run with the land.

This offer was accepted by the plaintiff on the 5th June. The 
plaintiff was ready to complete the sale on the 15th July, but the 
defendant was not ready, and asked further time, which was 
extended from time to time until the following September, when 
the defendant finally refused to carry out the purchase, alleging 
at the time that his wife was not pleased with the house. He now 
complains that there arc restrictions on the lot which prevent the 
erection of an apartment house, and he further alleges that he 
was told that if the title was not good there would be no sale, 
and he relies upon these restrictions as shewing that the* title was 
not what he bargained for.

I find as a fact that the defendant was expressly informed that 
there were restrictions and that they were of a beneficial kind, 
namely, to prevent the proj)erty in that neighbourhood from 
being built upon for manufactories or apartment houses, etc., 
and that he made no objection, but recognised the restrictions as 
favourable to the property for residential purposes. The restric­
tion in question is imposed by a city by-law. I find that there 
was no objection to the title; and, had the plaintiff seen fit, he 
was entitled to enforce specific performance of the-agreement. 
The plaintiff, however, after informing the defendant, took pro­
ceedings to resell the property, which he did for $28,000. This 
resulted in a loss, as claimed by the plaintiff, after giving credit 
for the $2,000, of $1,497.03.

ONT.
8. C.
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The defendant now' takes the position, in addition to the above 
objections as to restrictions, that the plaintiff cancelled the 
contract and sold the property as his own, and that, while he is 
entitled to retain the $2,000 deposit, he is not entitled to claim 
under the contract, which was put an end to by his own rescission, 
and he relies upon a statement of the law as laid down in Hals- 
bury’s Laws of England, vol. 25, pp. 397, 398, para. 680, where 
it is said that if the vendor, acting within his rights, rescinds the 
contract, lie may resell the property as owner and retain any 
excess of price obtained on such resale beyond that fixed by the 
contract; but he cannot recover damages, nor, if the purchaser 
has been in possession, occupation rent.

I find that the contract was not in fact rescinded; that the 
plaintiff did not sell the premises as his own; but that, having a 
lien upon the property for the unpaid purchase-money, he sold 
the same, realising what he could out of the property; and, not 
having realised sufficient aftc*r applying the $2,000 to reimburse 
him for the defendant’s breach of contract in not carrying out 
the sale, he had a right to sue the defendant for such breach of 
contract and to recover such damages as would arise naturally 
from the breach. This principle is applicable in the case of a 
sale of land where the contract is broken by the purchaser: Hals- 
bury’s Laws of England, vol. 25, p. 409, para. 703; Laird v. Pirn 
(1841), 7 M. & W. 474.

On a resale at a lower price, he can recover the difference in 
price and the expenses of the resale: Noble v. Edwardes (1877), 
5 Ch.D. 378, where Bacon, V.-C., held that the vendor had a right 
to resell the estate and claim the difference by way of damages, 
there being no distinction in this respect between a sale of chattels 
and of land. This decision has been recognised as good law in 
the text-books: Dart on Vendors and Purchasers, 6th ed., p. 185; 
7th ed., p. 179. In the last edition of Dart reference is made to 
an article in 43 Solicitors’ Journal, p. 601, where doubt is thrown 
upon the right of a vendor to resell in such a case, (’losing the 
article, the learned writer says (p. 602) : “ If resale by a vendor of 
lands on the purchaser's default l>e unlawful without the authority 
of the Court, it is questionable whether the vendor would be en­
titled to recoup himself the exi^nses of resale out of the proceeds 
thereof.”
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ONT.The Noble case has not, so far as I am aware, been overruled. 
It commends itself to me as sound in principle, and I think I 
am liound by it. See also Davidson's Precedents, 4th ed., vol. 
1, pp. 568-570; 5th ed., p. 476.

There is, in addition to the naked right of the plaintiff, strong 
evidence of acquiescence on the part of the defendant, but I 
prefer to rest my decision upon the ground first indicated.

A further objection was made that the property was not 
sufficiently advertised on the resale. Having regard to the fact 
that the property was in the market for over a year prior to the sale 
to the defendant and was fully advertised, I think the plaintiff 
pursued the proper course in again placing the property in the 
hands of the same agents who formerly sold it. They had already 
advertised the place very fully and were in touch with possible 
purchasers; and, it being proven that they were competent and 
reliable agents, it was reasonable to leave the course to be pursued 
to them; and I find that they pursued a reasonable course in the 
resale. The defendant in fact blamed the agents for putting so 
high a price upon it, $30,000, as they might not be able to get a 
purchaser at that price; a sale at $28,000, having regard to the 
depression and the fact that property was almost unsaleable, 
was a reasonable and fair price, and I do not think the plaintiff 
would have been justified in refusing, through his agents, this 
offer. I fully accept the evidence given by the agents, Robins 
4 Iiurden, as against that of the defendant, and I think the course 
pursued by these agents is sup|x>rtcd by the evidence of Mr. 
Smith, a witness produced by the defendant, and I find that the 
sale was sufficiently advertised, properly conducted, and a reason­
able price obtained.

But it is said that in any event the plaintiff is not entitled to 
recover more than $700, being the amount of the commission; 
that all charges for interest and insurance and the proportion of 
municipal taxes should be disallowed. I am not of this opinion. 
There having been a breach of the contract, the plaintiff is entitled 
to be placed as nearly as may be in the [wsition in which he would 
have been had there been no breach. Had the agreement been 
carried out on the 15th July, the interest upon the mortgages 
against the property would have been borne by the purchaser, 
or rather, paid out of the purchase-money or assumed by the

i
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purchaser, and so of the insurance and proportion of the taxes. 
It was agreed that the solicitor’s fees should be agreed to and 
fixed at $75, and it was further agreed that, if the plaintiff was 
entitled to recover for interest and insurance charges, the amounts 
charged were correct.

I find that he is so entitled to recover, and judgment should 
therefore be entered for the plaintiff for $1,497.03.

The plaintiff is entitled to the costs of the action.
G. //. Sedgewick, for appellant.
The judgment of the Court was delivered by
Meredith, C.J.C.P. :—It is not necessary to consider in this case 

the broad question of the remedies ot a seller of land against his 
purchaser, who breaks his contract to purchase; because the 
parties themselves came to an agreement respecting them when 
it was made plain that the purchaser could not pay the price of, 
and take, his purchase; and that agreement in effect was that 
the land should be sold again by the seller, but on the purchaser’s 
account, and that, after the completion of that sale, the rights of 
the parties, to the first sale, should be adjusted on the basis of 
the first agreement, that is, as if that sale had been completed 
and the second sale had been made by the first, to the second 
purchaser.

The second sale was made accordingly, w ith the first purchaser'*, 
assent—indeed, it is said, at his request; and the damages which 
have been awarded to the plaintiff are just the sum coming to 
the plaintiff upon such an adjustment as was so agreed upon, 
though not computed by the trial Judge just upon such a basis.

The only item about which there could be any reasonable 
controversy, in any case, is the interest allowed for non-payment 
of the purchase-money over and above the amount of the mort­
gages; but, as the seller cleared the property sold of tenants 
and held it ready for the purchaser from the day he was to have 
had possession until the second sale, the vendor is entitled to 
such interest: in that item and in the other items comprised in the 
damages awarded, the plaintiff gets no more nor any less than 
would have been his if the first agreement had been carried out; 
and that was, as I have said, the intention of the parties in all 
that was done between the abortive and the concluded sales.

Appeal dismissed with costs.
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CAMPBELL v. BARC.
Manitoba Court of Appeal, Howell, C.J.M., Rich ardu, Perdue, Cameron 

and Haggart, JJ.A. Oetober 11, 1916.

Specific performance (§ I A—3)—Exchange of lands—Indefiniteness.
Specific performance will not he decreed of an agreement containing

terms that are vague or uncertain, such as “to give hack an agreement
on the land” in part payment.

Appeal by defendant from the judgment of the Court of 
King's Bench in an action for specific performance. Reversed.

W. L. McLaus and J. T. Beaubien, for appellant.
S. R. Laidlaw, and L. F. Earl, for respondent.
Howell, C.J.M.:—It seems to me that the agreement, 

although very badly drawn up, can readily be construed to be a 
transfer or exchange of land. The plaintiff by its terms is to give 
to the defendant the farm, for which the defendant is to give the 
three city lots. The latter are encumbered by a mortgage for 
$1,000, which the plaintiff is to assume. On the valuations made 
in the agreement there will Ik* a balance due plaintiff of $700, 
and this sum is to be charged on the farm in favour of the plaintiff, 
payable $100, on October 1, 1919, and balance of $000, on October 
1, 1920, with interest at 8%. The interest is, apparently, to l>e 
paid annually.

The provision as to adjustment of taxes, insurance, rents and 
interest can readily be made, and because of the reference to 
“interest” I would construe the contract to be that the defendant 
is to provide for all interest on the $1,000 mortgage, to date of 
agreement, and I would hold that this clause means that any 
balance due on these charges is to be paid by the party against 
whom the balance has been found, and this payment should be so 
ordered.

If this sum cannot be agreed upon, there should be a reference 
to settle it. If the parties or either of them do not accept the 
title, there should also Ik* a reference as to title.

The titles being found good, each should be ordered to convey 
to the other, the defendant at the same* time executing a charge 
or mortgage on the farm to the plaintiffs, securing $700, payable 
as above stated.

If by any chance either party cannot make title through no 
fault of his own, so that the rule of Bain v. FothergiU, L.R. 7 ILL. 
158, applies, then no decree should be made; but the party so 
defaulting must pay the costs of suit.
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Further directions and costs have, by the Judge, been re­
served, and, I think, very properly. Very likely on further 
direct ions the Judge will saddle the party who causes the reference 
with the chief costs of the reference.

I think the decree as entered is not in proper form, and should 
be redrawn on the linos above indicated.

There should be no costs of this appeal.
Cambron, J.A., agreed.
Richards, J.A.:—I agree with the view expressed by Perdue, 

J.A , that the contract in this case is too indefinite to l>o enforced 
in an action for specific performance. I also agree with Haggart, 
J.A., that, on the evidence, apart from the vagueness of the 
contract, the plaintiffs have failed to make a case for the relief 
sought.

I would allow the appeal with costs, set aside the judgment 
entered in the Court of King’s Bench, and enter judgment there 
for the defendant with costs.

Perdue, J.A.:—The plaintiffs, Campl»ell and Schadek, are 
real estate brokers, and the defendant is a foreign labourer who 
cannot speak or read English. The agreement sought to l>e en­
forced is dated June 17, 1915, and purports to provide for an ex­
change of properties between the parties, the plaintiffs giving a 
farm of lfiO acres and the defendant giving 3 lots and a house in 
Winnipeg. Schadek, one of the plaintiffs, is a German who speaks 
Polish, which appears to be the language of the defendant. One 
Boreski, who calls himself a real estate; agent and who speaks 
Polish, approached the defendant with the proposition to make the 
exchange. The defendant saw Schadek and certain negotiations 
took place. The plaintiffs and Boreski claim that the interviews 
between the parties extended over a period of time from May 28 
to June 17, 1915. They say the agreement was prepared by 
Campbell, that it was interpreted and explained to the defendant 
and that he signed it after it had been so interpreted and exp ained. 
The defendant states that he did not know that lie was signing 
an agreement, that he asked for a description of the land so that 
he could go and examine it before making the exchange. He 
says something was written by Campbell and he was asked to 
sign it. He further states that he was told by Schadek and Bor- 
eski that if he did not like the farm when he saw it, the paper
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would be tom up. He then signed it. He found out on the same 
evening that he had signed an agreement. Next day he saw 
Schadek and, as he says, repudiated the transaction.

The evidence of the parties is very conflicting. The story 
relied on by the plaintiffs that the negotiations extended over 
a period of 2 or 3 weeks, giving the defendant ample opportunity 
to make enquiries ami examine the farm—is clearly proved to l>e 
untrue. Boreski came in touch with the plaintiffs by reading an 
advertisement in a newspaper which was first inserted on June 12. 
1915. 1 think it is clear that defendant had not any opportunity 
of seeing, and did not see the land liefore the agreement was signed.

Both the plaintiffs and Boreski (who is claiming a commission 
from defendant) are interested witnesses. One Maniehuk states 
tliat at a time which he places as alxmt the last of June, he met 
the defendant at the plaintiffs' office and defendant said : “ 1 
am making a deal. 1 give my city property for a farm. 1 have 
seen the farm, it will Ik* all right." This is denied by defendant. 
I do not consider Maniehuk's evidence of importance. The 
statement, if made by defendant, must have lx*en made during 
the negotiations. No doubt he was treating with plaintiffs in 
regard to an exchange of his property for a farm if lie was satisfied 
with the land offered. From the statements of Schadek and 
Boreski as to the interview's that took place with defendant on 
different days before the execution of the agreement, it is im­
possible that defendant could have visited and examined the farm 
lietween June 12 and 17, the latter being the date on which the 
agreement was signed.

A careful examination of the evidence leaves upon my mind 
the impression that the defendant was entrapped into signing an 
improvident agreement before he had an opportunity of examining 
the land. It is suspicious that Schadek refused to put a value on 
the land. He said he did not know' its value. “Couldn't say— 
may lx* a cent, may be $100," is his answer to the question, 
“What do you believe it was worth?" Yet in the agreement the 
price is put at $0,000, and the defendant is induced to give in 
exchange his house and three lots on Magnus St.. Winnipeg, and 
$700 to boot.

But apart altogether from the facts stated in evidence, there 
is the question whether the agreement in question is capable of
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specific performance. So much turns upon the form of the 
agreement that it is necessary to set out the important parts of 
it. The plaintiffs are the parties of the first part and are called 
the vendors. The defendant is the party of the second part 
and is called the purchaser. The consideration is expressed to 
be $1. The main parts of the agreement are as follows:—

The parties of the first part agree to sell and exchange to the party of 
the second part the following property:—

The north-west quarter of section 30, township 8, range 16, west of the 
first meridian, with all buildings and improvements which are on same subject 
to lease which is now against the said property and which the said 
party of the second part agrees to take over and assume, for the price 
and sum of $5,700 and agrees to take as cash payment on same the 
following property:—lot 232, 233, and 234, which lot is shewn on a plan 
of survey as part of lot 38 Parish of St. John and registered in the Wpg. 
Land Titles Office as plan number 53 for the price and sum of $6,000, subject 
to a mortgage of $1,000 which the said parties of the first part agrees to as­
sume and pay and the difference of $700 which is coming to the parties of the 
first part the said party of the second part agrees to give on same an agree­
ment on the fann for the said amount of $700 to be payable as follows: 
Interest at 8% first interest payable October 1, 1918. $100 and interest 
October 1, 1919, and the balance on October 1, 1920.

The said party of the second part agrees to purchase from the parties 
of the first part that herein and before mentioned farm for the price and sum 
herein and before set forth, and agrees to give as cash payment the herein and 
before mentioned Winning property, subject to the mortgage herein and 
before set forth and the difference that will be coming to the parties of the 
first part the said party of the second part agrees to give back an agreement 
on the farm as herein and before set forth and agrees to assume and faithfully 
fulfil.

It will be observed that the agreement is for an exchange of 
properties, the farm being valued at $5,700 and the Winnipeg 
lots at $5,000, the latter being taken as a cash payment on the 
price of the farm, leaving a balance on the exchange of $700 in 
favour of the plaintiffs. This balance is intended to be dealt 
with by the provision, “and the difference of $700 which is coming 
to the parties of the first part the said party of the second part 
agrees to give on same an agreement on the farm for the said 
amount of $700 to be payable as follows.” In the next clause, 
the defendant, after agreeing to purchase the farm on the fore­
going terms, agrees “to give back an agreement back on the farm 
as herein and before set forth and to assume and faithfully fulfil.”

There is no provision as to any conveyance of the farm land 
to the defendant. “To give an agreement back on the farm” 
must mean that the $700 is to be secured by some form of charge
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or lien ujion it, not specified, to be given when the purchaser 
obtains a conveyance of the farm or concurrently therewith. C. A.
If it means simply that the defendant agrees to pay the money Campheij. 
and interest at the time set out, why did not the executed contract ^ ' 
so say and provide that he should receive his conveyance when all 
the money had been paid? Perdue, j.a.

The meaning placed by the trial Judge upon the above pro­
vision is set out in par. 0 of the judgment. That paragraph 
directs that plaintiffs and defendant “join in an agreement for 
sale converting the following lands (describing the farm land), 
providing for the payment of $700 or for such sum as shall In- 
found due to the plaintiffs on said reference and upon the terms 
provided in said agreement in the Statement of Claim men­
tioned.” Then the terms as to how the $700 is to be paid are 
repeated from the first agreement with something additional 
which is not on the first agreement, namely, that the interest 
is to run from June 17, 1915, and that the interest at 8% is to In- 
paid on the amount remaining unpaid from time to time whether 
In-fore or after the same Incomes due. The trial Judge directs tin- 
parties to join in an agreement for sale “covering” the farm land.
He does not say who is to be vendor and who purchaser. It is 
to In* an agreement “providing for the payment to the plaintiffs 
of $700, or for such sum as shall lx* found due,” etc. It says 
nothing about the nature of the sale and nothing about a con­
veyance. The trial Judge construes the meaning of the expres­
sion “an agreement on the farm” as meaning an agreement of 
sale for $700 or such amount as shall on the reference lx? found due 
from defendant to plaintiffs. Assuming that the agreement of 
sale in which the parties are to join under clause G of the judgment 
means a sale from plaintiffs to defendant, then they are ordered 
by that clause to make an agreement quite at variance with the 
first agreement. The purchase price in the first is $5,700, in tin- 
second $700. But the language used in the written document 
shews that the “agreement” is something to lx* given back by the 
defendant “on the farm,” and its object clearly is to secure the 
$700. The document to be given cannot be an agreement of 
sale as the trial Judge has construed it. If such a meaning could 
be taken from the expressions used, the plaintiffs would be met 
with the objection that there is a further agreement of sale to lx* 
executed containing the terms, or some of the terms, of the sale
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or exchange of the farm which had not been included in the first 
agreement.

It is suggested that the agreement to be given by the defendant 
means an agreement for sale of the farm by the plaintiffs to the 
defendant for $5,700, upon which $5,000 has been paid, the bal­
ance of $700 to be paid by the defendant in the manner mentioned. 
If this was the meaning why was it not so expressed in the first 
agreement. Why should the parties provide for the making of 
a further agreement in order to express the manner in which Un­
balance of purchase money should he paid, when this could have 
been done in the first agreement by the use of a few words? 
Plainly something else was intended. If the purpose of the clause 
was that the defendant should execute an agreement of sale on 
one of the printed forms that are so common in real estate dealers' 
offices, containing numerous covenants and conditions and elabor­
ate provisions for cancellation on default, and forfeiture of pay­
ments made, and other well known clauses, then the agreement, 
specific performance of which is asked, is, as to essential parts, 
an agreement to enter into an agreement, and does not contain 
al the terms of the contract. Whatever view we may take1 of 
the meaning of the clause, it is open to that objection. If the 
intention was that a charge on the land should be created, the 
agreement is silent as to the nature of the charge intended, the 
covenant or covenants to In* entered into and other necessary 
terms. If the intention is that a further agreement should be 
made providing some of the terms of the sale or exchange of the 
farm which had not been included in the first agreement, then 
the latter is an agreement to enter into an agreement. The terms 
of the second contract so far as they are disclosed are contradic­
tory of the first. If no new terms are to be introduced by the 
agreement yet to be signed and if they are all contained in the 
first agreement there was no object in providing that a second 
agreement should be made.

Where two persons agreed in writing upon all the terms of a 
contract, except one which was to be made the subject of future 
consideration between the parties, this was regarded by Sir John 
Romilly as a contract to enter into a contract and he therefore 
refused specific performance: Honeytnan v. Marryat, 21 Bcav. 14; 
Ridgway v. Wharton, 6 H.L.C. 238, 305. I would also refer to
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the judgment of Jessel, M.R., in Winn v. Hull, 7 Ch.D. 211; and 
to Stowe v. Currie, 21 O.L.K. 480. See also ( 'h in nock v. Marchion­
ess of Ely, 4 DeG. J. & S. 038; Homier v. Miller, 3 App. (’as.
1124, 1151.

If hy the expression “to give an agreement back on the farm" 
it was intended that a mortgage should be given by the defendant, 
it would have been so expressed in the written document. ( 'amp- 
bell, a real estate dealer, would have used the word “mortgage” 
in drawing up the document, if that was what he meant. He 
would not call a mortgage an agreement on the land. In the; 
letter of June 28, 1915, written by plaintiffs’ solicitors to defend­
ant, they speak of the document to be " as “an agreement 
back on the land," not as a mortgage or charge. 1 think it is 
impossible to determine what was really intended by the expres­
sion. There is no evidence which lends assistance. The Court 
<• order the specific performance of terms that are so vague 
and uncertain.

The necessity for certainty in the terms of the contract specific 
performance of which is sought to be enforced by suit, is obvious 
and is established by authority. “In proceedings for specific 
performance it must appear not only that the contract has not 
been performed but what is the contract which is to be per­
formed:’’ Fry, 5th ed., 189. In Callaghan v. Callaghan, 8 Cl. A 
Fin. 374, an agreement had been drawn up and signed by the 
parties, but a memorandum was added, bearing the same date 
and also signed, which was inconsistent with the agreement. 
It was held that the uncertainty introduced by the memorandum 
precluded specific performance of the agreement. Douglas v. 
Haynes, [1908], A.C. 477, was a ease where a contract had been 
made for the transfer of a farm on which deposits of tin ore had 
been found, in consideration of 3,500 shares of one pound each in 
a syndicate for the purpose of developing the same, the shares 
to represent the vendor’s interest in a syndicate of 12,000 shares, 
specific performance at the suit of the purchaser was refused on 
the ground of uncertainty of the price. 1 would also refer to 
Tail v. Calloway, 2 Man. L.R. 289, and Hell v. .Worthwood, 3 
Man. L.R. 514, upon tin- question of uncertainty in the agree­
ment as a ground for refusing specific performance.

The agreement to be signed under clause 0 of the judgment 
is not only indefinite and uncertain as to its terms, but no pru-
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vision is made for enforcing it, when it shall have liven executed, 
and it might become necessary to bring a fresh suit for the specific 
performance of it. It is doubtful whether the agreement ordered 
by the judgment to be signed could be enforced. If there was a 
contract between the parties that could be enforced and was a 
proper one to enforce, it should have been directed to bo performed 
in its entirety. Instead of that a piecemeal performance of the 
contract has been ordered. This is not authorized by author­
ity. In Merchants Trading Co. v. Banner, L.R. 12 Kq. 18, Lord 
Romilly, M.R., said, at p. 23: “This Court cannot specifically 
perform the contract piecemeal, but it must be performed in its 
entirety if performed at all." So also in South Wales By. Co. v. 
Wythee, 1 K. & J. 18(i, affirmed, 5 DeG. M. & (1. 880, part of the 
contract was to give a bond to secure its performance. Sir W. 
Page Wood refused to direct the bond to be executed on the ground 
that it would lie a piecemeal performance of the contract, lb- 
doubted whether there was authority to make an order to execute 
the bond.

In the present case the judgment enforces a part of the original 
agreement ami directs the remainder to be covered by an agree­
ment. This agreement is to be drawn up and executed pursuant 
to the meagre and uncertain direction as to its contents. There 
is no stipulât ion for a conveyance to the defendant or as to the time 
when he shall receive it. The judgment on the other hand orders the 
defendant to convey his lands and premises forthwith to the 
plaintilTs with full directions as to the conveyance.

1 do not think that the Court has power to compel the parties 
to enter into the agreement mentioned in the sixth clause of the 
judgment. There is no authority for making such an order. 
Cases have occurred where the Court has specifically enforced a 
contract to execute such an instrument as a mortgage to secure 
money that had been advanced: Ashton v. Corrigan, L.R. 13 
Eq. 70; Herman v. Hodges. L.R. Hi Kq. 18. In these cases the 
terms of the mortgage could be ascertained from the contract 
and settled. A mortgage is of much the same nature as a deed of 
conveyance the execution of which may be ordered. But where 
the contract is “that a party agrees to give back an agreement 
back on the farm for the said amount of $700" the meaning is 
so uncertain that the Court, in the total absence of anything to 
explain it, cannot order specific performance.
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1 think the appeal should lie allowed with costs and the action MAN. 
be dismissed with costs. (’. A.

H AGO ART, J.A.:—In addition to the reasons given hv Perdue. Campbell

J.A., for reversing the verdict of the trial Judge, I would observe 
that the formal judgment as it is entered could not stand. It could 
not be justified without the plaintiff asking for, ami establishing 
a ease for the reformation of the writing set out in the statement 
of claim. Its language is loose and vague. In order to enable 
the Court to give relief on a contract the statements must be 
clear and absolute. The degree of certainty required in pro­
ceedings for specific performance of a contract has been the 
subject of discussion in the text books ami many authorities.

In our own Court in Tait v. Calloway, 2 Man. L.R. 289, 
Wallbridge, C.J., in delivering the judgment of the Court, held 
that the certainty required in proceedings for specific performance 
is greater than in an action for damages, that specific performance 
is an appeal to the discretion of the Court and uncertainty itself 
is a good answer for relief. See Fry on Specific Performance, p. 
189, 5th cd.; Fowler v. liassell, 12 O.R. 139; Led yard v. McLean, 
10 Or. 139; McLaughlin v. Whiteside, 7 (ir. 573; Marsh v. 
Mulligan, 3 Jur. N.S. 979; (lough v. lien eh, 0 O.R. 699.

Aside, however, from the foregoing question, it appears to 
im- that the trial Judge did not fully appreciate the serious nature 
of the reckless statements made by John Boreski, one of the 
plaintiff’s witnesses. It was contended that Boreski brought the 
parties together and in the transaction acted as agent for the 
defendant. I do not think the question of agency arises. Bor- 
'cski was working for himself, was earning a commission, or trying 
to earn a commission, and 1 believe there is now a suit pending 
to recover it. His interest in establishing the sale is the same as 
that of the plaintiffs who want the agreement specifically per­
formed. Boreski tells a story as to how lie caused the plaintiffs 
and defendant to be brought together and as to the negotiations 
which is entirely inconsistent with the then existing facts and the 
specific instances are so given in detail as in my mind to throw 
grave doubt on the reliability of his testimony and 1 would not 
hold the plaintiffs innocent. He swears he saw the plaintiffs' 
advertisement on or about May 28, when,as a fact, no advertise­
ment appeared till June 12. The effect of such evidence would
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naturally bv to shew that the different interviews and transac­
tions took place during all the time that elapsed between May 28 
and June 17.

1 appreciate the reluctance with which appellate tribunals 
interfere with the findings of fact of the trial Judge who saw 
the witnesses and personally heard them tell their story; but it 
appears to me that this part of the evidence was overlooked by 
the trial Judge. I would observe also that the defendant had to 
give his testimony through the medium of an interpreter, and it 
appears to me that we are in as good a position to judge as to 
its value as the trial Judge.

On the question of reversing the trial Judge's finding, McBridt 
v. Ireson, 20 D.L.R. 516, 35 O.L.K. 173, is an authority. There 
the finding of the trial Judge upon a question of fact was reversed 
when it appeared clear to the Appellate Court that he had en­
tirely overlooked 2 pieces of evidence given by witnesses whose 
testimony he had credited and that had they received due con­
sideration the result would have l>een different. In that case 
Riddell, J., delivered the judgment of the Court, and he adopts 
and cites what is the duty of the appellate Court as stated in 
Beal v. Michigan Central R.R. Co.., 19 O.L.R. p. 502.

Lord Rraimvell, in Jones v. Hough, L.R. 5 Ex. D. 122, dis­
cusses this question.

The foregoing authority was cited by Taschereau, J., in hi> 
reasons for judgment in North British tl‘ Mercantile Ins. Co. v. 
Tourrille, 25 Can. 8.C.U. 177, where it was held that, if a suffic ­
iently clear case is made out, the Court will allow an appeal on 
mere questions of fact against the concurrent findings of two 
Courts, («arrow, J.A., also cited this case in his judgment in 
Bateman v. County of Middlesex, 6 D.L.R. 533 at 535, where the 
Court substituted their judgment for that of Riddell, J., the trial 
Judge.

In the present case tin* defendant was entirely dependent on 
the plaintiffs and Borcski, and, on account of the existence1 of 
some suspicious circumstances, detailed in the evidence, I think 
the trial Judge should have admitted testimony that was tendered 
as to the value of the properties. In coming to a correct decision 
the Court ought to lie able to judge whether the enforcement of 
the agreement would create a hardship, whether it was a fair 
bargain or an unfair one, because these are important features that
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ought to be taken into consideration in deciding the specific 
performance of a disputed agreement. Want of fairness and 
hardship, although not always decisive, should be taken into 
consideration where circumstances exist such as in the case 
lx-fore us.

The refusal to admit this evidence ifiight in itself he sufficient 
grounds for a new trial, but on the best consideration 1 can give, 
upon the whole evidence, 1 think the judgment for the plaintiffs 
should be set aside and the action dismissed.

The appeal should be allowed. Appeal allowed.

Annotation Specific performance -Vague and uncertain contracts.
In Fouler v. Russell, 12 O.lt. 136, sjiveitic performance of an agreement 

was refused because of the terms living too vague and uncertain. The plain- 
ilT, a book keeper and accountant, entered into an agreement with a firm in 
the form of a letter addressed to himself, in the following terms: "In con­
sideration of you advancing hr the sum of S3,(KM), we agree to give you col­
lateral security and to pay you interest at the rate of eight |ier cent, per 
annum.” No kind of security was specified in the agreement and it was held 
that parol evidence could not he given to supply the defect. The case of 
Ihiicar v. Smith, 11 (Ir. f>70, was followed as an authority that there could he 
no specific performance of such an agreement.

In Ledyard v. McLean, 10 (ir. 130, the objection was taken that the 
contract was of too uncertain a character to he s|iecifieally enforced. The 
owner of the land hail made a devise of 50 acres for 14 years at a nominal rent 
for the pur|Mise of boring for oil, and contemporaneously executed an agree­
ment by which the owner agreed to convey at any time a roadway from any 
wells the lessee might dig or bore to a certain road, and also sufficient land 
for the working of such well or wells, the lessee agreeing to pay one hundred 
dollars for the first well he might work for oil, and the sum of $50 |H*r acre 
for the land necessary for working such oil well or said roadway, and the sum 
«if $00 for any oil well he should work after the first one, and the sum of $20 
|H*r acre for any land necessary for working said well or wells and the roadway.

The Court, held that the objection was not sustainable. The case «if 
Hook v. McQueen, 2 (ir. 503, was cited, where the contract was for the sale 
of lot 16, and as much of lot 17 as should require to he Hooded for the purposes 
of working a mill on lot 16. Ksten, V.C., had ln,ld that this was not too 
uncertain to be executed, thinking that a jury or the Master would be com­
petent to determine the quantity of land on lot 17 which it would lie necessary 
to llo«)d for the purpose of working any saw-mill that would be reasonably 
erected on lot 16. In contracts respecting oil springs, it was scarcely possible 
from their novelty to define lieforehand what quantity of land would be neces­
sary for working them, and the Court adapting itself to the exigencies of 
mankind as they arose from time to time should so deal with new subjects as 
they presented themselves as best to effectuate the intent ion of the parties, 
and not allow rules and principles applicable to a different state of circum­
stances to interfere with the exercise of its jurisdiction whenever, in its judg­
ment, it could be usefully exercised.

In Carroll v. Case more, 20 Gr. 16, it was held that primâ facie the term
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Annotation, "railway station" in a contract, means the station house. It having been 
ascertained that a railway company intended to have a station on the de­
fendant's land, he contracted to sell to the plaintiff a quarter of an acre next 
to the railway station as soon as laid out. The company having afterwards 
located the station grounds hut not the |Hwition thereon of the intended 
station house, it was held that the plaintiff's parcel could not be ascertained 
until the locality of the station house was determined, and that, until then, 
a hill to enforce specific performance was premature.

In Hurnham v. I{amsag, 32 I’.C.Q.B. 491, a bond was given for the con­
veyance of a water privilege on lot 17 and to convey also so much land as 
might he required for the pur|H)se of making a race-way, or for erecting 
buildings on the said lot, at the rate of ten pounds per acre. It was ques­
tioned by Wilson. J., whether a bill would lie for the s|>erific performance of 
such a contract. Whether the obligee could have filed a bill for siiecific 
|x*rformanee of a contract to convey so much land as he might require for the 
purjxise of making a race-way or for erecting buildings on the lot. It was 
conceded on the argument that he could. «See Stewart v. The London, etc.. 
K.ll. Co., 1Ü Beav. T>13, South Wales H.lt. Co. v. Wythe*, 5 D.M. & (1. SHI.

In McLaughlin v. Whiteside, 7 (ir. 573, it was held that s|x*cific |x-rform- 
ance will not be decreed where the terms of the contract signed by the parties 
are uncertain, nor will it be decreed where it is plain from the evidence that 
there was a misunderstanding. Where, then-fore, the terms of the agree­
ment contained in a letter written by the intending purchaser were: "We 
will give you for your mill privilege in Laxton, with all the improvements includ­
ing the saw-logs and your claim on the land you applied for, viz.-, the north 
half of six in the eleventh and the north half of seven in ditto, lots numbers 
six and seven in the tenth concession, $4,(MX), etc.," and in reality the premises 
mentioned comprised two mill privileges, but the vendor insisted that onlx 
one was embraced in this agreement, and filed a bill to enforce the siiecific 
(icrformnncc of the contract according to this construction, whilst the defend­
ant by Ids answer insisted that both were included in his offer to purchase, 
the Court dismissed the bill. Per Blake Ch.: “There Inis been a plain mis­
understanding. The plaintiff intended to sell one thing, the defendant to 
purchase another and an entirely different thing, ami that would be in itself 
a sufficient defence to the suit, for, to decree specific ix-rformance under such 
circumstances would be obviously unjust; but the case fails on tin* ground of 
uncertainty also. I cannot tell what the expression, “Your mill privilege in 
Laxton" means, and the meaning of the contract being uncertain, it cannot 
be s|xicifically performed.

In the following case the apparent uncertainty of the contract was ob­
viated by the construction put upon its tenus by the Court.

In the G. T. It. Co. v. C. P. It. Co., 39 Can. 8.C.R. 220, by agreement 
through correspondence, the fonner was to tender for a triangular piece of 
land, offered for sale by the Ontario Government, containing 19 acres, ami 
convey half to the C.P.R. company, which would not tender. The division 
was to be made according to a plan of the block of land with a line drawn 
through the centre from east to west, the C.P.lt. company to have 
the northern half. The G.T.R. company acquired the land, but the 
Government reserved from the grant two acres in the northern half. 
In an action by the C.P.lt. company for specific jx-rformance of the agree­
ment, it was held, affirming the judgment of the Court of Appeal, that the
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C.P.K. company was entitled to one-half of the land actually acquired by 
the G.T.K. company and not only to tin- balance of the northern half ns 
marked on the plan, Maclennan and Duff, .1.1., dissented. Per Maclennan, 
J., dissenting, concurred in by Duff, J.: “The contract, unfortunately, 
makes no provision for tlie case which has occurred of the appellants failing 
to obtain all the land bargained for. There was no tenancy in common 
created in the whole parcel. The price to be paid was one-half the price to 
be paid for the whole. If tin* rescindents are to receive so much of the 
north half, as was actually acquired, how is the price which they should pa> 
to be ascertained? There is no evidence how the price to be paid for the 
whole was estimated, whether at so much per acre, or how otherwise. I 
see no way in which the price to be paid by the rcs|>ondcnts for the only part 
of the land to which they can have any claim under the contract can be 
ascertained. This difficulty is overcome in the judgment npiiealcd from by 
holding that the res|M>ndents are entitled to one-half of the land actually 
obtained by the appellants, and that the price to he paid is one-half of the 
purchase money of the whole with interest, and by referring it to the Master 
to make a projM-r division. In my humble opinion, that is not warranted by 
the only agreement made between tin* parties." Per Davies, J.: "I think 
it must be taken to have been the common intention of the parties and that 
it sutlieiently ap|>ears in the correspondence, that whatever land was in fact 
acquired was to be divided equally between the companies, each paying half 
the purchase money.” This was the judgment of the majority.

It was held that a reference to tin- Master, in ease the parties could not 
agree upon a line of division, was unnecessary:

In li<ll v. North wood, 3 Man. I,.R. fill, specific performance was sought 
of the following agreement:

“I hereby agree to sell you 1850shares in the (j'Ap|>ello V alley I". Co.'s 
stock, for the sum of $15,000, you to pay $10.000 to the Hank of Commerce, 
payment of the $15,000 to be made as follows: $5.(MM) by endorsed notes at 
4 months, $5,(MM) by note at 1 year’s date; $5,(MM) by note at 2 years' date 
at 7',. the last mentioned note to be secured by a portion of the stock."

It was held that this was too indefinite to be enforced, not shewing what 
particular shares were to Ik* sold, and being uncertain as to the endorsement 
of the notes, and not providing what portion of the shares was to form se­
curity for the notes.

In Tail v. Calloway, 2 Man. L.R. 280, it was pointed out that the cer­
tainty required in proceedings for s|ivcilic |>crfornianrc of a contract was 
greater than in an action for damages. S|>eeifie performance being an np|>cnl 
to the discretion of a Court, uncertainty itself was a good answer to the prayer 
for relief.

In the following case the Court inferred from the whole evidence a 
mutual intention sutlieiently clear to be enforceable.

In McLeod v. Orion, 17 (!r. 84, the plaintiff, having occasion to raise 
$3,1(M) to pay the Church Society for a lot which he had leased and improved 
and which was worth $4,2(M) cash, procured the defendant to raise the money 
and to pay it to the Society, whereupon the Church Society conveyed the 
land to the plaintiff, and the pi .intiff conveyed it to the defendant. The 
defendant in a few days afterwards sold the lot for $4,200 cash to a fierson 
with whom the plaintiff had been previously negotiating. The defendant 
admitted that after the sale he intended to give the plaintiff the difference

Annotation.
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Annotai ion. less his own cx|K*ii8(‘H mid $200 for his trouble. There was great inequality 
lietween the parties and some evidence of confidence between them and the 
negotiations between the two were private. The Court inferred from the 
whole evidence that the intention hud been expressed during the negotiations 
between the plaintiff and defendant and that the plaintiff had conveyed on 
the strength of it and held that it constituted an agreement which the Court 
would enforce.

One Kilinear, in 1835, purchased from the defendant part of lot number 
one, being a |M»rtion of a block of land owned by the latter, and 2 years after­
wards agreed for the purchase of .*>0 feet additional land, and then erected his 
fences enclosing on the north 27 ft. on the west (i ft., and on the south a 
quantity of land which could not now be defined, additional to the original 
purchase. Of the land so enclosed. Kinnear, and those claiming under him. 
remained in undisputed jiosaession for about 10 years, with the knowledge 
of the defendant who acted as agent for some years in res|>eel of this pro|ierty 
and was constantly in the habit of visiting it whilst the fences were in the 
course of erection. Thy plaintiff, having purchased this property from 
Kinnear. afterwards purchased from defendant the remainder of a lot situated 
on tin* south thereof, whereiqsm he removed the southern fence that had been 
erected by Kinnear, in order to put all the land into one parcel. On a plan of the 
property made by the defendant a lane had been laid out on the south of Un­
original purchase. 17 ft. wide, and on the west another lane (i ft. whereof 
were comprised within the limits of lot numl>er one. Kinncur’s fences en­
closed the <i ft. on the west and were suptsised to have embraced the 17 ft. 
lane on the south, which together with the 27 ft. to the north, made in all fit) ft. 
The vendor subsequently sought to recover jHissession of the strips of land 
to the north and west. whereu|M>n the plaintiff filet! a bill to restrain tin- 
act ion at law and for a conveyance of the land. No place could be assigned 
to the fit) ft. unless the 27 ft. and (i ft. formed part of it, and it having been 
established that the purchase money for the 50 ft. had been paid, the Court 
made the deoree as prayed with costs. Hourull v. Itirx, 3 Gr. 527.

In ItolurlMov v. Pal Ur non, 10O.lt. 2(17, there was an agreement for tin- 
sale of land from Robertson to Patterson, with the terms: "Price, $1,000. 
$200 cash and balance in 5 yearly payments, interest at the rate of 7r, and 
covenant of Patterson to build a house worth not less than $4.000 to lie 
commenced in year from date and finally completed in two yearn." The 
$200 was paid down and Robertson’s solicitor prepared and tendered Un- 
deed, in which was inserted a covenant to build and a mortgage to Patterson 
for execution. Patterson refused to execute them and an action was brought 
for specific performance, which was resisted on the ground that the covenant 
to build was too vague and would not be enforced by the Court, but tin- 
contention was not sustained. Proudfoot, J„ referred to Waterman on 
S|>ecific Performance, citing the case of Well* v. Manrell, 32 Reav. 408, as 
marking the distinction between a contract to build a house and a contract 
of sale with a stipulation to erect a building or do certain work. "If tin 
present case was a simple agreement to build a house of certain value, that 
authority would shew that it might be enforced, but that is not precisely 
the case here. The plaintiff seeks iwrforinance of the defendant’s agreement 
to give a covenant to build of a certain value within a specified time, and to 
this I think him clearly entitled. The size, the plan, and the material an 
probably in the discretion of the defendant. The case of Wood v. SilcocL
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50 L.T.N.S. 251. which wan much relied on by the defendant apjiears to me Annotation, 
to decide nothing contrary to what I promise to do. Bacon, \ held that 
the agr«>ement to build houses was not a concluded one. but merely prelim - 
inary to something to Ik* agreed upon at a future time, the plaintiff stating 
when examined, that he had plans when the agreement was prepared, but the 
defendant objected to them, and it was then agreed that plans which should 
make clear the agreement should afterwards be prepared; and there was no 
agreement, as here, to build of a certain value."

In Ho yd v. Should in. 22 (ir. 1. the owner of land promised the father 
of the plaintiff that if he would marry his daughter, he would give him 50 
acres of land and after the marriage he did execute a bond for a conveyance 
thereof, reciting the payment of $d<M) as the consideration therefor. The 
bond also contained a recital that the obligor, the father, desired that the 
land should go to the male issue of his daughter and her husband. The 
obligee having died, a suit to eont|>el the sjiecific (lerformance of the agree­
ment was filed by his infant heiress to which the obligor pleaded want of 
consideration and also denial of having executed the bond. At the hearing.
Blake, V.C ■., refused to allow a supplemental answer to be filed setting up a 
defence as to the estate agreed to be conveyed, and. being of opinion that 
there was adequate consideration, made a decree for s|ieeifie performance of 
the agreement with costs, which, on rehearing, was affirmed with costs, lie 
held as to the recital that the obligor desired the property to go to the male 
issue of the marriage, that, taking the whole instrument together, the agree­
ment was for the conveyance in fee simple and that the wish expressed by 
ilie obligor as to its ultimate destination did not (pialify or modify the agree-

In Fouler v. Anderson, Iti O.L.R. 5ti5, among the words of description 
of the parcel of land agreed to be sold, the contract contained the words.

being the premises known as number twenty-two Ann Street." The 
correct number was 24. There was no number 22, and the defendant owned 
no other proper! y in Ann St reel. it was held that, there being a description 
which identified the parcel without the aid of the street number, the words 
« I tinted might be rejected as surplusage, and there remained sufficient, with 
parol evidence, to satisfy the Statute of Frauds. Osler. J.A., dubitante.

In Trendgold v. Host (11112), 7 D.I. R. 711. an action was commenced 
lor 8|>ecifie performance of an agreement in writing alleged to be contained in 
the following letter:

' Dear Sir:—In consideration of your assistance in consolidating my 
po.-ilion on Dominion Creek, 1 agree to give you the exclusive right to pur­
chase all my interests on Dominion Creek and its hillsides and branches for 
tlie price and sum of $200.000, payable as to $10.0t)0 on ( letober I of this year 
and as to the remainder in stock of a company to be formed by you to acquire 
and work Dominion (’reek as you may consider advisable.

" I will give you all the assistance in my power to ascertain the values 
of all the ground on the creek and to acquire such claims as you may consider 
desirable, turning over to you all claims which I have acquired or may here­
after acquire, with your help at the price paid by me for same.

" You shall form the company at your discretion as to place and time of 
incur (Miration and amount of capital and my stock shall be issued to me fully 
paid and you shall decide when it may be desirable to merge the company 
in a larger company.”

rt>
tv"

I <

ii
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Annotation. The Court held that s|>ccific |K*rformunce could not be decreed aw the 
agreement waw too uncertain and indefinite.

Svhœfer v. Miller, 8 D.L.It. 706. nllirmed in II D.L.R. 417. waw a case 
where land wan described in a listing agreement to a real estate* broker and 
containing the following words: "I hereby give you the right to sell the 
above property,” and the broker arranged for a sale with the plaintiff who 
executed a formal agreement of sale. The subsequent conduct of the parties 
and the evidence shewed that the* ordinary meaning of the word "sell" was 
considered as modified or restricted to "finding a purchaser.”

The Court held that the plaintiff was not entitled to specific performance 
of the agreement as against the owner.

In M Hr hi II v. A liter In SI earn Laundry Co., 16 D.L.R. S46, the Court held 
that while an agreement for the purchase by one partner of the other’s share 
might be the subject of specific performance in a pro|H*r case, that the remedy 
must be refused where the alleged agreement was vague and uncertain as to 
whether the liabilities wore to In* assumed or divided and as to other material 
|M)ints.

McDonald v. Lcadlay. 20 D.L.R. 157, was a case where an agent had 
given a receipt for a payment on land in the following terms:

“Received from Murdock J. McDonald and Roderick W. McDonald, of 
Red Deer, Alta., the sum of $760, being payment on account of the total 
purchase-price of $3,887.20 for the whole of section 31, township 36, range _’s 
west of the 4th meridian containing 575.28 acres. Balance to be paid as 
follows: $777.44 on March 19, 1907, $777.44 on March 19. 1908, $777.44 on 
March 19, 1909, $777.44 on March 19, 1910, with interest upon the unpaid 
purchase money from time to time and arrears of interest, payable half- 
yearly, computed at 6 |M*r cent. per annum. This receipt is a voucher for 
the money paid, |M*nding the execution of the formal printed agreement of 
vendors. Failing execution of agreement by vendors, money to be repaid on 
demand. When purchase-money is paid in full, a deed of the property, at 
expense of purchaser, is to be delivered by vendors.”

The Court held that w|K*eifie performance might be ordered, the pur­
chaser having been let into possession, and the money retained by the vendors 
for an unreasonable time without repudiating the sale made by the agent 
although the sale might not have conformed with tin* principal's instruc­
tions, and the formal agreement was never executed.

See annotation on "Oral Contracts,” 2 D.L.R. 636.

ROBINSON v. MOFFATT.
Ontario Supreme Court, Appellate Division, Mcrdi'h, C.J.C.D., Riddell. 

Lennox and Maslen, ,1,1. April 28, 1916.
YkNDOH AND I'lRCHAHER ( § I C—13) I N(’f MURANTE ON TITLE- RESTRIC­

TIVE r< iv en ant—Execution.
The vendor’s inability to convey land free from restrictive covenant.-, 

having been unsuccessfully set up and a decree of specific |H*rlormanc' 
having been made, cannot be again raised, but the purchaser cannot 
he compelled to take the land until the effect of a fi. fa. placed in thv 
sheriff’s hands after the agreement of sale was made has been removed.

[Execution Act, R.8.O. 1914, eh. SO, sc< s. 10, 11; Land Titles A ' 
R.S.O. 1914, eh. 126, see. 62. considered; Robinson v. Moff alt, 2ô I). I. I !. 
462, 35 D.L.R. 9, referred to.]

Statement. Motion by the plaintiff for further relief in pursuance of the 
judgment of a Divisional Court of the Appellate Division (25

ONT.

s. c.
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D.L.R. 462, 35 O.L. R. 9), and for judgment for the plaintiff ()NT- 
with costs throughout. s. C.

This motion first came before the Court on the 13th March, Robinson 
1916, when a reference was directed to the Master in Ordinary to v-

17 \ I «IB-1-ITT
ascertain and state whether the defendant could make a good title 
to the lands in question and convey to the plaintiff, and, if so, when.

On the 24th March, 1916, the Master reported that the defend­
ant was able, on and at any time after the 2nd March, 1916, to 
make a good title and convey to the plaintiff.

The plaintiff (by leave) appealed from the report, and renewed 
his motion for judgment.

J. J. Gray, for plaintiff.
W. E. Haney, K.C., for defendant.
Meredith, C.J.C.P.:—This motion—which it is to he hoped ^Tcp' 

may bring to an end this prolonged litigation over a simple 
contract for the sale and purchase of the land in question — 
is made for the purpose of having a determination of the question 
whether the vendor can now give to the purchaser that which he 
sold to him, namely, the land in question in fee simple free from 
incumbrance.

The purchaser contends that he cannot, for two reasons:
(1) because there are some restrictive building conditions with 
which it is burdened: and (2) because of a writ of execution 
against the goods and lands of the vendor, now in the hands 
of the sheriff of the county in which tin* land is, for execution, 
in full force and virtue.

As to the first of these reasons, it is enough to say: that this 
action was brought by the purchaser to set aside his agreement 
to purchase, on the ground, among others, that the vendor could 
not convey to him, as agreed, because of these very restricting 
conditions: that ground of action, and all others upon which the 
purchaser sought to escape from the agreement, failed, and, 
with his consent, indeed at his request, a judgment for specific 
performance was made upon an appeal from the judgment at 
the trial. There is no ground for any contention, and none 
such is made, that the purchaser did not fail altogether on all 
grounds upon which lie sought to get rid of his agreement to 
purchase, or that there was any intention to refer to a Master 
of the Court the question whether or not the vendor could convey



4<)2 Dominion Law Kkporth. [31 D.L.R.

___ free from the restrictive conditions. If the judgment made upon
H. C. the appeal were signed in proper form, all that branch of the pur- 

ll<hiinHon chaser’s action should have been dismissed; but, however that 
Moftatt Ina^ ^>V’ ^u‘ Pur<,^a8er cannot seek the benefit of this ground of

----- action a second time, here. It is said, and not denied, that the
c.j.c.p.* restrictions are beneficial altogether to the purchaser, and doubt­

less that circumstance accounts for the claim made to set aside 
the agreement, because of them, having been abandoned, and a 
judgment for specific ix‘rformancc having been taken.

On the other ground, the contention of tin1 purchaser seems to 
me to be, plainly, right, that is: that he cannot lx* compelled to 
take the land in question until the effect of the fi. fa. is removed.

The writ was placed in the sheriff’s hands for execution long 
after the agreement in question was made; but the greater part 
of the purchase-money is yet unpaid; and the question which 
seems to have given trouble to the Master, to whom it was referred 
to ascertain and state whether a conveyance could be made, 
namely, what effect, if any, the writ of execution has upon the 
vendor’s power to convey, seems to me to be one easily answered, 
and in respect of which the reason for the answer easily can be 
given.

Both at law and in equity, the vendor is the owner of the 
land in the sense of having the lawful title to it; the purchaser 
has only an equitable right to it; but, to that extent, if the 
agreement be carried out, is treated in equity as substantially 
the owner, the real owner, or formal owner, if you choose to 
call him such, though that would not be strictly accurate; the 
vendor is a trustee for the purchaser, but bound to convey to 
him only on fulfilment by the purchaser of all things agreed 
to be done, on his part, before getting the* convevance. An 
agreement may never be carried into effect, it may end in 
nothing by various ways, and it may be that Equity, howeve r 
measured, may refuse specific performance, and so the vendor 
may remain owner, unaffected by the agreement, without tin- 
aid of any Court. But, whether he does or not, he is still owner 
and can convey his ownership, subject of course to any equitable 
right which the purchaser may have: he has none at law except 
a personal action against the vendor if he should refuse or In- 
unable to carry out his contract.
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That being so, on what ground, or with what reason, can it 
be urged that an execution creditor of the vendor cannot acquire 
any charge uj>on the land, though a purchaser from the vendor 
would acquire right and title? He cannot, of course, acquire 
any higher right than hie debtor had; but why not that much? 
I have no manner of doubt that the execution creditor, assuming 
that his execution is valid, has such a right in the land in ques­
tion, but of course to be worked out in the regular way by sheriff’s 
sale of the judgment debtor’s interest in the land. In a case in 
w hich the judgment debtor has no real interest in the legal estate 
in the land, as, for instance, if all the purchase-money had been 
paid, or validly assigned before the writ took (‘fleet, the execution 
could not stand, substantially, in the way of a conveyance to 
the purchaser free from incumbrance: and all this seems to me 
to be quite in accord with the judgment of the Court of Error 
and Appeal of this Province in the case of Parke v. Riley, 3 E. 
& A. 215: W'hilst, if the views of the dissenting Judge in that case 
could be accepted, the same result should follow now, even if it 
could not, as he contended, then. That view was that vendor 
and purchaser must, in all things and inflexibly, lie looked upon 
as mortgagee and mortgagor: and of course in some respects 
they are in equity substantially the same; and in some cases, 
for some special purposes, expressly they have been made so, by 
legislation: see the Mechanics and Wage-Earners Lien Act, 
R.S.O. 1914, ch. 110, sec. 14 (2). And, since the case of Parke 
v. Riley, the scope of the Execution Act has been widened from 
time to time, and is now so comprehensive that the dissenting 
judgment in that case, even if it had been the judgment of the 
Court, might not govern the question now' involved in this case: 
sec McPherson v. Temixkamimj Lumber Co. Limited, [1913] AX*. 
145, 9 D.L.R. 720.

This view of the matter is one which makes care on the part 
of a purchaser of lands, before parting with his purchase-money, 
necessary: but that is a care which, I have always understood, 
was and is well-known to be necessary; hence searches in 
the sheriff’s office for executions, which have always, 1 have 
thought, been the general practice.

Upon the vendor clearing the way to a conveyance of the land 
free from all incumbrances, within 10 days, the transaction should 
be closed; and in that event the vendor should pay all costs subse-

ONT.

s. c.
Robinson

Moffatt.

Meredith,
C J.C.P.



Dominion Law Report». |31 D.L.R.m
ONT‘ quent to the judgment for specific performance, to lie set off 
8. C. against the costs now payable, under that judgment, by the 

Robinson purchaser to the vendor: otherwise there should be the usual 
Moitatt judgment ui>on the failure to convey after reference; and the

---- vendor should pay all costs subsequent to the judgment for specific
cj.c.p!’ performance, but not the costs prior to that, because that judg­

ment was made on the terms of payment of such costs, and 
these costs should be set off against the costs awarded to the pur­
chaser, and, if there be a balance in the vendor’s favour, the amount 
of it may be deducted from the purchase-money to be returned. 

Lennox, j Lennox, J. :—I agree.
Riddell,i. Riddell, J.:—This is another—it is to be hoped the final— 

act in this Comedy of Errors, which, however amusing to the on­
lookers, will probably not prove to be very gratifying to the actors 
—the previous proceedings will be found reported in 25 D.L.R. 462.

The plaintiff, then an infant of eighteen years, with an eye to 
business and of some experience, bought of the defendant certain 
land, to be paid for in instalments. The value of land went down, 
and the infant, with infantile notions of honesty, served notice 
that he repudiated the contract—the defendant would not consent 
to the cancellation of the contract, and the plaintiff, still an infant, 
brought an action for the return of the money already paid.

In his statement of claim, he alleged: (1) that the defendant 
had not the title to the lands; (2) that the plaintiff had tendered 
the remainder of the purchase-money necessary to entitle him to the 
deed, and the defendant refused to accept; (3) that the lands wen- 
subject to onerous building restrictions; and (4) that the plaintiff 
was an infant and had repudiated the contract . (Of these Nos. 1 
and 4 were in the original statement of claim and Nos. 2 and 3 
by amendment more; than a month thereafter.) The claim was 
originally for the return of the money paid, damages, &c., but, 
by amendment, a claim was made in the alternative for specific 
performance.

At the trial, judgment was given dismissing the action, but 
giving the plaintiff the privilege, if he saw tit, on paying tin- 
defendant’s costs, to have judgment for specific performance (the 
reason of this direction as to costs being that the defendant early 
in the cast1 offered specific performance and the plaintiff’s cost* 
up to that time).



31 D.L.R.I Dominion Law Rkports.

The plaintiff declined to take advantage of this provision, and <>NT.
the judgment went dismissing the action (see 25 I). L. R. 402, 35 8. C.
O.L.R. 9.) An appeal was taken; and the Appellate Division Romnson
thought it should be dismissed ; but, the defendant consenting, v•
, „ Moffatt.

the direction was given that, upon payment of all costs, ----
including tin* costs of the appeal, the plaintiff might have* specific Rlddell*J 
performance.

It should be sufficiently obvious to any one what was meant 
by the Court—if the plaintiff should elect to pay and should 
actually pay the costs, he should have the ordinary judgment 
for specific i>erfonnance: if not, the appeal would simply be dis­
missed with costs.

The plaintiff elected to take advantage of the privilege given 
him; he apparently led the defendant’s solicitor to believe that 
he was going to pay the costs—at all events the defendant’s 
solicitor did not insist on the payment of costs before the judgment 
should be taken out. (It is not in a usual form, but it is not neces­
sary at this stage to refer to its contents.)

The plaintiff then made a tender of the amount of the costs 
and of the balance of the purchase-money and demanded his 
deed—the deed tendered not being such as he considered himself 
entitled to, he did not hand over the money.

Then he moved this Court for relief, alleging that the defendant 
could not make title; the defendant contended that he could; 
and we sent the matter to the Master to determine if title could 
be made. The Master reported that a good title was shewn: 
the plaintiff was not satisfied with this rejMjrt, and it was agreed 
by all parties that we should hear an appeal from the report as 
though it had come regularly before us; and at the same time dis­
pose of the plaintiff’s motion for relief—this is the present motion.

There are two objections to the title taken by the plaintiff:
(1) certain building restrictions; and (2) a fi. fa. lands.

As to the first, without expressing any opinion on the Master’s 
reasons, I think that the plaintiff cannot be heard to urge* these 
restrictions; in his statement of claim he alleges (para. 8): “The 
said lands were sold to the defendant subject to onerous building 
restrictions;” this was set up as a ground for the return of his 
payments already made, i.e., a rescission of the agreement, anil 
it failed. With this knowledge, the plaintiff accepted a judgment 
for sjiecific performance, and it is not now open to him to say that
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N. C. 

Roiun hon 

Moftatt

Riddell, J.

UutK.J.

these* restrictions are a ground for non-i>crfonnancc of his eon- 
tract.

Moreover, in the judgment of the Divisional Court as entered 
there is a declarat ion by the Court " that the plaintiff has accepted 
the title of the defendant to said lands and premises.”

While this might not affect an objection made by matter 
subsequent, it must oust any objection based on existing and 
known defects.

The second objection is not in the same position — there is an 
execution against the* lands of the defendant for over $4,500, as 
appears by the certificate of the Deputy Master of Titles.

Heading between the lines, I should gather that it was on the 
discovery by the plaintiff or his solicitor of this writ, that the plain­
tiff decided to take a judgment for specific performance — how­
ever that may be, it is found and admitted that the writ was lodged 
after the contract was made* si>ecific performance of which is 
decreed—not till the 17th January, 1916, in the office of the Master 
of Titles; the 9th December, 1915, with the sheriff—and also that 
it was not known to the plaintiff until after the judgment .

If then the writ is an effective bar to the defendant making 
title, the plaintiff should prima facie have relief.

The ease of Parke v. liiley, 3 E. & A. 215, was pressed upon 
us as decisive in favour of the defendant’s contention—and, if 
it were in |>oint, that would be so. While I had some trouble 
in the consideration of the resemblances and differences of the 
two eases, l think the Chief Justice has come to the proi>er con­
clusion. If this be not the law as the legislature wishes it to 
lie, it can readily be changed by the Sovereign body.

1 therefore agree in the dis]x>sition of the cast* promised by 
my I xml.

Master, J.:—1 have had the advantage of perusing the reasons 
for judgment prepared by the Chief Justice of this Divisional 
Court ami also the reasons of my brother Riddell. The facts 
have l>een so fully and so lucidly stated by them that I need not 
repeat them.

I agree in the conclusions at which the Chief Justice has 
arrived.

1 do not think that the principle of Parke v. liiley, 3 K. A; A. 
215, is at variance with this conclusion. At p. 228, Draper, C.J., 
says: “I understand the decision of His Honour Mr. V.-C. Mowat
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to be rested on this ground: that the Andrews were liound by 
contract to convey to Riley, who was bound to reconvey to them 
by way of mortgage; that in the view of a Court of Equity Riley 
thus became equitable mortgagor, and the Andrews (the vendors)
< mortgagees, and, inasmuch as i!" they had been legal
mortgagees their estate mid interest would not be saleable under 
a Ji.fa., so neither can the land of which they arc equitable mort­
gagers be sold, though they are seized of the legal estate. There 
is some analogy between the cases, but to me it seems imperfect, 
and the jMissible mischief of such a determination is, in my humble 
judgment, so apparent that I should, even under the pressure of 
the most direct authority, reluctantly adopt tin- conclusion. 
1 have not, however, found any such authority."

After further discussing the matter he continues, at p. 221): “ It 
is, however, unnecessary to pursue/this discussion, as 1 have arrived 
at the conclusion that, in fact, the Andrews had parted with their 
interest in the unpaid purchase-money due by Riley to the de­
fendant Smith, before the plaintiff’s execution could bind their 
lands or their interest in them.”

The judgment proceeds on the ground last stated, and the 
above quotations indicate that the basis of the decision was the 
fact that the Andrews had—before the Ji. fa. was lodged with 
the sheriff—assigned to Smith the whole balance of the purchase- 
moneys coming to them, so that, when the writ in question was 
placed in the sheriff's hands, they had no beneficial interest, 
and were bare trustees of the legal estate. My understanding 
of that ease is that, if the facts had there been t he same as the facts 
of this case, the judgment of Draper, (\J., concurred in by 
Richards, C.J., and by Hagarty, J., would have been that the execu­
tion was effective against the lands.

If, as I think, the reasoning in Parke v. Piley is in favour of 
rather than against the purchaser’s contention, them it seems to me 
that the words of secs. 10 and 11 of the Execution Act, R.S.O. 
1914, ch. 80, when read in their ordinary and natural meaning, 
apply to make the Ji. fa. bind the interest of the vendor, under 
the circumstance's here shewn.

This view is not weakened by the words of the1 Land Titles 
Act, R.S.O. 1914, ch. 120, sec. 02, sub-sec. 1. That section, 
after providing for the transmission by the sheriff to the Master 
of Titles of a copy of the writ of Ji. fa., goes on to provide* that
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ONT. “after the receipt by him” (the Master of Titles) “of the copy no
8. C. transfer by the execution debtor shall be effectual, except subject

Robinson to the rights of the execution creditor under the writ.”

Mokkatt.
For these reasons, the objection of the purchaser to the con­

veyance seems to me to be effective, and I concur in the judgment
**"“.*■ proposed by the Chief Justice. Judgment accordingly.

N. B.

8. C.

FAWCETT v. HATFIELD.
Xt ir Hr uns me k Su/ire me Court, Ap/huiI Dirimon. Mel soil. C.J., While owl 

(trimmer, J.l. Septrinbrr 29, 191(1.

8m.k ( § 1 H -ti) Government inspection - I)e facto officer—Kffect.
Fnder :t contract of sale of goods, to tie ‘‘government inspected,” the 

purchaser is not entitled, after dejivery, to a refund of the price paid 
upon the ground that the ine|icetion actually made was not made l>\ 
tlie official government ins|iector, lint by an assistant appointed l»\ 
such ins|K‘ctor.

Statement. Appeal from the nt of Jonah, J.. Westmorland County
Court. Reversed.

MrLttxl, C.J.

./. ('. Hartley, K.C.. for defendants, appt s.
A. W. Hen nett, for plaintiff, respondent.
McLeod. C.J.:—(Oral). I agree that a new trial shall be 

granted. My opinion is that the defendants made the a-
tion to the proper officer to have the potatoes inspected. They 
were inspected. The party who gave the certificate was d< 
facto an officer.

In addition to that 1 think the case should not have been 
withdrawn from the jury. There was evidence on which tin- 
jury might find that there was a waiver by the plaintiff of tin- 
inspection. and that should have been submitted to the jury.

Oil both these grounds I think the appeal should be allowed 
with costs.

White. J. White, J., agrees.
Grimmer, J. Grimmer, J.:—This action brought to recover the sum of 

$365.15, being the amount paid by the plaintiff to the defendants 
for a carload of potatoes, together with freight and exchange 
paid and damage claimed, was tried in the Westmorland County 
Court, lief ore Jonah, J., and a jury, in December, 1915; but tin- 
same having lieen by the Judge withdrawn from the consideration 
of the jury, a verdict for $267.63 was ordered to be entered for 
the plaintiff.

The facts are that in March. 1915, the plaintiff by telephone 
purchased two carloads of potatoes from the defendants, in bulk,

4

C8A

8
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and to he government inspected. One ear was shipped under N- u* 
order of plaintiff to Chatham, Ont., and was accepted and paid s. ('. 
for. The other ear was also, by plaintiff's order, shipped from Fawcktt 

Peterson, Victoria County, N.B.. to defendants’ order, "Notify ,Jvr£IHU 
C. Fred Fawcett." at Sackville. N.B. A sight draft for $202.55 
(the price of the potatoes), attached to a copy of the bill of lading. <,rmmur-J 

in which were the words “allow inspection." was forwarded 
through the Bank of Montreal, and in due course paid by the 
plaintiff, together with the freight on the car. hut without any 
inspection of the potatoes. This was paid at Sack ville, where 
the car was shipped by his order, and afterwards, at his request, 
it was moved to Upper Sackville, where his warehouse was. When 
the car was opened, the plaintiff claims, some of the potatoes, 
which were in hags, were rotten, and some of the hags wet. and 
it is alleged a few eases of powdery scab were also discovered.
The plaintiff thereupon rejected the car of potatoes and returned 
it to the custody of the Canadian Government Railways, and 
thereafter brought this suit. All the bags of potatoes in the car 
were certified as inspected, as also was the car by cards and 
placards, furnished by the Department of Agriculture of Canada, 
which cards were signed by one J. B. Christian, as “insjiector,” 
under the regulations relating to the inspection of potatoes. The 
inspection was made upon the request of the defendants, who 
applied to the regular government inspector, Johnston, who sent 
his assistant, Christian, with all insignia of office, to make tin* 
inspection according to law. before the shipment was made, thus 
complying, as far as they possibly could, with the regulations 
alxive referred to.

It was contended, on the part of the plaintiff on the trial, 
that the potatoes had not been inspected as required by law. and, 
therefore, the plaintiff was not bound to accept or pay for the 
same. On the part of the* defendants, it was argued that, not­
withstanding the* mnime-r eif the* appointment of the* acting in­
spector, the fact e»f his professing te» act, ami his acting as inspector, 
constituted him a e/r facto e»ftie*e*r, am I maele his ae*ts legal and 
valid. •

The Juelge held that the* appe>intme*nt of the* acting inspector, 
not having been made by the* Minister named in the Act e»r in 
any way through him, te> fill a position which had laconic vacant,
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or which was not already occupied by a de jure officer, his actual 
performance of the duties of the office could not satisfy the re­
quirements of the contract, and would not he good in law ; and 
he withdrew the case from the consideration of the jury, as 
stated, and ordered a verdict for the plaintiff.

In this I think he was in error, and there should be a new 
trial. There is no doubt under the evidence the defendants, in 
making the sale of the goods to the extent of their ability, com­
plied with the regulations relating to the sale of potatoes, which 
in this ease were seed potatoes. When they were ready to ship, 
they called upon the government official duly and regularly 
appointed under the Act (I)om.) 9-10 Edw. N IL. eh. 31, to have 
the potatoes inspected. In due course a man arrives to do the 
work, who represented himself as being sent by the government’s 
inspector. He has all the necessary labels, tags and printed 
certificates, which are furnished by the Department of Agricul­
ture of Canada and used in such cases, or, in other words, he had 
all the insignia of the office he professed to fill. He proceeded 
with the work, inspected the potatoes, labelled and tagged them, 
when approved or passed, per bag, and finally issued a certificate 
shewing what he had done, whereon he stated the potatoes, 
marked, loaded and consigned, as shewn in the certificate, had 
been inspected by an inspector of the Dominion of Canada and 
found to be within the regulations, etc., and fiermission was given 
to the railway to accept ami forward the consignment to its 
destination. Under these conditions, the main and general ques­
tion in the case is, can the defendants lx* compelled to refund 
to the plaintiff the price of the potatoes and freight paid for 
carriage, because, as he claims, they were not inspected by a 
regularly appointed government inspector under the Act before 
stated.

This question which embraces the whole matter of insertion 
should clearly have l>een left to the jury for its finding, and it 
was the defendants’ right to have it so left, which, not having 
been done, there must l>e a new trial. In my opinion, the in­
spector acting in this case under the circumstances described in 
the evidence was a de facto officer for all the purposes of the 
inspection, and, so far as the shipping of the potatoes was con­
cerned, his inspection was good. In O'Neil v. Att'y-Oen'l of 
Canada, 20 (’an. S.C’.R. 122, at 130. it was held that
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Tli<* rule of law is that the* acts of a |x*rs<m assuming to exorcise the N. B.
functions of an office to which hi* lias no legal title are. as regards third |x*rsons. s~v"
that is to say, with reference to all |K*rxons hut the holder of the legal title 
to the office, legal and himling. Fawcett

Under this the test might Ik* found in a prosecution against ]iAT^m>
('hristian by Johnston or the government for exercising the ----
functions of the office, which 1 have little hesitation in saving, 
in my opinion, would signally fail.

Several other questions of importance were also involved in 
the suit upon which the jury should have made a finding. These 
include the passing of the goods of tin* plaintiff; tin- right to 
accept part of the contract and reject the rest; the waiver of 
the right of ins]H*etion by payment of the draft and acceptance 
of delivery of the car; and of the < y of the potatoes sold.
A number of witnesses gave evidence on this last question at con­
siderable length, and it was especially the function of the jun­
to find upon it, exclusive altogether of the matter of inspection.
In view, therefore, of tin* facts stated, and the* judgment ordered 
for the plaintiff, without the submission of these facts for the 
consideration and finding of the. jury. I am of the opinion there 
should be a new trial, which must be allowed with costs.

Xeir trial ordered.

NAEGELE v. OKE.
<>nlnrio Sufirt’ineCourl, A fifnitalr Division, Mirvdilh, C.,1/{iddrll. hvnnox 

and Madtn, JJ. A f>rit 20. 1916.

I\ V-liMKKTH (§ I - i PkkMISSIOX TO V8K HI'IIINd I.K KNSE.
An agreement by an owner of lain! granting a privilege, to an adjoining 

owner, for a term of years, to draw water from a spring on Ins land, is 
a personal license by the grailler, not an easement, and does not run 
with the land.

ONT.

S. C.

Appeal by the defendant from the judgment of the Judge of statement, 
the County Court of tho County of Huron in an action to 
obtain a declaration of the right to maintain an hydraulic 
ram upon and take water from the land of the defendant for 
the restoration of the ram to working order, and for damages.
The judgment of the County Court Judge declared the plaintiffs' 
right to the easement claimed, granted an injunction restraining 
the defendant from interfering therewith, and awarded the 
plaintiffs $10 damages and the costs of the action.

C. Garrow, for appellant.
IV. Proudfoot, K.C., for plaintiffs, respondents.

1
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Ore.
Maeten, J.

Masten, J.:—In the year 1903 or 1904, Charlotte Ophelia 
Halliday owned and occupied (along with her husband, John 
Halliday) lot 14 in the 3rd concession of the township of Col- 
borne, in the county of Huron, fronting on the Maitland river, 
and one Joseph Naegcle was the owner of the adjoining lot, known 
as lot 13. Francis Naegcle, one of the plaintiffs, was the son 
of Joseph, and at that time lived with his father on lot 13. The 
Hallidays and the Naegcles had been neighbours for years, 
and were on good tenns. In 1903 or 1904, an oral agreement 
was made between the plaintiff Francis Naegcle and Mr. and Mrs. 
Halliday, licensing Francis Naegcle to put in an hydraulic ram 
at a spring situate on the Hallidays* lot, and, by means of the 
ram, convey the water from the spring to the farm buildings on 
the Naegcle farm. The account of this verbal arrangement is 
detailed by the plaintiff Francis Naegcle in his evidence as 
follows:—

“A. The way I came to put in the hydraulic, the well I 
used for my stock caved in, and I came into town here. Halliday 
had moved into Goderich, and he was there himself and his wife, 
and I asked him about the use of the spring on his bank, and the 
proposition he had made to me several years before, that any time 
I wanted to use it I was welcome to do so; it was no use to him 
where it was, and he might make some use of it if I made use of 
it. I asked him if I could have the use of this spring, and 
what he wanted for it, and he said, ‘I don’t want anything 
for it;’ and Mrs. Halliday spoke up and said, ‘We don’t 
want anything for the water—it is no use for us where it 
is.’ John himself said he would reserve the right to the waste 
water to use it in the west field. His tenant had leased the 
place for three years, but he was going to seed down and pasture 
the farm, and the waste water was more than a consideration to 
him if he could get it in the comer of the field. I told him if 
I couldn't get water enough to drive the hydraulic I wouldn’t 
put it in, but I found enough water to drive the hydraulic, and 
I sent for the piping and installed the hydraulic, and there was 
nothing more said about the hydraulic. It was used from 1903 
until September, 1911.

“Q. You used it all of these years and up to that time there 
was no writing between you? A. Nothing at all, just that verbal 
agreement.”
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On the 29th September, 1911, the Hallidays were about to <>NT‘ 
put up their farm for sale at auetion, and, in order to confirm s. ('. 
and protect the continued use* of this ram and of the spring water, \ae«ble 
the following agreement was signed :— ^

“The undersigned agrees to lease hydraulic water privilege 
on part of lot 14, township of Colbome, county of Huron, for ‘ ,e“
49 years, to Frank Naegele, of Colbome Tp., and also privilege 
of making any repairs on said privilege without damage to crop 
and also that undersigned to have privilege of using waste water 
to be taken by him to his property. “John Halliday.”

The Halliday farm was not sold at the auction sale, and noth­
ing further transpired at that time. On the 11th August, 1912,
Joseph Naegele died, leaving a will by which he devised all his 
lands to his wife Albertine for life and after her death to his 
son Francis, the plaintiff. After the plaintiff Francis Naegele 
became the owner of the property under his father’s will, and 
some time about April, 1915, he made an agreement for the sale 
of his farm to his co-plaintiff, Pitblado, the latter being his son- 
in-law. Though no deed has yet passed, both parties (Naegele 
and Pitblado) agree that the agreement of sale is effective and is 
to be carried out. Pitblado is in iwssession of the lands. On 
the 17th April, 1915, Mrs. Halliday conveyed lot 14 to the defend­
ant, Oke. Oke, in the month of May last, prevented the further 
use of the ram and of the water, and this action was thereupon 
launched to establish the plaintiffs’ right and for damages.

The learned County Court Judge in his judgment has main­
tained the plaintiffs’ claim.

On the argument before this Court many interesting and im­
portant questions were raised, some of which do not appear to 
have been presented before the trial Judge.

It is important, in dealing with this appeal, first to ascertain 
within what legal category the rights of the parties fall.

Is the right claimed an easement, a lease, or a license?
It is of the essence of an easement that a dominant tene­

ment be specified, and that the grantee of the easement shall 
have an estate or interest in the dominant tenement at the 
time of the grant : Rymer v. Mcllroy, [1897] 1 Ch. 528.

No authority need be quoted for the proposition that there 
cannot be an easement in gross.
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It is manifest, therefore, upon the facts as above stated, that 
•s- C. the interest in question is not an easement.
tEGELE Neither can the arrangement be construed to be a least1, 
0VKE though the parties so characterise it, for it is of the essence of a
----- lease that the lessee acquire the exclusive possession of the leased

premises: Watkins v. Milton-ncxt-Cravcsend Overseers (1868), L.R. 
3 Q.B. 350: (Uenwood Lumber Co. v. Phillips, [1004] AX’. 405.

No exclusive possession of any part of Halliday's lands was 
acquired by Naegele.

In Ward v. Day (1863), 4 H. & S. 337, it was held that a 
license to get all the copperas stone which might be found in part 
of a manor for twenty-one years at the yearly rental of £25 was 
not a demise and would not support a distress for rent.

In Stockport Water Works Co. v. Potter (1864), 3 H. & ('. 
300, it was held that the grant by a riparian proprietor of a right 
to take water from a natural stream on which his land abutted 
operated as a license in gross, and not as a mere demise, and would 
not enable the grantee to maintain an action in his own name 
against a wrong-doer.

The written agreement of September, 1911, is, I think, to be 
construed as relating to the existing ram and pipes and to their 
then use for supplying water to lot 13. The evidence shews 
clearly that it was drawn to confirm and continue that which had 
been in existence and in actual use under an oral agreement for 
seven or eight years, and was not a general right to take water. 
That which the plaintiff Naegele acquired under his agreement 
with the Hallidavs was, therefore, 1 think, a license personal to 
himself, good for 49 years, subject to earlier determination by 
his death, or because he was no longer in occupation of the Naegele 
farm, so as to enable him to enjoy the benefits of the license.

No estate in the lands of Halliday (or Oke) was acquired by 
Naegele. The license does not include “assigns,” and so was not 
transferable.

At the time this action was instituted, Francis Naegele had 
sold the lands to which the hydraulic ram conveyed the water, 
and Pitblado, the purchaser, was in possession, so that, on the 
date when the writ was issued, he (Francis) had no rights capable 
of enforcement by the Court.

As Naegele’s interest amounts only to a personal license by 
his grantors and not to any estate or interest in the lands of his



31 D.L.R.j Dominion Law Reports. :>o:>

grantors, I do not think that Oke was in any way hound (t*v<*n ONT- 
with notice) by the license granted by his predecessor in title. s. ('. 
The right was a personal right given by the HallidaystoNaegele. Naeof.lf 
Not being an interest in the lands, Oke on his purchase t<H>k the 
land clear of any right or license. ___.’

The result is, that Naegele’s enjoyment, of the personal right 
given him by the Hallidays has been interrupted. Hut that 
gives him no claim against Oke, who bought the lands clear and 
free of any claim against them.

If Naegele has any claim, it is not against Oke, but against 
Mrs. Halliday. This action, being against Oke, must be dismissed.

If Naegele wete to sue Mrs. Halliday for breach of agreement, 
he must also fail, on the ground first mentioned.

It is therefore unnecessary to consider other interesting and 
important questions raised on this appeal —which should be 
allowed and the action dismissed.

A reasonable time should lx- allowed in which to |>ermit the 
parties to adjust themselves to the changed situation arising 
from this judgment.

The judgment of this Court should therefore not issue for six 
months, and meantime the rights of the parties should continue 
as under the judgment of the trial Judge, with the right to the 
plaintiffs to remove the ram during that period.

Riddell, J.:—I agree, but I should prefer to put the judgment Hidden, j. 
on the ground that at th. most the license was a jiersonal license 
by Halliday, and did no: at all bind the land.

Lennox, J.:—I agree, and adopt the ground stated by my ixmnoi.j. 
brother Riddell.

Meredith, C.J.C.P.:—I am quite in accord with my brother Meredith, 
Mast en in regard to the proper judgment to be pronounced on 
this appeal, as set out in his opinion: but, as we are overruling 
the judgment of a Ixical Judge of much experience, upon a subject 
of litigation somewhat infrequent in the Courts of this Province 
—so infrequent that I can recall to memory but one case of the 
kind within recent years; a case tried at Chatham in the autumn 
of the year 1914; and a ease which was fully argued in all its 
aspects but went off on a narrow ground*—I feel in duty bound 
to add something to that which that learned Judge has said.

It must not be forgotten that the title to the land in question

• Milner r. Hroum (1914), 7 O.W.N. 30.T
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is a registered title, ami that the defendant, being the duly regis­
tered owner of the land, is entitled to the protection which the 
Registry Act affords, except in so far as he had actual notice of 
any adverse right; and the actual notice which the defendant 
had was of the Hnlliday-Naegele agreement in question, and so 
he is in the same position as, but not worse in any way than, 
if that agreement had been registered: he is not chargeable with 
any notice beyond that which the writing conveys: and that is 
really nothing affecting the title to the land in question, or the 
adjoining Naegele farm to which the water in question is con­
veyed: because neither party to the writing had any estate or 
interest in either farm; it is an agreement• between persons 
strangers to such titles. If it be so that either owner—at the 
time the agreement was made—is estopped from denying that 
some right in the lands was given by the writing, or if it be that 
the parties to it were really the agents of the owners, acting for 
them in the making of it; or if it be that there was a prior verbal 
agreement between the owners, or those representing the owners, 
of which specific performance might be adjudged, the defendant 
had no notice of such things, and so they cannot be urged as 
against his registered title: and so, whatever might have been 
the effect, if any, of the writing, as between the owners of the two 
farms, at the time it was signed and delivered, or of any other 
unwritten agreement, it does not affect the defendant's registered 
ownership.

I agree that the writing would not, if made by the owner, 
effect a demise of any part of the farm in question : there is no 
rent reserved; the possibility, depending on Naegele’s willingness, 
and other chances, of Halliday getting some “waste water” 
is very far removed from the annual certainty of even a pepper­
corn. Nor could it create an easement, in the strict sense of 
the term “easement;” and, if a right in gross only,would not be 
assignable: see Ackroyd v. Smith (1850), 10 C.B. 164, and Thorpe 
v. Hrumjitt (1873), L.H. 8 (’h. 650; and, as the right is to be used 
only in connection with land in which the owner of the right has 
now no substantial interest, I am unable to imagine any kind of 
legal or equitable right the plaintiffs can have* against the defend­
ant, under the writing in question, enforceable in this action.

A ppeal allowed.
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PIONEER BANK v. CANADIAN BANK OF COMMERCE. CAN.
Supreme Court of Cumula, Sir Charles Fitzpatrick, C.J., Davies, Idington, ,< (>

Anglin and Brodeur, ,1.1. June 2\, 1916.

Banks (JIVC 111)—Guaranty—Bills or i.aihxo Impairment or 
SECURITY —UlSC'HARliK.

Wlion u guarantee of I lie payment of a Nlraft with hill of lading 
attached" is given, a condition is implied that the hill of lading shall 
he in a form which protects the guarantor, and therefore such a guarantor 
was not liable where the hill of lading was endorsed with a provision 
that the shipment might lie delivered on the ship|ier's order without 
production of the hill of lading.

|C ameer Hank v. Can. Hank of Commerce. "2*> I) I. |{. 3HÔ, 34 ().I,.H.
Ô31. aflirined.]

Appeal from u decision of the Appellate Division of the statement. 
Supreme Court of Ontario, 25 D.L.R. 385, 34 O.L.U. 531, reversing 
the judgment at the trial in favour of tin- plaintiff. Affirmed.

Saunders, K.( *., for appellant ; ('assets, for respondent.
Fitzpathick, (-The appellant sued upon a contract Fitep»trirk,c.J. 

contained in a telegram in the following words:
We guarantee payment of drafts on ,1. J. McCabe with hills lading 

attached not exceeding in all sixteen hundred and twenty-nine 70 100dollars 
covering two cars oranges containing 300 boxes each in IM'.F. K304 and 
P.F.E. 11014.

The Bills of lading attached to the draft shew that the goods 
were consigned By tin* vendors, “Mutual Orange Distrilmtors,” 
to themselves and on the face of the Bills appears:—

Note on waybill.—Permit inspection without hill of lading. Deliver 
without hill of lading on order of Mutual Orange Distributors' Agent.

The contract is short, and, as 1 think, simple; indeed if it 
were not for the introduction into the case of matters foreign 
to it, there would not seem to Be much more room for difficulty. It 
cannot, 1 think, matter what were the motives of McCaBc. the pur­
chaser, in refusing to accept the goods; all that we have to con­
sider is whether the conditions of the contract were fulfilled so 
as to render the guarantee Binding.

A Bill of lading is not a thing of little known or uncertain 
character; on the contrary, it is in everyday use and to a very 
wide extent in commercial transactions. I should sup|x>se 
it would Be difficult to find any Business man who would consider 
that the Bills of lading attached to a draft were such as the res- 
|fondent intended and had a right to expect. They carried no 
title to the goods as is proved, if proof were needed, By the fact 
that the vendors were aide properly to, and did actually, divert 
one of the cars in transit. The appellant indeed can only support
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these hills by alleging some rather dubious customs of the fruit 
trade in California. I think the true explanation is that, as 
frequently happens in the conduct of business of every description, 
matters were dealt with in the most convenient and practical 
rather than strictly regular way. In the vast majority of cases, 
particularly when the parties are known to each other, such a 
course of dealing leads to no trouble; when it does, however, 
and it becomes necessary to resort to the Courts to settle disputes 
that have arisen, it is only legal rights that can In* considered. 
Mr. Hicks, the vendor’s agent, says, in his evidence, that the 
bills of lading need not necessarily have been made out to .1. J. 
McCabe “because I knew that 1 was dealing with a reputable 
concern in the Mutual Orange Distributors, and I know that they 
would not take MeCalie’s money and not deliver to him what 1 
had bought for him."

An express and vital condition of the contract was not com­
plied with and the obligation under the contract never attached.

It is unnecessary for me to add that if in this suit the issue was 
between McCabe and his agent in California 1 would in all res­
pects agree with the trial Judge; because 1 fear that in last analysis 
McCabe may be the party benefited by this judgment; 1 must 
reluctantly agree that this appeal be dismissed with costs.

Davies, J.:—1 concur with Anglin, .).
Idington, J. (dissenting):—A guarantee was given at the 

request of McCabe named therein and a dealer in such goods 
as specified, and was confirmed by a letter of same date signed and 
countersigned respectively, on behalf of respondent, by its acting 
manager and accountant.

The appellant relying thereon united a draft of one Hicks 
ilium McCnlu* for the sum of $1,629.70 and complied literally 
with the condition in the guarantee by annexing the bills of lading 
to the draft.

The trial Judge held that in doing so the appellant, under tin 
circumstances in question, had done all that was required of it 
to demand the observance of respondent's obligation.

Both he and the Appellate1 Division of the Supreme Court 
of Ontario recognize to the fullest extent the obvious facts that 
not only could the respondent bank or McCabe have got the two 
car loads of goods in question, if McCabe had so desired, but also

2
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that under the favts and circumstances there was no one else 
than McCabe or it. claiming or entitled to claim the goods in 
question.

1 am, I res)»ect fully submit, unable to " how or
why under such circumstances the Appellate Division can inter­
pose in the terms of the guarantee a condition which is not ex­
presse

It is idle* to suggest that sometimes and for argument's sake 
1 will admit usually bills of lading of a certain class are made 
to so read that a delivery of the goods by the carrier shall be made 
to the shipper, or according to, and in compliance with, an order 
endorsed thereon. What has that to do with the real question? 
A bill of lading might be made to read, as it has been, to deliver 
to the liearer (See Sc rut ton on Charterparties and Rills of Lading, 
art. 50, p. 154 of 7th ed.) and then in such a case would the Court 
insist that doing so was all wrong and should not lx- permitted? 
Are business men to be IhhiikI to follow ami observe the notions 
of Judges ami Courts as to how they should c< t their business 
and communicate to and with each other their understanding of 
what they intend? Or must not Courts rather try to understand 
wliat men of business arc alnmt ami see that their common 
purposes are fully ami fairly executed, no matter how foreign the 
methods adopted may be to the ways in which the Courts might 
desire to see them travel?

Indeed, in this very case, the bill of lading, which is the stand­
ard approved by tin- Interstate Commission and substantially 
adopted by our own Railway Commission, is headed “lion- 
negotiable.”

Yet I have no doubt that the goods were deliverable to the 
owner, whomsoever he might be, at the ]xiint of destination.

The method in use is shewn to be. to name a consignee and to 
let his directions be obeyed. To facilitate this business method 
a direction is given which all concerned ami properly instructed 
in regard thereto understand tin* meaning of. That is to name 
someone at the jioint of destination to be notified. Such party, 
if nothing intervenes to create a conflicting right, gets, as of course, 
the goods. In this case the matter is i" «ed of on the face of 
the bills thus:—“Consigned to Mutual Orange Distributors. 
Notify J. J. McCabe.”
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And wc an* told tin* way hill was made so dearly in conformity 
with this method, that when one Moore, a local agent of the 
consignee, by mistake sought to divert one of the cars at Hamil­
ton, he was called up on the "phone by the railway y’s
agent at Hamilton and told that the direction as to that car was 
to notify J. .1. McCabe at Toronto. Immediately he called on 
McCain* and asked him if those were his cars and was answered 
in the affirmative. McCain* himself had also been "phoning to 

to have one of these cars, then there on its transit 
towards Toronto, diverted there for a possible purchaser.

It seems this accidental circ of Moore’s ineffectual
attempt, led McCabe to inquire further. And, as the market 
was falling, when he learned the form of the bills of lading, In- 
fancied he saw a dishonest means of escape " is obligations. 
Accordingly, without inquiry as to the real nature and effect of 
such form of bill of lading, he at once saw tit, without asking to 
see the bills of lading annexed to tin* draft, or the draft itself, 
which indeed had not yet been presented, to repudiate, and induce 
the respondent to repudiate, its obligations.

Both wired accordingly such repudiations to California; 
without waiting for prest of the draft, or once attempting
to get delivery of the cars by accepting the draft, getting the bills 
of lading and taking delivery of the cars, which lieyond a shadow 
of doubt would have lieen accorded him, as the Courts below 
l»oth find. To maintain such a course of dealing seems to me to 
put a premium tq»on dishonesty.

Bills of lading and their endorsement, or want of endorsement, 
give rise to many questions, often difficult of solution, where there 
are conflicting claims to the property in the goods, or disputes 
involving something of that nature. But this case is entirely 
free from any of such embarrassments. It turns, or should turn, 
upon t he obligat ions of rescindent in guaranteeing and representing 
McCain* and enjoying whatever rights lie might have, yet subject 
to the due observance of such obligations as rested uixni him.

rights and ol ions of McCain* were.
He was in communication with one Hicks, a broker at Potter- 

ville in California, and induced him as such broker to buy for

r
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oranges in questi<m. Hicks on his behalf hmighl these two 
car-loads <if oranges from the Mutual Orange Distributors, and, 
the bargain made, they loaded tin- ears accordingly, and to ex­
pedite the business startl'd them on their way, consigned, as they 
had a right to do, to themselves, till the price paid. The need of 
getting this guarantee, before the appellant would advance tin- 
money to pay the price, took a day or two, I imagine. Ite that 
as it may, the appellant advanced the money and the full price 
(less brokerage charges to pay Hicks) was paid the Mutual Orange 
Distributors, who thenceforward had no claim or possibility of 
claim on the goods.

Their right ceased thenceforth to divert or order any other 
delivery than to McCabe or any one. such as the bank, possessing 
the bills of lading.

It is idle, therefore, to point to the original memo, at the foot 
of each of the bills of haling as having longer effect on the des­
tination of the goods, liven the carriers, having notice of the 
facts, could no longer take any orders from such consignors or 
consignees. No one else than McCabe had any rights in the 
premises saving only the hank holding the bills of lading, and 
them only, until he accepted the draft, when the appellant be­
came Inmnd to surrender to him the bill of lading, and entitled 
to look only to such acceptance and the guarantee of respomh lit.

When the draft was presented he refused instead of accepting 
it. When the railway company tendered him the remaining 
car left after his interference with the other at Hamilton lie 
refused that also.

The railway company u|mhi delivery to it by McCabe, of the 
bills of lading without any indorsement by anyone, was bound 
u|h>ii payment of their freight to deliver to McColm the goods 
which th<‘ii and thereby should have Imeome his property.

As 1 read the documents and the evidence and the law upon 
the subject as laid down in decided cases, that was his right. 1
respectfully submit it needed no telegraphing, as suggested by the 
learned trial Judge, to reach that result. Nothing was needed 
but a straightforward honest and usual course to be pursued by 
McCalm in order to reap the fruits of the work of himself and of 
his own agent, for that was all that Hicks was in the premises.

The Mutual Orange Distributors never intended by taking
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the hills of lading in the form they did to assert or retain any 
projierty in the goods beyond the time needed for McCabe’s 
own agent arranging to get the cash from the hank and pay them, 
and their surrender of the bills under such circumstances needed 
no endorsement of the hills.

Something was suggested in argument as Bowing from what 
Moore, an agent of the vendors, had said. He had said, though 
he was not asked to do ho, that he would give no order. It was 
urged that this supported respondent and McCabe’s positions.

1 interpret that incident as of quite the contrary effect. Moore 
had no more authority than any one else to interfere and it needed 
no help from him or his principals under the circumstances, as he 
well knew, to enable McCain- to get the goods.

1 have not the time at my " to enter iqion a long ex-
IHisition of tin- law, hut those desiring to iind it can do so by read­
ing th<- chapter in Scrutton’s work, already cited, on the effect 
of endorsement and the cases therein referred to and the chapter 
in Ijcggctt’s Hills of Lading, p. 4, pp. till <7 neq., tin- ease of 
Mirabita v. Imperial Ottoman Hank, 3 Ex. 1). lt>4, and Benjamin 
on Sales, 5th ed., pp. 380 et m/., and pp. 305 and 300.

The peculiar facts of this case, including Hicks’ agency and 
the non-negotiahle nature of the bill of lading and the intention 
of the parties, which must always be borne in mind, render it 
impossible to accept literally judicial dicta based on an entirely 
different sort of bill of lading and other purposes than evident 
herein.

I do not think if one reaches a correct view of the facts there 
need In- much puzzling over the law.

Hicks swears he has handled during 0 seasons of such dealing 
from 500 to 1,000 ears a season and in 75% of tin- eases of ship­
ment he had substantially acted as he did in this case and no 
difficulty had arisen in any one of them bv reason of so doing. 1 
believe him. Business men and carriers find the honest simple 
course the best and that course pursued by sii n in California, 
where McCain- tried to do business and initiated this transaction, 
hinds him.

The Banking Act, 1 incline- to think, would have protected 
respondent if it had advanced the money and taken delivery of 
the bills of lading as they were presented. See see. 87, suli-see. 2.

87

44
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Although having suggested that in the eourse of the argument 
as worth looking at I have not had time to form a definite opinion 
and express none.

The reasoning in the ease of Sounders liras, v. Madam, 
Il Q.B.D. 327, properly applied, sup|)orts the appellant instead 
of resjxmdent for wliom it was eited. The res]Kmdent here is like 
unto the defendant then*. See also A nglo-N eufoundlund Daelup- 
ment Co. v. Newfoundland Cine and Pulp Co.. 110 L.T. K2.

VAN.

S. C. 
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( OM MERCK. 

Idinuion. J

The appeal should Ih- allowed and the trial judgment restored 
with costs.

Anglin, J.:- The sole question in this case is whether the hills Anglin, j. 

of lading (so called) attached to the draft discounted by the 
plaintiff hank were in compliance with the terms u]Min which tin- 
defendant hank guaranteed payment of the draft. I agree with 
the Judges of the Appellate Division that, in guaranteeing "pay­
ment of drafts on J. J. McCain* with hills of lading attached," 
the guarantors were stipulating for documents to Ih- attached to 
the draft which would exclusively entitle them or their customer 
McCabe (whom they knew and were prepared to trust) to de­
livery of the consignment from the carrier. The hills of lading 
in fact attached to the draft made the vendors, the Mutual Orange 
Distributors, consignees, and each on its face also I Hire this note:
"Deliver without bill of lading on written order of Mutual Orange 
Distributors' agent."

The way hills also carried the same note. The effect of these 
documents, according to their terms, was to leave the consign­
ment under the control and subject to the order of the vendors, 
the Mutual Orange Distributors, and, if it had bmi delivered to 
them or upon their order or that of their agent. the carrier would 
probably have had a complete answer to any claim by the de­
fendant bank. In other words, the effect of the hills of lading 
was that (if liable on its guarantee) the hank would have been 
compelled to trust for its security upon the goods to the resjHin- 
sihility of the Mutual Orange Distributors and not to that of its 
own customer or of the carrier, for which it had stipulated.

It was contended that in California, where the ?" ‘ was
made and the draft discounted, it was customary for banks to 
accept a bill of lading under which the consignor should also be 
the consignee as equivalent to a bill in which the purchaser was

.« U U.L.K.
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niuncd ns consignee, and that when such a hill of lading had In ch 
issued th< carrier would make delivery to the person producing 
it and to him only. It is possible that if this had been the situation 
the ? it ion upon which the bank guaranteed payment
have ln*en complied with. Hut there is no evidence that it was 
customary in California or anywhere else to treat a bill of lading. 
In-aring a note, such as that placed upon the bills here in question, 
entitling the carrier to deliver without production of the bills of 
lading, as equivalent to a bill of lading wherein the purchaser 
was named as the consignee1, or that such a bill of lading would 
exclusively entitle the person producing it to delivery from the 
carrier. As Riddell, ,1., said, while the defendant bank may not 
have been entitled to have McCabe named as the consignee 
rather than the vendors, “the effect of the added clause [lermitting 
delivery without bill of lading on the mere order of the consignors 
(consignees) is different."

Admittedly the bill of lading sent did not, ns it could not. 
prevent the goods being dealt with (and lawfully dealt with so far 
as the carrier is concerned) without the bank's consent; and. 
therefore, in my opinion, this was not such a bill of lading as tin 
Canadian bank had a right to receive l>efore being bound by their 
guaranty.

Much was made in the argument of the words, “notify 
.1. .1. McCabe," which followed the name of the consignee on tin 
face of the bills of lading. But these words are under the heading 
“Mail address, not for the purpose of delivery,” and do not 
import any right to delivery in McCain*. They were probablx 
meant to enable McCain*, upon advice from tin* carrier of tin- 
arrival of the goods, to take steps to obtain a right to delivery 
under tin* terms of the bill of lading. As a fact, on application 
to the consignor's agent, McCain* was refused an order for de­
livery without instructions from the consignors, which were not 
given.

It may In* that by some means or device McCain* could hav« 
got the goods from the carrier on their arrival at destination. It max 
In1 that, if sued for the price by the vendors, McCabe would have no 
defenei* to the action. But it does not follow' that there was 
compliance with the terms on which the defendant bank agreed 
to assume tin* liability of a guarantor. Those terms were that

8 4
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from the moment that liability should arise, i.e., from the time at 
which the draft should he discounted by the plaintiff bank, the 
guarantor should have, through the bill of lading at Inched to tin- 
draft, such security as would be afforded it by goods held by tin- 
carrier subject to delivery only to itself or its custome r McCabe.
In my opinion the defendant bank did not receive the considera­
tion for which it stipulated as a term of guaranteeing the draft 
on McCabe and on that short ground its defence should prevail.

For authorities sin-wing the necessity for strict compliance 
with the terms of a guarantee reference may In- made to l)e- 
Colyar on Guarantees (3rd ed.) p. 201 n. (/) and 15 Hals. Laws of 
Fngland, p. 47V, par. 914.

I would dismiss the api>eul with costs.
Bbodbub, J. :—I concur with Anglin. .1. Ap/teal dismissed.

HAMILTON GAS AND LIGHT CO. etc. v. GEST. ONT.
Ontario Supreme Court, A/i/nllate Divin ion, Mi red it h, C.J.Itiddell. ^ (■

I.enhot and Mante». May 12, I9W.

(iah (§ IN' A—15)—Comm its Di-tv ok cark -Nrulkiknck.
The right of the Provincial Hydro-Fleetric Department to lay pi|ie» 

and conduits in public streets is subject to a continuing duty, not to 
disturb the existing pipes and works of others who have similar rights; 
the latter are entitled to recover from a contractor of the department 
damages caused through his breach of such duty, but they cannot recover 
for losses which, by the exercise of reasonable care, they might have 
avoided.

Appeal by the defendant from the judgment of the Judge statement, 
of the County C’ourt of Wentworth in favour of the plain­
tiffs in an action brought in that Court to recover damages for 
injury to the gas-pipes of the plaintiffs laid in the streets of 
the city of Hamilton, by the negligence of the defendant, a con­
tractor for the construction of a conduit for the transmission of 
Hydro-Electric current. In the course of the defendant’s work, 
it was alleged, he caused the plaintiffs’ pipes to sag and leak.
The judgment against the defendant was for .$1,323.05 and costs.

A. O'Heir, for ap]>cllant.
«5. F. Washington, K.C., for re? s.
Meredith, CJ.C.P.:—I am in agreement with the County ï^Tc'r*' 

Court Judge in his view of the law applicable to the questions of 
liability dealt with by him in this case: I am not in agreement 
with him altogether on the question of damages.

Mr. O’Heir’s well-put and logical argument regarding the 
question of liability for loss sustained after the sale of the property
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OWT> in question by the one company, of plaintiffs, to the other 
s. C. whatever might be said of it if the ease were one in w hich the

Hamilton in jurer and the injured were altogether strangers in regard to 
(Jah and the things out of which the injury aiosr-quite misses its mark 

and in this case because of the particular rights and duties existing 
1 n,™Ga" between the injured and the in jurer in regard to such things. 

Fuel Co. The gas company and the Hydro-Electric Department had 
( Jest. each a right to place and maintain pqies and conduits in the public 

Meredith street where the injury in question was done.
The gas company’s pipes were laid there: and those of the 

Hydro-Electric Department were being laid there by the defendant 
under a contract with the Department; and were being so laid 
at a lower level than and underneath the pipes of the gas company.

The right so to lay the pqies or conduits of the Hydro-Electric 
Department was, therefore, subject to the duty to disturb the 
other pipes as little as reasonably could be, and to restore them, 
after disturbance, as nearly as could be, to the condition in which 
they were before interference with them.

Through some wrant of care, it is said, one of the pipes of the 
gas company was broken, and through that fracture a large 
quantity of gas escap'd, l>oth before and after the sale by the one 
company, of all its property, to the other: and damages have been 
awarded to each gas company for the loss thus caused, to the one 
for the loss before and to the other the loss after the sale.

Mr. O’Heir’s contention that there can be no liability after 
the time of the sale is based upon the notion that the whole cause 
of action arose when the break occurred ; and that the first owners 
can have no damages after their sale to the other company, 
because after that they sustained no loss, the loss was that of their 
purchasers; and that as to them there was no liability because; no 
wrong done to them : but, as I have said, there was, in my opinion, 
the duty to restore the pipe's, a duty w'hich, as long as it lasted, 
was a duty owed to the owner for the time being of the pipes and 
of the gas wasted by reason of the continued neglect of that duty ; 
a duty of the same character as if, instead of a broken pipe, it 
had been a length of pipe, or a plug removed, or a tap turned on, 
either negligently, or necessarily, in exercising the right to lay 
the pipes or conduits of the Department below' those of the com­
pany. The price of the right to disturb the earlier laid pipes
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was, in part, the restoration of thorn when disturbed and leaving 
them intact.

But the plaintiffs cannot, nor can either, recover for losses 
which the exercise of ordinary care, under all the circumstances 
of the case, on their part, would have prevented.

The law in this respect is thus enunciated in one of the latest 
cases upon the subject: “It is undoubted law that a plaintiff who 
sues for damages owes the duty of taking all reasonable steps 
to mitigate the loss consequent uj>on the breach, and cannot 
claim as damages any sum which is due to his own neglect:" 
Jamal v. Moolla Dawood Son* tV Co., [1916] A.(’. 175. And the 
subject of the measure of damages has been much discussed and 
made plain, generally speaking, in such recent cases as: Erie 
County Natural Gas and Fuel Co. v. Carroll, [1911] A.C. 105; 
11 ertheim v. Chicoutimi Pulp Co., (1011] A.C. 301 ; British Westing- 
house Electric and Manufacturing Co. Limited v. Underground 
Electric Bailway Co. of London Limited, [1012] A.C. G73; and 
Williams Brothers v. Ed. T. Agius Limited, [1914] A.C. 510.

The outstanding facts bearing upon this question are:—
The defendant was only a contractor for the work of laying 

the pipes or conduits for the Department; his place of business 
was the city of New York; and his work on these pipes had ended 
for the working season.

According to the claim and evidence of the plaintiffs, late; in 
November an enormous escat>e of gas began and continued 
through the months of December, January, and February, so 
great as to amount to about fifteen per cent, of the whole quantity 
made, that quantity being about eight million feet a month, for 
the three months.

Besides this, complaints flowed in to them of escaping gas in 
the street where the work had been done.

Unless the gas company took the; unreasonable and inex­
cusable position that it was not a case of emergency for them— 
the emergency was that of the “other fellow" only—that it was 
really only the cast1, on their part, of a very large wholesale taker 
of their wares to be charged by them the highest retail prices, 
as they have charged him in computing their damages in this 
action, it must have seemed to them to lie a case of great emergency 
calling for all effort, reasonably available to them, to stop the 
waste and the great danger it might cause.
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Yet really little, very little in the circumstances, was done. 
The defendant’s foreman was notified of the leakage; but little, 
if anything, could be exacted from that, as the work had ended 
for the season «and the workmen had been disbanded. It could 
not have been thought that this man had much, if any, power 
to act then.

It was known that the leak was from the pipes in the trench 
which the defendant had opened; and I should have thought that, 
beginning at the end where the work ended, there could have been 
no great difficulty in finding the place of leakage by ordinary 
methods, in, at most, not many days, and the more so because 
the trench had been filled in only roughly.

The County Court Judge allowed the whole month of Decem­
ber, and one-third of the month of January, as the time during 
which full com]H‘nsation, at retail rates, should be allowed for 
the escape of the gas, calculated at the quantity the plaintiffs 
said w'as lost; in addition to cost of search and repair.

In that he was quite too liberal in two respects—time and 
price—at least.

As to quantity, if the plaintiffs’ statements of the actual 
quantity made and sold, and of the usual waste, be accurate, or 
nearly so, I agree with him in accepting the plaintiffs’ rather 
than the defendant's contention as to the leakage being from tin- 
broken pipe which was eventually found; and for the leakage from 
which, for a reasonable length of time, liability is admitted by tin- 
defendant.

Thirteen days are said to have been spent in discovering tin- 
break, eleven in searching for it, and two in “investigating un­
successfully;” and the County Court Judge thought the plaintiffs 
should be allowed about that length of time for searching and 
repair, in addition to the whole month of December for dis­
covering that something was wrong and should be remedied by 
them; and this although the general complaints came in to them 
during the whole of the last week of December. In that, I am 
sure, the learned Judge1 erred. I cannot believe the company to 
have boon so ill-managed, so very regardless of their own welfare, 
as to have allowed an extra loss in waste at the rate of a million 
feet of gas du ing the month to have happened without their 
knowledge, and indeed without knowledge of the cause of it, as 
well as the fact.
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Then as to the price : it is the defendant’s obligation to make 
good the loss, not to make good, in addition to that, the retail 
profit upon it, which would not have been earned: the loss did 
not prevent the supply of every demand for gas; it was only the 
additional cost of labour, if any, and of mat (‘rial, and wear and 
tear, if any, that made up the actual loss.

Three weeks seem to me to be ample, in time, and 85 cents 
enough in money, to allow in computing the plaintiffs’ damages; 
and, so computed, with the addition of .$120 for labour and another 
length of pifie, the plaintiffs’ damages are $684 : it was not enough 
for the plaintiffs to give evidence of the retail selling price of 
their gas only ; the onus of proof of the loss was on them, and they 
knew that the retail price was not the best evidence of it ; they 
knew that price included profit and additional cost to them for 
“reading” meters and keeping and collecting many accounts, 
ajid probably other things; so they cannot complain at the price 
being put at 85 cents: and their charge for cost of finding and 
repairing the broken pipe are very high.

I would allow the appeal and reduce the damages to $684 : 
there should not be any order as to the costs of this appeal.

Riddell and Lennox, JJ., concurred.
Masten, J.:—This is an action for damages alleged to have 

been suffered by the plaintiffs, or one of them, in consequence 
of an interference by the defendant with the plaintiffs’ pipe-line, 
situate on a street in the city of Hamilton.

The defendant is a contractor, who was employed by the 
Hamilton branch of the Hydro-Electric Commission to put down 
certain wires necessary for their system, in the city of Hamilton. 
In the course of so doing, in pursuance of the statutory authority 
enjoyed by the Hydro-Electric System, the street was broken up 
and a trench dug to a depth considerably below the depth of the 
pi|M‘s of the plaintiffs, which had been there for many years 
previously.

Owing to the failure of the defendant’s workmen to proceed 
with adequate judgment and caution, the pipes of the plaintiff 
companies were not shored up or otherwise maintained in place, 
and the result was that they sagged, and a leak occurred. This 
leak continued from about the 1st Deccml>er, 1913, until some 
time in the month of February, 1914, a |H*riod of about three
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months, Ultimately the leak was found and the pipe was re­
paired at a cost of $122.45.

The claim is put forward by the plaintiffs, charging the 
defendant at retail prices with the gas which was lost and with 
$122.45, cost of repairing the broken pij)es.

The cause of action is, in my view, tort. The liability is ad­
mitted, and the sole question is the measure of damages. 1 agree 
with the view which has been expressed on that point by my Lord 
the Chief Justice, namely, that the plaintiffs cannot recover for 
losses which the exercise of ordinary care, under all the circum­
stances of the case, would have prevented. In addition to the 
cases referred to by my Ixml fall of which are cases on contracts), 
I refer to the case of Latere v. Smith's Falls Public Hospital, 2(i 
D.L.R. 34b, 35 O.L.H. 98, at p. 115, and Bateman v. County of 
Middlesex (1911). 24 O.L.H. 84, at p. 87, affirmed 25 O.L.H. 
137.* These cases afford authority for what on principle would 
seem to be the law, namely, that the rule in question is applicable 
to eases of tort, as well as to cases of contracts.

With respect to the period during which the plaintiffs can 
reasonably claim damages, the quantity of gas and the price of 
gas per thousand, I agree with the view expressed by my Lord, 
and have nothing to add.

For these reasons, I think that the appeal should be allowed 
and judgment should pass in favour of the United Gas and Fuel 
Company for the sum of .$(>84, as proposed by the Chief Justice, 
with costs down to the hearing.

With respect to the costs of this appeal, the defendant should. 
I think, be entitled to these, having succeeded substantially in 
reducing the judgment by about one-half.

Appeal allowed without costs; Mastkn, J., dissenting as to costs. 
•Varied, ns to the quantum of damages, in 0 D.L.R. 533, 27 O.L.H. 122

BODDINGTON v. DONALDSON LINE LTD.
AY if lirunsiriek Supreme Court. Ap/ieol Division, McLeod, C.J.. White ir 

(trimmer, JJ. September £9, 1916.

I. Master and servant tfc II A4—60)—Defective system—Xeuligkv i 
<>K FELLOW-SERVANT— LlAIULITY.

Where injuries sustained by a workman in loading a vessel are primarilv 
due to a defective system in vogue, the employers are liable in daningi - 
under the provisions of Lord Campbell's Art (C.R.N.B., 1903, eh. 7'.» 
even though the aeeident was the result of the negligence of a fellow 
employee.

[ll’ifwii v. Merry, L.R. 1 ILL. (8c.) 320. distinguished; Ainslie Minimj
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v. McDougall, IL* Can. S.C.H. -120: IIrooks v. Fakknua, 41 Can. S.C.K.
412. fallowed.]

2. KviDF.NCE (5 IV I. 4'id, lUtilSTI.H <>K VKSM.I. Admishihiutv.
A certified ropy of tin* register of a vi*hhcI is admissible an /.nmd fm u

evidence of its ownership.
(MrrrhuntH Shipping Art limp., 1NÎI4, rli. litl. srrs. til. lilt'd; Kvideiicc

Art (C S X II . ItNKt, rli. 127. si r Ml), considered.]

Appeal hy defendant from the judgment* of Hurry, .1.. re 
fusing to svt asitlt* u verdict for plaintiff. Affirmed.

F. R. Taylor, K.C.. for appellant.
(i. II. L. ttelyea, for respondent.
McLeod. <\.L: I agree with the judgment of White, 

and I only desire to add a few words. In my opinion, the register 
of the vessel was properly admitted in evidence, and was /trima 
facie evidence from which the jury might draw the inference 
that the men working on the ship were employed hy the defend­
ant company: Hibbs v. Rous (IS(Mi). L.1L I (J.B. .nil, Hlack- 
hum. .L, at 543.

lit* states that this presumption may h<* rebutted hy shewing 
that the ship may lie demised or may he in the jiossession of 
someone else. This, however, has not I teen done in the pres­
ent case. It was contended that the evidence of (iillivs did 
rebut its possession, hut his evidence does not sustain that con­
tention. He says in cross-examination when he is asked who 
owns the “Marina." his answer is, “1 couldn't say.” and he 
says that he cannot say whether or not she is leased to Donaldson 
Bros, or whether she was chartered to them. The jury, however, 
have found that at the time of the accident the steamship was 
controlled and managed for the defendant company.

In my opinion, the principal question to be determined in 
this case is whether the defendant company is liable under what 
is known as Lord ('ampliell's Act ((\S. 11103, eh. 70), or only 
under the Workmen's ( 'onqieiisation for Injuries Act (Acts 
1014, ch. 34). If is claimed by the defendant company that the 
accident was the result of the negligence of a fellow employee, 
and therefore the defendant company, if liable at all. would Is* 
only liable under the Workmen’s C ompensation Act. The 
jury found that the accident was caused by a defective system 
of loading the vessel. They also found that some of the men 
were negligent in the use of that system, stating what the negli­
gence was in each case. If the accident was caused entirely by
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tin* negligence of the deceased's fellow employees the defendant 
company would only In* liable under the Workmen’s Compensa­
tion Act, hut if the system of loading was an improper one and 
damage was caused thereby, the company would lie liable not­
withstanding the fact that some of their workmen had liecn 
negligent in using it. Wilxon v. Merry, L.R. 1 ILL. (He.) 32ti, 
was cited and relied on by the defendant company, but in that 
ease the system of the ventilation of the pit was of the usual 
kind, and was not as a system defective in any particular, but 
the workmen erected a scaffold in the pit for some purpose in 
connection with the work, which affected the ventilation, ami 
the accident was thereby caused. The Court held that the erect­
ing of the scaffold was an act of a fellow workman, and the com­
pany was not liable. Two cases decided by the Supreme ( ourt of 
Canada seem to me to govern this ease : The first is Ainslie Minitig 
tV B. Co. v. McDougall, 42 Can. 8.C.R. 420. The second is 
Brooke, Scanlon, O'Brien Co. v. Fakkema, 44 Can. 8.C.R. 412. 
which follows the McDougall case.

The defendant coin] tail y also claims that the deceased was 
guilty of contributory negligence. The jury found that lie 
was not guilty of contributory negligence, and the evidence 
warranted that finding.

In my opinion, the appeal should lie dismissed with costs.
White, J.:—In discussing the several grounds on which the 

verdict in this case is attacked, 1 will do so in a somewhat different 
order from that in which these grounds were argued.

Although four defendants were joined in this action, the 
verdict was against one only, namely, the Donaldson Line Ltd. 
For convenience 1 will, in shaking of that company, refer to it 
simply as the defendant. .

The ninth, and last, of the objections to the verdict urged 
by the appellant, is, “the trial Judge was in error in admitting 
what the plaintiff’s counsel offered as a certifie!I copy of tin 
registry of the st< i ‘Marina.’ If this contention wen 
sustainable, there would remain no proof that the defendant 
was the owner of the ship at the time Itoddington was killed 
Inasmuch as, without such proof, there would, admittedly, Ik* 
no evidence sufficient to establish that the defendant is liable 
for the negligence complained of, I will consider this giound 
first.

A2D
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The plaintiff claims that the certified copy of registry was N _
properly received in evidence under the provisions of the Mer- S. C.
chant Shipping Act, 1894, 57 A: 58 Viet. (Imp.) cl». 00, secs. t>4 Hoddinuton 
and 095. Sec. 04 enacts: 1 quote only so much of the section as is
material here:—

(2) The following documents shall he admissible in evidence in manner 
provided by this Act, namely,- (u) . . . (I>) A certificate of registry
under this Act purporting to lie signed by the registrar or other proper officer.

Sec. 095 provides as follows:
(1) Where ii document is by this Act declared to he admissible in evi­

dence, such document shall, on its production from the pro|>er custody, In­
admissible in evidence in any Court or before any person having by law or 
consent of parties authority to receive evidence, and, subject to all just 
exceptions, shall he evidence of the matters stated therein in pursuance of 
this Act or by any officer in pursuance of his duties as such officer.

(2) A copy of any such document or extract therefrom shall also he so 
admissible in evidence if proved to he an examined copy or extract, or if 
it purjHirts to he signed and certified as a true copy or extract by the officer 
to whose custody the original document was entrusted, and that officer 
shall furnish such certified copy or extract to any |N>rsou applying at a 
reasonable time for the same. u|miii payment of a reasonable sum for the

The appellant argues that these sections, relating as they do 
to the admissibility and effect of evidence, are not in force here. 
But sec. 095 is in Bart XIII. of the Act ; and by see. 712, which 
is the last section of that Part, it is enacted as follows: “This 
part of this Act shall, except where otherwise provided, apply to 
the whole of Her Majesty’s Dominions." Vnder these pro­
visions of the Merchant Shipping Act which I have quoted, I would 
lie disposed to think the certified copy in question was properly 
admitted. But, in my opinion, sec. 39 of our Evidence Act, 
C.S. 1903, ell. 127 places the admissibility of the certificate be­
yond question.

The apjH'llant contends that the certified copy in e ’ je 
does not come within this section because there was no proof 
“who the person was who signed this copy, or that he had charge 
of the original, and he does not appear to have been in any way 
a jierson having any authority to give the document.”

Mr. Bel yea, the plaintiff's .* " , made a statement at the
trial which the defendant’s counsel admitted correctly set forth 
the facts thus alleged, and part of that statement is as follows: 
“Immediately after serving the notice of injury I wrote to the 
registry office in the city of Glasgow for a certified copy of the

51
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registry of the ‘Marina.* and when it was received, 1 took out a 
summons asking that I lx* pcrmitti-d to join the Donaldson Line 
Ltd., who wore represi'iited hv this registry, as submitted in evi­
dence, to Ih* the rcgisteml owners of the ‘Marina.* **

The eertitied copy referred to, Itears at the Inittoni the stamp 
of a crown surmounting the words. stumi>cd in red ink. “Itcgis- 
trar of Shipping, Custom House,Glasgow, 0 Dee., 1915.” To the 
right of this is a certificate, likewise stnni|>cd or printed except 
the date and signature, ami which reads as follows:

Custom 1101184'. Glasgow. Dvci'iiiImt 1), lOlfi.— I cirlify the ton-going in 
Ih- n true extract from llic n-giati-r lunik in my viwtoily, shewing tin- prcscni 
diwription, ownership. ami inlcreet of the vcssi-l mentioned, iiursinmt to 
Hi‘<i8. <14 ami tiO.'i of tin- Mvri'lmnt Shipping Act, IWM, ('. K. Tai.i.ach, asst, 
registrar.

This, I think, is suflieient to ri-nder the certified copy admissibh- 
in evidence; and. as the registry, as shewn by the certified eopy. 
states the “names, residence and description of the owners" 
of the “Marina” to In*. “The Donaldson Line Ltd., of 58 Botli- 
well St.. Glasgow.” that is sufficient evidence of ownership by tin 
defendant.

In the ease of Ifry. v. Hjorunfn (1895). ill L.J.M.C. ISO, a 
( rown ease reserved. the question was, whet her the ship on which 
was committed the crime of murder with which the prisoner 
stoo41 charged was a British ship. To prove that tin- ship wa- 
British a certified copy of the registry was put in evidence. A 
eopy of this document is given in the rcjxirt of the case. Tin 
case was decided in 1865, and, therefore, under the Merchant 
Shipping Act, 17 & 18 Viet. No objection up)>curs to have been 
taken to the certified copy as proof of the registry, but it wa> 
contended the registry was not proof of ownership. Krle. ('..I 
says (p. 184):

Then* wan undoubtedly ftrnnA Jarir cviilcm-i* that llic ship was a Itriii- 
aliip, for she lia«l a certificati- of ri'gistry ns a British ship, stating her sol, 
owner to Is- rcsnlcnt in Guidon, ami sin- saili'd fnnn laimlon umlcr a Brin- 
llag. But I<4‘lid4‘r. t Ik* rtfutifiil owner, was pro vis I on the trial t«> ha\* 
hn>n an alien born. This fact m-gutiviil tla* pn-sumptioii that /.r/md /«, 
arose fnnn the otla-r facts pn-viously stand.

All the other Judges, Cltannell. B.. Blackburn, J., Mellor. .1 
and Smith, J., expressed like views.

In Ilihhn v. Ho** (1886), L.K. 1 Q.B. 534. the facts wen 
A ship, of which the defendant was the registered owner, was lying 
in a dock under the can* of a shipkeeper. One of the hatchway
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was left open hy the negligence of that person, ami the plaintiff, 
who was lawfully passing across the ship, fell down the hatchway 
and was injured, lie brought an action against the defendant. 
At the trial, it was proved and found hy the jury that the injury 
was occasioned hy the negligence of the shipkecper; hut the only 
evidence to fix the defendant was the proof of the register in 
which he was described as “owner.”

Blackburn, .1,, refers to Frost v. (Him-, 2 I I. & 111. 301, and 
Mitcheson x.Oliivr, 5 HI. & III. 110. in which, as lie points out, 
the law on this subject was discussed, and lie quotes with 
approval from what he terms, the “very able and instructive 
judgment ” of ( 'rompton, .1., in Frost v. (Him, the following 
extract : “How is the primo facie case to be rebutted? Surely 
by proof of all the cii cun'stances by which the contract is 
proved to have been made with, and the credit given to, another, 
and not to the legal « wr.er.”

Lush, J., agreed with Blackburn, .1. Mellor, .1., delivered a 
dissenting judgment, holding that under the facts in that case, 
the owners' liability was not established, lie, however, after 
quoting (p. 530) what was aid by Krle, .1.. in Frost v. Oliver:-

The doctrine that tin legal ownership of a ship is proof that the master 
has authority to contract for Much owner has been repeatedly negatived. . .
adds that —
it is a material circumstance as a step towards proof, is undoubted, 
and, couphd with evidence that the repairs were done for the 
benefit of the ship, or the stores were supplied for its i se. may in general 
Is* a sufficient primâ facie ease to call for evidence by way of explanation 
<>r answer.

From this language, I think it is by no means clear, that had 
Mellor, .1,, lieen dealing with the facts of the present case, he 
would not have held there is here prima facie proof of the defend­
ant's liability.

The evidence that the “Marina” was managed by Donah Ison 
Brothers, Ltd., does not, I think, rebut the presumption that they 
managed the vessel for the registered owners, the Donaldson 
bine, Ltd., and as the latter company's agents.

For these reasons. 1 think the defendant’s first objection, that 
there is no evidence that the defendant, the Donaldson Line Ltd., 
was the master or employer of Olsen or Truscott. or in any way 
responsible for the alleged, or any, defect in the “Marina,” must 
fail.
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I (tome now to the* defendant’* second contention, that “there 
is no evidence ujmhi w hich the jury’s answers stions 9 and 10. 
that there was a defective system and that the tiooin of the 
inshore winch was guyed too close to the hatch, can l>c supported.” 
I think there is evidence to warrant this finding of the jury. We 
have the direct testimony of Olsen, that the derrick was guyed 
about over the middle of the deck’s stage. He further says, 
that in operating his winch he never “walked it back,” that is to 
say, reversed his engine so as to lower the load upon the stage; 
but that, after clearing the upper end of the lunding-stage. 
the load would, without the winch ! icing walked back, land alsmt. 
the middle of the deck-stage. The evidence shews that owing, 
in part, to the fact that the deck-stage was laid on the roof of 
cattle sheds erected on the main deck, and, in part, to the fact that 
when the injury occurred it was near high-water, the upper end 
of the landing-stage projected upwards some distance alaive the 
outer edge of the deck-stage. The step thus formed was filled 
with a shoe, some four or five feet long, which inclined down­
wards from tin- end of the lunding-stage to the deck-stage.

As the deck-stage, which was ten or twelve feet wide, had a 
slope upwards from the side of the ship to the edge of the 
hold of one inch to the foot, the forward, or thin end of 
this shoe would meet the deck-stage near its mitre, and form 
then*, with the stage, an obtuse angle dr depression. Now, it i> 
obvious that under these conditions, if the derrick were so guyed 
that, as soon as tin- load had cleared the end of the landing- 
stage, its sustaining whip would lie perjiendicular, then, if the 
load swung further forward, it would, as in the case of a pendulum 
swinging past its centre, rise higher the further it swung, and 
would not ground upon the deck-stage till it had passed sons 
distance lieyond the outer end or point of the shoe. The dis­
tance it would thus go would, of course, depend upon the " 
of the whip, which would, in such case, form the radius of tin 
circle in which the load swung. Hut if, as ( >lscn states, the derrick 
was guyed in the middle of the deck-stage, then the load, as noon 
as it had cleared the end of the lain ling-stage, would drop 
as it moved forward, till it came over the centre of the 
deck-stage. The fact, therefore, that, as testified by Olsen 
and other witnesses, the load usually stopped tiefore passing the

5
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middle of tin* deck-stage, coupled with Olsen’s evidence, that he 
never walked hack the winch, might well convince the jury that 
the derrick was guyed as Olsen says it was, over the centre of 
the deck-stage. With the derrick guyed in that position, it is 
evident that if the load were lifted too high, or came up with too 
much sliced, it would l>e much more liable to swing forward beyond 
the middle of the deck-stage, than if the derrick were guyed over 
the end of the landing-stage. The jury might, therefore. I think, 
quite reasonably find that the derrick, guyed where it was, con­
stituted a source of danger to the plaint iff which could have been 
avoided by the exorcise of proper care.

A more difficult question, jierhaps, is raised by the defendant’s 
contention, that assuming the derrick to have been improperly 
guyed too far out, that is the fault of the plaintiff’s fellow-servants, 
and not negligence for which the master is responsible.

What difficulty there is, arises, not so much as to law itself, 
which is, 1 take it, well settled, but in applying the law to the 
facts. Smith v. linker, [1891] A.C\ 325, established that the 
master is responsible in (mint of law, not only for a default on his 
part, in providing good and sufficient apparatus, but also for his 
failure to see that the apparatus is properly used. The defendant 
claims here that the derrick itself was a pro|>er one, suitable for 
the purpose it was intended to serve, and that the position in 
which it was guyed formed no part of the system of work. He 
argues that in loading the derrick must be adjusted from time to 
time, as the exigencies of the work require, and that this adjusting 
is the duty of the fellow-servant of the plaintiff and not of the 
master. Had the derrick-rope I icon suspended from a swing- 
boom, as is not unusual in some kinds of loading operations, 
and the injury occasioned by the negligence of a workman in 
allowing the boom to swing too far in a particular instance. I 
would have doubted the master’s liability. Rut here the boom 
was, so far at least as the system of loading employed at hold 
“Two” is concerned, a fixture. Its position formed part of the 
system provided when the plaintiff engaged in the work.

In Wilson v. Merry (1K(>8), L.R. 1 ILL. (Sc.) 32ti, the master 
had provided a proper system of ventilation for the mine, but his 
workmen, in the course of their mining operations, erected a 
platform in the shaft to enable them to run a level, which plat-
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form, owing to tlie defective method of its construction, brought 
ul>out a collection of fire-damp, which exploded, and cuused the 
injury. The House of Lords held the defendant not liable. 
But there the master hail provided a pro|M*r system of ventila­
tion. The ventilation was obstructed by the act of the workmen 
done in the course of their ordinary work. Here, when the work 
lH-gan, the machinery which the workmen had to use, was im­
properly set up, ami therefore dangerous from the start. It was a 
■‘defect in original installation,” to adopt the phrase used by 
Anglin. J., in Brooks, Scanlon, it'Brien Co. v. Fakkema, 44 Can. 
HAUL 412. This, 1 think, not only distinguishes the case from 
Wilson v. Menu, but brings it well within the rule I have stated as 
laid down in Smith v. Buktr.

The case here is likewise distinguishable from Beryklint \. 
Western Canada Power Co., 50 Can. SAUL 30, cited by the np)>el- 
lant. There, as ]M>inted out by Anglin. J., at p. 05, 
the protection alleged to have Iwcii lucking . . . was not for a plae
where men would In* required to work iu the same spot and under the sane 
conditions for any considerable time.

Here the jury have expressly fourni the system defective in 
tliat the Ixtom was guyed too close to the hatch. The case 
therefore, as I luive already stated, falls well within the decision in 
the Fakkema case. In that cast? Duff, J., after stating that the 
finding of the jury ‘is in effect a finding that the arrangement of 
works taken as a whole was faulty by reason of the fact that the 
engine was placed too near the chute,” ami. that he agreed there 
was evidence to sustain that view, says:--

As to the first |mint illuil is, whether in liiw such finding is sufficient l<> 
c«*t the liability on the company), the employer is responsible according n 
the view of the majority of the Judges in A indie Mining amt H. Co. \ 
McDougall, 42 Can. S.C.It. 420. for the installation of a system of work 
which ncfsllcssly ex|xmes his workmen to risk of injury.

1 do not propose to re-state the grounds on which tluit opinion 
rests; they are sufficiently explained in the judgment of Davies, .1

Questions 4, 5 and S, and the jury’s answers thereto, are as 
follows: Q. 4: Was the death of Roddington caused by tin 
negligence of the defendants, that is, by either their workmen 
lulamrers, superintendents or foremen? A. Yes. (Unanimous 
(j. 5: If so, in what did such negligence consist? A. Inshore Ixhhii 

guyed too close to hatch, and winch-man of inshore winch (Olsen 
neglecting to stop winch when sling reached end of cargo-stage
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(Unanimous). (j. 8: If you find there was negligence on the part of 
Iwth the defendants’ servants or workmen ami the deceased him­
self, then whose was the ultimate or proximate negligence without 
which the accident could not haw happened : that is, w ho had the 
last eluince of avoiding the accident? A. Mr. ( flsen, inshore w inch- 
man. (Vmmimous).

The defendant argues that, hy these findings, the jury liaxe 
negatived the nuister's liability, Is-cause they have found that the 
negligence of Olsen, the w inch-man, was the proximate cause of the 
injury. 1 do not agree with that contention. Admitting that 
Olsen, by the exercise of due care, might have prevented the in­
jury, the jury could very well find, as I think they have, in effect, 
found, that notwithstanding Olsen's negligence, the injury would 
not have occurred had the Immuii lieen properly guyed. The 
jury have distinctly found that the death of Hoddington was 
roused by the negligenee of the defendants in guying the Ihmuii 
too close to the hatch, and by the negligenee of Olsen in neglecting 
to stop his winch when the sling reached the end of the cargo- 
stage.

The defendant further claims, “that the evidence is eonelusive, 
that there was contributory negligence on the part of the de­
ceased,” and the answers to questions ♦'» and 7 are against the 
evidence. There is testimony, that when Hoddington was struck 
by the Hour-lsuml, he was standing hnikiiig into the vessel’* 
hold; that the foreman, Hoyt, shortly In-fore the deceased was 
kniH-ked into the hold, saw him standing on the end of the deck- 
stage lighting a cigarette; that he called HiMldington to him and 
said, “you an- in danger then-, you have no business there;” 
and that u|>on HiMldington answering, “ I am all right. " lie replied, 
“you keep out of that.” The evidence shews that Hi Millington's 

duty was to unhook the empty ImmwiI, brought up from the hold, 
from the whip by which it had Im-i-ii landed on the deck-stage, and 
to lunik this whip into the full Injuril landed U|miii the deck from the 
wan-house; and, conversely, to unhiMik the whip which brought 
up the loaded I Minrd from the warehouse, and attach it to the 
empty iMiard from the hold. Then- was a double crew, and the 
work was Is-ing rushed. HiMldington had to Is- ready to unhook 
and rehiMik the Imarils, whether loaded or light, as simhi as these
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lnml<‘il <m tin* stage. The testimony is that sometimes both 
boards landed on the deck simultaneously, anil sometimes one 
after the other. Them* board* were alsmt 2}j ft. wide by f> ft. 
long. Bearing in mind these facts, and the limited area of the 
deck-stage, anil that four men, including deceased, had to work 
there, I think the jury was quite warranted in finding there was 
no contributory negligence. A* to Hoyt's evidence, Burchill, who 
was Bin "s assistant, testified that, after the latter’s death,
Hoyt ordered the witness to unhook the empty Imartl from the 
sling, while a full board was coming up, and In-fore it was landed 
This, lie says, he refused to do, and in that testimony he is corrob­
orated by another workman, Watters. Hoyt denies that he gave 
the alleged orders. The jury might well have disbelieved Hoyt

The defendant claims there is no evidence in support of tin 
answer of the jury to Q. IS, that the deceased did not, at the 
time lie entered the employment of the defendant for the purpose 
of the loading of the steamship “ Marina. " |H-r«i-ive and appreciate 
the dangerous nature of the employment, and voluntarily agreed 
to take all risks. Having in mind the law applicable to the maxim, 
ralenti nan Jit injuria, as laid down by Lord Watson in Smith \ 
linker, xuf>ra, I think tin- evidence warrants the finding of tin 
jury. Not alone Boddington. but all of the other men working 
with him. on the deck-stage, appear not to have noted tin- 
position in which the inshore derrick was or to have ap­
preciated the r consequent on its Is-ing guyed too far out; 
lor none of these men could tell with any certainty, just where the 
Imhuii was guyed. Olsen, the winehman. was the one witness for 
tin- plaintiff who seemed to In- quite certain upon this matter.

As to the finding of the jury in answer to Q. 8. that the wineli- 
iiian had the last chance of avoiding the accident, and the defend­
ants claim that the evidence does not warrant such finding. I 
confess that this question as to the last chance docs not seem to 
me to be very material, or applicable, to the facts of this ease 
If tin- jury meant that Olsen, by the exercise of proper care, could 
have avoided the accident. despite Bo» s position on tin-
stage. I agree the evidence justifies that finding. It is, however, 
quite clear that Bo . who luul his liaek toward the incom­
ing loaded sling, and was watching the u|>-coming empty board, 
could not properly Is- said to have had the last chance of avoiding
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the injury. Tin* loaded sling criih* with exceptional swiftness, B- 
or as one witness deserilied it, “wicked." S. C.

For these reasons I think the ap|>eal should lie dismissed with 
posts.

(Shimmer, J., agreed. Appeal diemiaaed. <sriBimer.

JAROSHINSKY v. GRAND TRUNK R. Co. ONT.

Ontario Su/nr mi Court, .t/>/#<//a/< Itinxiou, Mcrnlith, ItoldeJl, S. ('.
Ijennor mol Maxim, .1.1. May 12. ttitfi.

Triai. (J \ <' I 2N.>) (’iixcm kivk.nkw ok ikmdu t N'kui.kiknci-..
Tin- Court shmilil not inivrfvn' with thr vrrilict of a jury in an action 

for damages for injuries resulting from negligcnee where there is some 
evidence to support their findings, even though their findings and answers 
u|mhi questions sulmiitted to them as to negligence and contributory 
negligence may not ap|iear altogether complete and satisfactory.

Appeal from the judgment of Falcon bridge, C.J.K.H., and statement, 
a jury, dismissing the action as against the Wabash com­
pany; the case went to the jury as against the (i.T.IL Co.
Affirmed.

Questions were left to the jury and were answered by the 
jury in writing and supplemented orally by the foreman in the 
court-room, to the following effect: (1) The injury which the 
plaintiff sustained was caused by the negligence of the ( 1 rand Trunk 
Railway Company. (2) The negligence was that the coiiquuiy 
“did not sound pro|>er warning” by “the bell.” (3) The plain­
tiff did not cause the accident by his own negligence. And the 
jury assessed the plaintiff's eom|>ensation or damages at $1,254.

Falcon bridge, C.J.K.B.: The action was dismissed by me FH(,roJn,£‘^e' 
at the trial as against the defendants the Wabash Railroad 
Company, without costs.

As to the ( irand Trunk Railway Company, the jury answered 
questions.

Mr. McCarthy argued that, on the plaintiff's own evidence, 
his action ought to be dismissed: (imtid Trunk It.W. Co. v.
Me Alpine, 13 D.L.R. til 8. [1913) A.C. 838.

The examination and cross-examination of the plaintiff were 
most unsatisfactory. He is an illiterate Russian—he cannot 
read or write his own language, and, disclaiming any knowledge 
of English, his evidence was given through the medium of an 
interpreter. There were two of them in Court, and one criti­
cised the other's rendering of the answers.

The plaintiff was therefore understood to give at least two
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OWTl different accounts of where he was when he looked to the right
S. C. and to the left. 1 think I ought to assume that the jury accepted
Jakob- the anukver which would place him where he ought to have been
hinbky when he looked, i.e., just before crossing As to the alleged
Grand want of warning by toll, I must accept the jury’s finding, and
Trunk
R.W.
Co.

I enter the verdict for the plaintiff accordingly.
The damages are very moderate and reasonable.

f^coobridge, Judgment for the plaintiff for $1,254 against the ( irand Trunk
Railway Company with coats.

The defendants the (irand Trunk Railway < 'ompany appealed 
from the judgment of Falconbridge, C.J.K.B.

D. L. McCarthy, K.C., for appellants.
F. IV. Wilson, for plaintiff, respondent.
Meredith, CJ.C.P.:—If the defendants the Wabash Rail­

road (’ompany were parties to this appeal, there should be a new- 
trial of this action, localise otherwise complete justice cannot l>e 
done in it: but those defendants were, at the trial, while counsel 
were addressing the jury, but Indore the jury was charged, 
dismissed out of the action, and have since been treated as if 
they were not parties to it

I should have thought that, u)M>n the evidence adduced at the 
trial, it might have toen found that their negligence was the 
primary cause of the plaintiff’s injury, if he were not himself 
the primary cause of it; and that, but for their negligence, he 
could not have any cause of action against their co-defendants.

And, tosides that, the form of the questions submitted to 
the jury was embarrassing; and what took place w hen the verdict 
was rendered was not the best way of taking and recording 
the verdict: and so all things point to an unsatisfactory trial.

The W abash Railroad Company’s servants had backed a train 
down until it stood with the front part of its locomotive engine 
close to, if not actually overlapping to some extent, the side­
walk of the public street; and they kept it in that i>osition, for 
the purpose of letting their co-defendants’ train pass it, on the 
next track, until it did pass, injuring the plaintiff in so passing.

Thé street was one much used by highway traffic of all kinds; 
the railway tracks crossed it on a level with it, and were five in 
numtor; plainly a dangerous crossing, calling for more than 
ordinary care on the part of every one affected by, or concerned 
in, its dangers.

C.JC.P.'
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The tune of the clay was when workmen in large numl>ers were 
returning to their homes from their work; and there were, accord­
ing to one witness, two girls, and, according to another witness, 
a woman and a girl, going to cross the tracks in the same way, 
and at the same time, as the plaintiff went to cross them.

The ix>sition in which the Wabash Railroad Company's 
servants placed their train was such as completely to shut out 
the view of the on-coming train, of their co-defendants, by any 
one proceeding to cross the tracks, as the plaintiff, and the others 
I have mentioned, were: and, besides that, there was such noise 
as this locomotive engine, close to, or partly on, the1 sidewalk, 
created, and the uncomfortable, if not alarming, sensations 
which close proximity to such an engine causes to a good many 
persons.

And there was no reason whatsoever for these servants taking 
up such a position; no reason why they might not just as well 
have gone further down the track, so that there could lie no 
interference with the line of view7, nor any distraction or disturb­
ance, of men, women, or children desiring to cross the tracks.

That alone seems to me to have been a plain piece of disregard 
of the rights and welfare of others, inexcusable on tin* part of 
those in charge of this engine and the cars attached to it; but 
that was not all. In that position it was they who signalled to 
the other trainmen to bring on their train as they did: and, 
although doing all that, took no steps whatever to warn men, 
women, or children, alxmt to cross the track, of their danger 
which the on-coming train that they had so brought on, caused: 
but seem, in laziness and indifference, to have remained in or 
near their engine and train, oblivious, or indifferent, to the danger 
to life and limb they wrere creating, unless they gave such warning.
I cannot at all understand why the plaintiff so tamely submitted 
to the dismissal of the action, without going to the jury, as 
against these defendants; I can understand why the defendants 
did if they were acting in concert, because it took away the 
plaintiff’s much stronger cause of action.

Rut so the parties have left the case; and so it must be dealt 
with now.

Against the appellants the jury fourni that the plaintiff’s 
injury was caused by their negligence in not sounding proper 
warning: and, this finding being a doubtful one, the jury were
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asked whether they meant the bell or the whistle, and the foreman 
answered “the bell.” It was then discovered that they lutd not 
answered the question as to the plaintiff’s negligence or contribu­
tory negligence: but it does not seem to have been discovered 
that that was caused by the peculiar form of the question in this 
respect. The first question was, in effect, whether the plaintiff’s 
injury was caused by the negligence of the appellants; and then 
followed, after a question as to the character of the negligence, 
the unanswered question, which was in this unusual and embar­
rassing form: “Or was the plaintiff guilty of negligence which 
caused the accident or so contributed to it that but for his negli­
gence the accident would not have happened?” The jury, no 
doubt, saw at once that the questions gave them but a choice of 
one of two things: was it the appellants’ or was it the plaintiff’s 
negligence that caused the accident: so they were quite right in 
thinking that the one answer necessarily covered both questions, 
it was the one or the other thing they were to find.

If the trial Judge had observed the error in inserting the word 
“or” l>etween questions 2 and 3, 1 am sure he would have struck 
it out and have charged the jury again, making it very plain 
to them that questions 1 and 3 should not be alternative, that 
both, quite consistently, could be answered in the affirmative, 
and would have directed them to retire and deal with question 
3 in the light of his further charge.

Not observing it, the Judge elicited an answer from the fore­
man to question 3 in this, far from satisfactory, manner:—

“(3) Or was the plaintiff guilty of negligence which caused 
the accident or so contributed to it that but for his negligence 
the accident would not have happened?

“His Ivordship: Do you find that he was not guilty of negli­
gence? You have not answered that.

“The Foreman: The railway.
“His Jxmlship: You are satisfied he did not cause the acci­

dent by his own negligence?
“The Foreman: Yes.
“His Lordship: Then I will put down the answer ‘No.’”
Instead of the jury having had the separate- and independent 

character of the question as to contributory negligence- made- 
plain to them, they were aske-ei: “You are- satisfied he did not 
cause the ae.-cident hv his own ne-gligence?” And the- answe-r to
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this very leading—and may 1 not say misleading because of its <>NT- 
words “cause the accident,” as well as its general form?—question .< < '
was merely “Yes.” If the matter stood thus, 1 could not In- .Uuos- 

satisfied in letting the judgment, directed to be entered ujion the hinsky 
verdict, stand : but it does not; the Judge then told the jury ( îrani>
that he would put down as their answer to question 3 the word *|?.Xv *
“No:” and he did so, without objection by any juror, and, that 
which is more important, without any objection by counsel for Meredith, 

any of the parties, although counsel for all were present : and no 
objection, in that respect, has been made, to the verdict or judg­
ment, upon this appeal. The written verdict must therefore 
prevail, as it did in the case of dray v. Wabash H.H. Co. (1916),
28 D.L.R. 244, in which case there was nothing but the fore­
man’s personal view, expressed in the words, ”1 could not go 
further,” etc.—and words expressed under unfavourable circum­
stances—opposed to it. But, nevertheless, it is far from being a 
verdict so pronounced and so taken as quite to bring a sense of 
complete justice done.

That brings me down to the main, if not the only, grounds 
urged in support of this appeal, namely : that there was no evi­
dence upon which reasonable men could find that the proximate 
cause of the plaintiff's injury was a failure on the part of the 
appellants’ servants to ring the bell of the locomotive engine which 
cut the plaintiff’s arm off; or could find that the plaintiff was not 
guilty of contributory negligence.

Upon the question of the ringing of the hell, the weight of tin- 
testimony is decidedly in the appellants’ favour; and is so without 
giving effect to Mr. McCarthy’s two unusual contentions: the 
first of which was that the evidence of those witnesses who did 
not hear either whistle or bell should be excluded because tin- 
jury had found that the whistle was sounded; that one who 
did not hear the greater sound could not be a witness regarding 
the lesser; but I am not able to accept the statement of fact, upon 
which this contention is based, that the jury must have found 
that the whistle was sounded ; it is true that placing their verdict 
on the fact, as they found it, that the bell was not rung, they 
must be taken to luive negatived the plaintiff's right to recover 
on the ground that the whistle was not sounded; but that is 
different from a finding that the whistle was not sounded; it may 
very well have meant that failure to sound the whistle was not
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sufficiently proved for the jury to have found whether it did or 
did not—therefore not proven only. But the case; does not turn 
upon this point; or upon the other, which is: that the testimony 
of the witnesses who testified merely that they did not hear the 
bell, and who were not asked whether they should have heard 
it if it had rung, should be excluded. It is not always neces­
sary to ask such a question, though invariably in cases tried 
before me it has been asked : nor am I quite sure that in strictness 
it is quite a proper question. But the law of evidence upon this 
subject is simple and general: no witness is competent to give 
any evidence until he qualifies himself ; in such a matter as this 
a witness is qualified when it is shewn in any way that if the bell 
had rung he could have heard it. For instance, if a witness 
testifying in the first instance, irregularly, as to the ringing of a 
bell, answers “Yes” or “No,” and afterwards testifies that he 
was not at the place in question at all, but that he; knows it did 
or did not ring because his wife was there and told him so and 
that he would sooner take her word for it than his own, he is 
disqualified, and his whole testimony in that respect should be 
rejected. But, if it is self-evident that the witness is not deaf, 
and if he is shewn in evidence in any way to have been in hearing 
distance, he is a competent witness, however little, or however 
much, weight his testimony may have.

The circumstances of the case favour the testimony that the 
bell was rung: it worked automatically and was said to be in 
proper order: the fireman, wdiose duty it was to ring it when 
not working automatically, anti who had the best knowledge of 
the fact, testified that he also rang it with the bell-rope, a thing 
that habit and a desire to be sure would impel: the train was 
coming to a very wide level highway crossing, it had had to wait 
until the Wabash train had backed down upon another track, 
and had then been signalled to come on, and it was the workmen’s 
home-returning hour from the great factory in the neighbourhood, 
and so it was just one of those occasions on which the fullest 
warning should, and ordinarily would, have been given; just one 
of those things which, if done, would be well described by what 
was testified to have been said by the driver of the Wabash 
engine at the time: “Carter,” the driver of the Grand Trunk 
engine, “is making a lot of noise coming up to-day.”

To disregard altogether the testimony of the trainmen, be-
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cause they may be interested in the success of the defence of the <>N *
action, is altogether wrong. To attempt, as is sometimes done, S. ('
to treat it as something in the nature of a joke, is inexcusable; jAKOS.
and the more so when a verdict is rendered or sought on the testi- H1Np8KY
mony of a plaintiff alone, notwithstanding his greater interest (Ibanu

in the success of his action. There is no good reason for treating *r.”v.K
the testimony of trainmen, in an accident cast1, any differently Cu
from that of any other class of witnesses giving testimony, Meredith,
whether alike interested or disinterested, in any other kind of 
case: and sometimes the contrast between the faith in, and not 
infrequently deference to, trainmen, by jurors, and others, 
proceeding by train to, or returning from, the Assizes, and their 
treatment during some trials and in some verdicts, are in marked 
contrast, and not extremely creditable to those who create the 
contrast. It would be concealing the truth if one did not say 
tliat to-day, as well as in years past, jurors sometimes, in cases 
such as this, exchange, the scales of justice for the scale of pity;
^ thing which might be distinctly creditable to them if the hand 
of pity reached their own pockets only.

Rut there was testimony that the bell did not ring, a good 
deal of testimony, however little its weight might bo in some 
minds: take for instance the witness Borland, who was driving 
the waggon of an express company and waiting for an opportunity 
to cross the tracks at the place in question, and so looking out for 
moving trains and engines, his mind intent on driving across 
at the first moment of safety; he heard the whistle but did not 
hear the sound of any bell. The trial Judge, rightly, could not 
have “nonsuited” on this ground.

And now I come to the main point involved in this appeal:
Could reasonable men, acting conscientiously, have found, upon 
the whole evidence in the case, that the plaintiff was not guilty of 
contributory negligence? And, if there were no exceptional 
circumstances favouring the plaintiff, I should unhesitatingly 
answer that question with an emphatic “No:” and would add 
that his conduct shewed an entire absence of any kind of influence 
of the first law of nature.

Who arc they who mainly suffer such injuries? Full-grown 
men, who ought, if they used their common sense, to suffer least.
Why is it that women and children suffer less? And why even 
domestic dogs apparently still less? Because familiarity with
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such dangers breeds indifference to, if not contempt of, them in 
men; that and man’s self-deceiving conceit in his own power 
to “take care of himself.”

If women and children, if even domestic animals, take some 
precaution which saves them : if even the piccaninnies of th< 
South lay down the true doctrine in their sometime familiar 
refrain: “Oh! look to de Ëas’; And look to de Wes’; And set* 
the bullgine a-coming; Then get off de track ; Or she’ll hit you 
a smack; And land you on de udder side Jordan"—what excuse 
can this plaintiff, or any one in his behalf, offer, for not looking, 
and seeing the danger, and avoiding the injury, an injury exceed­
ingly undesirable on all hands, including the country of the matn’s 
adoption, which, like other countries, is not partial to maimed 
men?

If the obstruction to the man’s view had been a fixed and 
unattended one, such as a fence, or even a standing car, he would 
be without excuse; and I cannot think any unprejudiced person 
would venture to say that he was not plainly “the author of his 
own injury.” The only ground upon which he could be exculpated 
would be that the law permitted him to close his eyes and stop his 
ears and yet hold the appellants liable if a jury should find that 
the bell did not ring: that such is not the law every one must 
know, as well as that, it may be, the law goes too far in depriving 
an injured person of all compensation, if by the exercise of ordin­
ary care he could have avoided his injury, no matter how negli­
gent were those who caused his injury.

Where there am no exceptional circumstances, a person going 
into danger must take those precautions which reasonable per­
sons would ordinarily take in the same circumstances. To have 
crossed without taking any care would have been, as I have said, 
more careless than even the man’s dog would have been. To 
say in one breath that he looked, and in another that he did not, 
affords no evidence that he took any such care. It would be 
so, too, if he had throughout said that he did look; because then 
he would have been fairly and squarely within the pincers of the 
logic of the Lord Justice frequently referred to: “If you did not 
look you were negligent : and if you looked and did not see you 
were negligent :” and so having both looked and not looked, if 
judged by his own estimony, the plaintiff is doubly condemned.
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If the man looked, why was he hurt? Did he look too late? 
If so, that look docs not count in his favour, it condemns him. 
If he did look, and took his chances of getting over in time, a 
thing consistent with all the testimony regarding his running or 
hastening and turning out, then he took his life and limits in his 
own hands, and must suffer the consequences. And that he 
did not, as the others did—men, children, and a woman is also 
very much against him; what they did, and were uninjured, is 
pretty good evidence of what would he done ordinarily.

But there were exceptional circumstances there are in most 
of the cases that come before this Court. Cases would not he 
brought here if there were not. Few are foolish enough to bring 
an action with a nonsuit staring them in the face.

The special circumstances are those I have already referred 
to: the Wabash shunting engine, and cars attached, had just been 
brought down, by the yard crew, and placed so as to obstruct the 
view, so as to make a real trap for the unconscious and unwarned; 
the crew had signalled the other engine to come on; they saw 
and knew of the traffic intending to cross the place that this 
engine must pass over, traffic on foot, including men and children 
and at least one woman, according to the testimony, as well as 
at least one horse and waggon and a driver: and there were four 
of these yard and engine men—the yard crew—all, or at least 
some, of them, idle: in these circumstances, 1 am not prepared 
to say that reasonable persons, acting ordinarily, under those 
circumstances, might not have proceeded to cross the track, 
on their way home from their work, in the* faith that, if there were 
any danger, these idle men, who were creating it, would stop or 
otherwise warn them: and so the trial Judge rightly could not 
have withdrawn the case from the jury on this point.

The result is that, in my opinion, the verdict and judgment 
cannot be interfered with on any ground of right the appellants 
have to attack it: and few indeed should be the cases, of this 
character, in which a new trial should be granted in the absence 
of such a right: a new trial being such an extremely hard thing 
upon him who has regularly won the victory.

Though by no means satisfied that complete justice has been 
done, I would dismiss this appeal, seeing now no fair and reason­
able means by which it can be made completer, now that the
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Wabash Railroad Company are beyond the reach of the arm of 
this Court—though if in truth there be some arrangement be­
tween these defendants as to bearing the brunt, one need have 
no regrets because of the result of this appeal.

Riddell, J.:—1The plaintiff, a Russian living at Ford City, 
on Drouillard road, at a little distance south of the railway 
tracks used by both the Wabash and the Grand Trunk Railway 
companies, and employed by the Ford company north of the 
tracks, was, at the close of his work for the day, going home about 
4.45 p.m. on the 2nd September, 1915. Crossing one of the lines 
of rail, he was struck by an engine of the Grand Trunk company 
and somewhat seriously injured.

He brought this action against both railway companies, failed 
as against the Wabash, but had a verdict for $1,254 against the 
Grand Trunk—the Grand Trunk now appeal.

There are five lines of rail which cross Drouillard road, sub­
stantially parallel and close to each other. On that furthest 
north stood an engine (with some cars) facing east, and with the 
cow-catcher close up to the western sidewalk, along which the 
plaintiff was proceeding southward—this w'as a Wabash train, 
and the engine was letting off steam. The plaintiff, thinking it 
was going to move east (it had, he says, been moving east till he 
came within 5 or 6 feet), stopped and looked at it, but, finding 
that it did not move, he passed south in front of the engine and 
remembers nothing more till he was in the hospital.

After he walked in front of the Wabash engine “he did not look/' 
“he did not see nothing, he did not look,” “he looked both ways 
and he did not sec anything.” He does not know what struck 
him; the man who was with him, he thinks, stopped talking to 
some one and he left him there and he does not remember that 
man yelling at him and telling him not to cross—after he started 
to go forward, after looking at the standing train, “he looked first 
one way and then the other way,” he looked “on the right first and 
then on the left, that would be west and east:” he was close up 
by the train “when he looked both ways . . . when he 
passed the engine, he says.” This is the story, as told in the 
first day of the trial, through an interpreter—on the second 
day another interpreter is on hand and the plaintiff gives further 
evidence.



31 D.L.R.J Dominion Law Rk ports. 541

Questions were left to the jury, and the following took place 
when the jury came in with their answers as follows:—

“(1) Was the injury which the plaintiff sustained caused by 
any negligence of the Grand Trunk Railway Company? A. 
Yes.

“(2) If so, wherein did such negligence consist as to the 
Grand Trunk Railway Company? A. Did not sound proper 
warning.

“His Lordship: Do you mean as to the hell or the whistle?
“ The Foreman: The bell, your Lordship.
“(3) Ur was the plaintiff guilty of negligence which caused 

the accident or so contributed to it that but for his negligence 
the accident would not have happened?

“His Lordship: Do you find that he was not guilty of negli­
gence? Y’ou have not answered that.

“The Foreman: The railway.
“His Lordship: You are satisfied he did not cause the accident 

by his own negligencei
“ The Foreman: Yes.
“His Lordship: Then I will put down the answer 'No.'
“(4) If you answer ‘Yes’ to the last question, in what did 

his negligence consist? No answer.
‘‘(5) If the plaintiff is entitled to recover, at what sum do 

you assess the compensation to be awarded? A. $1,254.”
The learned Chief Justice added to the answer to the second 

question the words “as to bell” and as the answer to the third 
“No.” (I italicise what is not in the original questions and 
answers.)

I do not think there is any reason to doubt that the learned 
Chief Justice obtained the meaning of the jury in resect of 
questions 2 and 3. Gray v. Wabash li.li. Co., 28 D.L.lt. 244, was 
not intended to revolutionise the practice which has prevailed 
for many years and to compel a trial Judge to send the jury back 
to their room and insert answers, explanations or qualifications, 
with their own hand. In the Gray case, the majority of the 
Court thought that “the statement of the foreman, especially 
when given in the course of a conversation, in which then; was 
no time to weigh his words, ought not to be taken as overriding 
the deliberate written verdict of the whole jury” (28 D.L.lt. 
at p. 246)—in other words, that Mr. Justice Middleton, the
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om. trial Judge, had not obtained the real meaning of the jury. 1
s-( was and am unable to see that such was the case: but, in any

jARoi- event, there is no contradiction here by oral communication by
hi ns k y the foreman of what had been put into writing—what he says
(Irani) does not at all override the written statements. 

rTK That being so, we must take it that the jury have been able
Co‘ to find as proved only one act of negligence, i.e., the omission to

Riddel ij. ring the bell. It has, of course, been laid down more than once
that for all purposes of the verdict the finding of one or more 
specific acts of negligence negatives all others which are charged.

Several witnesses say they did not hear the bell—of course 
that in itself would be of little or no consequence unless they go 
further and say that, had the bell rung, they would have heard 
it, or circumstances are made to appear which would justify the 
conclusion that the fact that they did not hear the bell shewed 
that the bell was not in fact rung.

In Ellis v. Great Western R.W. Co., L.R. 9 C.P. 551, at p. 
557, Bramwell, B., says : “The only thing relied on for that 
pur|K)8e“ (i.e., to prove that warning was not given) “is the 
statement of the plaintiff that he did not hear it. That is no 
evidence that it was not done. It is consistent with two things 
one that it was not given, the other that, though given, it was not 
heard. And when testimony is equally consistent with two 
things, it proves neither. This may seem a subtlety, but it is 
not. We all know what is done at nisi prius on such occasions. 
The question is, ‘Had he called out, should you have heard?' 
If the answer is, ‘I can’t say,’ then there is no evidence. If 
‘Yes,’ there is. But ‘I did not hear’ is no evidence.”

But, when this was cited in the House of Lords in the cele­
brated case of Dublin Wicklou' and Wexford R.W. Co. v. Slattery 
( 1878), 3 App. Cas. 1155 (see p. 1101), Lord O’Hagan said (p. 
1183): “It was urged, and the authority of an eminent Judge 
was vouched to sustain the suggestion, that proof of the want of 
hearing was no material proof at all. But this seems to me 
untenable. Assuming that a man stands in a certain position, 
and has possession of his faculties, the fact that he does not hear 
what would ordinarily reach the ears of a person so placed, 
and with such opiiort unities, seems to me manifestly legal evi­
dence, which may vary in its value and persuasiveness—which 
may in some instances be of small account, and in others be the
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strongest and the only evidence possible to he offered; but at 
all events caimot be withheld from the jury. And if this be so. 
there was here a conflict of testimony on which the jurymen, 
and they alone, were competent to pronounce.”

There is, however, at least one witness who ‘‘is not deaf" 
and who hears every bell that rings, and he did not hear the 
bell alleged by sonu- witnesses to have been rung— the jury 
might, if they thought it credible, believe this witness, and they 
have done so. I do not think that, consistently with the rules 
so often laid down, we can interfere with this finding.

The sole question, then, is, whether the jury should have 
answered the third question as they did: and that is just another 
way of saying, “Should the learned Chief Justice not have non­
suited?”

It is argued that the plaintiff has put himself out of Court 
by swearing that he did not look after coming in front of the 
Wabash train. Had this been the case, we might have had to 
apply the cases cited on pp. 80, 81 of the report in Tinsley v. 
Toronto /CIV. Co. (1908), 17 O.L.R. 74, modified perhaps by the 
decision in the Court of Ap|>eal in Wright v. Grand Trunk AMI . 
Co. (1906), 12 O.L.R. 114. Rut we are not called upon so to do 
under the evidence here.

The plaintiff swears at one time definitely and specifically 
that when he passed the Wabash engine he looked both ways— 
it is true that at other times he says differently, but that is for the
jury.

In Scott v. Lake Erie and Detroit Hiver AMI . Co. (1900-01), 
unreported, the plaintiff brought his action against the railway 
company. When he was examined by his own counsel, he 
would give one account, when by the counsel for the defendants, 
another and a contradictory one, ending up with the latter. Mr. 
Justice Ferguson, the trial Judge, nonsuited; but this was re­
versed by the Chancery Divisional Court, Boyd, C., and Robert - 
Bon, J.—Meredith, J., dissenting. A new trial was ordered at 
the expense of the defendants. An appeal to the Court of Appeal 
was dismissed, as was an appeal to the Supreme Court of Canada. 
The facts of this case will be found in Cases in the Supreme Court 
of Canada, vol. 210, 1901, in the General Library at Usgoode 
Hall.

It cannot, consistently with this decision, be held that all the

:>4.\

ONT.

‘n.w.n
Co.

Riddell. J.



Dominion Law Reports. 131 D.L.R.r44

ONT.

Jaros-
H1N8KY

'r.w*
Co.

Riddell, J.

statements of the witness are not to lie submitted to the jury 
—or that the jury must necessarily take either view of their 
effect.

The jury believing that the plaintiff took all proper eare, 
their answer would be justified.

The fact that the plaintiff began to run (if he did) does not 
necessarily connote negligence—that again is for the jury.

I would dismiss the appeal with costs.
Lennox, J.:—The action was tried by the Chief Justice of 

the King’s Bench and a jury.
The claim against the Wabash Railroad Company was with­

drawn from the jury, and judgment directed dismissing the action 
without costs.

[The learned Judge then set out the questions left to the jury 
and their answers, as above, and proceeded:]

The defendants the Grand Trunk Railway Company ask to 
have the judgment entered upon the findings of the jury set aside, 
and, alternatively, for a new trial.

The action could not properly have been withdrawn from the 
jury. There was evidence to go to the jury, and, in my opinion, 
evidence uj>on which ten reasonable men could answer the 
questions submitted in the manner above set out. The only 
question which, to my mind, is even reasonably open to argument 
is as to contributory negligence. Vpon the evidence adduced, 
a jury might perhaps reasonably conclude that the plaintiff could, 
by the exercise of reasonable care, have avoided the casualty, 
but they could, upon the evidence, at least as reasonably come 
to the opposite conclusion. Upon the question of looking out 
for danger at the only point at which looking was practically 
possible, when the plaintiff had emerged from the track occupied 
by the Wabash train—there was evidence both ways; and it was 
none the less evidence which the jury must be allowed to consider 
and pass upon, because it was all given by the same witness, the 
plaintiff himself. That, wisely or unwisely, he was trying to 
avoid a collision is the evidence of all the witnesses, and to accept 
the evidence of the company’s witnesses as to haste—which I 
would think would be only accepted with reservations—is to 
emphasise this. That he passed rapidly in front of the stationary, 
or slowly receding, engine, does not indicate indifference to per­
sonal safety, but the contrary—to that extent it is the act of a
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prudent man—and, as neither Tatro, Duehene, (’lark, nor any 
other witness said to have been in a position to know whether 
the plaintiff was looking or not, was questioned as to this matter, 
the jury may have inferred that the company were not anxious 
to have this point clean'd up. And so it resulted that tin* plain­
tiff's evidence as to looking went to the jury without contradic­
tion, and it was for the jury to determine which of the plaintiff's 
divergent statements they would accept, if either, just as it is 
for the jury to consider whether a witness tells the truth ujion 
examination in chief, or upon cross-examination, or at all.

There was evidence upon which the jury, as reasonable men, 
could say that the plaintiff was not guilty of negligence but for 
which the injury would not have occurred. If he is to be believed 
—and the jury is to pronounce* upon this—he had no actual 
learning of any kind when he passed in front of the Wabash 
engine; he could not see and he did not hear the approaching 
train; and, aside from the train crew, I do not remember that 
then* is a witness who says he heard the bell until the engine was 
on or almost at Drouillard road; and, in the absence of this, it 
was not negligence for him to cross in front of the Wabash engine; 
at all events, this was not suggested as negligence at the trial or 
upon argument of the appeal.

As to the negligence of the company and how the accident 
occurred—including the question, as the learned Judge puts it, 
whether the engine ran the man down or the man ran into the 
engine—even if he did look, was the company’s negligence in 
any case the cause of the injury? Or, even if the bell was not 
rung, yet, knowing of the danger, and having a chance to escape, 
did the plaintiff decide to plunge ahead and take chances? These 
are all questions ujxm which there was evidence to go to the jury, 
and, upon conflicting testimony, to be weighed and determined 
in answering questions 1 and 2. Their answers are not necessarily 
final. It is again a question of whether ten reasonable men 
could answer as this jury have answered. I can see no reason 
why they could not. Neither do I find anything in the evidence, 
after a very careful perusal of it, that would indicate a mis­
carriage of justice. Mr. McCarthy’s argument, that much of 
the evidence for the plaintiff, perhaps all of it, being that neither 
whistle nor bell was sounded, or at all events heard or recollected,

35—31 D.I..K.
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the conclusion, based upon the evidence of the same witnesses, 
that the bell was not kept ringing, could not be accepted as the 
finding of intelligent and reasonable men, was ingenious, and. it 
technical, was somewhat captivating and presented with very 
great skill. I can conceive that a case might arise in which it

l.vnnox, J. would be unanswerable. The evidence shews that it is very 
far from being unanswerable in this case. The evidence as to 
the bell and whistle was not limited to the evidence for the plain­
tiff. The jury does not say that the bell was not rung at all, 
but that the defendant company “did not ring the bell continu­
ously for a quarter of a mile, as required by the statute, in ap­
proaching and making this highway crossing.” This is not the 
language used ; but, taken with the specific instructions of the 
learned Chief Justice, there is no room whatever for doubt as 
to the meaning. As to the whistle, the jury may have left the 
question undetermined or may have been unable to agree, and, as 
reasonable men, it was open to them to accept the positive testi­
mony of two or three Wabash employees—financially unconnected 
with the Grand Trunk. Hut of the thirteen witnesses called for 
the defence (an unfortunate number) then' is not one, with the 
exception of the train crew and possibly Hutchinson, who says 
that he heard the bell until the train was practically upon the 
plaintiff. Edward Tatro, the first witness for the defence, whose 
attention was directed to the railway at the time, heard a whistle, 
but heard no !• il. Duchene heard whistle and bell; but, as far 
as I can m.i out his evidence, lie says that the bell and whistle 
were sounded and the collision occurred at about the same 
moment. Borland heard the whistle, but did not hear the bell. 
He too was in a iKisition to hear, and was paying attention to 
the operation of the railway. Hutchinson was up the track a 
little way, and he says that the bell was ringing when it passed 
him. He says nothing as to the bell before or after this tim< 
McGorlish and Stevens were at switches and heard no bell. 
They were east of the track, I think.

Rennie, fireman, and Butler, engineer, on the Wabash engine, 
the engine being immediately north of where the accident hap­
pened and partly on the roadway or just clear of it, say the bell 
was ringing when it passed them, but nothing about when it began
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to ring. This was just when the accident happened. Of course 
there is a difference between not hearing or not noticing and 
positive affirmative evidence, Dut it is sufficient, although not 
conclusive. It was all for the jury to consider. I am not of the 
opinion that the finding as to the bell, to lx* logical, involved a 
finding also that the whistle was not sounded. On the contrary, 
I think that the finding, just as it is, is cogent evidence that the 
jury took an intelligent and rational view of the evidence, taken 
as a whole, as to the alleged negligence of the defendant company. 
This disposes of the appeal.

The learned Chief Justice, in charging the jury, limited them 
to finding negligence ui>on two grounds only, namely, neglect 
to ring the bell or sound the whistle as required by the statute. 
This was a shunt ing engine, plying back and forward over a much 
frequented highway, and the requirement of the public as to 
speedy transit is not involved, ns it would be in the case of freight 
and passenger trains.

The accident happened at a time of the evening when, as the 
railway employees would know, hordes of people would be cross­
ing to their houses from the Ford factory.

There is a great deal of evidence to suggest that the bell, 
if rung, was not an effective warning to people using the highway. 
There is no evidence as to the character of the bell used except 
that it was intended to work automatically, was rung by hand 
when out of order, and was being rung by hand at the time of 
the accident. It is in evidence that it was not always rung. 
The Legislature meant a bell that would be heard on a highway 
a quarter of a mile away, and this having regard to prevailing 
conditions; and this I would think particularly applicable to 
shunting engines operating over crowded thoroughfares, or 
where other noises are liable to drown a feeble tongur. Here tin- 
danger was greatly aggravated by the number of people using the 
highway, the volume of railway traffic, the running rights of the 
Wabash upon the same tracks, and the complicated switching 
and shunting operations over five tracks at a point which was 
practically a railway yard. Counsel for the plaintiff did not ask, 
but I should have asked, that the question of the company’s 
negligence should be left at large, with instructions to the jury 
to assign negligence, if established, upon grounds other than or 
in addition to breach of the statutory duties referred to. The
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speed of a shunting engine a])proaching and crossing a highway 
of t he character here might in itself be evidence of negligence ; 
and the distance the train moved after notice of the danger, with 
brakes applied, might perhaps be evidence of negligence, in the 
circumstances of this ease. It would be an unwarranted presump­
tion on my part, with my comparatively limited experience, to 
speculate as to whether the learned and experienced Chief Justice 
would or would not have thought that there was evidence proper 
to be submitted to the jury upon any of these questions if his 
attention had been pointedly called to them. The submission 
was not made, and for the time being, at all events, the plaintiff 
is not prejudiced if my learned brothers reach the conclusion 
I have come to.

I think the appeal should be dismissed with costs.
MASTON, J.:—The trial appears to me to present so many 

unsatisfactory features that I would have been glad to see a new 
trial directed; but I feel myself overborne by the reasoning 
which has been so effectively presented by the other members of 
the Court; and, accordingly, I reluctantly concur in the conclusion 
at which the majority have arrived. Appeal dismissed.

ALTA.

S. (’.

PEARCE v. CITY OF CALGARY.

.1 Hurla Supreme Court, Walsh, J. Nitre tuber 14, 1910. 

|Svv also Pearce v. Calgary, 23 D.L.R. 21Hi|.

Taxes (§111 B 1—110)—Municipal assess men I Land lit - 
tl action.].

W\ I*. Taylor, for Pearce ; C. ,1. Ford, for the city.
Walsh, J.:—I held at the close of the argument that all of tin 

land in question was affected by sec. 17 of eh. 03 of the Statutes 
of Alberta 1911-12, and that Mr. Pearce is therefore entitled to a 
discount of 25% off all taxes levied thereon exclusive of local 
improvement taxes for the years 1915, 1910, and 1917.

Vpon the other question submitted it is very plain to me that 
the reduction authorized by the council was a reduction from the 
values as fixed by the assessor and not from the value as finally 
fixed by the Court of last resort. In effect the council made a 
new assessment. I should say that after this any comparison 
that was made on the hearing of appeals lietween the values of 
properties whose assessments were under appeal and other proper­
ties must have l>een on the basis of this practically new assess-
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ment. In <loing this the council in effect said to every assessed ALTA 
jierson “insteail of your proiierty being assessed at the assessor's s. c. 
figure it is now assessed at that sum less IT/ , ; if you still think 
the assessment excessive go on with your apjieal and it will stand 
at the amount of the final assessment." If Pearce is entitled to 
this reduction based u|nm his final assessment equally so is every 
other ]M‘rson whose apjieal finally resulted in a lowering of the 
assessment Itcyond this IV, reduction. It follows that if every 
assessed person had thus successfully appealed the council would 
have l>een forced to grant the I.V, discount upon a completely 
different roll from that which existed when it passed this resolu­
tion. It voluntarily cut down the values given to assessable 
properties In-cause it thought them high under the circumstances.
To say that after these reduced values were cut and slashed by the 
Court of Revision or the District Court Judge or the Supreme 
Court of Canada the whole Iwnly of ratepayers, assuming tliai thev 
all successfully uppealed, could come back and demand the prom­
ised reduction on this now basis would be most unjust. It seems 
unreasonable, 1 know, to suggest such a wholesale appealing, for 
such a thing would never occur, but that does not impair the force 
of what 1 am jiointing out as the logical consequence of Pearce's 
contention. The action of the council was based upon conditions 
which existed at the time that the resolution was passed. All 
assessment admittedly high under the circumstances had been 
made and the council met it with this blanket reduction and 
there this situation began and there it ended.

In my opinion Pearce is not entitled to have his assessment 
of this land at $2.000 |M*r acre as fixed by the Supreme Court of 
Canada reduced by I.V,.

CALGARY MILLING CO. v. AMERICAN SURETY CO.
Albert a Supreme Court, // y nd in an, ,/. October 26, 1916.

Principal and surety (§ 1 R—12)—building contract—
Xon-compliance irith conditions as to fHiyrnents—Discharge of 
surety—Liability of principal.]— Action on a building bond.

./. li. Roberts, for plaintiffs; D. S. Moffat, for Amer. Surety 
Co.; II". F. IV. Lent, for Tromanhauser and Moors.

Hyndman, J.:—The plaintiff on July 18, 1010, let a contract 
to the defendants Tromanhauser and Moors to build a reinforced 
concrete flour mill in the city of Calgary, at the contract price
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ALTA. 0f $05,000, the building to hv completed on or before Oetolx-r 15, 
8. C. 1910. Payments under the contract were to Ik* made at stated 

intervals on projx*r estimates up to 80% of the value of the work 
and materials done and supplied and 20% after the completion 
of the work. The defendant, the American Surety Co., executed 
a bond as sureties to indemnify the plaintiff against any loss or 
damage arising by reason of the failure of the defendants, Troman- 
hauser and Moers, to faithfully perform their contract, their total 
liability in any event however not to exceed $30,000.

The defendants. Tromanhauser and Moers, entered upon tin- 
work but did not complete same within the time limited and in 
fact the building was finished by the plaintiffs themselves in 
alleged conformity at least with the provisions of the contract.

The plaintiffs claim they have suffered damages to an amount 
exceeding $30,000 due to the failure of the defendants to fulfil 
their agreement, the building having cost $04,070.94, making a 
difference of $29,070 in excess of tin* contract price in addition 
to those occasioned by delay in completion, it not having been 
completed until the fall of 1911, and have taken this action to 
enforce their claim.

The American Surety Co. was duly notified of default in 
completing the work by its co-defendants by October 15, 1910. 
Everything seems to have proceeded satisfactorily until about 
this date.

The defendant Tromanhauser was the practical man of tin- 
partnership and Moers was entrusted with the financial side* of 
the business. Tromanhauser admitted having no substantial 
resources of his own and associated Moers with him believing 
that he would supply the? financial strength which he needed. 
It is clear that in this respect Moers did not measure up to ex­
pectations and this fact in my opinion was the primary cause 
of their subsequent difficulties.

Finding themselves handicapped for money, on October 11. 
1910, the defendant Tromanhauser borrowed from one Prince, 
a director of the company, the sum of $5,000 and gave as security 
an ortler on the plaintiff for that amount to be paid out of moneys 
coming on the contract.

On November 9, 1910, the partnership between Troman- 
hauser and Moers was dissolved, notice of which was duly served 
on the Surety Company. Again, on Novemlier 12, the defendant
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Tromanhauser gave another order on the plaintiff company in 
favor of one Her, another director of the company, for the sum 
of 83,500 as security for a loan which he obtained from him.

There was some question as to whether these amounts were 
to be paid out of the 80' or 20% but 1 do not think it material, 
though 1 am satisfied they were to l>c paid out of the 20%, but 
the fact is they are charged up in the books of the plaintiff company 
as against the 80% as of November 17. 1910, and subsequently, 
viz: on January 15, 1911, and February 15, 1911, Ker and Prince 
respectively were paid or settled with by the plaintiff. (See 
examination on discovery of W. F. Brown. Q. 90.)

To all intents and purposes however as between the plaintiff 
and defendants, Tromanhauser and Moors, the said moneys 
(88,500) were treated as having been paid to Ker and Prince as 
of November 17, 1910, at the latest.

In his evidence Mr. Brown, manager of tin- plaintiff company, 
states that on November 17, 1910, the defendant, Tromanhauser, 
presented a to the plaintiff and was paid 81,982.92 and
he (Brown) said in effect that “this was all 1 could pay after 
providing for the 85,000 and the 83,500" which makes it per­
fectly clear that the loans referred to were paid or provided for 
out of the 80% and prevented the payment of certain proper 
payments under the contract.

I think it can fairly he said that no clear and unequivocal 
notice was given to the Surety Company which would warrant 
the inference that they in any way assented to what had been 
done in that regard by the plaintiff.

Although Ker and Prince were directors of the plaintiff 
company, in making these loans they must be regarded as 
strangers, as for instance a bank or any outside party.

No notice of these payments or appropriations were given to 
the Bond Company until January following and consequently 
they were deprived of any opportunity to object if they thought 
fit to do so. The statements too which were sent by plaintiff 
to the defendant company sin-wing the payments of 85,000 and 
83,500 are not at all clear as to what these items were for and 
those rendered the Surety Company by the other defendants 
would lead to the inference that they were only guaranteed by the 
company to be disbursed out of the 20% after the completion

00
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ALTA. ,,f ||„. Imilding. Ii appears to me after the best considérât ion
K <' I can give to the point that this was a serious act on the plaintiff

company's part and one which the law seems to be clear upon, 
lias the effect of releasing the surety.

At the conclusion of the trial 1 was inclined to agree with 
counsel in his contention that at most tin* consequences should 
be a mluction of even amount from the verdict which might In- 
given against the Surety Co. Since then 1 have examined num­
erous authorities and have come to the op|>ositc conclusion. 
The general rule seems to be that “non-performance of condi­
tions applies to sureties for building contracts, and. to hold surety, 
conditions imposed by him must be complied with, such as the 
amount to be paid during the progress of the work; that payments 
arc to be made on certificates or estimates only." (32 ( ’ye. 17fi and 
177).

In the case at bar, I think it cpiite clear that the plaintiff 
company was limited in its rights to pay out money only on 
estimates or progress certificates certified by the superintendent 
of th<- work to an amount not exceeding 80r< of the work done. 
Admitting the plaintiff's assertion to lx- true that the full proceeds 
of these loans was expended in construction of building, still 
that might equally be true had the loans been from a bank or 
any outsider. It is clear in my opinion that payments to such 
last mentioned parties would In- impro]x-r under the circumstances. 
To me it seems there is no question but that it was a material 
departure by the plaintiff company from tin- pi ope r performance 
of its duties under the contract.

'I’Ik' difficulty I find is that it is quite impossible to say whether 
and to what extent it was as matter of fact prejudicial to the 
surety and the impossibility of answering that question is a very 
sound reason why the surety should be considered as wholly dis­
charged. Had this money been paid to the principals instead 
of to outside creditors, who can say how much or how little of 
the balance of the work the contractors might have performed'.' 
Contractors' inability to pay for labor and material would doubt­
less affect their financial standing to an extent which might 
paralyze them for future1 operations. This case is different 
from that of a relinquishment, loss, or mix-application, of a secur­
ity held by a creditor. There the surety is discharged only to the 
ext<-nt of the value of the security lost, relinquished or misapplied
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and lli<‘ liability of the surety is not affected if he had not suffered 
any injury. The burden, however, is on the emlitor to show 
that the surety lias not suffered any damage. (See 32 ( ye. 
22o and 220.) Here it is not only tlie question of the amount of 
the illegal payment hut the possible consequences of the con­
tractor being deprived of its use in liquidating claims against 
them in resjieet of the building. It is argued further that. granting 
there was a material departure from the agreement, the surety 
company waived by its acts or silence any right to take advantage 
of it. The conduct of the surety company perhaps is open to 
the charge of lack of frankness which left plaintiff company in a 
very unsettled *jx>sition. but a perusal of the documents leads 
one to the conclusion that they have not done or omitted any­
thing which can be considered legally binding upon them or as 
expressing assent to or waiver of their right to object to the pay­
ments referred to. The extension agreement expressly reserved 
all defences which they might have lin'd and was entered into 
only for the purpose of extending the time within which action 
might be brought, and as |>ointed out above I do not think they 
can be charged with having full and clear notice of all the facts 
surrounding the transactions.

Having come to the above conclusion it is unnecessary to 
refer to the other defences raised by the Surety Co.

The action is therefore dismissed against the defendant the 
American Surety Co. with costs.

The position of the principals on the bond is quite different. 
If the payments referred to or other acts of the plaintiff were 
in violation of the arrangement, in my opinion all objections wore 
waived by the defendants Tromanhauser and Moors. There 
never was any release of them by the plaintiff and if it can be 
slid that the plaintiffs in reality carried on the work themselves 
the defendants Tromanhauser and Moors acquiesced therein. 
There will therefore be judgment against the defendants Troman- 
liauser and Moors for the difference between the contract price 
and the actual cost of the building to be ascertained by reference 
to the clerk of the Court ami $10,000 damages for delay in com­
pletion of the contract, not to exceed however the sum of $30,000 
(that being the maximum amount claimed in the statement 
o! claim), and costs of the action. Judgment accordingly.

ALTA
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FETHERSTON v. BICE.

Alberta Supreme Court, Walsh, J. October 12, 1916.

Landlord and tenant ( § III E—115)—Re-entry—Breoch of 
covenant.]—Appeal by the plaintiffs from an order of the Master 
at Calgary dismissing their overholding tenant application, their 
right to possession being based upon the breach by the tenant 
of one of his covenants. Affirmed.

Peacock, for plaintiffs; Stack, for defendant.
Walsh, J.:—A right of re-entry for breach of a covenant b\ 

the lessee is not the landlord’s, as, of course, it only arises either by 
force of some statute or when the lease confers it. The statute hen 
invoked for that purpose is sec. 56 of the land Titles Act, which 
provides that there shall be implied, in every lease within tin 
section, jxnver in the lesser inter alia to enter ujx>n and take 
possession of the demised land in case default is made in tin 
fulfillment of any covenant in the lease on the part of the lessee, 
ami is continued for the space of 2 months. I think that this 
lease is not within that section. Sec. 54 applies only to lease■> 
for a life or lives or for a term of more than 3 years. Then conn 
sec. 55 which sets out the covenants that shall be implied “in 
every such lease” and sec. 56 which sets out the powers of tin 
lessor which shall lx* implied “ in every such lease.” The referenn 
in each of these sections to “every such lease” plainly is to one 
which is within sec. 54, namely one for a life or lives or for a term 
of more than 3 years. The lease in question is for only 3 years 
and so is not one in which the powers of re-entry provided by 
sec. 56 can be implied. The plaintiffs are therefore compelled 
to fall back upon the terms of their lease.

The only clause in the lease which can be said to be a proviso 
for re-entry is “for re-entry by the said lessor on non-payment of 
rent or non-payment of covenants.” This clause as it stands is 
insensible, as of course, there can be no such thing as the non­
payment of a covenant. I have no doubt but that this is either 
a clerical mistake on the part of the draughtsman or a typo­
graphical error in the setting up of the printed form and that what 
was really meant to lx* provided for was the non-observance or 
non-performance of covenants. But I do not think that I have 
any power, at any rate, upon such an application as this and 
upon such material as is before me to travel outside of the plain 
language of the contract of the parties and because I think that



31 D.L.R.I Dominion Law Reports.

h word in it is mistakenly used substitute another one for it. In 
one east* in England, Doc d. Wyndham v. Carew (1841), 2 Q.B, 
317, where the proviso for re-entry was insensible the Court 
refused to decide its meaning and non-suited the plaintiff in an 
ejectment for a forfeiture. In another case, Due d. Spencer v. 
(iodwin, 4 M. and S. 205, where the proviso was for re-entry for 
breach of any of the lessees’ covenants thereinafter contained and 
all of his'covenants were thereinbefore contained it was held that 
the proviso was restrained by the word thereinafter to subsequent 
covenants and though there were none such yet the Court could 
not reject the word. If the wording of the proviso was changed 
to read, as 1 have suggested it was intended to be, I would still 
lie doubtful of its effectiveness, for it would be difficult to say 
exactly what power would even then be given by it. It is intended 
to be adapted I think from the form of proviso for re-entry to be 
found in leases prepared in Ontario under the Act respecting short 
forms of leases. That Act gives to these words an extended 
meaning which leaves no room for doubt as to their interpreta­
tion, but that extended meaning cannot, of course, be read into 
this lease and so there is nothing but the bare words of the proviso 
itself which can be relied on by the lessors as giving them the right 
to re-enter. Without however expressly deciding that point I 
must hold that there is not given by this lease as it stands a right 
to the plaintiffs to re-enter for breach of this covenant and their 
appeal must for this reason fail and with costs.

.1 ppcal dismissed.

WADE v. JOHNSTON.
British Columbia Court of Appeal, Macdonald, C.J.A., Marlin, (1 alii her, 

and McPhillips, JJ.A. October S, 1916.
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Sale (§ III B—til)—Vendor's lien—Postponement of—Non­
interference with findings of trial Court.]—Appeal by defendant 
from the judgment of Clement, .1., dated March 23. lfflti. Af­
firmed.

J. W. Deli. Farris, for appellant ; Douglas Armour, for res­
cindent.

Macdonald, C.J.A., agrees with (Ialliiikr, J.A.
Martin, J.A.:—After a careful perusal of the evidence I have 

come to the conclusion that no good ground has been shown for 
disturbing the judgment given herein.
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c* Galliher, J.A.:—This appeal resolves itself in a very short
C. A. point. Did Wade post|>one his vendor’s lien for unpaid purchase- 

* money in favour of Worsnop at the time Worsnop took possession 
of the printing plant ?

This is purely a question of fuel and is found in favour of 
Wade by the trial Judge.

Worsnop's evidence is that lie went into possession of the plant 
as security for the money he was advancing and it was understood 
between Wade, himself, and Johnson, who had taken the option 
to purchase from Wade, that Worsnop's claim was to be prior to 
Wade’s.

Wade’s evidence when summed up amounts to this that lie 
has no recollection of any such proposition as that lie was to be 
post|K>ned to Worsnop. That he never directed his mind to such 
a contingency and would not have assented to such.

It seems to me we would not be justified in upsetting the find­
ing of fact of the trial Judge.

The appeal should be dismissed.
McPhilliph, J.A.: 1 cannot say that it is without hesitation 

that I have arrived at the conclusion that this appeal should be 
dismissed—however with the express finding of the trial Judge 
that the sale was a sale to Johnston and that Worsnop failed to 
establish to his satisfaction that Wade agreed with him (Worsnop 
that he should retain the plant as security for the money advanced 
by him and paid over to Wade—it would appear to In* a case 
where the judgment of the trial Judge should not be disturbed 
Coghlan v. Cumberland, [1868] 1 (’ll. 701. Appeal di*miused.

The KING v. DIMOND.
8. ( liritixh ('dumbin Supreme Court. Mardonnltl,,/. (Molar 19Hi.

Sunday (§111 R—15)—Sale of frail btj .storekeeper.]—Stated 
case : (1) Is the sidling of fruit on Sunday contrary to the pro­
visions of 29 Car. 11., cli. 27, and of the I word’s Day Act. R.S.C. 
1900, eh. 153? (2) Does the Lord’s Day Act by its terms save 
and except the existing Act, 29 Car. II., eh. 27, in force in llii> 
province, and if so is the selling of fruit on Sunday contrary to 
29 Car. II., eh. 27, and if not can a conviction made in the face 
of this latter Act be supported under the Ijord’s Day Act?

,/. A. Russell, for defendant ; U. L. Maitland, for Crown.
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Macdonald, J.:—Ah to the application of 21) Car. 11., eh.
27,1 think this .-tntutv could have lx*vn utilized if the information s. (’. 
had lx»en laid in time. The sale of fruit from a store and not from 
an eating or victualling house is not within the exemptions 
covered by the Act. See Slater v. Kraus, | I9H>| 2 K.B. 408.
It has Ix-en strongly argued that McPhillips, J., in deciding Hex v.
Wald on, 14 D.L.R. 898, 18 D.L.R. 109. 19 ll.C.R. .*>89. in the 
Court of Appeal, expressed a view of the law which would support 
the contention of counsel for the defendant. I do not so lead his 
judgment. I think he was dealing with the facts of that par­
ticular case ami the “necessities” that might arise under certain 
circumstances. If 1 am wrong in the construction 1 place ui>on 
such judgment, it would be open to the defendant, I presume, by 
some other proceeding, to obtain a further decision iqxm the 
jHjint.

The answer then to he given to the submission will lie, as to 
the first question that the sale of fruit on.Sunday by a merchant 
from his store is contrary to Ixith the provisions of 29 Car. II., 
eh. 27, and also of the 1 xml’s Day Act, K.S.C. 1900, eh. 158.
The second question is not as clear in its terms as 1 would desire.
However, if I understand its meaning, it is that an opinion is 
desired as to whether a conviction, for such a sale of fruit on 
Sunday, can be sup]>ortcd under the Lord’s Day Act, notwith­
standing any of the provisions of 29 Car. IL, eh. 27. if this lx* the 
opinion desired then I have already answered such question in the 
affirmative. Conviction affirmed.

JEFFERSON v. PACIFIC COAST COMPANY MINES Ltd.
Hrilish Columbia Supreme Courl, Morrison, ,/. Oelobrr 1916.

Corporations and companies i § V D—205) Kower to issue 
debentures—Fraud—Knowledge—Kona fide purchaser.|— The plain­
tiff, who at the time material to the issue herein resided abroad, 
is suing to recover on a block of délient lires purchased for him 
by his agent, who resided at the time in Vancouver.

Morrison, J.:—The debentures in question were issued by 
the defendant company, which was duly ineor]x>rated, all the 
statutory requirements in that respect having been complied with. 
According to the memorandum and articles of the company it 
had the power to issue the said debentures ; primâ facie, this
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transaction was within the powers of the company. 1 think Mr. 
Taylor asks me to fix an additional obligation upon the plaint iff 
to those already imjiosed, viz.: constructive knowledge of the 
“indoor management of the company” but the incidence of the 
obligations of constructive notice to those dealing with the regis­
tered company is lightened by the rule in Royal British Bank v. 
Turquand, (i E. & B. 327. In holding this view I am not unmind­
ful of a special Act. eh. 72, sees. 2 & 3 (1911) B.C. Statutes.

Mr. Taylor referred to the element of fraud in the ease of the 
Pacific Coast Coal Co. v. Arbuthnot et al., tried before Clement, J. 
(since reversed by B.C. Court of Appeal, 31 D.L.R. 378). As to 
that if fraud appears it was committed as between rival warring 
factions in the directorate or inside element of the company. 
The plaintiffs should not be visited in the circumstances of the 
present case with its consequences. All he had to do acting 
bona tide was to see that the company might have power to do 
what it purported to do. Bigger staff v. Bowatt's Wharf, [1896] 
2 Ch. 93. As I understand the issue* in the suit brought by the 
defendant company, and which is the* subject of appeal, the 
contest was lx»tween the two factions for ascendency in the con­
trol of the company in the outcome of which the plaintiff has now 
sought to be made the vicarious victim. The issue in the case* 
at bar is as between the plaintiff Jefferson anti the company 
which is Ixmnd by its acts when dealing with an innocent bonâ 
fide purchaser of debentures without notice as I tint! the plaintiiï 
herein is.

There will be judgment for the plaintiff. The third parties 
are dismissed from the suit. Judgment for plaintiff.

FARMERS ADVOCATE v. MASTER BUILDERS.
Manitoba King's lieru'h, Prenderyasl, J. October 27, 1916.

Contracts (§ IV 15—365)—Breach—Disintegration of work 
caused by temperature condition of building—Duty of owner to 
provide sufficient heat.]—Action for breach of an agreement 
whereby the defendants are alleged to Itave undertaken to finish 
the floors in the plaintiffs’ building with a coating of certain 
material manufactured by them and warranted to be dust-proof.

IT. M. Crichlon and E. A. Cohen, for plaintiff; P. C. Locke and 
C. P. Locke, for defendants.
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Prenderoaht, J.: In my oi>inicm the ring. <lisint(igra- MAN. 
tion and dusting was due to frost. K. B.

There was a duty on the plaintiff's part, as I take it, to keep 
the building at that time of the year sufficiently warm at all 
events for ordinary building operations, and in this they seem to 
have failed.

It was the plaintiffs' duty (whether the building should be 
held to have been under the immediate control of the architect 
or of the contractors) to provide sufficient heat to carry on therein 
at least ordinary building operations.

It was not the duty of the defendants’ supervisors, as 1 view 
it, to see that conditions obtained, other than those which were 
specially brought into requirement by the Master Builders' 
process. Had the use of the process required an appreciably 
higher temperature, 1 should say that the onus would then shift 
onto the defendants to shew that all due representations of the 
defective conditions of temperature were made by them to tin- 
plaintiffs.

But the use of this chemically inert matter apparently ad­
versely affected in no way the setting process, nor made the 
surfacing more susceptible to the influence of cold. The evidence 
would rather shew, judging from the state of the fifth floor, and 
of a large patch of pun* cement on the fourth, that the hardener, 
if it had any influence on the mixture, rather made it more im­
mune to the disintegrating effect of frost.

The defendants had a right to expect such conditions as would 
allow carrying on at least the necessary ordinary operations for 
the completion of the building, such as laying ordinary cement 
flooring, and those conditions were not provided.

That the temperature of the building was not fit for the 
prosecution of work of that class (irrespective of the modifica­
tions brought into the work by the use of the Master Builders’ 
method), seems to me a sufficient answer for the defendants to 
make to the plaintiffs' claim.

That the supervisors did not act with prudence seems clear 
enough. But the primary duty was on the plaintiffs, and the 
evidence by which they attempted to shift the onus which lay 
on them is not sufficiently certain and conclusive. There is also 
this which would tend to exonerate the supervisors, or at least

3
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minimise their resjxmsibility, that the defects in most eases <li<l 
not shew at onec Imt lieeame apparent only weeks later.

1 can conceive, sitting as a jury, that a different view might 
1mi taken of the whole matter. 1 confess that the decision 1 have 
reached is short of satisfying me altogether, and 1 may say 1 
have sought earnestly for some reason for ordering at least a 
return of the money, which I felt unable to do. On the 
whole, however. I cannot bring myself to maintaining the plain­
tiffs’ claim. Action dinmimed.

WHITE v. CANADIAN GUARANTY TRUST CO.

\tanitotni Kimfs Henrh, Vurron, ./. Xomuhcr I. 1916.

CilKT ( § ill 10)—From husband to wife Conxtructive deli mi/ 
—Claim hi/ administrator—Costs.] Action to recover by way of 
replevin a certain McLaughlin-Buick 4-eylimier automobile, 
which plaintiff alleges was a gift during marriage to her from her 
deceased husband, and which automobile, after the decease of 
her said husband, the defendant company, as administrator- 
of his estate, claimed and took fxissession of as being and forming 
part of the deceased’s estate, denying the plaintiff's right and 
title thereto.

F. M. liar bulge, for plaintiff ; Kilgour, K.( '., for defendant.
Curran, .1. : The sole question to l>c determined is whether 

or not there was a valid gift of the motor car in question by the 
deceased-to the plaintiff.

Upon the evidence, wholly uncontradicted or shaken in any 
way, I think it is impossible to hold otherwise than that then 
was an absolute gift of the car to the plaintiff by the deceased; 
that possession symlxilically was given the plaintiff when tin- 
deceased presented her with a copy of the order, and again when 
lie handed her the cheque to pay for the car. At all events, I 
think the deceased did all he could do to effect a delivery of pie- 

session to the plaintiff. There were words of present gift, fol­
lowed by a transfer of ixissession. Manual delivery is not neces­
sary in a case such as this: Kil/rin v. Hatley, ( 1892] 1 Q.B. 582.

In Shuttleworth v. McGillitray, 5 O.L.H. 530, it was held that 
under the Married Woman’s Property Act of 1884, R.S.O. (1807 . 
eh. 103, a married woman is under no disability as to receiving 
and holding personal as well as real property by direct gift from 
her husband, and that the subsequent possession of the property
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was the* wife’s although the house was occupied by her husband 
and herself.

In Hammy v. Margrvtt, (1894) 2 Q.B. 18, it was held that the 
wife had sufficient possession of the goods; for the situation of 
the goods being consistent with their being in the possession of 
either the husband or the wife, the law would attribute the |m>s- 

session to the wife who had the legal title.
I find as a fact, as was found in Tellier v. Dujardin, Hi Man. 

L.R. 423, that there was a gift of the pro]M-rty to the wife, and 
an acceptance of the gift by her; that the gift transferred the legal 
title to her, and possession would, under the circumstances, 
follow and Ik* referred to the legal title which was in the plaintiff. 
This case seems to be an authority for supporting the plaintiffs 
claim.

In Grant v. Grant, 34 Beav. 623, 627 (55 K.R. 776), a gift 
of chattels by husband to wife was supported on the* principle that 
a husband may constitute himself a trustee for his wife, ami the 
declaration need not be in writing, but the words must be clear, 
unequivocal and irrevocable.

Mews v. Mews, 15 Beav. 529 (51 K.R. 643), cited and relied 
on by the defendant, can Ik* distinguished, as the facts in that 
case were essentially different from those in the ease under con­
sideration. It establishes no different principle of law than that 
enunciated in the cases I have referred to.

1 am of opinion, therefore, upon the facts, that the plaintiff 
is entitled to a verdict for a return to her of the automobile in 
question, and that she is entitled to her costs of suit, and there will 
Ik* a verdict accordingly.

By cl. 3 of the statement of defence, the defendant submits 
in all things to act as this Court shall direct, and it claims to have 
the costs, charges and expenses properly incurred by it paid out 
of the estate of the said Edmund W. White, deceased. I refuse 
to give effect to the contention as to costs—at all events, to the 
extent of permitting the defendants to charge against the estate 
the costs of this litigation in such way that the plaint iff*» share 
iis the widow of the deceased will in the slightest degree be dimin­
ished. Beyond this I decline to go. The judgment as to costs 
will include any discovery examinations properly conducted by 
the plaintiff in the course of the action. Judgment for plaintiff.

36—31 D.L.it.
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MAN. KING V. IRVINE.

C. A. Manitoi>a Court of Appeal, Howell, C.J.M., Richard*, Perdue, Cameron, and
llaggart, JJ.A. November 26, 1916.

[See Annotation on real estate agents’ commissions, 4 D.L.R., 531.)

Brokers (§ Il B 1—14)—Commission—Liability of brokers 
between themselves—Admissibility of evidence.]—Appeal by plaintiff 
from a judgment dismissing the action. Reversed.

L. 1). Smith, for appellants; Hamilton, for respondent.
Richards, J.A.:—The defendant had an arrangement with a 

company that dealt in farm lands, under which he was entitled 
in case of making a sale for them of sec. 28, tp. 2, r. 3, east in 
Manitoba, or of procuring parties to whom they sold, to receive 
a commission of 50c. jn-r acre for selling, and also all moneys 
which the purchaser should be willing to pay for the land, over 
and above .$17.50 per acre.

The plaintiffs were acting under an agreement with the de­
fendant, the terms of which it is very difficult to gather from the 
evidence. Under that agreement the jdaintiffs procured two 
men, who afterwards Inaiglit the section between them. These 
men were brought into the matter, and put into dealing with the 
defendant, by the plaintiff's introducing the sale to them and 
procuring them to deal with the defendant, who again got them 
in touch with Mr. Ert, the company's agent or manager, from 
whom they actually bought.

As nearly as 1 can make out from the confusion of evidence, 
the plaintiffs claim that their agreement with the defendant was 
that they should share with him whatever he made out of tin- 
transaction.

I gat lier from the evidence that plaintiff's produced the pur­
chasers prejiared to buy for $18 |*-r acre, if tluit price should 1»< 
insisted on. If they had so bought, the plaintiffs would, on the 
defendant’s shewing, have been entitled to claim 50c. per acre, 
the difference between $17.50 (the minimum price) and tin 
$18.

Ert in fact sold to the purchasers for 817.50 per acre. Tin- 
defendant claims that, as a result of that, there was nothing for 
which the plaintiffs could claim against him, there being no 
surplus realised over the minimum price, ami that lie had never 
agreed to share the commission with them.
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After the tuile, the present defendant sued the land company, 
and garnisheed certain moneys due to them. That action was 
compromised by the company paying .$500 to Irvine, tin- plain­
tiff in that action, and the defendant in this one.

On the trial of this action, the plaintiffs sought to give in 
evidence the statement of claim in the present defendant's action 
against the company, and his affidavit filed on the garnishee pro­
ceedings. The trial Judge refused to admit them.

With deference, 1 am unable to concur in that ruling. It 
seems to me that they should have been admitted and their effect 
considered. The Judge nonsuited tla* plaintiff, holding that la- 
had not proved his case. The said statement of claim and affi­
davit have 1h‘(‘ii proved on the appeal and are very important 
evidence for the present plaintiff.

It is patent that that action was brought for Irvine’s own 
benefit as to $320 and for that of*the plaintiffs as to the other 
$320. How, in the face of the above statement of claim, affidavit 
ami letters, he could claim that hi- was not acting for the present 
plaintiffs, it is hard to sec.

There is no evidence that the plaintiffs consented to the $500 
compromise, or of what costs, if any, Irvine had to pay out of the 
$500.

As that sum exceeds the $320 that lie was claiming as com­
mission out of the $500 there is no doubt that, in compromising, 
he got a benefit from having sued for the $320, the difference 
between the $17.50 and $18 per acre.

It is a question whether he should not be made to account 
to the plaintiffs for the full $320 that he claimed from the com­
pany for their benefit. I think, however, that justice' would be 
done by holding him liable to them for half of the $500 realised, 
(hi that he is to be credited with $30.00, which he advanced to 
them, leaving a balance of $213.10.

1 would allow the appeal with costs, set aside the judgment of 
nonsuit in the County Court, and «‘liter judgment there for the 
plaintiffs for $213.10 and costs.

Howell, C.J.M., Haggart, and Perdue, JJ.A., concurred.
Cameron, J.A., (dissenting)::—Irvine's commission was a 

matter between him and Ert. I cannot see on what grounds 
the plaintiffs can claim to share in it. The evidence is that they 
knew of the existence of the agreement between Ert and Irvine.
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Thv view of the evidence which was no doubt taken by the trial 
Judge appears to me as reasonable. The plaintiffs bring this 
action and must establish their ease. This I consider they have 
failed to do, and I would dismiss the appeal. Appeal allowed.

KETTLE RIVER v. CITY OF WINNIPEG.
Manitoba King's Bench. Prendcrgast, J. October 27, 1916.

Municipal corporations (§ II F 3—180)—Supplying elec­
tricity—Essence of time—Delay—Liability.]—Action for damages 
alleged to have resulted from the defendants’ delay of 37 days 
in supplying the plaintiffs with electric power to lie used in carry­
ing on their business, which is that of paving block manufacturers.

F. M. Burbidge and IF. //. Curie, for plaintiffs; T. A. Hunt, 
K.C., for defendants.

Pren DERG AST, J.:—I am of opinion, applying the usual prin­
ciples to the facts, that there was a good and valid undertaking 
on the part of the city, that time was of the essence thereof, and 
that there was default.

1 attach no importance to the fact that, by resolution of the 
city council of January, 1912, John G. Glasco was appointed 
“acting-head of the Light and Power Department, under control 
of the city controller till such time as his duties were assigned by 
by-law or resolution of council.”

This was not a social matter, an exceptional transaction 
standing by itself as in Manning v. Winnipeg, 21 Man. L.R. 203. 
but was one in a very large class coming under a department 
whose ends are commercial, and which was transacted con­
formably with a confirmed practice amounting to a system, 
under which (and there was no other) the city allowed the 
department to lx* run for a commercial profit. See Biggar's 
Municipal Manual, p. 41, with resjK'ct to Trading Corporations 
and Municipal Corporations acting as a trading body. Also, 
Wells v. Kingslon-upon-Hull, L.R. 10, C.P. 402-409.

It seems to me that Mackay v. Dick, 0 App. Cas. 251, where 
there was a conditional sale and the purchaser prevented the possi­
bility of the plaintiff fulfilling the condition, offers only a very 
distant analogy to the present case where all the city had to do 
was to bring power home to the plaintiffs.

I also think that the evidence of congested traffic on the rail­
way, was not such as to Ik* a sufficient justification for the delay.

Judgment for plaintiffs.
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UNION BANK OF CANADA v. GOURLAY.
Manitoba King's Bench, Macdonald, ,/. Oclidnr 28, 1916.

Corporations and COMPANIES ( $ V F — 203)—Liability 
for unpaid stock -Illegality as defence—Estoppel.]—Act ion for 
balance duo on unpaid stock.

C. IL Wilson, K.(\, and IV. C. Hamilton, for plaintiff; II. ./. 
Symington, K.C., and II. /s’. Sieift, for defendant.

Macdonald, .1.:—The defendant was (or was entitled to 
lieeome) the holder of 50 preference shares of the Christie (Irani 
Co., Ltd., at §100 per share. §2.500 was paid upon the said 
shares in the summer and autumn of 1011, the balance. §2,500, 
remaining due and unpaid, was duly assigned to the plaintiff 
bank, who now claims payment and brings this action to recover 
the same.

The defendant attempts to avoid liability by alleging illegality 
in proceedings on the part of the company, in that the directors 
were not duly elected or qualified; that the meeting of directors 
at which the shares were allotted was not a duly constituted 
meeting, and that it was not lawfully held, and that the allot­
ment of shares was and is irregular and void.

The legality of this meeting and its by-laws are questioned 
particularly from the fact that the letters patent are dated the 
day following the date of the meeting and it is contended on behalf 
of the defence that this meeting was not legally constituted, and 
that all and every transaction founded on the authority of the 
by-laws passed at this meeting must be illegal, void and of no 
effect.

In view of the directors’ meeting being that of the provisional 
directors named in the letters patent together with the reading 
by the secretary of the ]lowers contained in the letters patent, 
I think, it can safely be held that the letters patent had 
issued at the time of the passing of these by-laws, and a clerical 
error must have been made either in the date of the letters patent 
or in the date of the holding of the meeting. 1 find that the 
by-laws were and are the regularly made and passed by-laws of 
the company in so far at any rate* as this action is concerned.

That the defendant was a director at the date of the second 
advance is beyond question and as such he must be held with 
knowledge of the company's business and that the bank advanced 
the money on the strength of the security of the assignment of

MAN. 
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the amounts unpaid by the shareholders on their subscribed stock 
in the company.

Under these circumstances it seems to me the defendant is 
estopped by his conduct from denying his liability for the balance 
unpaid upon the shares subscribed for by him and from denying 
the legal status and the regularity of the proceedings of the 
company of which he was a shareholder and a director.

The case for the plaintiffs appears to me even stronger than 
that of the plaintiff in the Dominion Hank v. Ewing, 35 Can. 
S.C.ll. 133. In that case there was a repudiation, although held 
too late, whereas here there never was a repudiation uhtil this 
action was brought. On the contrary, the defendant in writing 
admitted his liability. Judgment for plaintiff.

SMILEY v. RUR. MUN. OF OAKLAND.

Manitoba King's Bench, Curran, J. October 31, 1916.

Highways (§ IV A 5—151)—Unguarded *culvert—Injury to 
traveller—Motor Vehicles Act—Sufficiency of notice to municipality 
—Amount of damages.)—Action for damages for personal injuries 
received whilst travelling in a motor car on the night of June 
10, 1916, on a public highway in the municipality of Oakland.

Kilgour, K.C., for plaintiff; Henderson, K.C., for defendant.
Curran, J.:—The plaintiff claims the accident was caused 

through the negligence of the defendant municipality in permitting 
the road to fall into and continue in a state of non-repair by failing 
to properly fill in and repair an opening across the highway 
caused by a wash-out of the earth covering a certain culvert 
placed by the municipality across the roadway and which culvert 
it was the duty of the municipality to keep in repair.

I have no difficulty in reaching the conclusion that it was 
deep enough to be dangerous to some classes of vehicular traffic, 
and manifestly that it was so to the plaintiff's car and caused 
the accident and consequent injury to the plaintiff complained 
of. Had the cavity been filled up with earth or a platform or 
plank placed across the opening the accident to the plaintiff 
would not in all human probability have happened. At all 
events if it had happened, the defendants would not have been at 
fault. As it was, I think the defendant was guilty of negligence 
in allowing this culvert to be and remain for the space of about 
two months not only out of repair and in a defective and dangerous
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condition, but in failing to place or erect signs or signals of some 
sort that would have been reasonably effective to warn the trav­
elling public of the defect in the road and calling attention to 
the diverging road around it. in the following of which lay safety 
to the traveller.

The excuse put forward by the defendant for neglecting 
permanent and proper repairs to this culvert, namely, the difficulty 
of getting men and teams during seeding, is no answer for their 
neglect to fulfil a legal duty, even if it was true, of which I am not 
at all certain, for Councillor Dawley said he did not try to get 
the work done. Again, assuming that the difficulty of getting 
men and teanjs was a real one, still this does not excuse the neglect 
of the municipality to plan* warning signs to the cast and west 
of the culvert, which would notify travellers of the danger and cause 
them to turn out or the diverging road to avoid it. This seems 
to me to have been the clear legal duty of the defendant munici­
pality and it wholly neglected to perform it.

I have no difficulty in holding on the evidence that the munici­
pality was guilty of actionable negligence and that such negligence 
was the proximate cause of the accident and resultant personal 
injuries to the plaintiff.

1 find that the plaintiff was not guilty of any contributory 
negligence, and that the defences based u]xm the Motor Vehicles 
Act set up are not lxime out by the evidence.

The defence have not established that there was not a com­
pliance on the part of the plaintiff with sec. 16 of the Motor 
Vehicles Act. 1 cannot find either that the evidence establishes 
a violation of sec. 30 as to the rate of speed at which the plaintiff 
was travelling or of sec. 34, which provides that on approaching 
a culvert a person o]M»rating a motor vehicle shall have it under 
control and operate it at a speed not exceeding 1 mile in 5 minutes, 
or 12 miles an hour. The plaintiff's evidence, practically uncon­
tradicted, is to the effect that he slowed up as he came down the 
grade which led to the culvert, and that he was not travelling 
more than 5 or 6 miles an hour when the car hit the culvert. 
Anyway he did not know the culvert was there and could not see 
it at night.

No objection was taken at the trial to the sufficiency of the 
notice of the accident served u]x>n, or mailed to the clerk or reeve. 
The notice put in at the trial appears to comply with the statute

MAN.
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and was given in proper time and received by the clerk of 
the municipality, who brought it promptly to the notice of the 
reeve.

Dr. Bigelow, a witness for the plaintiff, and who was his 
medical attendant, says the plaintiff will never have as good a 
spine as lie had before owing to the accident; that the plaintiff 
suffered considerable bodily pain and was confined to his house 
from the date of the accident until July 11, following, is clearly 
established. Also that he suffered considerable pecuniary loss 
directly attributable to the accident. Some of his claims on this 
latter account appear to me to be somewhat speculative, others 
appear to lx; reasonably definite and well founded. The plaintiff 
held the position of district manager of the Manufacturers Life 
Ins. Co., working upon salary and commission, and his financial 
loss is confined to loss of commissions on business which he claims 
he would have been entitled to if he had not been disabled, and 
to loss of increased salary which was dependent upon a certain 
volume of business being secured for the company, which he says 
fell short owing to the accident.

Upon consideration I think $1,2(X) was not an excessive amount 
to allow the plaintiff, and I therefore assess his damages at that 
figure and enter a verdict in his favour for that amount, together 
with costs, which will include examination for discovery of the 
defendant’s reeve. Judgment for plaintiff.

WINDEBANK v. CANADIAN PACIFIC R. CO.
C. A. Manilidta Court of An/teal, Howell, Richards, Perdue, Cameron and

llaggart, JJ.A. November 6, 1916.

Damages (§ III A 3—00)—Valuation of hotel property— 
“Open market”—Conclusireness of findings.]—Appeal from a 
judgment for plaintiff in an action to recover the value of hotel 
property. (See also 25 D.L.R. 225, 20 Man. L.lt. 1). Affirmed.

Andrews, K.C., and Heijcraft, for appellant ; Elliott, K.C. and 
Macncil, for respondent.

Perdue, J.A.:—The circumstances out of which this litigation 
arose are set out in He Windebank v. C.P.U., 25 D.L.R. 225, 20 
Man. L.R. I. The arbitration, or the method of valuing the 
hotel building and the goods and chattels contained therein, 
luiving failed by reason of the death of one of the arbitrators 
named by the parties to value the hotel building, the present suit
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wap brought to recover the amount to which the plaintiffs claim 
they were entitled under the agreement. The trial Judge, after 
hearing the evidence as to the value of the building and chattels, 
entered judgment for the plaintiffs in the sum of $8,841.03.

The question was purely one of fact in which the trial Judge 
after careful consideration arrived at a conclusion upon a large 
mass of evidence given by a number of witnesses, who express 
wide diversity of opinion as to the valuations to be placed upon 
the properties in question. 1 see no sufficient reason why this 
Court should interfere with the finding of the trial Judge, who 
heard the witnesses, and was in the best position to estimate their 
credibility to weigh the whole evidence and to place a valuation 
upon the properties.

I would dismiss the appeal with costs.
Howell, concurred.
Cameron, J.A. (dissenting) :—It would seem to me, on re­

flection, that it would be reasonable and equitable, in view of the 
evidence and the circumstances, to place the value of the buildings 
and chattels, under the provisions of sec. 8 of the agreement, at a 
sum equal to the amount due the defendant company. To this 
extent I would allow the appeal.

Richards, J.A., concurred.
II ago art, J.A.:—I agree with the conclusion arrived at by 

the trial Judge. I agree with him when he finds that the provision 
in sec. 8 of the contract in question, that the value should In­
fixed “at a sum which in their opinion the said buildings and 
chattels would reasonably command on the open market,” is 
here inapplicable to the existing conditions. Here we are not 
measuring the damages sustained by a breach of contract for the 
sale and purchase of ordinary goods and chattels. There the 
price in the market (which means open market) is an important 
factor and the measure of damages is the difference between the 
contract price and the market price at the time appointed for 
acceptance.

The words “open market” are not applicable here. “Open 
market” implies competition between intending purchasers. 
Here there could be no real competition. The actual purchaser 
is the defendant company. Even if the defendants had not 
1 fought and were only prospective purchasers, every one 
would know that the hotel and contents were an appurtenance
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or adjunct to the defendants’ railway system fihd that the value 
could he appreciated or reduced by the attitude of the company 
towards the summer resort. The company could encourage or 
discourage traffic to the hotel and would he under no obligation 
to consider the interests of another purchaser.

I submit the foregoing in addition to the reasons given by the 
trial Judge. As to the amount of the verdict, the trial Judge has 
found on a question of fact, which finding we should hesitate to 
interfere with. The appeal should be dismissed.

A ppeal dismissed.

REX v. DUCKWORTH.
Onturio Supreme Court, Meredith, C.J.C.P., and ('lute, Riddell, Lenmu, and 

Masten, «/./. May 22, 1916.

New trial (§ II—8)—Misdirection as to inquest evidence— 
“Substantial wrong or miscarriage."]—The prisoner, who ad­
mittedly shot and killed his brother-in-law, was tried on a charge 
of murder. The plea was that the shooting was accidental or 
done in self-defence. Three Crown w itnesses who, at the coroner’s 
inquest and at the preliminary investigation before a magistrate, 
had testified to facts which made against the defence, at the trial 
mainly contradicted their former testimony, and gave unsatisfac­
tory evidence tending to exculpate the prisoner. Counsel for 
the Crown, treating them as adverse, cross-examined them, and 
read to them portions of their dejiositions before the coroner and 
magistrate, which they mainly either contradicted or did not 
altogether admit to be true. The depositions were put in, and 
in his charge to the jury the trial Judge referred to them. No 
objection to the charge was made by counsel for the prisoner 
Ix-fore the verdict, which was “guilty,” but, after the verdict 
and sentence, upon the application of counsel for the prisoner, 
a case was stated by the trial Judge for the opinion of the Court, 
the question submitted being, “ Was there in my charge to the 
jury either misdirection or nondirection in respect to the use 
made at the trial of the evidence of these three witnesses, or any 
of them, given at the inquest, or at the preliminary investiga­
tion?”

C. J{. McKeown, K.C., for the prisoner, argued that there had 
lxK*n misdirection and nondirection by the trial Judge. The 
counsel for the Crown had been allowed in effect to place before
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the* jury evidence taken at the inque st, by reading a large* portion 
of such evidence l>e*fore the questions were asked. This evidence 
could not have lH*e*n allowed if put in as part of the* Crown's 
ease in the* usual way. The Crown's witnesse*s were alloweel by 
the trial Juelge's discretion to be treate*el as hostile. Counsel 
state*d that his objection was ne it that the* evide*nee had be*e*n 
allowed in, but to the use* that had be-en made; of it. The trial 
Judge should have tolel the jury that the* evidence* taken be'feire 
the coroner was inadmissible te> prove the* fne*ts, and was receiv­
able only for the pur]>ose* of elise*re*eliting the*se* witne*sse*s: Phipson 
on Evidence, 2nel e*d., pp. 419, 420.

./. It. Cartwright, K.C., and Edward lia nig, lx.( for the Crown, 
contended that the most that could be said was that the* whole 
of the evidence of these* witnesses should be elisre*garele*el; and 
even without their testimony there was sufficient proof of guilt: 
Hex v. Thompson (1913), 24 Cox C.C. 43. As to the* Judge*’s 
charge, if it were* le>oke*el at as a whole, as it should be*, no fault 
e*oulel be founel with it: Hegina v. Garner (1889), ti Times L.R. 
110. A ne*w trial should not be granteel unless a substantial 
wrong or miscarriage of justie*e* weiuld follow' the* refused of one: 
Eberts x. The King, 7 D.L.R. 538, 47 Can. S.C.R. 1; 20 Can. Cr. 
Cas. 273; Criminal Coele, see. 1019. Ami it was for the* prisoner to 
<*stablish that there* would be such a substantial wrong: Itexx. 
liomano, 21 D.L.R. 195, 24 Can. Cr. Cas. 30. Here, e*vcn if there* 
hael been misdirection or nondire*ction, no injustice had be*e*n done* 
thereby.

Held, by Clute, Riddell, and Masten, .1.1. (Meredith, 
C.J.C.P., ami Lennox, J., elisse*nting in the re*sult), that the* 
de*positions taken on the forme*r occasions were not be*fore* the 
jury as e*viele*ne*e of the facts, but must be* confined in the*ir effect 
to the eliscrceliting of the* witnesses who hael prove*el aelverse; 
that the fact that no objection te> the* charge* was maele* at the 
trial was not a fatal obstacle to the* sue*e*e*ss of an objection made 
later; that the trial Juelge miselire*e*te-el the* jury by giving them 
to unele*rstanel that, in determining the* facts, they might consider 
what the witnesses hael sworn previously; that the eiuestion 
asked shoulel be answered in the affirmative; and, notwithstanding 
that there was other evidence* upon which the* jury cemlel properly 
leave based a verdict of “guilty,” that there shoulel be a new trial, 
“some substantial wrong or mise*arriage ” (Criminal Code, R.8.C. 
1906, ch. 146, sec. 1019) having lH*e*n oe*easioneel on the trial.

ONT.
s. C.
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Per Meredith, C.J.C.P., and Lennox, J.f that the trial 
Judge1 did not tell the jury—that which would lx* obviously 
erroneous—that the dejxwitions, in themselves, were evidence : 
adverse witnesses having in part admitted the truth of their former 
testimony, and their contradiction of it, as far as it went, being 
of a very unsatisfactory character, that which the trial Judge 
did was to ask the jury which story they believed—and that he 
was obviously justified in doing, but, if that had not Ix-en so, as 
there were but two stories of the crime, the one told by all tin- 
witnesses at the earlier investigations, repeated by one of them 
at the trial, and strongly eorrolmrated by the circumstantial 
evidence, and the other a new story unsatisfactorily told by some 
of these witnesses at the trial, there was no misdirection in saying 
to the jury that the case depended upon which of these stories 
they believed; and so the question should lie answered in the 
negative and the conviction confirmed.

Per Meredith, C.J.C.P., that as to contradiction there is no 
difference between the cast- of an “adverse witness" and a witness 
called by tlu1 other party.

Per Lennox, J., that, if there had been misdirection, “no sub­
stantial wrong or miscarriage was thereby occasioned," and so 
the conviction could not be set aside or any new trial granted 
(sec. 1019, supra). -------- New trial ordered.

LANGLOIS v. AMYOT.
Saskatchewan Supreme Court, McKay, J. August 22, 1916.

Contracts (§ IV A—321)—Agreement to seed land—Claim 
for extra work unauthorized—Payment—Counterclaim.]—Action 
to recover the sum of $714.35, which the plaintiff alleges he paid 
out while acting as defendant’s agent in the spring of 1913 in 
connection with disking defendant’s land in preparation for 
seeding it.

Skeliin, for plaintiff ; Livingstone, for defendant.
McKay, J.:—It is quite clear from the evidence and that of 

the defendant, that both parties understood that the land was 
ready for the seed, and plaintiff had broken the land and prepared 
it for that purpose in 1911 and 1912, and had Ixxm paid for it. 
And both parties also understood that the portion that had been 
seeded in 1912, which had been broken in 1911, could be seeded 
on the stubble.

On April 24, 1913, defendant asks plaintiff at what price can 
it be seeded, and on April 26, 1913, plaintiff answers “cost same
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as last year for seeding.” The cost last year (1912) was the price 
of the seed grain, cost of hauling it to the farm, and blue-stoning 
it, and $1 per acre far putting it in the ground. It seems to me, 
then, the defendant is justified in his contention that that is all 
he agreed to pay, and the evidence from plaintiff’s examination 
for discovery shews that that is what he understood the tele­
grams to mean. It appears, however, from plaintiff’s evidence, 
that when he went to look at the land, he came to the conclusion 
chat it would not lie well to seed it as it was, hut that he should 
have the stubble land disked once, and the other land twice, 
l>efore seeding it and it is for money paid out in connection with 
this additional work that he sues.

I do not think that he had any authority to do this. He 
knew that defendant he* incurring any furl her expense
in connection with this land in 1913, and had been expressly 
asked what the cost of seeding would be, and he replied as aliove, 
and without getting permission to do so he incurs a further cost 
of $714.35 to do work winch he had been previously paid for, 
that is, if this land had been properly broken, disked, and harrowed 
and made ready for seed in 1911 and 1912, it would not have been 
necessary to do this additional work, and even if necessary, he 
should, under the circumstances, have first obtained authority 
from the defendant to do so and in his examination for discovery, 
and in his letter to defendant of September 18, 1913, plaintiff 
admits he had no instructions or authority to do this work but 
took it on himself to do it.

I find that the plaintiff contracted with defendant to seed 
this land in question at $1 per acre, and defendant to pay for the 
actual cost of the seed grain, hauling it and blue-stoning or cleaning 
it, and that plaintiff had no authority to incur the* expenses for 
which he is claiming payment from defendant, and defendant is 
not liable therefor.

The amount due to plaintiff under the said contract, taken 
from plaintiff’s own statement, was $1,002.75.

In said state , plaintiff admits he received from the 
proceeds of the side of sheaves and screenings belonging to de­
defendant $02.50, and he admits and the evidence shews he 
received from defendant, by two drafts and a cheque, $993.05, 
a total of $1,050.15, which would leave a balance in this account 
in favour of defendant of $53.40. All the aliove payments were
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received by plaintiff before this action was commenced. I, 
therefore find that he was paid in full by defendant for what was 
due him under his contract before this action was commenced.

Now, with regard to the counterclaim, wherein defendant 
claims $55.

As alx>ve stated, on the seeding contract account there is a 
balance in favour of defendant of $53.40. The difference of 
$1.00 between my figures and defendant’s claim is explained by 
the fact that defendant in his defence claims he paid plaintiff in 
addition to the $02.50, the sum of $995, whereas 1 find it w is 
$093.05.

But it appears from the evidence that defendant allowed 
plaintiff $38.40 for a trip to Regina and $15 for poisoning gophers, 
apart from the seeding contract, and when defendant was making 
the last payment in June, 1913, on the seeding contract account, 
he included these two items. These items amount to $53.40. 
Consequently there was in fact no over-payment on the seeding 
account because the $53.40 included in the last payment of 
$343 was to cover these two items which were not in dispute. 
I therefore dismiss the counterclaim.

The result is that the plaintiff’s action is dismissed with costs 
to defendant, and the defendant’s counterclaim is dismissed with 
costs to plaintiff. The defendant will be entitled to have so much 
of his costs as will equal the plaintiff's costs of the counterclaim, 
set off against said costs of counterclaim. Action dismissed.

IMPERIAL BANK v. HILL.
Saskatchewan Supreme Court, Xrwlatids, J. May 16, 1916.

Bills and notes (§ V B 1—130)—Liability as surety—Dis­
charge—Right of holder in due course.J—Action on a promissory 
note, and the defences are: that defendant was only surety to 
one Seger, who was also a maker of said note, and that it was 
agreed that said note should, at its maturity, lie presented to 
Seger, and that notice would be forthwith given to defendant in 
case of dishonour. That the note was not presented for payment 
and no notice of dishonour given to defendant; that defendant is 
entitled to a credit of $000 paid by Seger; that the note was given 
by defendant and one Seger to the J. M. Amiable Co. Ltd. on 
account of the purchase price of a section of land, that said 
Annable Co. repossessed the said land and released Seger from 
all liability on the agreement of sale and the note and thereby
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released the defendant; that Annal>lc Co. resold the land to one 
Lockwood and transferred the same to him and the right of the 
defendant to be subrogated to the claim of Soger and his right 
to a lien on the land has been prejudiced and rendered valueless 
and plaintiff is thereby estopped from making any claim against 
defendant.

Henson, for plaintiff ; Taylor, K.C., for defendant.
Newlands, J.:—There was no evidence that the plaintiff 

had any knowledge that the note sued on was part of any of tin- 
above transactions nor was it proved that the Amiable Co. 
had any intention to release Hill from his indebtedness thereon 
in making said dealings, and 1 am therefore of the opinion that 
the plaintiffs were holders of the note in due course and were
entitled to recover. --------- Judgment for plaintiff,

UNION BANK v. ENGEN.
Saskatchewan Supreme Court, Elwood, J. September 23, 1916.

Receivers ( § I B—12)—Interim injunction—Preservation of 
income from land—Claim of equitable mortgagee—Amendment.} 
Application for a temixirary injunction restraining defendants 
from receiving rents or profits of land and for an order adding 
A. E. Clarkson as a defendant to the action and also for an order 
appointing the sheriff of the above judicial district a receiver, to 
collect and receive the rents and profits and also for an order 
amending the prayer for relief in the statement of claim.

Hastedo, for plaintiff ; Hogarth, for defendants.
Elwood, J.:—The plaintiff claims to be entitled, as an equit­

able mortgagee, and there is evidence before me that unless a 
receiver is appointed the plaintiff may be prejudiced. I am of the 
opinion that there is jurisdiction to np]>oint a receiver, see Holmes 
v. HeU, 2 Beav. 298; Pease v. Fletcher, 1 Ch. D. 273; Aberdeen 
v. Chilly (1839), 8 L.J. Ex. Eq. 30; Aikins v. Wain, 13 Gr. 010, 
21 Hals. 201. There will therefore be an order continuing until 
the trial of this action the injunction granted therein by New­
lands, J., dated August 25, 1910. There will be an order adding 
Clarkson as defendant herein and restraining the said Clarkson 
from paying, giving, or turning over in any way any rents or 
profits from the s.w. \\ of sec. 21, in tp. 30, r. 4, w. of the 3rd m., 
in the Province of Saskatchewan, either in cash, grain, or other­
wise to the defendants, Fred Engcn, Laura Engen, and Walter 
Crozier and any or either of them before the trial of this action.

SASK.
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There will he an order amending clause 5 of the prayer for relief 
in the plaintiff's statement of claim by adding thereto the fol­
lowing words, namely, “And a receiver appointed to receive the 
rents, and profits of the said land to which the said defendants are 
entitled.” Then* will he an order ap)X)inting the sheriff of the 
judicial district of Saskatoon a receiver to collect and receive the 
rcnts and profits of the defendants Engen, ami Crozier or any 
or either of them, of, from, or with reference to the said land from 
the said Clarkson or any other person, i>ending the trial or other 
disposition of this action.

The costs of this application and the said receiver are reserved 
for the trial Judge. --------- Application granted.

ROBERTSON v. CANADIAN KLONDYKE MINING CO.
Yukon Territorial Court, Mwaulay, J. Octolter 17, 1916.

Master and servant ( § 11 A4—($3)—Defective foundation 
of dredge—Liability.]—Action by servant for personal injuries.

F. T. Congdon, K.C., for plaintiff; C. W. C. Tabor, for de­
fendant.

Macaulay, J.:—1 find as a fact on the evidence that the 
accident occurred by reason of the defective foundation upon 
which the foot blocks, which were spiked to the bottom of the 
posts which were used in tin1 construction of the platform or ways 
upon which the dredge1 rested for repairs, were placed.

The superintendent was aware of the defective conditions 
and took no steps to remedy them, and was negligent in the duty 
imposed upon him in these respects, and this is not a case, in my 
opinion, where a coin]x>tent man exercised his best judgment and 
honestly discharged his duty, even when that best judgment and 
duty turned out to be mistaken.

There was no evidence offered to shew that the plaintiff was 
aware of the defective condition of the foundation, and failed to 
rejxirt it to the superintendent within a reasonable time. The 
only evidence offered in this respect was the evidence of the 
plaintiff who said lit1 “took it for granted that the men in charge 
knew all about the safety of the dredge,” and apparently he did 
not expect an accident to happen.

There will be judgment for the plaintiff for loss of time for 
102 days at $7.50 per day, plus hospital expenses, costs of medicine 
and doctor's bill above mentioned, making a total of $803, and 
his costs of this action. Judgment for plaintiff.
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TORONTO ELECTRIC LIGHT CO. v. CITY OF TORONTO. IMP.

Judicial Committer of the Privy Council, \ iscount Haldane, Lord I*. C.
Atkinson, Lord Shan' and Lord Parnuutr. October 2 A, 1916.

Municipal corporations (§11 !•' I 1711 Electricity Erection of
POLKS AND WIRES.

The letters patent of the Toronto Electric Light Co., together with 
the Act of 1SS2 (45 Viet. eh. Ill), conferred upon the City of Toronto 
the absolute right to |>eriuit or prohibit the erection of poles for the 
maintenance of wires for electric supply on the streets and public places 
of the city, and this right has always, by the subsequent agreements 
and contracts, been consistently guarded and preserved.

[Toronto Electric Light Co. v. City of Toronto. 21 l>.l..It. S5«l, :{!{ O.L.It.
2<i7, affirmed).

Appeal from the judgment of the Supreme Court of Ontario, Statement. 
21 D.L.R. 859. 33 O.L.It. 267. Affirmed.

The judgment of the Hoard was delivered by
Loan Atkinson:—This is an appeal from a judgment of i-ordAtki.iwn. 

the First Appellate Division of the Supreme ( 'ourt of Ontario,
21 D.L.R. 859, dated March 15, 1915, whereby the judgment of 
Middleton, .1., 20 D.L.R. 958. in favour of the appellant. the 
plaintiff in the suit. was set aside and it was ordered that, subject 
to certain declarations therein set out. the action should be dis­
missed with costs.

The case is not free from difficulty. This is due in a great 
degree to the fact that some important transactions which took 
place between the parties to this appeal were not evidenced by 
nor embodied in formal written instruments.

The a])|K‘llant company was incorporated by Letters Patent 
September 20, 1883, under the provisions of one of the Revised 
Statutes of Ontario, entitled An Act respecting the Incorporation 
of Joint Stock Companies by Letters Patent (R.S.O. 1877. eh.
150), and of An Act respecting Companies supplying electricity 
for the purposes of light, heat, and power (45 Viet. ( 1S82) eh. 19).

The Letters Patent purported to confer upon the appellant 
company the following amongst other powers, namely, power 

To manufacture, produce, use. and sell electric light and power, to erect 
and construct plant, works, buildings, storehouses, and all otlv-r machinery 
for the production or manufacture of such electric light or power, and to 
lay down, set up, maintain, renew and remove in and upon and under the 
streets, squares, and public places of the said city of Toronto all wires, 
lines, tula's, pipes, |»olea, posts, and all other apparatus and appliances to 
• liable said company to supply and distribute such electric light and |*»wer; 
to supply electric light or power to such persons, companies, or eor|M>ra- 
tions as may require the same on such terms as may he agreed. . . .
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By sec. 2 of the above-mentioned statute (45 Viet., eh. 19) 
it is enacted that:—

Every company incorporated under thin Act may construct, maintain, 
complete, and ojierate works for the production, sale, and distribution of 
electricity for purjMises of light, heat. and power, and may conduct the same 
by any means through, under and along the streets, highways, and public 
places of such cities, towns, and other municipalities; but as to such streets, 
highways, and public places, only upon and subject to such agreement in 
respect thereof as shall be made between the company and the said muni­
cipalities respectively', and under and subject to any by-law or by-laws 
of the councils of the said municipalities, passed in pursuance thereof.

And by sec. 3 it is provided that secs. 50 to 00 and secs. 02 to 
85 inclusive of an Act of the Revised Statutes of Ontario, entitled 
An Act respecting Joint Stock Companies for supplying cities, 
towns, and villages with gas and water (1877, eh. 157), should be 
used as part of the above-mentioned statute (45 Viet., ch. 19), 
the word “electricity” being substituted for the words “gas” or 
‘‘gas or water” or “gas and water; ” and the words “wires or conduc­
tors” being read after the words “mains and pipes” or “mains or 
pipes” where these words occur in those sections. On referring 
to the sections thus incorporated it will be found that compulsory 
powers are only conferred upon the company in respect of one or 
possibly two matters. It can undoubtedly under sec. 82 enter, if 
necessary, upon land outside but within 10 miles of the city of 
Toronto, and erect works thereon without the consent of the 
owner. Provision is made for arbitration on such occasions, and 
under secs. 56, 57, and 58 the company may possibly have com­
pulsory powers where the different parts of a building belong to 
different proprietors, or are in the possession of different lessees 
or tenants, to carry their wires or conduits over the projierty of 
one or more of those proprietors or tenants to the property 
belonging to or in possession of another, or to break up and 
cut trenches in passages common to neighbouring proprietors 
or tenants and to erect works thereon or thereunder, making 
due satisfaction therefor, but in these two cases alone.

The company, however, is by sec. 69 prohibited from taking, 
using, or injuring any house or other building, or land set apart 
for a garden, orchard, yard, park, paddock, or such like, or 
from conveying from the premises of any person water already 
appropriated and necessary’ for domestic use, without the consent 
in writing of the owner or owners first had and obtained.
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This provision thus incorporated into see. 3 of the Act of 
1882, touching the consent of the owners in writing, required ns 
a condition precedent, may afford some clue to the proper con­
struction of the immediately preceding section of the same 
statute dealing with the streets and highways under the control 
of municipalities.

The incorporation of a company, such as the appellant com­
pany, is, in the Province of Ontario, by no means a matter of 
course. By the Ontario Joint Stock Companies’ Letters Patent 
Act (R.S.O. 1877, eh. 150), the Lieutenant-Oovernor in Council 
is emixnvered to grant a charter to any number of persons, not 
less than five, who shall petition therefor, constituting them, 
and such others as may become shareholders in the company 
about to be formed, into a body corporate for the purposes men­
tioned. Of the granting of the Letters Patent notice must 
forthwith be published by the Provincial Secretary in the “Ontario 
Gazette.” The company so incorporated may, amongst other 
things, acquire, hold, alienate, and convey real estate subject 
to the restrictions and conditions imposed by the Letters Patent, 
and will also be entitled to all the powers, privileges, and im­
munities requisite for the carrying on of its undertaking as though 
it had been incorporated by a special Act of the legislature em­
bodying all the provisions of this statute.

The appellant company, in exorcise of the powers thus con­
ferred upon it, established an extensive system for the distribution 
of electricity over almost the entire city of Toronto. It supplied 
current to private customers and to the respondents for the 
lighting of the street lamps. The system was in 1912 a composite 
one, partly overhead, partly underground, but inter-communica­
ting. Much the larger part was overhead. It then covered 
370 street miles, the wires being carried on 15,705 poles erected 
on the streets and public places of the city. These poles, the 
greater number of which were owned by the appellant company, 
the remainde r used by it with the permission of their owners, 
carried 1,450 miles of wire. In the great majority of cases 
each of the poles carried wires supplying current for domestic 
lighting and power and also wires for street lighting. In a minority 
of instances the poles and wires were used for one service only, 
sometimes for street lighting alone, sometimes for domestic ser­
vice alone.
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Tin* underground system at this period consisted of about 
350 miles of single conduit laid in 28 to 30 street miles. Manx 
of the circuits of the company are in part overhead and in part 
underground. At many points the overhead conductors feed 
the underground, and at many others the process is reversed. 
The two systems were in 1012 so interlaced, as it was styled, 
that if the overhead construction were removed, the under­
ground, in some instances, would have no connection with the 
terminal stations or sub-stations of the company or with am 
source of ilower. It was not disputed that the cost of con­
structing underground conduits so far exceeds that of carrying 
wires overhead upon poles, that having regard to the prices 
obtained for current, the former system is only commercially 
ixissible of adoption in a limited and favoured area in the city 
of Toronto where customers are both large and numerous. In 
this state of things the respondents, on February 6, 1912, passed 
a resolution, denying amongst other things, (1) the right of tin- 
appellant company to lay any underground conduits outside tin 
limits of the city of Toronto as they existed on November 13, 
1889, and (2) its right to construct jiole lines within the city saw 
for the purpose of implementing its contract with the respondent > 
themselves for street lighting. They followed this up about tin 
middle of October, 1912, by preventing by force the appellant 
company from erecting additional poles and wires, and also cut 
down and removed certain poles and wire, part of the appellants' 
overhead system, which had been erected and were in actual use 
for some three years previously. Thereupon the action, out of 
which this appeal arises, was on October 26, 1912, instituted, 
claiming an injunction restraining the respondents, their servant < 
agents, and workmen from cutting down, removing, or other­
wise interfering with the poles and wires of the appellant com­
pany situate on the street and other public places in the city of 
Toronto, and also claiming damages and further relief.

On October 26, 1912, an interim injunction in the terms of 
the claim was granted by Middleton, J. It was on November 
4, 1912, continued by him till the trial; and, on the hearing 
of the case was by the order of that Judge, dated May 14, 1914. 
made perpetual. It was referred to the Master in Ordinary 
of the Court to ascertain the amount of damages sustained lo 
the appellant company by reason of the acts complained of.
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Oil appeal from this judgment to tin* Appellate Division 
of the Supreme (’ourt of Ontario, that Court. (Jarrow. J.A., I*. C.
dissenting, delivered judgment allowing tile apjieal. and liv their Toronto

order dated March 15, 1915, set aside the judgment and order Electric 
.... i i i i i . ' , Light Co.appealed from, and declared that, save in the eases therein

specified, the appellant company had not any right to use any 'iNhwinto 
strict, highway, or public place within tin* limits of the city of

.il . . . , Lord Atkimoi
ioronto, as they then were or might thereafter be constituted, 
in order to conduct electricity for the pur]>ose of supplying light, 
heat or power. Nor any right to erect, construct, maintain, 
complete or operate in, along, over or upon any of the said streets, 
highways, squares, or public places any pole, wire, line, tube, 
pipe, post or other apparatus or appliance whatever for the pur­
pose of conducting electricity. The exceptions mentioned art- 
three in number. First, the right to erect poles and wires for 
the distribution of electricity on the aforesaid streets and public 
squares, and public places secured to the appellant company by 
the terms of an agreement dated August 110. 1883, entered into 
by the respondents and one George I). Morton. Second, the 
rights secured to it by the provisions of certain agreements made 
during the years 1901 to 1911, inclusive, giving special permission 
to erect poles and string wires thereon for certain purposes on 
certain parts of certain streets or public places in the city of 
Toronto. And, third, the right under the terms of an agreement 
made between the appellant company and the respondents, 
dated November 13, 1889, to construct, lay down, and operate, 
etc., certain underground wires and conduits in any of the streets, 
lanes, parks and public places in the said city for the distribution 
and supply of electricity and also the right to distribute the same 
thereby.

The question for the decision of the Hoard is in effect which 
of these two orders, that of Middleton, .1., or that of the Appellate 
Division is riglit. To determine that question it is necessary, 
in the first instance, to decide what is the true meaning of the 
words: “Only upon and subject to such agreement in respect 
thereof as shall be made between the company and the said munici­
palities respectively,” as used in sec. 2 of the statute of 1882 (45 
Viet., ch. 19). It is admitted by the respondents that this agree­
ment need not be under seal. It is not expressly required even 
to he in writing. They contend, however, rightly their lordships
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think, that it must he at least a formal agreement as distinguished 
from mere silent acquiescence or implied consent, and the one 
thing apparently certain about it is that by the use of the words 
“only upon” its existence is made a condition precedent, which 
must be fulfilled by the company before it becomes entitled h. 
enter upon the streets and public places of the city to construct 
its works.

A provision somewhat analogous to this is to be found in 
sec. GO of the Act of 1877, ineori>orated into sec. 3 of the Act of 
1882, dealing with the owners of private property. It enacts that

Nothing contained in this Act shnll authorize any such company, or 
any ix-rnon acting under the authority of the same, to take, use. or injur-- 
for the purposes of the company, any house or other building or any l.-iml 
used or set apart as a garden, orchard, yard, park, paddock, plantation 
etc., (or) convey from the premises of any person any water already appro­
priated and necessary for his domestic uses without the consent in writing 
of the owner or owners thereof first had and obtained.
The owner or owners could, of course, attach any conditions they 
pleased to their consent. It would be strange indeed if see. 2 
of this statute should confer upon municipalities, in respect 
of the streets and highways over which they had authority and 
control, protection altogether less effective than the succeeding 
section confers on the owners of the hereditaments thus men­
tioned, and that silent acquiescence or implied permission should 
be held sufficient to satisfy sec. 2 but insufficient to satisfy set-. 
3. By holding that the actual making of a formal agreement 
is a condition precedent in the first case, just as the obtaining 
of consent in writing is a condition precedent in the second, 
two sections are made to harmonize, and the construction which 
makes them do so is, in their Lordships' opinion, the true con­
struction of the statute.

It is next necessary to determine what is the character of 
the rights and powers, the nature and width of the so-called 
franchise conferred upon the appellant company by the Letters 
Patent and this statute of 1882 taken together. Upon this 
point the parties are at right angles. Sir Robert Finlay con­
tends on behalf of the corporation that, whatever the nature of 
the agreement mentioned in sec. 2 of this statute, his clients 
have an absolute* right to prohibit and prevent the company 
from constructing, maintaining, or operating any works under, 
along, or upon the streets, highways, or public places of the city
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of Toronto for the production, distribution, or side of electricity 
for any purpose whatever. While Sir John Simon contends on 
Dehalf of the company, on the other hand, that the franchise 
which it possesses entitles it to do all these and the other things 
mentioned in the letters Patent and this statute, and that the 
rigid, of the respondents is confined to merely prescribing and 
regulating the mode and manner in which the franchise is to be 
exercised and enjoyed. He insists that, should the respondents 
absolutely refuse to permit his clients to exercise1 their so-called 
franchise, they could, by suit at law, restrain the corporation from 
so doing, and compel them to confine themselves to their proper 
function of merely regulating the mode and manner in which 
the franchise should be exercised and enjoyed. That contention 
appears to their Lordships to mean, in effect, this: That the 
powers conferred upem the company are, in relation to this matter, 
really compulsory. But it is admitted that the Letters Patent 
do not, per sc, confer compulsory powers; that they are only 
enabling in character and merely determine1 what is intra rires 
of the company, as would a memorandum of association deter­
mine it in this country in the case of a limited liability company 
under the Companies Act. The- language of see. 2 of the Act of 
1882 is permissive, not compulsory. It provides that companies 
incorporated under that Act “we///”construct, maintain, complete, 
and operate works, etc., etc. And by the Interpretation Act of 
Ontario (R.K.O., 1877, ch. 1) it is provideel that in any of the 
revised Statutes of Ontario the word “shall" is to be construed 
as imperative, the word “may" as permissive, when not incon­
sistent with the context and object of the1 particular statute. 
Again, some of the sections of the Act of 1877, incorporated into 
sec. 3 of the Act of 1882, confer, as has already been pointed out, 
compulsory powers; but these ]lowers are confined to the matters 
already mentioned. In no other cases have the company com­
pulsory /lowers.

Their Lordships cannot, therefore, find anything in the Act 
of 1882 which would require the word “may” in sec. 2 of that 
statute to receive other than its permissive meaning. The very 
fact that special provision is made in sec. 82 of the Act of 1877 
for dispensing with the consent of the owner of land outside the 
city and referring the matter to arbitration, furnishes a strong 
argument for holding that in all other cases the powers of the
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company an- not compulsory. On the whole, their lordships 
are of opinion that the Letters Patent, coupled with the statute 
of 1882. confer upon the respondents the right to refuse, with 
absolute impunity, to permit the appellant company to erect 
any ] Miles or wires for the production, distribution, sale, etc., of 
electricity on the streets, highways, or public places in the city 
of Toronto; and that the contention of the company on this 
point cannot he sustained. These conclusions necessitate a brief 
examination of the dealings of the appellant company and tin 
respondents touching the supply of electricity to the city of 
Toronto from the year 1883 to the date of the removal of the poles 
of the former in the year 1912. The agreement of August 30. 
1883, mentioned in the order appealed from, was made1 between 
the respondents and the promoters of the appellant company, 
and was adopted by the company after incorporation. It begins 
with a recital that the promoters had applied for a charter of 
incorporation of a company under the name of “The Toronto 
Electric Light Company.” but that same had not yet lieen granted : 
that the promoters were the provisional directors to lx- named in 
the charter of incorporation when issued ; that they were desirou.- 
of making all provisions and agreements necessary to enable them 
to proceed with the erection of poles and wires and all other 
apparatus for supplying electric light on the streets and public 
places, and in buildings, public and private, in the city of To­
ronto, so that the same might be in operation during the Annual 
Exhibition of the Industrial Exhibition Association of Toronto; 
and that they had applied to the respondents for permission to 
erect such poles and wires in the public streets and places of tin 
city as might be necessary for those pur]x»ses. It then further 
recited that the respondents had held a meeting, and on August 
ti, passed a resolution that permission be granted to the Toronto 
Electric Light Co. to erect poles and wires temporarily, for tin 
purpose of testing the electric light, within an area about 1 squan 
mile in extent, bounded as therein described, upon condition that 
the ]K)les be erected under the sujaTvision of the city engineer 
be not less than 150 ft. apart and 30 ft. high, and that they and 
all other appliances and apjwiratus erected on any of the public 
streets and places within the described area should be subject 
to removal after three months’ notice from the respondents, until 
otherwise provided by social agreement. And it then provides
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that th<‘ jierinission bo given to erect these poles and other ap­
paratus within the area described for the purposes mentioned 
in, and in conformity with the tenus of the resolution: and that 
the respondents should allow the Toronto Fleet ric Light Co., 
when incorjiorated, to erect, subject to the provisions and con­
ditions therein contained, ‘‘upon or in the public streets, squares, 
and other public places within” the aforesaid area, all such poles, 
wires, and other apiiaratus as the company might require fur the 
purpose of lighting such streets, squares, pul die places, 
and public and other buildings within the same. It lastly pro­
vided that that agreement was only an interim agreement until 
the " company should receive its charter of incorporation, 
and should have duly executed an agreement similar to the present 
one in all its terms and conditions.

The appellant company having been incorporated on Sep­
tember 23, 1883, in the month of December 1883 applied to the 
respondents, through their Fire and ( las < ommittee, for permission 
to erect i>oles within the area of the city for electric lighting 
purjxises, and where necessary to replace those already erected 
with poles of greater height. This committee made a report on 
this application recommending that jiermission should only be 
granted to place poles on Front St. as far west as Bathurst St. 
"on the same terms and conditions as the privileges already 
accorded” to tin- company. The respondents adopted this report 
with some amendments (not disclosed in the record), and an 
extract from it containing its substance was on December 13 
forwarded by the city clerk to the ajipellant eomjiany with an 
intimation that the respondents had adojited the rejxirt of their 
committee. Now stopjdng there* for a moment it is, in their 
Lordships' view, clear that the right asserted by the resj>ondents 
in these early transactions with the apjiellant company was the 
absolute right to give or withhold permission for the erection 
on the streets, squares, and public places in this city of all polos 
and other apj)liances for the supply or distribution of electricity 
for the jmrposes of lighting the-streets or any buildings, public 
or private, and to have any of these poles when erected removed 
when they so desired, on giving three months' notice. The 
ajijx-llant company do not appear to have ever challenged this 
right or asserted, as is nowr asserted on their behalf, that the 
right and power of the respondents was confined to the inert*
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regulation of the mode and manner in which the company's 
franchise should be exercised. The requirement that polos 
actually erected should be removed without any permission 
being given to replace them with others seems inconsistent with 
the limited authority now contended to belong to the respondents, 
but is quite consistent with the absolute power they claim to 
]M)ssoss. On Man'll 8, 1884, less than 6 months after the incor- 
]xj rat ion of the appellant company, the respondents advertised 
for tenders for lighting the streets of the city. On March 28, 
1884, the appellant company, in answer to this advertisement, 
sent to the chairman of the respondents’ fire and gas committee 
a tender for the work mentioned. That tender was on August 
30 accepted by the respondents; and on September 6, 1884, the 
first of a long series of contracts in writing for street lighting was 
entered into between the appellant company and the respondents.

This contract, after reciting the advertisement for tenders 
and the sending in and acceptance of that of the respondents, 
contains a covenant by the appellant company to supply for a 
term of 5 years from May 15, 1884, all the electric lights required 
by the respondents for street lighting purposes and for the lighting 
of public parks, squares, and other public places in this city, ll 
also provides that the respondents may, on giving 6 months' 
notice, discontinue the use of any lights until their number is 
reduced to 50; may upon a like? notice cancel the contract; and. 
further, that the appellant company shall on receiving 6 months' 
notice (presumably on the cimcellation of the contract) remove, at 
their own exjx'nse, all their wire cables, poles, and other appli­
ances from off the streets and other public places within the limits 
of the city, and restore these streets and public places to as good a 
condition as they were in when these poles and appliances wen 
erected, and, further, that all the street lighting should be done 
to the satisfaction of the city engineer or such other officer as 
the respondents should appoint for the purpose. This agreement 
did not run its course. It was superseded by another agreement 
of January 14, 1886. It is quite true that the comjiany com­
menced their commercial lighting before their street lighting. 
They began to receive revenue from the former in the month of 
February, 1884, and not from the latter till June, 1884, and the 
entire revenue obtained from the former in that year amounted 
to $7,323.61 and from the latter 84,805.62. As, however, the
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agreement of 1884 was not made till September 0. more than half 
the latter sum, and more than two-thirds of the former must 
have been earned during the currency of the Morton Agreement 
adopted after incorporation. J. J. Wright, who had been man­
ager of the company for 20 years, was examined on this j>oint. 
He stated that when he first lx va me connected with the company 
about 40 or 50 street lights were in operation; that for 10 to 15 
years the company put up its poles and carried its wires to any 
customer who wanted electric light; that in the year 1901, when 
litigation was threatened between the parties, ami the res]suidents 
apparently wished to get rid of the ap]>cllant company on the 
ground that it had amalgamated with another company, ]>crmis- 
sion for the erection of ]m>Ics for private lighting was for the first 
time required, and that from that time forward it was generally 
if not quite invariably, required. All this may well he. In 
Toronto, as in most other places presumably, electric lighting 
was looked U|)on as a boon, and those who provided it as public 
benefactors. Their Ivordships are quite convinced that the res- 
p<indents were jicrfectly cognizant of the loose practice which 
prevailed. They knew all about it. That is apparent from the 
reports of their city engineer from the year IK'.H) to the year 
1900. And if the implied consent of the rescindentx during this 
period to the erection by the appellant company of poles and 
apparatus to supply customers was all the latter required to 
sustain their title to erect and indefinitely maintain them for 
that purpose, their case might be a strong one; but the former 
practice was practically abandoned during the eleven years from 
1901 to 1912, and contemporaneously with its abandonment 
written agreements were entered into between the parties in 
reference to street lighting asserting the right of the cor)Miration 
to insist on the removal of jhiIos erected for that purpose, most of 
which poles, according to the finding of Middleton, .1., served for 
the pur]Mises of both public and private lighting. It will only 
Im* necessary to examine the provisions of three of these agree­
ments at any length. That of January 14, 1889, provided for 
the supply by the ap]iellant company of electricity for from 100 
to 200 lights, as might be required by the rcsjiondcnts for street 
lighting and for the lighting of public parks, buildings, squares, 
mid other public places in the city of Toronto for a perils 1 of 
4 years and 0 months from July 1, 1880, on the terms set forth
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in the sjieciheat ion therein mentioned. By it the company was 
hound to erect and place electric lights when and where they 
should he. by notice, required so to do, and at all other places 
in the said city besides the places where the same were then set 
up. The agreement, unlike that of 1884, does not contain any 
provision for the removal of the necessary i Miles and apparatus 
after termination of the contract. Sir Robert Finlay contends, 
however, that this provision is implied, as the permission was only 
given to erect apparatus for the purposes of the contract, and 
therefore terminated with the contract.

That agreement was followtni by an agreement of a somewhat 
different character, entered into between the same parties on 
November 13. 188V. It begins by reciting that the company 
had been engaged in the business of producing and supplying 
electric light in the city of Toronto, on the overhead system, and 
had plant and poles and material in use therefor, under which 
light was then being supplied to the city and to individual citizens 
thereof; that tin* company desired to extend their works for the 
production and supply of electricity for light, heat, and power, 
and for other purjMises, and had applied to the respondents for 
the right to lay down underground wires, conduits, and appliances 
for the further distribution and supply of electricity throughout 
the city, and that the corporation had agreed to grant such right. 
It is to be observed that both the Letters Patent authorise the 
laying down and maintaining under the streets, squares, and public 
places of the city, of tubes, pipes, and all other apparatus and 
appliances for the supply and distribution of electric light and 
power to such persons, companies, and corporations as may 
require the same; and that sec. 2 of the Act of 1882 also empowered 
the company to construct works for the distribution of electricity 
for the purposes of light, heat, and jxiwer by any means, under 
as well as through and along the streets, highways, and public 
places of the city. The agreement proceeds to provide that the 
respondents thereby gave and granted to the company the right 
(in addition to their other works and plant in operation for the 
use of the city and individuals as aforesaid), to construct and 
lay down, and operate underground wires, conduits, and appli­
ances for the distribution anti supply of electricity for the purposes 
already mentioned, with the right to take up, renew, alter, and 
repair the same. And further provides that the respondents shouh 1
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have the right at the expiration of 30 years from the date of the 
agreement, on giving 1 year’s previous notice in writing, to pur­
chase all the interests and assets of the appellant company, com­
prising plant, buildings, and materials used or necessary 
for carrying on its business. And that in ease the respondents 
should fail to exercise this right of purchase at the expiration of 
the said period of 30 years they should have the right to exercise 
it at each succeeding period of 20 years on giving a like notice.

This was the origin of the appellant company's underground 
system. It was not disputed that an absolute indefeasible 
right was by this agreement conferred upon the company to 
maintain, use, and enjoy their underground system until the 
respondent should exercise their right of purchase, but it was 
resolutely contended by the appellants that owing to the presence 
in the agreement of the words in brackets, namely, "in addition 
to their other work.” etc., and to the provisions touching the 
purchase of all the "interest and assets” of the company, com­
prising plant, buildings, and material, a right equally absolute 
and indefeasible was conferred upon them to use, maintain, and 
enjoy their overhead system for the same period. This appears 
to their Lordships to involve a rather forced construction of the 
language of the agreement ; but even if this were its true con­
struction it would, of course, be competent for the parties by a 
subsequent agreement to rescind the agreement so far as its 
provisions relate to the overhead system, and to give up the 
rights claimed to be acquired by it in reference to that system. 
It is, therefore, necessary to refer to some of the subsequent 
agreements to ascertain whether or not this has been done.

Of the many contracts entered into between the parties that 
of December 10, 1000, may be taken as a specimen. It is signed 
by the president and secretary of the appellant company, and by 
the mayor and treasurer of the corporation. It begins by reciting 
that the respondents have by advertisement called for tenders 
for certain electric lighting for the streets and other public places 
of the city for 5 years from January 1, 1001, in accordance with 
certain printed specifications marked A, and that the appellant’s 
tender had been accepted. It then provides that the appellants 
shall for 5 years from the above date supply such number of 
electric lights, not exceeding 1.100, as may from time to time during
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tht1 contract be ordered in writing by the secretary of the fire 
department or other duly appointed officer, same to lie located 
on the streets, squares, parks, and hint's of the city as may from 
time to time be specified by the said secretary, and also shall 
erect such additional arc electric lights over and above tht' 1,100 
when and where required as therein mentioned in other place's 
anti streets in the city besides “where the saint' are then already 
set up,” that all ]X)les (if any) erected or maintained for the pur­
poses of the contract should be located and erected under tilt- 
supervision of the secretary of the fire department, and that the 
location of any lights shall be changed from one place to another 
as directed by this officer. It was not suggested that these 
1,100 lights did not include the lights supplied by the overhead 
system existing on November 13, 1889. An altogether new 
provision is then introduced (par. 12), to the effect that in case 
the appellant company should amalgamate with or enter into 
any pooling arrangements with the Consumers’ Gas Co., the 
contract should be altogether forfeited. On referring to the 
specification it will be found that it is provided (par. 30) that at 
the expiration of the; contract all poles and other appliances used 
by the contractor upon the city streets shall, at the option of the 
respondents, be removed by the contractor, and the road-bed 
and sidewalks restored as though the poles had not been erected 
thereon, or shall be purchased by the resi>ondents at a price* to 
be agreed upon or determined by arbitration, and if not pur­
chased, that the respondent should, within three months after 
the expiration of the contract, be at liberty to remove the same 
at the expense of the contractor, in this cast', the appellant com­
pany. These provisions, which manifestly applying to the 
overhead system existing on November 13, 1889, as well as the 
subsequent additions to it, are wholly inconsistent with the 
notion that by the agreement of that date the appellant company 
had acquired an absolute', indefeasible' right to maintain and use 
the overhead system of supply then existing for a perioel e>f 30 
years thence ensuing.

If sue-h a right was conferred by that agreement it was by 
this later agreement of 1900 absolutely abaneloned, anel the right of 
the resixmelents again asserteel to require the* overheael syste'in 
to be removeel if they so pleaseel. The six'cifie'ation for the 
suceweling agreement, that of December 29, 1905, touching the
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supply of electricity for street lighting for 5 years from January 
1, 1006, similarly requires that all the poles used by the contractor 
shall, at the expiration of the contract, be removed, or, at the 
option of the respondents, purchased. The absolute right con­
ferred upon the respondents by sec. 2 of the Act of 1882 to permit 
or prohibit the erection or maintenance of an overhead system 
of wires for electric supply on the streets, squares, and public 
places of their city, has thus been asserted, guarded, and pre­
served, and in their Lordships' opinion the provision touching 
the purchase of overhead plant contained in the agreement of 
November 13, 1889, means no more than this, that the respond­
ents shall be entitled to purchase, when they purchase the under- 
ground system, such poles and plant of the overhead system as 
may be then found lawfully erected on the streets and public 
places of the city. No estoppel arises in this case, as there is no 
evidence whatever that both the contracting parties were not 
fully aware of their respective legal rights. It may well be that 
the appellant company never anticipated that the respondents 
would insist upon the removal of posts carrying wires, erected with 
their implied consent but not in pursuance of any formal agree­
ment. With the hardships (if any), or the moralities of the ease 
this Hoard has no concern. It deals with the legal rights of 
the parties and those alone, and having regard solely to them 
their Lordships are on the whole case of opinion that the judgment 
appealed from was right and should be affirmed and this appeal 
lie dismissed, and they will humbly advise His Majesty accord­
ingly. The appellant company must pay tin* costs of the appeal.

Appeal (lixmixsed.
LILJA v. GRANBY.

Hrili8h Columbia Coart of Appeal, Macdonald, C.J.A., and Marlin,
(iaUiher and Mc Phillips, JJ.A, October 3, 1916.

Master and servant (§ II A 4—75) Mining operations—Explosion 
—Defective system—Conclusivenesh ok verdict.

The verdict of :t jury, based on a reasonable conclusion from the 
evidence, that injuries occasioned by an explosion in the course of mining 
o|>erations had been caused by a defective system of storing powder, 
cannot Ik* disturbed on ap|>eal.

[Lilja v. (iranby Consolidated Mining, 21 B.C'.lt. 384, allirmed by 
Canada Supreme Court; Toronto Power Co. v. Paskwan (P.C.), 22 
D.L.K. 340; McPhec v. Esquimalt, etc. It. Co., hi D.L.R. 750, referred 
to. See alao Lyon» v. Nicola Valley Lumber Co, (B.C.), 31 D.L.R. 188.]

Appeal by defendant from the judgment of Clement, .1., of 
December 11, 1915. Affirmed.
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*__* S. S. Taylor, K.( for ap])ellant; ./. W. DeH. Farris, for res-
<-. A. pondent.
Liija Macdonald, C.J.A.:—The only substantial point in this

Granby, appeal is whether there is legal evidence of a defective system of 
„~—earing for powder at defendant’s mini's, and if so, whether theMacdonald.

c.j.a. system can be held res]H)nsible for the plaintiff's injuries.
There is evidence that defendants kept in their thawing room 

a large quantity of powder some of which remained there in an 
atmosphere of from 75 to 95° Fr. for months; that in such circunr 
stances powder may get into a condition which renders it more 
dangerous to handle and load than if kept in an ordinary magazine 
in a frozen state until needed at the thawing room for immediate 
use. I think the jury could properly infer that the system of 
storing and thawing and distributing the powder was a dangerous 
and defective system.

I think they might also infer from the evidence that no sys­
tematic precautions were taken by defendants to avoid the 
dangers of keeping powder in that way. The defendants' super­
intendent said that the man in charge of the thawing room was 
to deal with the boxes of powder as a grocer deals with his stock 
of potatoes. He was to keep them going, "first in, first out.” 
But the powder was of different kinds. Some kinds were not so 
much needed as others. That which caused the explosion was 
allowed to remain for months in this heated room. There was 
no system of tally or inspection worthy of the name. Had there 
been, the defects of the system might have been cured.

Martin, j.a Martin, J.A.:—There was, in my opinion, sufficient evidence
of a defective system upon which the verdict of the jury may 
he supported at common law apart from the obligation by statute 
—Metalliferous Mines Inspection Act, 1864, sec. 33 (2)— to store 
explosives “in a magazine provided only for this purpose” which 
duty I think Mr. Taylor is right in submitting has not been prop­
erly pleaded, and cannot now be relied on, the facts not being 
set out to bring the case within the statute (Odgers on Pleading, 
7th ed., 99) quite apart from the question as to whether or no 
the statute should be referred to. Strictly speaking, 1 do not 
think it is necessary in a statement of claim in a case of negligence 
to do so: cases are constantly before us based e.g., on Lord 
Campbell’s Act and the Employers’ Liability Act wherein the
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statute is not cited, thougli the plaintiff is seeking to enforce 
rights conferred that were unknown to the common law, and 
example's of this sort relating to the Statute- of Frauds anel Con­
veyancing Act, Marrieel Woman’s Property Act, and Judicature 
Act (re Assignments) are- give-n in Oelge-rs, sujira, p]>. 99-100. 
But at the same time- whe-re- the- plaintiff is attae-king the elefendant 
lor nem-compliance with a particular provision in a ge-ne-ral 
statute- of many provisions imposing ne-w elutie-s whe-rehy it is 
semght to e-stahlish neglige-ne-e-, the- peisitiem is in prae-tice-, if not 
in theory, somewhat eliffe-re-nt, and it woulel at le-ast le-ael to a very 
desirable certainty to the- following good aelvice- give-n in
Bulle-n efc Leake’s Precedents of Ple-aeling (7th eel.) p. 37:—

Where the nctiem is brought fur tin- hre-:ieli eif Home- statutory deity 
arising iiielependently of eontraet. the statute should he refe-rri-d to and the- 
facts which bring the e-ase- witliin it sufficiently state-d in the- pie-ailing.

A que-stiem of the- re-e-e-ption of the- eviele-ne-e- of McDemalel, 
the de-fe-nelant’s mine- supe-rinte-nele-nt, hits arise-n uneler rule-s 
370e- and 370r. The- eireler, XXXIA in whie-h they itre-ine-luele-el lias 
the wore! “ (Ont.)’’in brackets uneler its number, but our rule- 
gre-atly «lilïe-rs from the- corresponding Ontario r. 327, in proviel- 
ing that “such e-xaminatiem may be use-el its e-viele-nce- at the- trial if 
the trial Juelge so orders,” wheretasthe- ( hitario rule says “lent sue-h 
examination shall not be- use-el as e-viele-nce- at the- trial.” Our 
r. 37()r relating to the admission (subje-e-t to the- eliree-tion of the- 
Juelge- as to “connected” parts) eif “any part of the e xamination 
of the- opposite* party” is the- same its Ont. r. 330. It was sub­
mitted that the words “such examination” in 370e- (I ) mean the 
whole of the- examination, anel that it must gei in nil or mine-, and 
that r. 370r elocs not apply. The matter is not without elifficult.v 
but I think afte-r a careful consideration of the- rule s in both 
provinces, that the- expression “sue-h e-xaminatiem” and the- 
peiwe-r of the Juelge- the-re-ove-r must lie re-ael in conneetiem with his 
powers conferred under r. 370r. The- word “sue-h” 1 take- there 
tei mean “all of the-” or “the- whole of the-” anel as the gre-ater 
includes the le-ss the- pe-rmissiem given to use- it all may be- e-xe-r- 
e-ise;el to a lesse-r ele-gre-e in the- use of part of its subject tei the 
cemtrol of the Juelge- unele-r r. 37()r. whereby all parties are- ]>ro- 
te-cted.

Other objections to the- verdict were- raise-el but while they
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have not been overlooked they do not call for special notice. 
It follows that the appeal should be dismissed.

Galliher, J.A.:—I find myself unable to say that the verdict 
of the jury should be interfered with. The appeal should be 
dismissed.

McPhilups, J.A.:—I remain of the view that the appeal 
must be dismissed. The appeal is from the judgment entered 
for the plaintiff upon the second trial, the verdict of the jury 
being a general verdict. The second trial was heard following 
upon an appeal to this Court which directed a new trial (21 Il.(\H. 
384) affirmed on appeal to the Supreme Court of Canada (V 
W.W.R. 662).

The case which went to the jury was very concisely stated in 
the charge by Clement, J.:—

With regnrd to the question of evidence in the case, the ease comes to 
a very narrow case. If you find for the plaintiff here you must find that lie 
was injured through defective |K»wder; and you must find that that powder 
became defective through the negligence of this defendant company, and 
it is because the issue is just that one issue that I am not going to put any 
questions to you. I put it to you as strongly as I can because I think the 
issues have become defined during the trial boiled right down to that, and 
in his address to you Mr. Karris took that pwition. “We say that the pow 
der that the company supplied to this workman was defective |>owder, de 
feetive beyond what it should be.”

Counsel for the appellant strenuously argued that upon tin- 
facts it was not shewn that there was any defect in the powder 
used or any defective system, that the superintendence was proper 
and efficient and in the alternative that the appellant was entitled 
to succeed u]xm the plea of volenti non fit injuria.

It is apparent that the new trial has been helpful to tin 
respondent in narrowing the case to one distinct issue, t.e., tin- 
defective powder—yet the respondent is entitled to have tin- 
judgment stand if there is sufficient evidence to support it. Sir 
Arthur Channell, in delivering the judgment of their lordships 
of the Privy Council in Toronto Power Co. v. Paskwan, [1915] A.< '. 
734, 22 D.L.R. 340 at 344, said:—

It in unnecessary to go as far as Middleton, J.. did in the Court below 
and say that the jury have come to the right conclusion. It is enough that 
they have come to a conclusion which on tin* evidence is not unreasonabli

I would certainly hesitate greatly—in fact, would not upon 
the facts of the present case say—that the jury arrived at tin- 
right conclusion. See also Jones v. Spencer, 77 L.T. 536, 538.



31 D.L.R.] Dominion Law Reports. 595

It is true that the Judge told the jury that there was hut one 
issue, i.e.t defective powder—yet I am unable to say that the 
charge to the jury was not in accordance with the statute law— 
“A proper and complete direction to the jury upon the law and as 
to the evidence applicable to (the) issues” (Supreme Court Act, 
ch. 58, R.S.B.C., 1911). Blue v. Bed Mountain B. Co., |1909j 
A.C. 361, 78 L.J. (1\C.) 107.

Kleinwort v. Dunlop Bubber Co., 2d T.L.R.090. Further, un­
questionably the case as presented by the plaintiff was formulated 
simpliciter upon the one act of negligence—the supply of defective 
powder. The verdict being a general verdict all the defences, 
inclusive of contributory negligence and the plea of volenti non 
Jit injuria, must be held to have been found against theapj>ellant 
and it cannot be said that the trial Judge failed to present to the 
jury the various defences advanced by the appellant.

The effect of the general verdict is dealt with by the Master 
of the Rolls in Newberry v. Bristol Tramway*, 29 T.L.R. 177, at 
179:—“Now if the jury had simply given a general verdict his 
Lordship thought they could not have interfered.”

This is not a case where the Court of Appeal would be entitled 
to exercise the power which it admittedly has, of entering judg­
ment for the appellant notwithstanding the verdict of the jury, 
the Supreme Court of .Canada considered the exercise of that 
jKJwer in McPhee v. Esquimau and Nanaimo B. Co.. 49 Can. 
S.C.R.43, 16 D.L.R. 756 at 762.

I am unable to say that “no reasonable view of the evidence 
could justify the verdict for the plaintiff” and to direct a new trial 
—would mean a third trial in the action—and 1 cannot say that 
a new trial would enable the production of any further relevant 
evidence in respect to the issues already determined or that 
any different result would follow.

The respondent is rightly entitled to a trial before a Judge 
and jury, this cannot be withheld from him, the law so provides 
and it is not the province of the Court of Appeal to interpose or 
attempt to discharge the duty which in accordance with the law 
devolves upon the jury—when the issues are committed to them 
after a charge both upon the law and the facts, save, as we have 
seen, McPhee v. Esquimalt, etc., supra, where “no reasonable 
view of that evidence could justify a verdict for the plaintiff.”

I am unable to say that there has been error in law which
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B. <\ affected the verdict or any miscarriage, or that the jury in any
('. A. way misunderstood the points put to them. That the conclusion
lâuA they came to might not, in the language of Lord Atkinson (in

CÎKANBY. the Kleinwort case) be “that at which one would be disposed to

McPhillipe, J.A.
arrive”—does not constitute good ground for disturbance of the 
verdict, it not being against evidence or the weight of evidence, 
nor m the language of Duff. J., can it be said that “no reasonable 
view of that evidence could justify a verdict for the plaintiff.”

I would dismiss the appeal. Appeal dismissed.

ONT. UNITED STATES PLAYING CARD CO. v. HURST.
S. (’. Ontario Supreme Court, Middleton, J. April 29, Idlfi.

Trade mark (§ IV 21)—Pashinu off—Injunction.
A trade murk may exist inde|>endently of registration, and where 

there has been no abandonment of it by laches or acquiescence, and it 
has not become /nibliei juris, its infringement by way of “passing-off' ' 
will be enjoined.

Statement. Action to restrain the defendant from infringing certain trade 
marks of the plaintiff company for playing cards.

D. L. McCarthy, K.C., and Briltou Osier, for plaintiff.
F. B. Fetherstonhaugh, K.C., and .1. C. Ileighington, for 

defendant.
Middleton, J. Middleton, J.:—The action is brought to restrain cer­

tain alleged infringements by the defendant of the trade mark< 
claimed by the plaintiff company with respect to playing cards. 
Those trade marks consist, first, of the word “Bicycle” as applied 
to playing cards; secondly, of three designs, separately recorded 
as trade marks. The first of these designs is a picture of a safet y 
bicycle; the second, some elaborate scroll work with four circular 
panels or fields, one near each corner of th° card, each containing 
a figure riding upon a bicycle, this design being known as “The 
Expert;” the third, a representation of acorns and oak leaves 
surrounded by a border composed of bicycles and bicycle wheels. 
These four trade marks are all registered, and the registration 
has never been in any way impeached. The registration took 
place on the 3rd August, 1906, but the marks had been in use 
many years previously.

The plaintiff company is a very large concern, monopolising 
most of the playing card business in the United States. It has 
carried on business there for many years, and has exported its 
products to Canada and other countries.
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Messrs. Warwick Brothers and Rutter, wholesale stationers, 
Toronto, as a branch of their stationery business, sold playing 
cards, and among other cards they dealt in were those made by 
the plaintiff company. The cards were imported by them at 
any rate from the year 1887 on.

The defendant was a traveller in the employ of Warwick 
Brothers and Rutter for six or seven years, ending in 1902, and 
was recognised as an expert in connection with the sale of cards. 
The plaintiff company’s cards were not the only ones in which 
Warwick Brothers and Rutter dealt; they also imported cards 
from Messrs. Goodall & Co., the largest English manufacturers 
of playing cards; and the defendant in this wav became not 
only familiar with the market but well ]>osted in its requirements 
and the adaptability of the goods of the plaintiff company and of 
the English firm to these requirements.

The plaintiff company had manufactured for many years 
a grade of playing cards which had been placed upon the market 
under the trade name “Bicycle Cards.” These cards were first 
manufactured in July, 1885. It was thought that a good market 
would be found for cards which could be sold at 25 cents a pack 
retail, if they were manufactured of thin card, superior in quality 
to anything then upon the market, and the name “Bicycle" 
was chosen as the trade name to designate this new card. Very 
large sums of money were spent in advertising it and a high grade 
card, retailing at 50 cents, then placed upon the market under the 
name “Congress.” The amount spent in advertising these two 
brands ran as high as $150,000 in one year. This expensive ad­
vertising and the fact that the cards were superior to anything 
on the market at similar prices had its legitimate result, and a 
very large; trade was done throughout the United States and to 
some extent throughout Canada. Bicycle cards were not made 
of one uniform design, but different designs were adopted to appeal 
to the popular fancy. At first there were only four or five different 
designs, but new designs were from time to time adopted, and, if 
they turned out to be good sellers, they persisted; if not, they 
were abandoned. The “Expert" design was one of the original 
designs, and is still very popular. The acorn design was adopted 
in 1888, and is reckoned a good seller.

In 1902, Mr. Hurst, who, as I have said, was thoroughly 
familiar with the situation, resigned his position with Warwick
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Brothers and Rutter, a course he had contemplated for some few 
years, and become connected with the Goodall firm. He went 
to England to complete his arrangement with the firm, and has 
acted ns their Canadian representative ever since. When he 
went to England, he took with him samples of cards manufac­
tured by the plaintiff company, and he has since gone to England 
at least once a year, taking with him samples of the plaintiff 
company’s cards.

Almost immediately, Goodall <fc Co. adopted designs manifestly 
copied from the plaintiff company’s. In some instances, there 
has been a colourable difference in the details of the design; 
e.g., in the “Expert” the bicycle faces a different way, and tin 
bicycle, instead of being of the old style, is made a “safety,” 
and a woman is substituted for a man. But, as the field con­
taining the figures is only half an inch across, this is a detail and 
not noticeable unless the backs of the cards are carefully scru­
tinised. In the acorn design there was no difference whatever.

It is not only in these two designs that there has been plainly 
copying, with colourable variations. In a series of designs, 
covering a dozen or so, the copying is plainly evident.

These cards were then put up in “tuck” cases, in which the 
word “Bicycle” was made a prominent feature, and the cases 
closely resembled in general appearance the tuck cases used by 
the plaintiff company to contain its packs. These tuck cases 
were sold to the trade packed in cartons containing one dozen, and 
the cartons were marked in a way well calculated to deceive.

Goodall & Co. advertised these cards through Mr. Hurst in 
a way which is suggestive. The advertisements they published 
were not advertisements which would reach the general card 
using public, but were confined to a trade journal which would 
reach dealers; and in this, as shewn by the sample advertisement 
produced, “Bicycle” is made a conspicuous feature. They also 
sold cards to the trade at a lower price than the plaintiff company 
card, and in this way sought to avail themselves of the expensive 
advertising utilised to create a market, and afforded to tie 
dealers an opjxirtunity of obtaining greater profit by substituting 
the English for the American card.

The proper inference from all the evidence is, that Hurst and 
the Goodalls conspired together to defraud the plaintiff company



31 D.L.R.j Dominion Law Hkpouts. 59y

of its trade name and of the profits legitimately its, as the result 
of its advertising and enterprise.

In 1005, some knowledge of the defendant's practices came 
to the plaintiff company, and apparently a suit was threatened, 
hut it was not prosecuted. Mr. Hurst says that he then modified 
the form of the “Acorn" design which he used, and also the 
“Expert" design, and abandoned the use of the word “Bicycle" 
on the tuck cases, although he retained it on the cartons. It 
is very significant that more than a year after this—in September, 
1000—he is found advertising “Bicycle" cards in the trade 
journal; this advertisement, according to Mr. Hurst himself, 
being one that was changed from month to month by him, so that 
the advertising could not have been a mere slip or oversight 
by not changing the advertisement ordered at an earlier date.

The changes then made in the two designs are, to mv mind, 
clearly indicative of an attempt to depart from the plaintiff 
company’s design only so far as was absolutely necessary to evade, 
as it was hoped, an infringement of the trade mark. In this 
attempt, I think, there has been entire failure, and the altered 
“Expert" and “Acorn" designs are still objectionable, as being 
colourable- imitations of the plaintiff company’s designs.

As usual in cases of this kind, numerous defences have been 
argued, but I do not think that any of them has been made out. 
Under our law, the tra It mark existed independently of any regis­
tration ; and here, I think, the plaintiff company is entitled to suc­
ceed, not only by virtue oi the trade mark, but because, as I think, 
a plain case of passing off has been made out. It is true that no 
witness was called who had been deceived. In some cases this 
may be a matter of great importance; but where the intention to 
pass off is abundantly proved, and the goods are put up in such 
an imitative form as to make the passing off easy, I do not think 
it is by any means essential than an actual case of passing off should 
be proved.

Then it is said that the plaintiff company has, by acquiescence 
and laches, abandoned its trade marks, and that the marks have 
now become publici juris, not only because- of the defendant’s 
user, but because of the manufacture of cards which might be 
deemed an infringement, by two Montreal manufacturers. < )nc of 
these makes and sells “Cyclist" cards. These cards are not 
put up so as to deceive the public, and I do not regard the “Cyclist"
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card as an infringement. The other card relied upon is one 
labelled “Sports,” which again I do not regard as in any way an 
infringement. It has on the back a lx>y upon a bicycle, but there 
is no suggestion of imitation of the plaintiff company’s design.

Another firm manufactured a card called the “Bicyclette,” 
which was probably intended as an imitation of the “Bicycle” 
card, and may well have been put out fraudulently. The name 
of the manufacturer does not appear upon the card, but initials 
appear, which, it is said, are the initials of a local firm in Montreal, 
at whose instance it was got out for use in their trade. It is not 
shewn that the plaintiff company knew of this card.

This same firm manufactured another card called the “Senator,” 
which I think it is quite likely was intended to be an imitation 
of the plaintiff company’s card. Again, the manufacturer’s 
name is suppressed and the name of a non-existent firm—“ Kaiser 
and Lehman, London”—was substituted, for the purpose of 
concealing and misleading. Knowledge of the existence of this 
card was also not brought home to the plaintiff company.

Another matter which is much relied upon is the fact that it 
is said that (ioodall & Co. had, long prior to their employment of 
the defendant, themselves used the word “Bicycle”in connection 
with playing cards. The facts appear to be that (ioodall & Co. 
manufacture an enormous number of different designs of cards. 
These are arranged in series, having descriptive names indicating 
the quality and character of the card, in the same way that the 
word “Bicycle” indicates the character and quality of the plain­
tiff company’s series of cards. Each of these series has a des­
criptive name, one being “Viceroy”—a series of cards supposed 
to be adapted for use in India. Among the different designs of 
“Viceroy” cards was one in which a bicycle was used, and this 
was called the “Bicycle” series. The “Viceroy” cards arc not 
marketed in Canada. Most of the cards sent to the Canadian 
market belong to the series designated as “Imperial Club,” 
possibly because “Imperial Club” was a trade mark already 
well known here ; but, immediately following Mr. Hurst’s first 
visit, the “Bicycle” design was transferred from the “Viceroy” 
to the “ Imperial Club” series. This design, as might be expected 
from its indej>endent origin, did not in any way resemble the plain­
tiff company’s productions.

This limited use of the word “Bicycle” appears to me to be
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quite insufficient to prevent the plaintiff company from acquiring 
an exclusive trade mark for its “Bicycle” series.

I am content to accept the law as laid down by The Hon. H. 
Fletcher Moulton in the article on Trade Marks, llalshury's 
Laws of England, vol. 27, p. 774, para. 1356: “Long user by 
another, if fraudulent, does not affect the plaintiff’s right to a 
final injunction.” •

But I think that here there clearly has been no sufficient 
evidence of any acquiescence in the user by the defendant or 
Messrs, (loodall & Co. to constitute an abandonment.

In 1905, apparently, an action was threatened, exactly what 
for is not made plain; but the defendant himself says that the 
action was not prosecuted because of his assurances; anti his 
further conduct has not been shewn to have come to the know­
ledge of the plaintiff company before the bringing of this action.

In Ford v. Foster (1872), L.R. 7 Ch. 611, the test is clearly 
stated by Sir G. Mellish, L.J., at p. 628: “I think the test must be, 
whether the use of it by other persons is still calculated to deceive 
the public, whether it may still have the effect of inducing the 
public to buy goods not made by the original owner of the trade 
mark as if they were his goods. If the mark has come to be so 

and in such universal use that nobody can Ik- deceived by 
the use of it, and can be induced from the use of it to believe that 
he is buying the goods of the original trader, it appears to me, 
however hard to some extent it may appear on the trader, yet 
practically, as the right to a trade mark is simply a right to pre­
vent the trader from being cheated by other persons’ goods being 
sold as his goods through the fraudulent use of the trade mark, 
the right to the trade mark must be gone.” Lord Justice James 
thus deals with the argument that the thief acquires a right by 
continual thieving, saying (p. 625): “It has been said that one 
murder makes a villain and millions a hero; but I think it would 
hardly do to act on that principle in such matters as this, and 
to say that the extent of a man's piratical invasions of his neigh- 
Ixmr’s rights is to convert his piracy into a lawful trade.”

National Starch Manufacturing Co. v. Mutin's Patent Maizena 
and Starch Co., [1894] A.C. 275, shews that, where the trade­
mark has become publici juris, mere fraud on the part of the de­
fendant is not enough to entitle the plaintiff to an injunction; but 
that cannot help the defendant here; for, in my view', the trade
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marks never became in any sense public! juris, within the meaning 
of that term as explained by Sir George Mellish.

I therefore award the plaintiff company an injunction against 
the infringement of its trade marks, including the use of the word 
“Bicycle;” but I think that there should be excepted from this 
injunction the lise of the pictures of bicycles found on the “Vice­
roy” cafd, for I do not regard this as constituting an infringement 
of the plaintiff company's rights.

The defendant should pay the costs of the action, and damages, 
which I fix at $250, subject to the right of either party, at its own 
risk as to costs, to have a reference, and subject to the right of 
the plaintiff comapny, at its own risk as to costs, to have an 
inquiry as to profits. ./udgment for plaintiff.

Annotation by Russel H. Smart. It. A.. M.K., of the Ottawa Bar. 

Nature of trade mark--Passing off Abandonment.
Thv property which a manufacturer obtains in - mark which he applies 

to articles made or sold by him with the intention that the mark should 
indicate they are of his manufacture or selection, has long Ixcn supported 
by I English Courts, and invasions against this right of property protected, 
(Rannome v. (Srnham, 51 L.J. <’h. XI17; Millington v. Fox (1X3X), 3 My. & 
Cr. 33X; Hall A' Harrows, 4 De. (l.J. & K. 150).

Lord Langdalc said in Firry v. TruefiU, G Beav. 00: "A man is not to 
sell his own goods under the pretence that they are the goods of another man; 
he cannot In* |iermitted to practise such a deception, nor to use the means 
which contribute to that end. lie cannot, therefore, be allowed to use names, 
marks, letters, or other indices which may induce purchasers to believe that 
the goods which he is selling are the manufacture of another person.”

The protection thus afforded by the Courts is for the benefit of the 
public as well as the owner of the trade mark. The public have the right 
to assume that goods to which a trade mark has been applied are genuine 
manufactures of the owner of the trade mark.

In Davin v. Kennedy (1X67), 13 Gr. 523,the judgment quotes with approval 
the following words of Lord Cranworth in Farina v. Silverlock (1X56), 6 De 
G.M. & ti. 214: ‘ I apprehend that the law is perfectly clear, that any one 
who has adopted a particular mode of designating his particular manufacture, 
has a right to say, not that other persons shall not sell exactly the same 
article, better or worse, or an article looking exactly like it, but that they shall 
md sell it in such a way as to steal (so to call it) his trade mark ami make 
purchasers believe that it is the manufacture to which that trade mark was 
originally applied.”

A trade mark has thus the function of giving the purchaser assurance as 
to the make and quality of the article (Spottixwoode v. Clarke. 2 Vh. 154).

In the leading case of ParÜo v. Todd, 17 Can. 8.C.H. 190, Gwynne, J.. 
said: “Tin right which a manufacturer has in his trade mark is the exclusive 
right to use i for the purpose of indicating where and by whom or at what 
manufactory the article to which it is attached was manufactured. A man 
may mark goods of his own manufacture either by his name or the initials
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of his name, or by using for tlie pur|»ose any symbol or emblems, however 
unmeaning it may be in itself, and if such symbol comes by use to he recog­
nized in the trade as the mark of the goods of a particular person, no other 
|x*rson has the right to stamp his goods of a like description with a mark 
so resembling the mark of the former as to be likely thereby to induce in­
cautious purchasers to Itelieve that they are buying the goods of the former; 
but no |M‘rson can acquire property in any marks, names, letters, or symbols 
which are known in the trade as designating the quality merely, wholly irres- 
8|>eetive of the goods to which they are aflixed being the manufacture or 
stock-in-trade of any particular person."

•See. 20 of the Trade Mark and Design Act tIf.S.t'. eh. 71) provides: 
‘‘No person shall institute any proceedings to prevent the infringement, of 
any trade mark, unless such trade mark is registered in pursuance of this Act."

This section does not. however, prevent an action being brought for 
passing-off or unfair trade competition as in the present ease.

Kay, L.J., in Powell v. Jiirminyham Vinegar linin rg Co., 11896] 2 t ’ll. 
at. p. 79, summarizes the principles governing passing-off actions as follows: 
“The law relating to this subject may be stated in a few propositions: 11) 
It is unlawful for a trader to pass off his goods as the goods of another. (2) 
Even if this is done innocently it will be restrained (.1/illinyton v. For, 3 My. 
& Cr. 338). (3) A fortiori if done designedly, for that is a fraud. 11) Although 
the first purchaser is not deceived if the article is so delivered to him as to be 
calculated to deceive a purchaser from him, that is illegal (Sykes v. Sykes, 
3 B& C. 541). (5) One apparent exception is where a man has been describ­
ing his goods by his own name, another man having the same name cannot 
be prevented from using it, though this may have the effect of deceiving 
purchasers iHurgexs v. Hargexx, 3 DcG.M. «V (1. 896; Tartou v. Tartou, 42 
Ch. 1). 128). (6) But this exception does not go far. A man may so use his 
own name as to infringe the rule of law. “It is a question of evidence in 
each case whether there is a falsi1 representation or not " (per Turner, L.J., 
in Hargexx v. Huryexx, 3 l)c(l.M. & (I. 905). So he may be restrained if he 
associates another man with him, so that under their joint names lie may 
pass olT goods as the goods of another person (Croft v. bay, 7 Bcav. 84; 
Cluytitn v. Day, 26 Sol. Jour. 43; Melarhrino v. Tla Melaehrino Hgyptiun 
Cigarette Co.., 4 ll.P.C. 215. (7) Another apparent exception is where a man 
trading under a patent had a monopoly for fourteen years, and had given the 
article a descriptive name, he cannot, even when the patent has expired, 
prevent another from selling it under that name (Young v. Manor, 
9 Jur. N.8. 322; Linoleum Co. v. Nairn. L.R. 7 Cli.l). 834). (8) 1 am not
sure if this would be so if the name so used were the name of the patentee, 
or even a purely fancy name not descriptive. (9) Certainly where there has 
not bmi a patent, and an article has been made and sold under a fanciful 
name not descriptive, so that the article as made by one person has acquired 
a reputation under that name, another trader will not be |>ermittod to use the 
name for a similar article made by him. (lira ham v. Ilustonl. I II. & M. 447 : 
Cochrane \. Macnixh, 13 ll.P.C. 100). : 10). In this last proposition there is
again a limitation. If the first maker has slept ii|>on his rights or.allowed 
the name to lie used by others until it has become publiei jurix, this Court 
will not interfere."

There arc few cases in Canada which are strictly passing-off eases, but 
in some of the true trade mark cases observations are met with illustrating 
the principles applicable to the former.

Annotation.
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Annotation. In Davis v. Kennedy, 13 (ir. 523, the action was brought under the Trade 
Mark Act (IMil), (Can.), and also u|hui the coinmon law which is the safer 
method of proceeding in the event of the infringement art ion not succeeding 
through defect in title, etc. Spragge, V.C., while doubling the plaintiff's 
right to proceed under the Act in view of the fact that the declaration of 
ownership produced upon the application to register was not made by the 
proprietor, but by an agent, upheld the plaintiff's action at common law for 
passing-off. and granted an injunction as prayed.

Davis v. livid, 17 (Ir. tilt, was in reality a passing-off ease, though the 
plain!ilT was under the impression, shewn to lie erroneous, that lie had regis­
tered the trade mark in question. Mowat, V.C., said, “From the similarity 
of the two stamps . . I have no doubt that the defendants eopied their
stamp from the plaint ills; and that whether they had or not any intention 
of misleading purchasers a point which is for the present pur|Mwe quite 
immaterial . . their mark is well calculated to have that effect
Nor is it necessary that the resemblance should be so close as to deceive, 
notwithstanding close examination. If even ordinary purchasers may be 
deceived, or “incautious purchasers" . . an injunction will be granted.'*

The next case in jsiint of time is McCall v. 'i'heal, 2S (ir. -IS, which was 
a purely common law action. The plaint ilT sought to restrain the defendant 
from using the name “Basnar Patterns” in such a manner as to induce tin- 
public to believe they were purchasing the plaintiff's patterns. Blake. 
V.C.. adopting the principles laid down in Derry v. Triujitl (1H42), li Beuv 
•Mi. held that although there was no right in the plaintiff to the exclusive use 
of the word “ Bazaar" it having become /mhlici juris yet the plaintiff was 
entitled to an injunction restraining the defendant from representing that his 
goods were the goods of the plaintiff, e.g., Singer v. Chnrlebois, Hi Que. S.C. 
107, where similar relief was given, see also Vive Camera Co. v. Ilogg, |S 
(Joe. S.C. I.

In Hose v. Mehan. 24 A.It. (Out.) 240. the plaintiffs obtained an injunc­
tion restraining the defendants from using the word “Bookseller,” as being 
too close to the title of the plaintiff's journal, "The Canadian Bookseller 
and Library Journal," commonly known as "The Canadian Book­
seller.” Rose, J.. citing MacMahon, J., said: "There is every pro­
bability of the' plaintiff living injured by the public living deceived." 
Burton, J.A., said: "The defendant shall not lie allowed to assume u name 
for their journal which is practically the same as the plaintiff's and thereby 
probably obtain advertisements which were intended for his." “For the 
pur|Hise of the present case," said Ferguson, sitting with the Court of Appeal, 
"I think (the law) may lie stated thus: To entitle the plaintiff to the inter- 
isisition of the Court, the name of his journal must be used in such a way 
as to lie calculated to deceive or mislead t he public . . and to induce t hem
to sup|Kise that the journal published by the defendants is the same as that 
which was previously living published by the plaintiff."

See also Paltst v. Kkrrs, 20 Que. S.C. 20, where it was held that a trailer 
has a common law right to protection against a competitor using his trade 
mark only upon pnsif of either fraud or deception as regards such use and 
damage resulting therefrom. ,

A trade mark, like any other property, may Ik- lost by abandonment. 
To constitute abandonment, an intention to abandon must be shewn. 

Mere non user of a trade mark can no more be said to consti-
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lute abandonment tliaii the mere non user of the right to n stream 
belonging to a mill as an easement ran he said to constitute an abandonment 
of the easement. (Mouson & Co. v. Uochm, lit» Ch. I>. 3DK). The burden 
of proof lies on the party who affirms abandonment (Julian v. Iloosur Drill 
Co., 7f» I ml. 4UN).

In Be Vulcan Trade Mark ( I PM), 22 D.L.H. 211, 15 Van. Lx. 205 v affirmed 
24 D.L.lt. 021, 51 Can. S.C.H. Ill) at 20N, ('assois,.I.. considering a contention 
that the |M>titioners had abandoned tlicir right to the reasons of length of 
time which had elapsed lietween the various shipments of matches from 
Sweden to Canada said. “ It is to be borne in mind that no intention to aban­
don can reasonably be inferred in this case as the petitioners were continuously 
engaged in the manufacture and sale of these matches practically over the 
world. Sales, according to the evidence, have amounted in value to about 
one million |rounds sterling, and according to the evidence of ralmgren at 
the time of giving his evidence the sale of goods was at the rate of over one 
hundred thousand pounds sterling per annum.

In the case of Mouson A- Co. v. Boehm, 26 Ch. I> 3DK. the judgment of 
Chitty, .1., is very pertinent the facts in this case being much stronger against 
any idea of abandonment than in that case.

In some eases, words which are originally distinctive are used in such a 
way as to indicate an article itself or its method of manufacture instead of 
the origin. If a trader allows a word coined by him to lie generally used and 
appropriated by others in the trade, it may become “publici juris” and cease 
to lie capable of protection as a trade mark. In the leading Canadian case 
of Barilo v. Todd, 17 Can. KC.lt. 196, the words “Cold l<eaf" were found to 
he well known and in use as a brand designating a particular quality of Hour 
manufactured by what is known in trade “patent process" by whomsoever 
manufactured; the term lias no connection with any particular persons or 
mills. “Gold Medal” has been held open to the same objection (,Dominion 
Flour Mills Co. v. Morris, 2 D.L.lt. 830).

The word “Singer” as applied to sewing machines has been the source of 
extended litigation involving this jHiint. In the Smgtr Manujaeturing Co. 
v. M. Charlehois, 16 Que. S.C. 167, it was held that the petitioner has not the 
right to prevent the res|>ondent from using the word “Singer” in connection 
with sewing machines, although they were entitled to an injunction against 
the use of the name in any way which would deceive the public and lead to 
the lielief that the machines made by her were of petitioner's manufacture.

The decision in the above case is consistent with the principle established 
in a number of cases in Lngland, that where a word, which has no descriptive 
meaning to irorsons unacquainted with the particular trade, indicates to traders 
in those goods a process or principle, it is descriptive and incapable of exclusive 
appropriation.

In Wheeler «V Wilson v. Shakcs/ware, 31) L.J. ('ll. 36, the defendant had 
advertised himself as the agent for sale of the Wheeler-Wilson machine, 
although he was not the plaintiffs’ agent, and was not selling their machines 
James, V.C., while restraining him from advertising himself as the plaintiffs' 
agent refused to restrain him from describing the machines sold by him as 
Wheeler & Wilson’s. That was not the name of the makers, but of the prin­
ciple or process and the inono|N»ly granted under the expired patent could 
not lie continued by granting a monopoly in the name.

The decision was followed in 1875 in Singer v. Wilson, L.U. 2 Ch. 434.

Annotation.
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Annotation. The House of Lords, however ((1877), 3 App. Cas. 376), gave no decision 
us to whether the word “Singer" was indicative of a maker or of a principle 
of construction, the defendant's evidence being incomplete; but in Singer 
v. Long (1880), 18 Ch. 1). 395; (1882), 8 App. (ins. 15, it was decided that u 
trader has a right to make and sell machines similar in form and construction 
to those made and sold by a rival trader, and in describing and advertising 
his own machines, to refer to his rival s machines and his rival’s name, pro­
vided lie does so in such a way as to obviate any reasonable possibility of 
misunderstanding or deception. There the defendant had placed U|)on the 
machines which he sold a plate marked Singer Machine, but liearing also 
words referring to the foreign makers of the goods. This plate he offered to 
abandon, but he claimed the right to use the word Singer to describe his 
machines. In his advertisement he referred to our Singer Machines, and to 
machines made on the Singer system. It having been held by the Court of 
Appeal and the House of Lords that the documents issued by the defendant 
were not calculated to deceive and the action having, therefore, failed, the 
question ns to the secondary meaning of the word "Singer" did not arise 
(18 Ch. 1). 417), but the plaintiffs admitted that if the defendant should 
shew that the article in question was a specific article known by a s|iec6c 
name, and that, as in the case of Wellington ImhiIs or Hansom cabs, he was 
unable to designate the article in any other way than by its known name, the 
plaintiffs could claim no exclusive use of the word. Lush, L.J., said, at the 
close of his remarks (18 Ch. D. p. 428) : “ Possibly the time has come when the 
Singer Machine might now be popularly understood to mean not a machine 
by any iierson of the name of Singer, but a machine of the description and 
kind known as the Singer machine. However, . . that question docs 
not arise. . . 1 would only further observe that whenever the question
does arise, there is a great body of evidence before us now to shew . .
that at all events at the present time the word Singer has become in popular 
use and acceptation a word of description, rather than a word denoting the 
maker." Lord Sclbornc, on the other hand, came to the conclusion (8 App. 
Case, p. 26), unhesitatingly, that the term Singer system had become a bond 
fide and intelligible description of some really distinctive character or char­
acters in that method of construction.

In the United States there are a number of cases following the lines in­
dicated above: Singer Manufacturing Co. v. Larnen •( 1878), 8 Biss. 181; 
Singer Manufacturing Co. v. Stanage (1881), 2 Mcltary 512; Singer Manu­
facturing Co. v. Riley (1882), 11 Fed. Rep. 706. and Brill v. Singer (1884). 
41 Ohio 127. Treat, J., in the Stanage case: “Where a patented article is 
known in the market by any specific désignât ion, whether the name of the 
patentee or otherwise, every jwreon, at the expiration of the patent, has a 
right to manufacture and vend the same under the designation thereof by 
which it was known to the public."

In England where a trade mark is found to 1m- in use by more than three 
firms in different parts of the country, what is known as the “three mark 
rule" is applied and the mark is considered to be common to the trade 
(Re Walkden Aerated Waters Co., 54 L.J. Ch. 394: Re Hyde <fe Co., 54 L.J 
Ch. 395).

In Lambert Charm ne at Co. v. Palmer, 2 D.L.K. 358, 380 (annotated), 21 
Que. K.B. 451, the failure by the owner of the trade mark Listerine to complain 
against a party using the word “Listuated" for tooth powder in the United
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States was held to create a presumption that lie suffered no injury therefrom, 
and was stop|ied from taking proceedings subsequently in Canada for in­
fringement.

A mark is not made common to the trade, by fraudulent use by in­
fringers (Harlow A Jones I.hi. v. Johnson «V Co., 7 K.l’.O. 395, 414).

NICOLA VALLEY LUMBER CO. v. MEEKER.
liritish Columbia Court of A/t/wul, Martin, (lalliht r, and Mel’hilli/is,././..4.

Xovrmlwr 7, lSHU.

Vendor and purchaser (§1 B—5)- Kiuht to purchase price -Title
PREVENTED II Y PURCHASER.

An agreement for the sale of mill site lands, under which the balance 
of the purchase price was to be withheld until a Crown grant has been 
procured, entitles the vendor, the purchaser having taken possession of 
the lands, to claim the balance, without any abatement, where, owing 
to the conduct of the purchaser, the Crown grant was refused.

Appeal by plaintiff from the judgment of Morrison, .1. Re­
versed.

Iiitchie, K.(\, for appellant ; Harvey, K.C’., for respondent. 
Martin, J.A.:—As I understand this ease, there is no real 

about the law. the difficulty arising upon the application 
of the facts thereto.

Shortly, my opinion, is that with every res|M»et for the view ex­
pressed by the trial Judge, the action cannot properly be regarded 
as having been prematurely brought owing to non-performance 
of the covenant resjieeting the obtaining of title from the federal 
government to the old mill site, because the defendant by his 
action in building on the new mill site brought about a state of 
affairs which, unfortunately, made it impossible for the plaintiff 
to perform that condition and therefore it is dispensed with.

The apiieal should be allowed and udgment entered for the 
plaintiff and the counterclaim dismissed.

(iALLIHER, J.A.: The plaintiffs claim 815,(MM), being balance 
due under a certain agreement between plaintiffs and defendant 
whereby defendant purchased certain timber limits, rights to 
lands, and mill machinery from plaintiffs.

The plaintiffs had applied for certain lands in the agreement 
described to be used as and in connection with a mill site on 
the Nicola River in the Province of British Columbia, and it was 
a term of the agreement that payment of this balance of 815,(XX) 
should be withheld until plaintiffs procured a Crown grant of 
these* lands from the Dominion Govenunent and executed a deed 
thereof to defendants.

Annotation.
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The plaintiffs had erected, on the site applied for, a mill and 
had commenced operations, hut after running for a short time the 
mill was destroyed by tire, and being insured only for a limited 
amount, they were unable to rebuild, and negotiations were 
entered into with tin- defendant resulting in the agreement afore- 
said.

There is no question uimui the evidence that the plaintiffs 
endeavoured to procure the Crown grant of the lands they had 
applied for, constant negotiations having for a |>eriod of over two 
years been carried on between the plaintiffs, the land agent at 
New Westminster, and later at Kamloops (to which district the 
territory in question had been transferred) and also with the 
department at Ottawa.

The chief trouble seems to be that the defendant or the com­
pany which he had formed after the purchase upon advice de­
cided to build their mill not on the old mill site but on the site 
about a mile and a half distant.

It seems that the practice of the department is not to grant 
lands as industrial sites except when they are to be used in con- 
ilection with some industry to be built and established thereon, 
and whilst the defendant was applying for a release of some 7 
acres, a part of a homestead taken up by one Ross, and on which 
the present mill of the defendant company is erected, he informed 
the government agent, Mr. Cowley, that he did not require the 
old mill site.

Later, the defendant by letter informed the agent that he did 
not mean to relinquish his rights to obtaining the lands under the 
old application and efforts were renewed by the plaintiff and de­
fendant to obtain this grant from the government.

It appears that the Ross ranch or homestead cuts in between 
the site where the old mill was built and tin* sib* of the new mill 
and the department for this reason and for tin* reason that they did 
not deem these lands necessary to the new mill site finally refused 
to make any grant of same.

When this was finally decided the plaintiffs brought their 
action for the balance of the purchase money. The* defendant 
claimed that the action was premature and that he was entitled 
to what he had contracted for. The trial Judge held the action 
premature and dismissed same. With respect I think the trial 
Judge was wrong.
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When the department finally refused the grant it lieeame 
impossible for the plaintiffs to carry out their agreement, and the 
defendant or his company having gone into possession of the 
limits and mill machinery and having unrated said limits by 
cutting timber therefrom, and continuing to do so, they elected to 
affirm the contract.

I quite realise that the defendant, after the expenditure of 
so much money, could not well do otherwise.

Had the defendant erected bis mill on the old site there seems 
no reason to doubt that the original application for land, though 
somewhat tardy in performance, would have been granted

In my view the defendant, in building his mill on the present 
location, and by giving the agent to understand that the old site 
was no longer necessary (whatever reservation may have been in 
his mind as to his position with plaintiffs) contributed largely, if 
not entirely, to the position of affairs which induced the govern­
ment to refuse the original application.

There remains only for consideration the question as to whether 
the defendants are entitled to an abatement in price.

The law on the question is well settled and is dealt with 
exhaustively in the judgment of McPhillips, J.A., which 1 have 
had the advantage of reading and considering. I was at first 
inclined to the view on the facts of this case that it was one for 
reasonable compensation, but on reconsideration I adopt the view 
of the other members of the Court.

The appeal should be allowed.
McPhillips, J.A.:—The questons that arise and which re- McPUiiii». j a 

quire determination are the following:—(a) whether the respond­
ent can be called upon notwithstanding the 11011-acquirement of 
title to the land in question, i.e., the origina mill site and the sur­
rounding lands—to complete the agreement and pay over the 
$15,000 and accrued nterest? (b) if it be that completion can be 
rightly decreed will it only be decreed with compensation?

In Counter v. Macphenson (1815), (13 K.R. 421). 5 Moo. P.C.
S3 at 108, in the judgment of their Lordships, it is said :—

. . Where a binding contract is subsisting, the completion of which in its 
exact terms becomes impossible through accident, without any default of 
the party seeking relief, a Court of equity will struggle with jHiinls of form 

it cannot, for that purpose, alter the substance of the agreement or ini|Hise 
upon either party obligations totally different from those which, by the 
agreement, he had contracted. In this case there is no reason why the

:«t :tl D.L.K.
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Court upon any principle of moral justice should at all desire to interfere; 
both parties are equally innocent, and the only question is u|H>n which of 
them the loss arising from an inevitable accident is to full.

The present ease is not one of inevitable accident, it is clear 
that the intention of the rcHjxmrient was at the time of the pur­
chase to proceed and erect the saw mill at the old site but later 
it was not deemed to be commercially ex]>edient to do so and a 
site at a very different point and upon lands not included in Un­
original application was chosen, resulting in rendering it impossible 
for the appellants
To (in the tenus of the agreement i take all the proceedings necessary 
to obtain a Patent or Crown (Irani of said lands and hereditaments from 
the Government of the Dominion of Canada.
There has been no default proved against the appellants, the 
insuperable obstacle has been the action of the resitondent and 
the contention is that, notwithstanding this action of the res­
pondent, the apjxdlants must forever be barred from the recovery 
of the balance of the purchase price for the projterty sold. This 
is an unconscionable contention, and is one of the cases where 
“a Court of equity will struggle with ]>oints of form;” further, the 
present case is one in which in my opinion the Court is unable to 
say that “there is no reason why the Court upon any principle 
of moral justice should at all desire to interfere”—cogent reason 
does here exist ; the principles of natural justice require the Court 
to interfere. The |H>sition of matters was well known to the con­
tracting parties; there was no warranty of title to the lands or 
covenants for title; the lands could not be otherwise acquired 
than as an industrial site; that was the application; the ap]>elhints 
had parted with their timber holdings to the respondent and it 
was in connection therewith that the application had been made, 
this was all known to the res]>ondent, but the resixmdent, ad­
visedly, changes his first contemplated plan and decides upon 
an entirely new site for the saw mill and does this without con­
sultation with the appellants and absolutely destroys all chance 
of the ap|>ellants ever afterwards acquiring the land ; and, as it 
has been seen, proceeds to acquire other lands, making use of Un­
original application in furthering or advancing the acquirement of 
the new site. It may well be said that all the api>ellants agreed 
to do was to proceed with the application made and that would 
necessarily mean proof to the Government of Canada that a saw 
mill was situate iqxm the land or about to be constructed and the
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necessity for the land as an industrial site. This the respondent 
rendered impossible; further, the respondent by his active inter­
ference and statement that the land was not desired communi­
cated to the Dominion Lands Agent, rendered powerless all 
further efforts of the appelhuits in the direction of obtaining title 
to the land. The ap]>eilants in fact upon their part are in no 
way in default and the respondent waived compliance with the 
terms of tlit* agreement in respect to the land. The api>cllaiits 
really transferred all that they had. />., the rights following the 
application made for the lands as an industrial site, and the 
res|>ondcnt chose to abandon these, and proceed differently, 
thereby excusing further performance upon the part of the appel­
lants. The intention of the appellants was to transfer what rights 
they had, and those rights were what the respondent purchased.

It is to be noted upon the facts of the present case that the 
land in question was not the most valuable of the property cov­
ered by the sale, the mill site as set forth in the inventory of 
March 21, 1910, which was made up at the time of the giving of 
the option which preceded the agreement for sale, only stated 
the mill site to be of the value of $5,000, whilst the timber holdings 
alone, all of which have been conveyed and taken possession of 
by the respondent, who later transferred them to the Nicola Valley 
Pine Lumber (’<>., were valued at $25,000, equal to the full pur­
chase price. Further, it is to be remembered that over 0 years 
have now elapsed since the sale during aU of which time the prop­
erty sold has boon out'of tin1 ]>ossossion of the appellants and 
enjoyed by the respondent and the company to which he trans­
ferred tin1 same, viz.: the Nicola Valley Pine Lumber (’<)., which 
calls for most serious consideration and there is no possibility of 
the parties being restored to their original position; can it be 
u]M>n all the facts that this is not a pro]>er case for the enforce­
ment of the contract, and its enforcement without compensation? 
To my mind there can be but one answer, and that is that the 
contract should be enforced and without compensation. It is 
evident that the mill site was not deemed by the respondent to be 
at all essential in the earning out of the adventure of himself 
and his associates, and it was the act of the respondent alone 
which prevented the appellants completing the transaction in 
res])ect to the transfer of the mill site and it would be inequitable 
to now admit of this non-performance—being the bar to the cu­

ll. <.

V. A.

bl MliKIt Cn. 

Meekkk.

Mcl’hillipa. J.A.
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B. <\ forcement of the eontraet the countervailing equities ought to
<’. A. prevail. Hals. Laws-of Kngland, vol. 27, p. 56. (See Gilbert's

Lumber Co.

History iV Practice of Chancery, ]>]>. 240-242, citing Faveraham 
(Farl) v. Watson (1680), Cas. temp. Finch, 445; Mcdith v. Wynn 
(1711), 1 Kq. Cas. abr., 70; see also 1 Fonblanque, Treatise of

Meeker. Equity, B<M)k 1. c. 6, s. 3; Story, s. 772).
McPhillipa, i.A. U]K)n all the facts, the mill site apparently was not deemed 

to l)e of such value that the application therefor should be pro­
ceeded with. Xorris v. Jackson (1862), 3 Gift. 396. Hals.’ 
Laws of Kngland, vol. 7, p. 436.

In my opinion, ujxm the construction of the agreement for 
salt*, having reference to the mill site, it was incumbent upon the 
resjxindent to place the saw mill u|>on the mill site, the land des­
cribed in the agreement. It was well known, in fact, it was 
common knowledge, that without a mill there could be no grant 
of the land as a mill site, the regulations under the Dominion 
l^ands Act (8 Kdw. VII. eh. 207) made this im])erative. This 
must have involved the res|K)ndent upon his part doing nothing 
to prevent the granting of the application, in truth it involved 
more, it involved the placing of the saw mill upon the land if 
the land was desired as a mill site, and even this being done, there 
was no certainty as to the area that would be granted.

Fry on Specific Performance (1911) 5th ed. (Canadian Notes) 
at p. 3.

In my opinion the language of I^ord Blackburn in Mackay 
v. Dick, 6 App. Cas. 251 at 263, is very much in jKiint in the ease 
now before us.

Can there be any doubt here upon all the surrounding facts 
and circumstances? 1 would think not, and here we have the 
rescindent not doing that which he could reasonably be said to 
lie required to do, i.e., to proceed and establish the saw mill upon 
the land, but he actively takes steps to establish the saw-mill 
elsewhere and advises the Dominion Lands Agent that the mill 
site as originally applied for is not desired. This must be conduct 
which furnishes to the apiiellants an excuse sufficient for non­
performance. Upon this premise, that it was the act of the res­
cindent which rendered it imc>Hsihle for the apjiellants to comply 
with the contract with reference to the mill site land, how 
can it Ik* successfully contended that it is a ease for compensation
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or abatement in price? Farwell, J., at pp. 308-399, in Rudd v. 
La*celles (1900), 69 L.J. Ch. 396.

The case Farwell, J., was dealing with was one of undisclosed 
restrictive covenants, it being the case of an innocent vendor, 
and the purchaser sought specific performance with an abatement 
of the purchase money.

The case before use is one of the sale of all the timber and 
property of the appellants, the land being the mill site, but not 
acquired from the Dominion Government, with no certainty of 
its being acquired, and certainly never capable of being acquired 
save the land was in use as a mill site, i.c., used for industrial 
purposes. This was well known to the purchaser, the respondent; 
nothing was withheld from him and his act defeated its acquire­
ment. The further language of Farwell, J., at pp. 398, 399, 400, 
in Rudd v. Lascelles, supra, is very much in t>oint in the present

B. C.

C A

Lvmuer Co.

Meeker. 

Mr Phillips, J A.

It would certainly not be fair, even if compensation were 
thought to be pro]M»r, that the compensation should be the $15,000 
which is withheld by the respondent ; but, of course, in my view, 
no compensation is claimable.

The evidence in the present case shews that the respondent 
elected to treat the contract as binding with knowledge that the 
title to the land had not been acquired and could not be acquired, 
coupled also with the fact that it was his act that prevented the 
acquirement of the title to the mill site land, and he has not even 
yet repudiated the contract, in fact, cannot now as he has pur ted 
with that which was sold and conveyed to him, and upon the 
particular facts of this case, there should be specific performance 
of the contract, without relation to the mill site land, and full 
payment, t.e., payment of the balance remaining unpaid, the 
$15,000. The present case is not similar to Ilalkrtt v. Dudley 
(Earl), [1907] 1 Ch. 590, 76 L.J. Ch. 330; but as that case was 
decided by such an eminent and now very distinguished Judge 
(liOrd Parker of Waddington) some of the language appearing in 
that cast1 is useful and instructive as defining the application 
of equitable principles in actions for specific performance.

It will be observed that Lord Parker makes use of this language, 
“unless waived is generally fatal to relief by way of specific 
performance," unquestionably there was waiver upon the facts 
of the present case : can the respondent now be heard in the face



614 Dominion Law Mkfohts. [31 D.L.R.

B. C.

C. A.

LUMHK.U Co.

McPhillipe, J.A.

of his conduct ami statements to the Dominion Lands Agent, 
that the mill site land should be granted to him? It would seem 
to me that there can be but one answer, and that answer, especially 
in a Court of equity, must be that he caimot at this late date 
and in view of all the facts and circumstances be heard in sup])ort 
of any such contention. In the present case other property 
and the most valuable pro]x*rty is conveyed and there remains 
the question of the mill site land only, it being ! mown at the time 
of sale that no title thereto existed in the apjH'llants, the subse­
quent conduct of the res]xmdent constituted a complete waiver 
upon his part of the right which he would otherwise have had to 
insist that title should be shewn at least ujion a reference and then 
only when good title was shewn should a decree for specific 
performance go, although jiossibly in the absence of waiver the 
]H>sition of the respondent would not be quite as strong as this, 
as all that the appellants were to do was to pursue the application, 
and it might have been that apart from the conduct of the res­
pondent no title could have been obtained, and that that was a 
risk that the purchaser, the respondent, took in the side made to 
him.

In Halkett v. Dutlley (Earl), supra, Lord Parker quoted with 
approval language of Knight Bruce, V.C., in Salisbury v. Hatcher, 
(12 L.J.Ch. G8, 2 Y. & C.C.C. 54).

In Kohler v. Thorold, 27 D.L.R. 319, 52 Can. S.C.R. 514.
Duff, .1., in his judgment said:—“The case is within the 

principle stated by Lord Blackburn in Mackay v. Dick, 6 App. 
Cas. 251.”

With respect to the counterclaim, even were this a case where 
the appellants being required to establish title to land failed in so 
doing, the respondent would not be entitled to any such damages 
as are claimed in the counterclaim. The principle of law is so 
well known it is perhaps quite unnecessary to cite it. The leading 
case is Rain v. Fotheryill, L.R. 7 ILL. 158, and this case was lately 
considered by the Supreme Court of Canada in Ontario Asphalt 
Block Co. v. Montreuil, 27 D.L.R. 514, 52 Can. S.C.R. 541.

The appellants in the present case did everything upon their 
part which they could be called upon to do, but the respondent 
by his conduct made it inqiossiblc for the mill site land to he 
acquired.
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In my opinion, therefore, the appeal should he allowed, the 
appellants to have judgment for the balance of the purchase 
money upon the sale, viz. : $15,000 and the accrued interest thereon 
and the counterclaim dismissed. Appeal allotted.

REX v. LECLERC.
Quebec Session# of the Peace, lion. Charles Langelur, J.S.P. (Holier 0, 1916.

1. Theft ($ I —25)—Goods in process of manvfactitre.
An infonuation or charge for stealing goo«ls in proeess of manufacture 

should s|K!cify the value of the goods, so that the accused may know 
whether the prosecution seek to apply the added penalty provided by 
C.'r. Code, sec. 387, in case the value is over $200.

2. Indictment or information (§ II E—25) Description ok offence—
Classes of theft.

An information or charge which, in addition to the date of the alleged 
offence and the name of the local municipality, gives only the following 
particulars of the nature of the offence: “did steal a certain quantity of 
towels, the pro|>erty of the Dominion Textile Co," is insullicient because 
of its vagueness ; and such insufficiency being a matter of substance is not 
amendable by the Court on the trial so as to charge theft of goods in 
process of manufacture under Cr. Code, sec. 388.

Trial of a charge of theft.
./. l\ A. Gravel, for prosecution.
Alleyn Taschereau, K.C., for the prisoner.
Langelier, J.:—The accused has been tried for having, on 

the 22nd of September, in the parish of St. Grégoire, “stolen u 
certain quantity of towels, the property of the Dominion Tex­
tile Co.”

At the opening of the trial the learned counsel for the defence 
raised the objection that the charge did not reveal any offence 
known to the law and that the Court had no jurisdiction.

What must the information contain? Our own Court of 
Appeal, in the case of The Quern v. France, 1 Can. Cr. Cas. 321, 
has decided that :—

“An information should give a concise and legal description 
of the offence charged, and should contain the same certainty as 
an indictment, and the description of the charge must include 
every ingredient required by the statute to constitute the offence.” 

In the same case Judge Wurtele said:—
“It is essential that whatever words may he used should be 

sufficient to give the accused notice of the offence with which 
he is charged and to identify the transaction referred to.”

Daly’s Criminal Procedure, p. 135, also says:—
“In the information the charge must be set out in such dis­

tinct terms that the accused may know exactly what he has to

B. t.

C. A.
M'TMiillip». J.A.

QUK

Stiilvmrnt.
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answe*r, for the accused cannot be convicted of a different offence 
•S. P. from that contained in the information.”

The same author says (page 137) :

Lkci.kkc. “An information charging that the accused did abstract from 
the table in the house of John Evans a paper, being a valuable 
security for money, does not charge an indictable offence. ”

The prisoner is accused of having stolen towels in the factory 
where they are made, and he could be prosecuted in virtue of 
sec. 388 for stealing goods in process of manufacture, also in 
virtue of sec. 387 if the value exceeds $2(X).

Hut the information does not shew anything of the kind ; it 
has omitted to mention the value of the gexxls stolen, which 
would have indicated which offence the accused had to answer. 
In the present case the value was a necessary ingredient of the 
offence ; without it he is left completely in the dark to prepare 
his defence.

Stone’s Justices' Manual, last edition (1916), p. 1016, says:
“The information should specify the value, number or quan­

tity of the articles which are the subject matter of the prosecu­
tion, where the same is the measure of punishment to be a wan led 
by the justice or where a certain value is essential to give juris­
diction or to constitute the offence." It is exactly our case.

The learned counsel for the prosecution contends that the 
evidence would reveal the true nature of the offence; the law 
does not permit the prosecution to complete* by proof the descrip­
tion of an offence. It would be unfair for the accused, who, once- 
engaged in his trial, would be* e-aught napping in his ele*fenee*.

Neither can the charge lx- amended, as it is a matter of sub­
stance, as elecieiexl by Mr. Justice Wtirtele in P. v. Weir, 5 Can. 
Cr. Cas. 503, where he says;—

“A formal elefect e>r an impe-rfeet averme*nt in an indictment 
e>r in a count may lx* correct cel by the* Court whe»n an objee-tion 
is raiseel, but matters of substane-e- cannot be amenele*d, and 
essential allegatiems which have been entirely omitte»d cannot lx- 
aeldeel by the Court.”

In the e*ase e>f H. v. Beckwith, 7 Can. Cr. Cas. 450, it was 
de*cide*d that if the charge eliel not contain the* particular facts 
which constitute the eiffence, the indictment will be quashed.

I am of opinion that the* charge elex*s not reveal any offence 
known in the law. The prisemer is acquittée!. Prisoner acquit lui.
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allan v. Mclennan. b. <\
lirilish Columbia Court of Auprul, Macdonald. C.J.A.. Marlin ami (• \

Mi l*hillilis, JJ..1. Xotrmhcr 7, 191b.

1. 1’AltTIKS <5 1 It -55) JolMlKlt OK I'l.AIXTlKSK 'SkMIEH oK THAN-At -
TlONs" RESCISSION KOH Klt.U I).

Suie# of shares. attacked for fraud I*\ different purchasers, max In- 
viewed. under Rule 12.4 (Kng. (). Hi, r h, as “arising out of the same 
transaction or series of transactions" warranting the joinder of the 
several plaintilTs into one action.

[Stroud v. Lawson. [ 1 StISj 2 (j.B. 44. considered. |
2. Damages (6 III I-- -IIS) Sale ok shakes I km i>.

'Flu* measure of damages, in an action to set aside a sale of shares, on tin 
ground of fraud, is the difference in value of the shares with all their 
incidents, at the time of discovery of the deceit, and what was paid 
for them.

Appeal from the judgment of Murphy, .1.. in tin action for statement, 
rescission of contracts for the sale of shares of the hank of Van­
couver, or. in the alternative, damages. Reversed.

A. II. Maclean, K.C.. for appellant ; Mayers, for rescindent. 
Macdonald, C.J.A.: -The first question, and one which if Mw-donuid. 

decided in appellant's favour may save consideration of the 
appeal on the merits, is one of parties.

The plaintiffs are several purchasers of shares in the capital 
of the Hank of Vancouver. They purchased separately and on 
different occasions 50 shares each. They sued in this action, 
in which the bank was joined as party defendant with the appellant 
for rescission of their contracts, or, in the alternative, for damages 
for deceit against the appellant. The Judge dismissed the action 
as against the hank and gave judgment against the appellant for 
damages.

Objection was taken In up|>e!lant’s counsel at the opening of 
the trial to what he contended was misjoinder of plaintiffs.

The Judge did not give full effect to this objection, but, as 1 
understand it, proceeded to try the action as if there were two 
separate actions brought by the plaintiffs respectively. This 
course 1 do not think was warranted. If the Judge thought 
there was misjoinder, the better course, in my opinion, was to 
have called upon the plaintiffs to elect which should remain in.

1 think what the Judge really did in the result was to try tin- 
action as if both plaintiffs were proper parties.

On the question of whether the plaintiffs were rightly joined.
1 have to consider the meaning of (). 10. r. 1. of the Rules of the 
Supreme Court as applicable to the facts of this case.

The respective sales were negotiated by one Martin whom the
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Judge found to luivv Imtii th<‘ appellant'sagent. Martin received 
C. A. his instructions partly by word of 11 ‘i and partly in writing 
Allan from the ap|M-llant. On tlieae instructions and with tin- writing
, *'• in Ida hands, which were shewn to at least one of the plaintiffs,

cLknnan. _ *
---- he made the representations whieli the Jmlge fourni to have been

lacrionaldC.J.A. fraudulent, not on tin- part of Martin, but on the part of th< 
appellant. On the strength of these representations Martin 
succeed* t in elTeeting sale* to the respondents severally on separ­
ate occasions.

The representations in substance were that the shares offered 
were the pro|>erty of the bank,ami that the moneys to be received 
therefor would belong to the bank, whereas unknown to Martin 
they were the individual shares of apis llant who would receive 
tile proceeds of the sales.

The Judge has found that these representations were relied 
U|Min by the res|srtive plaintiffs ami induced them to purchase the 
■hares.

The plaintiff, Bryce Allan, was told by Martin that his brother 
Claud Allan, had agreed to subscribe for shares, and this state­
ment induced llryec Allan to inquire less carefully into the matter 
than he otherwise would have done, but there is no doubt the 
evidence on the whole bears out the Judge's finding that Martin 
diil make to Bryce Allan the same falsi- representations that lu- 
had previously made to Claud Allan.

In my opinion there was no misjoinder of plaintiffs. Appel­
lant's counsel placed his main reliance on Strowl v. I Mir son, 
(18981 2 tJ.B. 44. There the plaintiff sued the directors of a 
company for damages for fraud in inducing him to take shares. 
He joined with this claim a claim on behalf of and all
other shareholders to have it declared that a certain dividend 
paid out of the capital was ultra vins of the company. Tin- 
Court of Appeal held that in effect there were two plaintiffs, 
Stroud in his individual capacity, and Stroud in his rcspresentntivi 
capacity, and that their respective claims did not arise out of tin- 
same transaction or series of transactions.

If I may say so, that seems reasonably manifest. The declara­
tion of dividends and the sale of shares have no fundamental 
connection with each other. But in the case at bar Martin was 
deputed by up|x-llnnt to sell a s|>ecifi<-d number of shares, viz.,

7

7
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2,000, and it was clearly in tin* minds of both that these shares 
would not 1m* sold en bloc to one jmtsoh but to several jn rsons in 
what 1 think may be fairly called a series of transactions in respect 
of that block of shares.

1 see no distinction in principle between sending forth a living 
solicitor and an inanimate one. In Drineqbier v. Wood, 1181*9] 
I Ch. 393, plaint ill's were held properly joined in one action for 
deceit, who had severally purchased shares in a company on the 
faith of a false pros]K*ctus.

While 1 am not free from doubt, yet having regard to the object 
of the rule as extended in scope by the amendment to the Knglish 
rule in 1890, from which our rule is copied, and the facts as above 
recited, 1 do not think I ought to disturb the judgment on this 
ground of ap|H*al.

On the merits, I think the judgment ap|M*aled from is wrong 
in one particular, as was admitted by respondent’s counsel 
during tla* argument before us. It is the difference between the 
value of the shares at the time respondents discovered the fraud 
and what they paid for them with interest, which is the true 
measure of damages, not ‘‘tie* difference between the amount of 
money paid,by each plaintiff plus interest at .V , from the date of 
such payment ami the /present value of tin shares." The Judge 
left it to the parties to agree upon the amount of damages cal­
culated on this basis, and in the event of failure to agree, ordered 
a reference. With the variation above indicated, and the 
one about to be referred to, the judgment should be allirmed.

The judgment up)M*uled from ordered the ap|M*lhuit to in­
demnify each of the plaint ill's against all

(’.•ills, claims, costs, charges or oilier liabilities whatsoever which may 
at present or at any time attach to the saill plaintiITh or to which the saiil 
plaint ills may become liable by reason of his ownership of the sail I shares 
of I he defendant bank or any of them.

This term in the judgment is, in my opinion, wrong. The 
measure of damages to be awarded each plaint ill' will be the 
difference in value of the shares with all their incidents, at the 
time of discovery of the deceit and what was paid for them. 
Hence, assuming that the Court could make an order respecting 
contingent future loss in an action of this kind, which I do not 
grant, that matter is already provided for in the measure of 
damages.

B. V.

<\ A.

McLennan.

Mw'ilonald,
CIA
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**• <’• Th<* appellants should have the costs of the ap|>eal on the
C. a. issues upon which he has succeeded, and the costs of the cross- 

appeal. which I would dismiss. The rcs|M>ndcnts should have
the costs of the issues in the main apfical on which they have 
succeeded.

Martin, J.A.: At the outset the objection to the jurisdiction 
taken during the trial, raised by sec. 12 of the defence, and ’•cnewed 
and urged here, that there has been a misjoinder of parties, must 
lie met. What hupjieiHHi at the owning of the trial was, that when 
the objection was raised by both defendants to the r of
the plaintiffs, as not being within r. 12d. and that therefore there 
was no jurisdiction to combine two distinct causes of action in one 
suit, the trial Judge refused the motion to strike out one of the 
plaintiffs, but he expressed the opinion that:

I «In lint think these cases should ever have been joined, hut I am not 
strong enough to say it was not |s>s*ihlc to join them to the extent «if saving 
I must strike one «ait. I think the languagi1 of the rul«*s is wi«lc enough 
to allow this s«irt of thing to lie «lone, hut I think if it had been objected to 
in Jhc early stages the «aws xvnuhl have been brought separate. I propose 
to separate th«‘in now if either counsel desire me to «lo so.

Mr. Martin: 1 «lo. As far as the Hank «if Vancouver is concerned, 
it is very necessary.

Court: I am g«iing to separate them. I will p meets I with either ease, 
ami try them separately.

And Inter he went on to say:—“I will proceed to try the cases 
now consecutively and you can take which ever one you want."

Plaintiff’s counsel then took up Claud Allan’s case, and judg­
ment upon it and u|>on that of Bryce Allan, was reserved, and in 
the formal judgment of the Court both the plaintiffs arc still 
kept as such upon the record. 1 pause lien* to say that it is dear 
to my mind there was no waiver by Mr. Woodworth of his objec­
tion to the misjoinder which luul been raised in tin* morning and 
continued after the mid-day adjournment; on the contrary, 
indeed, it was decided in his favour, but the Judge adopted an 
intermediate course for which, in my opinion, there is no warrant. 
The position was cither that there was no misjoinder, in which 
case the trial would proceed with both the proper plaintiffs upon 
the record; or that there was a misjoinder in which cast1 the name 
of one of the plaintiffs must be removed or struck out of the record 
in default of their counsel making the necessary election as 
directed in, e.g., Stroud v. Lawson, (1898) 2 Q.B. 44. In other 
words, unless the situation was cured by r. 123 the Court had no

6
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jurisdiction to try what were really two <listinct causes of action 
At the same time; the place for separation of them was primarily 
upon the record and there could not be a projier trial of one cause 
upon a defective record of two causes. Before the trial could 
proceed of cither the formal separation of both must be made, 
and there could in law lie no separation in fact while both were 
allowed to remain upon the same record.

Turning then to r. 123. what is necessary here to determine is 
can the two sales of shares in question be viewed as "arising out 
of the same transaction or series of transactions." ami does "any 
common question of law or fact " arise? Beyond all question the 
sales of these two parcels of shares to the two Allans were two 
entirely distinct matters, or as (’laud Allan puts it. his "transac­
tion" was "an indc|>cmlcnt one” made "with Martin alone" and 
his brother Bryce "bought his shares quite irrespective of (me).” 
(Maud Allan purchased his shares on or before June 22, 1912; 
Bryce Allan did not buy his till July 4, ami then* was no connec­
tion whatever In-tween the two transactions. At the meeting 
with the former, Martin went into the matter at length, ami made 
statements and shewed and discussed letters from the president 
of the bank that were not made to or discussed with the latter, 
who frankly says that lie knew of the prior sales to ( laud Allan 
and various other people and " 1 assumed like a fool that they had 
made inquiries regarding tin- bank and all that sort of thing;" 
and that he was "lax in not inquiring regarding Martin's repre­
sentation. . . I was relying on someone else doing it." He,
Martin, did, however, make tin- same substantial representation 
to both of them that those were new issue shares. These being 
the facts, what is the state of the law upon them? I have ex­
amined many authorities, and I think the leading case upon the 
|H)int is now' Stroud v. Lair son, supra, a unanimous decision of 
the (’ourt of Appeal, reversing Darling. J.. and wherein is to be 
found, in my opinion, the clearest exposition of the rule. In 
that cam? it was decided that even where there was only one 
plaintiff in name u|M»n the record yet la- could not be allowed to 
sue in two capacities on separate causes of action which did not 
arise out of the same transaction or series of transactions and lie 
would in law In* regarded as two separate plaintiffs. It was 
|H)intcd out that there were two conditions precedent to the appli­
cation of the rule, viz.: existence of the "same transaction or

B. t .

< . A.

MehKNNAX.
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B. (.

C. A

McLennan.

Martin. J.A.

series of transactions,” and “the common question of law or 
fact,” and it was laid down that the presence of a “common 
feature” does not make two transactions the same.

This language contemplates a continuous thread of interest 
carried through the “entire” series from hegining to end. In 
the ease at liar it is clear the “transaction” is not the same, and 
tin* only hope for success lay in presenting it its one of “a series 
of transactions” which it certainly is not within said definition, 
hut two disconnected sales of different shares. Can it he said 
that the rule contemplates the joinder of two such distinct causes 
of action, as, e.g., where the travelling salesman of a Victoria pub­
lisher sold on a false representation a set of Shakespeare's works to 
John Doe in Victoria, and next week, on another and different 
representation, sold a set of Ibsen’s works to Richard Roe in 
Prince Riqx-rt? Stroud v. Lawson, not so strong a case, clearly 
shews it does not, and the principle would not he altered even if 
another copy of the same edition of Shakes]>eare had lx-en sold 
to the second purchaser on the same representation. A succession 
of disconnected transactions of the same kind, each complete in 
itself, is not, legally speaking, turned into a “series” simply 
because the representation in each case was the same because the 
necessary thread of continuity “from beginning to end.” If it 
is, what is to be said of a situation of, say, three similar transac­
tions, the first made on one representation, the second on a 
different one, the third on the same as the first? Clearly there is 
no series in such case, which demonstrates the soundness of the 
“continuous thread” test. Yet if we hold the case at bar is 
within the rule then the said disconnected sales of Ixxtks would 
be a “series of transactions,” as also on the same principle would 
be the sale of bad cheeses of the same kind over the same counter 
by a grocer to different customers on different, or the same, 
misrepresentations. The “transaction” is the side itself, brought 
al>out by the salesman, and is not the direction to and sending 
forth of the servant by the master. As Vaughan Williams, L.J., 
said, “the transaction consists in deceiving the plaintiff by false 
declarations into becoming a shareholder.” I am not at all 
prepared to go to such uiiBUs|>ected, not to say preposterous 
lengths, ami give a meaning to “series” which is foreign to the 
subject matter of the rule and the amendment sought to be 
affected thereby.
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In Unir, of Oxford <V Cambridge v. (HU, [1899] 1 ( h. 55; and 
Walter» v. Green, (1899] 2 Ch. 696, Stirling, J., applied Strain! v. 
Lawson and held that the rule covered the joinder of plaintiffs 
as being an action arising out of the "same transaction or series 
of transactions;” and Byrne, J., applied the same ease in I)rin- 
Cfjbiir v. Wood, 68 L.J. 1 'll. 181. 1 see no reason to differ with
these applications on the facts of those eases when carefully 
examined, but in none of them do 1 find anything that interferes 
with my view of the ease at bar. but if there should be anything 
then it is not in accord with the governing decision of Stroud v. 
Lawson, and should not be followed. I only add as regards 
Drinc(/bier v. Wood that it is clearly, in any event, distinguishable 
from this case, because the decision there turned upon the express 
point that it was the “same transaction,” Hynie, saving :—
“All the plaintiffs allege the right to relief to arise out of the issue 
of the prospectus containing false statements and therefore out 
of the same transaction."

But it is admitted here that the transaction is not the same 
and the question de|x*nds on the meaning of "series of transac­
tions,” upon which the Drina/bier case sheds no light, though a 
safe guide is to be found in Stroud v. Lawson, already cited. It 
should also not be overlooked that Byrne, ,)., admitted therfr was 
“some difficulty” in finding that the action was properly brought, 
and it must be confined to the facts then before him as the Lord 
Chancellor laid it down in Quinn v. Leathern, (1901] A.C. 495 
506.

B. C.

C. A.

McLennan.

I note, by way of precaution, that the difference between the 
vases of r. 123 and r. 131, relating to representative actions, is 
|K)inted out by Fletcher Moulton, L..L, in Markt v. Knight S.S.
Co., (1910] 2 K.B. 1021.

1 The result is that the appeal should be allowed, the judgment 
set aside, and the ease referred back to the trial Judge to follow 
the course indicated in Stroud v. Lawson, instead of proceeding 
with the trial without jurisdiction. The question of the costs 
below should. 1 think be determined by him. It is worthy of 
notice that in the Drincqbier case the objection to the misjoinder 
was raised as a preliminary one at the opening of the trial, as 
it was here.

MrPillLLlPS, J.A.:—The trial Judge held against rescission Mci'hiiupe,j.a. 
and dismissed the action as against the bank, but gave judgment
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_1 * for tin* plaintiffs severally against the app* Ihuit McLennan as
r A- and for damages in deeeit. Against this judgment the ap|>ellnnt
Allan MeLennan appeals, and the resixmdents cross-appeal from tliat 

McUcnnan j,,(*Snient dismissing the action as against the bank.
----  ( 'ouiisel for tin* resiiondents in his very careful ami clear

McPhillipn, I A. , ,
argument stated that he was content with the judgment ol the 
trial Judge hut that the cross-ap|>eal was brought to cover any 
jxissihle eventualities in the ap|>cnl.

The first point that needs consideration is the question as to 
whether the plaintiffs were rightly joined in the one action and 
this involves the consideration of r. 123 (Kng. (). 10, r. 1) and the 
case that requires consideration is Strom! v. Lawton, | I808J 
2Q.B.44.

Marti iV Co. v. Knight S S. Co., (1910| 2 K It. 1021.
Now in the present ease the action is in respect of the sale 

of shan*s, no douht separate contracts, hut contracts made by 
the plaintiffs with the agent of the ap|>ellunt McLennan and upon 
representations made hy the agent who received his instructions 
and the data upon which to make the representations d'reetly 
from the ap|M‘llant Mclennan, the only apparent difference upon 
the evidence in respect to the two plaintiffs is that more was 
said |>erhaps to one plaintiff than to the other hut in the main the 
same representations were made, the salient facts may he said 
to lie the same, the représentât on common to hotli causes of 
action in the plaintiffs was the representation that the shares 
were “new issue shares" and the money paid therefor would In- 
add tional capita of the hank. This likens the present case to 
Drincqbicr v. Wood, <>H L.J. Ch. 181.

The present case may he said to fit n exactly with the language 
of Vaughan-Williams, L.J.:—141 do not read these words as 
meaning that the whole transaction or the whole series of tran­
sactions must l>e involved in troth actions.”

In my opinion there lias been no misjoinder of plaintiffs in 
the present ease, hut were 1 wrong in this, the ap]>ellnnt McLen­
nan is late in taking the objection, his course was to promptly 
apply by summons for an order that the proceedings In* set aside 
on the ground that the plaintiffs were improperly joined or that 
they lie stayed unless the plaintiffs elected which of them would 
proceed and that the other he struck out. See Smurthwaitr v.
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Hannan, 118941 A.C. 494; ami Sam Us v. II' iUlsmith, [ 189.41 I 
Q.B., 771. Further, the course adopted by counsel (Mr. Wood- 
worth) for the appellant Mclennan at the trial precludes this 
point lx*ing now pressed.

For having arrived at the |H»int that tin- action rightly pro­
ceeded to trial, the question is whether the judgment of the 
trial .fudge arrived at the right conclusion in allowing damages 
us and for an action in deceit, being the alternative claim, to that 
of rescission.

It may lx* said that u|xm the tacts a case was made out for 
rescission, as 1 think it was |x>ssiblc to place the parties in statu 
quo. I am not though to be undershxxl as in any way disagree­
ing with the course the trial Judge pursued, or his holding that it 
was not a case for the removal of the respondent's names from 
the share register of the bank. The rescission of course in any 
case would only have been as between the res|xindents and the 
appellant Mcls-nnan. There was no contract between the res­
pondents and the defendant bank to rescind.

However, the respondents brought the action in the alternative 
form, and cannot be now heard to complain that one rather than 
the other relief has been granted.

In Clarke v. Dickson ( 1) (1858), FI. HI. <fc Fl. I is. 155 1120 F.R. 
♦03), and Clarke v. Dickson (2) (1859), !i (’.lb VS. 153 III 
F.lt. 533), we have two actions which in the end resulted in the 
relief being granted which has been granted in the present case.

In the report of Clarke v. Dickson (No. I) in 120 F.lt. at p- 
♦03, the following footnote appears: Approved. I'rquhart v- 
Macphcrson (1878). 3 App. < 'as. 831. Approved Oakes y 
Turquard ( 1807), F. It. 2 H.F. 317. Referred to Heilbull v- 
Hickson ( 1872), F.U. 7 C.R. 451 ; Slujficbl Xickcl Co. v. Cnicin
1877) , 2 Q.B.l). 223; Drlanucr v. Xar Sombrero Chosplaiti Co.
1878) , 3 App. ('as. 1278; llouldsirorth v. Cla spate Ibnd: IIKKO), 

5 App. ('as. 339; IU Duncan, |I899| I Ch. 392.
I am in complete agreement in the present case with the 

trial Judge upon the facts, and do not think it necessary to review 
those facts. There was in the language of Cockhum, C.J., in 
Clarke v. Dickson (2) supra, at p. 470, an “important misrepre­
sentation" made by the agent of the ap]x4lant McFennan, that 
the shares sold were “ new issue shares" and the moneys would lx;

B. c.

V. A.

McIjcnnan.
MrChilltps, J.A.

40 M U.L.R.
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B new capital going to the hank, and that misrepresentation was
C. A. made upon instructions and letters going directly from the
Au.an appellant MeLeiuian to his agent with the intention to he com*

». „*'• munieated as they were to possible purchasers, and these mis-MvLknnan. ‘ 1 ...
----- representations were made to the plaintiffs and they were m the

Mci hiiiipw. j.A. ^ailgUUg(1 0f (‘oekburn, C.J., 470, in the last case above cited, 
“calculated to exercise a material influence upon the minds of 
persons who became shareholders, is too plain to admit of doubt.”

The evidence is clear that the plaintiffs relying upon the rep­
resentations which wen* false and fraudulent were induced 
to purchase the shares and the contention upon the part of the 
respondents is that the shares are in fact of no worth or value 
whatsoever.

Tin* law which requires consideration in the present ease is 
well stated in Hals.’ Laws of Kngland, vol. 20, p. 740.

With great respect 1 am of the opinion that the trial Judge 
went wrong in his judgment when he said:—

There will be judgment against Mclennan for the difference between 
the amount of money paid by each plaintiff plus interest at .V , from the dale 
of such payment and the present value of the shares held by each plaintiff

As I understand it, counsel for the respondents admitted in 
argument in the appeal that the Judge was in error in so deciding.

As we have seen in Clarke v. Dickson (1), Lord Campbell, C.J., 
said, “he will recover not the original price I nit whatever is the 
real damage sustained.”

Also, with great respect, I cannot agree with the trial Judge 
when he says:—

McLennan must indemnify plaintiffs against all liability that mu\ 
attach to them or either of them in the liquidation bec ause of their ownership 
of the* said shares.

In granting the relief alternatively claimed, it must be based 
upon the premise that the respondents elected “to adhere to tin 
contract ” (Hals.’ Iuiws of Kngland vol. 20, p. 740), but that 
notwithstanding this, the rcs|>ondonts were entitled to damages 
for the fraudulent representations, and these damages have to be 
assessed U|H»n the basis of the resjamdents having elected to 
retain the shares, and in the assessment of damages, what is to 
be found is “the real damage sustained” (Lord Campbell, C.J.. 
Clarke v. Dickson (1) supra.)

The damages will have to be assessed upon the correct prin­
ciple, the cross-ap|H*al to be dismissed. Appeal aUourd.
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TORONTO A YORK RADIAL R. CO. v. CITY OF TORONTO. IMP.
Judina! Comm Hire of I hr Privy Council, Viscount Ha! dam. Lord Atkinson. p q 

Ijord Shaw and Lord Parmoor. October di. It)Id.

Sthkkt RAILWAYS (§ I -Hi Ai.tkkatiun <»C mu IK XllNKIVAI. <’0\HKN'T.
'I lie I oront <> luul ^ < »rk Uailial Railway Co.. I » \ the ivrma of its fran- 

rliisc and bv legislation, is autliorizcd to drlln l its line from Yoiny* St. 
in the City of Toronto, to a private right of way owned bv it ; the de- 
Heetim is for the pur|H se of enabling it to operate the railway already 
located and constructed. and therefore the eonsent of the iniinieipiil 
eouneil is not necessary.

Appeal from 2li D.L.K. 244. :r> o.LR. :>7. Reversed. Statement 
The judgment of the Hoard was delivered by
IiORD I'akmook: The appellants applied, under see. 250 of i^miPsrmoar 

an Act resorting Railways. R.S.O.. HU4. Hi. 185, to the Ontario 
Railway and Municipal Board for the approval of certain plans 
to provide the necessary switches and turnouts to the appellants' 
property required by them for the purpose of operating their 
railway. The proposal was, in effect, to provide terminal ac­
commodation on a site which the appellants had purchased, and 
to cross for this purjHise a portion of the sidewalk on the west 
side of Yonge St. by a spur line on the level. Although the apjwl- 
lants had authority to construct or extend their railway upon 
any highway or part of a highway, sec. 250 prohibits them from 
beginning the construction of their railway or of any extension 
thereof ui>on any highway or part of a highway without having 
first obtained the permission and approval of the Board. The 
section does not confer any additional powers on the appellants, 
but imposes a limitation to protect public interest. Sec. 105, 
sub-sec. 8, enacts that the Board shall not have power or authority 
to require or permit a company, without the consent of the cor- 
IMiration of the municipality, to construct or lay down within the 
municipality more tracks or lines than, in its agreement with the 
corporation or the by-law of the council of the corporation of the 
municipality, it has authority to construct and lay down, but the 
agreement or by-law shall govern as to the number and locality 
of the tracks and the streets or highways upon which the railway 
may be constructed.

The Board approved of the plans of the ap]>ellnnts, subject 
to any modification that might appear pro|H*r to be made after 
hearing the objections of the respondents on engineering grounds.
The plana were amended to comply with the objections on en­
gineering grounds, made by the respondents, and, as amended,
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were finally approved on S«»pt«»iiilH*r 2. 1915. Thv respondents 
apjM-aled to tin* Appellate Di vision of thv Suprvmv ( ’ourt of 
Ontario on two grounds: (1) that thv appellants had no franchise 
in respect of the Street and adjoining land promised to l>v used, 
and (2) that in any event tlu* consent of the municipal council 
of the city was necessary. After the general argument had <•on- 
eluded, a memorandum was sent by the registrar of the ap|>cllatc 
division, saving that the Court would sit on November 13, 1915, 
to hear what counsel had to say, if anything, on the |H>int “what 
jurisdiction had the County of York under the circumstances” 
stated in the memorandum “over the i>ortion of Yonge St. in 
question." On November 13 tin- counsel for the respondents 
asked for an adjournment and the counsel for tin* appellants 
objected that the question should not Ik- determined without an 
opportunity to give evidence. On November 15 the rescindents 
informed the Court that they had decided not to submit any 
further argument in the matter of the question of the franchise 
of the appellants. In view of this notification the counsel for 
the ap|H‘llants assumed that it would not In* necessary to ap(M-ar 
further before tin* Court. No argument was addressed to their 
1/ordships in sup|s>rt of the opinion expressed in the judgment 
of Ilodgins. .LA. Their Dirdships think that the question of the 
franchise of the np]>cllnnts was not projierly bet ore the Ap|>cllutc 
Court, and they are unable to entertain a question not raised 
at tin* trial, and on which, if it had lain raised, it was o|ien to 
the ap|>ellants to have called evidence in answer to the ease 
made against them.

<>n the first ground of ap|ieal, that the appellants had no 
franchise in resjiect of the street ami adjoining land promised 
to be used, (laiTow, .LA., with whom Maclaren and Magee. 
JJ.A., agreed, does not pronounce a final opinion. The Metro- 
politan Stmt It. Co. of Toronto was incorporated in IH77. 
This company had no authority to construct or o))eratc their 
railway along streets ami highways within the jurisdiction of the 
cor|Kiration of the City of Toronto, and of any of the adjoining 
municipalities, except under and subject to mi agreement there­
after to be made between the councils of the city and of the muni­
cipalities ami the company. In I SKI an agreement was made 
between the Metropolitan Street It. Co. of Toronto and the 
municipal council of the County of York. This agreement is
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scheduled to an Art of IKllli which cluuigv<l tin- name of tin- *****' 
company to the "Metropolitan Stn-et ! {ai I way Company." I* <'
In August. 1894. a further agreement was made In-tween the Toronto 

municipal corporation of the County of York and the Metro- xwxf 
politan Street |{. Co. This agreement is scheduled to an Act R. Co 
of 1897. The agreement and the privileges and franchises rn-v«»K 
thereby created are confirmed in tin- Act. and declared to Toronto. 

be existent and binding upon tin- parties to tin- same extent u«tFarmoor. 

and in the same manner as if tin- several clauses and agreements 
were set out as part of the Art. The right> conferred under this 
agreement have Im-cii transferred to and are now vested in tin- 
appellants. There is a provision in tin- Art that, in tin- event 
of the City of Toronto extending its limits so as to include any 
IMirtion of tin- railway, such extension of limits should not affect 
the rights of the company at tin- date of such extension, or its 
property then situate within such extended limits, and that tin- 
powers conferred on the company by tin- Art should remain as 
if the city limits had not lieen extended. The City of Toronto 
was subswpiently extended to include the |Mirtion of Yongc St. 
across which it is promised to construct the spur line, and tin- 
ambit of the franchise which tin- appellants claim and the con­
ditions of its user, so far as are material to the present appeal, 
are to lie found in the terms of the agreement of 1894.

The section of the agreement which determines tin- extent and 
nature of tin- appellants' franchise tor the pur|>oso of operating 
their railway as distinct from its location and construction is 
see. 7. There is a difference in the sections which give powers 
to the appellants to locate and construct their railway and those 
which give powers to the ap|N-llants to oprrate the railway when 
located ami constructed. For the purpose of operating the rail­
way, sub-see. (3) of see. 7 confers a wide authority. It authorises 
not only the construction and maintenance of such culverts, 
switches, and turnouts as may from time to time be found neces­
sary for operating the appellants' line of railway on Yongc St. 
or leading to any of the cross streets leading from Yongc St., but 
also for the pur|tose of leading to any track allowances or rights 
of way on lands adjacent to Yongc St., where the line dellects 
from Yonge St. or to the ap|M-llants' power-houses and car-sheds.
The plan, which the Hoard approved, shews that the turnouts, 
or spur lines, which cross a portion of the sidewalk on the west
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side* of Yongv St., arc for tin- pur|xwe of leading to track allow­
ances or rights of way on land which is the property of the apjx'l- 
lants, and to which there is a proposed deflection of the line from 
Yonge St. The works approved are therefore within the terms 
of the franchise which lias been vested in the appellants under 
the statutory agreement, if they are acquired for the purpose of 
operating the railway of the appellants. There can he no doubt 

Lord Parmoor. under this head, but in any case the finding of the Hoard would 
be conclusive on a question of fact. It is not necessary to decide 
whether the spur line in question is for the purpose of leading 
to power-houses and car-sheds of the ap]>ollant8, and the evidence 
under this head is not satisfactory. Sec. 11 further gives a con­
siderable power of constructing turnouts for the purpose of de­
flecting the line of railway from Yonge St. in order to ojx*rate 
the* same across and along private properties after expropriating 
the necessary rights of way. It was argued on behalf of the 
resjxmdcnts that their Lordships had decided in the case of the 
Toronto and York Radial R. Co. v. Corporation of the City of 
Toronto, 15 D.L.R. 270, in a sense contrary to the franchise which 
is claimed on behalf of the ap]>ellants. The decision of their 
Lordships in the above case was given on different grounds 
and is in no way inconsistent with their Lordships’ construction 
of the franchise* conferred by sub-sec. (3) sec. 7 of the agreement 
of 1K04. Lord Moulton, in delivering the judgment of their 
Lordships, says, at p. 273:—

On May 11. 11111. the procmlings in this matter were commenced 
by an application being made to the Ontario Railway and Municipal Board 
on behalf of the ap|»ellants for the approval by the Board of "a plan to deviate 
the track on the Metropolitan Division from Yonge 8t. to a private right 
of way," which was described as being about 12") feet to the west, running 
purullel with Yonge St. On looking at the plan, it is obvious that this is 
a misdescription of the pro|sisal, in that the promised line lies only partially 
u|M>n land promised to he acquired hv the railway company, and that it 
crosses in four or five places public highways which are not and necessarily 
cannot be described us |M>rtioii8 of a private right of way.

Their Lordships, therefore, find that, for the purpose of 
operating the railway, the appellants have the franchise which 
they claim in respect of the street and adjoining lands proposed to 
be used, and determine in their favour the question on which 
Garrow, J.A., preferred not to give a final opinion.

The second point, that in any event the consent of the muni­
cipal council of the city was necessary before the Hoard could
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approve the plans submitted to them, remains to lie considered, 
(•arrow, .LA., bases his judgment on the necessity of such approval 
and holds that such approval is the very basis of all the work to 
be afterwards undertaken on Yonge St. The relevant sections 
of the 1894 agreement, which determine the rights of the res­
pondents in reference to works proposed to be constructed on 
Yonge St. at the site in question, and to which attention was 
directed during the argument on behalf of the respondents, are 
secs. 2, 3, 4, 5, 8, 9, 10, 17, 27, 28. Secs. 2, 3, 4. and 5 apply to 
the location and construction of the railway and not to works 
which, after the location and construction, are required for the 
purpose of operating the railway so located and constructed.

It is clear that, before the work of construction is commenced, 
plans setting forth the proposed location of the tracks must be 
approved by the committee appointed by the council, and that 
such location cannot subsequently be altered without the consent 
of the committee. There is a further protection that the line 
shall not be put in operation upon any section until the county 
engineer has certified that such section has been constructed in 
compliance with the terms of the agreement. Stringent limita­
tions of a similar character are inserted in the agreement of 1884 
scheduled to the Act of 1893. It must be assumed that all these 
conditions were fulfilled before the line of the appellants was put 
in operation. Sec. 8 authorises the appellants to change the 
location of its lines of track to any portion of Yonge St. with the 
consent of the committee of the council, but there is no proposal 
in the approved plans to change the location of any lines of track 
already located and constructed to a different portion of Yonge 
St. Secs. 9, 10, 17, and 27 relate to the method and conditions 
under which the appellants shall carry out works within their 
authority. They come into operation in the construction of 
works after approval, and it cannot be assumed that the appel­
lants will not in every way adopt the prescribed method and 
comply with the prescribed conditions. Sec. 28 comes within 
the same category. It provides that the alignment of the tracks, 
the location of the switches, and the grades of the roadbed shall 
be prescribed by the county engineer.

In the present case the Board, before approving the plans of 
the appellants, took care to ascertain whether they were satis­
factory on engineering grounds to the City of Toronto. They
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considered the objections of the City of Toront > on engineering 
grounds, procured a report thereon of their own engineer, and 
before approval amended the plans of the appellants to comply 
with the objections made on behalf of the City of Toronto. In 
effect, there was no difference on engineering grounds I et ween the 
City of Toronto and the apjwllants when the Board finally 
approved the plans for carrying a spur line on the level across the 
sideway on the west side of Yonge St. In the event of any 
difference arising between the city and the appellants as to any 
matter or thing to be done or performed under the terms of the 
agreement, the agreement contains an ample arbitration section.

Their Lordships are of opinion that the appellants succeed, 
and will humbly advise His Majesty that the appeal be allowed, 
with costs here and in the Court below. Appeal allowed.

O’GRADY v. CITY OF TORONTO.
Ontario Supreme Court, Middleton,./. May 12, 1916.

I’AXKS I $ Ilf .1 165)- M 1ST A K K OF I.AW ItKCOVKRY MACK.
Money voluntarily |>ni<l for taxes under a mistake of law cannot he

Statement. Action to recover sums paid for taxes to the defendants, the 
Corporation of the City of Toronto.

Irving, for plaintiff ; /. S. Fairly, for defendants.
Middleton, j. Middleton, J.:—The plaintiff seeks to recover taxes paid 

to the City of Toronto upon a house erected ui>on certain 
lands owned by the University of Toronto and leased on the 15th 
May, 1878, for a term of 39 years, to be reckoned from the 1st 
October, 1877, at an annual rental of $150; the tenant paying the 
taxes. The lease was assigned to the plaintiff in 1904.

After the making of this lease, the University Act, 1906 (6 
Edw. VII. ch. 55 (O.)), was passed. By this statute, sec. 18, the 
property of the University shall not be liable to taxation, but the 
interest of every lessee and occupant of its real property shall be 
liable to taxation.

Neither the defendants nor the plaintiff had knowledge of 
this change in the law, and the property continued to be assessed 
as theretofore upon the basis of its actual value, and the plaintiff 
paid the taxes upon the assumption that he was liable to pay as 
before.

In 1914, or early in 1915, the mistake was discovered, and the
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defendants refunded to the plaintiff the difference between the 
tax upon the fee and the tax upon the leasehold interest for the 
year 1914, but refused to make any further concession. This 
action is now brought to recover the taxes paid for the years 1907 
to 1913, but it is conceded that in any aspect of the case the 
Statute of Limitations would prevent a recovery save for the 
years 1910, 1911, 1912. and 1913.

I have come to the conclusion that the plaintiff must fail, 
for the payment was made voluntarily, the defendants assuming 
there was the right to demand the taxes, and the plaintiff assuming 
that there was the obligation to pay; both parties being ignorant 
of the statutory amendment to the law.

Mr. Irving relies largely upon the summary of law found in the 
5th edition of Benjamin on Sale, pp. 113 and 114; but it is to be 
observed that what is there being discussed is not the right of 
action to recover back money voluntarily paid, but the ix>wer of 
the Court to relieve from a contract made in ignorance of the law ; 
and, although there undoubtedly has been some tendency to relax 
the stringency of some of the older cases, Equity has never yet 
gone so far as to afford relief by enabling an action to be brought, 
directly or indirectly, to recover money paid under mistake of 
law This is laid down without qualification by Pollock (Con­
tracts), 5th ed.,p.437 : “ Money paid under a mistake of law cannot 
in any case be recovered;” and in a careful article by M. M. Bige­
low. 1 L.Q.R. 298, where he says that money paid under mistake 
of law presents “the one permanent exception to the right of 
relief for mistake.”

In Cooper v. Chibbs (1807). L.R. 2 ILL. 149, I»rd Westbury 
suggests an exception in cases where the ignorance is not of the 
general or ordinary law of the country but of some private right 
or jus.

In the first place, it is quite clear that the law concerning which 
there was ignorance here cannot be regarded as being other than 
part of the general law of the land. But, even if this were not 
so, the right to recover money paid is by no means clearly estab­
lished by the dictum referred to. Pollock, in the work already 
referred to, controverts the existence of even this exception. In 
Halsbury’s Laws of England, the rule is stated as being subject 
to qualification (vol. 21, para. 67); the exception suggested being
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cases in which there is some ground which makes it inequitable 
for the party who received the money to retain it. This must 
mean something more than the mere fact that the defendant has 
received and retains money which, save* for the voluntary pay­
ment, he had no right to have. It is, I think, intended to be con­
fined to cases in which there is some fraudulent conduct on the 
part of the defendant, or where he has actively misled the plaintiff, 
and cases in which there was confidential or fiduciary relationship 
between the parties. None of the cases cited justify the main­
tenance of this action.

In liatUn Pooll v. Kennedy, [1907] 1 Ch. 256, money was paid 
under the* supjmition that the payers were obliged to make 
payments under the terms of a opposed license. .This supposi­
tion was erroneous. Warrington, J., says: “No authority has been 
cited, and I am satisfied that no authority can be produced, in 
support of the proposition that a voluntary payment made under 
a supposed legal liability creates in law any obligation at all.”

In our own Courts, tin; case of Cushen v. City of Hamilton 
(1902), 4 O.L.R. 265, appears to be conclusive authority against 
the plaintiff. The municipality passed a by-law which was 
invalid, and on the strength of this it exacted license fees. Upon 
the by-law being quashed, those who had paid fees sought to 
recover the money paid. At the trial they succeeded; the trial 
Judge holding that the payments, under the circumstances dis­
closed, could not be regarded as voluntary; but on appeal this 
finding was reversed and the action dismissed; Osler, J.A., quoting 
from Dillon: “Money voluntarily paid to a corporation under a 
claim of right, without fraud or imposition, for an illegal tax, 
license, or fine, cannot without statutory aid be recovered back 
from the corporation, either at law or in equity, even though such 
tax, license fee, or fine, could not have been legally demanded 
or enforced.”

The case Durrant v. Ecclesiastical Commissioners (1880), 
6 Q.B.D. 234, strongly relied upon by Mr. Irving, is, as pointed 
out in Trusts Corporation of Ontario v. City of Toronto (1899), 30 
O.R. 209, 213, a case not of mistake in law but of mistake in fact.

The action therefore fails and must be dismissed w ith costs.

Action dismissed.
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FURNESS, WITHY & CO. v. VIPOND. QUE.
Quebec King's Bench, Sir Horace Arc ha mbe null, ( Lavergm. Crons', Carroll |x p 

and Pelletier, JJ. March 0, i 916.

1. Caituikhs (§ III (i 5—407) Limitation of liability Lffkvts of
ri.IMATK l'RKKZINO InsCHANCK.

A stipulation in a hill of lading against liability for (lainage* from 
"effects of climate” and "iierils of tin* sea." or any damage or loss 
"capable of being covered by insurance." includes damage from "freez-

2. Partii:h ( S I H ôô;- Joinokr of plaintiffs I'ahtnlrs.
The shipment of goods to a person who is in fact trading as a partner­

ship entitles him to sue in his own name, without joining a dormant 
partner, for damage to the goods in course of transit.

[Appealed to Canada Supreme Court.]

Appeal l>v defendant from the judgment of the Court of Statement 
Review, reversing the judgment of Weir. .1.. Superior Court.
Reversed.

On December 1, 1910, the respondent surrendered 705 pack­
ages of lemons to the Genera! Steam Navigation Co., for further­
ance to Montreal. These same fruits were at London trans­
ferred to the appellants for shipment. It came forward on a 
through bill of lading. The lemons arrived at Montreal in a 
frozen condition and otherwise damaged. The respondent sued 
the appellants for 82,283 damages and alleged negligence, 
fault, and carelessness upon land and water.

The defence was based on several grounds, but the decision 
of the case rested on the following:

No responsibility under the bill of lading, because this latter 
contained a clause of immunity covering the damages claimed ; 
because by another stipulation therein, this clause was extended 
to transhipment or forwarding on in addition to, but not in sub­
stitution for the above clause.

The material parts of the respondent’s answer to plea were 
that he was not a party to the bill of lading; and that the appel­
lant could not lawfully stipulate in the contract, immunity for 
its own negligence or that of its servants.

The Superior Court dismissed the action :
Considering the said admission and evidence and that partnerships 

are judicial entities, distinct from the individual members who compose 
them, and that the partnership assets constitute an estate separate and 
apart from the assets of the partners individually:

Considering that the claim set forth in the declaration is a claim of 
the partnership existing between the plaintiff and Thomas A. Vi pond and 
cannot be demanded, except on behalf of said partnership.

This judgment was reversed by the Court of Review for the
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m» HOI IK that the respondent, even if lie had a dormant partner, 
was the proper partner to enter suit on the hill of lading, and 
that the damages were caused by the fault and negligence of the 
apiH'llant who did not show that the damages did not occur when 
the goods were in his possession.

This last judgment of the Court of Review was reversed 
and the action dismissed on its merits by the Court of Appeal 
for the following reasons:

Considering, in view of the said exceptions, that the appel­
lant is not responsible for the damage by freezing alleged in 
the action:

Considering that there is error in the judgment appealed from, 
to wit, the judgment rendered by the Court of Review, whereby 
the appellant was condemned to pay the said sum of $2,283;

Considering, for the reason aforesaid, that there is no error 
in the adjudication (dispositif) made by the judgment rendered 
by the Superior Court sitting in first instance at Montreal, where­
by the respondent's action was dismissed ;

Doth maintain the appeal, doth reverse and set aside the 
judgment appealed from, to wit, the said judgment rendered by 
the Court of Review at Montreal, on April 30, 1015, and now, 
giving the judgment which the said Court of Review ought to 
have rendered, doth restore and confirm the adjudication (dis­
positif) made by the judgment of the Superior Court sitting in 
first instance at Montreal on January 17. 1013, whereby the 
respondent’s action as against the appellant was dismissed (but 
without adopting the reason therein set forth), and doth con­
demn the respondent to pay the appellant its costs in the Superior 
Court in first instance, in review and in appeal in this Court.

Casyrain d' Mitchell, for appellant. Vi pond <V Vipond, for 
respondent.

Cross, J.: By the judgment appealed against, the appellant 
has been condemned to pay the respondent $2,283 as damages 
arising from the fact that 761 boxes of lemons were damaged by 
from while being carried by sen in the appellant’s ship “Shenan­
doah” from London, to St. John, N.B.. in January 1911, con­
signed to the appellant.

In his declaration, the respondent alleges that a through bill 
of lading for shipment of the lemons from a seaport in Italy to 
Montreal was issued by the General Steam Navigation Co., but lie
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dot's not allege that the appellant became a party to that Dill of 
lading <-r adopted it in any way. Accordingly, his action is to In- 
treated as an action grounded upon the general averments that 
the apiM'llnnt took the lemons on board ship at London for car­
riage by sea for the respondent to St. John, and that it negli­
gently allowed them to be frozen in transit.

As regards the person in whose name, as plaintiff, the action 
has been brought, 1 consider that the appellant's objection and 
the decision of the trial Judge are not well founded.

It has been correctly pointed out both by the trial Judge and 
by counsel for the appellant that a trading co-partnership is a 
personality (un être moral) distinct from the personality of its 
members. That legal personality can sue, and, in the present 
action, it has sued by its name—the only name which it has. viz: 
“Herbert K. Vipond." It would have been more regular, if the 
plaintiff had been described in the writ as the co-partnership 
Herbert K. Vipond composed of Herbert L. Vipond and Thomas 
A Vipond, but the objection that the membership of the part­
nership is not disclosed was not specifically pleaded, and tin- 
action as a partnership action has boon validly taken.

Apart from that. 1 would say, with the Court of Review, 
that the appellant, having contracted to deliver the lemons to 
H. E. Vipond could validly be sued by H. K. Vipond, if a con­
tract relation can be shewn to have existed between him and the 
appellant, and in its plea it admits having received the lemons 
for transportation “consigned to the plaintiff," and it seems to 
admit the existence of a contract relation.

The main issue upon this appeal is as to the legal effect and 
adequacy of the exonerating clauses relied upon by the appellant.

The general projMJsition put forward on tin- respondent’s 
behalf is that conditions, providing for immunity against re­
sponsibility for damage caused by negligence of the carrier's 
servants, tire void. The opposite of that projMisition must now 
be taken as established, except where, as by the Railway Act 
or the Water Carriage of Goods Act, such conditions have been 
struck at by legislative enactments.

The majority of the Judge's who sat in review, however, con­
sidered that it was for the appellant to show legal cause for not 
having fulfilled its undertaking to deliver the lemons in good con­
dition; that the bill of lading relied on by the appellant did not
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in vicar ternis exempt or free il from all responsibility for damages 
arising from its negligence or that of its servants; and that the 
damage is not covered by any of the exceptions or reservations 
contained in the 1 till of lading.

1 take it that there can be no doubt that the covenants and 
conditions according to which the lemons were to lie carried by 
the appellant are those set forth in its own bill of lading. It is 
true that the respondent repudiates that bill of lading and has 
discoursed at length in his printed and oral argument upon the 
first or Italian bill of lading as “covering” (whatever that may 
mean), the shipment “from Milazzo. Italy, to Montreal, Canada,” 
but it is not proved or even alleged that the appellant signed or 
adopted that bill. It may lie that where there is a through bill 
of lading of goods,
'I he carrier in whose hands they were when the breach wan committed 
is also generally liable, if the through contract was made for his benefit 
and with his authority, Carver, 5th ed., Carriage of (iooda by Sea, par. 107; 
but there is neither averment nor proof of such facts.

The appellant’s undertaking was to carry the lemons to St. 
John, at which j>ort its responsibility was to cease, though the 
lemons were to be taken by rail thence to Montreal and there 
delivered to the holders of the “original through bill of lading.” 
That is the only mention of the through bill of lading in the con­
tract to which the appellant was a party.

The appellant was free to bargain with the person who offered 
it the lemons at London, namely, the General Navigation Co., as 
to the tenus and conditions of further transport. Being offered 
lemons for carriage across the North Atlantic in midwinter in a 
cargo boat, it is not surprising that it should stipulate against 
liability for damage caused by climate. It did so stipulate. If 
it had not done so, it would have been liable as a carrier in terms 
of art. 1073 C. C., or under English Common Law.

Accordingly, we are brought to consider whether the exonerat­
ing clauses have* provided in dear terms for immunity of the carrier 
from liability for the damage by freezing of the lemons which 
happened at sea.

In the lengthy list of perils and other occurrences set out in 
the bill of lading, in respect of which the carrier is relieved from 
the obligation to safely carry and make right delivery, there arc 
mentioned :
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injurious «‘finis of oiln*r goods. effects of climate, insiiliicicnl ventila­
tion, or heal holds, perils of the seas, rivers or navigation, of whatsoever 
nature or kind, and how.-' icver caused, whether or not any of the perils, 
causes or things above mentioned or the loss or injury arising therefrom, 
he occasioned by or arise from any act or omission, negligence, default or 
error in judgment of the master, pilot, whether compulsory or not, officers, 
mariners, engineers, refrigerating or otherwise, crew stevedores, ship's hus­
band or mariners, or other persons whomsoever. or by or from any
accidents to or defects, latent or otherwise, in hull tackle boilers or ma­
chinery. . . etc.

And there is also a covenant worded as follows :
The shipowner is not to be liable for any damage or loss to any goods 

which is capable of being covered by insurance.

In the event which happened. I consider that these excep­
tions clearly relieved the appellant.

The damage was «lue to freezing. The condition which re­
lieves from responsibility is “effects of climate." The case falls 
clearly within the exception. Hut counsel for the respondent 
says that an exception of that kind does not relieve the carrier, 
if his servants have been negligent, and that pretension would be 
well-founded, if negligence were not also one of the things ex­
cepted, though, as pointed out by counsel for the appellant.

If a loss apparently falls within an exception,the burden of shewing that 
the shipowner is not entitled to the benefit of the exception, on the ground 
of negligence, is upon the person so contending. Carver, f»th ed., 78.

QUE. 
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And the respondent has made no evidence on that point. 
Nevertheless though that contention may be well founded, it 
cannot apply, if there is also a covenant excluding liability for 
loss due to negligence. There is such a covenant in this case. 
It is true that this covenant is made part of a clause which com­
mences with the words: “perils of the seas" and in a sense freezing 
is not a peril of the sea, and it may lx- in that view that the ( ourt 
of Review considered that, as regards negligence of servants, the 
bill of lading did not “in clear terms" exempt the appellant, but 
it appears to me when we go on to read in the clause the words 
“whether or not any of the perils, causes or things mentioned or 
the loss or injury arising therefrom,” etc., it is made clear that 
effects of climate are brought into the class of perils of the sea for 
the purposes of the covenant. It follows then that the appellant 
has brought the case within the exception respecting effects of 
climate and the exception respecting negligence of the master or
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I also cousitl(ir that the appellant has brought the ease within 
the exception respecting losses which could be insured against.

Respecting these excepting conditions and covenants it may 
be added that, if, in themselves they arc unequivocal, the fact 
that they have been printed amongst a large number of other 
exceptions or restrictions is not a reason for saying that they 
are equivocal or not expressed in clear terms. Clauses of the 
purport of those above quoted, in fact, are very commonly found 
in shipping bills of lading, and have been given effect to by the 
Courts. Carver, 101 and 105, liosin and Turpentine Import Co. 
Ltd. v. Jacobs and Sons, 102 L. T. 81.

In regard to the exception respecting losses which could be 
insured against, it may be said generally that insurance may be 
made against all losses by events over which the insured has no 
control. Art. 2470, C.C.

At the trial the respondent admitted that an insurance had 
been effected, but he seemed to take the ground that it was not 
against such a peril as damage by freezing, and he hinted rather 
than asserted that insurance of that kind was not procurable. 
He did not exhibit the particulars of his insurance contract, 
though pressed to do so. If it be the fact that lemons in transit 
across the Atlantic cannot be insured against dami ge by freezing, 
it would have been easy for the respondent or any Montreal fruit 
importer to have proved it. That has not been done, and it was 
upon the respondent to make that proof.

1 refer to the proof on this point, because it may be con­
sidered that the covenant relates to the pr deal or commercial 
]H)ssihility of effecting insurance against i kind of risk rather 
than the technical or legal possibility of n

1 have reached the above stated conclusions on the footing 
that the appellant's obligations are those created by its bill of 
lading. I consider that the same result would be reached if the 
covenants of the through bill of lading were applicable, because 
exonerating clauses of the same import as those above quoted 
are to be found in it. It may be said that, in the last mentioned 
instrument, the covenant excluding responsibility for weather 
damage is limited to damage caused during loading arid unloading 
and is not made clearly applicable to damage caused in transit. 
1 consider, however, that the clause such as it is, read with the 
other exonerating clauses, relieves the appellant.
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The respondent, in claiming the benefit of the through bill Q^L-
of lading as he did at the argument and having failed in his K. B.
contention that the exempting covenants are null, is left in the Kvrnknh 
untenable position of a contracting party trying to avail himself Withy & 

of covenants favourable to himself while repudiating those which 
are favourable to the other party. 'IIH>NI>’

Upon the whole, the appellant has proved its defence on < roWi J 
the ]mints above dealt with and its appeal should be main­
tained and the action dismissed. Appeal allowed.

BELL TELEPHONE CO. v. ZARBATANY. QUE-

Quebec Circuit Court. District of Montreal. Purcell./. Xoeember IS. 1916. C. C.

Telephones (§ I -4)—Knowledge of conditions Cancellation of
CONTRACT —Liy ITDATED DAMAGES.

The signer of u telephone contract is presumed to know all the con­
ditions appearing therein, and is hound by a stipulation that in ease 
of cancellation of the contract through tiie default of the subscriber 
the balance due for the unexpired term shall become payable as liquidated 
damages.

I Hell Telephone Co. v. Duchesne, ‘21 D.L.lt. S22, referred to.]

Action for $41.50 claimed under a contract for telephone ser- Statement, 
vice at Montreal made by the defendant with the plaintiff.
Judgment for plaintiff.

•S'. L. Dale Harris, for plaintiff; 1\ ('. Ryan, for defentlant.
Purcell, J.:—Of the amount claimed 88.15 represented Purcen.a. 

telephone service actually furnished and the balance of $33.35 
was claimt‘d for liquidated damages for the unexpired portion of 
the contract. The contract, which was of the standard form 
used by the plaintiff, contained certain terms and conditions on 
its back, and in particular the following:

2. For non-payment of any charge due. the service may be discontinued 
after written notice is given by the company.

S. The company reserves the right to cancel this contract at any time 
should the subscril>er make default in payment of any of the charges provided 
lor herein, or makes or |>ermits to be made any use of the telephone or lines 
contrary to the tenus of this contract.

9. In case the company cancels this contract or discontinues service 
hereunder by reason of any default of the subscriber, or is through the fault 
of the latter prevented from continuing service hereunder, or in case the 
subscriber becomes insolvent or makes an abandonment of his property or 
an assignment for the benefit of his creditors, the charges for the current 
calendar quarter shall be forthwith payable to the company without deduc­
tion or abatement for the unexpired portion of the current calendar quarter, 
ami should any of such events hop|>en within the initial period of the present 
contract, there shall forthwith become due and payable to the company 
1 he unexpired |iortion of the initial term of the present contract, all sums

41-31 O.I..K.



642

QUE.

C. C.

Telephone
Co.

Zakbatany.

Dominion Law Reports. [31 D.L.R.

becoming due under the terms of this section to be considered us liquidated 
damages and not by way of |ienalty.

The contract was for one year’s service subject to tacit re­
newal and by it rental was payable quarterly in advance. The 
defendant having made default on one of the quarterly payments, 
the plaintiff after notifying him discontinued the service and 
claimed the balance of the first year’s rental as liquidated damages.

The defendant admitted liability for the sum of $8.15, but 
denied liability for the remainder, alleging that he was a Syrian 
and unable to read English, that the contract was not under­
stood or explained to him and was signed in error and through 
fraud practised by the representatives of the plaintiff, that the 
conditions on the back of the contract were never brought to his 
notice and that the plaintiff had no right to claim unearned pro­
fits under the name of liquidated damages.

It was established at the trial that one of the plaintiff’s repre­
sentatives had canvassed the defendant and had obtained his 
signature to the contract, but no proof of fraud was made. After 
the contract was signed the defendant held it for some weeks 
before making up his mind to pay the first quarterly instalment 
in advance and the telephone was only installed after the first 
payment was made. The defendant declared that he did not 
speak English, that he had not read the contract before signing 
it and that he was not aware of its terms. He admitted having 
received telephone service under it and having made default in 
one of the quarterly instalments.

The plaintiff in support of its contentions cited Bell Telephone 
v. Duchesne, 21 D.L.R. 822; Dean v. Furness Withy, 9 Que. Q.B. 
81; Ham v. Boston &' Maine Hailway Co., 41 Que. 8.C. 68, 13 
(’an. Ry. Cas. 370; Beaumont v. C.P.H. Co., 5 Que. S.C. 255; 
Chartier v. (l.T.H. Co., 17 L.C.J. 26; Hobichaud v. C.P.H. Co., 
8 L.N. 314; (lelinas v. C.P.H. Co., 11 Que. S.C. 253.

Seeing the contract and the proof ;
Considering that the defendant having signed the contract is 

presumed to have known its conditions both on back and front. 
the front thereof referring to the conditions on the back; Dean 
v. Furness Withy, 9 Que. Q.B. 81;

Considering that a part of the amount claimed is due as liqui­
dated damages;

Judgment for plaintiff for $41.50 with interest and costs.
Judgment for plaintiff.
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Re D. * S. DRUG CO.
Alberta Supreme Court. Ap/nllafe Diriuiun, Scott, Stuart and Hick, JJ.

November 8, 1916.

Corporations and companies (§ VI F 2—357a)— Preferred claim for 
rent—Possessi<in—I nvaijd lease.

By taking possession under a lease entered into in pursuance of an 
invalid resolution, a corporation accepts the tenancy U|xm the terms 
set forth in the resolution, and the lessor, upon liquidation of the cor­
poration, is entitled to rank as a preferred creditor for tIk* arrears of rent 
distrained for.

Appeal from the judgment of the Master at Edmonton. 
Reversed.

J. F. Lymburn, for claimant, appellant ; S. IT. Field, for defen­
dant, respondent.

Scott, J.:—The directors of the insolvent company were 
W. D. Donald, the claimant, Sydney L. Smith and Shirley Smith. 
They were the original incorporators and are the only share­
holders of the company. Only 20 shares were subscribed for, 
viz. : the claimant 10 shares, Sydney L. Smith 9 shares and Shirley 
Smith 1 share. At a meeting of directors held on June 10, 1015, 
at which only the claimant and Sydney L. Smith were present 
the following resolution was passed :

On motion by S. L. Smith it was resolved to accept the offer made by 
Dr. Don'uld (the claimant) of a building on lot 12, block 1, Hudson's Bay 
Reserve on Main St., Peace ltiver Crossing, at a monthly rental of $85, 
an office to be reserved free for Dr. Donald's use. The I). A S. Drug Co., 
Ltd., to pay the insurance on the building.

There is no record of the company ever having ratified or 
adopted this resolution. No formal lease or agreement was put 
into writing. The company, however, in pursuance of the ar­
rangement set forth in the above resolution, on or about July 1,
1915, entered into possession of the premise's in question and 
remained in possession under the same until the date of a seizure 
made at the instance of the claimant on or about February 1,
1916, under distress for arrears of rent.

The company having subsequently made an assignment for 
the benefit of its creditors, the claimant gave up possession of 

. the goods seized to the assignee upon the assignee agreeing to 
pay the arrears of rent and costs of and incidental to distress 
preferably out of the estate. A winding-up order was subse­
quently made and the assignee appointed liquidator. No rent 
was ever paid under the lease, the company not being in a posi­
tion up to the time of liquidation to pay same.

ALTA.

Statement.
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The vast* stated then proceeds as follows:
It being admitted that the company's occupation of the premises was 

referable to the arrangement expressed in the above resolution and that the 
distress was regular, the questions for the determination of the Court tire 
whether or not under the circumstances: (1) The claimant is entitled to be 
paid the arrears of rent preferably out of the proceeds of the goods seized. 
(2) If not whether the claimant is entitled to rank upon the estate as an 
ordinary creditor for the said arrears of rent.

Par. 19 of the articles of association of the company which were 
made part of the cast1 is as follows:

No director shall be disqualified by his office from contracting with the 
company either as vendor, purchaser, manager, solicitor or otherwise, nor 
shall any such contract or any contract or arrangement entered into by or 
on behalf of the company in which any director in any way interested be 
avoided, nor shall any director so contracting or being wo interested be liable 
to account to the company for any profit realized by any such contract or 
arrangement by reason of such director holding that office or of the fiduciary 
relation thereby established, but it is declared that the nature of his interest 
must Ih> disclosed by him at the meeting of the directors at which the contract 
or arrangement is determined on, if his interest then exists, or in any other 
cuse. at the first meeting of the directors after the acquisition of his interest, 
and no director shall, as a director, vote in respect of any contract or arrange­
ment in which lie is interested as aforesaid, and if he do so vote, his vote shall 
not be counted, but this prohibition shall not apply to any contract by or 
on In-half of the company to give the directors, or any of them, security by 
way of indemnity and it may, at any time or times be sus|)ended or relaxed 
to any extent by a general meeting.

The Master held that the resolution was invalid though 
it was one which might have been ratified and adopted by the 
shareholders, that it could not be treated as an agreement for a 
lease, that the company were in possession as mere licensees, that 
it was liable only for use and occupation and that therefore the 
claimant had no right to distrain. He disallowed the claimant’s 
claim to rank as a preferred and ordered that he rank as an 
ordinary creditor of the (‘state.

It is clear that under par. 19 of the articles of association 
the resolution accepting the claimant's offer is void by reason 
of the fact that it was not passed by a majority of the directors 
present who were entitled to vote on it, and such being the cast1, 
it can not be relied upon by the claimant as an acceptance of his 
offer contained in it, but it. however, may be referred to as evi­
dencing the fact that he made an offer to the company to lease 
the premises to it upon certain terms, and under the provisions 
of that paragraph both he and the company were authorized to 
enter into a least1 of the» premises upon these terms.
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The admission in the stated case that the company entered 
into possession of the premises in pursuance of the arrangement 
set forth in the resolution 1 cannot construe otherwise than an 
admission that the company entered into possession upon the 
terms of the claimant’s offer contained in the resolution and, 
having so entered, their taking possession must in my view Ik* 
held to be an acceptance by tin* directors of the claimant’s offer 
and that the company is therefore bound by such acceptance.

It has been suggested that in making the admission referred 
to the liquidator admitted more than he intended, and that In- 
intended to admit merely that the company went into possession 
of the premises but as the admission is not ambiguous in its terms 
I think this Court must interpret it in the manner in which it is 
clearly expressed.

I am of opinion that in the absence of any such admission, and 
nothing being shewn to the contrary, it must be presumed that 
the company took possession pursuant to the terms of tlie offer 
contained in the resolution. I think it may reasonably be assumed 
that all the directors of the company are cognizant of at least 
the more important of their acts and the acquiring of promises 
for carrying on the sole business of the company is not an act 
of minor importance. The resolution would appear in the ordi­
nary course in the minutes of the directors’ meetings and the only 
director who was not present at the meeting at which the claim­
ant’s offer was considered had access to the minutes and must 
he taken to have been aware before the company took possession 
that the offer had been made.

Smith v. Hall (floua Co., Il C.B. 897, at 92b (138 K.R. 729, 
at 741, 742).

The taking of possession of tin- promise's by the company in 
the present case must have been with the knowledge- not only of 
all the directors but of all the- shareholders, as the- directors held 
all the shares issued by the company, and the only authority given 
by the claimant to take possession was upon the terms stated in 
his offer. If the directors were unwilling to take- possession upon 
these terms they were in duty bound to give him notice to that 
effect before taking possession.

The Master in his reasons for judgment expressed the view 
that even if it were held that the directors had accepted the lease
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of the premises upon the terms offered by the claimant, the liqui­
dator by reason of his powers being more extensive might be held 
not to be 1 found by their act and he cites lie National Funds 
Assur. Co., 10 Ch.D. 118, in support of that proposition.

That case appeared to me to hold merely that where an act 
is done by the directors which is ultra vires but which they or the 
company cannot repudiate the liquidator may do so in the inter­
ests of the shareholders.

In my view that principle has no application in the present 
case. There cannot be any question as to the authority of the 
company and of the directors on its behalf to enter into such 
a contract, and it appears to me that the only question which 
this Court has to determine is whether such a contract was 
entered into. If it was, the liquidator as well as the company is 
lfound by it and if before the company went into liquidation the 
claimant had the right to distrain for rent, and did distrain for it, 
the fact that the company subsequently went into liquidation 
cannot affect or prejudice that right.

I would allow the appeal with costs and direct that the claim­
ant rank uixm the estate as a preferred creditor in respect of 
the rent due at the time of the distress and the cost of and inci­
dental thereto; the claimant to have the costs of the stated case.

Stuart, J., concurred.
Beck, J. (dissenting):—I think that the Master was right; 

that Donald is entitled to rank only as an ordinary creditor for a 
sum to be ascertained on the basis of the value of the use and 
occupation of the premises and not as a preferred creditor for the 
amount of the rent fixed by the lease and distrained for.

To my mind it is quite clear on the stated case that besides 
the invalid resolution accepting Donald's offer to grant a lease 
there was no act of the company as such established showing a 
deliberate ratification of the directors’ act with full knowledge 
of the irregularity.

The settled principle, which 1 think is applicable, is stated in 
Lindlcy on Companies, 6th ed., p. 213. The question of what i< 
essential to ratification by the company is treated at pp. 231, et seq.

I would affirm the Master’s decision and dismiss the appeal 
with costs. Appeal allowed.
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BELLER v. KLOTZ.
Sqm kale hr iran Supreme Court, Sir Frederick Haultain, C.J., 1.amont and 

El wood, JJ. November 18, 1916.

1. Contracts (5 I E 3 75;—Statute or Frauds—Performance within
year—Employment.

A contract to serve for one year, the service to commence on the next 
day after that on which the contract is made, is not a contract which 
is not to be performed within a year, within the meaning of sec. 4 of the 
Statute of Frauds, and is enforceable though not in writing.

2. Master and servant (§ I C—13)—Wages—Quitting service during

A servant who without just ground quits his employment before the 
expiration of his term of service cannot recover for his services.

Appeal by plaintiff from the judgment of Hannon, D.C.J., 
in an action for work done and services performed for the defen­
dant for a period of 10^ months, at the rate of $315 a year. 
Varied.

Wain, for plaintiff; Hoffman, for defendant.
The judgment of the Court was delivered by 
Lamont, J.:—On November 26, 1914, the defendant met the 

plaintiff in Regina and hired him for 1 year, and took him with 
him to his farm that afternoon. The plaintiff in his evidence said 
he was to begin work the next morning. He worked until Septem­
ber 6, 1915, when, on account of illness, he went to the hospital. 
He returned from the hospital on September 21, and worked until 
October 14, 1915, when he left his employ. He left, he says, be­
cause on September 26 he had given notice that hi- would leave 
after the 14th. He says he gave the notice because the defendant 
compelled him to work on Sundays, although in his pleadings he 
set up that the reason he left was because he was incapable through 
illness of performing the work required:

The action was tried before Hannon, D.O.J., who found 
that there had been no Sunday work to speak of, and that it 
was not for that reason that the plaintiff quitted his employment. 
He also found against his contention that he was unable to 
perform Ills work, because fhe plaintiff admitted that immediately 
after he ceased working for the defendant he hired himself to 
work on a threshing machine, and did work there the rest of the 
season. With the threshing gang the plaintiff was getting $3.25 
per day, whilst from the defendant he was receiving wages only 
at the rate of $26.25 per month. A comparison of these wages, 
in the light of the findings of the trial Judge, would probably

SASK.

fTc.

Statement;
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afford a dur to the real cause which led the plaintiff to quit the 
defendant’s employ.

It was contended that as the plaintiff stated he was to begin 
work the next morning after the hiring, the contract was one not 
to be performed within a year, and therefore was unenforceable 
under the Statute of Frauds because not in writing, the plaintiff 
Was entitled to succeed on a quantum meruit.

The trial Judge expressed the view that, notwithstanding 
the plaintiff's statement that he was to begin work the next 
morning, the contract began with the hiring.

Under the facts of this ease it was open, in my opinion, to the 
Judge to come to that conclusion. The plaintiff was a foreigner 
and his evidence was given through an interpreter—and, as pointed 
out by the trial judge—his mind, when he made the statement 
above referred to, was directed to the manual activity, which 
certainly began the next morning.

Where a man meets another and hires him for a year, and 
immediately takes him away to his farm, the contract, in the 
absence of clear evidence to the contrary, may well be said to 
commence upon the hiring. Rut even if it were clearly estab­
lished that the defendant hired the plaintiff on the 26th to com­
mence work on the morning of the 27th, the same result would 
follow.

In Cawthome v. Cordrey, 143 E.R. 161, 13 C.B.N.S. 406, 
there are dicta by both Willes and Ryles, JJ., that a contract of 
hiring made on March 24, for a year's services to commence on 
the 25th, is not void by sec. 4 of the Statute of Frauds for want 
of a memorandum in writing.

In Britain v. Bossiter (1879), 11 Q.B.D. 123, at 125, Brett, 
L. J., referred to Cawthome v. Cordrey, mpra:—

The dicta above referred to was dissented from by Darling, J., 
in Dollar v. Par king ton, 84 L.T, 470. Rut in Smith v. Cold Coast 
<t* Ashanti Explorers, [1903J 1 K.R. 285, the Court of Appeal in 
England approved of the dicta, and explicitly held that:

A contract to serve for 1 year, the service to commence on the «lay next 
after that on which the contract is ma«le, is not a contract which is not to be 
performed within a year, within the meaning of the Statute of Frauds, sec. I

See also 20 Hals., at p. 76; Anson on Contracts, 12th ed., p. 79.
The plaintiff’s contract was, therefore, an enforceable one in 

any case. It was, however, an entire contract for a year’s service.
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The plaintiff left his employment before the expiration of his 
term of service, and without any just ground for so doing. Under 
these circumstances, he cannot recover.

The defendant counterclaimed fen- moneys advanced and 
goods supplied to the plaintiff, hut at the trial the counterclaim 
was withdrawn. Subsequently, on application, the Judge gave 
judgment on the counterclaim for the defendant. On argument 
before us, counsel for the defendant did not press to retain this 
judgment. Under all the circumstances I am of opinion that, 
the counterclaim having been withdrawn, its withdrawal should 
stand.

The appeal on the claim will, therefore, be dismissed, and 
the appeal on the counterclaim allowed. Judgment varied.

SANK.
S. (’.

I.aninnt, J.

SCOTTISH TEMPERANCE LIFE ASSUR. CO. v. JOHNSTONE. „ (.
British Columbia Court of Appeal, Macdonald, C.J.A., and Martin, (iallihcr ~ 

and MvrhUlips, JJ.A. November 7, 1916. '
.Il DtiMKNT < § VII C—282 >—KxCKHSIVK DKKAl'LT JUDGMENT I'OKEVLUHIRK 

—Netting aside.
A personal judgment for an excessive amount, obtained by default 

in a foreclosure action, warrants the Court, where there are other grounds, 
to set aside the whole judgment, with leave to defend generally.

[McKinnon v. Lewthwaite, 20 D.L.K. 220, 20 H.C'.R. Mi. referred to.]

Appeal by defendant from the judgment of Morrison, J. Statement. 
Reversed.

A. I). Taylor, K.(\, for ; Sir Charless Hibbert Tapper,
K.C., for respondent.

Macdonald, C.J.A.: This is a foreclosure action in which a Mc<j°Ald' 
personal judgment was also sought against the defendant. The 
defendant failed to appear to the writ and a statement of claim 
was filed to which defendant failed to plead. The plaintiff then 
moved on notice, the defendant being unrepresented, before a 
Judge in Chambers for judgment on the pleadings and obtained 
an order for foreclosure, the appointment of a receiver, and 
judgment upon the covenants for principal, interest, taxes and 
insurance moneys in arrear, with a reference to take accounts.
Shortly afterwards the defendant made an a Judge
in Chambers to set aside the judgment on two grounds, only on,e 
of which is, in my opinion, worthy of consideration ; that one is 
that the personal judgment was entered for too large a sum.
The Judge dismissed the " at ion and from that order the 
defendant jippeals.

4

24
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It ap]M*ars from the material before us that about 2 weeks prior 
to the commencement of this action the plaintiff obtained a 
judgment in the County Court for some instalments of interest 
which were afterwards included in the judgment in this action. 
The plaintiff’s rights under the covenants in respect of these 
instalments were merged in the judgment of the County Court, 
and it is therefore quite clear to my mind that the personal 
judgment obtained in this action is an exce*ssive* one. The plain­
tiff has not moveel to rectify the» wrong, but on the contrary, 
stands by it.

If this were the ore!inary case* of judgment entered in the 
re‘gistry for default in ple*aeling, there would be no difficulty abemt 
its ele*cision; the juelgment wemlel have; to be1 se t asiele* and the 
defendant allowed in to defend. Counsel on both sieles have1 
treated it as if it were such a case, anel I promise* to treat it in 
the same way. In the absence of objectiem an<l of argument 
upon the true construction of r. 15, (). 27, of our Rules, I do not 
feed calleel upon to construe that rule, but I wish to guarel myse-li 
against appearing to have acquiescer! in the* practice aelopte-el in 
this case.

It may be saiel that the whole judgment shoulel not be se*t aside* 
but only the personal juelgment. I think, however, in this case 

. justice will be better served by setting aside; the whole juelgment. 
I notice, though the matter has not l>een discussed before us, that 
the notice of motiem for judgment elex*s not specify that a decre*e* 
for feireclosure would be askeel for. The notice states that personal 
juelgment Mill be askeel for, and the apjxiintment of a receiver, 
anel such othe*r orele*r “as upon the statement of elaim in this action 
this Court may consieler the plaintiff entitleel to.”

I elo not think that is specific enough,aQel while* I should not. 
because of the; failure to raise the j>oint s])ecifically, set aside 
the juelgment on that grounel alone*, yet as it must be* interfered 
with on another ground, I Mould let the elefenelant in to de*fe*n<l 
generally.

The* ap]M*al, in my opinion, shoulel Ik* alio we-el. The appellant 
shoulel have* the* costs lu*re anel below.

Oallihor, J.A.

Martin, J.A.

Galliher, J.A., concurred.

Martin, J.A.:—This is not a judgment which has been
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irregularly signed, in the true sense of that term, hut it is submitted 
by “an error arising therein” under r. 31V, as defined recently by 
Oxley v. Link, [1914] 2 K.B. 734, it has been signed for $139 too 
much, and it could have been reduced by that amount upon the 
motion to set it aside under r. 308 which contemplates, as the 
Court of Appeal said in Re Moaenthal, 54 S.J. 751, that the 
judgment “may be set aside either wholly or in part.” The 
plaintiff later made an offer to reduce its judgment by said $139, 
but it was refused, and the offer was renewed before us and again 
refused, the jioint being insisted upon that as the judgment was 
signed for too much it was for the plaintiff company to make a 
special application to reduce it in order to prevent its being set 
aside, which it did not do when the motion came on before the 
Judge who cx mcro niotu, apparently, offered to reduce the judg­
ment but we are informed that no answer was made to this offer, 
which is tantamount to re-fusing it. This Court recently decided 
in McKinnon v. Lewthwaite, (1914), 20 D.L.R. 220, 20 B.C.R. 
55, after reviewing the authorities, that it was not necessary 
(as I ventured to think it was, pp. 01-3), for the plaintiff to make 
a substantive motion to amend his default judgment (in other 
words, to “elect to put it right”), when it was sought to set it 
aside, as having been signed for too much, it being held that his 
offer to reduce the judgment to the proper amount is equivalent 
to such a motion, and therefore the position of the present 
appellant is untenable in this respect, and it would have been 
open to the Judge, if the case were on the facts brought within the 
“slip" rule, 319, quite apart from any specific application by the 
plaintiff, to offer as lie did to amend the judgment by reducing it 
to the proper amount. But unfortunately for tin- plaintiff, no 
facts were brought forward on its behalf to shew that there had 
been any mistake, error, slip, or omission, which, as I pointed 
out in McKinnon v. Lewthwaite, .supra, must be before the Court, 
either by proof or admission, and which facts are essential before 
relief can be given under said rule. The affidavits filed on its 
behalf really indicate the contrary. 1 therefore agree that the 
appeal should be allowed and the motion below effectuated to the 
extent indicated by my brothers.

McPhillips, J.A.:—1 would allow the appeal.
Appeal allowed.
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CAN. F. X. ST. CHARLES & CO. LTD. v. FRIEDMAN.

H. C. Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., and Idington, 
l>uff, Anglin and Brodeur, JJ. October 14- 1914.

Landlord and tenant (§ II B 1—10)—Termination of lease upon
SAI.K OF 1‘RKMISKS.

On a sale of property subject to an unregistered lease containing a 
clause that “The lessor will have the right, in the event of the property 
being Held, to bring the lease to an end at any time, whether during the 
said term of 3 years or afterwards by giving the lessee 3 months ’notice 
in writing to that effect,” the purchaser takes all the rights of his vendor, 
and on a re-sale by him may exercise the right of termination by giving 
proper notice.

[21 Rev. Ia“g. 9ft, affirmed.)

Statement. Appeal from a judgment of the Court of Review, 21 Rev. 
Leg. 96. Affirmed.

The facts of the ease are as follows :—
( hi March 4, 1907, H. Vineherg leased to one Sharkey, a build­

ing on Windsor St., in the City of Montreal, for a term of 5 years 
from May, 1907, to May, 1912. This lease contained u clause 
whereby the lessor could cancel the lease by giving 3 months’ 
notice, in writing, to the lessee, on paying an indemnity of $10,000 
as liquidated damages. Subsequently, Sharkey transferred to 
the appellants, F. X. St. Charles & Co. Ltd., all his rights in this 
lease.

On June 29, 1909, whilst the appellant was in possession of the 
.premises under the lease* granted to Sharkey by H. Vineberg, the 
latter made a new lease of the same property with the appellant 
for 3 years, to wit : from May 1, 1912, to May 1, 1915. In this 
lease of June 29 was the following clause :—

And the lessor will have the right, in the event of the pro|»erty being 
sold, to bring the lease to an end at any time, whether during the said term 
of three years, or afterwards, by giving the lessee three months’ notice in 
writing to that effect.

On June 5, 1911, H. Vineberg sold the property to M. A. 
Vineberg subject to the aforesaid leases, the vendor subrogating 
the purchaser in all his rights, privileges and obligations flowing 
from the lease.

M. Vineherg as a matter of fact, accepted the appellant as its 
lessee, and accepted unreservedly all payments of rent.

On January 20, 1913, M. A. Vineberg resold the property to 
Friedman and Workman, the respondents herein, and these 
parties were subrogated in all the rights, privileges and obliga­
tions of the lease of June 29, 1909.

On the same date, M. Vineberg, wrote the appellant notifying
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it of the sale of the property to the respondents, and advising it 
to pay the rent to these parties in the future.

On May 1, 1912, by notarial protest, the was notified
of the sale from H. Vineberg to M. Yineberg of June 5, 1911. 
On the following day a similar protest was served on the appellant 
on behalf of M A. Yineberg. Notwithstanding these two pro­
tests H. Vineberg and M. Yineberg allowed August 3. 1912, to 
go by without (filing anything, and left the appellant in jieaceful 
possession of the property until the institution of this suit in 1913.

On January 29, 1913, H. Vineberg and M. Yineberg, by protest 
to the ap|>ellant, notified it of the sale of January 20. 1913, from 
M Vineberg to the respondents, and that the lease in question 
was to be cancelled according to the terms thereof. The res­
pondents themselves gave no notice.

The appellant pleaded that the lease of June 29. 1909, with a 
clause stipulating cancellation, ought to be registered according 
to the terms of art. 1063 of the Civil Code: that this had never 
been done; that the respondents had accepted the appellant as 
its lessee; and that in any event the notices given were not 
sufficient in law.

The Superior Court (Dunlop, J.), by judgment of June 16, 
1913, maintained the action and declared the lease cancelled.

The appellant inscribed in review, and judgment was rendered 
on October 21, 1913. unanimously confirming that of the Superior 
Court (Sir Charles Davidson, C.J., DeLorimier and (ireenshields, 
JJ.) 21 Rev. Leg. (N.S.) 96.

The appellant obtained leave to carry the case before the 
Supreme Court where the argument was heard during the March 
term, 1914

Laflcur, K (\, and A. Perrault, for appellant; S II . Jacobs, 
K C., and G. C. Papineau-Couture, for respondents.

Sir Charles Fitzpatrick, C.J :—I would dismiss the appeal 
with costs.

Idington J. (dissenting):—Harris Yineberg by a writing 
dated June 29 1909, “let and leased” to appellant the property 
in question herein for the term of 3 years to lx- reckoned from 
May 1, 1912 The appellant happened to be in possession of the 
premises on the date of this lease but as nothing, so far as I can 
see, turns upon the terms of that holding, I will avoid the con­
fusion apt to be created by referring thereto.

CAN.
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The inducement to the making of a lease nearly 3 years ahead 
of the time from which it was to run wou d seem to have been 
that the lessee agreed by this lease “to put up a new front to the 
stone building on the property according to the plans prepared, 
to cost at least $2,800, and to have the said improvement done 
forthwith” failing which the lessor had the right to demand 
cancellation of this lease.

Nothing unusual appears in this lease save the foregoing and 
the following clause —

The lessee will have the right to continue the present lease from year 
to year after the expiration of the said term, ami until the property will lx* 
sold, non the same conditions ami for the same rental as hereinbefore men- 
tionc and during the continuation of this lease, will have the right to bring 
the to a termination at the end of any year; by giving the lessor three
moi 'oticc in writing of its intention, as well to continue this lease, as
aftei ,.s of terminating it. Failing such notice at the end of the said term, 
the 1 jC will continue, and the lessor will have the right, in the event 
of the pro|>erty being sold, to bring the lease to an end, at any time, whether 
during the said term of three years, or afterwards, by giving the lessee three 
months’ notice in writing to that effect.

It is upon the last sentence of this cause that the various 
questions arising herein must turn.

H. Vineberg sold the property to M. Vincberg on June 15, 
1911, over a year before the last sentence of this clause could 
become operative.

Having regard to the expected expenditure of $2,800 on the 
erection of a front in 1909, it could hardly be supposed that anyone 
could conceive of this clause on behalf of the lessor becoming 
operative before the term began to run. Besides that, the express 
language used as to bringing the lease to an end is “at any time 
whether during the said term of 3 years or afterwards.” I am. 
therefore, of the opinion that it never was competent for the lessor 
to bring the lease to an end by 3 months’ notice until after the 
term had begun to run. Then, by the time the term had begun 
to run, the original lessor had ceased for nearly a year tc have 
any interest in the matter.

At that time the only person having a right to interfere with 
the appellant, the tenant was the vendee, M. Vineberg.

According to some notions prevalent in the minds of those 
concerned and indeed put forward in argument herein it was 
only the original lessor who could give notice or act in the matter. 
But such docs not seem to me to be a position either in accord with
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the aw when viewed historically or with the construction of this 
lease.

What has to be home in mind is that it was originally the law 
that the vendee upon the sale taking place had the right to enter ^ 
as a matter of course. It was for him to determine whether v.
or not he should avail himself of this right. There was nothing Fr1epmav

binding him to do so. It might be for his advantage to continue idington. j. 
the lease.

It is not necessary for our present purpose to define accurately 
the relative rights of such parties, which varied in many cases 
by custom and otherwise.

All I am concerned with here is to indicate the general nature 
of the relation which was existent before the code, in order to 
appreciate the term of the word “lessor” in this lease and also
the provisions of the code which modified the relative rights of 
the landlord and tenant in such cases as sale by a lessor.

Now, in this case 1 may observe that the term “lessor” is 
used throughout the lease in relation to a number of things to 
be enjoyed by him as well as in the clause above quoted, and I 
see not the slightest reason to construe' it in one sense in one place 
and in another sense in other places. It means the owner who 
is landlord for the time being in relation to any of the other things 
to 1m? done or submitted to.

It cannot therefore be construed as meaning only the original 
landlord who may have died or disappeared. Hence I think 
H. Vineberg had nothing to do with what M. Vineberg or any 
succeeding landlord might do or wish to be done.

From this it seems to me that M. Vineberg had the right to 
give the notice which he gave on May 2. 1912, declaring the 
lease terminated in August following and in the language of the 
clause in question “to bring the lease to an end.” The only 
condition precedent to his doing so was that there must have been 
a sale and that sale having taken place gave this vendee that right 
which he exercised at the earliest possible moment specified in 
the instrument. Supposing the sale had taken place only a week 
before or the same day, he was the man to declare his intention 
and right and what difference can it make that the sale had 
taken place a year before? There must he some lapse of time 
long or short between the sale and the declaration of the vendee’s 
intention.
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1 was, at first blush, inclined to think that only a sale within 
the term might be effective, not think that view is tenable.
Let us observe the provision binding the appellant, the lessee, to 
erect the new front in 1601), and the condition therein contained 
that in default “the lessor” could demand the cancellation 
of this lease, and ask ourselves what would have been the rights 
of M. Vineberg in relation thereto in ease of default had he pur­
chased in 16011 soon after the execution of the lease.

('an there be a doubt that he \\ had on such default
the right in 1900 before the term had begun to run to insist ujMrn 
the cancellation of the lease?

It seems to me there could not, and that illustrates the position 
of these1 parties in relation to each other at any time after M. 
Vineberg became the landlord. By one term of it, cancellation 
could have been insisted on by him before the term, or after for 
that matter, but by another term it clearly was not intended such 
a thing as termination upon notice was to take place 
time which must occur within the term.

Then it was argued that he had become bound by the deed to 
him to maintain the leases when subsisting as if that forbade 
him or his successor giving notice to terminate.

But the provision is only “to maintain the leases of the 
premises now subsisting until the due termination of the same under 
the provision* thereof.” And the question > is whether or
not the notice given on May 2 was a due termination thereof. 
1 think it was, ami there the matter should end, but for what 
transpired later. It may well be that the parties in truth intended 
something else but if I understand English they liave not so 
expressed it.

It seems nothing more was said. The appellant stayed in 
I>ossession, paid monthly the rent to M. Vineberg till January 
following. Five1 months’ rent was thus paid and accepted after 
the lease had effectually been brought “to an end” in the terse 
language of the term providing therefor.

What right has anyone to say that it was restored? There 
was absolutely nothing in the conduct of the parties from which 
to imply a waiver of the notice. There simply arose as between 
them that relation which the law implies from the actual condition 
of things when a lease is at an end. It was not argued that

1
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this was a “tacite reconduction,” and probably to do so would not * 
haw helped in any view of this vase. s. C.

1 shall presently revert to the legal situation thus created in y \ 
light of the provisions of the code. M. Vineberg sold the premises ‘sJ\VHA,,tLK8 

m (piestion to res])ondents on .lanuarv 20, HILL and eonveved r.
same to them by notarial deed of that date. And then on the 1 hibdman 
same day served on appellant written notice of said sale requesting i«*in*ton. j. 

it to pay its rent in future to the respondents “as I have nothing 
more to do with the rents."

In the vendor's declarations contained in the said deed is the 
following clause :

(4) That he hereby I mi infers lu I lie said purchasers the rental uf said 
premises as and from the date hereof hereby Hulmignting and substituting 
I hem in all his rights under the lease of said premises.

This is followed by the following provision under the caption 
“ Possession

I he purchasers will be 1 he absolute owners of said proper! y wit h immedi­
ate possession, subject to the existing lease which, however, the vendor 
undertakes to cancel not Inter than the first of May next, and have the present 
tenant vacate on or before that date.

I nder such facts and circumstances the said II. Vineberg and 
M. Vineberg on January 211, 111 Id, gave notice, as if given pursuant 
to the clause above quoted from the least1, to the appellant to 
quit on May 1, then next. It is upon such notice that this action 
is founded.

This action was begun on May 5 following. The appellant 
tenant proceeded to pay the rent monthly as it had been re­
quested to the respiindents, getting receipts from them which 
made no reference to the notice to quit or recognized it in any 
way. The notice to quit contained the following

Thai by deed of sale passed on the day of January instant the said 
Moses Vineberg sold and transferred the said property to Charles Workman 
and David S. Friedman.

This reference to deed of sale probably refers to the deed of 
January 20, but does not so expressly state for no date is given 
but “on the day of January instant." And in terms it is otherwise 
inaccurate in referring thereto for that deed only contained the 
provision above quoted as to cancellation of the lease which might 
have bound the grantors to procure it in various other ways.

The provision is treated as if the respondents had been em­
powered thereby to give notice as agents of the vendors or as if

12 al D.I..K.
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the vendors had I icon authorized to give notiee in name and on 
behalf of the vendees.

I assume it might have been quite competent for the vendor 
and vendees to have had the vendor constituted as between them 
the vendees’ agents to use the name of the vendees or that of the 
vendors and vendees in giving notice, and to have provided for 
the vendor assuming the burden of the expense of giving proper 
notice and all that was needed to possession. But it has not ex­
pressly done so. and, with deference 1 submit, has not impliedl> 
done so.

It is quite obvious the parties concerned had some such notion 
as I have already adverted to, that the notiee had to be given in 
the name of the vendors who were no longer lessors and did not 
fall within the terms of the clause enabling the lessor to give notice 
in writing to put the lease at an end.

I have already given my reasons for thinking that it is only 
the actual lessor at the time who can under this lease give notice. 
Such is the express term of the provision and it seems, I respect - 
fully submit, a perversion of the language used to try and make it 
express something else.

Besides that, the tenant is entitled to have in black and white 
what his landlord demands and to know exactly with whom he is 
dealing and to have the lessor (i. <?., the actual landlord) clearly 
bound to abide by what is proflferred.

If, by May I, the advantages of the situation had been re­
versed so that the re* * did not wish to eject the tenant
and the appellant did not wish to continue tenant, how could 
it have availed itself of this notice as an answer to the vont mint ion 
of the tenancy?

Though holding the opinion that H. Yineberg had after his 
conveyance to M. Yineberg no longer power to give notice, yet 
I can conceive of an interpretation of this peculiar contract 
which intended that the clause for termination was only to 
become operative by him and in his name in the event of a salt 
by him, and U|x>n any such hypothesis lie carefully eliminated 
himself and his personal power by the express stipulation that tin 
leases were to be maintained by his vendee to whom he trans­
mitted such rights as he had and reserved nothing for himself.

I think this notice was void and even the institution of thi- 
action cannot give it vitality. But the many at ions of

3994

51



31 D.L.R.I Dominion Law Reports. 65V

thin maze ot go ng the wrong way about a very simple business 
art* not yet ended. Tbe situation created by the first notice and 
what ensued thereupon after August 2, has to be viewed in light 
of the obvious act that thenceforward from that date the appellant 
held on sufferance.

To that situation art. 1008 of the Civil Code may apply. 
But if we have regard to the acts of the parties they seem to have 
created a situation in which art. 1042 is applicable and a monthly 
tenancy is to follow. In either case art. 1057 is made applicable 
and no notice in accord therewith has ever been given.

It is answered that the notice of January is sufficient. 1 
reply again there was no notice by the landlord at all; and that 
a landlord entitled to give a monthly notice cannot give one 
unsuitable to the tenancy and which would not bind both himself 
and the tenant. It is a notice that both can rely upon which the 
law requires if confusion is to be avoided.

Lastly, we have, if what I have said regarding the termination 
in August or otherwise is unfounded, the express language of 
art. 1603, as follows:—

16153. The lessee cannot, by reason of the aliénai ion of the thing leased, 
be ex|M‘lled before the expiration of the lease, by a |ierson who becomes owner 
of the thing leased under a title derived from the lessor; unless the lease 
contains a s|H*eial stipulation to that effect and be registered.

In such case notice must be given to the lessee according to the rules 
contained in art. I(i.j7 and the articles therein referred to; unless it is other­
wise specially agreed.
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I am unable to see why this very clear and express language 
is to be changed or discarded. With that accepted, there is a 
complete answer to the respondents’ contention in any way it 
can be presented às there does not seem to have been registra­
tion of this lease.

With great respect, 1 cannot think that there is anything 
which renders it necessary to import art. 2128 into the discussion. 
That was adopted for the very obvious reasons assigned, and 
finds its proper place under the title 18 of the Code which is 
devoted to the registration of real rights and has its analogy 
in, I suppose, all of such systems of registration.

This art. 1663 is found in another place where the subjects 
of lease and hire dealt with are of an entirely different character.

I see no inconsistency and there1 is much that is cogently put
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forward in the* argument of Mr. Luflvur to show that the ground 
taken in the judgment of DeLorimier, J., is not satisfactory.

I think the ap]M*ul should he allowed with costs.
Duff, J., agreed that the appeal should he dismissed.
Anolin, J. (dissenting) : For the reasons stated at some " * i

hy DeLorimier, in upholding the validity of the notice given 
on he*half of M. Yineherg on May 2, 1912, I agree* in his view that 
the right to terminate the lease in question was not personal 
to the original lessor. H. Yineherg, hut passed with the ownership 
of the property first to M. Yineherg and afterwards to the plain­
tiffs, who hee-ame, each in turn, the “lessor” within the meaning 
of that term as used in the clause of the lease providing for ré­
siliation. But I incline to think that the notice of May, 1912, 
was ineffectual because it was given in respect of a sale which had 
taken place 11 months before the term of the lease began and 
before the notice itself was given. The rcsiliatory clause provides 
that the lessor may terminate the lease “in the event of the 
property being sold—at any time, whether during the said term 
of 3 years or afterwards,” hy giving notice, etc. The notice could 
only he given during the term or afterwards. M. Yineherg 
recognized that to he the case* and therefore deferred giving 
notice* in respect of the salt* of June 5, 1911, until May 2, 1912. 
It cannot have been in contemplation of the parties to the lease 
that the* lessee* should he ke*pt in uncertainty fe»r 11 memths whe*the*r 
the landlord inte*nele*d to e*xe*rcise his eiptiem te» cancel e>r meant 
to continue* the le*ase. It was, 1 think, the clear intent that the* 
optiem shoulel he exercisable only at the* time* of the sale—a 
reasonable delay being allowable* for the* giving e>f notice. The* 
fact that the* notice coulel he* give*n only during e>r afte*r the* II 
year term affords a strong inelication that it coulel ne>t he given at 
all in respect of a sale* which toe>k place* l»e*fe»re* the* commencement 
of the te*nn.

But, if I shemlel he* mistaken in thinking that the notice* e>f 
May 2, 1912, was ne*ve*r effectual, 1 agre*e* with the* Court e>f 
Review that it was waiveel anel the lt*ase continued hy mutual 
cemsent. The plaintiffs recognizc*d it as subsisting en January 
20, 1913, by the* very ele*cel which they put in evielenee te» establish 
their title, anel hy the* notarial notice of January 29, 1913, on 
which they aise» rely. The defendants pleael that it is still in

8
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force. As put l>y the respondents themselves in their factum:— 
“The notices of May, 1912, are of little importance as nothing 
was done in furtherance thereof and the appellant was allowed 
to continue its occupation until the sale to the present respond­
ents.” On the whole evidence 1 am satisfied that after August 
3, 1912, the occupation of the defendants was not under a tacit 
renewal (art. 1009 ('X'.), or under a tenancy by sufferance (art. 
1608 (’.( ’.) There was a waiver of the notice and a continuance 
of the 3 years’ lease by mutual consent.

Applying the reasoning of DeLoriinier, as to the rights of 
the purchaser under the clauses of the lease which provides for 
its résiliation, on the sale from M. Vineberg to the present plain­
tiffs, they became the lessors of the defendants and entitled to 
cancel the lease under that clause. The right to give the notice 
only arose on the sale, by which full ownership was vested in 
the purchasers. On the very day of conveyance. January 20, 
1913, M. Vineberg notified the defendants of the sale and of the 
subrogation of the plaintiffs to bis rights as landlord. There­
after his status as landlord or lessor to the defendants was com­
pletely at an end. Assuming that the notarial notice of January 
29, 1913 was in time and otherwise sufficient (it abounds in 
mistakes and misrecitals) in my opinion it could not be lawfully 
given by or on behalf of M. Vineberg but could be so given only 
by or on behalf of the plaintiffs, who were then the lessors. The 
notice does not purport to be given on behalf of the plaintiffs 
and there is nothing in evidence to shew that M. V neberg bad 
any power or authority to give a notice on their behalf. On the 
contrary, the special clause as to possession in the deed from 
M. Vineberg to the plaintiffs, above quoted, is an undertaking 
by the fonner on his own account to cancel the lease ami to have 
the tenant vacate the premises. I cannot regard the notarial 
notice of January 29, 1913, as something done by Vineberg, on 
the plaintiffs’ behalf which they might ratify and adopt and thus 
obtain the benefit of. On his own behalf. M. Vineberg had not 
the right to give the notice. His undertaking to cancel the lease 
and secure possession of the premises for the plaintiffs did not 
empower him to exercise rights which had passed to them and 
for any abuse of which they would be accountable. Harris 
Vineberg’s right had ceased on June 5, 1911.

But, if the notice of January 29 could be deemed an exercise
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of the right of résiliation conferred by the lease, 1 would regard 
art. 1063 C.C. as presenting a fatal obstacle to its efficacy.

The requirement of registration in this article is, no doubt, 
difficult to understand. But the text is explicit and 1 am, with 
great respect, unable to restrict its application in the case of 
immoveables to leases for a term not exceeding 1 year, as De- 
Lorimier, J., thinks should be done. (See Mignault, Droit 
Civil, Can., vol. 7, p. 357.) The reference in paragraph 2 of the 
article to “art. 1057 and the articles therein referred to” was 
relied upon at bar as indicating that the application of art. 1603 
should be so restricted, because1, it was said art. 1057 and the 
articles therein referred to, deal only with leases for 1 year or less. 
But, on reference to art. 1057, it will be seen that it deals with 
leases where the term is uncertain, or where the lease is verbal, 
whatever its duration. Sir Francois Langelier, C.J., in his 
“Cours de Droit Civil,” vol. 5, at p. 239, discussing art. 1003,

C'est par erreur que les rédacteurs de notre code ont exigé cet enregistre­
ment ; il n'y avait aucune raison de la faire.

This view of the learned commentator may be correct. Mig­
nault says in his valuable work, vol. 7, at p. 350, “ 11 y a une contra­
diction du moins apparente, entre les articles 1003 et 2128." 
The latter article is as follows:—

2128. The lease of an immoveable for a period exceeding one year cannot 
be invoked against a subsequent purchaser unless it has been registered.

Explicit as is the text of this article, that of art. 1603 is equally 
so. 1 cannot find any satisfactory ground for holding that one 
must yield to the other, or that art. 1603 should receive a con­
struction which will confine its operation to leases not within 
art. 2128. To so restrict its application would be to introduce 
into the article a qualification which there is nothing in the text 
to justify. As put by Mignault, at p. 357 of vol. 7 of this work :

Dans ce cas, l’article 1663 est une disposition inutile, puisque le tiers- 
acquéreur no saurait avoir plus de droits que son auteur, le bailleur, et que 
celui—ci n’aurait pu expulser le locataire sous un bail annuel avant l’expira­
tion de l'année.

It was by art. 1063 that the purchaser’s right to expel his 
vendor’s tenant, recognized in the old jurisprudence, was done 
away with. If art. 1003 applies in the case* of immoveables only 
to leases for terms not exceeding 1 year, does the old right of 
expulsion still exist in regard to other leases? Was it the purpose
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of urt. 212S to extinguish that right? In their rejiort the codifiers 
tell us that by the1 adoption of art. 1003 leases became charges on 
immoveables and, like other charges, should be * eted to the 
publicity of registration. Hence, they say the introduction of 
art. 2128. The statement is scarcely intelligible if the leases 
dealt with in art. 2128 are not covered or affected by art. 1003, 
since on that assumption, they do not become charges on the 
immoveables leased and the reason assigned for requiring their 
registration does not exist.

The more art. 1003 is considered, the more apparent does it 
seem to be that its application cannot be restricted to leases for 
one year or less.

The contradiction between art. 1003 ami art. 2128 is only 
apparent. Both may be given full effect although they do, no 
doubt, partly overlap. One makes registration a condition of 
the exercise of the right of résiliation by those claiming under the 
the lessor; the other makes it a condition of the lessee and his 
assigns or sub-tenants claiming the protection of a lease for more 
than 1 year as against a transferee of the lessor's title, apart from 
any contractual provision requiring him to •respect or maintain 
it. McUee v. Larochelle, 17 C^.L.R. 212, 21Ü.

It may be, as Mr. Mignault suggests in his note at the foot of 
p. 356, that the legislature in enacting art. 1663 had in mind the 
protection of assigns and sub-tenants of the lessee and inadver­
tently made use of language broad enough to cover the lessee 
himself; it may lie, as Sir Francois Langelier says, that the 
provision requiring registration was inserted in art. 1663 by 
mistake. But we may not on mere surmise deny to the lessee 
the advantage to which the plain and unambiguous words of the 
article entitle him.

In the present case art. 2128 C.C. cannot be successfully 
invoked by the plaintiffs. In the first place they do not in their 
declaration rest their case on that article. No reference is made 
to the non-registration of the defendant’s lease. On the con­
trary, they treat the lease as subsisting and binding on them and 
they claim relief not against it, but under it. Nor could they 
have done otherwise, because, by tin; deed on which they base 
their title and claim to jwssession, they expressly took “subject 
to the existing lease” and had themselves subrogated and sub-
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___* stituted to all the rights of their grantors under that lease. Whilv
•s-mere notice or knowledge of the lease before they acquired title 
F. X. would not prevent the plaintiffs taking advantage of its non- 

Ht. ( HARLEM r(.gistration (art. 2085 having taken their title expressly

Friedman
subject to it, they cannot invoke art. 2128 ( .('. against it. They
cannot thus escape from their express assumption of it. Dunn v. 
Wiggins, 4 Dorion’s ('.A., 80. For these reasons I would, with 
the most profound respect, allow this appeal with costs in this 
Court and in the Court of Review and would direct judgment 
dismissing the action with costs.

Brodeur, J.:—This is an action in ejectment against a lesseeliriMleur, J.

by a subsequent purchaser. The action was maintained by the 
Superior Court, and the Court of Review confirmed this judgment. 
The defendant has appealed from the decision of the Court of 
Review. As there is no mention in the appellant’s factum of 
certain points raised in the Courts below. I take it for granted 
that these are abandoned. 1 shall, therefore, only refer to tIn­
quest ions discussed in the written and oral arguments made 
before this Court.

The 3 points urged by the ap]>cllant are:—(1) The subsequent 
proprie or had no right to eject the lessee inasmuch as the lease 
was not registered according to the requirements of art. 1663.
(2) The privilege of cancellation stipulated in the least- was a 
personal one and could only be exercised by the original lessor.
(3) The notices of cancellation required by law and by the agree­
ment were not given.

I. The lt-ase is made in authentic form and covers a period of 
3 years. It has net been registered. It contains a stipulation that 
the lessor may cancel the lease in the event of tin- property being 
sold. The subsequent purchaser relying on this covenant prays 
for the ejectment of the appellant, but the latter answers, “You 
cannot have me ejected because the lease is not registered." 
And it invokes the terms of art. 1663 C.C.

The contention of the appellant on this jioint is unfounded. 
Lack of registration of a lease could only be invoked by the sub­
sequent purchaser, and not by the lessee. Registration is re­
quired for the protection of third parties. This is the under­
lying principal of the system of registration. The registration 
of a lease is required in order that it may lx* exposed to the sub­
sequent purchaser. But if the lease has not been registered, there



31 D.L.R.I Dominion Law Rk ports. 0GÔ

is nothing to prevent the third party from availing himself of the 
cancellation clause stipulated therein, and demanding the eject­
ment of the lessee.

Cursory examination of the legislation on this subject carries 
conviction on this point. Vnder the Roman law, by virtue of 
the lex emptorem, the lease only created a ]>ersonal relationship 
between the lessor and the lessee; it only created personal obli-* 
gâtions and a new owner could eject the lessee. The contract 
of lease came to an end by the sale which the owner made of the 
thing leased.

The Roman law on this ]>oint obtained in France until the 
Code Napoleon, and in the Province of Quebec until the Civil 
Code. The old French law and the Canadian law, however, 
although maintaining the right of the subsequent purchaser to 
eject, compelled him to allow the lessee to continue his enjoyment 
during the current year. He could not eject him immediately. 
Pothier. Louage, No. 297 ; Troplong. Louage, No. 505.

The (ode Najtoleon adopted a different rule from that of tin* 
Roman law and enacted that the sale of the thing leased did not 
necessarily end the lease, but on the condition that the lease be 
an authentic one or have a date certain; or unless the lessor had 
reserved unto himself the right of cancellation. Art. 1743 of 
the (ode Napoleon lays down this rule in the following terms:

Si le bailleur vend In chose louée, l'acquéreur ne peut expulser le fermier 
ou le locataire qui a un hail authentique ou dont la date «*st certaine, à moins 
qu'il ne se soit réservé ce droit par le contrat de bail.

When the codifiers presented their report on February 20, 
1803, they recommended the adoption of the rule of the C.N., 
but the article which was suggested by them, differed from tin- 
art. 1743.
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But the article which they suggested differed in the termin­
ology, and by the omission of tin- words restricting the rule to 
leases in writing and having a date certain. “This restriction” 
they add “appears useless.” The method of ascertaining the true 
date should be left subject to the operation of the general prin­
ciples of evidence. It is most important to read the article 
which the codifiers then submitted, for therein we find the solu­
tion of the apparent contradiction between the terms of art. 
lfit)3 and 2128. Here is the article as originally drafted:—

The lessee cannot, by reason of the alienation of tin- thing leased, be 
ex|ielled before tlie expiration of the lease !>v n |K*rson who becomes owner
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of tliv tiling Iviwvd tinder n title derived from the lessor, unless the lease 
contain* a stipulâtionn to that effect.

(Report of the codifiers, ed. 1803, vol. 2. ]>. 90.) Thcrt* is no 
mention nt all of registration of the lease.

In their subséquent report of July 1, 1804. on registration, the 
codifiers, after stating that under the title of lease they had sug­

gested that the side of property should no longer end a lease, 
added:—

I/adoption de cotte dis|N>sition ferait du hail une charge sur l'iinnicuhlc 
qu'on doit soumettre, comme toute autre charge, à la publicité.

Il est donc suggéré d'amender l'article Ma en étendant la règle à tout 
bail pour un terme excédant un an.

And they proposed the following amendment, which was 
adopted and became the text of our Civil Code, art. 2128:—

The lease of an immoveable for a |hthhI exceeding one year cannot be 
invoked against a subsequent purchaser unless it has been registered.

In the 2nd edition of their report published in 1805 we find 
the codifiers make the same observations on art. 1003, that is to 
say—that the sale did not necessarily terminate the lease, but 
that it was not expedient to adopt the rule of the C.N. requiring 
an authentic lease. (Report of codifiers vol. 2, 2nd ed., 1805, 
p. 29). But when we open this very same volume1 at p. 92, we 
find that 3 words have lieen added to the text of the article giving 
it a sense contrary to that which the codifiers propose. These 
words deal with the registration of the lease, so that the article1 
there reaels:—

The lessen* cannot, by reason of the alienation eif the thing leased, be 
ex|)clled before the expiration of the lease? by a person who becomes owner 
of the thing leased under a title derived from the lessor, unless the le'ase con­
tains a stipulation to that efTeet and lie registered.

Heiw have these1 3 weirds slipped in? I have been unable to 
find out. Is it a printer’s error? Possibly. For with this ad- 
elitiem the article no longer reprexluces the intention eif the coeli- 
fie*rs as expressed in their re-port.

And, furthermore, this article seems irreconcilable with art 
2128 which with the same1 matter uneler the title of Re*gis- 
tration. The codifiers, as is well known, after the submission of 
the-ir first 7 re*peirts on the1 elifleremt parts of the Civil (’ode, had 
prepared, em Neive-mlieT 21, 1804, a supplementary report to 
explain certain corrections which they wanted tei make, anel this 
is what they stated at the beginning of their supplementary 
re?port :—

6



31 D.L.R.] Dominion Law Reports.

L<*h Commissaires, ayant terminé leurs travaux en tant que le Code Civil 
est concerné, auraient regardé ce travail comme imparfait s'ils ne l'eussent 
révisé en entier et avec soin, dans le but de faire au texte imprimé et soumis 
successivement de temps à autre les changements et additions nécessaires. . .

la; texte de era changements promises se trouve ci-après dans l’ordre 
qui devra être finalement donné aux livres et aux titres du code.

Now, if we examine the changes made under the title of lease 
nothing appears concerning art. 1063 which then bore in their 
report No. 50. So we may very reasonably conclude that this 
reference to registration under art. 1063 is due to an error.

Our commentators, Mignault and Langeher, find this article 
very unsatisfactory. It \\;ould apjiear that the difference be­
tween the original text and the last text which I have just pointed 
out is unknown to them, at least they do not mention it in their 
works. This is not surprising, as the first edition of their report 
is very little known. This edition is not to be found in the 
Parliamentary Library at Ottawa, and the Supreme Court has 
only recently been able to obtain it after a great deal of trouble, 
but it now possesses a copy which seems to have1 lie longed to 
Beaudry, J., one of the codifiers.

But art. 1063 lias found its way into the Code with these 3 
words added, and we must interpret and conciliate these disposi­
tions, if possible, with the other dispositions of the law and es­
pecially with art. 2128.

When we read art. 1063 literally, we find that the lessee cannot 
be expelled by a subsequent purchaser unless the lease contains 
a stipulation to that effect, and unless it be registered.

Does this mean that if the lease does not contain a stipulation 
of expulsion in the event of sale, the lessor will be unable to expel 
the lessee? Certainly not. The lessee is entitled to remain in 
the property unless there be a clause allowing him to be expelled. 
This clause is stipulated in the interest of the proprietor, and if 
there is no such clause in the lease, then the subsequent purchaser 
cannot expel the lessee immediately.

As this clause is stipulated in favour of the proprietor, the 
latter can avail li mself thereof. This is the teaching of 
Beaudry-Laeantinerie in the first volume of his Traité du Louage, 
No. 1290, who e he says:—

Lorsque le bail contient la réserve du droit d'expulser le preneur au cas 
«le vente, la clause ne peut être invoquée que par l'acquéreur; elle ne |>eut 
pas l’être par le preneur.

The same principle must apply as regards registration. Only
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tin- new proprietor can avail himself of the lack of registration 
of the lease.

At the argument, counsel for appellant wished the Court to 
interpret art. I (MM according to its purely grammatical and literal 
sense.

1 prefer to interpret this art. according to the general prin­
ciples of our Code, and in so doing, follow the opinion of Mr. 
de Chassat. Interprétation des D>is, p. 101, where he says :—

L'interprétai ion grammaticale et l'interprétation logique étant ailmiui'K 
quelle eut celles des «lehx qui, dans le " , doit l'emporter?

lorsqu'elles concourent |siur nous retracer les mêmes objets, la solution 
est facile; le sens naturel des mots étant au'ssi la pensée «le la loi, il sullit à 
l’esprit «I en obtenir la certitude. Mais lorsqu'elles ne concourent pas, quelle 
est celle «les «leux «pii est re |smr le juge? Il «*st évident «pie les
mots ne font pas le «Imit ; c'est la volonté «lu législatimr; les mots ne servent 
qu'il les manifester: Aon « non hx est qiwd .«/■//«/uni ni, srd (jiuhI Ugixlntnr 
voluit, quod judirie *uo /trtdmril «■/ rrcepit.

L. «le qtiibtis ff. de legihus. Toutes l«*s fois doue qu'il y aura une «liffer 
ene«* entre le sens «l«*s mots et la |s*ns«V «lu l«‘gislat«‘ur. il fuii<Ira ahuwlonncr 
les mots, puisipie ce n'«‘st pas là cpi'est le droit De là i pour le
juge «le rechercher le vrai s«*ns «!«• la loi.

Whether these 3 words of art. 1603 are the result of an error, 
or whether it was intended thereby to enunciate the rule of the 
C.N. as regards aulhenticity, 1 am of opinion that the dispositions 
of art. 2128 must prevail over those of art. HUM and that we must 
solely decide I ha I in the cone of the lease of immoveable property for 
one year the subséquent purchaser is obliged to respect the lease; 
but that if the lease is for a period of more than 1 year, then it can 
only be invoked against the subsequent purchaser if it is registered.

The appellant, therefore, fails in its first argument. The 
learned and elaborate opinion of DeLorimier, «I., who pronounced 
the judgment of the Court of Review, is well founded.

2. Is the right to demand the cancellation of the lease personal 
to the owner who granted the lease?

This is the second question submitted by the ap]>ellant which 
contends that the right is one |x*rsonnl to the original lessor, 
that is to say to Harris Vineberg. The lease contains the follow­
ing clause:—

The lessor will have the right, in the event of the property being sold, 
to bring the lease to an end at any time, whether during the said tenu of 3 
years or afterwards, by giving the lessee 3 months’ notice in writing to that 
effect.

It has been argued that the words “at any time,” in this 
clause, gave the lessor the right to bring the lease to an end :H

3
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any time after the sale; that he could allow (i months, a year or 
more to elapse after he had sold the property and then give notice 
of cancellation.

I agree with the appellant that these words “at any time” 
refer to the event of the sale of the property by the owner either 
during the 3 years of the lease or subsequently. Hut I cannot 
agree with the proposition that the original lessor alone can exer­
cise this privilege of cancelling the lease, and that la* cannot in 
the event of sale transfer this privilege to the new purchaser. 
The authorities all agree that the rights stipulated in the lease 
pass to the subsequent purchaser if he desires to continue the 
lease. Laurent, vol. 25, No. 305.

When H. Vineberg, on June 5, 1011, sold to M. Vineberg, 
he could perfectly well stipulate cancellation of the lease with 
the buyer. But on the contrary, it was declared in the deed of 
sale that the purchaser obliged himself “to maintain the leases 
of the said premises now subsisting until the due termination of 
the same under the provisions thereof.” Therefore the rights and 
obligations flowing from the lease at issue in this case became 
vested in the purchaser and from that moment M. Vineberg 
became the creditor of the right to put an end to the lease 
should he not in turn sell the property.

3. The appellant contends that the notices required by law 
in the agreement were not given.

As 1 have already stated, when M. Vineberg became owner of 
the property, he became owner of all the rights ami privileges of 
his vendor; as a result he could cancel the lease whenever he 
sold.

Oil January 20, 1013, he did sell to the respondents Friedman 
and Workman, and in the deed of sale it was stipulated that the 
lease should come to an end, ami this in the following terms:—

The purchasers will be the absolu le owners of the said property with 
immediate |M)8scssion. subject to the existing lease, which, however, the 
vendor undertakes to cancel not later than the 1st of May next, and have 
the present tenant vacate on or before that date.

The new purchasers would have been perfectly entitled to 
proceed themselves to the résiliation of the lease; but they 
preferred to have it a condition of their purchase that this should 
he done by their vendor. They were quite ready, I presume, to 
acquire the immovable and to pay the high price agreed upon but 
on condition that the lease should disappear.
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Tin* win lor had represented lluit 1he lease could Ik* termin­
ated and so assumed the task of Wringing it to an end between 
the date of the sale and May I. BU3. Besides, this covenant was 
absolutely in accordance with the lease which had stipulate!I that 
in event of sale the lessor could bring the lease to an end.

The lease, however, was to continue until May 1. It 
not be brought to an end before that date as the lease required 
a notice of 3 months. So M. Vineberg, the original lessor, gave 
notice of cancellation of 3 months to the company by
notarial protest. In this protest M. Vineberg alleges the sale 
made a few days previously to Friedman and Workman, and 
adds:—

That il is one of the conditions of the said sale that the said F. X. Si 
Charles A Co. Limited, the tenant of the said property, will by notification 
Ik* obliged to vacate the same under the terms of the said lease.

In giving it is quite evident that II. Vineberg and
M. Vineberg acted just as much in their own interest as in that 
of the new purchasers. There is no doubt but that the intention 
of all the lessors, past and present, was to bring the lease to an 
end. The appellant, therefore, cannot successfully contend that 
notice of the termination of the lease was not duly given. For 
all these reasons, the appeal should be dismissed with costs.

Appeal ilixmimii.
KUUSISTO v. CITY OF PORT ARTHUR.

Ontario Supreme Court, Clule, ./. May 17, 1916.

1. Street railways (I III B—26)—Frotruimnu rails Collision with
automobile Municipality.

A municipal cor|M»ration o|K*rating a street railway is liable for a 
collision of a street car with an automobile which had become stalled 
owing to rails protruding at a highway crossing.

2. Limitation or action (| II II—70)-Municipal street railway
NeoLUIENT CONSTRUCTION AND OPERATION.

The limitations of time for bringing actions against a municipale' 
for its negligent construction or operation of a street railway, are governed 
by the Ontario Railway Act, R.S.O. 1014. eh. 1 Nô, see. 2<»">; and the 
Municipal Act, R.S.O. 1014, eh. 02, the Public Utilities Act, R.S.O. 1011. 
ch. 204. and the Public Authorities Protection Act, R.S.O. 1014, cli. NO. 
have no application in this respect.

3. Municipal corporations (| III (J ft— 200) Notice or action-Si r-

Claiming damages against a municipality “for smashing plaint iff > 
automobile by car No. 4ti on Cumberland St. North this morning' is i 
sufficient notice of action, if any Ik* necessary.

Statement. Action for damages for injury caused to the plaintiff’s auto­
mobile by its being run into while stalled upon a highway by a 
car of the Port Arthur and Fort William Electric Railway, owned
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by the defendant city corporation and operated or managed by 
the defendant commission.

W\ F. Langworthy, K.(\, for the defendants.

Clute, J.:—Tlie plaintiff has a repair-shop and runs auto­
mobiles for hire in the city of Port Arthur; the Corporation of 
the City of Port Arthur owns the Port Arthur and Fort William 
Electric Railway, with its track on Cumberland street. Cumber­
land street is crossed by Stevens street.

On the day in question, the plaintiff, driving his own car with 
three other occupants, passed easterly down Cumberland street 
on the southerly or lake side of the track. On approaching 
Stevens street, lie turned the car still further to the south to give 
him room to make the turn on Stevens street at the crossing. 
The front wheels of the car passed over the south rail, but were 
unable to pass over the north rail. Thereupon, the plaintiff 
attempting to increase the power of his motor, his car became 
stalled, and the defendants’ car ran into and smashed the motor­
car while it was so stalled.

The plaintiff charge's that the injuries were occasioned by 
the negligence* of the defendants: (a) in not having the space 
between the rails on the* saiel tracks iille*el in so as to make the 
same safe for automobiles ami other vehicles crossing them; (b) 
the lack of a prope*r system in handling its cars by the de*fendants 
in approaching the street crossing, espe cially in the unsafe con- 
elition of the one in question; (c) that the car in question was 
be-ing run at a great spe*e*el and was not under proper or sufficient 
control; (el) the improper and negligent running of the e*ar.

I finel that the* crossing formed by the* junction of Cumberland 
anel Stevens streets, at the time of the accieient, eliel not have the 
space between the* rails on the* saiel track filled in so as to make 
the same reasonably safe for automobiles and other vehicles 
crossing them; but, on the contrary, there was no covering above 
the* ties, nor was it filleul in between the ties te> the* top of the ties 
at the crossing. 1 find that at the crossing there was a space un­
filled, both between the rails anel on the outsiele of the* rails, of 
from four to five* inches, and that ttiis space never had been 
properly filled in, anel that in this resect there was negligence 
in the construction. I find that the defendants’ car was running, 
at the time of the collision, at from fifteen to eighteen miles an
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hour, ami that this was a dangerous speed at the place and on the 
occasion in question. 1 further find that the motor-car would 
have passed over safely had the crossing been in a reasonably 
safe and proper condition. I find that the plaintiff was a com­
petent, careful driver, and not guilty of contributory negligence 
on the occasion in question. 1 find that the defendants were 
guilty of negligence that caused the accident, and assess the 
damages at $050.

It was hardly contended by the defendants’ counsel that the 
crossing was in a safe condition. The principal defence was rested 
upon the want of sufficient notice, and that the,action was brought 
too late.

The notice of action given by the plaintiff’s solicitor on the 
3rd June, 1914, is as follows:—

“To The Corporation of the City of Port Arthur.
“Gentlemen: I am instructed by Messrs. Kuusisto & Sunberg 

to claim damages from you for the smashing of their automobile 
by car number 46 on Cumberland street north this morning. I 
am writing you at this early date so that you may have notice 
of the claim to be in a position to institute the necessary in­
quiries. “John Reeve.”

To this the following reply was sent :— “June 17th, 1911.
“ Dear Sir: In further reference to yours of June 3rd regarding 

claim of Kuusisto & Sunberg, we have had a report of this from 
the street railway department, and find that there was no negli­
gence on the part of the employees, and therefore cannot con­
sider your claim. “J. J. Hackney, Commissioner Utilities.”

It is evident that the notice was sufficient to identify the time, 
place, and occasion, and the street car which it is complained 
caused the injury. The defendants evidently understood its 
full import, promptly made inquiry, took the position that they 
were not guilty of negligence, and refused settlement. In my 
opinion, the notice was sufficient under the statute, if notice be 
necessary.

The principal defence is that the action is not brought in 
time. The accident occurred on the 3rd June, 1914, and the 
writ was issued on the 24th April, 1915. It is contended (1) that, 
the action having been brought against the municipal corpora­
tion, it is barred by sec. 460 of the Municipal Act, R.S.O. 1914. 
ch. 192, sub-sec. 2 of which provides that no action shall be brought
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against a corporation for the recovery of damages occasioned by 
such default (that is, want of repair), whether the want of repair 
was the result of nonfeasance or misfeasance, after the expiration 
of three months from the time when the damages were sustained. 
(2) That the Public Utilities Act, H.S.O. 1914, eh. 204, applies 
to this case, and, the action not having been brought within six 
months, the claim is barred under sec. 29 of the Act, the Act having 
been passed in 1913. (3) That the Public Authorities Protection 
Act, R.S.O. 1914, ch. 89, also applies to this action, which is 
barred by sec. 13, which provides that no action, prosecution, 
or other proceeding shall lie against any person for an act doin' 
in pursuance or execution or intended execution of any statute, 
or of any public duty or authority, or in respect of any alleged 
neglect or default in the execution of any such statute duty or 
authority, unless it is commenced within six months next after 
the act, etc., complained of, or, in case of continuance ot injury 
or damage, within six months after the ceasing thereof.

The plaintiff contends that these sta< utes have no application 
to the present case, and that the Ontario Railway Act, R.S.O. 
1914, ch. 185, sec. 2G5, governs. The limitation provided in this 
section is that any action (subject to certain exceptions which 
do not affect the case) for damages sustained by reason of the 
construction or operation of the railway shall be commenced 
within one year next after the time when such supposed damage 
is sustained, or, if there is continuation of damage, within one 
year next after the doing or committing of such damage ceases. 
Sub-section 3 declares that the company is not relieved from 
resixmsibility by inspection etc. “for anything done or omitted 
to be done by such company, of for any wrongful act, neglect or 
default, misfeasance, malfeasance or nonfeasance, of such com­
pany.” This section is taken from the Railway Act of Canada, 
R.S.C. 1906, ch. 37, sec. 306.

In Glynn v. Niagara Falls, 15 D.L.R. 426, 29 O.L.R. 517, the 
defendants, a municipal corporation, owned and operated an 
electric street lighting plant. The plaintiff, standing in the 
street, leant against one of the defendants’ jjoles; the back of 
his head touched a chain suspended on that pole, and he received 
a shock which seriously injured him. The chain was connected 
by pulleys with the .arc light hung in the middle of the street, 
and was there fastened, when not in use?, by a ring at the end of
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the chain hooked on a spike in the pole. The jury found that the 
plaintiff was injured because something was wrong in the defend­
ants' line, namely, that the chain was attached to the pole too 
near the ground; that the defendants had notice of the defect; 
that it might have been remedied; and that there was no want 
of care on the part of the plaintiff. It was held that so placing 
and keeping the chain was misfeasance, and that sec. 460 (2), 
doing away with the distinction between nonfeasance and mis­
feasance, was not retroactive and not applicable to the action, 
which was begun before it came into force. Semble, “that the 
electric light danger is not a matter within the purview of the 
Municipal Act in the clauses relating to the liability to repair 
roads and bridges.” Held, also, that the Public Authorities 
Protection Act of 1911, 1 Geo. V. ch. 22, sec. 17, does not apply 
to a municipal corporation; and the Public Utilities Act, 1913, 
3 & 4 Geo. V. ch. 41, was not in force when the action was begun.

The judgment of the Chancellor was affirmed upon all points 
(1914), Iff D.L.R. 866, Riddell, J., observing that he is not to 
be taken to assent to the proposition that either of the Acts 
would apply in the present case, even if the negligence were after 
the commencement of the Act.

In my opinion, the three months’ limit within which action 
must be brought, mentioned in sec. 460 of the Municipal Act, 
has no application to the present case.

Then with reference to the Public Utilities Act. Section 2V 
provides that “no action shall be brought against any person 
for anything done in pursuance of this Act, but within six months 
next after the act committed, or in case there is a continuation 
of damage, within one year after the original cause of action arose." 
This action is not brought for anything done in pursuance of the 
Act. In constructing the road a nuisance was created, which 
has continued ever since, and this action is for damages for the 
injury sustained by reason of such improper construction ami 
operation of the railway, and falls, in my opinion, express!} 
within sec. 265 of the Railway Act, where the limitation for 
bringing the action is one year.

Rut it is said that, even if the Public Utilities Act does not 
apply, the Public Authorities Protection Act, ch. 89, sec. 13, 
does apply, and that, as this is an action instituted against *n 
person” for an act done in pursuance or execution or intended
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execution of n statute or in respect of neglect or default in the 
execution of such statute, duty or authority, the six months’ 
limit would apply; and Parker v. London County Council, [1904] 
2 K.B. 501, following The Y dun, [1899] P. 236, is relied on. In 
the Parker case it was held that the Public Authorities Protection 
Act, 1893, extends to county councils or other public authorities 
in their capacity as owners of a tramway acquired and worked 
by them under statutory powers, and an action to recover damages 
for injuries sustained by a passenger on one of their tramcars 
in consequence of the alleged negligence of their servants must 
therefore be commenced within six months of the act, neglect, or 
default complained of. This case was followed in Lyles v. South- 
end-on-Sea Corporation, [1905] 2 K.B. I, where a municipal 
corporation constructed and worked an electric tramway under 
the authority conferred on them by an order made by the Light 
Railway Commissioners, in pursuance of the Light Railways Act, 
1896, and having the force of a statute. A passenger, while 
travelling, was injured by the fracture of the conducting-rod, 
which fell upon him. In an action brought for damages it was 
held that the action was in substance founded on breach of the 
defendants’ duty as a public authority under the Light Railways 
order, and they were entitled to the protection given by the 
Public Authorities Protection Act, 1893; and that, as the action 
had not been brought within six months from the happening of 
the injury, it must fail, following the two cases referred to.

Are these authorities applicable to the present case? 1 think 
not.

By sec. 17, the Act shall not apply to a municipal corporation, 
and it was upon this ground that the Chancellor, in Glynn v. City 
of Niagara Falls, held that the Act did not apply to that case.

The wording of the English Act differs somewhat from our 
statute, but in substance I think they arc the same, except that 
the Ontario Act expressly declares that it does not apply to a 
municipal corporation.

The short title to the Act is a key, I think, to its meaning 
and application. It is true that in sec. 13, where the limitation 
is mentioned, it is declared that no action, prosecution or other 
proceeding shall lie or be instituted against any person for any 
act done in pursuance or execution or intended execution of any 
statute, or of any public duty or authority, or in respect of any
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alleged neglect or default in the execution of any such statute, 
duty or authority, unless it is commenced within six months next 
after the act, neglect or default complained of.

The heading to sec. 13 is, “Actions against Public Authori­
ties,” and the marginal note is, “An action against a person for 
any act done under public authority to be begun within six 
months.” I do not find “Public Authorities” mentioned in the 
other sections of the Act.

In the Ydun case, the owners of a barque issued a writ against 
the defendants (the mayor, aldermen, and burgesses of the borough 
of Preston, constituted by statute the port and harbour authority 
for the ])ort and harbour of Preston) for damages sustained by 
the grounding of their vessel. It was held by the Court of Appeal, 
affirming the decision of the President, that the defendants were 
acting in pursuance of their public duties, so that sec. 1 of the 
Public Authorities Protection Act, 1803, applied. The President 
delivered a considered judgment, minting out ([1809] P. at p. 
239) “that the language does not in terms refer to a municipal 
or public authority, the words only are ‘any person,’ and, limiting 
one’s view to the enacting words of the Act, it is not easy to sec- 
why a railway company, for example, a corporation which cer­
tainly does acts in pursuance or execution of an Act of Parliament, 
is not included. This, clearly, however, is not what the Act 
means, and, as has been pointed out in the case of Fielding v. 
Morley Corporation, [1899] 1 Ch. 1, in the Court of Appeal, it 
must be gathered from the short title of the Act, ‘The Public 
Authorities Protection Act, 1893,’ that it is only public authorities 
that come within the purview of the Act. Rut the question is, 
Are the public acts of a public authority protected when it is 
acting in pursuance of trade or business which in private hands 
would be of a private character? ... If Parliament decides 
that a public authority should be so authorised, if it confers on a 
municipality the right and duty to assume the functions of a trader, 
it clothes those functions with a public character, aiul makes them 
just as much public duties of a public authority as those for the 
performance of which that authority was created.”

It is not necessary to limit one’s views to the words of a 
particular section. The title is now to be read as forming part 
of the enactment; as was said by Lindley, M.U., in Fielding v. 
Morley Corporation, [1899] 1 Ch. at p. 3: “I read the title ad-
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vieedly, because now, and for some years past, the title of an Act 
of Parliament has l>een part of the Act. In old days it used not 
to be so, and in the old law books we were told not so to regard 
it; but now the title is an imjjortant part of the Act, and is so 
treated in both Houses of Parliament.” And Homer, L.J., in 
Jeremiah Ambler A Sons Limited v. Bradford Corporation, (1902] 
2 Ch. 585, at p. 594, said that ‘‘in construing the Act the Court 
may and ought to look to the general scope of the Act as expressed 
in its title.” And Kekewich, J., in Attorncy-Cencral v. Margate 
Pier and Harbour Co., [1900] 1 Ch. 749, at p. 752, held that the 
title was of supreme importance in indicating the intention of 
the Legislature and the object aimed at in passing the Act. And, 
per A. L. Smith, M.R., in Milford Docks Co. v. Milford Haven 
Urban District Council (1901), 05 J.P. 483, at p. 484: “It shews 
that the persons whom the Act is intended to protect are public 
authorities, and public authorities only.” “Although the lang­
uage is wide,” said Lindley, M.R., in the Fielding case ([1899] 1 
Ch. at p. 4), “the key to the enactment is that it is intended, as 
the title shews, to protect public bodies from expense when they 
are unsuccessfully sued in respect of acts done, or omitted to be 
done, in the exercise of statutory powers or duties.” And in 
The Johannesburg, [1907] P. 05, at p. 72, Sir Gorell Barnes, 
President, said: “I think it is clear that the Act relates to public 
authorities.”

What did or did not constitute a public authority within the 
Act was settled in Attorney-Ccneral v. Margate Pier and Harbour 
Co. (supra), in which it was held that profit-seeking for particular 
individuals was the test: see Chartres’ Public Authorities Pro­
tection Act, 1912, pp. 7 to 10.

Applying these authorities to the present case, I am of opinion 
that the Act does not apply. It has no application to a railway 
as such, and our Act excludes its application to a municipal 
corporation. Here the corporation is authorised to own the 
railway, and, the Act not applying to either the corporation or 
the railway as such, the fact that the two are included in the one 
corporate body cannot give it application where it does not apply 
to either.

The plaintiff is entitled to judgment for $G50 with costs of 
action. Judgment for plaintiff.
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HOCHBERGER A SONS v. RITTENBERG.
Quebec King's Bench, Trenhabne, Cross, Pelletier, ('hnrltonneau and 

Mercier, JJ. April 28, 1916.

Him# and notes (§111 HI—(10)—Liability of indorser—Fraudulent
PREFERENCE.

Where creditors agree to give an extension of time to a debtor upon 
condition that he give them promissory notes for the debts due them, 
an indorsement of notes given to one debtor, without the knowledge or 
consent of the others, to procure his consent to the agreement, is void 
on grounds of publie policy, as constituting a secret advantage over 
other creditors.

Appeal from the judgment of Dunlop, ,1., dismissing an action 
on 7 promissory notes, in the total amount of .$3,192.50, signed 
by one Grossman and indorsed by the defendant. Affirmed.

The plea is that the indorsements of these notes are null and 
void for the following reasons : S. M. Grossman, of Toronto, 
being in financial difficulties obtained an extension of time from 
his creditors. The condition of this agreement was that he 
would give to each of them his notes for the full amount of his 
liability, with the right of renewal to the limit of the extension 
granted. It was also specially stipulated amongst other con­
ditions the following:—

The first party agrees that he will not, during the-currency of this ex­
tension and until these liabilities are paid off, give any preference or securil x 
on any of his assets, no matter where situate, without the consent of tin- 
second parties.

The defendant alleges:—
That by ruse and fraud, the plaintiffs obtained from said Grossman 

the seven promissory notes in question, without the knowledge of the other 
creditors of said Grossman and without the defendant being informed of 
same ; that the indorsement on said notes constitutes a preference towards 
the plaintiffs, which is unfair and unjust and not in accordance with the 
writing above mentioned.

The Superior Court maintained the plea and dismissed the 
action; and this judgment was affirmed by the majority of the 
Court of Appeal :—

Considering that the respondent's (defendant’s) indorsement 
of the promissory notes sued on in this action was obtained and 
taken by the appellants (plaintiffs), in consideration that tin 
latter won'1 join with other creditors of one Grossman in agreeing 
to and signing an agreement with the said Grossman whereby the 
latter was given an extension of time in which to pay his creditors, 

Considering that the appellants did not disclose to the other 
creditors who did not stipulate for any security or guarantee tin-
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fact of their having taken the said indorsement, which in fact con­
stituted a secret advantage to them over other creditors taken 
illegally and in violation of public order;

Considering that the appellants cannot maintain an action 
u|H>n the endorsement so obtained;

Considering for the reasons aforesaid, that there is no error in 
the adjudication (dispositif) made by the judgment appealed 
from;

Doth dismiss the appeal and confirm the said adjudication with 
costs in the Sui>erior ( ourt and in appeal. Mercier, ,L, dissenting.

Lamothe, (iadbois it’ A'autel, for ap|>ellants; li. (»'. tie Lorimter, 
K.C., for res]iondent.

Cross, J.:—The appellants contend that they were not parties 
to the deed of extension of time granted to Grossman by his 
principal creditors. Amongst the names of creditors set out in 
the agreement is that of Kisen. Kisen was appellants' sales 
agent in Toronto, lie did not have authority to bind the appel­
lants to the agreement. But the appellants’ own representative, 
•Julius Hochberger, went to Toronto, authorized on their behalf 
either to take 50c. in the dollar in full settlement or promissory 
notes for the entire sum due them, but such notes were to be satis­
factorily eiplorsed. He could not get the cash payment. He 
refused to accept Grossman's notes without indorsements and 
threatened proceedings. Grossman offered the respondent's 
indorsement. The appellants agreed to take the notes so in­
dorsed and they received them, whereupon Julius Hochbergcr 
signed the extension agreement in the appellant 's name.

It is clear, therefore, that the contention that the appellants 
were not parties to the agreement is unfounded. It is also proved 
that the consideration of the appellants’ signature to the extension 
agreement was respondent's indorsement of the notes.

Grossman had other creditors besides the four who signed the 
extension agreement, but as their claims were relatively small and 
the debts were all to be paid in full, it was decided not to bring them 
in. The extension agreement was in fact acted upon, and in­
stalments amounting to about thirty per cent, were paid by 
Grossman in execution of it.

The ground particularly set out in the respondent’s plea is 
that his indorsement was procured by deception and fraud prac­
tised upon himself, but he has no defence on that ground. He
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was neither deceived, not defrauded by the appellants. He con­
sented to indorse on being told by Grossman (who was his brother- 
in-law) that unless he did so, the creditors would not give the 
extension of time.

The important question which is disclosed in the action is 
whether or not the respondent’s indorsement is void on the ground 
of public policy, as having In-en procured by the appellants in 
execution of an agreement to join with Grossman’s creditors in 
the extension agreement, in consideration of obtaining for them­
selves a secret advantage over the other creditors.

On this ground, 1 consider that the appeal fails, and that the 
action should stand dismissed.

1 can see no difference in principle between this case and 
lirigham v. La Banque Jacques Cartier, 30 Can. 8.C.R. 429; 
Kirouac v. Maltais, 18 Que. S.C. 158, is a decision in the same 
sense. It was insisted upon, for the appellants, that the respond­
ent was a third party, and that it was Grossman himself and not 
the appellants who had procured him to indorse, but it was pointed 
out in Brigham'8 ease that :—

Upon it principle well established by the English Courts, such it payment 
by a third person is just as much a fraud on the general body of creditors 
as a payment or an agreement to pay by the insolvent debtor himself.

And it was also pointed out that the grounds of the principle so 
established by the English Courts were equally applicable under 
the Quebec ('ode.

The act of creditors in making an arrangement of the kind 
in question is referred to in Pollock on Contracts, 8th ed., p. 295. 
as a quasi-judicial proceeding, and the author adds (p. 290):—

Public |H)licy, therefore, as well as private right, requires that such a 
proceeding should he conducted with good faith and that no transaction 
which interferes with equal justice being done therein should be allowed i<-

lleference might also be made to the decisions cited in support 
of the propositions in the following extract :—

Although the additional inducement to the creditor to sign does not 
come from the debtor himself, but from some third person, it is never 
theless a fraud on the creditors, and the effect on the composition is the 
same as if the debtor himself had given the inducement.

If the secret agreement is for better security or better terms than the 
other creditors receive, it is void ns if it were for more money. Am. A 
Eng. Enc. of Law, 2nd ed., vol. (i, p. 390.

1 would dismiss the appeal.
Mercier, J., dissented.Mercier, J. Appeal dismissed.
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RIACH v. ELLIOTT. SASH.
Saskatchewan Supreme Court, Neulandx, Lamont, Jim an and El wood, JJ. < <

November 18. 1910.

Moratorium (§1 1) Volunteers and Reservists Act Action for
POSSESSION OK I,AND.
An action bv the vendors for possession of lands upon a default by the

purchaser under an agreement of sale is not prohibited by the Volun­
teers and Reservists Act, Kask., Acts 191(>, ch. 7.

Appeal by defendant from a judgment in an action under an statement, 
agreement of salt1 for tin* amount due them thereunder, and in 
default for cancellation and possession.

A. A. Fisher, for appellant ; M. McCnusland, for respondents.
The judgment of the Court was delivered by
N ewlands, J.î—After the writ was served defendant enlisted New land*, j. 

as a a per for overseas service, and, as such, came under the 
protection of the Volunteers and Reservists Relief Act, eh. 7 
of Acts 191(1.

The plaintiffs thereupon abandoned all other claims, excepting 
for possession, and, the defendant not having appeared, applied 
for and obtained, ex ixirtc, an order for immediate possession.

The defendant t moved before the master to set
aside this order and allow him to enter an appearance on the ground 
that, being a volunteer, the plaintiffs were not entitled to possess­
ion. This application was refused by the master, and an appeal 
was also refused by the Chief Justice and defendant now appeals 

Court.
The question for us to decide is whether, where an agreement 

of sale is in default, an action for possession of the lands in question 
is prohibited by the above Act.

See. 3 of said Act provides that no action on an agreement 
of sale or mortgage- shall be commenced against any volunteer 
during the- continuance of the war or for (i months thereafter, 
for cancellation, side or foreclosure, or upon a personal covenant 
contained in any such instrument.

Sec. 4 provides that in case any such action or other proceeding 
for foreclosure, sale or judgment already begun, no judgment 
shall be recovered and no order for sale or foreclosure shall be 
made.

The words “such an action,” in sec. 4, refer to the actions 
mentioned in sec. 3, i. e., an action on agreement of sale or mort­
gage for cancellation, sale or foreclosure, or on a jx-rsonal covenant,
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and the words “no judgment shall he recovered” refers to a judg­
ment for cancellation or on a personal covenant in such an action, 
sale or foreclosure being expressly provided for.

Now, in an action on a mortgage, possession may be taken by 
virtue of see. 93 (2) of the Land Titles Act, where there is a coven­
ant to that effect in the mortgage. This proceeding, however, is 
not to 1m- considered an action on a personal covenant, as it is 
expressly provided by sec. 7 of the Volunteers and Reservists 
Relief Act that the taking possession of lands mortgaged and 
encumbered and receiving the rents and profits thereof shall not 
1m- held to la* a proceeding U]M)ii a personal covenant within tin 
meaning of sec. 3.

Now, if where there is a covenant in a mortgage under which 
the mortgagee is entitled to enter into possession, and proceedings 
under such a covenant are not to bo considered a proceeding u]M>n 
a personal covenant and are, therefore, not forbidden by that Act 
how much more should the plaintiffs be allowed to take such 
proceedings on an agreement of sale, not upon any personal 
covenant therein, but upon tin- vendor’s common law right t<- 
enter into possession on tin- purchaser’s default.

In the first place, I am of the opinion that in this action the 
claim for possession is not an action on a iM-rsonal covenant, and 
is not, therefore, forbidden by the Act, and in the second plan 
if it was necessary to bring an action on a covenant for possession, 
see. 7 shews that it was not the intention of the legislature t«> 
forbid such action.

As the defence defendant wishes to set up is no defence, tin 
order for possession should not be set aside so as to allow him t<» 
enter an appearance, but this appeal should lx» dismissed with 
costs. --------- Appeal dismissed.

BEZANCON v. G.T.P. DEVELOPMENT CO.
Altxrta Supreme Court, Appellate Division, Scott, Stuart and Heck, JJ.

Noveintnr 3, 1916.

Appeal (§ III E—94)—Crim. Code—Sufficiency of notice—Servi» k 
Signature—Deposit—Leuai. tender.

A notice of ap|>enl from a magistrate’s order under the Masters ami 
Servants Ordinance (Alta.) is sufficient, if it sets forth with reasonable 
certainty the order or conviction appealed from, as required by sec. 7.'><> 
of the Criminal Code; it need not signify whether the apj>eal is from thi­
nd judication of the issue or the sentence and penalty. If served on the 
magistrate and respondents it is immaterial to whom it is addressed. 
Signature to the notice is not important, nor is an omission of the Judge's 
name a fatal irregularity. Unless objected to as legal tender, a cheque
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which in paid when presented is a sufficient deposit of the adjudged
sum required by the section.

Stated case by Crawford, J.
N. 1). McLean, for defendant, appellant; (!. K. Winkler, for 

complainant, respondent.
The judgment of the Court was delivered by
Beck, .1.:—The question submitted being whether the notice 

of ap|>enl from an order under the Masters and Servants Ordin­
ance made by a magistrate is sufficient in form, and, secondly, 
whether a deposit with the magistrate fulfilled the requirements 
of the Code sec. 750, sub-sec. (a). 1 deal with the several objec­
tions to the notice of ap]>eal.

(1) That the order appealed from is not sufficiently set out in 
the notice of ap]>eul.

The notice is intituled:
In the matter of the Masters and Servants Ordinance and in the matter 

of a notice of intention to appeal from the order made herein by Percy II 
Itelcher, one of His Majesty's Justices of the Peace in and for the Province 
of Allierta, and in the matter between Maurice Bvzancon. complainant 
respondent, and the (5.T.P. Development Co. bid., defendant, appellant.

Then the notice proceeds:
Take notice that, pursuant to the provisions of secs. 7-PI and 7.‘illof the 

Can. Crim. Code, being eh. I Hi H.S.C. I'.KMi and amending Acts, the defend 
ant apiiellant being a party who thinks itself aggrieved by the order made 
herein by the above mentioned Justice of the Peace hereby gives notice of 
its intention to apjieul and does hereby ap|M>al from the order made by tin- 
said Percy II. Belcher and dated October 2. to, etc.

Then* follow it number of grounds which quite clearly shew 
that Bezaneon was the servant and the company the master 
and that the complaint was made by the former against the latter 
for wages.

Hec. 750 (b) requires the notice of apjieal to set forth with 
reasonable certainty the conviction or order appealed from. No 
form is provided.

I think there was in the notice an abundance of particularity 
with refe once to the order appealed from—more than would 
suffice to fulfil the requirements of reasonable certainty.

(2) It was contended that a conviction or order consists of two 
parts, the adjudication on the issue and the sentence or penalty 
and that the notice should signify whether Initli or only one, and 
if so which of these two parts is apjiealed from.

I see no ground for any such contention.
(3) The notice is addressed to the Justice only. The statutory
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provision ns it now stands (sec. 7.r>0 b) requires Ixith tin* Justice 
and the r< to he served. In my opinion a notice of
appeal need not in* addressed to anyone. It is a question only 
of who is served with it and though addressed to one, that cannot, 
it seems to me, prevent effective service on another ]>erson entitled 
to notice. This view is contrary to that of the Court en banc 
of the North West Territories in Keohan v. Cook, 1 Terr. L.R. 
125; Crayy v. 1 Minor sh, 3 Terr. L.R. VI, 4 (’an. Cr. (’as. 240, and 
in HostetUr v. Thomas, 4 Terr. L.R. 224, f> Can. Cr. (’as. 10.

All those eases were decided at a time when the Criminal 
Code provided a form of notice and the form of notice contained 
words which indicated that it should In* addressed to the parties 
to Ih* served and this seems to have Im*cii the ground of decision 
as against contrary decisions and in Crayy v. Lmnarsh, Scott, J., 
then a member of the Court, dissented.

(4) It was contended that the notice l>eing suhscrilied only 
with the name of a firm of solicitors, “solicitors for the alHive- 
named defendant (appellant)” is insufficient.

1 can see nothing in this objection. I would indeed go as far 
as Charlton, J., in H. v. Hr y son, 10 (’an. Cr. (’as. 308, in which 
he holds signât un* to the notice to Im* unnecessary

(5) By the notice the ap|H-al is to “His Honour Hedley (’. 
Taylor at the sittings of the District Court of the District of 
Kdmonton, to be held at the Court House at the City of Edmon­
ton on Tuesday, ()ctoln*r 17, 1010." The not ec is intituled “In 
the District Court of the District of Kdmonton.” The Code 
(see. 740/.) designates the Court as “the District Court at the 
sittings thereof which shall Im* held nearest to the place where the 
cause of the information or complaint arose.”

Omitting the Judge's name, the Court and the sittings thereof 
were pro]M*rly designated in the notice in accordance with the 
foregoing provision and see. 750 which fixes the particular sittings. 
Both parties apixuiml in accordance with the notice at the time 
and place designated and no suggest ion was made by the appel- 
lant that his appeal was to a particular Judge but he attempted 
to enter his appeal before Crawford, J., who chanced to In- 
sitting.

All I can say as to this objection is that it would Im* scarcely 
credible that anyone could Ih* misled by the insertion of a par-

89^0
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ticular Judge's name in the notice, ami tluit at all events the res- AL_ * 
pondent not having been misled in the present case the objection •< <* 
ought not to be given effect to as the notice fulfilled its purisme. Hkzanton 
1 put it on the ground that though there was an irregularity, it jj, |s 
did not mislead. In such cases the irregularity I think ought to Dkvbmw- 
be disregarded. These are the objections to the notice of appeal.
As against them all 1 think the notice, though very badly drawn, 
ought to be held sufficient.

There remains the question of the deposit.
Sec. 750 (c) in such a case as this requires that “the apjx-llant 

shall within .he time limited for filing the notice of intention to 
appeal . . . deposit with such Justice an amount sufficient to 
cover the sum so adjudged to be paid together with such further 
amount as such Justice deems sufficient to cover the costs of appeal.”

The Justice did in fact fix the amount at $221.20. The 
original notice of appeal has endorsed upon it these words: “Re­
ceived the sum of $221.20 herein which was duly paid to me on 
behalf of P. H. Belcher, J.P., on Oct. 12, 1910, at 3.50 p.m. City 
Police Court, Per Chas. Win. Sandies, Clerk of Court." The 
facts are that this payment was made by an unmarked cheque, 
which was subsequently endorsed by the Justice and, still un­
marked apparently, was sent to the Clerk of the District Court, 
by whom at some time1 later it was cashed.

It seems to me that it ought to be assumed that the Police 
Court Clerk accepted the cheque of the ap]x*llant as the equivalent 
of money with the assent of the Justice—he certainly signified his 
assent afterwards—and that it should therefore lie taken to have 
been equivalent to the personal act of tin- Justice. The Justice 
could not dispense with the deposit; he could not accept anything 
that customarily does not pass as money, such as a diamond ring; 
but it has been held, no doubt rightly, that the tender of a cheque 
is a good tender unless objected to on tin* ground that it is not 
legal tender. Jones v. Arthur, 8 Dowl. 442. 1 think, therefore,
it appearing that the cheque when presented was paid, that it was 
a deposit fulfilling the requirements of the statute. 1 think, 
therefore, the refusal to enter the apix'al on any of the grounds 
above mentioned was not justified and that the appellant has a 
right to apply to have it entered at the next regular sittings of the 
District Court at Edmonton.

The appellant should have the costs of the stated ease.
Appeal allowed.
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ONT. Re TORONTO ROWING CLUB.
S. <*. Ontario Supreme Court. Ho yd, C. April 20, 1916.

(’0RFOKATION8 AND COMFANIKH (| VI 1)—335)- WlNDlNfl-UP—MlHFF.AHANCK.
—DlSCOVKItY OF HOOKS AND DOTVMKNT8.

stHtviiH-nt. Appeal from an order of the Master in Chambers requiring 
discovery of documents upon a reference for the winding-up 
under the Dominion Winding-up Act, R.S.C. 1906, ch. 144.

J. F. Boland, for appellant.
Harcourt Ferguson, for liquidator,
Boyd, C. : — The proceedings under a winding-up order 

shall be carried on as nearly as may be in the same manner 
as an ordinary suit, action, or proceeding within the jurisdiction 
of the Court: R.S.C. 1906, ch. 144, sec. 108. Section 117 pro­
vides for the examination of any person whom the Court deems 
capable of giving information concerning the dealings, estate, or 
effects of the company ; and any such person may be required to 
produce before the Court any paper, book, deed, writing, or other 
document in his custody or power relating to the company : 
sec. 119.

The Master has already made an order to proceed under the 
misfeasance clause of the statute, as to the directors (past or 
present) of the company : sec. 123.

Upon the examination of one of the directors it appears that 
a deal took place by the officers of the insolvent company whereby 
the real estate of the company was transferred in January, 1914, 
to another company, formed, as it appears, in order to take over 
that property, and that such company, the Security Realty 
Company, sold and made a large profit out of that land in Feb­
ruary, 1914. It is in evidence that the same individuals were 
in whole or in part directors of both companies (the Toronto 
Rowing Club and the Security Realty Company). This prima 
facie aspect of affairs indicates that an investigation is required 
in the interests of the creditors of the insolvent company. The 
Master has issued an order, at the instance of the liquidator, 
calling for the production and inspection of all books, papers, &c., 
in the ])ower, possession, custody, or control of the said Security 
Realty Company.

An appeal is taken by that company, and is put on the ground 
that the Master had no jurisdiction so to order,which, it is alleged, 
he did in pursuance of a new Rule of the Supreme Court of
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Ontario, No. 350. That provides that wiien a document is in pos- <>NT.
session of a person not a party to the action, and the production 8. (
of which might be compelled at the trial, the Court may, at the rk 
instance of any party, direct the production and inspection 
thereof. Club.

The pith of the objection is, that this winding-up proceeding Boÿd'c. 

is not an “action.” No decision has yet been given on the effect 
and scope of the Huit1.

1 think, to advance the interests of justice and to simplify 
procedure, it would not be an unnatural construction to hold that
the Act, sec. 108 (cited already), practically incorporates this 
Rule within its purview.

The matter is carried even further and directly by secs. 117 
and 119 of the Act, by which any person deemed capable of giv­
ing information may be required to attend and be examined and 
make production of pertinent documents. “Person,” by the 
Interpretation Act, R.S.C. 1900, ch. 1, sec. 34 (No. 20), includes 
any body corporate and politic unless the context otherwise 
requires. I do not read this context as narrowing the meaning 
of “person” in its full statutory compass.

The cases cited by Mr. Roland were all in relation to getting 
inspection of bankers’ books by an outsider. And the cases 
shew that the order may be made when the discovery appears 
to be material to the case of the applicant, and the application is 
made bond fide. These requisites appear on the present application.

It has been decided that a person against whom no proceed­
ings are pending is bound to go before the examiner, though he 
may conceive that the examination is required for the purjKJse 
of afterwards proceeding against him: He Contract Corporation, 
linkin'* Case (1871), 25 L.T.R. 552.

There was jurisdiction to make the order, and the appeal 
should be dismissed with costs. Appeal dismissed.

CANADIAN NORTHERN R. CO. v. BILLINGS. CAN.
Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., and lilmgton, ^ f-

Dacics, Duff, Anglin and Hrodcur, JJ.
I. AvI'KAI. (jj VII L2—480)— RkVIKW OF FACTS KxiMtOl'RIATION AWARDS

I'pon an from an award under sec. 209 of the Railway Act
it is com|H*tent for tin* Court to decide any question of fart U|mui the 
evidence taken before the arbitrators, as in a case of original jurisdiction, 
subject to tin* following rules: (I) An ap/ical u|H>n a question which is 
merely one of value should be discouraged. (Musson v. Canada Atlantic 
K. 17 L.N. 179. followed).
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(2) There imint lx* such a plain and (i<>ci<le*«| i>n‘|Hmd<-rancv of e*vi- 
<le*nce* against the findings of the arbitrators as to bonier strongly on the 
conclusive. (3) The latter rule should lie more strictly followed where 
the arbitrators are experienced in such matters, have local knowledge 
and the grnit advantage of a |)crsonal view of the premises, and «if 
si-eing and hearing the witnesses.

[Ijcmoine v. City of Montreal, 23 Can. S.C.R. 390; Kearney v. Th> 
Queen, Cam. 8.C. Cas. 344, followed.!

2. Damaoeh (6 III L 6—280)—Kxpropriation -Advantages—Present or

In eminent domain proccc«lings what is to be ascertained is the value 
to the owner as it existed at the «late of the taking, mit to the tuk«*r; 
such value consists in idl the advantages which the land possesses, pres­
ent or future1, but it is the pr«*sent value alone of such mlvantagcs that 
falls to lx» determined.

[Cedar* Rapid* Co. v. Laçante, Hi D.L.lt. 168, |19I4| A.C. 569. f.il- 
l.iwed; 19 D.L.R. 841, 31 O.L.R. 329, 6 O W N. 272. rcverse«l. .<«•«• 
also 1ft D.L.R. 918, 29 O.L.R. 608. 16 Can. Ry. Cas. 375.1

Appeal from 19 D.L.R. 841. Reversed.
Fitzpatrick, C.J.:—In this vase arbitrators were appointed 

under tlu* Railway Aet to determine the eomiH-nsation to lx* paid 
the re si xm dent for lands taken by the railway company apixdlant 
and for depreciation of tin- value of his adjoining lands.

The majority of the arbitrators awarded for the lands taken 
$0,215; for a strip of land 100 ft. in width on each side of tin 
land injuriously affected by the construction of the railway 
$3,107.50, making in all $9,322.50.

From that award an api>eal was taken to the Appellatc 
Division of the Supreme Court of Ontario, and that Court raised 
the total amount to $15,842.30. Their Ixirdships allowed for 
the lands taken $9,797.50, for damages to adjoining land $1,890. 
for a clay bank on the part expropriated ami which the owner 
claimed could lx* used to level up the lower fxirtion of his property 
to lx» sold for building purposes $4,15-4.80, and from that judg­
ment this appeal is taken.

The property in question is situate1 alxmt a quarter of a mile 
south to the southern lxnmdary of the city of Ottawa and con­
tains 1.49 acres. The land is descrilxxl in the pleadings as a 
“hog-back” through which a cutting was made for the railway 
track. O11 each side of tin* track the hill slopes down to the level 
of the Rideau river, where* the* leiw'-lying lanel is much expose*d t<> 
flooeling from freshens. A country road, re*fe*rre*el to in the* e*vi- 
dence, either thremgh e*rre>r or ele*sign, as ‘‘Bank Street” runs 
through the* property. In fact, that road is mere*ly the prolonga­
tion out into the country of a stre*et which enels at the city limits.
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A gre*at many witnesses wen* examined on Iteith sides, and, * AN- 
as unfortunately teto fre*epie*ntly happe*ns in ex|)i‘<ipriation eases, S. <*. 

the evidence was of a most eontnulictory eliaraeter, Isitli as to ('anauian 
the value of the land taken and the injury caused to the riiuaimler Nohthkmn 
of the pre»pe*rty. The arbitrators, in the exercise of their right v. 
under the Hallway Act, sec. 201, ent<-red u|s>n ami ins]H'cted th<- Hii-unus. 
premises. KiUp*triek,C.J.

All the witnesses on both sides, with the exception of one 
Harbour, valued the land taken at varying prices |ie-r foot front­
age, which is the accepted basis of valuation for city pro]M»rty in 
the city of Ottawa.

'Vhe misuse of the term 11 Hank Street " to describe the country 
road which runs through the projierty is calculated to mislead 
those who are not familiar with the locus, some knowledge of 
which is necessary, as 1 road the record, to appreciate the evidence 
in its true perspective. It is quite certain that the plaintiff's 
farm cannot in any sense be considered as city or suburban 
pro]x*rty. It was at the time of the taking actually in use as a 
farm or market garden; no building was going on in the neigh­
bourhood and no land was being sold or used there for residential 
or business purposes; the owner had not fourni it necessary or 
advisable* to subdivide* his land into lefts to suit inte*nding pur­
chasers. His witnesses. he»wcve*r, baseel their estimate* of its 
value* em the assumption that some elay the* limits of the* city 
will be e*xtenele*el se> far as to include* this farm, ami that, when 
this is clone, and the* necessary e*xi>e*mliture made to le*ve*l e>ff 
and bring into use* the- low-lying portiems there* will be a demand 
for the- prope*rty which will justify dividing it into lefts; and 
the*ir fetre*e*ast is that, when all these* things have* e*ome* to pass, 
the* pretj>erty may be* setlel at the* prie*os the*y give*. The»re* is, 
hetwe*ver, net e*viele*ne*e* of any pre*se*nt public ele*manel tei extenel the- 
e*ity limits nefr that the* re*spetmle-nt was elis]fosc*d or able* to make- 
the* ne*ce*88ary outlay. He* was not e*ve*n e-alle-el as witm-ss to 
give* the* value* etf the* pro|M*rty to him at the* time* of the* taking, 
eir tet say if any etffer ha el lte*e*n made for it at its present market 
value, etr to ele*se*ribe* and explain the* present or future* aeivantage*s 
which it pe>sse*sse*tl, nor he>w lie* e*onlel re-asemably e*x])e*e*t, at the 
present time, to elispeese* etf it at the* e-ity or suburban prie*e*s given 
by the witnesses.

14 :tl U.I..K.
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Une Rogers, a land speculator largely interested in pro|M*rty 
in the inmn-diate neighbourhood of resiiondent's farm, is the 
chief witness, and, after having carefully read his evidence, 
which Ix-ars intrinsic marks of lakirious preparation for tin 
purpose of giving the landowner all that in his wildest moments 
he could expect. 1 am in absolute uncertainty as to the basis 
ufKiu which he fixes his estimate of the com|>cnsation to which 
the rescindent is As Hodgins, J., says, in delivering
the judgment appealed from: “It is somewhat startling to find 
that the value of $75 or #80 per ft. (given by Rogers), works out 
at $34,000 per aero."

To bring the property in the market a revetment wall must 
In- built, a creek must be diverted, and then the land must be 
levelled, and as 1 have already said, no attempt is made to prove 
that the rescindent ever even contemplate! any such outlay 
There is no proof either of any actual sale of land in the locality 
except a portion of the adjoining lot, as hereinafter mentioned, 

" a small corner lot to one Hunt to which no value can be 
attached for the reasons given by Idington, .1. The other wit­
nesses on Isitli sides, with the exception of Barliour, seem to have 
followed Mr. Rogers' lead and their evidence is not more satis­
factory.

Burliour, the land agent of the company, valued
the land on an acreage basis as farm land, which it really is. 
giving as the justification for his valuation of $3,500 per acre, 
the price paid by the appellant company a short time l>efore 
to the respondent's brother for a portion of the property imme­
diately adjoining and in all respects similarly situated, except 
that it is not crossed by the highway. That property was, ns 
the witness explains, specially adapted for the purc>ses of the 
railway, a fact which was taken into account in fixing the price

On his evidence all the arbitrators came to the conclusion 
that the opinions expressed by the witnesses as to the value 
of the land at so much per foot frontage could not be accepted, 
substantially, 1 lielieve, for the reasons given above. The ma­
jority held I hat the valuation by reference to sales which had taken 
plan- within the city limits could not In- maintained, and they 
accepted the valuation given by Barltour, basis 1 as it was upon 
the actual sale a short time liefore of the adjoining properly
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under rireumstances specially favourable to the landowner, as 
I have said.

The company's arbitrator, with whom the third arbitrator 
agrees, states the principle u|miii which in his opinion comiien- 
sation is to !*■ awarded in these words:

As 1 undvrstimil (lit1 effect of the legal decisions, the proprietor is not 
entitled to have the value of the lands taken, Intscd on what lie might sell 
them for at a problematical sale in the future, as city or town lots, but he is 
entitled to the present value of the hinds based on what a reasonable purchaser 
would give for them at the present time, keeping in view their potential value 
and the opportunity of making money out of them later on by sub-dividing, 
adopting in substance the rule subsequently laid down by the 
Privy Count'd in the Cedars Rapids ease, 16 D.L.R. 168, and 
on this basis he reached the conclusion that the claimant was en­
titled to receive for land taken $5,215.00 and for damages $3,107.50.

The third arbitrator gave an additional sum of $1,000 for 
damages, in order, as he puts it, “to fully compensate the claim­
ant, ns his land was a little better situated with respect to the 
highway than the adjoining property" the price paid for which 
was accepted by the company’s arbitrator as the basis of his 
valuation, and in the result an award as above stated was made 
of $9,350.

From this award an appeal was taken and the amount of 
compensation increased to the extent already given.

The Court of Appeal appears to have rejected the estimates 
of the experts based on the foot frontage value of the property 
except for the 200 ft. on Bank St., and adopted a price of $3,500 
per acre, following in that respect the arbitrators. Hut Hodgins, 
J., allows for what he calls the “Hank St. lots," by which he 
means the 200 ft. bordering on the publier highway, $30 per ft. 
frontage; for the clay in situ he allows 20 cents per c. yd., and for 
damages to the 100 ft. strip on each side of the railway in rear of 
the “Bank St. lots," 25 per cent, of its present market value.

Assuming the whole question of value to be absolutely at large 
on that appeal, while I think it was not, for reasons I will pres­
ently give, it appears to me, with all deference, absolutely im­
possible to justify, witli respect to any portion of this property, 
an estimate of value based on the foot frontage. There is no 
evidence to support it except the false* assumption that Hank St. 
one of the busy thoroughfares of the city of Ottawa, runs through 
the property and that it is sulxlivided and marketable in lots.
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The evidence of the landowner is clearly based on pure hy­
pothesis. The future possibilities of development upon which 
his witnesses rely as iustification for the values they give are, 
no doubt, elements to In* considered in determining the present 
market value of the property, but it is the present value of those 
expectations that is to lie considered. They are to t>e looked 
at in the light of bare possibilities and not as realized expectations. 
All the uncertainties of the future have also to In* taken into
account. The rule is, I submit, very clearly expressed in Picard, 
Traite General de l’Expropriât ion, vol. 1, p. 216:—

The actual value is the first element of the wiling value of an expro­
priated pro|X‘rty. The future value is the second: it will Is- dealt with more 
fully in the following paragraph:— . . . When the question is about
land in the ncigliborlmml of a city, still at the present time l>eing cultivated 
hut destined to be transformed into building lots in a more or less remote 
time, is the plus value actual or is it only future? It may be answered that 
in either HUpixmition. o8jx*cially in the second, the event with which the 
plus value is connected is future, but that such plus value itwlf is actual 
not with all the intensity that it will have some «lay. hut at least in a certain 
proportion. It is such present element of such future plus value that the 
purchawrs take into account and which constitutes, pro|x'rly shaking, tin- 
future value, distinct as such from the actual value, which comprises what 
has been completely acquired and realized.

Hodgins, J., who delivered the judgment of the Court of Appeal 
says (19 D.L.R. at 843):—

While much testimony was given of individual sales on ami near Bank 
St. at considerable distances from the ap|x‘llant's pro|xirty, and, therefore 
of no specific value, the result of it all is to establish a gradual ami noticeabli- 
rise in values in the district south of Rideau river ... I think thearhi 
trutors might well act tt|x>n this evidence in arriving at a general basis «if 
value in the locality.

As I have already pointed out, the individual sales referred 
to took place within the limits of the city, and there is no evidence 
of any sales in or near the locality of the lands in question except 
the one referred to by the witness Barbour. There is undoubt­
edly evidence of a rise in land value in the vicinity of Ottawa, 
and the price fixed by the arbitrators in majority, based as it is, 
upon an actual sale under circumstances more favourable to the 
landowner, is evidence that the rise1 in value was very fully taken 
into account. The arbitrators were also obliged to l>ear in mind 
that there is an abundance of free land just as advantageously 
situated for building purposes as the respondent’s. On the whole 
I am of opinion that the principle applied by the company’s 
arbitrator as the basis of his valuation had the support of their



31 D.L.R.) Dominion Law Reports.

Lordships of flic Judicial Committee, who said in Cedars Rapids 
Co. v. Lacoste, Hi D.L.R. at 171, [1914| A.C. MO, at 576:—

(1) The value to 1m- paid for is the value to I he owner as it existed at the 
date of the taking, not the value to the taker; (2) The value to the owner 
consists in all advantages which the land possesses, present or future, but 
il i* ihr present nil in alone of such adninlaijes I lull falls to be drier hi hied.

It seems to me ]>ossiblo that Hodgins, J.. may have been under 
a misapprehension with respect to the situation of the property. 
It is not in the city of Ottawa, there is free land in abundance in 
tin* neighbourhood, there is no building going on and there is no 
evidence of any actual demand for this kind of property.

As 1 said before, the possibility of an extension of the boun­
daries of the city in the direction of the respondent's property 
is an advantage to be taken into account, but it is impossible 
to fix as a present price a future value dependent upon that 
contingency.

Referring now to the amount allowed for the clay in situ, 
surprise is expressed in the Court of Appeal that this was not 
taken into consideration bv the arbitrators. I fear that his Lord- 
ship here again overlooked the evidence of Harbour, who, speaking 
of the price paid for the adjoining property, said that the value 
of the clay for filling was considered and the price fixed accord­
ingly. Therefore, the value placed upon the respondent’s land, 
based upon the sale of the adjoining land, necessarily includes 
the value of the clay for filling. I cannot usefully add anything 
to what Davies and Idington, JJ., say as to this.

As to the land injuriously affected, the company's arbitrator 
says that he estimates the damages to be the difference between 
the price at which the land would likely sell for before the expro­
priation and what it would sell for after the railway had taken 
its right of way. This seems to have been accepted as a proper 
measure of damage.

There is no doubt that ujmhi the hearing of the appeal below 
it was competent for the Court to decide any question of fact 
upon the evidence taken before the arbitrators, as in a case of 
original jurisdiction, see. 209 Railway Act. Hut I submit with 
nil deference that on such appeals certain rules have been laid 
down by which we are bound: First, an appeal from a decision 
of arbitrators upon a question which is merely one of value 
should be discouraged. Sir Richard (Lord! Couch in Masson
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v. C. A. Hly., in the Privy Council, 17 L.N. 179, at 181 ; second, 
in cases of this nature the Court, as in reviewing the verdict of a 
jury, or a report of referees, upon questions of fact, cannot re­
verse unless there is a plain and decided preponderance of evidence 
against the finding of the arbitrators or commissioners as to 
border strongly on the conclusive. And that rule should, perhaps, 
lie still more strictly adhered to on an arbitrators’ award than 
on a verdict of a jury, as the arbitrators are generally chosen 
not only liecause of their well-known integrity, but also liecause 
of their experience in such matters and previous local knowledg< 
They also view and review the premises as often as they max 
think it necessary to enable them to form a correct estimate, 
and must surely he in a I letter position to determine the exact 
amount than any Court can be, and than were any of the witnesses 
who gave their opinions in this ease. Taschereau, J., in Lemoim 
v. City of Montreal, 23 Can. S.C.R. 390, at 392. Vide also Kear­
ney v. Queen, Cam. S.C.C. pp. 344, 347.

I have not overlooked the judgment of their Ixirdships in 
Jatnes Hay l{. Co. v. Armstrong, (1909] A.C. 024, 10 Can. Rv 
Cas. 1.

The award of the arbitrators in the majority proceeds, as 
1 have attempted to shew, upon principles laid down by tie 
Judicial Committee, and 1 can find no justification for reversing 
the conclusion as to the value of the land, reached with tin 
approval of the third arbitrator, the County Court Judge, for 
this county, a man of wide experience, great prudence and pos­
sessed of an exceptional knowledge of the locality.

I would allow the appeal with costs.
Davies, J.:—This is an appeal from the judgment of tin 

Appellate Division of the Supreme Court of Ontario increasing 
the compensation awarded to the respondent by the arbitrators 
appointed under the Railway Act for 1.49 acres of land taken 
by the railway company for its track. A majority of the arbi­
trators had awarded for the lands taken $3,500 an acre, which 
amounted to $5,215. They added $1,000 for the situation of 
the lands fronting on Bank St. road and also $3,107.50 for “loss, 
inconvenience and damage to lands not taken,” making a gram I 
total of $9,322.50.

The Court of Appeal determined that the award should In- 
increased in the following way:—200 ft. taken on Bank St., at
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$30 per ft., $0,000: rest of land taken. 1.025 acres at $3,500 per { AN- 
acre, $3,797.50; tilling. 20.774 cubic yards, at 20 cents, $4,154.80; s. <\ 
damage to 100-ft. strip on each side of railway in rear of Bank St. ( an ad, an 
lots, 2.10 acres on the basis of 25', of its value. $1,890; total, Noktmehn 
tlA.H42.3U. "

The arbitrators ha<l the great advantage of having had a view ltll ux,iS 
of the locality, especially provided for by the statute, and of 1,avie".J 
the lands taken from the respondent and those not taken.

These lands are not within the limits of the city of Ottawa 
which only extend to the Hideau Kiver. They are situate alxmt 
a quarter of a mile south of this river, and a road which is a con­
tinuation of Bank St. in the city runs through the property 
taken. There is a subway at this point and the highway, there­
fore, is not affected.

The evidence of a number of land agents was given before tie- 
arbitrators. It was largely based ujhui the opinion held by each 
witness on the value of these lands which would follow the ex­
tension of the city across the river southwards and as to when this 
extension would take place, and, therefore, depended largely 
uiH>n the temperament of the witness. The values were purely 
speculative and of course depended largely, if not entirely, upon 
the correctness of the several ideas of the witnesses as to when 
the extension of the city boundaries would reach and cross the 
Hideau river.

They varied naturally a good deal and the arbitrators did not 
adopt any of their estimates. Kvidenee was, however, given of 
a bond fuie sale made to the railway company from the adjoining 
lot to that for which compensation was being fixed.

This adjoining land consisted of the high ridge and the* low 
lands from its base to the river, and was said to be of “exactly 
the same character” as that in question, excepting for the fact 
that the road or street, so called, ran through the latter.

No other sale in the neighbourhood was proved, as 1 under­
stand, l>eeause none had lieen made. A sale of a corner lot at 
the junction of Riverside Ave. ami Bank St., in the little village 
near the river, on which was a general store, wras referred to by 
counsel at bar, but the arbitrators pro|>erly thought that such a 
sale was no test or guide whatever as to the value of the lands in 
question. The arbitrators, unable, apparently, to accept the 
s|H*culativc estimates, varying as they did, of the land agents,
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adopted thv prier paid by the* railway company for the adjoining 
property as a fair price on which to hase their award, adding, 
however, $1,000 for the “better situation" of the land taken 
having a frontage on Bank St. road.

Mr. Maedonnell in his reasons, in which MacTavish, ,).. 
concurred, for adopting this sale as the fairest test of the value of 
the lands, stated that “it would not seem reasonable to allow 
anything for the extra claim for the value of the clay in the high 
ridge, as that was, no doubt, taken into account in the sale of the 
adjoining land," which he adopted as the fair test of value.

If he was justified in adopting this test, as I think, under 
the circumstances, he was, 1 agree that it would not have Into 
reasonable for him to have allowed for the value of this clay a 
second time on the presumption that it would be used for filling 
up or raising the low lands between the ridge and the river or 
could Im‘ sold to others.

The Court of Apfieal allowed for this “filling," as it was 
called, $4,154.80. I am quite unable to see any ground why 
this extra claim should be allowed.

For reasons best known to himself the respondent did not 
go into the witness box. He never had during the many years 
he had owned this farm attempted to raise these low lands by 
cutting down the ridge of higher land taken. He did not call 
witnesses to shew whether, in ease such a scheme was attempted, 
a revetment wall would be necessary along the river bank to 
support the raised land or prevent its being washed away, or, if 
necessary, what its cost would be, or that he ever had entertained 
any such idea. It was a purely speculative idea, physically prac­
ticable no doubt, but from a pecuniary standpoint not shewn 
to be one which the owner ever had the slightest idea of adopting 
or which any prudent man would adopt. I take it that it never 
would be adopted to make market-garden lands and was only 
considered feasible on the assumption that the city would at some 
future time extend so as to make the land available for city 
sites or building lots.

Apart from the suggested plan of using the clay on the ridge, 
the claimant had already l>een allowed for the full value of tin- 
land, and 1 fail to see the justice of allowing him compensation 
a second time for the same soil.

U Hiking at the evidence as a whole, I conclude that the
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award of the arbitrators erred, if at all. as In-ing. if anything, too 
liberal and generous to the owner.

I do not think tin- members of tin- Court, in tin- absence of 
a view of tin- locality and the lands taken, and without having 
seen or heard the witnesses, are as competent to form a judgment 
as to the reasonable compensation claimant should have as tin- 
arbitrators were. At any rate, I do not feel that I am as com­
ptent. I think tln\v had ample evidence in the sale made of 
the adjoining lands of the same character as those in question 
on which to base a valuation of these latter and the advantage 
which these latter possessed over the former in having a double 
frontage on the road was amply allowed for. Tin-damages assessed 
for loss, inconvenience and damage to lands not taken may be, 
as the Appeal Court thought, too large. I express mi opinion. 
The railway company have not ap|»ealed against the award, but 
no one could contend successfully that they were not liberal and 
generous.

1 do not at all challenge tin- right and jurisdiction of the 
A pi m-Hate Division to review the award of arbitrators under 
the Railway Act as if it had lieen the judgment of a subordinate 
Court and to decide whether a reasonable estimate of the evidence 
has been made or whether any erroneous view of that evidence 
has been taken. But it was not authorized by the clauses of 
that Act to disregard the award ami deal with the evidence de 
novo as if it had lieen a Court of first instance. The true rule 
is no doubt that laid down by The Judicial Committee in Atlantic 
A Xorth IIV*/ l{. Co. v. Wood, |1895] A.C. 254, approved of in 
the case of James Hay It y. Co. v. Armstrong, 11909] A.C. 921, 
10 Can. Ry. Cas. I. that the Appal Court should deal with tin- 
award as they would with tin- judgment of a sulsinlinate Court 
when under appeal.

If the arbitrators had proceeded upon a wrong principle in 
making their assessment of damages, the Court would, of course, 
discard their award ami make a new one such as the evidence 
justified. But if it is a mere question of valuation, as it is in tin- 
cast- In-fore us an appeal Court will be very alow, not having tin- 
advantages of a view of the locality and the lands taken and of 
having seen the witnesses and heard their evidence, to set aside 
the award of those who had these advantages.
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( AN< Liu lor all tin* circumstances. 1 would allow the appeal with
S. ('. costs in Isitli ( ourts anil restore the award of the arbitrators. 

Canadian I dinoton. .1. : This is an appeal from a judgment of the Court 
*™N for Ontario, increasing the award l»v the arbitrators

»'• under the Railway Act fixing $9,327.00 as the coin|ieiiNatiou due 
resjaindent by reason of ap)icllaiit’s expropriation of land for 

l,lin,,uniJ right-of-way to the sum of *15,842.30.
I am. with great respect, unable to assent to such increase, or 

find any good reason therefor. There does not seem to have lieen 
on the part of the arbitrators any misapprehension (unless in the 
way I am about to refer to) of the legal principles ii)m>ii which 
they should proceed, or very apparent disregard of the evidence 
presented.

They had the enormous advantage which a personal view of 
the premises and seeing and hearing witnesses gave them over 
any Ap|>ellnte Court in weighing the evidence and finis arriving 
at a right conclusion. It is admitted they had a right to ins]>ect 
the premises and did so.

The notice of expropriation offered *9,720. The required 
statutory certificate of a provincial land surveyor which states 
that he was a sworn surveyor, knew the land in question, and 
damages likely to arise from the exercise of the |>owcr asserted, 
and that said sum of *9,720 was a fair eonqieiisatioii, was filed 
with said notice as foundation for the proceedings.

Both are dated August 23, 1911, and I submit as no evidence 
was given of the date of the filing of the railway plan or of pos- 
session I King taken, it should Is* presumed that the date of tin 
notice is that to which attention ought to have l>mi directed in 
putting forward evidence of value.

The Railway Act requires the de|sisit in the Registry Office 
of the plan of the railway, ami by see. 192, makes such dejKisit 
notice to all concerned, and by suli-see. 2, provides as follows: 
“The date of such deposit shall Is- tin* date with reference to 
which such conqiensut ion or <lamages shall lie ascertained."

This was amended by the following addition in 1909. by 8-9 
Kdw. VI1. ch. 32, see. 3:—

Provided, however, dial if the company does not actually acquire title 
to the lands within one year from the date of such deposit, then the dale 
of such acquisition shall Is* the date with referece to which such conipcti.vi 
lion or dntnngi*s shall lie aseertailied.
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It was not until May, HIM, tlmt tin* arbitrators hoard the VAN- 
witnesses. It is abundantly elear from the evidenee of the chief S (' 
witness of the respondent that there had been feverish speculation ('\nmman 
in Ottawa and vicinity rclaliv«- to laud and that such state of Nokthkhn 
things coloured the opinions of the witnesses. ,

The values put forward by those testify ing seemed to be ltllllN,iS 
chiefly directed to the time when the arbitrators were sitting,and *<*«wton.j 
hence probably t he award was higher than it might have been if 
attention I ad been directed to the law which ought to have 
governed those conducting the proceedings.

The onus rested ujsin respondent in this regard and I think he 
failed to comply with the statute in that liehulf. lie is fortunate 
that no cross-appeal has been taken on that ground, for when 
values or apparent values are, by reason of a temporary rage for 
speculation, liable to shift up or. at its end. down, some closer 
regard ought to be observed than was done in this case as to the 
exact date for ascertainment of the true market value, and com­
pensation given according therewith.

The a nendinent was no doubt intended to meet the case too 
frequently happening, formerly, of railway companies filing plans 
hut failing to give notice to treat or do anything in the way of 
taking jiossossioii. and for that reason I suggest t ic date of the 
serving of the notice by which the company became bound is, in 
the absence of anything else, to be presumed to be the projicr 
date for ascertain!! »■"« of conqiensation.

It is possible the peculiar wording of the amendment in using 
the phrase “acquire title to the lands" may give rise to much 
litigation liefore its exact meaning is judicially settled.

In another case presented to this Court during the current 
session it was made apparent that some Judges in a Court t>elow 
held this to mean the taking of possession by the railway company.
I cannot say that is an unreasonable holding. The complete 
acquisition of the title in any other sense would mean, some­
times, ]>crhnps years after the hearing. That would seem rather 
absurd. It is not, however, necessary for me to form a final 
opinion herein as to that possible phase of the matter and I desire 
to reserve same for the present.

I am quite clear, however, going only so far as I need, that the 
respondent failed to discharge the burden cast iqion him bv
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definitely directing the evidence In- ml, and thus having 
, there was a very cogent reason therein alone for not ln-ing 

allowed to succeed on ap]>cal. That objection, however, was not 
taken lielow and the only practical pur|>oHo I desire to serve is 
to call attention to the condition of the law and the possible 
consequences of its non-observance.

The up|>cal should be allowed with costs.
Dvfk, J., concurred in the result.
Anglin, J.:—No reason has been shewn for disturbing the 

valuation of $3,500 per acre placed on the lands other than the 
Hank St. lots by the arbitrators and confirmed by the Appellate 
Division. This item of $3,559.50 must, therefore, stand.

The arbitrators allowed $1,000 additional for the Hank St. 
frontage. This allowance the Court of Ap]>enl increased to 
$4,582.50, making the award for the Hank St. lots $0,000. With 
deference, I fail to find the evidence enough to justify an upf>ellatc 
( ourt in interfering with the award of the arbitrators on this item. 
They had the lienefit of a view, for which the statute expressly 
provides. They had a knowledge of local circumstances—an 
inestimable advantage in weighing the testimony of real estate 
speculators in regard to present and |>otcntiul values. They saw 
ami heard the witnesses. 1 am far from living satisfied by the 
evidence that the sum they awarded for the lands taken was not 
an excessive allowance. Hut there is no cross-appeal. Having 
regard to the circumstances to which I have adverted, it would 
certainly require a much stronger ease than the claimant has 
made to justify an appellate Court in substituting their < 
of the value of the frontage of the pro|>erty on Hank St. for that 
of the arbitrators.

In fixing $3,500 per acre as the value of the respondents’ 
lands the arbitrators made what they deemed a pro|x*r allowance 
for the value of the clay on the high land taken by the company 
which might have lieen advantageously used for filling. In the 
reasons assigned for making their award we find these para­
graphs:—

The land Imuglit from II. IV Hilling* was said to In- of exactly the mum 
character as the land in question. It contained, as the land in this case 
a certain quantity of high land and a certain quantity of low land where the 
extra clay on the high land could In- used to fill in the low land, and it seen» 
to In- in all rcN|N>rts similar to the land in question.

A claim was made l>v the owner for claw which could In- removed from

5
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tlx* high liiml taken from him, Iml if we value the present land on I lie basis 
of the lands bought from II. It. Hillings, it would not seem reasonable to allow 
anything for this extra claim, as the value of the clay was no doubt taken 
into account in the sale of II. It. Hillings' lands. This at least was not dis 
pitted by the owner, and no suggestion was made that it is not correct.

The sale from II. It. Hillings was at the rate of $.1.000 |**r acre, and ai 
though the railway claimed that a speculative price was paid for the land.
I think this sale is the Ix-st evidence we have to go on to determine the value 
of the lands in question.

As to any low lam I taken by the railway company there is no 
doubt that, in the compensation awarded, the claimant was 
allowed for the value of such clay as might have been advan­
tage isly used in raising its level. But. as to low lam I not taken 
and for which, to render it marketable, filling may Ik* required, no 
allowance has been made for any surplus clay that might have 
been available for that purpose. I cannot think, however, that 
this clay was worth, at the time of the expropriation, 20c a c. yd. 
in nitu, whatever it might have Ix-come worth when the time 
should arrive, if ever, that it would Is* economically desirable 
to raise the level of the low-lying land. It may In* that a person 
requiring filling material and not able to obtain it elsewhere 
would Ik* willing to pay that price, but it is common knowledge 
that much material suitable for filling can frequently Ik* obtained 
for nothing.

Moreover, though the raising of the claimant's low-lying land 
is, no doubt, physically practicable, that it would be econom­
ically feasible or advantageous has not lx*en shewn. What 
expenditure it would entail has not lx*en proved or considered. 
There is not a tittle of evidence to shew tluit the claimant con­
templated making any such change in the charactcT"of his prop­
erty. It is left wholly in the region of speculation that it would 
have become desirable within any reasonable time to use for 
this purpose the clay on the high land taken.

The arbitrators allowed for inconvenience and damage to 
lands not taken $3,107.50. This item the Appellate Division 
reduced to $1,890 on a basis which 1 accept as, on the whole, 
more reasonable than that on which the arbitrators proceeds!. 
There is no ap]x*al by the claimant against this reduction. But 
the $1,217.50 thus deducted may, perhaps, not unfairly lx; allowed 
him for the value of the clay on the land taken by the company 
which, but for the expropriation, might have lx*en used advan­
tageously on his adjacent low land not taken.
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The appe-al should bo allowod with costs in this Court and 
the Appolluto Division, and tho award should Is* restore-d.

Appeal allowed.
BlLUNiih.

B. < . Re SMITH AND THE LAND REGISTRY ACT.

8. C. Hrilish Columbia Su/mnu Court. Mtuilotinhl. J. October 25. 1916.

XIoKATeiHii'M l{| I -1)—Wak Rbi.ikf Act Commihnioxkd OFFICKKS -“Pr<i 
e'RBDlNOS " —RkoIHTH A Tie »N.

t oiiiinissiontsl officers, though not in it se-nse- “enlisteel" soldiers, nrr 
“ voluute-ers" within tlie prote*etive provisions of the* War Relief Act, 191fi 
(B.C.). e-h. 74. anil an application for tho re-gist rat ion of a final fore- 
closure order is a “proceeding outside the Court” susiH-nelesl by the- Act

Statvinviit. Application tei re-gistor final foreclosure- order. Itefuseel.
J. C. (Iwipni, for elistrict re*gistrar; //. N. Lidster, for appe-llant

Mscdowld. J Macdonald, J.:—John M. Smith in an action against Percy 
H. Smith obtained, on January 29. 1916, a final order of forc­
e-leisure- against the defendant, with respect to a lot in the muni- 
eipality of South Vancouver. On July 10, 1910, he made appli- 
e-ation to the* District Registrar of Title*» at Vancouver, B.C., 
to re*giste*r the* fiiuil order and obtain title- to such lot thereunder. 
The* District Registrar eleclined te» re-giste-r for the following 
reasons:—1. No notice has lie*e*n served on parties e-ut eiut by the- 
forevleisure*—and required. 2. Declaration that the- defendants 
in the* feireclosure action are* not preite*erte*el by sec. 2. War Relief 
Act.

It is e*viele*nt that if the* elefe-nelant eleie-s not e-emie* within the- 
prote-e-tiem afforde-el by the War Relief Act then that notice unde r 
se-c. 134 e»^ the* I .And Registry Act woulel In* issueel and se*rve*el. 
sei that in elue- course* registration woulel lie* e-omple-teel an el the- 

ant become* the registcreel owner eif the property. It is 
cemtended by the that the War Relief Act does not,
uneler the circumstances, apply and that the registrar should be- 
dire*cte*el to preie*e*e*el with the regist rat ie in without reference there- 
to. It is aelmitte*el that the elefe-nelant is a captain in the 29th 
Butt. C.E.F., anel that he le*ft British Columbia with his battalion 
feir England in May, 1915, and has lie-en in France sine*e Novemlier 
eif that year fighting feir his country.

The* first point taken is that the elefe-nelant was an eiffie-er anel 
that ‘‘eiffie*e*rs" elei not “enlist” but ree*e*ive* e-eimmissieins anel con­
sequently the* War Relief Fund Act eleies not apply to them. 1

4
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<lo not think this decision reasonable nor tenable. The preamble 
to the Act states that, wh«*r<»as a great number of residents of 
British Columbia have "volunteered" to serve in the forces raised 
by the (iovenmient of Canada in aid of His Majesty «luring the 
war ami it is desirabh* to pass the A«*t "For the protection and 
relief of all such persons ami their families from procwMlings for 
the «‘«forcement of payment bv all such jhtsoiis of debts, liabili­
ties and obligations." I s«*<- no ivaxon to limit the application 
of tin* Act so as to <lepriv<‘ officers of its lx*m*fit. They volun- 
twml the same as privat<is and wen* pn-pared to inak<> a similar 
sacrifice for the <‘ause. It is trtn* that the term “enlistimiit " 
is not usually applie«i to oflieers, but in this Act I think its meaning 
should not Is- r<-striet<‘d and that tin* Act is int<ind«‘<l to apply to 
all "volunteers.” In tin* lmjH*?ial Foreign Enlist im*nt Act 1870 
“enlistment" would s«‘«*m to ineludi* Ixtth offic«*rs ami ni«*n, as 
by sec. 4 of tin* Act, ill«*gal enlistnn*nt exists:—

If any |M*rsun wit limit tin* license of I l«*r Majesty lu*ing a British subject 
within or without Her M»jesty's Dominions accepts or agrees to accept 
any annuli**ion or myiignnini in the military or naval service of any foreign 
state at war with any foreign state at |s*aee with Her Majesty.

The Militia Act, H.S.C. eh. 41, see. 10, provides that :
All the male inhabitants of Canada, of tin* age of Is years and upwards, 

and under tiU. not ex«*mpt or disqualified In law. and I icing British subjects, 
shall be liabh* to service in tin* Militia: Provided that the (!m-crnor-(leneral 
may require all the male inhabitants of Canada, capable of bearing arms, to 
serve in the ease of a liw i n 11111**1.

Such Act declares that tin* active militia of Camilla shall 
consist of corps raised by volunteer enlistim*nt ami eor]»s raised 
by ballot. While the latter imsle of raising forces might lx* 
ado])t«‘d, umler tin* “c»m<*rg«*ney " «‘xisting, and is a form of com­
pulsory service, still 1 do not suppose this was considered. 1 
think it was the purpose of the legislature to give special protec­
tion to those who wen* not eom|x*ll<*<l to go but had voluntarily 
«•nlistod for s<*rvice overseas. This legislation, thus granting pro­
tection, does not «liffer from similar enactments that have boni 
passtxl for tin* same punaise in other provinces. While it is, to 
a limited extent, an interference with civil rights, the pur)xirt 
and object of the Act is quit<* apparent. It is not strictly shaking 
a remedial measure, while it savours of such legislation. It is 
int«*mle«l that residents of our province who have gone abroad 
in defence of the Empire shall not have their prop«*rty in jeopardy

H. C .

s. c.
Uk Smith 

ItECilSTItV 

Mari lorn» M. J.
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of Is-ing lout through foreclosure- or otherwise during the-ir absence. 
I fe*e*l satisfied it was intendc-d to include ve»luntee*r soldiers of 
all ranks and is applicable to the- " herein. In coining to
a conclusion on this point and the- one presently to In- considered. 
I think the- War Relief Act should at this period in the history of 
our country receive such “fair, large- and lils-ral construction and 
interpre-tation as will In-st e-nsure the attainme-nt e»f the objee-t 
of the Act.”

The* next |x>int te» In- ele*e-ieled, is whether the* ' at ion te» 
re-giste-r the- title- is a “preK-eeeling” emtsiele- e»f a e-ivil (ourt of 
the* province- aneI ceuise-epie-ntly re-epiiring evidence te» prove* that 
the* War Relief Act is ne»t applicable-. It is e-ontenele-d that tlie- 
applicant having e»btaine*d a final e»rele*r e»f foreclosure is the* owner 
e»f the* pre»pe-rty and that the e-fleet e»f sue-h orele-r is that the- title 
has thus Is-e-etnie- veste-d in him. If the* applie-ant were* not re*- 
epiire-el te» re*se»rt te» the* Dine! Registry Oftie-e* in e»rele*r te» |N*rfe*»*t 
his title the*re* would In* a gre*at ele-al e»f stre-ngth in the* vemtention 
as te» the- Ae-t ne»t la-ing applieable*. In Heath \.J*ugh, (» Q.B.I) 
345, the* e*fTe»e-t e»f a final ore 1er of fom*le»sure* is fully elisemsse-el. It 
was thereden-ided that the lane! Iiael by virtue thereof IN‘come* fe»r tlie- 
first time* the* pre»]N*rtv e»f the* me»rtgage*e*. That he* Iiael a title 
newly acquired ane I fremi that time* indefensibly give»n so that 
the Statute ejf Limitatiems Is-gan te» run. The applie-ant as im»rt- 
gage*e*. however, is not satisfied with the* e»rele*r of the* ('ourt anel 
ele-ems it necessary te» apply te» the* District Registrar e»f Title*?- 
te» stre-ngthen his ]H»sitie»n. The end lie* ele-sires te» ae-e-e *li 
is to re*nele*r it we*ll nigh im]N)ssible* for the* meirtgagor to rede*e-m 
his property shetulel any greiunels e*xist fe»r e*nabling him te» elo s»» 
in the faeie* e»f the* final e»rele*r. The* question then is, what inter­
pretation is te» In* plae-e*el u|n»ii the* we»rel "proe*e*e*eling” iu the 
Acts. If a matter In* in ( ourt a “proeweling” Is* “any
step takem in a cause by cither party,” se-e* Kng. Diet. nom. 
pre»e*e*eding. The* e-fleet anel me*aning e»f the* we ire I was elise-usse-el 
in Neil v. Almond, 29 O.R. (13, at (19.

Ite*aring in mine! that the* Iwsis e»f the* re*gistratie»n system in 
e»ur Province is a registration e»f title-, as extinguished from 
re*gistratie»n of instrume-nts, tliese ele-finitiems are* particularly 
applicable*. The* applie-ant ele*e*ms it ne*cessary te» eibtain régis 
t rat ion of his title* “in e»rele*r to eibtain a given end.” In this 
e-e»nne*e-tie»n I have e-e»nsiele*re*el the* fe»lle»wing authorities cited in

4

0

4

9899



31 D.L.R.I Dominion Law Rkpohtk.

argument : Re Laneaxhirc Cotton, 35 (’ll. I). ()5(>, at (Mil; Re 
Perkinn Reach Lead Mining Co.,7 (’h. I). 371 : Rrigham v. Mc­
Kenzie, 10 P.K. (Ont.) 400; Cote v. Porteoun, Ml A.It. (Out.) 
Ill—hut they do not afford much assistance in deciding the 
question. In my opinion the application for registration is a 
“proceeding outside the Court” which the War Relief Act in­
tended should not lie taken to the prejudice of any of those persons 
entitled to its protection. The registrar was thus entitled to 
issue the notice referred to and require compliance therewith 
before registration. As this was apparently inqiossihle, it follows 
that registration should in the meantime Ih* refused.

.1 indication refu*e<t.
BIRCH v. PUBLIC SCHOOL BOARD OF SEC. 15, TOWNSHIP OF YORK.

Ontario Supreme Court, Ap/ullatt Uinxion. Mendith. ('.J.C.Riddell. 
Lennox and Mnsten. ././. June 9, 191(1.

Schools ijMY 7(1) I’i iu ii vsk ok school hitk Dkhkxtckks Ncllity. 
An attempted ptirelmHc of :i school site by a rural sclimil I loan I. to 

In* |iai«l for by ilclicuiiircn before the |iro|xisal for the loan has been 
subniittiil to ami sanctioned at a s|H*cial nni-ling called for that |iur|)oae, 
anil the debentures duly issued in pursuance thereof, does not comply 
with sec. 14 of the Public School Act, R.S.O. 11114, eh. 2<M», and is there­
fore invalid and nugatory.

, [Smith v. Curt William School Hoard. 24 O R. ittill: Forth s v. (irimxhy 
Public School Hoard, (i ( 1,1..R. 539, approved.|

Appeal from the judgment of Middleton .1. on motion by 
plaintiffs to continue an interim injunction, and for leave to 
appeal to the Supreme Court of Ontario from an order of the 
Judge of the County Court of the County of York.

The judgment appealed from is as follows:
Middleton, J.:—The plaintiffs in this action seek to 

restrain the school board from proceeding with the purchase of 
a school site and the erection of a school building, upon various 
grounds, which, put shortly, resolve themselves into the conten­
tion that the proceedings at the meeting authorising an applica­
tion to the council for funds were irregular and unfair, in that the 
questions were submitted in such a form as to preclude any vote 
against borrowing; and, secondly, that the purchasing of the lands 
and the entering into of the contract before any by-law had been 
passed by the township was irregular and improper.

Upon a motion for an interim injunction, Mr. Ilellmuth, who 
then appeared as senior counsel for tin* defendants, objected tliat 
this Court had no jurisdiction, as the case was one falling within
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the provision!* of see. 20 (3) of the Public Schools Act, R.S.0.1914, 
eh. 266. Mr. Grant, for the plaintiffs, on that occasion, did not 
seriously resist Mr. Hellmuth’s contention, and accordingly I 
dissolved the interim injunction; retaining the action, however, 
so as to be satisfied upon the question raised by Mr. Grant that 
it might be found necessary to have a judgment in the action 
vacating certain conveyances if he succeeded upon his contentions 
before the County Court Judge in proceedings which he said he 
intended taking under the statute referred to.

Upon these proemlings being instituted, there was a change in 
the |Mirsomiel of counsel, and Mr. McPherson, who succeeded to 
Mr. Hellmuth’s brief, contended successfully before the County 
Court Judge that the section in question had no application to 
the matters in controversy. Mr. Grant now renews his motion in 
this Court, and Mr. McPherson asks that this action be dismissed; 
Mr. ( îrant at the same time seeking leave to appeal to the Supreme 
Court of Ontario from the order of the County Court Judge.

Before considering the statute and the cases, it is, I think, de­
sirable to elaborate a little the precise matters involved. The 
question concerns the purchase of a school site. The school board 
selected a site, and a meeting of ratepayers was called to consider 
it. At this meeting, it is said, and not denied, the purchase of 
the selected site was approved. Without having obtained any 
by-law from the township, the trustees proceeded with the pur­
chase, and subsequently a siweial meeting of public school sup­
porters was called for the purpose of considering a proposal 
of the school board to apply to the municipal council for the issue 
of debentures for such amount as might be deemed adequate for 
the puriMise of erecting a twelve-roomed school upon the selected 
site. At that meeting a vote was taken ujxjii a question framed 
thus, “for the issue of debentures to the extent of $87,500," 
and as an alternative “for the issue of debentures to the extent of 
$22,500 for the purpose of paying for land already contracted for 
by the school board." The ratepayers were asked to sign either 
one or other of these, no opportunity being given to vote in the 
negative on either.

An ap|>enl was had by the plaintiffs to the insi>ector under the 
provisions of sec. 54 (11); and, after conside-ing the matter, the 
inspector determined that the proceedings w ‘re in substantial 
conformity with the Public Schools Act.
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The theory presented on behalf of the majority was that the 
purchase of the land had been decided upon at the earlier meeting, 
and that the only question open for discussion at the meeting in 
question was, not “purchase or no purchase,” but merely the 
purchasing and holding of the site on the one hand as against the 
purchase and erection of the building on the other.

Turning now to the statute, I think that the (ounty Court 
Judge was right in construing sec. 20 (3) as he did. The attack 
is not made on the first meeting, at which the selection of the 
school site was adopted, and there is no by-law of the council of 
any municipal corixiration yet in existence. This exhausts the 
jurisdiction conferred by that section of that statute, and I should 
not, therefore, give any leave to appeal to the Supreme Court.

Reliance is placed upon the decision of my Ixml the Chancellor 
in McCuyan v. School Board of Southu'old (1889), 17 O.R. 
428, for the contention that this Court has jurisdiction to declare 
the proceedings at the later school meeting invalid, in that the 
vital matter voted upon had not been properly placed before the 
meeting. I have had the privilege of conferring with my Lord 
upon this case, and he agrees with me in thinking that the asjiect 
of the matter discussed before me was not presented to him. We 
think that where there is any complaint as to the proceedings at a 
school meeting the only remedy which those aggrieved have is an 
application to the inspector, and that his decision is final. More­
over, I am quite clear that, if there is an alternative tribunal, 
and it is open to the party who deems himself aggrieved to resort 
either to the Supreme Court or to the inspector, lie cannot go 
first to one tribunal ami then to the other. Having gone to the 
school inspector, the decision of the inspector is conclusive.

Furthermore, if I had jurisdiction to investigate the matter, I 
would, as at present advised, agree with the conclusion arrived 
at by the inspector. The purchase of the site had been deter­
mined upon at the earlier meeting, and all that remained to 
be done was to determine the amount which should be demanded 
from the township council for the purpose of completing the pur­
chase and erecting the building if it was decided to erect a building.

One other matter remains for consideration. In the case of 
Smith v. Fort William School Board (1893), 24 O.R. 366, it was de­
termined that a school board could not contract for the building 
of a school house until the necessary funds had been provided for
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the erection of the school. That decision was referred to in 
Forbes v. Grimsby Public School Hoard (1903), 6 O.L.R. 639, as 
establishing a salutary rule that the trustees should not under­
take to build in excess of funds actually provided by the council.

With much deference, 1 am unable to see any foundation for 
reading into the Public Schools Act any such limitation. The 
section of the statute 45 (1) enables the school board to requin- 
the council to raise* the money necessary for the purchase or en­
largement of a school site and the erection of a school thereon ; 
and I cannot see anything in the statute or any reason which 
conqiels the school trustees, if they can find vendors and con­
tractors who will give them credit, to wait until the township has 
passed its by-law before making a contract for the purchase or 
erection. It is well established that the right of the school 
trustees to demand the amount they see fit to require, and compel 
the passing of the by-law and the raising of the money by the 
township, is absolute. This is the only question which remains 
to be disposed of in this action, and I think that I should turn 
this motion into a motion for a judgment, so that the question 
may now be finally disposed of ; and, as 1 entertain the view above 
expressed with reference to the decided cases, it is my duty to en­
large the hearing of this motion before a Divisional Court, where 
these decisions may be reviewed.

If the view that 1 have expressed should prevail as against the 
decided cases, the action would of course be dismissed, but some 
consideration should be given to the question of costs, in view 
of the change of attitude of those representing the plaintiffs.

The motion was accordingly set down for hearing by a Divi­
sional Court of the Appellate Division.

11. McKay, K.C., for plaintiff.
U\ D. McPherson, K.C., for defendant school board, and 

H. Ci. Smythc, F. II. Harlow, //. A. New man, for other defendants.
Meredith, C.J.C.P. :—This is not an appeal, but a case 

referred to us under the provisions of the Judicature Act 
because the learned Judge who made the reference thought the 
case of Smith v. Fort William School Hoard, 24 O.R. 36fi, followed 
in the case of Forbes v. Grimsby Public School Hoard, ti O.L.R. 
539, was wrongly decided and ought to lie overruled ; and. ac­
cordingly, we are asked by the defendants to overrule the Fort 
William case, a case decided nearly 23 years ago, and a decision
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which, as far as 1 know, lias never lieen called in question either 
in the law Courts or in legislative halls, although few judgments 
of consequence that are open to objection very long escape being 
called in question; and alterations in the law, especially ui>on 
questions affecting municipal corjxirations and public schools, 
in the legislation of this Province, are freely and frequently made; 
so that a ruling which stands so long unchallenged is hardly 
likely to have much that is objectionable in law or in fact in it: 
and is one that should not be disturbed .unless plainly wrong.

Instead of that decision being plainly wrong, it appears to me 
to be plainly right.

The fundamental error, ns it seems to me, underlying the 
opinion of the learned Judge who has thus reopened the question 
here lies in the assumption that a school board has power to 
compel the municipal council to issue debentures. The board 
has power to require the council to levy the amount required by 
the school board for all proper purposes, in the one year to 
which the board’s estimates relate, but has no power to create 
debts extending beyond the year without tin* sanction of the 
ratepayers and on debentures issued by the township council, 
safeguards which the Legislature has necessarily provided.

It must be remembered that we are dealing with a public 
school, the board of trustees of which, to some extent, is changed 
every year, and so, almost necessarily, is not endowed with power 
except for special purposes and in the manner specially provided 
in the school laws, to incur debts which its successors would be 
obliged to pay: the general power is, to have found by the council 
means to meet the expenses of the schools under their charge, 
for the current year: sec. 73(o) of the Public Schools Act.

I feel bound to say that the judgment in the case in question 
seems to me to be as plain as anything can be, and that the 
statute is equally plain; indeed, it is difficult for me to 
perceive how this proposition could be made plainer: you, 
an annual board, cannot contract so as to bind yourselves 
and your successors in office for years to come, until you have 
done all that without which you cannot be sure of your legal 
power to make that contract binding; you cannot make a binding 
contract in a case in which you may really never have the right 
to make a contract; you cannot make a contract so as to bind 
the school lioard, whether you do or do not get or attempt to get
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the authorisation to make it which the statute requires; you 
can bind your successors only through delientures issued by the 
municipality; if you could make a binding contract, such as 
those in question, Indore the debentures were issued, you would 
bind them to pay for any breach of that contract though deben­
tures should or could never he issued, and though indeed you 
should never attempt to get them. Take this case as an example: 
two of the Judges of this Court are firmly of opinion that the 
sanction of the ratepayers to the issue* of the debenture s has not 
been obtained; and, if the plaintiffs were not entitled to succeed 
upon a wider ground, it might well be that eventually it shoulel 
be held, in this or some highe-r Court, that they are entitle*! t 
succeeel on this ground also, that is, that the sanction of tin- 
ratepayers hael not been obtained, and it might also be that it 
never could be obtained, and yet the contract would be valid and 
binding on future boards, as well as the present board; a state of 
affairs intolerable.

To refuse to overrule the case of Smith v. Fort William School 
Board is to hold that the plaintiffs are entitled to have the defend­
ants restrained from taking any steps towards carrying out 
the contracts in question unless and until the necessary deben­
tures are issued, the contracts not lx*ing conditioned upon tin- 
issuing of them in due course, and l>eing contracts involving the 
expenditure* of moneys extending over a number of years.

And so it may not lx* necessary to consider the other important 
questions argued before us, but it is advisable to do so, liecause 
the view of the main one expressed in the Court Ixdow seems to 
me to lx* entirely wrong; that is, that it is entirely wrong to 
consider that a ruling of merely a county public school inspector, 
under sec. 54(11) of the Public Schools Act, is finally binding 
upon all parties, on the question, which is also involved in this 
action: whether the provisions of sec. 44 of the Act have been so 
complied with that the council of the township is bound to issue 
the debentures.

To say that a ruling, under that sul>-section, involving in 
this case more than $22,000, and which may in other cases involve 
hundreds of thousands of dollars possibly, is to oust the juris­
diction of the Courts and finally bind all parties concerned, 
placing a heavy burden of taxation upon many fer years to come, 
and without a word in the suli-section providing that any ruling
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under it shall lie final, or shall Ik* subject to any ap)M‘ul, seem* to 
me to lie self-evidently erroneous.

A stronger section contained in tin- Separate Schools Act. 
ami one in which the appeal was to the Minister of Education 
and from him to the Lieutenantsîovernor in Council, “whose 
award shall lie final in all cases,” in the case of Arthur Homan 
Catholic Sejtarate School Trustee* v. Township of Arthur (1K1ID, 
21 O.R. 00, was held t.i In* inapplicable in a case such as this, 
to lie applicable rather to the internal economy of the school.

Having regard to all the circumstances of the case, and to 
the provisions of sec. 53(7) of the Public Schools Act. the in­
clination of my mind would In» to hold that the proceedings at 
the Octolier meeting were valid; but, as some of my learned 
brothers take an opposite view >f the questi in. and as it is not 
one that need lie decided now, it is enough to say that the In-tter 
course may Ik? to get a new sanction of the ratepayers to the issue 
of the needed debentures.

The case may Ik* finally disclosed if now : granting an injunc­
tion to the plaintiffs, restraining the defendants frim further 
action upon the contracts in question until the delientures are 
issued. If any further relief really lie needed, the question of 
the form of the judgment may 1m* mentioned at any time lieforc 
the judgment is signed. It is not a case for costs—that is. as 
it has to lie determined—because at present the only probable 
result seems to tie a temporary halt at the instance of the very 
few against the wishes of the many.

Mahtkn, J.:—The principal defendant is a rural sclioo' 
lioard, governed by the Public Schools Act, It.S.tf. 1614. ch. 
266. The question relates to the acquisition of a site for a new 
school building at a proposed cost of $22,500. The choice of 
the proposed site ap|K*ars to have lx*en regularly approved pur­
suant to see. 11 of the Act, and the matter in issue relates to the 
subsequent action in regard to the purchase of the lands.

The writ of sunumms is endorsed with a claim that the offers 
made by the defendants Badains, Harman, t'ap|iellazzo, Bussato, 
Lamont, Vigor, Myers, Vpfield. Nisbct, Wardrope, Blyth, Kirk- 
man, (ireen, Waters, ami (lynane, to sell to the defendants the 
school Ixiard certain lands in the endorsement mentioned, which 
offers purported to have lieen accepted by the defendants the 
Public School Board of Section No. 15 of the Township of

ONT.

s. r

OK Section 
If» IN THE

Townshiv

Merwiilb.



Dominion Law Repouth. [31 D.L.R.712

ONT.
s. c.

4 ik Section 

ToWNHMII'

York, in the County of York, and which offers and acceptances 
respectively bear date about the month of September, 1915, be 
set aside.

(2) To recover from the various defendants above named the 
moneys heretofore paid to them out of school funds on account 
of the respective purchases from each of them.

(3) Or, in the alternative, to recover the sum so paid from the 
defendants Wilcox, Hocking, and Hoon, as having been impro­
perly and illegally paid by them.

(4) For an injunction to restrain the defendants the Public 
School Board of School Section No. 15 of the Township of York, 
in the County of York, from making any further payments on 
account of the purchase-money of said respective agreements, or 
of applying for or prosecuting any application made to the Muni­
cipal Corporation of the Township of York, for the passing of a 
debenture by-law to raise the sum of $22,500 for the purpose of 
purchasing the said lands hereinbefore mentioned and other 
lands for a school site.

On the 4th April, 1916, an ex parte injunction was granted by 
Mr. Justice Middleton, containing the following provisions:—

“ This Court doth order that the defendants the Public School 
Board of School Section No. 15 of the Township of York, in the 
County of York, and John R. Wilcox and Thomas Hocking, two 
of the mend MTS of said school Imard, and each of them, Ik* and 
they an* hereby restrained until Wednesday the 12th day of April, 
1916, or until the motion then to be made to continue this in­
junction shall have been heard and disposed of, from entering into 
any agreement with the other defendants for the purchase of any 
lands for a site for a public school, and from paying to any of the 
other defendants any sum on account of purchase-money of the 
said lands, and from applying to or prosecuting any application 
to the Municipal Council of the Township of York for debentures 
for the sum of $22,500, or for the passing of a debenture by-law to 
raise the sum of $22,500, or any other sum, for the purjKwe of 
acquiring the lands mentioned in the writ of summons, or any of 
them, for a site for a public school within the limits of the said 
school section, or from receiving from the Municipal Council of 
the Township of York the proceeds of any issue of debentures for 
the purpose* of acquiring the said site in the said school section, 
or from doing any other act toward acquiring, or raising
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money necceeary to pay for, « site for a public school in the said 
section.”

“3. And thin Court doth further order that all the almve 
named defendants except the school board and John K.
Wilcox and Thomas Hocking be and they are hereby restrained 
from completing any contract of purchase for the lands mentioned 
in the writ of summons herein with the said public school board, 
or from in any way assigning, hypothecating, pledging, or other­
wise dealing with, any alleged contract of purchase made be- 
twccn the said public school Isiard and the defendants and any 
of them."

On the same day a notice of motion was given to continue 
this injunction until the trial.

The motion having been argued before Mr. Justice Middleton, 
In gave judgment on the 1st day of May, dealing with certain 
phases of the question raised; and, finding conflicting decisions, 
or at least decisions which conflicted with his own view in an­
other phase of the matter, he concludes his judgment as follows: 
“This is the only question which remains to be dis|>osed of in this 
action, and 1 think that I should turn this motion into a motion 
for judgment, so that the may now be finally disused
of; and, as 1 entertain the view above expressed with reference 
to the decided cases, it is my duty to enlarge the hearing of this 
motion before a Divisional Court, where these decisions may In- 
reviewed. "

In this way the motion comes before us.
As the new school was not to be paid for out of the rates for 

one year, but was to be paid for out of money to be raised u|m>ii 
debentures under the provisions of see. 44 of the Act, it was 
necessary that the steps provided for in that section should be 
taken before the board could have the n-quired means for tin- 
purchase of the site and erection of the school.

A condensed history of the preliminary proceedings is as 
follows. At a meeting of ratepayers holdcn on the 4th September, 
called for the pur|>nsc of approving of the school sites selected by 
the school Ixiard, it was “moved by Mr. Camp, seconded by 
Mr. Ilarrowes that the trustees lie empowered to purchase the 
site selected by them,” and this resolution was adopted. It is 
quite proliable that the rate|iayers meant no more by this than 
that they approved of the site selected, and probable, too. that
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no one present at the time knew definitely the provisions of the 
Act or precisely by what steps the matter of acquiring a site and 
utilising it by the erection of a school house—for it was all one 
inseparable scheme—would Im* effected. A further meeting of 
ratepayers was called for the 27th Septemlier, to obtain the 
authority provided for by sec. 44 to apply to the council for the 
money required for site and building. At this meeting, the rate­
payers, by a vote of 41 for and 20 against the resolution, decided 
not to do anything for six months. Another meeting was im­
mediately called for the 0th Octolier, 1015, “to reconsider the 
motion passed at a social meeting held on the 27th Septemlier, 
1915, declining to give the trustees of school section 15 power to 
issue delientures to the amount of $87,500 to cover cost of site 
and sch<M)l building.” lTp to this time the separate purchase of 
the sch<nil site had not been mooted. It was at this meeting that 
tin* separate votes were taken, when 54 voted to authorise the 
application for which the meeting was called anil 00 to apply 
to the council for $22,500 to pay for the site. I think that the 
proceedings were not only illegal but distinctly unfair as well. 
However it was brought alnnit, it is lM*yond doubt that some, 
and possibly many, of those who voted were under the impression 
that all they had was a choice between the two proposals. Mr. 
DeacofT, the secretary-treasurer, upon examination was asked 
“Was your understanding that any ratepayer could come up 
and vote* on Ixith papers, vote for each proposition or against 
Isith of them?” His answer was: “No; my understanding was 
that they must vote for one or the other—that is the way I under- 
stooil it.” It can hardly In* thought that tin* ratepayers were in 
a lM*tter jnisition to grasp the situation than the secretary-treas­
urer.

The selection and acquisition of a site and the erection of a 
school house thereon an* |>arts of one entire scheme. It would 
In* folly to obtain a site if this were not to Im* promptly followed 
by building. The site alone costs $22,500, and any long delay 
in building, after the site is paid for. would result in a very con­
siderable loss.

The meeting of ratepayers held on the tith Octolier, 1915, 
was, according to the notice, for the purpose of authorising the 
school luiurd to apply to the municipal council “for the issue of 
debentures to the extent of $87,000.” This sum was intended to
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provide funds to pay for the site and the estimated cost of 
building.

The meeting could lawfully deal only with the; specific question 
for which it was convened—the declared purpose of the meeting. 
It was obviously called under sec. 44. There is no authority 
to the council to act u|Km the application until “the proposal for 
the 1< an has been submitted to and sanctioned at a special meeting 
of the ratepayers called for the purpose.” A proposal for a loan 
of $87,(MX) for erection of a school house, whether it did or did 
not include the site, is manifestly an essentially different thing 
from a projMisal to provide money for the site alone; and 1 am 
of opinion that for this cause the vote taken, so far as tin* $22,5(M) 
is concerned, was not a legitimate exercise of the powers conferred 
by sec. 44, and was and is irregular, unauthorised, anti illegal. 
There is more than this: the defendants argued, and quite con­
vincingly to my mind, that the pro]Misai to borrow $87,000 was 
in effect negatived- that is to say, the proposal to borrow which 
the ratepayers were summoned to sanction was not approved.

I refer to this to emphasise the fact that, beyond the selection 
of the site, no legal or effective step has lieen taken to provide 
the money required for the purchase of a site for the buildings. 
It goes beyond the objection that the debentures have not been 
issued; there is as vet no legal sanction for an “ at ion to 
l he council.

Without discussing in further detail the proceedings at the 
October meeting of ratepayers, it appears to me that there are good 
grounds for liclicving that a substantial number of the ratepayers 
voted at that meeting under the mistaken belief that a legal and 
binding contract to buy the site had t heretofore been entered into by 
the Ismnl of trustees, and that the only course o|M*n to the meeting 
was to vote for the resolution to raise the purchase-price by the 
issue and sale of 322.500 of debentures, while the fact is that on 
that date then* was no legal and binding contract to buy the site. 
On this ground, apart from anything else, I think the resolution 
passed at the October meeting of the ratepayers was not effective.

In the year 1803, it was in the case of Smith
v. Fort William School Hoard, 24 O.R. 300, that the trustees could 
not make a binding and unconditional contract to purchase or 
build until they were assured of the means to pay, through the 
issue of debentures.
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In that case Street, J., after quoting the provisions of the Public 
Schools Act then in force, says (p. 370): “An examination of 
these provisions shews that while the trustees of urban school 
boards may require the municipal council to levy and pay over to 
them the amounts needed for the ordinary cx|>cnses of the schools 
in their charge, their right to obtain money for the purjiose of 
building a school house, or buying a school site, is not an absolute 
one, but is dependent uj>on their being able to obtain the con­
sent of another body, which may be the municipal council, or 
may be the general body of public school supporters, according 
to circumstances. It is plain that, however urgent they may 
deem their need to be that a school house should be built, unless 
they can obtain the assent of the council or the electors to the 
scheme, they are absolutely without any jiower to obtain the 
necessary funds. I think the natural effect of such a limitation 
iq>on their powers, must l>e the same as if the legislature had in 
direct terms enacted that no urban school Iward should enter 
into any contract to build a school house until they had obtained 
the passing of a by-law of the municipal council for the purjwse 
of raising the money with which to build it. It cannot Ik* as- 
sumcd that the Legislature intended to allow them to contract a 
debt without any means of paying it. If allowed to contract the 
debt, and if they can manage to build the school house, the fact 
that it has bmi built, will almost conqiel the municipal council 
to pay for it, in many cases where they would have refused and 
the electors would have refused to authorise the expenditure in 
advance, and thus the plain object of the legislature, of enabling 
the council or the electors to consider it ujion its merits, would 
be defeated. I think it highly necessary that none of the safe­
guards which the legislature has thought fit to inter])ose between 
the zeal or the possible extravagance of the school board, and the 
public which is to find the money, should le disregarded. ”

I agree in these views; and, quite apart from that case and the 
general practice following it, I should now reach a like conclusion. 
That decision was made in resect to urban schools; but it apfiears 
to me that the same principle applies equally to the 1 wards of 
rural school sections. The words of sec. 44 (1), enqwwering the 
board to requisition an issue of school debentures, end as fol­
lows: “ Provided always that the proposal for the loan has l>een
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submitt<‘d to and sanctioned at a special meeting of the rate­
payers called for the purpose.”

If a school Iniard could make a binding and unconditional con­
tract for the purchase of land or the erection of buildings without 
regard to the safeguards which the law provides in the interests 
of the ratepayers, the very purjxjse of these safeguards could be 
easily defeated. The contract would be binding and could be 
enforced, though never sanctioned as the law requires.

For this reason, 1 am of opinion that the attempted purchase* 
of the site by the trustees lx»fore the debentures to pay for it had 
been issued was invalid and nugatory.

For these reasons, I would propose that judgment should go 
restraining the defendants and each of them from taking any 
action in pursuance of the resolution complained of, or otherwise* 
proceeding towards the projiosed purchase, unless and until the 
proposal for the loan in question has been submitted to and sanc­
tioned at a further sjiecial meeting of the ratepayers (which 
meeting should l>c promptly called), and until in pursuance 
thereof delientures have been duly issued.

As the ratepayers at the meeting to be held may regularly 
determine to issue the necessary debentures, t^e other questions 
raised in this action ought not now to be determined, and in 
regard to them the action should be dismissed, without prejudice 
to any action which may hereafter be taken with respect to such 
questions after such meeting of ratepayers has been regularly 
held.

Having regard to all the circumstances, there should be no 
costs.

1 should add that the views which 1 have expressed do not 
preclude the trustees from securing options on sites or from 
making contracts to buy conditional upon the lawful issue of the 
elelientures necessary to provide* the purchase-price.

1 should add further that, in my view, the ruling of the in­
spector respecting the October meeting of ratepayers does not 
preclude the Court from granting relief in the* form here preipeiseel.

Lennox, J.:—I agree in the* result.
Riddell, J. (dissenting) :—Public School Section No. 15 of 

the Township of York had bee n formed—or reformed—and the 
question arose* as te> the site of a school to In* built for the* section. 
In 1914, the trustees had obtained an option on some- land ne>rth
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f'( Eglington; hut theaimual meeting, on the 14th January, 1915, 
disapproved, and a resolution was then passed “that the trustees 
t>e instructed to secure options on new school sites in the future.”

The trustees took the matter up, consulted some of the rate­
payers, and selected what they thought to be suitable sites: they 
instructed one of their number to secure options, and upon his 
report that he could not get the options without cash, they voted 
him $100 to secure the required options. This he did, and the 
school board, on the 31st May, 1915, considered the options, 
decided on one site as the best, and resolved “that pending the 
acceptance by the ratepayers, we herewith hand the sum of one 
hundred dollars ($100) to form the first payment on the purchase- 
price, and that we herewith offer to purchase the property for the 
sum of $25,000.” The proposed vendors, the Colonial Realty 
and Securities Corporation, after consideration, determined to 
accept the amount; and, on the 14th June, the school board deter­
mined to call a school meeting “to sanction the purchase of a 
school site.”

On the 25th June, the meeting was held, the several proposed 
sites considered, that advised by the board amongst them, and 
it was decided to |>ost]>one the consideration of the matter pend­
ing the result of the arbitration going on concerning the division 
of the section—“sites in option be retained until such matters 
were settled. ”

Oil the 10th July, instructions were given to obtain further 
options: the section was divided by township by-law, the county 
council approved the award of arbitrators confirming the divi­
sion, and a school meeting was duly called to consider the site. 
At this meeting, on the 4th Septeml>er, it was decided (the rate­
payers voting by show of hands) “that the trustees be empowered 
to purchase the site selected by them.”

The trustees met on the 8th September, and decided to in­
struct their solicitors to carry out the purchase of the lots (they 
did not accept the Colonial corporation’s lot). On the 10th 
September, the options, 17 in all, were accepted in writing, ami 
some money, it is said, was paid by the board.

On the 18th Septeml>er, it was decided to call a school meet­
ing “for the purpose of considering the projxisal of the board of 
trustees ... to apply to the municipal council of the town­
ship ... for the issue of debentures for such amounts as
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the ratepayers may deem adequate fur the purpose of enabling 
the board to provide a school site and build a 12-roomed school on 
Harvey avenue.”

On the 27th September, the meeting was held, and by a vote 
of 41 to 21 it was decided to “let the matter of issuing debentures 
stand over for six months.”

On the request of a number of ratepayers, it was determined 
by the board to call a special meeting “to reconsider the motion 
passed at” this special meeting, “doelining to give the trustees 
. . . the power to issue detientures to the amount of $87,500 
to cover cost of site and school building.”

On the 6th October, the ratepayers met,the notice was read, and 
the solicitor for the board was asked to explain the position of 
affairs: he stated that the lands had been arranged for, and the 
money must be provided (or something to that effect), and the 
question came up whether the amount of money to be placed at 
the disiKJsal of the trustees should be the $87,500 they asked for, 
to pay for the land and build the school house, or only $22,500, 
to pay for the land they had arrunged for.

In addition to a mot ion, which was carried, that every one vot­
ing should sign his name either for or against the motion he was 
voting upon, there were two motions, on separate pieces of paper, 
one (which was carried) limiting the authority of the board to 
debentures to the amount of “ 822,500 for payment only on the land 
already contracted for by the board,” the other “for the issue of 
debentures as aforesaid to the extent of $87,500:” it is perfectly 
plain that all present supposed that in voting for the one they 
were voting against the other motion. Accordingly, while there 
was no formal putting of each motion to the vote “ Yes” or “ No,” 
what was done was the equivalent. It is equally clear that it 
was understood that the land had been contracted for, and the 
money would have to Ik* provided to pay for it.

On the 25th October, 1915, the solicitors were given $250 to 
pay on the options, in addition to some $1,791 already paid for 
the same purpose, which sums were paid to the vendors accord­
ingly.

An ap]H al was taken to the public school inspector, under sec. 
54 (11) of the Public Schools Act, R.S.O. 1914, ch. 266, by those 
dissatisfied with the purchase: that official decided that the 
proceedings at the school meeting were regular.
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On the 31st March, 1916, the writ in this action was issued— 
tiie plaintiffs are a dissatisfied trustee and a dissatisfied ratepayer, 
the defendants are the school board, the other trustees, and the 
vendors. The claim is to set aside the offers to sell by and to re­
cover the instalments paid to these vendors, to recover the money 
so paid from the offending trustees, to n‘strain them from paying 
any more, and to restrain them from applying for the passing of 
a debenture by-law by the Township of York.

The next proceedings are (to employ Mr. Justice Middleton’s 
language) as follows:—

“ The plaintiffs in this action seek to restrain the school 
board from proceeding with the purchase of a school site and the 
erection of a school building, upon various grounds, which, put 
shortly, resolve themselves into the contention that the pro­
ceedings at the meeting authorising an application to the 
council for funds were irregular and unfair, in that the questions 
were submitted in such form as to preclude any vote against 
borrowing; and, secondly, that the purchase of the land and the 
entering into of the contract before any by-law had been passed 
by the township was irregular and improper.

“ Upon a motion for an interim injunction, Mr. Hellmuth, 
who then appeared as senior counsel for the defendants, ob­
jected that this Court had no jurisdiction, as the case was one 
falling within the provisions of sec. 20 (3) of the Public Schools 
Act, R.S.O. 1914, ch. 266. Mr. Grant, for the plaintiffs, on that 
occasion, did not seriously resist Mr. Hellmuth’s contention, 
and accordingly I dissolved the interim injunction; retaining the 
action, however, so as to he satisfied upon the question raised 
by Mr. Grant that it might be found necessary to have a judg­
ment in the action vacating certain conveyances if he succeeded 
upon his contention before the County Court Judge in proceed­
ings which he said he intended taking under the statute referred to.

“Upon these proceedings being instituted, there was a change 
in the personnel of counsel, and Mr. McPherson, who succeeded 
to Mr. Hellmuth’s brief, contended successfully before the County 
Court Judge that the section in question had no application to 
the matters in controversy. Mr. Grant now renews his motion 
in this Court, and Mr. McPherson asks that the motion be dis­
missed; Mr. Grant at the same time seeking leave to appeal to the 
Supreme Court from the order of the County Court Judge.”
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My learned brother Middleton considered the County Court 
Judge right in his conclusion, turned the motion into a motion 
for judgment, and referred the case for decision to this Court, 
under sec. 32 of the Judicature Act, thinking as he did that the 
judgment in Smith v. Fort William School Hoard, 24 O.It. 3G6, 
was wrong, but considering that it was binding upon him and 
that it covered this case.

In Smith v. Fort William School Hoard, the school board ap­
plied to the town council for a by-law to bo submitted to the 
people for debentures to the amount of $12,000 for the purpose of 
building a new school house*; the* by-law wfas submitted, carried 
and passed. The board, instead of keeping within the limit, let 
a contract for $18,800 for part of the new school house, and paid 
out of the $12,(KM) some $2,625 on account of the contract. It was 
expected that the whole building would cost $21,216; and the trus­
tees believed that the town would be compelled to supply the 
balance, over $12,(MK). Mr. Justice Street held that the trustees 
had no power to enter into this contract, and enjoined them from 
proceeding with it: and he also ordered the repayment of the 
$2,625 paid.

In Forbes v. Grimsby Public School Hoard, 6 O.L.R. 539, 
Boyd, O., at p. 541, says: “Smith v. Fort William School Hoard 
. . . decides that school trustees should not undertake to
build in excess of funds provided by the council, and that is a 
salutary rule;” and he held that the board was not restricted to 
the money voted by the council under sec. 76 of the Public Schools 
Act of 14)01, but might turn in the other moneys they had under 
control in the shape of rent and the proceeds of the old school 
house and site.

I venture to think that the real decision in Smith v. Fori 
William School Hoard has been misunderstood. The very learned 
Judge pointed out (24 O.R. at p. 371) that, ‘‘however urgent” 
the trustas “may deem their need to lie that a school house 
should be built, unless they can obtain the* assent of the council 
or the electors to the* scheme, they are absolutely without any 
power to obtain the necessary funds. I think the natural effect 
of such a limitation upon their |>owers must be the same as if 
the Legislature had in direct terms enacted that no urban school 
hoard should enter into any contract to build a school house until
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they luid obtained the passing of a by-law of the municipal council 
for the purpose of raising the money with which to build it.”

What the learned Judge was considering will ap|>ear from an 
examination of the statute (1891) 54 Viet. eh. 55. especially sec. 
116, substantially the same as the present R.S.O. 1914, ch. 266, 
sec. 43 (3).

It will be seen that when an urban school board applied for the 
issue of debentures for the erection of a new school house, etc., 
they did not obtain the assent of ratepayers in advance—they 
applied to the council, and, if the council approved the scheme, a 
by-law was at once passed. If the council did not approve the 
scheme, then the school Iward might have the question sub­
mitted to the ratepayers, and, if they approved, the council must 
pass a by-law accordingly: 54 Viet. ch. 55, sec. 116 (1).

What is meant by the language quoted is simply this: the 
school board is not the final judge of the propriety of any such 
scheme—if the council agrees with it, the scheme is approved and 
finally—if not, the people's consent must lie obtained, and, if 
they approve, that is final—in any case final approval is shewn by 
the by-law passed by the council.

Reduced to its simplest form, it means that trustees are not 
to incur such liabilities without the approval of another body 
elected by the jieople to guard their interests, or that of the people 
themselves.

It may l>e put thus: trustees are not to act against the wishes 
of those for whom they are trustees (in the absence of special 
statutory or other authority).

In the Smith case, the council had agreed with the l>oard that 
$12,000 should l>e spent on the building—neither council nor 
ratepayers that 918,000 or $21,000 should or might: and it was a 
plain breach of trust to use $18,000 or $21,000 for that purpose

In the F orbe« ease it was unsuccessfully contended that the 
school lioard was limited to the amount voted by the council— 
the Chancellor thought otherwise—he in effect held that any 
money which the board could, without breach of trust, apply in 
the building, might be so applied.

The ease of a rural school board was and is different in particu­
lars—the board, if it wants an issue of delientures for such a pur­
pose as has l>een mentioned, calls a special school meeting to 
consider the matter, and, if that meeting sanctions the applica-
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tion.the council cannot refuse to pass the necessary by-law: 54 Viet, 
ch. 55, sec. 115 (1); R.S.O. 1914, ch. 2(>ti, sec. 44 (1). But the 
principles governing both cases are the same.

The language of Mr. Justice Street must not be taken too 
literally: it is not necessary that when the assent of the people 
has been obtained, and all that remains to be done is what must 
legally follow, i.e., the passing of the by-law, the actual passing 
of the by-law must In* awaited before the lioard can act upon it 
—the question is, Iwts the final authority passed upon the matter 
favourably?

The present case is widely different from the Smith case -the 
ratepayers (the final authority) had directed the school I ward to 
procure options, the board had done so, and had called the rate­
payers to a special meeting to consider these options, the rate­
payers had decided the matter and given express directions to 
carry out the purchases proposed. Instead of a breach of trust 
lieing imputable to the board in their accepting the options, it 
would have been a breach of trust for them to have acted other­
wise: they were doing their simple duty, and I see no reason for 
considering that they had not the power to enter into these con­
tracts. It would certainly lx* a monstrous result if we must hold 
that a school board had not the power to enter into contracts for 
land necessary for the erection of a school house which their 
ratepayers had expressly directed them to enter into. There is 
no authority binding us so to hold, and I decline so to hold in 
the absence of such authority.

If the ability of the I ward to pay for the school site is to be 
considered a test, it must not be forgotten that the board may, 
without any mandate or approval by a school meeting, require 
the council to raise the money by one yearly rate: sec. 45.

It is perhaps not necessary to say that the express duty is 
case upon the board by sec. 73 (e) of the Act; and that, when the 
choice of the board is ratified by a special meeting under the pro­
visions of sec. 11, the board can, in my opinion, make a binding 
contract.

That lieing so, the statements of the solicitor at the meeting 
complained of were substantially correct -and 1 do not think 
that it is open to any one now to complain of the resolution to 
apply to the township council for $22,500.

I would dismiss the action with costs.
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Metcalfe, J.

1 do not think myself called upon to express any opinion as to 
the finality of the decision of the inspector—the position of a pub­
lic school inspector is one of great usefulness, his duties are arduous, 
most of those occupying that office are of the highest character, 
great diligence, and prudence, ripened by experience, and I would 
be loath to interfere with their judgment or discretion unless 
forced so to do by imperative law. Judgment for plaintiffs.

REX v. ROBLIN.

Manitoba Court of Appeal, Rickards, Perdue, Cameron and llayyart, JJ.A.
February 10. 1916.

Dm motions (6 I—6)—Kokkion commission—Criminal cask—Cr. code, 
sec. 997.

A commission to take evidence ex juris in a criminal case may be 
ordered in respect of an exj>crt witness if the Court is satisfied that 
his evidence is material and that it is improbable that he would voluntarily 
attend within the jurisdiction.

Appeals by both the prosecution and the defence from an 
order of Metcalfe, J.

An application was made on l>ehalf of the accused for an 
order to take the evidence in Chicago on commission of E. C. 
Shank land, civil engineer, the members of his staff, and of an 
eminent engineer, one Mojeski, for use in accordance with section 
997 of the Code, on the ground that the evidence of these witnesses 
was material, that they resided in the United States and that they 
would not come here voluntarily to testify at the trial. The 
following decision was given by

Metcalfe, J.:—Regarding the expert witness Mojeski, I 
do not think the applicant lias made a sufficient case for an order 
to examine him on commission.

Regarding all other witnesses, I am satisfied,—
(1) That they reside out of Canada.
(2) That they are able to give material information on tx>half 

of the accused relating to the offence for which they have been 
committed for trial.

(3) That it is highly improbable that any of them will volun­
tarily attend the trial to give evidence.

Considering the material and the special circumstances, I 
think there should lx* an order for their examination on commis­
sion.

I therefore appoint William F. Perkins, Court Stenographer,
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to take the evidence on oath of all the parties named in the appli­
cation, excepting the said Mojeski.

The Crown appealed against the order, and the defence 
to add the name of Mojeski as an additional witness.

A. J. Andrews, K.C., for respondents.
The Court (Cameron, .I.A., dissenting), gave judgment 

dismissing the appeal of the Crown, and allowing the appeal of 
the defence.

Appeal bp Crown dismissed; appeal bp defence allowed.

RÇX v. McSLOY.
Saskatchewan Supreme Court, Sir Frederick Huultuin, (’.J. amt Hroirn amt 

McKay JJ. June 15. 1916.

Physicians (§ 1 H—26) — Unlawful practice by a chiropractor-- 
Saskatchewan Medical Act.

Chiropractic treatment for disease is within the prohibition of the 
Medical Profession Act. H.8.N. 1909, eh. 106, sec. 64, if given by an 
unlicensed person for hire, gain or hope of reward ; and a chiropractor 
doing business for gain is properly convicted if he has not been regis­
tered under the provisions of that Act.

This was a case stated by a magistrate at Humtxddt, and 
argued before the Court en banc.

The case stated was as follows:—
In the matter of the King, upon the information of George 

A. Carter, of Regina, in the Province of Saskatchewan, against 
H. M. McSloy (accused).

Case stated by F. G. Bailey, Esquire, one of His Majesty’s 
Justices of the Peace in and for the Province of Saskatchewan, 
under the provisions of sec. 761 of the Criminal Code of Canada 
and the Rules of the Supreme Court of Saskatchewan applicable 
thereto.

Whereas, on the 19th day of May, 1916, an information and 
complaint was laid on oath before me by the above-named George 
A. Carter, of the city of Regina, in the Province of Saskatchewan, 
constable, for that the said H. M. McSloy did, at the town of 
Humboldt, in the said province, between the 1st day of February, 
1916, and the 10th day of May, 1916, being then and there an 
unregistered person within the provisions of the Medical Pro­
fession Act and a person not registered pursuant to such Act, 
unlawfully, for hire, gain and hope of reward, treat a disease or 
ailment in the person of one Mrs. John Waddell, of the said town 
of Humboldt, by a form of treatment called chiropractic, con-
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trary to the provisions of sec. 64 of the said Act, i>cing ch. 106 
of the Revised Statutes of Saskatchewan, 1909, and Amendments 
thereto.

And whereas, on the 20th day of May, 1916, the accused 
duly appeared before me and pleaded not guilty to the charge 
contained in the said information and complaint.

And whereas, upon the application of the said George A. 
Carter, I duly adjourned the hearing of this case until Tuesday, 
the 23rd day of May, 1916.

And whereas, on the 23rd day of May, 1916, at the said town 
of Humboldt, the evidence of the said charge was duly heard 
before me, in the presence of both parties and Mr. Frame of 
counsel for the said George A. Carter, and of Mr. Gardner, of 
counsel for the accused, and, after hearing the evidence adduced 
and the statements of counsel for the said George A. Carter and 
the accused, I found the said H. M. McSloy, the accused, guilty 
of the said offence, and convicted him thereof, but, on the applica­
tion of counsel for the said H. M. McSloy, made to me in writing 
on the 25th day of May, 1916, I state the following case for the 
opinion of this Honourable Court.

It was shewn before me :—
That the said Mrs. John Waddell, between the 1st day of 

February, 1916, and the 10th day of May, 1916, was sick and 
confined to her bed with paralysis.

That the said H. M. McSloy was, during the time of the 
alleg< offence, in attendance upon the said Mrs. John Waddell 
as a medical attendant.

That the treatment given to the said Mrs. John Waddell con­
sisted in the adjusting of her spine.

That the accused, in the course of the said treatment, took 
his hands and went down the vertebrœs with his fingers, and at 
a certain point he stopped and put his other hand down and pressed 
on the hand that he had on the spine.

That this treatment was given to the said Mrs. John Waddell 
some times when she was in bed and some times upon a kind 
of table which the accused always brought with him.

That this table was used exclusively for giving the adjustment 
to the spine.

Thaf, after the giving of such adjustment on such table, the
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said Mrs. John Waddell, who was unable to walk, was lifted hack 
into her bed.

That the accused said that this treatment would help the said 
Mrs. John Waddell and that she would get better by-and-by.

That during the said attendance of the accused upon the said 
Mrs. John Waddell there» was no registered medical practitioner 
in attendance.

That no evidence was given that the accused prescribed or 
recommended or used any drug or medicine or appliance other 
than the said table to which I have before referred.

By evidence of one M. E. Cornell, the partner of the accused, 
which evidence was not disputed, that the accused treated the 
said Mrs. John Waddell for hire, gain or hope of reward. That 
the accused gave treatment to the said Mrs. John Waddell be­
tween the 1st of February, 1916, and the 10th day of May, 1916. 
That the form of treatment given to the said Mrs. John Waddell 
was exclusively limited to the spine, and consisted in the applica­
tion of the hands to the spine or some portion of the spine, and 
that the ultimate purpose of the said treatment was to cure Mrs. 
Waddell of some disease or ailment she was suffering from and 
to restore» her to health, and that such disease or ailment might 
be named as a species of paralysis.

That the said M. E. Cornell and the accused were, since the 
month of September, 1915, practising the profession of chiro­
practic at the said town of Humboldt.

That the treatment given by the chiropractors is not accom­
panied by the use of drugs.

A certified copy of the depositions taken on the hearing of 
this case is hereto attached.

The counsel for the said H. M. McSloy desires to question 
the validity of the said conviction on the ground that it is erroneous 
in point of law, the question submitted for the judgment of this 
Honourable Court being:—

(1) Whether the facts as above set forth disclose any viola­
tion of the provisions of sec. 64 of the Medical Profession Act of 
Saskatchewan, and if the conviction made by me on the above- 
named facts was correct.

E. Gardner, for accused (appellant).
J. F. Frame, K.C., for informant (respondent).
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The Court, at the conclusion of argument, unanimously held 
that the acts proved to have been done by the accused came 
within the matters prohibited by sec. 64 of the Medical Profession 
Act (K.S.S. 1909, ch. 106), and confirmed the conviction with 
costs. Conviction affirmed.

FAIRBANKS v. MONTREAL STREET R. CO.
Quebec Court of Review, Archibald, A.C.J., Monet and Mercier, JJ.

March 18. 191(1.

Street railways (5 III H -28)—Collision with automobile—Theatres

Running a street car at a high rate of speed at a place where people 
were leaving a theatre, thereby colliding with an automobile proceeding 
out from thereabouts, is negligence for which the railway company is 
responsible; where both are at fault the company may fie condemned 
to pay half of tin* damages claimed.

Appeal from a judgment of the Superior Court in favour of 
plaintiff. Affirmed.

On Deeemlier 6, 1913, plaintiff drove a party from His Majes­
ty's Theatre to the Regis Hotel for supper. He was turning his 
automobile from the curb in order to proceed further east along 
St. Catherine St., when the vehicle was struck by a street car 
and sustained damages which cost $314 to repair. The Superior 
Court ruled that there had been fault on l>oth sides and condemned 
the company to pay one-half of the damages claimed. The 
company appealed, submitting that the plaintiff was solely 
responsible for the accident: a majority of the Judges confirmed 
the judgment of the Superior Court.

Campbell, McMaster A Papineau, for plaintiff; Meredith d* 
Macpherson, for defendant.

Monet, J.:—I myself consider that, according to the proof, 
the company defendant ought to have been condemned to pay 
not one-half of the damages, but the full amount claimed. The 
weight of evidence is that the car was proceeding at a speed of 
eight or ten miles an hour, and it must not be forgotten that this 
was at a time when people were leaving the Princess Theatre 
and the Orpheum, that the sidewalks were crowded, and there 
were several automobiles on the roadway at this point, which 
is somewhat narrow. In the circumstances, how can anyone 
pretend that the motorman was not at fault in travelling at a 
spewl of 8 or 10 miles an hour? The company defendant should 
think it has got off well in having to pay only one-half of the
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damages caused by an accident which, in my opinion, was caused 
by the fault of its employee.

Mercier, J., concurred.
Archibald, A.C.J. (dissenting):—The principles upon which 

these cases are decided are, at the present time, clearly deter­
mined. The Tramways Company is granted the right to operate 
its cars upon certain streets in the city at a certain fixed sixxxl. 
It has a privilege over ordinary traffic to the extent that it has a 
right to continue at its rate of speed, and other traffic must not 
go on its lines unless it can clear them without stopping the car. 
In the exercise of this right the tramways’ officer must, of course, 
exercise prudence.

Foot passengers, or vehicles must, Indore coming on the tracks, 
stop, look, and listen to see whether there is a car approaching 
from the* one direction or the other. If a pedestrian comes sud- 
denl> upon the track when a car is so close that it cannot be 
stopped Indore an accident happens, the cause of the accident 
is easily that of the person suffering it. If, however, the motor- 
man lias seen, or ought to have seen, the person or the vehicle 
approaching the track in a manner indicating an intention to 
cross in front of the car, he ought to reduce the speed of the car 
and obtain complete1 control over it so as to avoid the accident.

In this case the plaintiff's automobile was the centre one of 
throe standing along the curb. If, when the plaintiff was about 
to get out from Ixdween the two others, he had then looked, he 
would have soon the tramcar at a distance not exceeding twenty 
feet, and he would have known that it was madness to attempt 
to cross. At that stage he did not look. I think the proof is 
overwhelming that no danger appeared until the tramcar was 
within 20 feet of the place where the accident happened, and 1 
believe the proof is absolute that the motorman did all that was 
iwssible for him to do to avoid the accident. I can see no evi­
dence of fault on the part of the motorman. The pretence made 
by the chauffeur that he had started first and that the tramcar 
came from a standstill for a distance of 125 feet while he was 
going 10, is fantastic, and is not in accordance with scientific 
possibility. As a matter of fact, it is to me evident that the 
chauffeur looked at the wrong time and did not look at a time 
when it would have been useful for him to do so—that is just 
when he was alxmt to enter upon the track. Appeal dismissed.
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GEORGE WESTON LIMITED v. BAIRD.

(hitario Supreme Court, Appellate Division, Meredith, C.J.C.I1., Hiddell, 
Lennox and Maxten, ,/./. June 28, 1916.

1. Contracts (§ III E 2—287)—Restraint op trade—Reasonableness
—Space—Misrepresentation.

A covenant by :i cake salesman not to engage in the sale of cakes or 
confectionery within 12 months after the termination of his employment, 
within a city of a half million inhabitants, is reasonable as to time, but 
unreasonable as to space, and is unenforceable, particularly when ob­
tained under a misrepresentation that other employees have signed a 
similar contract ; where the reasonable and unreasonable parts arc not 
separable the contract is wholly unenforceable.

2. Contracts (§ 1 C 2— 20) Restraint of trade—Consideration—
Employment.

The employment forms a sufficient consideration for a covenant by 
an employee in restraint of his trade.

Statement. Appeal by the defendant from the judgment of one of the 
Judges of the County Court of the County of York, in favour 
of the plaintiffs, in an action for an injunction and damages in 
respect of the defendant’s alleged breach of an agreement or cove­
nant “that he will not during his employment ” (as cake-salesman 
and driver for the plaintiffs), “or within twelve months after its 
termination, whether by mutual consent or otherwise, drive a 
cake-waggon or sell or deliver or serve or solicit orders for any 
cakes, confectioner}', pastry, or other bakery products, within 
the city of Toronto, for himself or for any other person, firm, or 
company than the” plaintiffs, etc. By the judgment appealed 
from the plaintiffs were awarded an injunction and $5 damages.

E. B. Ryckman, K.C., for plaintiffs, respondents.
Meredith, Meredith, C.J.C.P.:—There are two substantial questions 

involved in this appeal : namely, whether the restraint 
upon trade contracted for and sought to be enforced, in this 
case, is a reasonable one; and, if so, whether it was obtained under 
such circumstances that it ought not to be enforced. The third 
question, whether there was a sufficient consideration for the 
restraint contracted for, is an unsubstantial one; there was a 
quid pro quo in the employment of the defendant by the plain­
tiffs; and the question of quantum was one resting entirely in 
the judgment of the parties, not of the Court.

Whether the restraint contracted for in this case was such a 
restraint upon the defendant’s means of earning his livelihood as 
was reasonable or unreasonable, depends, of course, upon the 
circumstances of the case: and they were somewhat peculiar.
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It was not the ordinary cast1 of hiring and service for wages. 
The defendant’s position became that rather of a pedlar of the 
plaintiffs’ wares: he was one of a dozen or so of such salesmen in 
the like employment: the pastry sold was carried by means of 
horse and waggon supplied by the plaintiffs, and each salesman 
seems to have had a restricted locality allotted to him. The 
wares were pastry of various kinds. The quantity required each 
day by each salesman had to be bespoken the second day before 
it was wanted, and all that was bespoken and supplied had to 
be paid for by the salesman.

When the defendant entered the plaintiffs’ employment, he 
took the place of another, who was leaving, and had the benefit 
of the trade which had been worked up in one locality, subject 
of course to the competition of other pantrymen’s salesmen and 
trade generally: but he had before been a salesman in this locality 
for other pastrvmcn, and had what might be called a personal 
trade; and was expected to increase and did increase the plain­
tiffs’ trade in the» locality. The defendant was supplied with 
the plaintiffs’ wares at wholesale prices, and sold them at retail, 
the profit, or loss when all were not sold, was his: ht1 received no 
pay in any form from the plaintiffs.

After continuing for more than a year as such salesman, on 
such terms, the defendant left the plaintiffs and entered into the 
employment of a competing firm, or company, of pastrymen, 
whose service lie had been in before going to the plaintiffs. He had 
apparently been in this occultation of a pastry pedlar in the same 
•ocality for about three years, ever since coming to the country.

The restraint which the contract in question puts upon the 
defendant is, as to time, limited to one year, and is not unreason­
able in that respect; but, as to locality, it covers the whole of the 
city of Toronto, with its nearly half a million inhabitants, and 
covers selling, delivery, serving or soliciting orders for, any 
cakes, confectionery, and pastry, or other bakery produets, for 
himself, or for any other person, firm, or company, except the 
plaintiffs: and so, as it seems to me, is far too wide to be needful 
for the plaintiffs’ protection, or to be reasonable from any point 
of view.

In the first place,what need to cover the whole city of Toronto; 
what justification for any restraint beyond what would prevent 
the defendant taking advantage of the trade to which his con-
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v. proper remedy is in enforcement of the reasonable contract. 
Baird. Then why include “confectionery?” As pastry and cakes are
cjc'p’ a*8° included, confectionery would probably include sugar con­

fectionery, which has no part in the plaintiffs' trade. And why 
other bakery products? The plaintiffs did not make or deal in 
any other.

I cannot find any justification for this contract, which would 
either drive the defendant out of his home in Toronto altogether, 
or out of his trade altogether; and so consider the contract in­
valid, that is, unenforceable in the Courts of this Province, 
because contrary to public interests—against the welfare of the 
country; and unnecessary for the plaintiffs' reasonable protection.

On the other substantial question too, this action, in my 
opinion, should be dismissed.

The plaintiffs had a much more reasonable contract of this 
character, but were not content with it apparently, and had the 
more stringent one, which is in question in this action, prepared 
for them. When the defendant was asked to sign the contract in 
question, he was told that all the other salesmen had signed an 
agreement the same as it: but that was not so; seven were still 
serving under the early and much more reasonable contract : 
six only, including the defendant, had signed the later one.

Upon that misstatement the defendant signed the agreement 
in question; and, that being so, how could any Court compel the 
defendant, at the instance of those who misled him, to perform 
the onerous terms of that contract so obtained? The evidence 
of the plaintiffs’ agent who procured the defendant’s signature 
to the contract in question is quite as strong as that of the defend­
ant in regard to the misstatement upon which the contract was 
signed.

The appeal must be allowed and the action dismissed, both 
with costs. The case is plainly not one in which the reasonable 
and unreasonable parts of a contract are separable, so that the 
reasonable may be enforced without affecting the unreasonable 
and without prejudice to any rights of the parties: see Allen 
Manufacturing Co. v. Murphy, 23 O.L.R. 467.
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Nothing which I have said conflicts with anything that was 
decided in the case of Skeans v. Hampton, 31 O.L.It. 424. The 
only question considered in it, besides the question of valuable 
consideration, was: whether the defendant had committed a 
breach of the contract in question in that action.

Lennox, J.:—The plaintiff company are engaged in the manu­
facture and sale of cakes and biscuits in the city of Toronto. 
Thç company use cake-waggons, and effect sales through agents 
or salesmen, to whom are assigned defined routes. Each agent 
is in charge of a waggon, and from day to day works within the 
area assigned to him, solicits orders, and, when he effects a sale, 
makes an immediate delivery from the waggon, and collects 
payment. The salesmen are paid for these services by a com­
mission of 9 per cent, upon the amount of cash turned in from 
night to night. The company allege that in this way their trade 
covers the whole of the city of Toronto. It is not claimed that 
salesmen become possessed of trade secrets, in the strict sense 
of that term, or acquire a knowledge of secret processes or methods 
of production; but it is claimed, and it is the fact, that a salesman 
necessarily gets to know7 the names and residences of the people 
who occasionally or generally buy goods from his waggon along 
his route. I judge from the very limited number of customers 
upon a single route, 28 on this route, that the percentage of those 
who buy is not very high, and the same would be true of the whole 
city, bhsed upon the total number of householders, hotels, etc. ; 
and it is reasonable to infer, too, that many of the sales are in a 
sense casual ; that the company are constantly losing old customers 
and getting new ones.

The defendant swears that he is by occupation a cake-salesman, 
and by this I understand he means that this is his regular and 
only calling. He came to Canada about throe years ago and en­
tered the service of the Eclipse Baking Company in the city of 
Toronto, as a cake-salesman, and remained in the service of that 
company until he became employed by the plaintiff company, 
about the beginning of February, 1915. He got some assistance 
for the first few days from one of the company’s other employees. 
On the 6th February, he signed an agreement, not executed by 
the company, in the following terms:—

“Agreement, made this 6th day of February, 1915, between
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James Baird, hereinafter called the “employee,” and (ieorge 
Weston Limited, hereinafter called the “employer.”

“The employee hereby agrees to enter the service and employ­
ment of the employer as cake-salesman and driver, at and for a 
commission of not less than 9 per cent, on all cash taken in by 
him in trust for and received by the employer.

“ In consideration of such employment, the employee covenants 
and agrees with the employer that he will not during his employ­
ment, or within twelve months after its termination, whether 
by mutual consent or otherwise, drive a cake-waggon or sell or 
deliver or serve or solicit orders for any cakes, confectionery, 
pastry, or other bakery products, within the city of Toronto, for 
himself or for any other person, firm, or company than the em­
ployer, and that he will not interfere with or prejudice in any 
way, either directly or indirectly, any present or former customers 
or the business of the employer, and that he will during his em­
ployment devote* all his time, ability, and energy to advancing 
honestly the interests and business of the employer.

“The employee agrees to guarantee payment of all outstanding 
accounts for goods sold or delivered by him or to customers 
secured by him ; and that he will abstain from the use of intoxicat­
ing liquors while on duty.

“The employment may be terminated by either party at any 
time without notice, and thereupon an accounting and payment 
accordmgly shall be made.

“hi consideration of the aforesaid covenants and agreements, 
tli mployer hereby agrees to take the employee into its service, 
and to give him steady employment so long as his conduct and 
services are satisfactory.”

There is nothing in the fact that the defendant was in a sense 
in the service of the company liefore he signed the agreement. 
He was making trial trips only, his engagement was conditional 
upon his proving to be efficient and satisfactory, and the auth­
orities arc clearly and uniformly against the defendant in such 
circumstances; and it is so, generally, even where there has been 
previous service of a permanent character.

The restraint provided for, having regard to the extent and 
character of the company's business, is reasonable as to time, 
and the area is not too wide to be embraced in an effective agree­
ment if properly confined to the actual connection of the defend-
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ant with thv company’s business ami customers, and limited to 
what is reasonably necessary to prevent prejudice to the com­
pany’s propiietary rights arising out of the emploient. There 
was legitimate* scope for an effective restrictive agreement of a 
limited character; it could have been framed, entered into, and 
enforced, but I am of opinion that the agreement in question is 
not of this chaiacter, attempts too much, is unfair to the defend­
ant, prejudicial to the public interest, and not enforceable in 
whole oi in part. In its terms, and upon the evidence, it goes to 
an attempt to prevent competition of a character not arising 
out of, and throughout an area wider than the pro]>osed or actual 
scope of, the defendant’s employment.

What is reasonably necessary for the protection of the cove­
nantee1 is allowable1. It is not a question of the adequacy of the 
consideration. There must be a consideration, but its nature1 and 
quantum, if valuable, is for the parties to determine: Hitchcock v. 
Coker (1837), (i A. & E. 438, anel many subsequent ease's; Hals- 
bury's Laws of England, vol. 27, p. 565, para. 1097; mere employ­
ment is sufficient, and this although the servant may be dis­
missed at any time: Skeam v. Hampton, 31 O.L.R. 424. But, 
in cemsielering a contract restraining the exercise of industry or 
skill, or the acquisition of a livelihood, Courts elo not ignore 
the fact that only employment of temporary or uncertain duration 
is secured.

In Herbert Morris Limited v. Saxelby, (1910) 1 A.C. 088, the 
plaintiff company specialised in hoisting anel moving plants, had 
establishments in many of the* chief cities in the United Kingdom 
anel a world-wide trade connection. The elefendant entered 
their service when he loft school, anel everything he knew as an 
engineei anel about machinery or traele1 business was acquired 
while in the* company’s service. By the* agreement sued on, the 
second he1 hael entered into after coming of age, he covenanted not, 
directly or indirectly, for himself or others, to engage1 in Great 
Britain anel Irelanel in manufacturing or elealing in certain mach­
inery of a class manufactured anel solel by the defendant com­
pany, for a period of seven years after termination of his services 
with the company. The1 e-ompany sought to restrain him from 
engaging in the service of a rival concern, specialising in the 
same line's, and faileel in all the Courts. In the House of Lords 
the authorities are reviewed anel the principle upon which the
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Courts act elaborately discussed. lx>rd Atkinson, at p. 099, 
quoted the following statement of the law from the judgment of 
Lord Macnaghten in the NordenfeU ease*, [1894] A.C. 535: “The 
true view at the present time, 1 think, is this: The public ! ave 
an interest in every person’s carrying on his trade freely: so 
has the individual. All interference with individual liberty of 
action in trading, and all rest mints of trade of themselves, if 
there is nothing more, are contrary to public policy, and there­
fore void. But there are exceptions: restraints of trade and inter­
ference with individual liberty of action may In* justified by the 
special circumstances of a particular case. It is a sufficient 
justification, and indeed it is the only justification, if the restric­
tion is reasonable—reasonable, that is, in reference to the interest 
of the iwrties concerned and reasonable in reference to the inter­
ests of the public, so framed and so guarded as to afford adequate 
/protection to the /parti/ in whose favour it is imposed, while at the 
same time it is in no way injurious to the public. That, 1 think, 
is the fair result of all the authorities.”

The application of this principle, just as stated, defeats the 
claim of the plaintiff company.

Until the defendant (Baird) entered the service of the plain­
tiff company, his only knowledge of Toronto trade was acquired 
in the service of their trade rival, the Eclipse Baking Company, 
and by canvassing for them on a route in the east end; and, 
whether by accident or design, it happened that the plaintiffs’ 
previous salesman was then sent elsewhere, and the defendant, 
in the new service, was put to work and kept upon the same 
route; and at that time and under these circumstances the com­
pany exacted from the defendant the drastic conditions now in 
question.

(’an it be said in this case that the restraint proposed is not 
prejudicial to the public interest and “affords to the person in 
whose favour it is imposed nothing more than reasonable protection 
against something which he is entitled to be protected againstV' 
Was it reasonably necessary to impose upon the defendant con­
ditions directly calculated to prevent him from earning an honest 
living in the only calling he could efficiently exercise, to shut him 
out from 95 j)er cent, of the whole highway mileage of the city of 
Toronto, to him unexplored, and wholly untouched in the service 
of the company; to debar him not only from soliciting orders for
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or soiling goods of tin* class dealt in by the company, to customers 
of the company with whom the defendant came in contact in 
the service, but also to debar him from selling these goods or 
other bakery products not dealt in by the company over the 
counter at any point in the city of Toronto, “or deliver or serve” 
by vehicle or otherwise these “or (any) other bakery products” 
whatever, upon a sale made by anybody to any inhabitant of 
this city or temporary sojourner therein, known or unknown to 
the defendant; was it necessary for the fair protection of the com­
pany to paralyse* the activity of the defendimt, deprive the public 
of the benefit of his industry, stifle legitimate* eaunpe-titiem, and 
induce at le*ast the peissibility of increased charge's upem public 
and private* charity?

The defendant learned his trade in the old country, ami 
brought it with him when he came to Canada; and he* develo|M*el 
his aptitude as a sale*sman and acquired a knowledge of Canadian 
conditions in the service of city rivals of the plaintiff company. 
It was otherwise* with Mr. Saxelby, who acquired all his training 
and technical knowledge in the* service of the* IIe*rbe*rt Meirris 
company.

“In Manon v. Provident Clothing and Supply Co., [1V13| 
A.C. 721, it was argue*el, apparently for the* first time 
in this e*lass e>f case*, that an employer might mtseinablv 
say ‘I will not have the* skill anel knowledge* acepiire-el in my e*m- 
ployme'nt impartcel to my traele* rivals,' and that the* valielitv of 
the* restraint eliel not ele-pe*n«l upon pe*rsemal contact with the* 
employer’s customers, but upon the fact that the* e*mple>ye*e* 
gaim*d that general kne>wle*dge which put him into a posiliem te> 
e*ompe*te* with his master anel maele* him a semree* of elange*r, against 
whieh the* master was e*ntitle*el te> protect himse*lf. The* argument 
was rejected by your Lordships’ House, anel the* restraint in 
question was held bad, as being wiele*r than was nee*e*ssary to pro- 
tect the* e*mployer from injury by misuse* of the* employee's ac­
quaintance* with customers or knowleelge* of traele* se*e*re*ts. ”

The* paramount cemsideration is always the* public interest. 
Subject to this consieleration, the* re*e*e>gniseel aim is fre*e*eleun of 
traele anel fre*e*ele)in of contract. “Sanctity of contract” is not 
literally an issue in these cases. If the* Court re*fuse*s to e*nforce 
the atte*ni])te*d restraint, it is simply that in ]xiint of fact the*re* has 
be*en no contract in law—no legally effective contract to hampe*r
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freedom of action. The ultimate question, tew», always is, how 
will it affect the interest; ami this not merely as to the
effect in the particular instance, hut how would restraints of the 
kind and type proved affect the public, if they became general? 
See Ix>rd Shaw in the Herbert Morris case, at p. 710. The cove­
nantee can only protect that which is his, the product of expendi­
ture of some kind or what he has acquired by foresight, industry, 
energy, enterprise, or skill; something paid for in some way by 
himself or those whose title he has; he will not be allowed to 
appropriate or destroy the rights of the State to the benefit which 
should accrue from the industry, education, skill, capacity, or 
aptitude of its people. He must not, with the restraints which 
he can lawfully obtain, the legitimate protection of his own inter­
ests, combine an attempt to stitle competition, paralyse individual 
effort, or run counter to the* public gexxi. The1 onus is upem him 
to shew that the restriction is no more- than is necessary for le-giti- 
mate protection; anel this not by asse‘rtion of witne-sæs at the- 
trial, but by evidence of the* nature1 anel extent of his business, anel 
upon a fair construction of the agreement in the light of the- 
fae-ts and circumstances of the particular e'ase>. See* I.orel Haldane 
in the1 Mason case1, p. 782.

It is true that some1 of the1 restrictions may be- enforced anel 
others elisre-garelerl, if the1 provisions are1 distinctly severable: 
Haines v. deary (1887), 35 Ch. D. 154; Chesman v. Kainby (1727), 
1 Bro. P.C. 234; Malian v. May (1843), 11 M. & W. 053. I gave 
effect to this rule1 anel restrained the elefendant fremi soliciting 
custom alemg the traele1 rende* he had travelled for the* plaintiff, 
in Skcans v. Keegan (1916), 10 O.W.N. 225. But Courts are 
reluctant to exercise this ])owor, and will only do se>, if at all, 
where the1 valid are clearly severable- from the invalid restrictions. 
The Cemrt should not be1 asked te» devise or frame an ex post 
facto contract.

I have* not overloe»ked Mr. Kyckman’s well-pre-sented argu­
ment, or the* hazy sugge stie»ns in the e‘vieience, of the need for a 
strenuous anel far-rewhing agrevmemt to prevent information or 
sugge stions to a subsequent e-mployer, communications between 
drivers, or e»the-r peissible e»r theoretic difficulties of this chaiacte r. 
It might Ik1 enough to say that no breach, actual or ce»ntemplate-el, 
has been shewn, anel that the agreement does not stop at this 
point. The action is for an injunction; anel as yet there has been

6
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no breach of this nature committed, and there is none in sight— 
nothing to enjoin. But, aside from this, is there a tangible 
possibility even of substantial inconvenience to the employer? 
De minimis nun curat lex is not to be flippantly affirmed or invoked 
in disregard of proprietary rights, even if involving only com­
paratively trifling individual sacrifice. But, while Courts are 
bound to endeavour to safeguard the individual right of every 
litigant, yet, in the construction of a statute or the enunciation or 
perpetuation of a principle of law, when a question of public policy 
is also involved, possible or conjectural individual inconvenience 
should be subordinated to what must always be the paramount 
consideration in cases of this character: a steady aim to secure 
“the greatest good to the greatest number." It is not a question 
of denying or sacrificing individual right, but whether, having 
regard to the public interest, the right set up can lie allowed to 
arise and vest—a created right of the covenantee. Considerations, 
pointedly distinct from those arising on the sale of a business or 
goodwill, are presented in the case of an attempt to restrain 
unduly the right to earn and the duty to toil—in pursuance 
of the Divine command.

It is not enough to say that the1 elefe*nelant can se-e-k employ­
ment in Montreal e>r Ottawa or Hamilton; subject to the restric­
tions already pointeel out, he has the right to live and lalxmr here, 
and the people* he*re* have the* right to the* gain resulting from 
industry and le*gitimate competition. The* plaintiff e*ompany 
had no right te> attempt to prevent it.

The appe*al shoulel be* allowed anel the* juelgment se*t asiele, 
with e*osts he*re* anel below.

Riddell anel Masten, JJ., concurreel. Appeal allowed.
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NORTH AMERICAN LIFE ASSURANCE CO. v. MORRIS. ALTA.
Alberta Supreme Court, Harvey. C.J. November 6, 1916. ^ ( •

Mortgage (5 VI K—90)—Moratorii m V01.1 xtekrs ani> Ueservihtk 
Relief Act—Rents.

A proceeding by » mortgagin' to collect rent from tenants under the 
terms of the mortgage is not suspended hv the Volunteers and Reservists 
Relief Art (Alta.. 191»).

[Canada Life Ass. Co. v. Dickson, 30 D.L.R. .'till, considered. See 
also Nieholson v. (Iregory (Man.) 31 D.L.R. 235.J

Application for injunctiem under Volunteers anil Reservists Statement. 
Relief Act, 1916. Refused.

L. F. Mayhood, for plaintiff ; E. C. Coleman, for defendant.
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Harvey, C.J.:—The defendant mortgaged certain lands to
S. C. the plaintiff on October 24, 1913. The mortgage having become

North *n default, the mortgagee served notice on the tenant of the
American lands to nav the rent to it. The defendant, who comes within

Assurance protectionthe protection of the Volunteers ami Reservists Relied Act of
1916, applies for an injunction to restrain the plaintiff from

Morris. recovering the rents and profits until 1 year after the end of the 
Harvey, c.J. war, or of his discharge.

I am referred to my decision in Canada Life Assurance Co. v. 
Dickson, 30 D.L.R. 301, in which ease I held that an order for the 
appointment of a receiver to recover rents in an action brought 
to enforce the mortgage, and the action itself should lx* set aside. 
In that decision I pointed out that the mortgagee’s rights of 
collecting the rents, if any existed, are not taken away by the
Act.

It is provided by a clause in the mortgage in this case that in 
the event of default the mortgagee may enter upon the lands, 
and whether in or out of possession may collect and receive the 
rents. It is under this provision that the mortgagee rests his 
notice to the tenant and his right to receive the rents of the land. 
It is not necessary to determine whether his aid ion in serving 
notice on the tenant demanding payment of the rents to him is 
or is not a proceeding within the meaning of the Act. In the 
widest sense of the word proceeding, it is probably a proceeding, 
but I think there is much room for argument that it is not a pro­
ceeding within tin* meaning of the Act which prohibits pro­
ceedings being taken, but if it is I see no way whereby the mort­
gagee can enforce his right to collect the rents without some such 
proceeding and as the right is expressly given to him by the 
mortgage contract it is clear from the terms of the Act that it is 
not taken away and lie must therefore be permitted to take 
such proceeding. Application dismissed with costs.

MARTIN v. JARVIS.
Ontario Supreme Court, Hoyit, C. May 25. 1916.

1. Specific performance (8 I A—S)—Certainty of terms Manner of
PAYMENT.

Whore the terms of a contract are reasonably certain and complete 
so far as essentials an* concerned, though the manner of payment is 
left o|>en for adjustment between the parties, specific performance will 
be decreed.

2. Fvidence (8 VI E—537)—Paroi, evidence—Terms of Payment-
Statute of Frauds.

Parol evidence is admissible to explain the terms of payment under a
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contract for the exchange of lands whether under the Statute of Frauds 
or otherwise.

3. Bills and notes (§ I|l) 1 —30)—“Negotiable paper" —Meaning.
The iihruse “negotiable paper or cash" contemplates, not a mere 

|M>rsonai note, but a documentary security which could be discounted 
for cash.

Action to set aside and vacate a conveyance of land by the 
plaintiff to the defendant and its registration by the defendant, 
on the ground that it was made without consideration, and that 
it was fraudulently obtained and registered. The defendant 
counterclaimed for spec ific performance.

It. McKay, K.C., for plaintiff.
II. Guthrie, K.C., for defendant.
Boyd, C.:—This action is brought to set aside and 

vacate a conveyance of land and its registration by the defendant, 
on the ground that the deed was made without consideration, 
and that it was fraudulently obtained and registered. At the trial, 
on the allegations of fact the* plaintiff was completely overborne» 
by opposing and satisfactory testimony. The case was launched 
originally as upon a valid contract of sale by which the defendant 
was to take in exchange the plaintiff’s land, being a farm called 
“ Janefield,” near Guelph, for land owned by the defendant 
at Port Huron, known as the “ Canning Plant.” Upon that 
footing, an interlocutory injunction was obtained, restraining the 
defendant from dealing with the land and chattels sold therewith. 
On motion to continue the injunction, it was made to appear 
that the defendant had a good title to the Port Huron property, 
and was ready and willing to carry out the* contract, and had not 
refused to complete, as was alleged in the statement of claim 
and affidavits. Thereupon the injunction was modified by my 
brother Middleton—as to the land the plaintiff was left to his 
lis pendens, and as to the chattels he was to give security to answer 
in damages in case his interference had injured or would injure 
the defendant.

Upon this new aspect of the contention being developed, 
the plaintiff, after the statement of defence had been delivered, 
amended his claim under Rule 127, setting up no longer a good 
contract, but “an alleged agreement," and claiming that the 
same was void for uncertainty, not binding on the plaintiff as 
dealing with an interest in land, and not complying with the 
Statute of Frauds, R.S.O. 1914, ch. 102, sec. 5. In his reply of 
the same date, the 4th May, the plaintiff indicates more clearly
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the point of complaint, thus: “The said agreement is void and 
not binding on the plaintiff, among other things for uncertainty 
in that no period of time is specified for maturity of the negotiable 
paper mentioned in the agreement.” This was indeed the one 
point argued by Mr. McKay, for the plaintiff, that the agreement 
was too vague for specific enforcement because of the uncertainty 
and indetiniteness of the expression in this term of the contract, 
viz., that the defendant was to take from the plaintiff “negotiable 
paper or cash for the balance due on the property” of Jarvis, 
the defendant.

Waiving the anomalous condition of a plaintiff using tin* 
Statute of Frauds as a weapon of attack, ami assuming that it is 
rightly set up, the point arising on that statute, or it may be 
apart from that statute, on the ground of infirmity inherent 
in the terms of the contract—i.e., that it is so vague as to be 
inoperative—this point appears to be the only serious question 
in the controversy.

The plaintiff calls himself a farmer, but the evidence shewed 
that he knew more about dealing in and exchanging lands than 
he did about cultivating the soil. Roth parties are shrewd, 
intelligent men of business, and knew what they were about in 
exchanging properties. Prices were ascertained of the various 
articles purchased with the Port Huron place, and the total, 
including land, was 817,406. The plaintiff’s farm and some 
commodities specified to go with it were taken over at $8,500, 
leaving the balance to be paid in negotiable paper or cash at 
$8,066. There was much discussion as to how this balance was 
to be met. The plaintiff then held two documents which were 
treated as negotiable pa]>er, and which were to be applied on the 
balance. One was a promissory note for $1,650 made by West­
brook and held by the plaintiff, and the other was spoken of as 
the Black mortgage, for about $1,900. The plaintiff, at the 
defendant's instance, made inquiries as to these, and on report 
tliat they would be taken by the bank it was settled that this 
“negotiable paper” should be applied in part payment of the bal­
ance. This would reduce the balance to be met by the plaintiff 
to about $5,400. The plaintiff stated more than once that he 
would pay the rest remaining due in cash. I think it is well 
proved that the plaintiff knew that what the defendant wanted 
was cash or the equivalent of cash, and the plaintiff knew that
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this was e-ssential to the* carrying out of the contract, having 
regard to the state of the Port Huron title. The plaintiff knew at 
an early stage and before entering into the formal contract of 
sale, dated the 21st, October, 1915, that the defendant hail an 
option to purchase from the Sherman estate—in which tin? title 
was vested—between $5,000 and $0,(K)0 in cash was needed to 
clear the Sherman claim, and on payment of this the Shermans 
were ready to convey. This state of the title the plaintiff was 
satisfic'd with; and, having looked over and examined the place, 
he purchased. The plaintiff was told again and again that the* 
negotiable paper must be such as would be taken by a bank, 
and it was never suggested till after the time for completing the 
transaction on the 5th November, that the plaintiff could or Would 
give only his personal note for the ultimate balance. Such a note 
being tendered was refused instanter as not being according to 
contract, and it was upon this crisis arising that the defendant 
gave directions to have the deed of the Janefield property 
registered, which lie had the right to do, according to the evi­
dence of the lawyer who had prepared the conveyance and seen 
to its execution, on the 4th November. The conveyance was 
held subject to the defendant’s direction, and he directed it to 
bo registered, which was done on the 11th November. The real 
crux, according to all the evidence, was the inability of the plaintiff 
to make* payment according to the mutual understanding of the 
parties.

Now, these words used in the contract, “negotiable paper or 
cash,” are as to the former not of inflexible import. They have 
not an absolute fixed meaning, not susceptible of explanation. 
For the interpretation of all writings, parol evidence may be re­
ceived to explain the position of the parties and of the subject- 
matter and other surroundings, so that (as it has been said) 
the Court may be placed in the situation of the parties themselves 

—may see with their eyes, and may understand the force* and 
application of the language employed by them. Then, if the 
terms, so interpreted, 're reasonably certain, it is enough to 
justify the interposition of the Court. See Pomeroy on Contracts, 
2nd ed., pp. 220, 227, 228. To the same effect, Mr. Justice- Fry 
says: “The certainty requireel must be a reasonable- one, having 
re-garel to the subject-matter of the* contract, and the circumstances 
uneler which anel with regard to which it is entered into:" Fry
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on Specific Performance, 4th ed., p. 104. The final word is 
spoken by the Privy Council in Bank of New Zealand v. Simpson, 
(1900] A.C. 182, where Lord Davcy says : “ Extrinsic evidence is 
always admissible, not to contradict or vary the contract, but to 
apply it to the facts which the parties had in their minds and were 
negotiating about,” (p. 187).

Mr. McKay, in his able argument , urged that the alleged uncer­
tainty was within the rule laid down in some of our own cases as 
to mortgages to he given for the balance of purchase-money. 
Thus in Reynolds v. Foster (1913), 9 D.L.R. 830, 4 O.W.N. 
094, the stipulation was, that the balance of the price, $4,000, 
was to be secured by a mortgage upon the land in question. 
It was held that the time for payment should have been specified 
and set out in the contract. The vendor wished the mortgage 
to run three years, and the purchaser would have been content 
with five; but the holding of the Court was, that the parties 
intended that it should be a matter of agreement between them, 
and, failing such agreement, the contract was left at loose ends in 
an important and essential detail, and could not be specifically en­
forced. This case, as decided originally in the same way by Mr. 
Justice Tectzcl, Reynolds v. Foster (1912), 3 D.L.R. 500, 3 
O.W.N. 983, was followed by my brother Kelly in Clement v. 
McFarland (1912), 8 D.L.R. 220, 4 O.W.N. 448.

In Reynolds v. Foster, the appellate Court refers to opinions 
expressed in McDonald v. Murray (1883), 2 O.R. 573, 581, as 
plainly not in accord with the conclusion arrived at in Reynolds 
v. Foster, but treated as mere expressions of opinion. They are 
only adverted to in order to be overruled. In McDonald v. Mur­
ray, 2 O.R. 573, the balance of $15,000 was to remain on mortgage, 
and it was contended that it was uncertain because no time for 
payment was specified. On this contention the expressed opinion 
of Wilson, C.J., was, that he did “not consider the contract 
to be void or to be incapable of effect being given to it; and if 
possible contracts should be maintained according to the intent 
of the parties, if the Courts can do so by placing a reason­
able construction upon them” (p. 581). Galt and Osler, JJ., 
concurred in the result.

In appeal, McDonald x. Murray (1885), 11 A.R. 101, Patterson, 
J.A., says it is “anything but plain how this mortgage matter 
was understood by the parties to the contract. The words are,
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‘the balance, $15,205, to be on mortgage at seven per cent.’ 
Had we been told that there was a mortgage* already on the prop­
erty for that amount, we should have* unele-rstooel the* words to 
mean that the buyers were to assume the* payment of it. Hut 
nothing of that sort l>eing told us, 1 suppose* the* meaning must 
be that the buyers are to give a mortgage* for the amount to 
somebody, primA facie to the vendor; ami the terms not being 
defined, the* Court was doubtless correct in holding that they 
were* to be in the discretion of the mortgagors” (p. 122). Mr. 
Justice Rose, at p. 142, recognises the agreement as to the mort­
gage- as valid, and so does Mr. Justice* Burton, at p. 112, who 
remarks, at p. Ill: “We* must . . . gathe*r the intent ami
meaning of the parties from the* instrument itself, and by our 
knowle-elge* of the ordinary affairs of life, and, as Tinelal, C.J., 
says in Starers v. Curling (1830), 3 Bing. N.C. 355, by the appliea- 
tion of common sense* to the* particular case* in hand.”

This case is, to my mind, a direct decision on the validity of 
the* contract, de*spite the alle*gcel uncertainty, for the* Courts 
below anel in appe*al both agre*e* that it may well be* the* founelatiun 
of an action to recover money payable* thereunder.

The* decisions elo not rest here, for in a case* not noticed in 
Reynolds v. Foster—Lightbound v. War noth- (1882), 4 O.R. 187— 
Armemr, J., treateel McDonald v. Murray as a elecision that the 
contract in that case* was not voiel for uncertainty because* of 
no time be*ing me*ntioneel for the payment of the* mortgage-money. 
Anel he proceeds: “The mortgage* in the case in judgment was to 
be* give*n as security for the debt, and whether it should bear interest 
or not, there be*ing no agreement on the subject, or when it should 
be payable, the*re be*ing no agreement as to this, were eletails 
whie*h the law would supply, and the* agreement being sile*nt as 
to them would not re*nde*r it incapable* of be*ing enforced” (p. 1%). 
Mr. Justice Cameron agre*eel.

In view of the*se* authorities, I am not prepared to accept the 
authe>rity of the* eases in 9 D.L.R. 830 as decisive in this case, even 
though they were elirectly applicable.

I may note that the two cases in 2 O.R. and 4 O.R. are cited 
and followed, as to the principle of decision uneler the Statute of 
Frauds, in Christie v. Burnett (1886), 10 O.Il. 609, 619. I also 
note that McDonald v. Murray was finally tried out, with success

ONT.

S. <*. 

Mahtin

Boyd.C



|31 D.L.R.746 Dominion Law Reporto. [31 D.L.R.

ONT. to the plaintiff and in validation of the contract: McDonald v.
S. c. Murray (1884), 5 O.R. 559.

Martin

Jarvis.

There appears to be a growing inclination in the Courts to 
carry out contracts which are complete so far as essentials are 
concerned, and yet leave something (e.g., as to manner of pay­
ment) to be adjusted between the parties. For instance, in 
1884, Pearson, J., held a contract sufficient under the statute 
which provided that the “balance” was “to bo paid and the deeds 
passed over at such time as shall be mutually arranged.” He 
held that in its terms the contract was a final one, and this term 
was only a subsidiary stipulation: Ozd v. Coombes (1884), 28 Sol.J. 
378. That observation solves some of the difficulties raised 
in the reasons for judgment in Reynolds v. Foster. And on the 
same line is a recent decision of Astbury, J., in Morrell v. Studd 
<(• Millington, [1913] 2 Ch. 648.

However, in the present, case, on the evidence, I take it that 
no business, or commercial man, banker, or land-dealer, could 
mistake the meaning of “negotiable paper.” “Negotiate,” 
when applied to a bill of exchange or an ordinary promissory note, 
would be generally understood to mean to sell or discount it: 
Sir R. Couch in Jonmenjoy Coondoo v. Watson (1884), L.R. 11 
Ind. App. 94, 108; and “negotiable paper” would appear to in­
clude or mean “a contractual document . . . such that
by virtue of its delivery (or endorsement), all the rights of the 
transferor are transferred and can be enforced by the transferee 
against the original contracting party, but it may yet fall short of 
being a completely negotiable instrument, because the transferee 
acquires by mere delivery no better title than his transferor:” 
Bowen, L.J., in Simmons v. London Joint Stock Bank, [1891] 
1 Ch. 270, at p. 294. This definition was discussed by the House 
of Lords on appeal and its general correctness recognised, though 
Lord Macnaghten rather suggested that it contained a refined 
distinction either not understood or ignored by the Stock Exchange- : 
London Joint Stock Bank v. Simmons, [1892] A.C. 201, at p. 225.

Now it was never intended or contemplated that the sole 
personal note of the plaintiff was such negotiable paper as would 
be accepted. It would not be made negotiable unless by the act 
of the defendant procuring its discount on the strength of his 
own signature. No evidence is given as to what substance the



31 D.L.R.I Dominion Law Reports. 74

plaintiff is possessed of; the defendant lived in the United States, ()NT.
and needed something more tangible and satisfactory than the s. ('.
personal engagement of the purchaser. The deal could not lie Martin 
carried through without cash or its equivalent, and this the plain- f ^ 
tiff knew as well as the defendant. His refusal to do more than 
give a personal note was, in my opinion, a refusal to complete B°yd' C" 
the contract. The kind of securities that would be regarded as 
negotiable was discussed and acted on in the case of two documents 
—but the plaintiff apparently could furnish no more of like value, 
and had no cash.

The “paper” contemplated was something held by the plain­
tiff on which another was liable or which was secured substantially 
as by mortgage on land. It was not something made by this 
plaintiff, extemporised for the occasion, and leaving the defendant 
to find the money to answer it. Even if the evidence did not 
point to the nature of the negotiable paper, I should say the con­
tract was not incomplete; it can easily be made certain by the 
evidence of financial men; and, in my opinion, the plaintiff can in 
no way evade the performance of his contract.

I take the fair meaning of the terms to la* that, in so far as 
the plaintiff was unable to supply proper and substantial negotiable 
paper, such, for example, as had been discussed and approved 
of during the currency of the contract -he was to pay cash.

The material question is not one as to specifying exact periods 
of time for the maturity of the negotiable paper; but the require­
ment of the contract, as interpreted by the surrounding evidence, 
is, that substantial paper should bo furnished by the plaintiff 
which could be converted into cash forthwith or without unreason­
able delay. If the parties cannot agree as to the kind of paper, 
the Master can mediate their differences—taking such further 
and other evidence as he may be advised to clear up the real 
meaning of the words used by both.

The plaintiff’s action has to be dismissed with costs, including 
all reserved costs and costs of interlocutory proceedings up to this 
judgment. The defendant is entitled to a judgment for specific 
performance, with a reference to the Master at Guelph to report 
as to title and to inquire as to the condition of the chattels and 
commodities in question, and to re]>ort what is due to or payable 
by either party under the contract, and having regard to any
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changes or deteriorations that have taken place pending litiga­
tion, and is also to ascertain what, if any, damages are payable 
to the defendant on the plaintiff's undertakings.

Costs of the reference and further directions are reserved till 
the Master has reported. J udgment accordingly.

PACIFIC LUMBER CO. v. IMPERIAL TIMBER & TRADING CO.
Hrilish Columbia Court of Ap/ieal, Macdonald, C.J.A., and Marlin. (lallihcr 

and Mcl’hilliy*, JJ.A. November 7, Iff Id.
1. Bills and notkh i$ III B I—(M))—Liability ok indorser -To payee.

A person endorsing a promissory note not indorsed l»y the payee may 
become liable as an indorser to the pay is*.

(Mills of Kxchange Act, lt.H.C. IlMItl, eh. 119. s«*e. 131; Hobiu*on v. 
Mann, 31 Can. S.C.Il. 4H4. followed. 1

2. Covhtm (6 VD—310)- Rule Canadian precedent.
The Supreme Court of Canada primarily settles the law of Canada, 

being only subject to review by the Judicial Committee of the Privy 
Council, and save as aforesaid, it may. if it sees fit. disregard the opinion 
of any other Court in the Empire, including the House of Lords, which 
only settles the law of the United Kingdom; where the facts are the 
same, it is the duty of provincial Courts to give effect to the decisions of 
the Dominion apjiellatc tribunal.

[TnimlUe v. Ildl (1S711) ô App. Cas. 342. distinguished.!

Appeal from the judgment of Clement, J., holding the appel­
lants liable ns endorsers ui>on the promissory notes sued upon. 
Affirmed.

O'Neill, for appellant; Mayers, for respondent.
Martin, J.A.:—Though the law of Canada on the point now 

raised has for over 15 years been settled by the decision of the 
Supreme Court of Canada in Hobinson v. Mann, 31 Can. S.C.R. 
484, it has nevertheless lieen submitted to us by the appellants' 
counsel that the question was wrongly decided by that Court, and 
certain decisions in certain English cases are relied upon in support 
of the submission. But, as pointed out by the Divisional Court 
of Ontario in Slater v. Laboree (1905), 10 O.L.Il. 048, where a 
similar attempt was made in regard to the same case, we cannot 
entertain such a suggestion beea ise the Supreme Court of Canada 
primarily settles the law of Canada, I icing only subject to review 
by the Judicial Committee of the Privy Council, and save as afore­
said, in its determination of that law the said Court may, if it 
sees fit, disregard the opinion of any other Court in the Empire, 
including the House of Lords, which only settles the law of the 
United Kingdom. It is our duty, therefore, where the facts are 
the same, as they are here, to avoid all unprofitable discussion, 
and simply respectfully give effect to the decision of our immediate
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appellate tribunal by dismissing this appeal. The observations 
of their I»r(Iships of the Judicial Committee of the Privy Council 
in Trimble v. Hill (1879), 5 App. (’as. 342, on the duty of colonial 
Courts of appeal in genera! and the Supreme Court of New 
Zealand in particular have no application to the three great 
Dominions, Canada, Australia and South Africa, which are 
composed of a federation of self-governing colonies with a federal 
Supreme Court. There is only one colony (New Zealand), offic­
ially established in 1840, and styled a Dominion since Sept. 
20, 1907, and no corresponding Court which is on the same plane 
in these res]>ccts as our oldest colony, Newfoundland, being greater 
only in the amount of population, but almost 00,000 miles smaller 
in area. 1 note that the population of one of the federated 
provinces of Canada, Ontario, is, by the same census of 1911, 
more than twice as large as that of New Zealand and its area 
is nearly four times greater.

Macdonald, C.J.A., and Galliheu, J.A., concurred.
McPiiillips, J.A.:—Counsel for the appellant in a very able 

argument endeavoured to distinguish tin1 case from Robinson v. 
Mann, 31 Can. 8.C.R. 484, and contended that the appeal should 
succeed upon the law as laid down in Steele v. McKinlay, 5 App. 
Cas. 754, and Jenkins v. Coomber, (1898J 2 Q.B. 108, an action 
under sec. 50 Rills of Exchange Act, 1882 (Imp.). Robinson v. 
Mann, supra, was a decision upon the Bills of Exchange Act 
(sec. 50, Bills of Exchange Act, 1890, R.S.C. 1906, ch. 119, see. 
131), and a decision based upon the construction of the Act. 
Steele v. McK inlay, supra, was Indore the Bills of Exchange Act 
1882 (Imp.), it was considered and distinguished by the Judicial 
Committee in Macdonald v. Whitfield, 8 App. Cas. 733, see Lord 
Watson at p. 748, but is in no way helpful to the decision of this 
appeal. Jenkins v. Coomber, supra, was considered and dis­
tinguished in (Renie v. Tucker, 77 L.J.K.B. 193, in the Court of 
Appeal, and in the later case of Shaw v. Holland, [1913] 2 K.B. 
15. The Court of Appeal distinguished (Renie v. Smith, (1908] 
1 K.B. 203, and followed Jenkins v. Coomber, indicating some 
indecision at least in the Court of Appeal in England upon the 
question—a question upon which the Supreme Court of Canada 
pronounced no uncertain opinion. There is no decision of the 
Judicial Committee upon the Dominion Bills of Exchange Act 
in regard to the point und< r consideration, nor have we been re-
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ferred to any decision in tin* House of I»rds since Steele v. Afc- 
Kinlay, supra, a decision before the Bills of Exchange Act 1882 
(Imp.). It is to be noted that Steele v. McKinlay was cited in 
Robinson v. Mann, 81 Can. S.C.K. 481, therefore it must be con- 
ceiled that the Supreme Court of Canada gave full consideration 
to that case. See Maelaren on the Bills of Exchange Act (5th 
ed„ 1016) pp. 382, 334. Chalmers on Bills of Exchange (7th <»d.,
1000), p. 208.

It is clear upon the evidence that the respondents are the 
holders in due course of the promissory notes sued upon and 
that they were negotiated to them, but the contention of the 
appellants is that notwithstanding this case the controlling 
decisions are Steele v. McKinlay, 5 App. ('as. 754. and Jenkins 
v. Comber, [I808j 2 Q.B. 168. Of course, the decisive answer to 
this contention is that Robinson v. Mann, 81 Can. S.C.K. 484, 
is an authority which is binding upon this Court, being the de­
cision of the ultimate Court of Ap]>cul for Canada and a decision 
based upon the Dominion Bills of Exchange Act which in terms 
differs from that, of the Inqierinl Bills of Exchange Act.

Further, with the profoundest resjx'ct for the English Court 
of Appeal, there has not yet lx-en a decision of the House of Dirds 
or the Judicial Committee to the effect that the Ini]>crial Bills 
of Exchange Act has not brought about a change in the law 
and that the effect has been as determined by the Supreme Court 
of Canada in Robinson v. Mann.

It would seem to Is* in consonance with what might have been 
exacted that the Imperial Parliament in enacting sec. 56 of the 
Imperial Act, following Steele v. McKinlay, intended to introduce 
the liability known as an “aval" which according to Ixird Black­
burn meant an “underwriting;” that certainly, in my opinion, 
was the intention of the Parliament of Canada, and further words 
were added in the Dominion Act to, if anything, make it still 
more clear. The law of "pour aval” was well known and applied 
in Quebec previous to the enactment of the Dominion Bills of 
Exchange Act and the intention was to continue the law, as after 
the enactment of the Dominion Bills of Exchange Act, the law 
as to bills of exchange, promissory notes, cheques and negotiable 
securities was to be as defined and set out in the Act. Previously 
in Quebec the laws of that province governed, save in unprovided 
eases, then recourse had to lx* had to the laws of England. This
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is soon by reference to wluit Lord Watson said in Macdonald v. 
Whitfield (1883), 52 L.J.P.C. 70. at 70.

Soo also Kncchtcl Furniture Co. v. Ideal House Furnishers Ltd.. 
10 Man. L.lt. 052.

Robinson v. Mann, supra, living a dooision u|xm tin* Dominion 
Bills of Exchange Act, Ix-sides being a binding and conclusive 
decision upon all the ( ’ourts of ( annda, is a decision upon an Act 
which is in different terms to the Imperial Bills of Exchange Act. 
and upon that ground Jenkins v. ('(tomber, [1808] 2 Q.B. 108. 
and the cases following it may be distinguished. Lord Parmoor 
ill City of London Corporation v. Associated X eus papers, 11015] 
A.('. 071. at 704, said:—

I ili» not think tlmt c-uhch decided on otlu-r Acts have much hearing 
on the construction of the Acts or sections on which the present case de|xmds.

In my opinion the appeal should be dismissed.
.1 ppeal dismissed.

RE D'ANDREA.
Ontario Supreme Court. lioyil. ('. April 25. 1916.

Infants ($ I (* II)—Cistody Ciui.dhkn's viiotkction act Wki.fark

The custody of a child having been awarded under the Children's
Protection Act R.K.O. 11)14. ch. 231. will not he granted to a parent
unless it is shewn that the welfare of the child would enure therefrom.

|Apprentices and Minors Act. R.S.O. ID14, ch. 147. secs. 3, 4. consid-

Application by the father of the infant Lilli D’Andrea, upon 
the return of a writ of habeas corpus, for an order for the delivery 
of the infant into his custody by the Children's Aid Society of 
Toronto and foster-parents with whom the society had placed 
the child.

Frank Denton, K.C., for applicant.
W. R. Raymond, for the society and foster-parents.
Boyd, 0.:—This is an application by the father for the 

delivery to him of his infant daughter Lilli D’Andrea, now 
in the home of foster-parents appointed by the Children’s 
Aid Society of Toronto. The daughter was bom on the Gth 
September, 1907, and is now about 8?/£ years of age. Her birth 
was three months after the father had deserted her mother and 
family in Boston, l^.S.A. The father says that the separation 
was due to “general infelicity” and not to any immoral or im­
proper conduct on the part of either. In June, 1914, they came 
together again, and since then they have lived together in a com­
mendable manner, according to the affidavits of various persons.
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ONT. In June, 1913, while yet the father was absent and the mother
s. c. was undergoing a three months’ imprisonment in the Mercer
Rb

D'Andrea.
Reformatory “for shooting,” she authorised Michael Basso to 
look after the child, and he suggested, with her assent, the

Boyd. C. Children’s Aid Society. The mother says this was merely a 
temporary provision, as she expected that on her release the 
child would be returned. This is contradicted by Mr. Basso, 
who says he explained to her that the society would do what 
they thought was best and proper with the child.

On the 11th June, 1913, Basso brought the case formally before 
Mr. Commissioner Starr in the Juvenile Court, and testified that 
the mother left her husband in Boston, and had since been living 
in immoral relation with another man, and that the child had 
been brought up in these surroundings; that the mother was 
then serving a term of three months in the Mercer Reformatory 
—had served time before—and that she “shot the man she was 
living with some time ago.”

On the same day the Commissioner noted his decision thus: 
“On evidence child found to be neglected and order made com­
mitting child to Toronto C.A. Society.”

The order for delivery of the child to the society declares 
that “I do find that the said Lilli is a dependent and neglected 
child within the meaning of the Act for the Protection and 
Reformation of Neglected Children so as to be growing up 
without salutary parental control and education and in circum­
stances exposing such child to an idle and dissolute life.” It is 
ordered that the “child be delivered into the custody of the 
Children’s Aid Society and that now she be taken to the tem- 
porary home or shelter to be kept until placed in an approved 
foster-home.”

Pursuant to the provisions of the statute in that behalf, the 
society proceeded to place the child out in a suitable home with 
foster-parents, and by proj>er documents completed all arrange­
ments to that result on the 19th November, 1913.

The indenture executed by the society and the foster-parents 
constituted them the legal guardians of the minor, and they agreed 
to support, educate, and assume the duties of parents towards 
the child. Strict and explicit directions are therein given and 
undertaken by the foster-parents as to the physical, moral, and 
religious up-bringing of their ward.



31 D.L.R.] Dominion Law Reports]

There is evidence in the affidavit of the Revd. W. Ryan, 
local agent of the society in the district of Nipissing (in some 
part of which the child is living), that the obligations of the foster- 
parents have been properly observed, and that the child is much 
better than when she first came there, and that in February, 
1914, she was in excellent health. It is now proposed, after 2l/i 
years, to disturb this relationship and to have the child restored 
to the applicant, her father.

The father returned to his home in June, 1914; and on the 
25th November of that year the first application was made to the 
society for a return of the child. The president of the society, 
after some investigation, satisfied himself that the child should 
not be interfered with. Then in March, 1915, legal proceedings 
began. These were somewhat delayed because the officers of 
the society examined refused to disclose* the names and place* of 
residence of the foster-parents. An order was made by Mr. 
Justice Britton on the 1st April, 1915, that the que-stions shoulel 
be answered by the society. Mr. Justice Britton’s order, upon 
appeal by the society to the Se*conel Divisional Court of the* 
Appellate Division, was discharge*d. There is no publishe-el note 
of the grounds of this ele*cision; but, on inquiry of Mr. Justice 
Riddell, I learn that the Court, in the circumstances of the case 
as disclosed, did not think it proper to order eliscovery to be made, 
and so in effect deciele*d that there was a qualified privilege- 
exercisable by the society in suitable cases, with which the Court 
will not interfere. There is, therefore, no absolute* right in the* 
parent or applicant to compel a disclosure of the* whereabouts of 
the foster-home* and the name*s of the foster-pare*nts, but the* 
right is subject to the sound anel reasonable discretion of the 
society, controllcel of course by the Court, as to when the appli­
cant is to be assisted in this elirection. Here the society uneler- 
take* to apiH'ar for the foster-parents; ami so the matter, after 
some elelay, was bremght on for final elis])osition, with the aelelitiem 
of further and fresher affielavits, in the early part of this ye*ar.

The affidavits for the applicant go to shew that since his 
return lie has for less than a year anel a half lived with his wife* 
anel family in domestic oreler anel comparative comfort; that he­
lms gathered a little money together, anel is a good worker, as 
is also his wife, and that they are able and willing to proviele for 
this youngest chile!, anel seek her return.
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ON1 • Having laid this foundation of restored domestic relations
S. ( suitable for the return of the girl, coupled with the ability and
*pi the willingness of the parents, the stress of the argument is,

D’Andrka. that the natural right of the father ns a parent to the custody 
Boyd. < of his child is paramount, or should at least be preferred to the 

claim of the society and the foster-parents. The normal well- 
ordered home is unquestionably preferable to the foster-home, 
however well-ordered.

Had the applicant always lived in his home as now, no removal 
of a child could have taken place. But both the parents by their 
conduct opened the door for the benevolent work of the Children's 
Aid Society to act in loco parentis to the deserted child. Their 
intervention has duly reached its culmination in finding a new 
and suitable home for the waif so rescued. And the Court 
ought not, on general principles, lightly to interfere with the 
status quo.

This brings me to the next question, whether, the removal 
having rightly taken place, and the child having been legally 
taken over by the statutory guardian and legally transferred 
to foster-parents, who stand, by the act of the law, in loco parentis, 
she should be taken away from an unexceptionable home, in a 
healthy locality, and transferred to the crowded life of a city, 
with no reasonable assurance that the well-being of the child 
will be in any wise bettered by such a change. The antecedents 
of both parents are not reassuring—though both may have turned 
over a new leaf and made a better beginning in life. Still the 
Court, having regard to the claims of the child, should not act 
on a peradventure, and perhaps undo many good and wholcsom** 
qualitics cultivated by the foster-parents. This is the crux 
of the controversy. Is it not the better policy, contemplated 
by the Legislature, to leave well alone? There is no evidence 
that the foster-parents have for these two years and a half failed 
in their duty; the contrary is the present aspect of the situation. 
There is no assurance that the contemplated change will work 
for the benefit of the child—will make for the improvement of 
her physical, moral, and religious condition.

This whole situation being the outcome of paternal legislation, 
and the functions and attitude of the Judge being also of paternal 
character, according to the venerable jurisdiction of the Court 
of Chancery, it is fitting to consider the statutes which control
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and the state of the law as interpreted by its masters and expon­
ents.

The position of the society to which a child is committed, 
and that of the foster-parents to whom the child is transferred 
by the society, arc legally defined. The society becomes the 
legal guardian of the child: Children’s Protection Act of Ontario, 
R.S.O. 1914, ch. 231, sec. 14 (1); and the foster-parent, who 
agrees to assume the duty of a parent and to whom the society 
hands over the person of the child, is also constituted legal 
guardian of the child: Apprentices and Minors Act, R.S.O. 1914, 
ch. 147, sec. 3 (1).

From the custody of such foster-parents and from the pro­
tection of such foster-home the child shall not be removed by 
the parent unless it be made clear to the Judge and he is satisfied 
that the removal will tend to the advantage and benefit of the 
minor: R.S.O. ch. 147, sec. 4; R.S.O. ch. 231, sec. 14 and sec. 27. 
That legislation is the embodiment of a principle well recognised 
and followed in the exercise of the Court’s paternal jurisdiction 
in regard to infants. As expressed by Lindlcy, L.J., in In re 
McGrath, [1893] 1 Ch. 143, 148, the duty of the Court is “to 
leave the child alone, unless the Court is satisfied that it is for 
the welfare of the child that some other course should be taken;” 
and he goes on to explain that the word “welfare” is read in its 
widest sense—that “the moral and religious welfare of the child 
must be considered as well as its physical well-being.”

As to the affidavits filed by the applicant touching his present 
domestic conditions, we must, as said by Pollock, R., in In re 
Goldsworthy (1876), 2 Q.B.D. 75, 84, apply to this phase “our 
general experience of life, and (to) remember . . . how easy
it is for a man to find persons ready to speak in his favour, when 
they can know nothing of his inner life.” This home is that of a 
foreigner, and those who speak of its commendable character 
can be only superficially informed. But, granting full measure 
of acceptance to what is said, we have on the other side no sug­
gestion by the applicant that the foster-home is other than it 
ought to be. True it may be that the applicant, not knowing 
the names and residence of the foster-parents, cannot supply 
any evidence on that head; yet we have the assurance by the 
direct evidence of the local agent of the Children’s Aid Society 
that all the obligations of the foster-parents have been observed,
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OWT' and we have the moral effect of the supervision of the society
8. C. itself to see that the child is well cared for. The situation, as
rr contemplated by the Legislature and interpreted by the Courts, 

D’Andhea. i8f that there is a certain measure of privilege extended to these 
Boyd, c. foster-parents, that they shall not be disturbed by the interfer­

ence of parents who have been judicially determined to be unfit 
custodians of their children, and that the even tenour of the 
child’s life in the new home should not be interrupted by outside 
undesirable influences. This being the situation, it is to be 
assumed that the present custody of the child is salutary and in 
every way convenient and proper in itself, and the onus is on the 
applicant to shew that a change is desirable in the interests of 
the child.

Our law is to some extent based on the English Custody of 
Children Act of 1891 (54 Viet. eh. 3); and before that Act the 
law was laid down in England that it was necessary for one who, 
by reason of his parental right, sought to take his child out of 
custody otherwise unobjectionable, to satisfy the Court that the 
child migh be removed and restored to him without imperilling 
the safety or welfare of the child in some serious and important 
respect : In re Goldsworthy, 2 Q.B.D. 75.

It occurred to me during the argument that it might be well 
to speak with the child. “lTp to a certain age children cannot 
consent or withhold consent. They can object or they can submit 
But they cannot consent The law has now fixed upon
certain years—as to boys the age of 14, and as to girls the age of 
16—up to which, as a general rule, the Court will not inquire 
upon a habeas corpus, as between the father and the child, as to 
the consent of the child to the place, wherever it may be. But 
above the age of 14 in the case of a boy, and above the age of 16 
in the case of a girl, the Court will inquire whether the child 
consents to be where it is:” Brett, M.R., in In re Agar-Elli* 
(1883), 24 Ch. D. 317, 326. That is “the age of discretion : ' 
Eversley on Domestic Relations, 3rd ed., p. 510. This question of 
age is discussed in In re Connor (1863), 16 Ir.C.L.R. 112,118; and 
there is an interesting case of In re 0}Hara, [1900] 2 I.R. 232, in 
which a girl of 11 was examined by the Judge below, but in appeal 
the case was decided on parental rights, as the ease did not fall 
within the Custody of Children Act. In Ontario, the sense of 
the community has changed these figures so that the age of
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discretion, as of consent,stands at 14 for a boy and 12 for a girl: 
R.S.O. 1914, eh. 147, sec. 3 (1); and see Smart v. Smart, [1892] 
A.C. 425, at p. 435.

In the light of what has been said as to age, the last clause of 
sec. 27 of the Children’s Protection Act may be explained. It 
reads: “Nothing in this section shall affect the power of the Judge 
to consult the wishes of the child in determining what order 
ought to be made or any right which a child now possesses to 
exercise its own free choice:” R.S.O. 1914, ch. 231, sec. 27, sub- 
sec. 5.

In the first part of the sub-clause,“ the power of the Judge” 
refers, I take it, to the discretionary power exercised by a Judge 
in Equity to inform himself as to the child’s mind and wishes, 
even if of comparatively tender years; the last part, “the right 
of the child,” refers to the power of vetoing or consenting given 
by the Apprentices and Minors Act to boys of the age of 14 and 
girls of the age of 12: R.S.O. ch. 147, sec. 3 (1).

The age of the girl in this case, not yet 9 years old, is not such 
as to require me to ascertain her views, which, whatever they are, 
could, I think, throw little, if any, light on the matter to be decided.

The applicant has to prove or to shew in some satisfactory 
way that the removal of the child from the custody of the foster- 
parents will enure to the welfare of the child. The onus on the 
parents has not been discharged. In my best judgment, after 
much consideration of all the aspects presented, it does not seem 
to me, in the interest of the minor, that any change is desirable.

The application is refused, but it is not a case for costs, even 
if any be asked. The parent should not be penalised in any 
bond fide attempt, though it may appear ill-advised, to get back
his child. ---------

LYMAN v. ROYAL TRUST CO.
Quebec Superior Court, Maclennan, J. June 6. tdlti.

Wills (§111 D—100)—^Charitable bequest—Vauvenehs.
Bequests made under the terms of a holograph will, whereby the 

testator designates as beneficiaries “the Tuberculosis League or other 
similar work," and “for missionary purposes,” are too vague and un­
certain to admit of performance, and will he declared as null and void 
at the suit of the residuary legatees.

ONT.

8. C.

Ri:
D'Andrfa.

QUE.
s. c.

Casgrain & Mitchell, for plaintiffs; Perron A' Taschereau, for Statement, 
defendants.

Action for the construction of a will.
Maclennan, J.:—The female plaintiff is a niece and one of Ma«i.<nnan j



758 Dominion Law Reports. (31 D.L.R.

QUE.

8. C.

Tritst (Jo.

M iv limita n. I

the heirs at law of the late Henry Herbert Lyman who died on 
May 20. 1014. The Royal Trust Co. is trustee with which is 
associated two of the testator's brothers as executors, who are 
the defendants. Under the terms of a holograph will the late Mr. 
Lyman gave his entire estate in trust to the trustee and executors 
and from the trust so constituted made certain 1 requests after 
payment of which the residue is to be divided according to law. 
The testator died without leaving issue. The female plaint ill' 
is entitled to receive part of the residue and she contends that three 
of the bequests in the will are void on the ground of uncertainty 
and inasmuch as the legatees are not sufficiently designated.

The bequests in question are made in the following terms: - 
I. To aid in tin* establishment of a Montreal 1’uhlie Library, free from 

all civic or ecclesiastical control, the sum of $20.000 is to lie set aside in high 
class securities and allowed to increase from the annual revenue till such 
time as a sufficient amount has been suhscrilwHl and paid in to responsible 
trustees to make with the bequest not less than $1.000,000 when the amount 
of my bequest with all increment may he handed over to the said trustees 
2. Tuberculosis D-nguo or similar work. $1,000; 0. Tor missionary purposes. 
110,000.

Persons benefitted by a will must he in existence at the death 
of the testator and be clearly known to lie the persons intended 
by him. It is not necessary that the legatees be mentioned by 
name provided the class to which they lie long l>e sufficiently 
designated to enable their identification to be made. A will 
must dispose of property in such a manner that the trustee or 
executor can be compelled to carry out its provisions if he does 
not voluntarily do so, and if the will does not clearly specify 
the legatees to whom the pro])erty is left and legatee's who can 
comi>el its execution, the l>equest is null on the ground of vague­
ness and uncertainty.

When a will fails on the ground of vagueness and uncertainty 
it is the duty of the Court to annul and set aside the bequest 
for the benefit of the legal heir or heirs.

It is admitted by the parties that the Tuberculosis Ix*agu« 
is extinct and the bequest to it therefore had lapsed. What did 
the testator mean by the words “or similar work?” He does 
not say who was to carry on the similar work or where it was to 
he carried on and the expression is so vague and indefinite that 
there is no reasonable certainty as to what was intended by the 
testator.

The bequest to a Montreal public library was not to become
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effective* until such time as a sufficient amount with the bequest 
to make1 $1,(MM).000 had been subscribed and paid in to res]xmsible 
trustees, and the library was to be free from all civic or ecclesias­
tical control. No such library exists or is in sight and there is no 
reasonable certainty that such a library will be established in 
Montreal within any reasonable time. What can be said in 
support of the bequest of 810,000 “for missionary purposes?" 
The word “missionary" as used here is too vague and uncertain 
to have any definite meaning to it. To give effect to
this bequest it would be necessary to add what the testator did 
not add, namely, the denomination of the missions to receive the 
bequest. The Court cannot make a will for the testator; that 
privilege belonged to him alone. The different denominations, 
Anglican. Methodist, Presbyterian. Congregational, Roman 
Catholic and other Christian churches all maintain missions 
and when a testator leaves a sum of money for missionary pur­
poses without any indication of what particular missionary 
enterprise he intended to benefit, how can the trustee, executor, 
Court or any other person definitely say who was intended by 
the testator to be the recipient of the bequest. If the Court 
were to say it should be given to any particular church for the 
missionary purposes of that church, the Court would to all 
intents and purposes be making a will for the testator for tIn­
disposition of 810,000 of his property. The Court has no such 
power, and the liequest is therefore void.

The Court therefore adjudges ami declares that the said 
bequests in the will of the late 11. II. Lyman, to aid in the establish­
ment of a Montreal public library, to the Tuberculosis League 
or similar work and for missionary purpose are null and void on 
the ground of vagueness and uncertainty and inasmuch as the 
legatees entitled thereto are not sufficiently designated. The 
three amounts form part of the residue of the estate and belong 
to the legal heirs of the testator. The costs of the submission are 
ordered to be paid out of the estate funds.

ALTMAN v. MAJURY.
Ontario Supreme Court. Ap/teUntc Division, Meredith, C.J.C.I*., Magee anil 

lloilgins, JJ.A. and Lennox, •/. September 19, 1916.

New trial (§ II—5)—Denying defence of justification—Probable
CAUSE IN FALSE ARREST.

In un action against a |m»Hco constable for false arrest without warrant.
in which the defendant was not permitted to set up reasonable and

Mai lonnun, J.

ONT.

s. c.

3030
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ONT. probable cause in j uni i fi eat ion for making the a r rent without a warrant 
a new trial will be granted.

S. (Sec. 30 Crim. Code, referred to.]

Altman Appeal by the defendant from the judgment of Clute, J.,
Majvky. in an action tried before him with a jury at Toronto on the 27th

Htatvniput. and 28th April, 1916. Reversed.
The plaintiff lived at No. 70 Beverley street, in the city of 

Toronto, and brought the action against the defendant, a police 
constable, to recover damages for forcible entry upon her premises 
on the 23rd October, 1915, and arresting and assaulting her on 
that occasion.

NaraUtb,

The jury found, in answer to questions submitted to them, 
that the defendant did forcibly enter the plaintiff’s premises and 
arrest her as alleged; that she was not keeping a common bawdy- 
house when the defendant entered her premises; and assessed 
the damages at $1,500. On these answers, Clute, J., gave 
judgment for the plaintiff for $1,500 with full costs.

The defendant appealed on several grounds, among others 
that the damages were excessive, and that new and material 
evidence had come into his possession since the trial.

H. H. Dewart, K.C., for appellant.
E. G. Morris and G. R. Roach, for respondent,
The judgment of the Court was delivered orally by
Meredith, C.J.C.P. :—The trial of th:.s case was not conducted 

in a manner which was quite satisfactory. It does not seem to 
me to have tended to a deter.dilation of the actual rights of the 
parties.

The acts complained of by the plaintiff were the acts of the 
defendant, a police constable; and he desired to set up the defence 
that all he did was done in the belief, on reasonable and probable 
grounds, that the plaintiff had committed an offence against the 
Criminal Code for which she might be arrested by him without a 
warrant; and, if that were so, he may have been justified in 
making the arrest, whether the offence had been committed or 
not. But such a defence was not permitted to lie relied on.

It may be that there was some misunderstanding on the part 
of all concerned in the trial; it may be that counsel for the defence 
did not state their point as clearly as it ought to have been stated ; 
but that I cannot think a sufficient reason for depriving the 
defendant altogether of any defence he desired to make based
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upon the 30th section of the Criminal Code,* of any defence he <>NT. 
really has under it. H. (\

That which ought to he done in all cases is to determine all Altman

the real matters in question between the parties, and that was *’• 
...... Majvry.not done in this case. ----
The defendant should have been allowed to rely upon the eSp1’ 

provisions of the Criminal Code, and, if necessary, leave to amend, 
so that he might, should have been given.

The application for a new trial is also based on the ground of 
the discovery of new evidence. If that were the only ground 
upon which it could be granted, I should not be in favour of 
granting it; yet it it$ a matter of some satisfaction that in this 
respect also the parties may have a fuller and better trial.

The judgment and verdict must be set aside so that there 
may be a new trial of the real, and the whole, matters in difference 
between the parties; and each party may now amend the plead­
ings so as to set up any substantial cause of action or defence that 
she and he may be advised to plead respectively.

All costs to be costs in the action. New trial ordered.
•R.8.C. 1906, ch. 146, sec. 30: “Every peace officer who, on reasonable 

and probable grounds, believes that an offence for which the offender may be 
arrested without warrant has been committed, whether it has been com­
mitted or not, and who, on reasonable and probable grounds, believes that 
any person has committed that offence, is justified in arresting such jxsrson 
without warrant, whether such person is guilty or not.”

R. v. DRUGGIST SUNDRIES CO. SASK.
Saskatchewan Supreme Court, Lamont, J. November 28, 1916. ,7^7

Intoxicating liqvorh (8 III D—70)—Unlawful hales—Patent Medicine

A manufacturer registered as a proprietor of a patent medicine under 
the Proprietary or Patent Medicine Act (pom. Statutes 190S, ch. 50) 
cannot ne prosecuted under the Sales of Liquor Act (Snsk.) for selling 
it, even if it contains a higher tiercentage of alcohol than that permitted 
by the Proprietary or Patent Medicine Act. The pro|>cr course would 
be a prosecution under the latter Act.

Appeal from a prosecution for unlawful sale of liquor. Statement.
W. M. Rose, for prosecution; W. B. Willoughby, K.C., for 

respondent.
Lamont, J.:—The questions involved in this appeal are: Umont.j 

1. Can the manufacturer of patent medicine who holds from the 
Dominion Government a license under the Proprietary or Patent 
Medicine Act to sell such medicine be prosecuted under the 
Sales of Liquor Act for selling the same? 2. If so, has the Crown
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established that the mixture known as “ Kennedy's Tonic Port” 
is not in accordance with the requirements of sec. 7 of the Pro­
prietary or Patent Medicine Act?

The respondent is registered under the Proprietary or Patent 
Medicine Act, being ch. 56 of 1908 (Can.), as the manufacturer 
of the tonic jiort in question. The certificate of registration 
contains the following provisions :—

Vmler the authority of this certificate the medicines mentioned in the 
application therefor, dated July 13, 191fi, or which may he subsequently 
added to such application under sec. 3 of the Act, may he dis|Mised of by 
Druggist Sundries Co. Ltd. until March 31, 19l(i. providing all other pro­
visions of the Act with respect thereto have been complied with.

Sec. 239 of the Sales of Liquor Act, R.S.S. 1909, reads as 
follows:—

Nothing in this Act contained shall interfere with the right of any person 
to buy or sell proprietary or patent medicines as provided by an Act of 
Parliament of Canada, intituled the Proprietary or Patent Medicine Act.

Provision is made in said Act (i. e., the Proprietary or Patent 
Medicine Act) for the punishment of any person who fails to 
observe the provisions of this Act, and also for the cancellation of 
the certificate of registration.

Counsel for the prosecution contended that the license to sell 
under said certificate extended only to such medicines as were 
shown to comply with sec. 7 of the Proprietary or Patent Medicine 
Act, while counsel for the defence contended that sec. 239 ex­
cluded from the provisions of the Sales of Liquor Act all sales 
made under the authority of the certificate given under the 
federal Act, and that as long as the certificate is continued, a 
vendor of “Patent Medicines” is subject to a prosecution for 
selling the same only under the Federal Act.

1 am of opinion that the contention on liehalf of the respond­
ents is correct to the extent at least that a prosecution will not 
lx* under the Sales of Liquor Act. By sec. 239, aliovc quoted, 
the Sales of Liquor Act is not to interfere with the right of any 
person to buy or sell patent medicines as provided by the federal 
Act. It is the right to buy or sell that is not to be interfered 
with, and it is the right to sell which is provided for in the federal 
Act. The right to sell implies a correlative right on the part of 
someone else to buy. The words “as provided by an Act of 
the Parliament of Canada intituled the Proprietary or Patent 
Medicine Act” in my opinion relate to the right to buy or sell,
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and were not intended to be a limitation upon the words “ Pro­
prietary or patent medicines.”

That such was the intention of the legislature seems to be 
borne out not only by the language of sec. 239 itself, but also 
by a consideration of the result which would follow the adoption 
of the view contended for by the prosecution. If that interpreta­
tion were adopted, it would mean that every druggist or druggist’s 
clerk who sold patent medicines and every ]>erson purchasing 
such patent medicines would 1m- guilty of a violation of the pro­
visions of the- Sales of Liquor Act if the patent medicines contained 
a larger amount of alcohol than was required as a solvent or pre­
servative, although none of them might have been aware and 
could not, with reasonable diligence, have ascertained that it 
contained an excess of alcohol.

Under sec. 14 of the Proprietary or Patent Medicine Act, 
where a person is charged with selling a patent medicine which is 
not in conformity with the provisions of that Act and he proves 
that upon the package there appears the- name and number 
under which the medicine is registered, with the words: 
“Proprietary or Patent Medicine Act,” and also the manufac­
turer's name and address, and if the person so charged also proves 
that he sold the said medicine in the same state ns when he pur­
chased it and that Ik- could not, with reasonable diligence, have 
obtained knowledge of such medicine being of a character con­
trary to the provisions of the Act, he shall be discharged. To 
give effect to the contention of the prosecution would be to de­
prive a vendor of the protection afforded by this section. In my 
opinion the legislature is not competent to take away such pro­
tection. The protection is given by the Parliament of Canada, 
legislating upon a subject which, it is not disputed, was within the 
legislative competence of parliament. Such an enactment 
cannot be overborne by provincial legislation.

In the Sales of Liquor Act there is, in my opinion, not only no 
attempt to override the Proprietary or Patent Medicine Act but 
there is an express declaration that the right to sell given by the 
federal Act shall not come within the scope of the provincial Act. 
I am therefore of opinion that, so long as a manufacturer is regis­
tered as the proprietor of a patent medicine and holds a certificate 
giving him the right to sell such medicine, he cannot be prosecuted 
under the Sales of Liquor Act for selling it, even although it does

I)nvaoi6T
Sundries

*:

fl«!
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contain a higher jiercentnge of alcohol than is permitted under 
the Proprietary or Patent Medicine Act. If the medicine he 
sells does not comply with the provisions of the last mentioned 
Act, the proper course is to prosecute him under that Act. On 
a second conviction he is liable to have his certificate of registra­
tion cancelled. After cancellation of the certificate he would 
have no protection under the federal Act. 2. In reference to 
the second question all I need say is that the evidence, in my 
opinion, did not establish that the tonic port in question contained 
a larger quantity of alcohol than was allowed by sec. 7 of the 
Proprietary or Patent Medicine Act. That section in part reads 
as follows:—

7. No proprietary or patent medicine shall be manufactured, imported, 
vx|x>scd, sold or offered for sale (6) if it contains alcohol in excess of the 
amount required as a solvent or preservative, or does not contain sufficient 
medication to prevent its use as an alcoholic beverage.

There was, as is not uncommon in cases of this kind, con­
flicting opinions among the experts called. It was, however, 
admitted by I)r. Parker, who, along with Dr. Charlton, gave 
evidence for the prosecution, that he was not prepared to say that 
there was mort* alcohol in this tonic port than was necessary to 
preserve it from deterioration while a package was being used, 
if the medicine was to be put up in packages the size of those 
produced, which were what is known as “quart bottle size.” 
Rut he gave it as his opinion that the mixture could be put up 
in much smaller bottles; say, bottles containing only one dose 
each, and that in such case a much smaller (plantity of alcohol 
would Ik* required.

I agree with him that if the mixture was put up in bottles 
containing only a single dose a much smaller quantity of alcohol 
would be necessary as a preservative, but I cannot see that the 
respondents are called upon to put their mixture in smaller pack­
ages. Packages of this size are common for mixtures of this kind. 
The evidence, I think, discloses that such tonic ]>orts as Wincarnis, 
the invalid port sold by the Saskatchewan (îovcrnment, and others 
of the same class are all sold in the quart bottle package. Then* 
is nothing before me from which it could be inferred that 
packages of this size, which evidently are suitable to the trade, 
were not in the contemplation of the department when it issued 
the certificate of registration to the respondents.

It is, therefore, in my opinion, not shewn that the tonic port
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in question contained mure alcohol than was necessary to preserve 
it. As to the medication, I accept the testimony of the local 
physicians who have had experience with the effect of the mixture 
on their patients and who have testified that the medication is 
sufficient to prevent its being used as a beverage.

The appeal will, t herefore, be dismissed. Appeal dis missel.

SASK.
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WOOD v. WOOD. ONT.
thiturio SuprriiH Court, (Jarrou\ Muclaren, Mayer amt Hudgins, JJ..\

Juu. 12, 1910. s (

CONFLICT OK LAWS (| II 152) DlVOItCK AND \ 1,1 MON Y -1*1 III.IC POLICY.
A |M*nnan(‘nt lUimmiy judgment <*mh<nlip<l in :i foreign divorce decree 

in not of it |N'tiiil nature, and is enforceable in the Courts of Ontario for 
arrears of payments thereunder; the fact that because of re-marriage 
of the husband its enforcement would result in contributing to the sup­
port of a divorced wife while a wife was living does not contravene the 
morals upheld by English law.

Appeal by the defendant from the judgment- of the County Statement. 
Court of the County of York in favour of the plaintiff in an action 
upon a foreign judgment. Affirmed.

F. J. Hughes, for appellant .
The judgment of the Court was delivered by 
Hodgins J.A. :—Appeal by the husband from the County Court n->'i*m«.?j a 

of the County of York in an action on a foreign judgment pro­
nounced by the Supreme Court, State of New York, Erie County, 
on the 16th January, 1912. This judgment dissolved the marriage 
between the appellant and respondent and forbade the appellant to 
marry again during the lifetime of the respondent. It gave the re­
spondent, the care and custody of the child bm of the marriage, 
and ordered “that the defendant pay to the plaintiff the sum of $50 
per month for the support of herself and said child as provided 
in the order entered herein September 15th, 1911.” The latter 
order was made on consent and contained this provision : “It 
is hereby.ordered that the plaint iff be and she is hereby allowed 
the sum of fifty dollars ($50) per month, beginning September 
15th, 1911, for the support and maintenance of this plaintiff and 
the child of the parties hereto, Inirn May 16th, 1908, during each 
and every month hereafter, and that defendant pay to the plain­
tiff the sum of fifty dollars ($50) per month in payments of twenty- 
five dollars on the first and fifteenth of each month hereafter, be­
ginning Septemlier 15th, 1911, such payments l>eing for the sup­
port and maintenance of this plaintiff and the said child allows 
as aforesaid. ”
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The amount claimed, and for which judgment has been en­
tered, is $005, being about twelve months’ arrears up to the 
15th January, 1916. The appellant married again, in Ontario, 
on the 11th November, 1915.

The appeal was substantially on two grounds: first, that the 
judgment was recovered in a penal action; and, second, that, 
having married again, to enforce the judgment would be to com­
pel a man to support two wives, and that this was contrary to the 
moral rules upheld by English law. This last ground was the 
best definition I could get from counsel in explanation of the ground 
of appeal (d), “that the plaintiff has no cause of action in the 
Province of Ontario except upon a foreign judgment, which is 
against natural justice, and therefore invalid.”

In Robertson v. Robertson, 10 O.L.K. 170, also a case of 
absolute divorce, a judgment for arrears of alimony past due upon 
a foreign judgment was held by the Chancellor to be enforceable 
here. His decision is founded upon the judgment of a Divisional 
Court, in Swaizie v. Swaizie, 31 O.R. 324. In that case the juris­
diction of the foreign Court was contested, but here no such 
question is raised; and, if it were, the jurisdiction is established by 
the evidence given at the trial. An additional authority of 
some interest regarding the right to recover the damages given 
by a foreign judgment of divorce against the co-respondent 
is Phillips v. Ratho (1913), 29 Times L.R. 000.

The want of finality attributed to the English decree for 
alimony (see Robins v. Robins, [1907) 2 K.B. 13) is not apparent 
in the foreign judgment sued upon here, although it is not expressed 
in the same ample way as in that proved in the Swaizie case; 
but it appears from the evidence at the trial that the New York 
Court can revise its adjudication upon the quantum allowed.

It may be that, if alimony had been ordered in an action in 
Ontario, the power reserved under sec. 34 of our Judicature Act, 
R.S.O. 1897, cli. 51, to deal with the permanence of the grant, 
might affect the finality of the judgment ; but, even if so, no 
Ontario Court could interfere with the New York judgment 
except by refusing to enforce it, for which no reasons are sug­
gested except those already mentioned. This view is in conso­
nance with that expressed by Jeune, J., in Moore v. Hull, [1891J 
P. 279.
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The requirements set out in the judgment of the House of 
Lords in Nouvion v. Freeman (1881)), 15 App. Cas. 1, at p. 9, that 
“it must be shewn that in the Court by which it was pronounced 
it conclusively, finally, and for over established the existence of 
the debt, of which it is sought to be made conclusive evidence in 
this country, so as to make it res judicata between the parties,” 
appear to be met in this case, so far as the arrears are concerned; 
for the testimony given by Mr. Madden, a practising attorney 
in New York State for over sixteen years, does not in any way 
indicate, but rather the reverse, that the Court could revise the 
amount past due. It may be added that under the procedure 
in New York State the judgment now sued on is a final one, pro­
nounced three months after the preliminary and interlocutory 
decree for dissolution had been made.

Permanent alimony is defined and the right to it described as 
“that legal proi>ortion of the husband’s estate which by sentence 
of the Ecclesiastical Court is allotted to the wife for her main­
tenance after sentence of divorce (i.e., a mensâ et thoro) by reason 
of the cruelty or adultery of the husband, as the permanent 
allowance to be paid by the husband to the wife during the 
period of their separation.”

This definition is quoted with approval in Leslie v. Leslie, 
(1911] P. 203, by Sir Samuel Evans, President, and is practically 
identical with the explanation given by Mr. Madden of the mean­
ing of the alimony granted by the final order of the Supreme 
Court of New York.

The objection that the judgment is one recovered in a penal 
action cannot be sustained: Huntington v. Attrill, [1893] A.C. 
150; Iiaulin v. Fischer, [1911] 2 K.B. 93.

As to the other objection, it appears to leave out of considera­
tion the fact that the judgment sued upon effectually terminated 
the bond of matrimony, as is evidenced by the marriage of the 
appellant, based upon the divorce thereby obtained. Hence the 
appellant is not, by satisfying this judgment, while married to his 
present wife, contributing to support two wives, but rather pay­
ing the legal penalty for those acts which, while enabling him to 
re-nmrry, entail a yearly reminder of his past delinquencies.

While the jurisdiction of the New York Court to grant per­
manent alimony following an absolute divorce was questioned at 
the trial, nothing was elicited to cause difficulty on that point in

ONT.
s. c

Wood.

Hodgine, J.A.
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ONT. this case. But, as the jurisdiction here and in England appears
S. c. to depend on statute law, which is not the case, apparently, in
Wood

Wood.

New York State, according to Mr. Madden, it is necessary to 
say that this decision is not to be taken as indicating that this 
Court has finally considered and adjudicated upon that point if

H origins. J.A. it should he raised under circumstances which require its deter­
mination. Appeal dismissed with costs.

ALTA. LINEHAM v. McNEILL.
8. C. AllxrUi Supreme Court, Appellate Division, Scott, Stuart and Deck, JJ.

November S, 1916.
Execution (§ I—11)—Foreclosure—Land outside province—Ht a y ok

EXECUTION.
Sec. 02 of the Lund Titles Act (Alta.) as amended in 1916, providing 

that no execution shall issue upon a personal judgment obtained under 
power of sale or covenant contained in a mortgage or agreement for the 
sale of lands, until sale or foreclosure of the lands is first ordered and 
hail, does not apply with res|>ect to an execution upon lands situate 
outside the province. The Court has inherent power, however, in cases 
where it ap|>enrs just and convenient, to order a stay of any execution 
proceedings.

Statement. Appeal in re ation before Simmons, J. Granted.
11. 1*. 0. Savory, for plaintiffs; A. M. Sinclair, for defendant. 
The judgment of the Court was delivered by

Beck. J. Beck, J.:—The plaintiffs obtained judgment in this Court 
against the defendant on a covenant for payment contained in 
an agreement for the purchase of lands in British Columbia. 
Execution was issued. The defendant made an application to 
Simmons, J., to set aside the execution or alternatively to stay 
the execution and all procee<lings in aid of execution until the 
lands comprised in the agreement should be sold. The motion 
was referred to this Division.

The motion was Iwiscd upon an amendment made to the Land 
Titles Act by the Statute IjUW Amendment Act, 1916, eh. 3, sec. 
15, which amended sec. 62 by adding thereto two provisions of 
which the second is as follows:—

Where any action or proceeding has before the date of tin- pawing of 
this subsection (April It), 1916) l»een taken or shall thereafter be taken in 
any Court either under the provisions of this section or to enforce the observ­
ance of the covenants, agreements, stipulations or conditions contained in 
any agreement for the sale of any land, and personal judgment has been or 
shall he obtained therein, no execution shall issue thereon until sale of the 
land mortgaged or encumbered or agreed to Ik; sold has lieen had or fore­
closure ordered and levy shall then he made only for the amount of the judg­
ment or mortgage debt remaining unsatisfied with costs.

1
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The full title of the Land Titles Aet is an Act respecting real 
property in the Province of Alberta, and an examination of its 
many provisions and of the various items of legislation, which 
led up to the provision alxive quoted, lieing inserted in the Land 
Titles Act, and a comparison of the terminology of these recent 
enactments with the Act itself leaves no doubt in my mind that 
the provision alxive quoted has no application in the ease of lands 
situate outside of the province. I think therefore that the motion 
must be refused.

On the other hand, the Court has a very wide inherent )X)wer 
to stay proceedings. The power to stay without limit of time 
or condition is usually exercised only where the proceedings 
sought to be stayed are obviously frivolous, or vexatious or an 
abuse of the process of the Court. A temporary stay for certain 
purposes or under conditions is much more readily granted and
1 think it is correct to say that such a stay may properly be 
granted when under all the circumstances, in the exercise of a 
reasonable discretion, the Court or Judge decides that it is just 
and convenient.

The question of the inherent power to stay is dealt with in 
the following cases: Bcichel v. Magrath, 14 App. Cas. 665; Logan 
v. Bank of Scotland, 1 K.B. 141; Egbert v. Short, [1607]
2 Ch. 205; Be Norton's Settlement, [1<M)8] 1 Ch. 471.

I think the1 present case is one in which a stay might very well 
be granted on the ground that the legislature has quite clearly 
evidenced its intention that residence in this province shall not 
be subjected to execution upon covenants in mortgages or agree­
ments for sale so long as the land, if available, has not been 
realized upon and then, of course, only in respect of any deficiency 
and that it is scarcely fair and equitable that non-residents 
who have purchased lands in Alberta should receive the benefit 
of the Act while actual residents for whose benefit the Act was 
no doubt passed should not get the benefit because they happen 
to liave dealt in land outside the province.

I think, however, a motion on this ground can lx* much more 
conveniently and satisfactorily dealt with by a single Judge 
to whom all the facts and circumstances can lx- made known 
and before whom the details of the terms of an appropriate 
order can be discussed in the light of further information than

ALTA.

S. <\ 

Linkham 

McNkiix.

Heck,J

49—31 D.L.H.

6
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Al/IA. jH |)vfor(- us. The applicant will have liberty to make such a 
S. < motion.

Lineham As to the costs of the application so far, 1 think there is no 
reason why they should not be ordered to l>e paid by the defend- 
ant forthwith. In this connection I call attention to r. 645 

aeok. i which obviates the necessity for another writ of execution; and 
these costs should be treated as comprised-in the execution and 
as being part of the subject matter of the motion to the Judge. 
The costs of the motion when made should be left to the discretion 
of the Judge. Application granted.

ONT KELLY v. OTRIAN.
~~ Ontario Supreme Court. Middleton, J. June 6, 1916.
H.C.

Conflict or laws (§ I (J—125)—Guardianship—I/)cvs or property.
The Courts in this province will recognize the authority of a foreign 

guardian under the foreign law with respect to trust funds situated 
within this province.

Statement. Action by a tutor (appointed by a Quebec Court) to
recover from the defendants’ executors the sum of $8,000.

XI. J. Gorman, K.C., for plaintiff.
C. G. O'Brian, K.C., for defendants the executors.
J. F. Smellie, for Official (luardian.

MiddMoti,j. Middleton, J.:—The plaintiff is “tutor" of the infant
defendants, and sues in this action to recover from the 
executors of the late John Butler the sum of $8,000, which, by 
his will, the testator directed to be divided and distributed equally 
among the children of his late nephew Daniel Murphy, the in­
fant defendants.

Butler resided at the village of L’Orignal, and died there on the 
18th October, 1914. The infants are domiciled and resident in 
the Province of Quel>ec; their father in his lifetime having lived 
at the village of Carillon, in the county of Argenteuil.

On the 5th February, 1912, proceedings were taken in the 
Superior Court before a Notary Public, by which the plaintiff 
was appointed tutor of the infants. According to the law of the 
Province of Quebec, the tutor of an infant represents the minor, 
and is authorised and bound to collect and get in all the property 
of the minor. Security is not required, but the property of the 
tutor stands charged in favour of the minor, and upon default 
the tutor is liable to imprisonment. The right and obligation 
of the tutor with respect to the personal property of the minor



31 D.L.R.I Dominion Law Reports. 771

applies not merely to the property within the Province of Quebec, 
hut to property outside the Province.

The law is fully discussed in the case of Hanrahan v. Hanrahan 
(1890), 19 O.R. 396—a case which is admittedly on all fours with 
this case save that there the fund originated from the estate of a 
testator domiciled in Quebec. The testator was here domiciled 
in Ontario.

ONT.

8. C.

O’Brian.

Middleton, J.

I do not think that this makes any difference. The question 
does not relate to the estate from which the funds originate, hut 
does relate to the rights of the tutor of the infants, and his rights 
depend entirely upon the law of the domicile of the infants. These 
infants residing in Quebec, it devolved upon the legislature and 
the Court of that Province to care for the property of its wards, 
and inter-provincial comity demands that our Court should give 
full effect to the law of that Province and to the pronouncements 
of its tribunals upon a matter which is peculiarly within its 
jurisdiction.

In lie Berryman (1897), 17 P.R. 573, the present Chief Justice 
of Ontario recognised the Hanrahan case as finally disposing of all 
possible doubt concerning the status of the Quebec tutor, although 
he held that the Ontario Insurance Act, in speaking of “a guard­
ian,” referred only to a guardian appointed by a Surrogate 
Court of this Province.

In some earlier cases it had been assumed that our Courts 
ought to exercise a judicial discretion in determining the extent to 
which recognition should be given to the acts of foreign Courts 
with respect to the property of their citizens, and that we ought 
not to permit the handing over to foreign guardians of funds, out 
of the control of our Courts, unless satisfied that to do so was in 
the interest of the* foreign subject according to our standards.

In England the situation was fully reviewed in the case of 
Thiery v. Chalmers Guthrie & Co., [1900] 1 Ch. 80. There Mr. 
Justice Kekewich, notwithstanding the fact that in the earlier 
case of In re Chatard’s Settlement, [1899] 1 Ch. 712, he had re­
fused to recognise the rights of a French guardian without evi­
dence that the money to be received would be used for the benefit 
of the infants, formulated very clearly the principle that, where 
the foreign guardian is entitled by the law of the domicile, the 
fund ought to be paid to him, even when it is a trust fund under



772 Dominion Law Reports. 131 D.L.R.

ONT.

8. C.

O’Brian.
Middleton, J.

the control of the Court ; distinguishing this from his earlier de­
cision upon grounds not readily apprehended.

The subject was further discussed by Mr. Justice North 
and the Court of Appeal in the case of Didisheim v. London 
and Westminster Lank, [ 11)00] 2 Ch. 15. After examining the earlier 
cases in which the discretion was supposed to exist, it is said 
(pp. 50 and 51) by Lindley, M.R., delivering the judgment of the 
Court: “A person absolutely entitled to trust money is entitled 
to have it paid to him or to any one duly appointed by him to 
receive it, and the trustees or the Court acting for them have no 
discretion to refuse1 payment. The same principle is, in our 
opinion, applicable to the case in w’hich trust money belongs to a 
lunatic and a person is duly appointed by a competent authority 
to get in such money for the lunatic. If the title of the lunatic 
is clear, and the authority to act for him is equally clear, we 
fail to see what discretion the Court, acting for the trustees, 
has in the matter. . . . Here we are dealing with an alien
domiciled abroad, and over whom the Courts of this country have 
no jurisdiction except such as is conferred by the fact that she has 
property here. All that the Court here has to do is to see that the 
person claiming it is entitled to have it. . . . On general 
principles of private international law, the Courts of this country 
are bound to recognise the authority conferred on him (the com­
mittee) by the Belgian Courts, unless lunacy proceedings in this 
country prevent them from doing so.”

In the recent decision of lie Lloyd (1914), 19 D.L.tt. 659, our 
Court did not have before it the authoritative decision from which 
I have just quoted ; and cited, as being still the law, the language 
of Mr. Justice Kekewich in the earlier case. The Hanrahan 
decision is quoted with approval, and apparently the refusal to 
recognise the right of the Texas guardian was entirely based upon 
the fact that it was affirmatively shewn that that guardian in­
tended to use1 the fund in a way that was not deemed proper.

It should be borne in mind that where a foreign Court deals 
with the estate of a domiciled Englishman, who is insane, assert­
ing jurisdiction either by reason of his temporary residence abroad 
or his ownership of property abroad, the situation is entirely 
different, and the English Court, not being bound by comity to 
recognise the jurisdiction of the foreign Court over an English
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subject, has a discretion. This is pointed out in the case of 
New York Security amt Trust Co. v. Kcyser, [1901] 1 Ch. 0G6.

The tendency of legislation is entirely in favour of throwing 
the re8|>onsibility upon each country to care for its own citizens. 
Sec 4 (ieo. V. eh. 21, see. 07 (O.), authorising payment of moneys 
of foreigners to the consuls of their respective countries. This 
statute was preceded by proclamations issued by the Imperial 
authorities, which may be found reprinted in the Canadian 
Gazette.

The words of James, L.J., seem appropriate. He says: 
“The Courts of this country have no right . . . praising
themselves ... to say, ‘We will administer the law better, 
and do more justice than the other Court will.’ . . . Courts 
must respect each other:” Fletchers v. liodyers (1878), 27 W.lt. 97.

The judgment will therefore he for the plaintiff for the re­
covery of the money in question, out of which he may pay his 
own costs and those1 of the Official Guardian. The executors 
should pay their own costs out of the general estate of the testator.

-------- Judy meut for plaintiff.
BOLSTER v. SHAW.

Alberta Supreme Court, Scott, Heck, Stuart and Walsh, JJ. November 3, 1916. 

Alteration ok instrvments (§ II B—10)—Promissory note—Adding
NEW M A K ER—MATERIALITY.

An alteration of a promissory note, after its issue, by the addition 
of the name of another maker, a member of a syndicate, who signed the 
note in accordance with the evident intention of all the signatories, does 
not invalidate the note; signature of an additional maker is not a “ma­
terial alteration.”

|33 W.L.R. 577, reversed.)

Appeal by the plaintiff from a judgment of Hyndman, J., 
and cross-appeal by defendant Weatherly in an action on a 
promissory note.

G. It. O’Connor, K.C., for plaintiff, Roister ; II. //. Hyndman, 
for defendants, Creighton, Asmussen & West ; X. I). Maclean 
for other defendants, except Weatherly.

The judgment of the Court was delivered by 
Beck, J.:—Mr. Justice Hyndman found as a fact that the 

note was complete and had been issued before the signature 
of Weatherly was subscribed, and held as a matter of law that 
the addition of his name constituted a material alteration and that 
the note was thereby voided by virtue of see. 145 of the Bills of 
Exchange Act.

ONT.

8. C.

O’Brian.

Middleton. J.

ALTA.

S. <

Statement.

Be«'k. J
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ALTA.

8.C.
Bolster

Shaw.

Beck.J.

The signatories to the note were all members of a syndicate. 
They had a meeting. The Judge says:—

In consequence a meeting of the members was called together at. Stcttlcr 
at which the matter was discussed. All the makers of the note, with the 
exception of Gilbert and Weatherly, were present. It was agreed that in 
view of the extension of time for payment all the members present should sign 
the note and that Bentley should arrange to have as many signatures as 
|M)ssihle among the members of the company. I think the evidence is clear 
that, it was the intention of all present at this meeting that, although it might 
be impossible to arrange for the signatures of all shareholders, an endeavour 
should be made to have as many as fxissible sign. 'I'he note was not signed 
that night, but next day it ap|ieara all signed but (iilbert, who resides in 
Edmonton, and Weatherly, who refused to sign unless all members of the 
company did so. 'i'he note was then taken to Edmonton by Bentley and 
Shaw. Before going to l'erkins and Hamilton they obtained Gilbert’s signa­
ture. Shaw and Bentley then delivered it to Verkins it was Inter endorsed 
by Verkins & Hamilton and finally taken by Shaw and Verkins to Bolster’s 
office, and handed to him, for which he gave the following receipt:—

Received from Verkins ami Hamilton fifteen thousand six hundred 
twenty-seven 19-100 dollars, this being the second payment that was due 
on April lid, 1913. "This” (sir) s. v, 39, 62, 26, west of th<* 4th mer. 
116,627.19. (Sgd.) V. S. Bolster.

About a month or six weeks after this the defendant Weatherly went 
to plaintiff's office and asked if the note in question was there and if so, he 
would sign it. There is no certainty as to what was actually said as the 
evidence is contradictory but at any rate Bolster produced the note and 
Weatherly signed it as the finit after (iilbert.

The defendants now contend that this was a material alteration which 
vitiated the note ns no consent or authority was ever given by any of the 
parties to it.

Bentley in effect says that at the meeting referred to the 
situation was explained to those present by Shaw and himself; 
that all those present except Weatherly, signed the note then or 
the next day; that it was understood that it was left to him to 
get enough more members of the syndicate to sign “to make it 
good;’1 that there wen*, he thinks, 18 members in the syndicate, 
all interested in the transaction in respect of which the note was
given.

Weatherly says that Bentley came in contact witli him and 
asked him if he had signed the note; that he replied that he had 
not and did not know where the note was; that Bentley said it 
was in Bolster’s office; that he went there and asked Bolster if 
he had the note; that Bolster produced it and he signed it.

It is clear on the evidence that Shaw was as largely interested 
as Bentley. The origin of the transaction was a purchase under 
agreement from Bolster by one Bums who agreed to sell to
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Perkins & Hamilton, who agreed to sell to Shaw <te Bentley, 
both of whom got those who subsequently became members of 
the syndicate to take an interest with them under the agreement. 
It is also clear u]m>ii the evidence1 that with respect to getting a 
note signed by as many of the syndicate as could be got to sign it 
and in satisfying Bolster with such a note, Shaw as well as Bentley 
was acting in the interests of and with the knowledge of the other 
signatories to the note; in other words, Shaw and Bentley were 
agents in this respect for the other signatories. Bolster says 
distinctly that when Shaw came to his office along with Perkins 
and brought in the note, Shaw saitl there was another man to 
sign it. He is contradicted as to this by Shaw and also by Per­
kins. It seems to me, however, that it is not material to know 
which is telling the truth, for it seems to be clear as a matter of 
law that if an alteration in a bill or note is made in pursuance 
of the original intention of the parties who claim that it is void 
by reason of the alteration, it is not such an alteration as has that 
effect and, indeed, 1 think this principle is covered by the words 
of the section “without the assent of all parties liable.”

Daniel on Negotiable Instruments, pp. 1403-4; Hr nil v. 
Picard, R. & M. 37; 27 R.R. 727; Clark v. Hlackstock, I Holt 
474; 3 C.L.R. 169; Miron v. Thompson, 9 L.,1. Q.B. 29; Fitch 
v. Kelly, 44 U.C.R. 678; London <(• Provincial Mink v. Roberts, 
22 W.R. 402, and it also seems clear to me that as a matter of fact 
the alteration made by the addition of Weatherly’s name was 
made to carry out the original intention of those signatories who 
are now seeking to take advantage of it, Perkins knew of the 
plan to get as many as possible of the members of the syndicatc 
to sign the note and Hamilton was his associate who stood in the 
same relation to Bolster and Shaw and Bentley, as Perkins, ami 
is therefore, I think, equally IhiuikI.

I think in applying this “rule of law” the widest interpretation 
should bo given to the word intention; that it should Ik* taken in 
the wide sense of understanding. There is no question of con­
tract but merely of a state of mind. And the word “assent” 
used in the section of the Act quoted is a word of much looser and 
wider signification than consent. See Crabb's Synonyms, where 
it is said :—

Assent may be given to anything whether positively proposed by another 
or not, but consent supiioses that what is consented to is promised by some 
other person.

ALTA.

s. c 
Houitkk
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ALTA.

k. <\ 

Boi-htkr 

Siiaw. 

iwk. J.

I think it clear that all the signatories to the note (except 
Weatherly) had the understanding that Shaw and Bentley 
should carry through an arrangement with Perkins and Hamilton 
and Bolster, which would result in their getting time for the 
payment of the liability of the syndicate; that they understood 
the plan to be the giving of a note with as many of the* members 
of the syndicate as members us could be got to sign; that it was 
not altogether a question of Bolster being satisfied that the note 
was good, but largely that all members liable should, as far as 
possible1, be got to la-come liable on the new form into which 
the transaction was lieing put and consequently there was no 
understanding that any signatures offered should be refused 
though offered after the issue of the note; that Shaw and Bolster 
were, it was understood, to carry the matter through; that it 
was not the understanding that Siiaw or Bentley should have no 
authority at all after the note should be handed to Bolster (though 
perhaps this is not important, inasmuch as neither of them did 
anything of consequence after that time except this that after 
the issuing of the note, and I suppose after its maturity, Shaw 
paid SI,500 on account of the note, of which he got $500 from 
Weatherly, and this payment was obviously for the benefit of 
all the signatories to the note, and perhaps Shaw’s action in this 
respect may be taken to be an action on behalf not only of himself 
but also of the other signatories and consequently a subsequent 
assent to the so-called alteration.

On this ground alone, that is, that the so-called alteration 
was assented to by all the signatories, I think the note was not 
invalidated. It of course was binding on Weatherly.

But I am strongly inclined to the opinion that .the addition 
of a signature to a note as maker is not such a material alteration 
as is contemplated by the section quoted. It does not and cannot 
injuriously affect or prejudice the mutual rights oi liability of 
the other makers except to reduce their liability. Then what 
does it matter? Leake on Contracts, 6th ed., p. 591. One of the 
cases cited for this is Suffell v. Bank of England, 7 Q.B.D. 270; 
reversed on appeal, 9 Q.B.D. 555.

The opinion expressed in Daniel on Negotiable Instruments, 
pp. 1388-9, is that the mere addition of the name of another 
maker is not a material alteration.
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In conclusion, I would allow the plaintiff’s appeal with costs ALTA, 
and dismiss the appeal of the defendant Weatherly with costs s. ('. 
and direct judgment to be entered for the plaintiff for the amount Beck, j 
claimed with costs. Appeal allowed.

Re ARNOLD v. COOK. ONT.
Ontario Supreme Court, Appellate Division, Meredith, C.J.C.P., lliddell, < (•

Lennox and Siaslen, JJ. June 28, 1916.

.h dûment (§ VII A—270)—Power to set aside—Parties absent when
ENTERED.

There is no authority for giving judgment in favour of either party 
when neither is present when an action comes on fur trial; where a 
judgment has thus been irregularly entered, the Judge has power, under 
the Division Courts Act, It.8.0. 1914, eh. ti3, secs. 104, 220, to set it 
aside and order a trial, which, however, is not a new trial.

\.\rnold V. Cook, 31 D.L.K. 209, 30O.L.K. 504. affirmed.]

Appeal by the defendants from the order of Kelly, J., in Statement. 
Chambers, 31 D.L.R. 2011, 36 O.L.R. 504. Affirmed.

(1. T. Walsh, for appellants; C. II. Porter, for respondent.
Meredith, C.J.C.P. :— This appeal, in respect of a cjr‘*r 

Division Court case in which less than $20 was involved, has 
arisen out of a series of errors of procedure in that Court, for 
some of which errors every one concerned in such procedure is 
blamable.

The plaintiff brought his action in the wrong Division Court; 
the defendants objected; and that error was promptly cured by a 
transference of the case to the proper Division Court, under the 
provisions of sec. 70 of the Division Courts Act.

Due notice of the transfer of the case was given, by the Clerk 
of the Court to which the case was transferred, with notice of the 
sittings of the Court at which the action should be tried, as re­
quired by the provisions of that sc etion of the Act.

The Clerk of the Court also notified the plaintiff that the 
payment of fees, amounting to $1.60, was required in order that 
the case might be put upon the list of cases to be tried on the day 
named in the notice—the 27th May, 1915; but no notice of this 
was given to the defendants.

These costs were not paid ; and no one appears to have attended 
the Court on the 27th May, 1915, for either of the parties.

By mistake, the Clerk of the Court entered the case in the 
docket of cases for trial at a sittings of the Court held on the 20th 
May, 1915: when, no one appearing for any of the parties, the
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presiding Judge directed that judgment be entered for the defend- 
s. C. ants, without costs.

Hr Arnold I*1 that the Judge, I have no doubt, erred: I know of no auth- 
Cook ority for the giving of judgment in favour of cither party when
---- neither is present; and there is nothing in any of the several pro-

clSft' visions of the Act respecting judgment by default, or otherwise, 
that gives any countenance to any such procedure. Section 99 
provides for judgment against a defendant, in certain cases, 
without proof of the plaintiff's claim, but it contemplates the 
plaintiff being present, or represented, and seeking judgment.

The case should have been struck out of the docket; or ad­
journed until the next sittings of the Court.

This happened on the 20th day of May, 1915, yet no fault 
was found with the procedure by any one, nor was any offer made 
to pay the costs demanded, by the Clerk of the Court from the 
plaintiff, until nearly ten months afterwards.

On the 9th day of March, 1916, the plaintiff gave notice of a 
motion for an order setting aside the judgment for the defendants, 
directed to be entered, as I have mentioned, on the 20th day of 
May, 1915: and the Judge who made that direction heard this 
motion, and, upon it, on the 13th day of March, 1916, made a 
direction in these words: “On the ground of irregularity, new 
trial granted;” and the misuse of the words “new trial” has, I 
have no doubt, led to these proceedings, taken for the purpose of 
prohibiting a new trial, and so taken on the ground that there was 
no jxiwer to grant a new trial, at the most, after the lapse of 28 
days following the trial: and it is, or should be, quite plain that, 
if this were a case of granting a new trial, this appeal ought to 
be allowed.

But it is not a case of a new trial; there has not been any 
trial of the case. It is a case of setting aside a judgment, irregu­
larly directed to be entered, and providing for a trial of the case: 
and that the Judge, whose order in that respect is in question 
here, had power to do under secs. Iff! and 226 of the Division 
Courts Act: and, he having that power, this appeal fails: we 
cannot concern ourselves with the question whether he should 
or should not have made the order which he did make, further than 
to say that he should not have called his action in the matter the 
granting of a new trial: see Anlàby v. Prœtorius (1888), 20 
Q.B.D. 764.
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Under all these circumstances, especially the plaintiff’s in­
difference to the due prosecution of his action, and dilatoriness 
in the payment of the fees demanded, Kelly, J., very properly, 
I think, dismissed the motion for prohibition without costs. It 
was only the defendants’ neglect to attend on the day when the 
case should have been dealt with—the 27th May, 1915—which 
prevented a regular dismissal of the action, a dismissal which 
would be final if no application were made1 for a now trial within 
the prescribed time. Rut, though the plaintiff would have no 
good cause for complaint if he had lost his action altogether, the 
defendants ought to have been content with the order made 
below; and, not having been so content, but making an appeal in a 
pretty plain case1, they ought to pay the costs of this appeal.

Riddell, J.:—The plaintiff sued the defendants, a firm of 
solicitors, in the 7th Division Court of the County of York, by 
special summons dated the 29th December, 1914. The defendants 
filed a note disputing the claim, and also disputing the jurisdiction 
of the Court, dated the 4th January, 1915. Judge Coatsworth, 
on the 12th January, transferred the case to the; 10th Division 
Court: that Court received the papers on the 14th; notice was 
given by the C’lerk of this transfer, and that the court-day would 
be the 27th May.

By some error, the case was put on the list for the 20th May; 
on that day it was called, and, no one appearing, judgment was 
given for the defendants without costs. The case was not put 
on the list for the 27th May or any subsequent day until the 23rd 
March, 1916.

On the 9th March, 1916, the solicitor for the plaintiff attended 
the 10th Division Court office to pay the fees which he had been 
(in the notice of transfer to that Court) required to pay, and to 
have the cast1 entered for trial. Then for the first time he dis­
covered that the case had been disposed of.

He forthwith applied, on notice, to the Judge, “for an order 
setting aside the judgment entered in favour of the defendants 
and for an order directing trial of the action.” The Judge 
endorsed on the summons: “On the ground of irregularity new 
trial granted. Costs reserved. 13th March, 1916.” lie subse­
quently added a reference to “sec. 79, sub-sec. 2, of ch. 63, R.S.O.,” 
and stated: “My reason for granting a new trial is that the case 
was improperly on the list for trial, and I consider my judgment a

ONT.

s. c.
Hr. X»Noi.u

Munwlith,
CJC.P

Hi'l.lell, J.
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ONT. nullity—and the 14-day rule as to applying for a new trial does
8. <\ not, in my opinion, apply.”

Rk Arnold A motion was made in Chambers, before my brother Kelly, 
for an order prohibiting further proceedings in the action; and 
that learned Judge, on the 5th April, dismissed the application

Hiddell. J without costs. The defendants now appeal.
It is quite clear that the Clerk had no right to place the ease 

on the list for trial on the 20th May; the statute is specific that 
he “ shall place the action on the list for trial at the next sittings 
of his Court which .commences six clear days or more after he 
receives the papers:” R.S.O. 1914, ch. 63, sec. 79 (2); and the 
20th May is not “six clear days or more after” the 14th May. 
The case was, against the express direction of the statute, put on 
the list for trial : and it must be treated as though it was not 
there at all. The Judge had no power to try the case at that 
time—the statute is imperative—and I agree with His Honour 
that what he did was in violation of the statute.

MnTîën', J

There has been no “trial” in law, and sec. 123 does not apply. 
It is unnecessary to express any opinion as to whether Re Nilick v. 
Marks, 31 O.R. 677, was rightly decided, as it is not at all applic­
able. (The rule laid down in that cast1 has been frequently 
and consistently followed ever since Morrison, J., in Mitchell v. 
Mulholland (1877), 14 C.L.J. 55, reversed his own judgment in 
the same case (1877), 13 C.L.J. 224.)

I do not see that any of the many cases cited has the least 
relevance to the present case.

The appeal should be dismissed with costs.
Lennox and Masten. JJ., concurred.

Appeal dismissed with costs.

MAN. RISK v. C.P.R. CO.

K. B. Manitoba King's Court Bench, Curran, J. A'ovemlter 27, 1916.

Trial (§ III C 1—286)—Majority verdict in civil actions—Specific
FINDINGS.

Vnder the provisions that on trial of issues of fact in civil actions the 
verdict of nine or more out of twelve jurors shall he the verdict of the 
jury (R.8.M. 1913, ch. 108), it is essential that when s|iecific questions 
are answered the same nine or more jurors shall agree in the answers. 
There is no statutory provision (in Manitoba) for asking specific ques­
tions, though it has been practised, and its legality is doubtful.

St iitoui**i11. Motion by defendant for judgment. Dismissed.
Anderson, K.C., and W\ C. Hamilton, for plaintiff.
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A. J. Andrews, K.C., and W. H. Curie, for defendants.
Curran, J.:—This action was tried before me with a jury 

in March, 1913. The plaintiff was an employee of the defendant 
company in the capacity of a brakeman, and while so employed 
and engaged in the performance of his duties, was accidentally 
injured when going ahead of a locomotive; to open a switch.

A numlier of written questions were put to the jury to answer. 
Of these Nos. 1, 3 and 5 were answered in the negative; the 
others were not answered, and did not require to be answered, 
in view of the answers given to those referred to.

Had the same 9 jurors concurred in these answers, it was ad­
mitted that the defendant would have been entitled to a verdict. 
Unfortunately, it transpired that the same 9 jurors had not so 
concurred but that a different set of jurors, identical in personnel 
as to some but not all, had answered each question.

On motion for judgment by the defendant's counsel, I reserved 
the question as to what should be done in pursuance of these 
findings, counsel for both parties consenting, and agreeing to 
argue the matter at a later and more convenient time. The 
jury was then discharged.

The matter now comes before me at the instance of the de­
fendant company, who contend that a verdict in its favour 
should be entered. The plaintiff's counsel objects to this course, 
and contends that there was in fact a disagreement of the jury, 
necessitating a new trial.

The point is certainly a novel one to me, and seemingly was 
so to the counsel engaged, for no authorities directly in point have 
been submitted to me by either side.

I may say, in passing, that the propriety of the practice; of 
submitting questions to be answered by a jury in civil actions 
instead of directing them to bring in a general or special verdict 
has been questioned (not, however, in this case), because of the 
absence of any express statutory provision or rule of Court 
permitting it. Such a provision exists in Ontario, but not in 
this province, and I refer to the matter in the hope that the 
question may be authoritatively settled. The King’s Bench Act. 
sec. 51, provides that the presiding Judge may direct the jury to 
give a special verdict except in libel actions, and that where such 
direction is given to a jury it shall not he lawful for the jury to 
give a general verdict. Does this imply that a special verdict

MAN.
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may take the form of answers to specific questions. I would 
assume not, because, in Ontario, where an enactment identical 
in terms with our sec. 51 of the King's Bench Act is in force, there 
is also a provision, sec. 112 of the Judicature Act, that upon a 
trial by jury in any case, except certain specified actions, the Judge, 
instead of directing the jury to give either a general or a special 
verdict, may direct the jury to answer any questions of fact 
stated to them by the Judge for that purpose, and in such case 
the jury shall answer such questions and shall not give any verdict 
and on the finding of the jury upon the questions which they 
answer the Judge shall direct judgment to be entered. There 
is no such provision in this province, and I recall that during 
the progress of the assizes in which this case was tried, the Chief 
Justice of Manitoba called my attention to the absence of such a 
provision, and suggested that, where questions were put, the 
jury should he required to find as their verdict that judgment 
which the trial Judge, in accordance with the answers given, 
thought proper to be entered. I followed this suggestion then 
and have since, although the point has never been raised by 
counsel to my knowledge.

If any real doubt exists as to the legality of the practice owing 
to the absence of statutory authority for it, it seems to me it 
ought to be set at rest either by express decision or by amendment 
to the King's Bench Act.

Now, to return to the matter directly under consideration. 
Sec. 68 of the Jury Act, R.8.M. 1913, ch. 108, reads as follows:—

For the trial of îhsuch of fact in civil actions to be tried by a jury, whether 
common or siiccial, there shall, except in the eases provided for in the next 
section (which exception does not affect this ease), be empaneled and sworn 
12 jurors; but the verdict of 9 or more of them shall be sufficient and shall 
Ik- the verdict of the jury.

Defendant's counsel lays stress upon the use of the plural 
•'issues of fact” in the section just quoted, and contends, as I 
understand him, that several separate issues of fact were actually 
raised by each of the questions 1, 3 and 5, and that it was not 
imperative that the same 9 jurymen should concur in answering 
each of such questions.

I do not so view the language used in this section, at all events 
as applied to the present case. I do not think the use of the 
plural “issues” instead of the singular has any other than gram­
matical significance in relation to the expression “actions,”
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also plural, which follows. One would not say “issue of fact MAN. 

in civil actions.” Plurality of actions necessarily imports plur- K. B.
ality of issues, and I think as the section is speaking generally of risk
the trial of certain classes of civil actions the use of the plural ^ p Jj ( 
and not the singular was the proper and only grammatical mode ----

. . Curran, iof expression.
But, even if this were not so, what follows? Take a case 

where there were several separate issues to be tried by a jury 
ufxm the determination of which in one way or another depended 
the outcome of the action. It surely could not be that such sep­
arate issues might be found by different groups of 9 of the same 
jury. I think the substitution of the finding of 9 for the unani­
mous finding of a jury formerly required makes no change in the 
nature of the concurrence in fact required now by 9 instead of 12 
as formerly. The change was probably made to lessen the danger 
of, or to prevent disagreements in civil actions and thus facilitate 
finality by one trial.

Here there was only one issue to be determined, so far as the 
plaintiff’s case was concerned, to fix the defendant with liability, 
that of negligence at common law. Owing to the state of the law. 
the negligence of the master with respect to his servant might 
assume different phases in respect of the duty owed by such 
master to such servant, or, perhaps to put it more clearly, there 
might be different breaches of duty, all or some of which would 
constitute negligence on the part of the master, but all of which 
would be included in the legal term negligence.

To ascertain the mind of the jury in the present case on the 
rather comprehensive subject of negligence, I put the questions 
in three different ways:—1. Was there negligence on the part 
of the defendant in respect of their system of laying out F. yards 
(where the accident occurred)? 2. Was there negligence on the 
part of the defendant Tn respect of their system or practice of 
switching or shunting cars in said yards? and 3. If 1 and 2 are 
answered in the negative, then were the employees or servants of 
the defendants guilty of negligence in the way they shunted the 
ears down on to Track 7?

The issue of contributory negligence was, of course, raised by 
the defendant and constituted a separate issue; but on the same 
question of negligence. It might be that the jury would answer 
questions 1, 3 and 5 in the affirmative and yet the defendant be
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exonerated by an affirmative answer to q. 8 and a negative answer 
to q. 9. But surely all of these answers must be the result of a 
concurrence of view of the evidence by the same 9 jurymen and 
not by diverse groups of 9 from the whole number. I take it 
that the same 9 jurymen must concur in all findings of fact neces­
sary to determine the action.

It might not be so if there were separate issues in the sense of 
separate and unrelated causes of action where the finding upon 
one such might implicate the defendant in liability and upon the 
others exonerate him. In such a case possibly a verdict could be 
entered for plaintiff on the issue in which he secured a favourable 
finding from one set of jurors, and for the defendant upon the 
others in respect of which the defendant secured a favourable 
finding from perhaps different groups of nine jurors. As to this 
feature of the discussion, I express no opinion, though I am 
strongly inclined to the view that even in such an hypothetical 
case the same 9 jurors, as representing what was formerly the 
unanimity of the jurors, should concur in all of the findings, 
otherwise I think there would be a disagreement if not indeed an 
actual conflict rendering a new trial necessary.

No authorities directly in point have been cited to me, but 
the case of Faulkner v. Clifford, 17 P.R. (Ont.) 363, seems to 
supi>ort the opinion I have formed as to the need of concurrence. 
This was an action brought by the widow and children of Thomas 
Faulkner deceased, who lost his life in consequence of an accident 
which occurred while working in the defendant’s employment 
in the excavation of a tunnel.

Questions were put to the jury,—1. Did the deceased Thomas 
Faulkner, with knowledge of the danger to which he would be 
exposed by continuing in the employment in which he was en­
gaged on the night in question, voluntarily incur the risks of the 
employment?

The jury disagreed and did not answer this question, but 
agreed in answering affirmatively q. 2, which was: Were the 
defendants guilty of any negligence which caused the accident? 
and 3: If so, in what did such negligence consist? by answering: 
“In not sloping the banks."

The plaintiffs moved for judgment notwithstanding the fail­
ure of the jury to answer the first question, but the Judge, after 
consideration, refused to direct judgment. The matter was
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finally referred to the Court of Appeal, which sustained the trial 
Judge in his refusal to direct judgment, holding that under the 
circumstances judgment could not be entered for either party, 
and that a finding in the defendant’s favour in answer to the first 
question would have been a complete answer to the action not­
withstanding the other findings in favour of the plaintiff. There 
was evidence to support such a finding, but the jury disagreed 
and have not answered the question. The trial was, therefore, 
incomplete and no judgment could be given.

In principle does not the same difficulty arise here? Has 
there not been in effect a disagreement of the jury in answering 
the questions put to them? It seems to me there has been such a 
disagreement, and that the trial was therefore incomplete and no 
judgment can be given.

The defendant's motion for judgment will, therefore, be dis­
missed, leaving it open to the parties, if so desired, to proceed to 
another trial of the action.

There will be no costs of this motion to either party as the 
question raised is entirely novel. Motion dismissed.

MAGRATH v. COLLINS.
Alberta Supreme Court, Api>rllate Division, Scott, Heck and Hyndmun. JJ.

November 3, 1916.
Discox kry and INSPECTION (§ IVr—31)—“ Ftrmms" employed 

—Officer of corporation—Knowledge.)—Appeal from the judgment 
of Walsh, J., 28 D.L.R. 723. Reversed.

Wallbridgc, K.C., for respondent.
«8. IT. Field, for appellant.
The judgment of the Court was delivered by
Beck, J.:—Walsh, J., reversed the decision of Blain, M.. 

who had held that under the rules the defendant was entitled to 
examine for discovery an officer of the Edmonton Real Estate Co. 
which company was the employee of the plaintiff and had some 
knowledge touching the questions in issue. Rule 3 reads:

It. 3. As to all matters not provided for in these rules the practice 
as far as may he shall be regulated by analogy thereto.

This rule was implicitly but not explicitly referred to by the 
Master. It xx*as not called to the attention of Walsh, J., and I 
understand was not present to his mind.

In view of this rule we think the Master's conclusion was 
right and that his order should be restored. The appeal will 
therefore be allowed with costs. Appeal allowed.

MAN. 
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WILLIAMS v. DOMINION TRUST CO.

British Columbia Supreme Court, Murphy, J. S’ovemtm I, 1916.

Corporations and companies (§ VI E—344)—Powers of 
liquidator—Authority to carry on business—Right of retainer.)— 
Case under the Winding-up Act.

W. E. Burns, for plaintiff; Martin, K.C., for defendant.
Murphy, .!.:—The liquidator is an officer for the time being 

of Court and except in minor acts entirely under its direction. 
Re. Ont. Bank; Massey d* Lee's Case, 8 D.L.R. 243, 27 O.L.R. 192. 
He could not therefore part with the right of retainer of the 
Dominion Trust Co. unless authorized by the Court to do so. 
An order was obtained under sec. 34 of the Winding-Up Act 
authorizing him to carry on the business of the company so far 
as is necessary to the beneficial winding-up of the same. It is 
contended this order is void as no previous notice was given to 
creditors, etc., but as it has been passed and entered and has not 
l>een set aside by appeal or otherwise I must, 1 think, treat it 
as operative. Brigman v. McKenzie, 6 B.C.R. 56. But, in my 
opinion, authority to carry on the company’s business does not 
empower the liquidator to part with the company’s right of 
retainer. On the facts here parting with this right means ma­
terially reducing the assets, and falls, I think, under sec. 36 of 
the Act, requiring a substantive approval by the Court. In 
Massey & Lee's case, supra, at p. 251, it is laid down that under 
sec. 36 the liquidator cannot without the consent of the Court 
lawfully accept less than payment in full of inter alia debts. 
The same case disposes of the argument founded on estoppel. 
The attempt to distinguish between the act of the Dominion Trust 
Co. as executor and as a corporate entity is not, in my opinion, 
sound. Once the winding-up order was made all its activities 
were under the control of the Court, and acts such as parting with 
its right of retainer, involving the consequences resulting here, 
must have express Court sanction. This being my view, it is 
unnecessary to decide the other question submitted.

CANADIAN FINANCIERS TRUST CO. ▼. ASHWELL.
British Columbia Supreme Court, Morrison, J. October SI, 1916.

Jury (§ 1 A—1)—Special jury—Costs,]—Application by de­
fendant for a jury trial.

M. Craig, for defendant ; Donald Smith, for plaintiff.



31 D.L.R.| Dominion Law R worts. 787

Morrison, J.:—The defendant applied for a jury herein and 
upon hearing counsel I ordered that the issues 1h‘ tried by a 
special jury. Counsel now appearing to particularly settle the 
terms of that order I am of opinion that the costs of the special 
jury should lx» costs in the cause. It follows, then, the defendant 
in order to secure a jury will he obliged to pay in the interim the 
fees therefor. To this counsel for the defendant strongly objects, 
contending that the plaintiff who supplemented his request 
for a jury by a demand for a special jury should Ix-ar the costs 
thereof, and that that has been the practice, citing the case 
of the Royal Bank v. Round, in which Murphy, J., made- an order 
for a “ common ” jury and refused to order a “ special ” jury, which 
order was varied on appeal by striking out the word “common." 
That is all that appears from the formal order of the Court of 
appeal as filed. The judgment in question appears to have been 
oral and has never been transcrilied, assuming the reporter took 
cognizance of it. 1 cannot get any light from that decision to 
guide me in this matter and counsel have not furnished me with 
any other cases. In this instance before me, the plaintiff opposed 
application for a jury, contending that the issues herein were not 
such as were triable by a jury. I had some doubt as to whether 
he was not right in regard to some of the issues. However, 
against his strong submission, I ordered a jury, whereupon he 
asked that the jury if ordered should be a special and I then so 
ordered, and that the cos s thereof lie costs in the cause. (). 30. 
r. 7 (</) and sec. 49 of the Jury Act (Acts 1913, ch. 34). It seems 
to me that this is the only order that should lx* made in circum­
stances such as appear in this matter. Were I to order the 
plaintiff to pay the costs, he might well fail to deposit with the 
sheriff the necessary sum required or indeed fail altogether to 
serve the requisite notices required by sec. 50 of the Jury Act. 
The plaintiff does not “desire" a jury at all—the jury is forced 
on him by the necessities of the case. The defendant on the other 
hand not only requires a jury but demands one. It is easily 
conceivable, in a state of practice which of course does not exist 
at this bar, that counsel desiring a special jury but not desirous 
of paying in the interim for one, might apply simply for “a jury” 
which in his mind would be a common jury, knowing full well 
that if an order were made for a jury, that his opjxment would 
then ask for a special jury, for which, if the practice were as

B. C.
s. c.
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counsel for the defendant now contends for, his opponent would 
have to pay. He would thus secure a special jury, which he 
really desired, at the expense of his unwilling opponent. If 
this contention is the right one, then the Act in my opinion is 
susceptible of such a construction. I do not think the legislature 
so intended. I could readily have made it a term of my order 
that the plaintiff should pay the excess jury fees necessary for a 
special jury. However, I think this is a favourable opportunity 
to take a step towards settling, I hope, the practice, about which 
there appears to be a conflict of opinion in the profession.

McIntosh v. cramb

Multiloba King's Bench, Brcmicrgasl, J. September IS, 19HS.

Physicians and surgeons (§ II—37)—Compensation—Ser­
in ces rendered under contract—Special work.]—Action by a 
physician and surgeon for medical and surgical services rendered 
to the defendant.

E. A. Cohen, and It. H\ Mci'lure, for plaintiff; C. H. Locke, 
for defcmlant.

PrendergAST, J.:—The main ground of defence is that the 
plaintiff was under contract with the Foundation Company to 
render all necessary medical attendance to such of their employees 
as should be injured by accident, and that he was paid from time 
to time out of a fund made up of a portion of the said employees' 
fortnightly wages which he received in full satisfaction of any 
claim for services to Ik* thereafter rendered.

The plaintiff says that his agreement with the Foundation 
Co. was that he should look after the men that were sick in camp, 
supply them with medicine and superintend the refuse and general 
sanitation of the camp. As to surgical cases he says he was only 
to supply first aid.

This, however, is fully established, that the plaintiff knew of 
the fund and of its nature, as also of the fact that it was raised to 
compensate him for medical services (using these two terms 
broadly) to lx* rendered to the men; and as he received the money 
from Hint fund knowing what its source was, it seems to me that 
the onus is upon him to shew the exceptions or limitations, if 
any, in the contract which, would relieve him from the obligation 
of supplying his services generally without further remuneration.
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Nor do 1 think that there is evidence to support the plaintiff's MAN- 
statement that the defendant recognized his liability and promisisl K. B. 
to pay him for his services. Action disminsed.

BERLINER GRAMOPHONE CO. Ltd. v. SCYTHES. SASK.
Saskatchewan Supreme Court. Lainont, J. July 17. 1916. s~('

Contracts (§ I (’ 2—20)—Consideration for covenant in re­
straint of trade—Hearn liable ness—Injunction.]—Action for injunc­
tion restraining defendants from selling talking machines con­
trary to terms of contract.

F. L. liastedo, for plaintiffs.
It. IF. IIugg, for defendants.
Lam ont, J.:—The plaintiffs are the owners of the patent 

right to all Victor disc machines, Berliner gramophones, records, 
etc., for the Dominion of Canada, and the defendants are dealers 
at Regina, selling the plaintiffs' instruments.

By an agreement hearing date February 20, 1913, and entered 
into between the plaintiffs and VV. (î. F. Scythes, who was then 
carrying on the business owned by the defendant company, 
Scythes agreed in consideration of the right to purchase Victor 
talking machines, Berliner gramophones, records, etc., that he 
would accept all the terms and conditions set out in the agree­
ment, and that lie would carry in stock a representative line of 
the plaintiffs' goods, and purchase during the year a sufficient 
amount to warrant the continuance of the special discount given 
to dealers of his class.

One of the terms was, that he would not sell, or offer for sale 
at retail, Berliner gramophones or Victor talking machines, 
records or supplies at less than the licensed retail prices that wen; 
fixed by the plaintiffs. Another provision was that the plaintiffs 
might terminate the agreement at any time for cause or other­
wise.

Under this agreement, the plaintiffs shipped their goods to 
Scythes as the same were ordered. During the year 1913 the 
plaintiffs had l>cen advertising their goods extensively in an 
endeavour to create a demand for talking machines, and in their 
advertisements at any particular place they referred the public to 
the local dealer’s as the place where their instruments could l>e 
obtained. Being desirous that this advertisement should enure 
as far as possible to the benefit of their own goods, the plaintiffs
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decided that dealers who were handling their talking machines 
and records should henceforth not handle those* of a rival concern, 
and they sent to their various dealers an agreement to that effect 
to sign. On January 19, 1914, the plaintiffs and the defendant 
company, who by that time had taken over the business of W. G. 
F. Scythes, executed an agreement containing the following:—

In consideration of the dealer whose name is signed to the attached con­
tract, ordering Berliner and Victor merchandise to the value of $.r>0() at cost 
prices, to be forwarded in one shipment, the Berliner Gram-O-Phone Co. 
Ltd. agrees to allow a special discount of 5 per cent, in addition to the discount 
allowed to class “C” dealers, us same an*, or may be in force, from time to 
time, instead of the regular discount of 25 |ier cent, commonly allowed class 
“D” dealers.

In addition the dealer agrees at all times to carry in stock a representative 
line and purchase during any one year a sufficient quantity of Berliner and 
Victor merchandise to warrant the continuance of the special discount, and 
the Berliner Gram-O-Phone Co. Ltd. shall be the sole judge as to whether 
or not these conditions are complied with.

The dealer further agrees to handle exclusively, us far as concerns disc- 
talking machines and disc records, the products of the Berliner Gram-O-Phone 
Co. Ltd. for a period of 5 years from the date of this contract.

Since the date of the agreement the plaintiffs have supplied 
the defendants with such Berliner and Victor merchandise as 
they have ordered.

At the time the defendants signed the agreement, they had on 
sale at their plaee of business in Regina disc talking machines 
and disc records of a rival concern known as “ Edison’s. ” These 
the defendants continued to sell, and the plaintiffs have brought 
this action in which they ask for an injunction restraining the 
defendants from selling the Edison disc talking machines and 
Edison disc records.

Although on the argument, counsel for the defendants sub­
mitted a number of objections to the plaintiffs’ claim, only two 
of them were seriously argued and they alone merit considera­
tion.

The first was that then* was no consideration for the execution 
of the agreement of January 19, by the defendant, and the other 
was that the agreement was in restraint of trade.

As to consideration: The rule on this point is stated in 27 
Hals. p. 565.

In support, of the proposition there laid down, the author 
cites, among others, the cases of Gravely v. Barnard (1874), 
L.R. 18 Eq. 518, and the judgment of Eve, J., in Woodbridge <t* 
Son* v. Bellamy, [1911] 1 Ch. 326 at p. 332.
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In the former of these eases the plaintiff, a surgeon, engaged 
the defendant (then not qualified) to assist him in his practice, 
the engagement being terminable at the will of either party. 
Subsequently, the defendant previous to going up to pass his 
final examination, executed at the plaintiff’s request a bond which 
was conditioned to be void if the defendant should not practise 
within certain limits, but which contained no express agreement on 
the part of the defendant to continue in the defendant’s employ­
ment. Three months afterwards tin1 defendant was dismissed. 
Subsequently he commenced practice within the1 lire scribed limit, 
and a suit was instituted to restrain him from so doing. It was 
urged that there was no consideration for the agreement. In 
giving judgment, the Master of the Rolls, at p. 522, said:—

What do the words "for the consideration aforesaid" mean? The defend­
ant says they mean nothing, that though the instrument s|K‘aks of a con­
sideration. none was given. I cannot adopt that view. I think it must mean 
that there was an agreement by the plaintiff ami defendant that the con­
nection between them was not to !>c terminated there and then.

In the latter case, Eve, J., held that the taking of the defend­
ant into their employment was a sufficient consideration to sup- 
l>ort the restrictive covenant. But, in his judgment, he went 
further, and expressed the opinion that the consideration would 
have been sufficient even if the agreement for service had pre­
viously been concluded. The judgment in this case was reversed 
by the Court of Appeal, not, however, on the ground that then- 
had been no consideration, but because the Court of Appeal wen- 
of opinion that no breach of the covenant had liccn committed.

Counsel for the defendant relied on the east* of Copeland- 
Chatter80n Co. v. Hickok, 16 Man. L.R. 610. In this case, the 
defendant, while in the employ of the plaintiffs at a monthly 
salary, signed, at their request, an agreement that he would not, 
within one year after the termination of his ent with
the company, engage or Ik- interested in any business or work 
within Canada or (ireat Britain in competition with the business 
of the company. The defendant expected to be appointed man­
ager at Winnipeg, and had reason to lielieve that a refusal to sign 
the agreement would be followed by dismissal, but no promises 
were made to him prior to signing, nor was he told that he would 
lie dismissed. It was held by the Court of Appeal that there was 
in this case no sufficient consideration to support the agreement.

In a later case, that of Skeans v. Hampton (1914), 31 O.L.R.
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424, where the circumstances were very similar, the Court of 
Appeal in Ontario, although referring to the case of Copeland- 
Chatterson v. Hick ok, supra, did not follow it, hut approved of the 
decision of Eve, J., in Woodbridge v. Bellamy, [1911] 1 Ch. 326, 
and held there was ample consideration to support the restrictive 
covenant.

The facts of the case at bar, in my opinion, bring it squarely 
within the decision of the Master of the Rolls in Gravely v. Barnard, 
L.R. 18 Eq. 518. The plaintiffs have an undoubted right to 
sell their disc machines and records on such terms and under such 
conditions as to them seemed l>est. That prior to the signing of 
the agreement of January 19, 1914, the defendants had l>een 
getting the discount which, under that agreement, would 1m* theirs 
by right is immaterial. The plaintiffs had a right to say to the 

'defendants: “You must sign the agreement for the exclusive 
handling of our goods, or we will terminate our dealings with you 
at once.” They did not say that, because there was no occasion 
to say it; the defendants signed without any demur and the plain­
tiffs continued supplying them with the goods at the agreed dis­
count. The consideration for the execution of the agreement 
by the defendants was, to use the language of the Master of the 
Rolls, “that the connection l>etween them would not be ter­
minated there and then,” but that the plaintiffs would continue 
to do business with them on the terms sjH'eified. I am, there­
fore, of opinion that there was a sufficient consideration to support 
the agreement.

Then, was it in restraint of trade? On this point observa­
tions of Wills, J., in Incandescent Gas Light Co. v. Cantelo, 12 
R.P.C. 262, which were approved of by the Privy Council in 
National Phonograph Co. v. Menck (1911), 80 L.J.P.C. 105, at 111, 
seem to me to shed considerable light.

See also United Shoe Co. v. Brunet, [1909] A.C. 330.
The plaintiffs having a right to restrain all trading in their 

goods, have a perfect right to limit it to such dealers as will 
deal with them on the terms they impose. When the defendants 
entered into the agreement, they knew it contained the exclusive 
clause, and they admit that they knew their subsequent sales 
of the Edison instruments were in violation of the terms of that 
clause. The restriction imposed by it is, to my mind, a very
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reasonable one, and one ealeulated to secure to the plaintiffs the 
lu»nefits resulting from the advertising done by them.

It the defendants were not willing to agree to it, they were 
not obliged to do so. They were under no compulsion to purchase 
the plaintiffs’ goods. I must take it that they agreed to the 
exclusive clause because they were of opinion they could not 
purchase the plaintiffs’ goods without signing it and that the pur­
chase of the plaintiffs’ go<Hls was desirable for their business 
interests Having accepted the conditions imposed by the plain­
tiffs, which 1 find they had a right to impose, the defendants 
are Ismnd by those conditions. It was argued that, under the 
agreement, the plaintiffs could prevent the defendants from deal­
ing in any other disc talking machines for five years, while they 
themselves wen* under no obligation to furnish to the defendants 
a single machine. In my opinion, that is not the meaning of 
the agreement. When* the agreement not only stipulates that 
the defendants will deal exclusively in the plaintiffs’ instruments 
but at the same time provides that the defendants must carry 
in stock a line of such instruments, there is an implied covenant 
that the plaintiffs will sell to the defendants the necessary instru­
ments.

The plaintiffs at the trial abandoned their claim for damages, 
and only asked for an order restraining the defendants from con­
tinuing to sell the Edison disc talking machines and Edison disc 
records. To this, in my opinion, they are* entitled, and there 
will bo judgment accordingly with costs.

-------- Judgment for plaintiffs.
CLASON v. SELENSKY.

Saskatchewan Supreme Court, Xeudand*, Hroicn and McKay, J.l.
S'oremher IH, 1916.

Principal and surety (§ 1 B—11)—Alteration of contract—Ex­
tension—Loss of vendor's lien—Evidence.]—Appeal by plaintiff 
from a judgment for defendant. Reversed.

I*. II. (ior don, for appellant;./. A. Hanbidgc, for respondents.
Newlands, J.:—The plaintiff sold three oxen to defendant 

Selonsky on a lien note due November 1, 1913, the defendant 
Risling signed this note as surety, and this action was brought 
to enforce payment of the same. Judgment was entered by de­
fault against Selonsky. The defendant Risling defended on several 
grounds, but was only successful on one, the trial Judge having
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found that the defendant Risling wan discharged by a new agree­
ment entered into between plaintiff and defendant Selensky, the 
principal debtor. The following is the finding made by the 
trial Judge uj>on this defence:—

About the month of April. 1914, the defendant Selensky npproaehed tin- 
plaint iff Keeking his nuisent to a re-sale by defendant Selensky of two of the 
purchased animals to one Neigum, the third animal being then dead, but 
plaintiff referred him to the manager of the Quebec Hank at Denzil, which 
held the lien note us security for a debt of plaintiff authorizing the said bank 
manager to do as he saw fit. Defendant Selensky visited the bank manager 
and, according to the evidence, was i>ermitted to and did re-sell the two 
oxen to the said Neigum taking in his name Neigum's note payable on Xo- 
vemher 1, 1914, which he endorsed over to the bank as collateral to the oxen 
note then held by the bank. This new note was not a lien note as up|M>ars 
when carefully looked at although the wit nesses in their evidence refer to 
it as such. Before the Neigum note became due, the plaintiff, through Ins 
bailiff, seized the two oxen ip Neigum’s possession and sold them at public 
auction for the sum of $<>0.50. This seizure and sale to my mind is ipiestion- 
able and I incline to the opinion that it was not a lawful one. It is unlikely 
that Neigum purchased the animals without the assurance of defendant 
Selensky and the bank manager, that lie was getting them with a clear title, 
and I must therefore find that plaintiff part si with his lien on these animals 
wlieh they were sold to Neigum and thus deprived himself of the security 
which defendant Risling, the surety, had certain rights in and which would 
enure to his benefit if he wished to pay the amount of the note.

This finding, that plaintiff parted with his lien on the ani­
mals, is an inference which the Judge drew from the facts proved 
at the trial. No evidence is given of any such agreement between 
the parties. Now the inference which the Judge drew is opposed 
to what actually happened in the case. The plaintiff did seize 
these animals under his lien note and sold them. As far as we 
know Neigum made no protest ; how, therefore, can an inference 
be drawn that the lien was lost by agreement? I think we are 
bound to hold that plaintiff was only exercising his legal rights 
when he seized and sold, there being no evidence to the contrary. 
If this is the case, then plaintiff did not agree to part with his 
lien and defendant Risling was not deprived of rights which would 
have enured to his benefit if he had paid the note.

1 notice from the examination for discovery of defendant 
Risling, put in, that in the spring of 1914 the plaintiff came to his 
place and got him to go into town, where they met Selensky 
at the bank, and it was agreed that the payment of the original 
note should be extended until the fall of 1914. There is nothing 
in the evidence to show whether this was before or after the sale 
to Neigum, which took place on May 12, 1914, but it is impor-
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tant to shew that all parties agreed to the ]M>stponement of the 
payment by the defendant until the fall of 1914, the time when 
plaintiff seizwl the oxen sold under the lien note.

The appeal should be allowed with costs.
Rrown, J.:—In addition to the matters dealt with by New- 

lands, J., in whose judgment 1 concur, counsel for the defendant 
Risling urged that his client was released from liability by virtue 
of the fact that the animals seized and sold under the lien note 
were not sold in accordance with the provisions of see. 8, eh. 145, 
R.S.8. 1909.

That section provides that the goods or chattels shall not he 
sold without 5 days’ notice of the intended sale being first given 
to the buyer or bailee or his successor in interest. According to the 
evidence in this case, Neigum was at the time of the sale the 
successor in interest of Helen sky, the purchaser, and under the 
section referred to Neigum is the party who would be entitled to 
notice. No objection was taken under the pleadings that Neigum 
had not received such notice, the only * being that
neither of the defendants had received such notice. It is im­
material whether or not, under the circumstances of this case, 
the defendants or either of them received notice. If it be ma­
terial that Neigum should have received such notice, the de­
fendant not having taken the objection by his pleadings and there 
being, I presume in consequence, no evidence offered on the 
point, such objection cannot be heard now.

The appeal should therefore be allowed with costs, and judg­
ment entered for the plaintiff for the amount of his claim and 
costs of trial.

McKay, J., concurred. Appeal allowed.

R. M. OF SHERWOOD v. WILSON.
Saskatchewan Supreme Court. Srirlunds, Lamonl, Brown ami McKay. .1.1.

.Xiwinbrr IN, 1916.

Taxes ($1111) 137) Uevision of assessments- Power* of
Hoard -Finality of orders.)—Appeal by plaintiff municipality in 
an action for taxes. Affirmed.

II. Thomson, for appellant ; II. E. Sampson, for rescindent.
The judgment of the ( ourt was delivered by
Newlandk, J.: The defence is that in the year 1915 the 

Ixical Government Board revised the assessment for that year.

SASK.

S. (’

8304



796 Dominion Law Reports. 131 D.L.R.

SASK.

S. <\
which reduced these taxes by $1340.91, and defendant admits the 
balance claimed for which the trial Judge gave plaintiffs judg­
ment.

From this judgment plaintiffs apja-al, on the ground that the 
Local Government Board had no jurisdiction to revise the assess­
ment for 1915, that assessment having !>een completed, the tax 
rate struck, and the taxes for that year being due on August 20.

The application to the Ix>cal Government Board was not 
made until December 15, 1915, and their decision was given on the 
27th of that month, revising the assessment for the year 1915.

The only question for us to decide is: Did the Ix>cal Govern­
ment Board have jurisdiction to make this order?

Their powers are given by eh. 9 of the Acts of 1914, “An Act 
respecting Sulnlivisions. ” These powers are not de])endent on 
any other appeal, nor upon the actions of any other body. They 
may, at their own option, or at the request of any party interested, 
proceed to revise the assessment. No time is mentioned when 
they may aet. The Act simply says (sec. 1), when it appears 
desirable to the Ix>cal Government Board that an assessment 
should l>e revised they may do so.

Sec. I (4) provides that the Board may by order fix the values 
for assessment purposes for one or more years, ami may name a 
date at which the order shall come into effect. If no date is 
named the order takes effect immediately. By sub-sec. (5) their 
decision is final and without appeal, ami such orders shall be 
binding upon the corporation and its officers and upon all other 
l>ersons.

The question whether the assessment should Is- reduced after 
the tax rate is struck is, in my opinion, a question for the Board, as 
the Act gives them power at any time to revise» the assessment. 
Their order in this case came into effect immediately and it 
referred to the 1915 assessment. By the terms of the Act it is 
binding on the municipality, and there is no appeal. I cannot 
see that they have exceeded their jurisdiction in making the order, 
and, therefore, the appeal should lx* dismissed.

A piteal dismissed.
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Re ESTATE OF SOUPLY.
Saskatchewan Supreme Court, McKay, J. November S, 1916.

Descent and distribution ($ 1 E—20)— Rights of widow in 
husband's estate—Defence»—Same us in action for alimony.] 
Application by a widow under the Devolution of Estates Act. 
R.S.K. 1909, eh. 43, as amende! by ch. 13 of 1910-11.

McLean, for widow, appellant; (loetz, for executors; Fisher, for 
official guardian.

McKay, «!.:—There is no doubt the applicant comes within 
sec. 11 (a), as the will of her deceased husband makes no pro­
vision for her, and had he died intestate she would be entitled to 
one-third of his estate under see. 4 of the said Act.

The only objection urged against her application is sec. 11 (i) 
of the said Act, which reads:—

Any answer or defence that would have been available to the husband 
of the applicant in any suit for alimony shall equally be available to Iris execu­
tors or administrators in any application made under the provisions of secs. 
11(a) to 11(A), both inclusive, of this Act.

It is contended that this section bars the applicant from relief, 
as the material filed shews that the deceased and his wife co­
habited and lived together during the whole of their married life, 
and she, therefore, could not have successfully maintained an 
action for alimony.

I do not agree with this contention, that the ' ant is 
barred from relief.

In view of lie Drewry Estate, 30 D.L.R. 581, at f)83, 1 hold 
the applicant is not barml from but is entitled to relief, and I 
allow her one-third of the estate of the deceased after paying the 
debts of deceased, and the luilance of the estate will then l>e 
divided according to the terms of the will between the mother and 
children of the deceased. The costs of all parties in connection 
with this application will be paid out of the estate.

Judgment for plaintiff.

Re PROHIBITION PLEBISCITE ORDINANCE.
Yukon Tcrritmiat Court, Macaulay, J. September 96, 1916.

Intoxicating liquors (§ I A 2—10)—Plebiscite ordinance- 
Hecount.]—Application on behalf of W. A. Puckett, agent for the 
Whitehorse electoral district of the people’s prohibition movement 
of Yukon Territory, for an appointment fixing a time and place
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for a recount of the ballots east in the polling divisions of White­
horse and Braeburn, at the plebiscite held on August 30, 1916, 
under the provisions of the Prohibition Plebiscite Ordinance, 
eh. 5 of the Ordinances of the Yukon Territory, 1916.

F. T. Congdon, K.C., for applicant ; J. V. Smith and (\ M\ 
('. Tabor, for ('itizens* Anti-Prohibition League.

Macaulay, .L:—The application was made on September 21 
and adjourned until Septcmlx-r 25 to permit counsel for the 
citizens’ anti prohibition league of the Yukon Territory to appear 
and shew cause why the application as asked should not be 
granted, and on the said 25th counsel appeared as al>ove noted 
and argument was heard.

The Plebiscite Ordinance contains no provision for a recount 
unless provision is made therefor by see. 19 of said Ordinance 
which reads as follows:

“ 19. The said vote or plebiscite shall, subject to the pro­
visions of this ordinance, be conducted in the same manner as is 
provided by ch. 28 of the Consolidated Ordinances, 1914, respect­
ing elections, and the provisions of said ch. 28, as to dealing with 
and the secret marking of ballots, corrupt practices, and penalties, 
and proceedings after the close of the poll, and in all other respects, 
shall, subject to the provisions hereof, mutatis mutandis, apply and 
extend to the taking of and completing the said plebiscite or vote.”

It was contended by counsel for the applicant that under the 
provisions of the alxne section all the provisions of ch. 28 of the 
Consol dated Ordinances, 1914, for a recount, could be read into 
this ordinance, and consequently the applicant was entitled to 
the appointment applied for.

Sec. 4 of the said Plebiscite.Ordinance provides for the naming 
of a returning officer for each of the several electoral districts 
established and provided n and by ch. 23 of the C.O. respecting 
the council of the Yukon Territory.

Secs. 5, 7, 8, 9, 10, 11, 12, 17 and 18 provide for the actions to 
be taken and duties to be performed by the returning officer 
previous to polling day. All these provisions arc inconsistent 
with sec. 25 of the Election Act, ch. 28 of the C.O., 1914 which 
provides as follows:—

“If at the close of the hour for receiving nominations more 
candidates than the numl>er required to l»e elected remain in
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nomination, the returning officer shot! announce the dag upon 
which a poll will be held, and the dag, hour and place at which the 
ballots will be wanted, which must not be more than fourteen dags 
after the polling."

Then- is no such provision made in the said Plebiscite 
Ordinance for a recount by the returning officer as is provided by 
said sec. 2f> of said eh. 28, and apparently no intention that such 
a procedure should In- followed.

Sec. 30 of the said Plebiscite Ordinance provides for the pro- 
e<*dure to In* followed after the close of the poll.

Sec. 31 provides for the procedure to lie then followed by the 
returning officer.

The a 1 Hive section does not provide for the summing up of 
the votes cast in the several {Killing divisions, but for the summing 
up of the result of the returns of all the deputg returning officers, 
clearly and in unmistakable language {Kiinting out that it is not 
the votes cast that the returning officer is to sum up, but the 
result of the returns of all the deputg returning officers, and make a 
return to the commissioner of the result of the plebiscite.

This must have lieen intended by the legislators as the final 
act to 1m* iwrforined by the returning officer, as it is capable of no 
other interpretation.

Then sec. 32 provides that—“The territorial secretary shall, 
immediately after receiving the returns of the vote polled, publish a 
statement of the result of the vote in one issue of the Official 
Oazette."

Then follows in sec. 33 the action to be taken by the Commis­
sioner of the Territory in case the majority of the votes {Killed 
are in favour of prohibition.

The provisions of said ch. 28 of the C.O. of 1914 could only 
apply subject to the provisions of the Plebiscite Ordinance, and 
where inconsistent therewith could not apply.

In applying the principles of law to the construction of statutes, 
Maxwell, 5th ed. at p. 72 says:—

“It is . . . a fundamental principle, standing,as it were,
at the threshold of the whole subjeet of interpretation, that the 
plain intention of the legislature as expressed by the language 
employed is invariably to lie accepted and carried into effect, 
whatever may be the opinion of the judicial interpreter of its
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wisdom or justice. If the language admits of no doubt, or 
secondary meaning, it is simply to be obeyed.”

In the case before me the legislators have pointe-el out by secs. 
30, 31 and 32 what is to lx- done after the close of the poll, and, 
by sec. 33, what further step should lx- taken in case a majority 
of votes polled were in favour of prohibition.

It was undoubtedly intended that there should not lx- a re­
count by the returning officer, because sec. 31 clearly points out 
what he shall do, and sec. 32 provides what shall lx- done by the 
territorial secretary immediately thereafter, and which must be* 
taken to lx- final.

Neither could it have Ix-en intended that there should l>e a 
recount by a Judge, lx-cause sec. 32 read in conjunction with the- 
other sections named precludes me from arriving at such a con­
clusion. The language employed in the framing of these- secs. 
30, 31 ami 32, in my opinion, admits of no doubt or secondary 
meaning, and it is simply to lx- olx»yed.

I am reluctantly, then, of the opinion that it was not the 
intention of the legislators that there should lx- a recount either 
by the various returning officers or by a Judge- of the territorial 
Court as provided by said ch. 28 of said C.O. of 1914, and I regret 
that I am force-el to this conclusion, as I think the voters ge-ne-rally 
of this territory who expressed their e>pinions on the- epicstions 
premeled for in the- plebiscite- woulel have lx-e-n Ix-tter satisfie*el 
ha<l there be-e-n an oppeirtunity affemle-el for a final recount as 
applie-d for.

For the re-asems above state-d I am unable to grant the- appli- 
e-ation, anel it is therefore ace-orelingly elismisse-el.

.4 ppli cation dismissed.
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Furness, Withy & Co. v. Vi pond, 31 D.L.R. 035, appealed to Canada

Supreme Court...................................... 035
Hazel v. Lund, 25 D.L.R. 204, followed. 416
Heron v. Lilonde, 22 D.L.R. 37. 24 D.L.R. 851. 22 B.C.R. 180,

reversed............................................................................................... 151
Inde|>endent Tel. Co. v. Bell Tel. Co.. 17 Can. Ry. Cas. 200. affirmed. 50 
Jolliffe v. Baker. 52 L.J.Q.B. 009. followed 190
Kalbfleisch v. Hurley, 25 D.L.R. 409, followed. 410
Kearney v. The Queen. Cam. S.C. 344, followed 688
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CASES—coni i n ucd.
King, The, v. Johnson, 1 D.L.R. 548, 10 Cun. Cr. Cits. 203, followed. 220 
King, The, v. L'Heureux (1008) 14 Can. Cr. ('its. 100, followed 220
Laeelle, It. v., 10 Can. Cr. Cas. 229, distinguished................... 333
LebUne, R, v. (1888), 8 Montreal L.N. 114. applied. 82
Lemoine v. City of Montreal, 23 Can. 8.C.R. 390, followed 088
Lilja v. Granby Consolidated Mining. 21 B.C.R. 384, affirmed by

Canada Supreme Court.............................................. f)91
Lowery v. Booth, 24 D.L.R. 805, 34 O.L.R. 204, reversed. 451
Martineau v. Debien, 20 Que. K.B. 512, applied. . . 12
McCleave, Ex parte, 35 N.B.R. 100, distinguished. 90
McKinnon v. Doran, 20 D.L.R. 488, affirming by a divided Court,

25 D.L.R. 787, affirmed :{u7
Miquelon v. Vilantlre Co. (Que.), 10 D.L.R. 316, followed. 123
Musson v. Canada Atlantic R. Co., 17 L.N. 179, followed 087
Pioneer Bank v. Can. Bank of Commerce, 25 D.L.R. 385, 34 O.L.R.

531, affirmed.................................. 507
Quinn v. Leathern, [1901] A.C. 495, followed 94
Ray field v. B.C. Electric, 15 B.C.R. 301, applied 440
Robillard v. Sloan, 22 D.L.R. 538, 45 Que. S.C. 490. affirmed 12
Robinson v. Mann, 31 Can. S.C.R 484, followed 748
Shearer v. Canadian Collieries, 10 D.L.R. 541, 19 B.C.R. 277, applied. 440 
Smith v. Fort William School Board, 24 O.R. 300, approved. 705
Somerset v. Hart, 12 Q.B.D. 300. 53 L.J.M.C. 77, applied 229
Strang v. Tp. of Arran, 12 D.L.R. 41, distinguished 70
Stroud v. Lawson, 118981 2Q.B. 44. considered. 017
Temperton v. Russell, (18931 1 Q.B. 715, followed 94
Toronto Electric Light Co. v. City of Toronto, 21 D.L.R. 859, 33 

O.L.R. 207. affirmed 577
Trimble v. Hill (1879), 5 App. Cas. 342, distinguished. . . 748
Waterous Engine Works v. Keller, 1 D.L.R. 880, 4 A.L.R. 77, applied. 440 
Western Coal Co., Re (Alta.), 12 D.L.R. 401, distinguished 123
Western Motors v. Gilfoy, 25 D.L.R. 378, applied. 289
White, Ex parte (1890), 30 N.B.R. 12, applied.................... 82
Willoughby v. Can. Order of Foresters, 31 D.L.R. 267, affirmed. . 398 
Wilson v. Merry, L.R. 1 H.L. (Sc.) 326. distinguished. 520

CHATTEL MORTGAGE-
Landlord’s distress—Priorities 259

CHIROPRACTIC—
See Physicians.

CHERCHES—
See Rkmuious Societies.

COMPENSATION—
See Damages; Eminent Domain.

CONFLICT OF LAW8-
Divorce and alimony—Public policy 
Guardianship—Locus of property

765
770
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CONSPIRACY—
Church boycott—Injury to business..................................... 94
Libel—Defences ................................................................................... 250

CONSTITUTIONAL LAW—
Quasi-criminal matters—Conjoint federal and provincial legislation 82

CONTINUANCE AND ADJOURNMENT -
Adjournment for judgment in summary proceedings.......................... 82
Prize Court proceedings............................................................... 164

CONTRACTS—
Agreement to seed land—Claim for extra work unauthorized —Pay­

ment — Counterclaim.....................................................................  572
Breach—Disintegration of work caused by temperature condition of

building—Duty of owner to provide sufficient heat...................... 558
Consideration for covenant in restraint of trade—Reasonableness-

Injunction ....................................................................................... 789
Performance—Hindrance by other party—Sale of land 607
Presumption as to knowledge of conditions........................................ 641
Repudiation—Misrepresentations—Materiality.................................... 240
Rescission—Rest itut io in integrum.......................................................  465
Restraint of trade—Consideration—Employment............................ 730
Restraint of trade—Reasonableness—Space—Misrepresentation. 730
Statute of Frauds—Debt of another—Primary or collateral undertak­

ing ................................................................................................... 101
Statute of Frauds—Memorandum—Parol evidence.......................... 307
Statute of Frauds—Performance within year—Employment 647
Timber agreement—Quantity—Other contracts................................ 320
Time as essence of contract to supply electric power. 564

CORPORATIONS AND COMPANIES—
Action for fraud—Powers of liquidator 465
Franchises—Electric power—Poles and wires........................................ 577
Liability for deceit......................................................................... 465
Liability for unpaid stock—Illegality as defence—Estoppel 565
Parliamentary irregularities—Resolution—Defective notice—Rati­

fication ........................................................................................... 378
Power to issue debentures—Fraud—Knowledge—Bond fide pur­

chaser ..............................................................................................  557
Powers of liquidator—Authority to carry on business—Right of re­

tainer ................................................................................................... 786
Preferred claim for rent—Possession—Invalid lease..............................643
Salary of director—Bonus—Secret profits—Knowledge of resolution 363 
Winding-up—Misfeasance—Discover)’ of books and documents.. 686
Winding-up Act—“Salary of clerk or other person”—Commissions 123

COSTS—
Special jury ......................................................................................... 786
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COURTS—
Jurisdiction of Prize Court—Seizure and preservation of cargo 161
Rule of Canadian precedent 748
Surrogate—Removal of cause—Jurisdictional amount............ 315

COVENANTS—
Use of spring not running with land—License 501

CRIMINAL LAW-
Jurisdiction of police magistrate—Theft—Place of offence—Mis­

appropriation of fares by railway conductor—Penalty 265
Notice of apjieal—Sufficiency................................................................... 682
Preliminary inquiry—Defective depositions—Stenographer’s oath 226
Resisting execution................................... 294
Trial—Substantial wrong or miscarriage of justice. 66

CROWN—
Action against—Torts—Fishing rights 1

DAMAGES—
Breach of warranty—Deceit.........................   145
Court's power to reduce—Expropriation Act..................................... 149
Expenses of resale of land   470
Expropriation—Advantages—Present or future .......................  688
Municipal expropriation of leasehold—Basis of eoni|>cnsation—Ad­

vantages and offsets 142
Sale of shares—Fraud............................................................................. 617
Under covenant in a lease 275
Valuation of hotel property—“Open mar'.et"—Conclusiveness of 

findings................................... 568

DEPOSITIONS—
Foreign commission—Criminal case—Cr. Code see. 997 724

DESCENT AND DISTRIBUTION -
Homicide—Insanity 305
Rights of widow in husband’s estate—Defences—Same as in action 

for alimony 797

DESERTION -
From military unit—Evidence 14

DETINUE—
Invalid seizure under distress  280

DISCOVERY AND INSPECTION—
In aid of execution—Grounds—Nulla bona.......................... . 342
Of books and documents—Winding-up—Misfeasance..........................686
“Persons" employed—Officer of corporation—Knowledge..................785
Subpœna to compel attendance .  342
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DISTRESS
See Landlord and Tenant.

DIVORCE AND SEPARATION—
Alimony—Grow sum in lieu of iieriodical payments—Public policy 248

EASEMENTS—
Permission to uac spring—License «SOI

ELECTRICITY -
Power—Franchises—Poles and wires on streets 577

EMBEZZLEMENT—
See Theft.

EMINENT DOMAIN—
Com|ienaat ion— Amount offered—Court's |»wcr to reduce—Amend­

ment 148

ESTOPPEL
To deny discharge of mortgage by administrator 219
To deny liability as shareholder 565

EVIDENCE—
Admissibility to prove liability for broker's commissions 562
Admissions—Affidavit—Value of land 456
Certificate of government analysis of intoxicating liquors—Admissi­

bility 18
Ex|ierts—Number—Arbitration 456
Hearsay—Judge’s opinion in civil action Veracity of witness—Ad­

missibility in criminal prosecution 66
Inquest evidence in trial for murder .570
Parol evidence—Statute of Frauds Memorandum 307
Parol evidence—Terms of payment —Statute of Frauds 740
Register of vessel—Admissibility 521

EXECUTION—
Discovery in aid—Grounds—Nulla bona Validity of orders .342
Foreclosure—Land outside province—Stay of execution ... 768

EXECUTORS AND ADMINISTRATORS—
Discharge of mortgage—Effect on personal mortgage 219

EXPROPRIATION—
See Eminent Domain; Damages.

FALSE ARREST—
Justification—Probable cause 759
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FISHERIES—
Exclusive rifcht — Specific grunt 1
Illegal occupation of u fishing right—Liability of Crown I

FRAUD AND DECEIT—
Liability of cor|torution 405

FRAUDULENT PREFERENCE—
Indorsement of note 078

GAMING-
(iiunliling fcatun1 in automatic vending inuchinc 4.11
Wlint is u "gambling machine” 4.11

GA8-
Conduits—Duty of care—Negligence 515

GIFT—
From husband to wife—Constructive delivery -Claim by adminis­

trator—Costs 500

GRAND JURY
Bias Disqualification of grand juror- Non-participation in pro­

ceedings ,112
Bias—Impro|s‘r communication to jurors 11.1

GUARANTY—
Bills of lading - Impairment of security- Discharge 507
Primary or collateral undertaking 101

GUARDIAN AND WARD
Foreign guardian —Trust funds—Situs 770

HIGHWAYS—
Gas conduits—Rights and liabilities 515
Liability for damage from suiul 'deposits—Nonrepair—Notice to 

municipality 70
Obstructions—Dredging operations Power of Commissioner of 

Yukon Territory 411
Unguarded culvert—Injury to traveller Motor Vehicles Act -Suffi­

ciency of notice to municipality—Amount of damages 500

HUSBAND AND WIFE—
Devolution of Estates Act 797

INCOMPETENT PERM>NS-
Lunntic discharged from asylum Rights and liabilities of committee

« 'ifts 371
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INDICTMENT AND INFORMATION—
Amendment by Court—Changing date of alleged offence ................ 333
Description of offence—Cl mot of theft................................................. 61ft
Quashing—Complainant summoned on grand jury............................. 332

INFANT*—
Custody—Abandonment by parent precluding assertion of right— 

Adoption agreements—Rights of foster-parents—Compensa-
tion ................................................................................................. 271

Custody —Children’s Protection Act—Welfare of child ................... 7ftl
Repudiation of purchase—Benefits..........................................................393

INJUNCTION—
Municipal works interfering with private rights................................. 22
Passing off trademark ................................................................... 596

INSURANCE—
Delivery of policy to agent—Illness of assured. ............................. 113
Endowment certificate—Proof of age of insured—Admission—Insur­

ance Act .............................................................................................267
< >n animals—Commencement of liability—Disease contracted before. 435 
Proof of age—Admission in certificate .. . .... 398
Proof of loss—Fraud—Onus 166
Rights and powers as to churches 33

INTERNAL REVENUK-
Hales to “consumers”—War Revenue Art 1915—Penalties 230

INTOXICATING LIQUORS—
Federal and provincial regulation—Convictions.. 82
local option—Being found drunk in “public place”........................ 93
Orders for destruction—Validity—8tat us of informant 90
Plebiscite <mlinance—Recount 797
Seizure—Government analysis as evidence—Certificate 18
Unlawful sales—Patent Medicine Act 761

JUDGMENT—
Correction—Mistake 354
Excessive default judgment—Foreclosure—Setting aside....................649
Foreign alimony decree—Enforcement—Public |K>licy........................ 765
Nullity of impro|N>r dismissal of action—New trial- Prohibition. . 269 
Power to Bet aside—Parties absent when entered...................................777

JURY—
See also G hand Ji'RY.
Number of jurors to verdict—Specific findings 780
Special jury—Costs ................................................... 786
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LANDLORD AND TENANT
Distress—Invalidity of seizure and sale—Detinue................................ 280
Distress—Moratorium- Volunteer and Reservist Relief Act—Cor­

poration ...............................................  330
Distress—Moratorium—War Relief Act 235
Effect of imsscssion under invalid lease Ratification........................... 643
Liability to tenant's employees—Icy entrance -Condition of doors 344 
Proceeds of distress—Priorities—Assignee for creditors- Mort­

gagee 25.9
Re-entry—Breach of covenant.................. 554
Termination of lease—Untenantable condition of premises— Lessee's 

covenant to repair—Erection of new buildings Measure of
damages ........ 275

Termination of lease u|mhi sale of premises........................................... 652

LEVY AND SEIZVRE -
Authority of assistant bailiff............................................... 294
Resisting execution—Crime—Justification. . . ... . 291

LIBEL AND SLANDER
Conspiracy—Defence—Mitigation—Fair comment - Particulars 250 
Evidence of publication 200

LICENSE -
Permission to use spring—License or easement 501

LIMITATION OF ACTION—
Municipal street railway - - Negligent construction and o|ieration. 670

LOGS AND LOGGING—
Negligence—Damage to dam 451

LUNATIC—
See Incompetent Persons.

MASTER AND SERVANT—
Defective foundation of dredge- Liability.........................................576
Defective system—Negligence of fellow-servant —Liability . . 520
Hired crew—Dangerous machinery—Safety—Joint liability 178
Mining o|ferations—Explosion—Defective system—Conclusiveness 

of verdict 691
Sawing operations—Defective system-Conclusiveness of verdict 133 
Wages—Quitting service during term 047
Whether master penally liable for servant's default—Revenue laws 229 
Workmen’s com|>ensation—Injury in course of employment............426

MECHANICS' LIENS—
School buildings 416
Time of registration—Additional work ........ 410
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MISTAKE—
Of law—As special circumstance for extension of time.......... 203

MORATORIUM—
Volunteers and Reservists Relief Act—Distress—Corporation 330
Volunteers and Reservists Act—Action for possession of land......... 681
Volunteers and Reservists Relief Act— Mortgage-rents 789
War Relief Act—Commissioned officers—“Proceedings”—Registra­

tion 702
War Relief Act—Distress for rent.........................................................235
War Relief Act—Foreclosure—Wife's separate estate 137

MORTGAGE—
Discharge by administrator—As re-conveyance—Estoppel 219
Equitable mortgage—Preservation of incomes—Receiver. 575
Moratorium—Volunteers and Reservists Relief Act—Rents 739
Moratorium—War Relief Act.............................................. 137
Notice of sale—Signature of mortgagee.............................. 297
Quit-claim deed as—Discharge—Tender 320

MUNICIPAL CORPORATIONS—
Disqualification of officers—Mayor—Municipal contracts 12
Electricity—Erection of poles and wires.................................... 677
Notice of action—Sufficiency................................................ 670
Supplying electricity—Essence of time—Delay—Liability 564

NEGLIGENCE—
Conclus!veness of jury's findings 531
Ultimate negligence—Collision with street car 241

NEW TRIAL—
Denying defence of justification—Probable cause in false arrest 759
Improper admission of evidence—“Substantial wrong” 66
Improper remarks of trial Judge................................................................200
Misdirection as to inquest evidence—“Substantial wrong or miscar­

riage" ..............................................................................................  570
Nullity of judgment—Improper dismissal of action............ 269
Setting aside irregular judgment—Trial..................................... 777

OFFICERS—
Disqualification of mayor—Municipal contracts—Quo warranto 12
Government inspectors—Acts of de facto officer—Validity 498

PARENT AND CHILD—
Custody of child—Effect of abandonment—Right of foster-parents 271 

PARTIES—
Intervention of Dominion Attorney-General as defendant—Pro­

vincial action against Dominion contractor removing sand from 
navigable river— Rights of Province and Dominion................... 257
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PARTIES —contin ued.
Joinder of plaintiffs—Partners............................................................. 635
Joinder of plaintiffs —“Series of transactions''— Rescission for fraud 617

PARTNERSHIP—
Right of partner to sue in own name—Dormant partner 635

PATENT MEDICINE—
Sale of liquor—Prosecution—Statutes 761

PHYSICIANS AND SURGEONS—
Couqicnsation—Services rendered under contract—Special work 788 
Unlawful practice by a chiropractor—Saskatchewan Medical Act 725

PLEADING—
Conspiracy—Libel—Fair comment—Particulars 250
Particulars—Prize Court proceedings 164
Socially endorsed writ of summons—Statement of claim treated as 

amendment   274

PLEBISCITE—
See Intoxicating Liqvors.

PRINCIPAL AND AGENT-
Authority to sell—Warranty 145
Commissions as preferred claim—Winding-up Act 123
Liability for defective title 244
Revocation of authority—Notice—Negligence in holding out agency. 289

PRINCIPAL AND SURETY- 
See also Guaranty.
Alteration of contract —Extension—Iajss of vendor's lien—Evidence. 793 
Building contract—Non-compliance with conditions us to payments

—Discharge of surety—Liability of principal 549

PRIORITIES—
Distress—Assignee for creditors—Mortgagee 259

PRIZE COURT—
Appearance—Lapse o time—Enemy claimant 's affidavit............ 163
Examination of witnesses—Postponement of—Pleadings—Particu­

lars 154
Inherent jurisdiction to preserve cargo—Seizure before issue of writ.. 161

PUBLIC LANDS—
Navigable rivers 1

QUO WARRANTO—
Disqualification of officers 12
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RAILWAY BOARD—
Telephone rates—Use of long distance lines................ 49

RECEIVERS—
Interim injunction—Preservation of income from land—Claim of 

equitable mortgagee—Amendment 575

RELIGIOUS SOCIETIES—
Conveyances to—Church Lands Act—Insurance 33
Liability for church boycott............................................. 94

REMOVAL OF CAUSES—
Surrogate Courts—Jurisdictional amount.................... ............ 315

SALE—
Government inspection—De facto officer—Effect................................ 498
Vendor's lien—Postponement of—Non-interference with findings of 

trial Court............................................. ... 555

SCHOOLS—
Purchase of school site—Debentures—Nullity ........705

SHIPPING—
Charter party—Rights and duties—Size of ship and cargo- Demur­

rage 194

SOLDIERS—
See Moratokii'm.
Desertion—Sufficiency of proof.............................................................  14
War Relief Act—Moratorium....................................................................137

SOLICITORS—
Disbarment—Negligent investment—Summary order 86
Effect of mistake on law or practice 203

SPECIFIC PER Ft >RM ANCE-
Certainty of terms—Manner of payment 740
Exchange of lands—Indefiniteness  475

STATUTE OF FRAUDS—
Parol evidence  740

STATUTES—
Curative Acts—Effect on invalid tax deed.............................................. 151

STREET RAILWAYS—
Alteration of route—Municipal consent......  627
Collision with automobile—Theatres—Speed 728
Collision—Ultimate negligence— Failure to look—Defective brakes. 241 
Protruding rails—Collision with automobile—Municipality 070



31 D.L.R.I Index. 813

SUM M A U Y C< >X VICIIONS—
Uncertainty—Particular»—Préjudice ^2

SUNDAY—
Sale of fruit by storekeeper 556

TAXES—
Equalization—Fixed aaeeiiament»—Actual value. 206
Invalidity of tax sale deed—Prematurity—Curative Act 151
Mistake of law—Recovery back 032
Municipal assessment—Land—Reduction 548
Persons in whose name property assessable—“Owners"- 'Occu­

pants’'—Cor|wiration and its officers 235
Purchaser of Crown lands—"Occupant"
ltevision of assessments—Powers of Board—Finality of orde s 795

TELEPHONES—
Knowledge of conditions—Cancellation of contract — Liquidated

damages................................................................... 041
Rates—Ixmg distance lines 49

TENDER-
When deemed sufficient......................................................................... 320

THEFT—
Goods in process of manufacture 015
Misappropriation of fares by conductor—Place of offence 265

TORTS—
Illegal occupât ion of a fishing right —Liability of Crown 1

TRADE MARK
Passing off—Injunction 496

TRIAL—
Conclusiveness of verdict—Negligence.................... '*31
Majority venlict in civil actions—Sj>ccific findings
S|Kicial and general venlict—Fraud 440
Sufficiency an<l conclusiveness of verdict—Negligence -Master and

servant ..................................................... 591
Sufficiency of venlict as to damages 145

VENDOR AND PURCHASER—
Certainty of terms—“Negotiable paper or cash". 740
Incumbrance on title—Restrictive covenant—Execution 490
Measure of damages u|M>n re-sale 470
Purchaser’s rights under lease by vendor—Termination 652
Rescission--Misrepresentation in quantity—“ More or less" 189
Rescission—Vendor’s misrepresentations—Laches—Conclusiveness

of findings 110
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VENDOR AND PVRCHASER-wirimwrf.
Right to purchase price—Title prevented by purchaser 607
Want of title—Liability of agent 244

WAR RELIEF ACT-
8ee Moratorium.

WAR TAX-
Perfumery—“Persons selling''—“Consumers" 229

WATERS—
Rights under Rivers ami Streams Act—“Unnecessary damage" .. 451
Sea-wall—Private rights—Access to wharf—Injunction 22
Test of navigability —Floatable—Crown domain 1

WILLS—
Charitable bequest—Vagueness 757
Condition in restraint of marriage—Mixed estate .182
Life estate—Remainder over—“Revert" 382
Revocation—Reviving by codicil 281

WITNESSES—
Inqieaching veracity—Admissibility of Judge's opinion 66
Tampering with witness—Prosecution |>ending 82

WORDS AND PHRASES—
“All logs cut to apply to the contract" 320
“As administratrix" 219
“Capable of lieing covered by insurance" 635
“Consumers" 230
“Draft with bill of lading attached" 507
“Effects of climate" 635
“Enlisted" 702
“Fixed assessments" 206
“For missionary purposes".............. 757
“Freezing" 635
“(lambling machine"....................... 431
“Government inspected" 498
“Material alteration" 773
“Mistake" 354
“Moment of seizure" 161
“More or less" 189
“Negotiable paper" 741
“Occupants" ....... 235
“Officer of the Crown" 18
“Owners" ........ 235
“Passing-off" 596
“Peaceofficer" .... 294
“Perils of the sea"....................... 635
“Person in the lawful execution of process against goods" 294
“Person selling" 229
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WORDS AND PHRASES—continuel.
“Persona" 785
"Proceedings" 235, 702
“ Proceeding out aide the Court " 702
“Public place"................. 93
“Revert" , 382
“Salary of clerk or other person" 123
“Salary or wages" 123
“Series of transactions" 617
"Slip- M4
“Special circumstance" 203
“Substantial wrong” 06
“Sulwtantial wrong or miscarriage" 570
"To give back an agreement on the land" 475
“Unnecessary damage" 451
“Volunteers" 702

WRIT AND PROCESS-
S|K*cially indorsed writ of summons—How treated 274


