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BOUILLON v. THE KING.
xchequer Court of Canada, Audette, J.  November 2, 1916

1. Warers (§ 1 A—6)-Tesr oF  Navicapinary— Froarasie—Crows
DOMAIN.

A river is navigable 1 loatable @ trains et radeaur, when, with the
assistance of the tide ft or rafts of logs can be navigated for
transportation purposes in a practical and profitable manner: it, there-
fore, forms part of the Crown domain,

2. Fisueries (§ 1 A 2)- EXCLUSIVE RIGHT -SPECIFIC GRANT

A specifie grant by the Crown, especially expressed and clearly formu-

lated, is necessary to create an exelusive right of fishing
3. Crown (§ 11-20)—Acriox acainst Torrs FISHING RIGHTS

An action for having illegally oceupied a fishing right, and for the
revenues derived therefrom, is one in te and s not maintainable against
the Crown except under speeial statutory authority

PETITION OF RIGHT seeking recovery of revenues from fishing
right in the River Matane, P.Q., of which the suppliant alleged
he was deprived by the Dominion Government.

L. Taché, K.C'., for the suppliant.

(. G. Stuart, K.C., for the Crown.

Auvperte, J.:—The suppliant brought his petition of right to
recover from the Crown, as representing the Dominion of Canada,
the sum of $2,400, he having at the trial abandoned his elaim for
the sum of $540 mentioned in paragraphs 15 and 16 of the petition.

By his petition of right, he sets forth, inter alia, that he is
proprietor of a certain picee of land, at Matane, abutting on the
River Matane, which he says is neither navigable nor floatable,
and therefore claims his proprietary rights extend to the centre
of the river, usque ad medium filum aqua: That the Federal
Government, from the year 1884 to 1896, took hold of his fishing
rights, opposite his property, and rented the same to different
parties up to the date of the judgment of the Supreme Court in
the Fisheries case in 1896 (26 Can. 8.C.R. 444), which was fol-
lowed by the decision of the Judicial Committee of the Privy
Council, [1898] A.C. 700, and he concludes in asking by par. 13:
“Que le dit gouvernement fédéral a occupé illégalement le dit
droit de péche et en a retire des rangons pendant douze ans;"—
and by par. 14 he further claims: “Que le dit gouvernement
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fédéral d’Ottawa a privé ainsi votre pétitionnaire d’un revenu
de deux cents piastres par année pendant douze ans, formant
une somme de $2,400 que votre pétitionnaire a droit de réclamer
du gouvernement fédéral d’Ottawa.”

These two paragraphs are here recited in full with the objeet
of enabling us in arriving at the true understanding of the nature
of the present action. Indeed, counsel at bar, contends on behalf
of the suppliant that the present action is in revendication of a
real right (un droit réel, immobilier) consisting in a fishing
right, of which the substance and the enjoyment are the object
of a right. He adds that the substance having disappeared it
cannot be claimed, and this action is the only course left to him;
that is, to claim the value thereof by par. 14 above recited.

The respondent’s plea alleges, among other things, that the
River Matane opposite the suppliant’s property is navigable ef
flottable, and that the latter’s rights do not extend to the middle
of the river, and therefore he has no right of fishing in the same;
and that while the Crown, in the right of the Dominion of Canada,
granted without warranty, up to 1896, the right of fishing in the
estuary of the River Matane as might belong to the Crown, if
the suppliant had any rights {o such fishing he was at all times at
liberty to exercise them, and if such recourse exist it is against the
lessees of such right; concluding that if he had such rights they
are preseribed and that the eause of action is unfounded in faet
and in law.

The issues involved in the present case may be said to be
resolved in the solution of the three following questions, viz.:
(1) Is the River Matane, opposite the suppliant’s property,
navigable et flottable en trains ou radeaur?  And did the seigneur by
his grant have the exelusive right of fishing in the same and so
transferred such right to the suppliant? (2) Do the issues herein
disclose an action in tort, and does it lie against the Crown?
(3) Does an action lie against the Crown for the recovery or
repetition of the moneys received in good faith under an error of
law, and under the eireumstances of the case. Is there privity
bhetween the suppliant and the respondent?

(1) It may be stated, as a general and recognized prineiple,
that if the river is navigable ou flottable a trains et radeaux opposite

the suppliant’s property that the action fails, unless he has such



i
)
P
\(‘
:}‘
&

31 D.LR)] DominioNn Law Reports.

rights as are derived from a Crown grant giving the seigneur an
exclusive right of fishing in the locus in quo.

The River Matane was, on two recent oceasions, the subject
of two distinet judicial pronouncements with respeet to its navi-
gability. Onme by the late Larue, J., in the case of Irwin v.
Bouillon, unreported, in which the Judge pronounced the river
navigable and floatable, and the other by Lemieux, J., now Sir
Francois) in the case of A.G. of Quebec v. Bouillon, in which he
adjudged the river neither navigable nor floatable.

This question of navigability is obviously one of faet which
has to be decided under the circumstances and the evidence
submitted to the Court in each s

Therefore having been made aware in the course of the trial
of these two conflicting judgments or findings, I ordered wune
descente sur les lieur (the objeet of the litigation—Pigeau, Pro-
cédure Civile, 2nd ed., p. 227) that is a visit to,*and examination
of the river, at high tide on the next day at 5 o’clock in the morn-
ing of July 5 last, and directed both parties to be there repre-
sented. MecKinnon, a witness heard on behalf of the suppliant,
stated that the season at which the river is lowest is July and
August. At the time so appointed for the visit, I erossed from
north to south upon the bridge, which appears on the plan
ex. 15, filed herein; walked to the suppliant’s property, and in
company of both the suppliant and respondent’s counsel we
walked down from the King's highway opposite the suppliant’s
place to his floating landing, where two boats sent by the Crown’s
counsel were in readiness for us. Before embarking I ascer-
tained that between the highway and the river there was a small
piece or pareel of land belonging to the suppliant which made
him a riparian proprietor on the river—small as the piece might be,
Accompanied by the suppliant and two men we started in a 20 ft.
boat, travelled from this place to about the centre of the river,
over the pass (or goulot) in the rapids, and travelled west past
the bridge indicated on the plan. The whole of the river pre-
sented then the appearance of a large lake, without any indica-
tion whatever of any rapids below the bridge in question. In the
river, slightly above the chureh, there w
wharf—notwithstanding some evidence at the trial that it was

s a schooner moored at a

impossible for a schooner to go up beyond the Price wharf at the
mouth of the river.

CAN.
Ex. C.

Boumrox
v

Tue KNG,

Avdette, J.




CAN.
Ex. C.

BoviLrLon
v.
Tue Kina.

Audette, J.

DominioN Law REPORTs. (31 D.LR.

Now, the evidence adduced in this case discloses that the
suppliant is and has been the owner for a number of years of a
gasoline launch, which up to 2 years ago was 2515 ft. long, drawing
28 inches, and two storeys high, as put by the suppliant, meaning,
I suppose, an upper deck, and on which yacht he crosses over to
the north shore. Two years ago he lengthened this launch by
8 feet, making it 331, ft. long. Now, while this launch on the
date of the trial was kept some short distance below the sup-
pliant’s property, it appears from the general evidence that the
launch, while at times kept closer to the mouth of the river, was
usually and for most of the time kept opposite the suppliant’s
property. That this launch was also seen, on several oceasions,
running up to or within a few yvards of the bridge.

That transatlantic vessels lying in the current in the St.
Lawrence, opposite the estuary of ‘the River Matane or there-
abouts, are from'time to time during the summer being loaded
with lumber, taken in bateauz, from Price’s wharf at the mouth
of the river; and that ever and anon, while these vessels were
being loaded, boats of 20, 25 and 30 ft. keel, drawing from 18 to
20 inches, manned by two, three and four men, came up the
river on some occasions with two puncheons and one barrel, to
fetch fresh water for the vessels, and that such water was pro-
cured at the rapid above the bridge, and that they would go up
as far as the slab-wharf marked “D”" on the plan. Some of the
suppliant’s witnesses say that the salt water runs up with the tide
to the foot of the dam, beyond the bridge. Vaillancourt, a man
on the river all the summer, says that in small tides the salt
water runs up like 50 to 60 ft. beyond the bridge, but does not
cover the small rapid above the bridge.

Then a schooner on one cecasion came up beyond Bouillon's
property. The evidence is conflicting as to whether she went
up to point “C"" or “D,"” marked on plan ex. 15.

However, the most important point of the evidence bearing
upon the subjeet in question, is that for a number of years the
Price people, proprietors of the sawmill above the bridge, took
their lumber from the mill in rafts down the river Matane to

Price’s wharf at the mouth of the river. The rafts were made
at the foot of the mill above the bridge and were 60 ft. in length,
12 ft. in width, with a depth varying from 18 to 27 inches. This
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lumber is now carted down from the mill to Price’s wharf. The
floating of rafts, as well as the taking of lumber in sluices at one
time, were abandoned, not for the reason mentioned in the case
of Lemieux, J., above referred to, but for the reasons in evidence
in the present case, because the owners of the vessels refused to
load wet lumber. And that is too obvious, beeause ships loaded
with such lumber are liable to take a list.  The floating by rafts
was carried on for at least ten years, and it is in evidence that the
river was in the same state then as it is to-day, therefore the river
is obviously flottable en trains ou radeauxr.

In Bell v. Corp'n of Quebee, 5 App. Cas. 84, it was held that,
“according to the French law, the test of navigability of a river is
its possible use for transport in some practical and profitable
manner.”  And that decision is followed in the case of At'y-
Gen'l of Quebec v. Fraser, 37 Can, 8.C.R. 577, where it is held
that: “A river is navigable when, with the assistance of the tide,
notwithstanding that at low tides it may be impossible for vessels
to enter the river on account of the shallowness of the water at
its mouth.” See also Wyalt v. At'y-Gen'l of Quebee, [1911] A.C.
489,

The distinetion between rivers flottable a trains et radeaux and
those flottable a buches perdues is clearly stated by Sir Charles
Fitzpatrick, C.J., in the case of Tanguay v. Canadian Electric
Light Co., 40 Can. S.C.R. at p. 8.

Dalloz, Rep. Jur. Eaux, No. 61: Proudhon, Domaine public,
vol. 3, Nos, 857-860, where the difference of flottage par trains
ou radeaux and flottage d biiches perdues is established, and where
a description is given of what is meant by a train or train de
bois.

And in Sirey, 1823, I., 317, is found a reported case holding
that: “Les riviéres ne doivent étre considérées comme dépendant
du domaine public que lorsqu'elles sont flottables d trains ou a
radeaux.”

Beaudry-Lacantinerie, Des Biens, p. 134, No. 174, says:
“Les fleuves et les riviéres navigables ou flottables. (‘¢ sont des
chemins qui marchent, dit Paschal. . . . Il n'y a que les

riviéres flottables avec trains ou radeaux qui fassent partie du
domaine public.’

See also 2 Plocque, Législation des Eaux, No. 174, and Fuzier-
Herman, vho. ““ Riviéres,” Nos. 80 et seq.
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The judgment of Girounard, J., in Tanguay v. Canadian Elec-
tric Light Co. (supra, p. 24), cites also a number of authorities in
support of the same proposition, infer alia, Isambert, vol. 20,
p. 232.
In Bell v. Corp’n of Quebee, 5 App. Cas. 84, 7 Que. L.R. 103,
Chief Justice Dorion ss “It is not so much the volume of the
water that the river carries, as the fact that its course is devoted

"

to the public serviee, which gives it its legal character.

See also Lefaivee v. At'y-Gen'l P.Q., 14 Que. K.B. 115; Gouin
v. MeManamy, 32 Que. 8.C. 19; The King v. Bradburn, 14 Can.
Ex. 419, 433; and the Fisheries case, 26 Can. S.C.R. 444, [1808]
A.C. 700; Hurdman v. Thompson, 4 Que. K.B. 409, 434.

As appears by exs. “E’ and “F,” on October 19, 1877, a

port has been created at Matane, under the provisions of 37
Viet. ch. 34, and the Acts amending the same, and the port is
declared to extend from the parish church situate in the village
of Matane, a distance easterly of two miles and a similar dis-
tance westerly from the same point.

Flowing from the doetrine expounded in the numerous cases
above cited, coupled with the fact that the tide backs from the
River St. Lawrenee some distance beyond the bridge in question,
thus forming a large lake or river upon which boats and rafts
of timber have been for years transported for commercial pur-
poses, the necessary conclusion is that the river is necessarily
navigable and especially flottable a trains ou radeaux.

It was a moot question at one time, before the decision
in the Fisheries case, supra, as to whether fishing rights in rivers
which were Crown property belonged to the Crown in the right of
the Dominion, or in the right of the Province. However, up to
the time of the decision in the Fisheries case, the Federal Govern-
ment was considered as vested with the control of such waters
and did exercise it.  After the decision in the latter case, the
Crown in the right of the Provinee of Quebee, must have assumed,
as the Federal powers had previously done, that the Matane
River was part of the Crown domain as a navigable and floatable
river, since both governments have at one time and the Quebee
Government is now leasing the fishing right upon the same.

The suppliant himself must have shared that opinion after
the decision of the Fisheries case, since he filed with or handed to
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the Quebee Government the following admission, filed herein by
the Crown, as ex. “D,"” and which reads as follows:

Alfred Bouillon, de la paroisse de St. Jérome de Matane,
s que le club incorporé sous le nom de The Matane Fishing
e dans la riviere de Matane en vertu
ts & Pécheries

Je soussigndé,
médeein, reconns
Club a le droit exclusif de faire la pé
'un bail consenti & ce elub par le Commissaire des Terres, Fo

de la Provinee de Québee.

Je reconnais la validité de ee bail a toutes fins et je m'eng:
pécher dans la dite riviere et & ne pas troubler les membres de ee club dans
I'exercice de leurs droits de péehe et & n'intervenir en aucune fagon i l'encontre
de leurs droits de péche au saumon dans la dite riviere pendant la durée
de leur bail.

St. Jérome de Matane, 19 juin, 1899,

Proe. de M. Alf. Bouillon, A. Bovneon, M.D,, L. Tacue

i ne pas

On the face of the admission, again the suppliant would be
out of Court.

The suppliant’s property, acquired by him on September
1893, originally formed part of a grant or coneession of land made,
on May 29, 1680, in the name of the King of France, by His
Intendant Duchesneau. to Sieur Mathicu Damours.

By this grant two pieces of land were granted to Damours, as
appears in the recitals of the deed. First, in the middle of the
first page of the deed, he asks for
une licue de front sur une licue et demie de profondeur situee sur le fleuve
St. Laurens, & prendre une demye lieue de chaque costé de la dite riviére

And secondly, but further on, at the foot of the second page of
the deed,
et de luy donner et accorder par augmentation de concession une lieue de
terre sur le dit fleuve, a prendre joignant la demye lieue du costé de la riviére
Mitis sur pareille profondeur d'une licue et demye, comme aussy le droit
de peche sur le dit fleuve.

Then in the habendum elause of the deed we find the follow-
ing:

Avons accordé et aecordons au dit Sieur Damours la ditte licue et demye
de terre de front, et une tieue de profondeur, seavoir une demye lieue au deea,
et une demye licue au dela de la riviere Matane

It par augmentation une autre lieue de terre de front aussy sur une licue
et demye de profondeur y joignant, & prendre du costé de la riviére Mitis,
avee le droit de peche sur le dit fleuve St. Laurens, pour en jouir par luy,
S8 successeurs ou ayant eause en titre de fief et seigneurie,

From the reading of these descriptions in the grant would it
not clearly appear that two separate pieces of land are granted
as deseribed in the recitals, and as repeated in the habendum
clause? Indeed, it dppears, Damours asks first for a defined
piece of land, and secondly, by augmentation, for another piece
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of land, with the right of fishing upon the River St. Lawrence,
and the habendum clause grants as asked. If that is the case, it
is obvious the right of fishing, as described in the grant, only
relates to the second piece of land which is not opposite the land
in question herein, but starts half a league up the St. Lawrence
from the western shore of the River Matane. Kxpressio unius est
exclusio allerius.

Be that as it may, assuming the right of fishing as mentioned
in the grant has been given for the whole area of the seigniory on
the St. Lawrence, the right given is not an exclusive right. There-
fore, under the decision of the ease of Cabot v. The Att'y-Gen'l of
Quebee, 15 Que. Q.B. 124, affirmed on appeal by the Judicial
Committee of the Privy Council ([1907] A.C. 511), on the true
construction of the grant, the claim flowing from the seigneur’s
title for exclusive fishing could not pass.

A specific grant, especially expressed and clearly formulated,
was necessary to allow an exclusive right of fishing to pass: Leamy
v. The King, 23 D.L.R. 249, 15 Can. Ex. 177.

I may also repeat here what I have said in that case (now
pending on appeal to the Supreme Court of Canada): How should
such a grant be construed and interpreted? The trite maxim
and rule of law for our guidance in such a construction or inter-
pretation is well and clearly defined and laid down in Chitty’s
Prerogatives of the Crown (p. 391).

See also Wyatt v. At'y-Gen'l of Quebec, [1911] A.C'. 489, and
Fraser v. Fraser, 2 Que. 8.C". 61, 2 Que, K.B. 215, and arts. 1019
et seq. C.C.P.Q.

It is also well to bear in mind that the right of fishing men-
tioned in the grant is in the 8t. Lawrence, and not in the River
Matane.

Before leaving this question of title, it may be said that on
perusing the chain of the suppliant’s titles, filed by him at trial,
I came across ex. No. 8, which is a deed by Jane MeGibbon, then
proprietress of the Seigniory of Matane, whereby she grants and
concedes to Mde. widow John Grant (sic.) on June 22, 1824, a
tract of land, covering the lands in question herein, together
with the right unto the said grantee her heirs and assigns of fishing
and hunting in front thereof. The grant is made free from all
annual and seignorial rents during the grantee’s lifetime and the
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lifetime of her then living children and as long as the said tract
of land shall remain her property and her children’s property.
The deed also provides, as follows:

It is further agreed between the said parties that she the said grantee
and her said children shall not sell, exchange or bargain the said traet of land
without giving to the said seignioress the privilege of the same previous to
signing any deed of sale or exchange and that in ease the said property should
in any manner or form fall into stranger’s possession, the purchaser, or then
the owner of the same, shall and will be bound and obliged to exhibit his
title to the said seignioress or her representative and then take a deed of
concession for the said land the same as the other tenants in the said seigniory
of Matane, otherwise all and every title or deed transferring the property afore
said shall be null and roid, with the right unto the said seignioress to take
full possession of the same without any form of justice and without eom
pensation on her part for whatever improvements that shall then have been
made on the said land

From the date of this deed, the property changed hands
several times before it eame into the suppliant’s possession on
September 5, 1893, without any evidence of the compliance with
the conditions, restrictions and reserve mentioned in this deed of
June 22, 1824,

One feature of this deed of June, 1824, which should not be
passed without some notice, is that the suppliant’s counsel seems
to attach some importance to it, and he relies upon it as trans-
ferring to the suppliant this right of fishing in the river.  This
is the only deed, between 1824 and the present day, in which the
question of fishing and hunting is mentioned. This fishing
privilege is not repeated in the chain of titles from that date
(1824) down to the date of the suppliant’s title (1893).

Can the suppliant now on the one hand invoke and rely upon
that deed (which is part of the chain of his title) for this alleged
right of fishing, and on the other hand derogate from it? Qui
approbat non reprobat. And a person is said to “approbate and
reprobate” when he endeavours to take advantage of one part
of a document and rejects the other. This rests on no artificial
rule, but on plain, fair dealing. Therefore, is there then a flaw in
the suppliant’s title? In view of the case of Labrador Co. v. The
Queen, [1893] A.C". 104, deciding that inasmuch as a claimant had
disclosed the true root of his title, he could not hold his land by
prescription and immemorial possession, and that the law of
prescription did not apply. Can the suppliant now set up
iaterversion or prescription? Are the several deeds, subsequent
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to that of June 22, 1824, with the above conditions, restrictions
and reserve absolutely ignored, good or bad, and have they
transferred any proprietary rights? Quod initio vitiosum est lapsu
temporis convalescere non polest. Mignault, Droit Civil Canadian,
vol. 9, . 388,

However, in view of the important questions raised in the
present issues, it is unnecessary to consider what is the effect of
such documentary evidence adduced by the suppliant himself
upon his own title. .

(2) Do the issues herein disclose an action in tort and does it
lie against the Crown? What is a tort? “Tort is an act or omission
giving rise, in virtue of the common law jurisdiction of the Court,
to a civil remedy which is not an action of contract. Pollock on
Torts, 6th ed., p. 5.

“The very essence of a tort is that it is an unlawful act, done
in violation of the legal rights of some one.” Per Miller, J., in
Langford v. United States, 101 U.S. 345. “A tort in its legal
sense is a wrong independent of contract:” Milledgeville Water Co.
v. Fowler, 58 S.E. 643.

Pothier, Bugnet, 2nd ed., vol. 1, p. 43, vol. 2, p. 57, No. 116.
Laurent, vol. 20, p. 384.

By pars. 13 and 14 of the petition of right, the suppliant
claims that the Crown has illegally occupied (occupé) the fishing
right and has drawn therefrom revenues during 12 years, and
that by so doing the suppliant has been deprived of yearly revenue
of $200 during that period, making in all the sum of $2,400. And
by the prayer of his petition of right, he asks that the Crown be
condemned to pay him the sum of $2,400 and costs.

This is not an action claiming a real right against the Crown
in any sense of the word. It is of the essence of a real right that
it should be referable to immoveables, a right recognizable in
face of the world, and as against every one. This action does not
claim the substantive right of fishing as against the Crown in the
right of the Dominion, but it elaims the loss of revenues through
the illegal deprivation of the same by the Dominion Crown during
a certain period. It is not une action reelle asking the Crown to
recognize a real right; but it is a personal action arising in damages
against the Crown for having interfered with his alleged right of
fishing—a pure action in tort. In other words he does not claim
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any fishing right, as against the Crown, but he assumes he has that
right, and his action is against the Crown for trespassing upon
such right by collecting rents for the same, and for such trespass
he concludes in condemnation against the Crown for $2,400
damages. The petition of right asks for a condemmnation in money
founded upon an alleged illegality by the Crown.

The suppliant does not either claim the amount which the
Crown collected under its leases, but a larger amount, assuming
he would have collected as much as he claims, and his damages
are reckoned by him on that basis. He does not claim the rents
actually collected by the Federal Government, but an amount
which, in his estimation, would represent the damages he suffered.

This case is not a disguised claim of damages, but it is clearly
a claim sounding in tort, and an action in tort will not lie against
the Crown, except under special statutory authority. This
doctrine is too well known and accepted to necessitate the citing
of authorities in support thereof.

Therefore, whether the River Matane be navigable or flottable
a train ou radeaux or noi, the action as instituted cannot lie
against the Crown.

There are a number of other questions raised both by the
pleadings and by the oral argument. For instance, can it be
said there is any privity as between the Crown and the suppliant
with respect to the amount of these rents paid by the tenants up
to 18967 Is not the recourse of the suppliant, if he has any,
against the tenants; and is not such recourse extinguished by
preseription? Furthermore, under the English law, the doetrine
is, says Middleton, J., in O'Grady v. City of Toronto, 37 O.L.R.
139, that “Equity has never yet gone so far as to afford relief
by maintaining an action brought, directly or indirectly, to
recover money paid under mistake of law,” eciting a number of
authorities in support of the same. Does the same doctrine
obtain in the Provinee of Quebee, under par. 2 of art. 1047 of the
CC.e

However, these are all questions upon which it is unnecessary
to pass in view the decisions arrived at in answering Q. No. 1
and especially No. 2 above referred to.

Under the circumstances, I have come to the conelusion that
the suppliant is not entitled to any portion of the relief sought by
his petition of right. Petition dismissed.
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ROBILLARD v. SLOAN.

Quebee Court of Review, Archibald, A.C.J., Charbonneau and Demers, JJ.
February 12, 19186.

OrFicers (§1 K 1-46)  DISQUALIFICATION OF MAYOR —MUNICIPAL CON-
TRACTS —QUO WARRANTO.

A municipal councillor (mayor) who has received compensation for

work done by lnm under a contract with the eorporation, is disqualified

i M.C. (Que.) from holding his office, notwithstanding

that the contract has been performed and payment reecived before the

issue of the writ of rluﬂ warranto.

|Arts. 5¢ 51 8. Que. (1909), considered; Bouchard v. Bélanger, 8

Que, 8.C \/mlzm au v. Debien, 20 Que. K “ 512, applied: Robillard
v. Sloan, D.L.R. 538, 45 Que. 8.C. 496, affirmed. |

22 D.L.R.

ArpeaL from the judgment of Weir, J., 538, 45
Que. 8.C". 496, which is affirmed.

The defendant, mayor of the Township of Litchfield, executed
for the municipality work of repair on a municipal road and
furnished for the purpose materials to the amount of $113. The
corporation paid him on December 7, 1913. On February 6,
1914, the plaintiff caused to be issued against him a writ of quo
warranto under the provisions of art. 205 M.C. and of art. 5936
R.8.Q. (1909).

The defendant claims that having been paid before the issue of
the writ of quo warranto he had at that time no contract with the
municipality and retained his capacity to sit as mayor.

The Superior Court maintained the action, and its judgment
was confirmed by the majority of the Court of Review.

Wright, Gamble & Smart, for plaintiff.

D. R. Barry, K.C., for defendant.

ArcHisaLp, A.(".J., concurred with DemErs, J.

Demers, J.:—Art. 205 M.C. provides that whoever shall
receive any money or other consideration from the corporation
for his services is disqualified from being appointed a member
of the council and from acting as such.

This incapacity proceeds from the payment; it exists then
after the payment and cannot exist before it. The services of a
councillor are gratuitous and he cannot procure payment to him-
self for any work that he has performed for the corporation:
Bouchard v. Bélanger, 8 Que. 8.C. 455.

I am of opinion that arts. 5935-5951 of R.S.Q. (1909), have
no application; this is not the case of a contract but of a quasi-
contract.

The case of Martineau v. Debien, 20 Que. K.B. 5

12, appears
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to me to be applicable. The defendant in performing the work
for the corporation, furnishing his own material and procuring
payment to himself for his services even at their proper value, has
violated his trust and, in my opinion, incurred the loss of office,
and the proper recourse against him appears to me to be the one
adopted.

CHARBONNEAU, J. (dissenting):—The defendant, mayor of
the Township of Litchfield, is proceeded against by que warranto
on account of certain work that he had executed and materials
that he had furnished for the municipality in repairing a muni-
cipal road. The amount of his account was $113, which was
paid and settled on December 7, 1913, while the writ of quo war-
ranto was issued against him on February 6, 1914,

The action was evidently brought under the provisions of
art. 205 M.C',  But it appears to me that the objeet of this article
is to prevent a municipal councillor from sitting so long as he has
any contract with the munieipality, and from the time this con-
tract disappears this incapacity disappears, as when the eouncillor
ceases to have his domicile and place of business in the muni-
cipality. There is no doubt that the fact of having a contract,
just as the fact of ceasing to be domiciled in the municipality,
disqualifies the councillor, but this is not a permanent disqualifi-
cation as in the case of a minor or a person in sacred orders or of
ations of this kind which eannot be made to dis-
appear. It is true as one of the Judges of the Court of Appeal
observed in the case of Martineau v. Debien, supra, that this
article thus interpreted might not be considered as very efficacious

other disqualifi

but the law should be interpreted as it is and we cannot, give it a
value which it does not possess,  Moreover, the legislature has so
understood it since it afterwards supplemented this article by
other provisions under arts, 5 5951 of R.S.Q. (1909), of which I
will speak later and where this insufficiency of the Municipal
Code is intimated. T ask myself how in the face of art. 205 and
of the facts proved in this case the Court can decide that at the
time when the writ of quo warranto was issued the defendant had a

contract with the municipality and it is absolutley necessary to
decide this point to apply the sanction of quo warranto as pro-
vided by art. 205. All that this article says is that a councillor
who has a contract with the corporation cannot act as a member
of the council. In this ease when the writ was issued he had no
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longer any contract nor any lien which would disqualify the
councillor precisely the same as if having lost for'a time his domicile
he had resumed it before the issue of the writ of quo warranto.
There has been an attempt to apply arts. 5936 et seq. of the
Revised Statutes to justify the present action and there is no
doubt that art. 5936 is much wider than art. 205 M.C. and that
the fact of having had a contract with the municipality would
justify the conclusions of an action brought under the provisions
of this Act. But such action is entirely different from that which
was brought in this case. Disqualification for 5 years which is
provided for in that article is not asked for; the plaintiff contents
himself with asking the actual disqualification of the defendant
with a fine of $400 under the provisions of the Act respecting quo
But the penal action should be accompanied by the
special formalities provided for this class of action as among
Art.
5949 says that every suit under the provisions of this section
Even if this procedure
had been followed 1 would have had serious doubts as to the
right of the plaintiff to take such conclusions because in this case
there has not been what could be called a contract. The defend-
ant furnished certain goods with no profit to himself but merely

warranto.

others for security. That has not been done in this case.

shall be instituted by a penal action.

to accommodate the municipality and because he could not pro-
cure the work to be done and the materials to be furnished other-
wise,

In these circumstances 1 am of opinion that the judgment
should be reversed.

Vide Schneider v. Petelle, 21 Rev. Leg. 292; Foster v. Currie,
48 Que. S.C. 103. Appeal dismissed.

REX v. POULIN.

Quebec Court of Sessions, Hon. Charles Langelier, J.S.P.  September 16, 1916

Deserrion (§ [--10)-—~FroM MILITARY UNIT—KVIDENCE.

Under the Order-in-Council of January 6, 1916, the proof of engage-
ment for overseas service by the soldier charged with being absent
without leave is complete on production of the signed enlistment paper
and proof that the accused had been passed as fit for military service
and that the military unit had been regularly established; and primd
facie proof of absence without leave may be made by the produetion of
a letter to that effect from the officer commanding the Military Distriet;
it is no answer for the accused to shew at the trial that the age he gave
at enlistment as under 45 was incorreet and that he was over that age.

[See Annotation on Military Desertion Law at end of this case.]

Prosecurion for desertion from military unit.
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LANGELIER, J.:—The defendant is prosecuted for having
absented himself without leave from the 57th Battery since
the 10th of August, and of not having returned since.

It has been proved by the attestation paper that the accused
was enlisted in the overseas forces on the 9th December, 1915,
in presence of Capt. Goulet. He took the oath at the same date
at Beauceville before Nap. Mathieu, J.P., for the district of
Beauce; at the same place and date he went through the medical
examination before Dr. J. A, Desrochers and was declared fit for
service and afterwards was accepted by Lieut.-Col. Theo. Paquet,
commanding officer of that unit.

The action has been taken in virtue of an order-in-council
dated January 6th, 1916, which was passed in virtue of 5 Geo. V.
ch. 2, sec. 6, called The War Measures Act.

Capt. Goulet swore that the accused, on his own request, had
been transferred the 14th April last to the 57th Battery duly
organized for active service as it appears in the Official Gazette
of Canada at the date of 2nd September, 1916, p. 729.

The Crown has produced the engagement of the accused,
signed by him, also a letter of General Fages, the officer commanding
our military district, stating that the accused had been absent
without leave. Beside that, Capt. Goulet has proved the arrest
after the desertion.

The 57th Battery, overseas, has been regularly organized as
a unit for overseas service by an order-in-council, published
in the Official Gazette of Canada the 2nd September, 1916, at
p. 729.

The accused, when he signed his engagement, declared upon
oath that he was born the 28th August, 1872; his certificate of
birth, which he now produces, states that he was baptized on the
27th August, 1869.

The learned counsel for the defence has contended that
art. 243 of the King's Regulations, declares that enlistment is
only allowed for men between 18 and 45, and the accused being 47,
he could not become a soldier.

The War Measures Act, by decreeing the country in a state
of war, has given extraordinary powers to the Governor-General
in Council; it authorizes them to enact all regulations they think
proper to assure the peace and the good defence of Canada.
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Taking advantage of such powers the Executive has declared in
art. 3 of the order-in-council above cited, that the simple produe-
tion of the attestation paper shall be a sufficient proof of such
engagement. It is clear that it has been intended to put aside
the strict rules of the King’s Regulations. At present, all that is
required by the law is that the man should be fit for military
service; well, we have the certificate of a doctor which says
that the accused possesses all the qualifications required to be
a soldier. The Court has not to go further in the present case.

Capt. Goulet swore that he found the aceused hidden in his
cellar at Beauceville at 2.30 in the morning,.

The contentions of the accused are the following:—

1. It has not been proved that the accused was a soldier.

2. To be a soldier one must have complied with the King's
Regulations, par. 243, which allows enlistment only from 18 to
45 years of age.

3. The doctor who made the examination was not a military
doctor and had no authority to examine him (par. 248 King'’s
Regulations).

4. It has not been proved that his battery had left for overseas
service.

Let us examine these different points.

The War Measures Act, 1914, states in sec. 5 that Canada
is in a state of war since the 4th August, 1914, till the contrary is
declared by a proclamation of the Governor-General in Council,
and consequently, Parliament has given the Executive extraor-
dinary powers, especially those mentioned in sec. 6 which empower
them to make any regulations they think proper to assure peace
and order and the defence and welfare of the country.

In virtue of these powers an order-in-council was passed on
the 6th January, 1916, in which it is stated, by art. 3,that the simple
production of the engagement in a military unit shall be a suf-
ficient proof that the accused was duly enlisted; that a letter
signed by the officer commanding a military district in Canada
and stating that the accused is absent from the unit to which he
belongs shall be primd facie proof that the accused is absent
from such unit.

It is to be noticed that the article makes a distinetion between
the proof of the engagement and the proof of the absence; the latter
may be rebutted but not the former.

det
alth
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It has been proved: (1) That ‘the accused has enlisted volun-
tarily in a unit for the overseas military service; (2) that such
unit has been created according to law by an order-in-council;
(3) that the accused has been declared fit for military service;
(4) that he absented himself without leave. That is all that the
prosecution had to establish to make out his case.

After all, the aceused has signed a contract at an age when he is
supposed to know what he was doing, himself and his family have
benefited by it, and it is only when his battery is on the eve
of leaving for the front that he discovered he was more than 45
vears and could not be enlisted. The engagement is a serious
contract (and not a mere “serap of paper”) which must be
honoured.

If he wanted to be released from his contraet why did he not
apply to the proper authority? Why did he run away, setting
such a bad example for his comrades?

I declare him guilty of the offence of which he now stands

accused, Defendant convicted.

Annotation Desertion (§ I--10 From military unit.

\ new order-in-council in substitution for that of January 6,
1916, was passed at Ottawa on August 5, 1916, in the following
terms (P.C, 1873

“Whereas it has been found that the Regulations made and
estublished by order-in-council 6th of January, 1916, P.C. 3057,
with the view of punishing and preventing the offence of absence
without leave from the Active Militia and the Overseas Expedi-
tionary Foree, need amendment, therefore, the Governor-General
in-Council is pleased to order that the said
shall be and the same is hereby eancelled.

“The Governor-General in Couneil, with the same purpose in
view, and under and in virtue of the power conferred by seetion
6 of the War Measures Aet, is further pleased to order and it is
hereby ordered as follows:

(1) Every man of the active militia of Canada, and every
soldier of the Canadian Overseas  Expeditionary  Forees who
absents himself from the corps or unit to which he belongs, without
the leave of the Commanding Officer of such corps or unit, is
guilty of an offence and liable upon summary convietion under
the provisions of part XV, of the Criminal Code to imprisonment,
with or without hard labour, for a term not exceeding two vears

(2) Notwithstanding anything contained in the Criminal
Cade, or in any other Act or law, any justice of the peace, police
or stipendiary magistrate shall have jurisdietion to hear, try and
determine any charge of an offence of absence without leave,
although the offence may have been committed or be charged

order-in-council

231 p.L.R.
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to have been committed outside the territorial division in which
such justice, police or stipendiary magistrate ordinarily has or
exercizes his jurisdietion, ¢

(3) The production of a Service Roll or Attestation Paper
purporting to be signed by the aceused and purporting’ to be an
engagement by him to serve in the corps or unit from which he
i= charged with being absent without leave shall be sufficient
proof that the aceused was duly enlisted in the said corps or unit
and a written statement purporting to he signed by the Officer
Commanding or administering a Military  Distriet in Canada
and stating that the accused is absent from the corps or unit
to which he belong=, shall be primd faeie proof that the aceused
is absent without leave from such corps or unit, and shall be
sufficient to east upon the aceused the onus of proving that his
absenee from the corps or unit was duly authorized.

1) Nothing in these regulations shall in anywise limit or
affeet the right of the military authorities to proceed in respect
of any such offence according (o the provisions of military law,
but a person accused shall not be subject to be tried both by a
military tribunal and by a eivil Court for the same offence.

(5) The military pay and allowanees of any person who has
been convieted of absenee without leave from his corps or from
the unit to which he belongs may be stopped to make good any
loss, damage or destruetion by him done or permitted to any arms,
ammunition, equipment, clothing, instruments or regimental
necessaries, the value of which the Minister of Militia and Defence
has directed him to pay.”

REX v. HURLEY.
Ontario Supreme Court, Kelly, J. February 21, 1916

1. IntoxicaTinG viQuons (§ HHT H-—90) -SE1zuRe-—~GOVERNMENT ANALYSIS
AS EVIDENCE—CERTIFICATE,

A municipal constable or policeman is not an “officer of the Crown
within the meaning of sec. 106 of the Liquor License Act, R.S.0. 1911
ch. 215, so as to make admissible in evidence for the prosecution under
that section a certifieate of analysis of alleged intoxieating liquors seized
by him and forwarded at his instance to the vrovineial government
analyst for analysis and report

Motion to quash the conviction of the defendant by the
Deputy Police Magistrate for the City of Stratford for having,
on the 19th December, 1915, kept intoxicating liquors for sale
without a license therefor, in violation of the Liquor License Act,
R.8.0. 1914, ch. 215.

F. R. Blewett, K.C., for defendant.

J. R. Cartwright, K.C'., for the Crown.

Kewny, J.:—On the 7th January, 1916, Jerry Hurley was
convicted by the Deputy Police Magistrate for the City of
Stratford of having, on the 19th December, 1915, kept intoxi-
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cating liquors for sale, without a license therefor.
motion is to quash the convietion.

The present

Hurley was the keeper of a restaurant in the city of Stratford:

and, on the evening of the 19th December, the Chief of Policd
for the city and one of his officers entered the premises, and,
finding two men in a room in the act of drinking the contents of
two bottles which were purchased from the aceused, seized the
bottle in the possession of one of the men, Mallion, from which
only a portion of the contents had heen taken.

Other bottles
were also seized;

but in his written reasons for his decision the
magistrate confined his conclusions to the contents of the bottle

taken from the possession of Mallion. The evidence of the

Chief of Police is that he sent the Mallion bottle to the Govern-
ment analyst at Toronto on the 21st December, and on the 23rd
received the analyst’s certificate, which was produced at the
hearing, that the contents contained 7'/, per cent. of proof
spirit.

By the Liquor License Act, R.5.0. 1914, ch. 21]
any liquor which contains more than 2} per cent. of proof spirits
ghall be conclusively deemed to be intoxicating.

0

The magistrate based the conviction on the evidence contained
in the analyst’s certificate; he says that, apart from that evidence,
he would not have found the

cused guilty. That, though the
only finding against the accused, would be sufficient to sustain
the convietion if the certificate was admissible in evidence.
Section 106 of the Liquor License Act provides: “In any
prosecution under this Act the production by the Inspector or
any officer of the Crown of a certificate signed or purporting to
be signed by the Government analyst as to the analysis of any
liquor and of an affidavit attesting the signature of such analyst,
shall be conclusive evidence of the facts stated in such certificate.”
One ground of attack on the validity of the convietion is in
respect of the meaning of the words “ Inspector or any officer of
the Crown” in that section. Other grounds are also urged.
“Inspector,” when used in the Act, means an Inspector of Licenses
appointed for a License District under the Act (see. 2 (d) ). In
this instance it was the Chief of Police for the city who not only
produced, but also procured, the analyst’s certificate, and this,
as far as the evidence shews, without the instructions, request or

HurLey

Kelly, J
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assistance of any other person, except the assistance of his subor-
dinate in making the seizure and transmitting the bottles to the
analyst. Admittedly he is not “the Inspector,” and no claim
can be or is made that he acted in that eapacity.

But the position taken by the prosecution is that he comes
within the designation of “officer of the Crown” as used in see.
se turns. He is not employed by or

106. On this the whole
on behalf of the Crown (Municipal Aet, R.S.0. 1914, ch. 192,
see. 360); remuneration for his serviees is not paid by or out of
moneys of the Crown (sees. 363 and 368).  So far as these indicate,
he is an officer appointed by the city—the eity’s employee or
servant. There is nothing before me to the contrary.

But see. 129 of the Liquor License Act is appealed to as
authority to support the Crown’s contention that he is an officer
of the Crown, within the meaning of sec. 106.

Section 126 of the Aet authorises the appointinent by the
Lieutenant-Governor of one or more Provincial officers whose
duty it shall be to enforee the provisions of the Act, and especially
those for the prevention of traffic in liquor on unlicensed premises,
and declares that any of these officers may be designated “‘ Pro-
vineial Inspector;” that section also sets forth their duties and
powers.

Section 128 empowers the Board (of License Commi
District under the Act), with the

ioners

3¢

appointed for any Licer
sanction of the Lieutenant-Governor in Council, to appoint one or
more officers to enforce the provisions of the Act, and especially
those for the prevention of traffic in liquor by unlicensed houses,
and declares that every such officer shall, within the License
District for which he is appointed, possess and discharge all the
powers and duties of Provincial officers appointed under sec. 126
other than those of the Provincial Inspectors.

The early part of see. 129 is: “Every officer so appointed
under this Act and every policeman or constable, or Inspector,
shall be deemed to be within the provisions of this Act;” and to
this the prosecution points as an expression by the Legislature of
an intention to clothe all these persons with the right and authority
to proceed under sec. 106, and produce, as conclusive evidence, a
certificate such as that on which only the present conviction can
be sustained. Though it is by no means easy to determine what
the Legislature intended to convey by the language of doubtful
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meaning used in this part of sec. 129, I am far from believing that
it was the object to bring within the class “officer of the Crown,”
and clothe with the important powers conferred upon an Inspector
or officer of the Crown by sec. 106, that numerous class of persons,
scattered throughout the Province, answering to the name of
policeman or constable, or that so important a part in the ad-
ministration of an exacting law as laying the foundation for and
procuring a piece of conclusive evidence not based on oath or
affirmation should be entrusted to any one or other of that numer-
ous class. If the framers of that legislation had in mind such
procedure, they were unfortunate in their manner of expressing
themselves.

But, when the remaining part of see. 129 is examined, it speaks
rather against the construction put upon the earlier part by the
prosecution. Following immediately after the part of the section
above quoted, and separated from it by a semicolon, is this: “and
where any informaton is given to any such officer, policeman,
constable, or Inspector that there is cause to suspect that some
person is contravening any of the provisions of this Aet, it shall
be his duty to make diligent inquiry into the truth of such infor-
mation, and to enter complaint of such contravention before the
proper Court, without communicating the name of the person
giving such information;"” ete. This certainly does not assist the
prosecution. Rather does it define—if indeed it does not limit—
the duties of the officer, policeman, constable, or Inspector of
making inquiry and entering complaint where information is
given that there is cause to suspect a contravention of the pro-
visions of the Act. But, of itself, this does not constitute the
persons named officers of the Crown; and I know of no other
reason for so considering them.

It is significant, too, that the Legislature has been careful, in
just such cases as the present, to provide for the appointment for
certain specific purposes of persons as Provincial officers (sec. 126),
and for giving persons appointed by the Board of License Com-
missioners, with the sanction of the Lieutenant-Governor in
Council, the powers and duties of Provincial officers (sec. 128).
But such powers are not expressly conferred upon one holding only
the position of Chief of Police, policeman, or constable; and the
Chief ef Police in this instance holds no such appointment and
has had no such powers conferred upon him.
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I have not attempted to interpret fully the meaning of the
earlier part of see. 129, but I have no hesitation in saying that it
cannot be so construed as to make of a policeman or constable
an officer of the Crown with the powers conferred on such an
officer by sec. 106.

The conviction cannot be sustained, and must be quashed;
but, under the circumstances, without costs; and there will be
an order of protection to the magistrate. Conviction quashed.

CHAMPION & WHITE v. VANCOUVER.

British Columbia Court of Appeal, Macdonald, C.J.A.. and Martin, Gallither
and MclPlidlips, JJ. A, Oclober 3, 1916,

Warers (§1C 441 —SEA-WALL-— PRIVATE RIGHTS - ACCESS TO WHARF
INJUNCTION
The erection of a sea-wall authorized by statute (Fulse Creek Terminal
Aet, B.C. 1913, ch. 76), upon a foresho
('zmunl be l]»ynlln I beeause it partly interf

es with a private right of

1 a wha
|\ nu.;l.l. W mh Protection Act, RN.C. 1906, eh. 115, eonsidered.]

Arrear by defendant from the judgment of Hunter, C.J.B.C.
I{l'\l'r\"‘l.

J. E. Bird, for respondent.

Macpoxatp, CLJ A By the judgment appealed from, de-
fendants (appellants) were perpetually enjoined from constructing
a sea-wall, a work which threatened to impede plaintiffs’ access to
their wharf on their own land. The defendants assert their
right to build the wall under and by virtue of an order of the
Governor-General in Couneil, passed pursuant to powers con-
tained in the Navigable Waters Protection Act, R.S.C. 1906,
ch. 115, and an Act of the Provineial Legislature to which I shall
presently refer.

I am of opinion that the order in council eannot in any way
govern or assist in the decision of this appeal.  As the guardian
of the publie right of navigation the Governor-General in Couneil
permits the erection of the wall and so makes it lawful as against
that right, but he does not purport to authorize interferenee with
the private rights of owners of land of access to their own pro-
l)l'l"i(“,

The injury which the plaintiffs apprehend from the erection
of the wall is not to their rights as members of the publie but to
their private rights, and I think it has been abundantly proved
that such injury would be occasioned by the erection of the wall.

False Creek is in reality an arm of the sea, and for the pur-
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poses of this case counsel agreed that it is a publie harbour within
the meaning of that term as used in the B.N.A. Aet. Whether
it is in fact such is of no importance except as explaining the
plaintiffs’ title to the foreshore on which their wharf is erected
and as defendants do not dispute their title to the land, this suh-
Jeet, as I view it, may be dismissed from consideration.

This brings me to the substantial question involved in this
appeal.  The provineial statute referred to above is known as the
False Creek Terminals Aet, being c¢h. 76 of the Statutes of 1913,
It confirmed an agreement entered into between the city of
Vancouver and its co-appellant the railway company. The agree-
ment is incorporated in and made part of the statute.  Those
sections and articles which relate to that part of False Creek
cast of Main street are not in question in this appeal. They relate
to the reclamation of the shores of the ereck for the purposes of
the railway company, and contain some provisions for the pro-
teetion of the rights of private owners,  This action has to do
with that part of False ereck west of Main St., and with works
intended to be of benefit to the city of Vancouver.

The city is the owner of the foreshore immediately to the
south of plaintifis’ said land and wharf.  The Act above referred
to, inter alia, authorizes the eity to construet reclamation works
and to ereet on their said foreshore a sea-wall commeneing at the
southerly boundary of the plaintifis’ wharf to be carried in a
southerly direetion to the eity’s market wharf. The effect of
this erection would be to cut off plaintiffs’ aceess to a portion of
the southerly side of their wharf, and would thereby lessen their
enjoyment of it.

Art. 18 of the agreement referred to authorizes the city to
ereet the sea-wall in question on the site on which it is proposed to
creet l‘

No powers of expropriation are given by the said False Creek
Terminals Act beeause, 1 presume, none were required, the city
being owner of the land on which its wall is to be built, nor is it
expressly enacted in said Aet that compensation shall be made to
owners of lands injuriously affected by the erection of the wall,
It is clear, however, from the language of said art. 18 itself that the
legislature had in mind the fact that injuries to others might be
occasioned by the erection of the wall. By the last clause of that
article the city agrees with the railway company, its contractor

Ciamrion
& Waire
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for the work, to indemnify the railway company against “all
claims of any person on aecount of any lands or rights in lands
taken or injuriously affected by reason of works referred to in
this article.” The legislature, however, did not see fit to specifi-
cally enaet that the eity shonld make compensation to those so
imjuriously affected.

I refer to this anomalous situation not for the purpose of con-
sidering the effeet of the clause just quoted in relation to a pos-
sible right in the plaintiffs to compensation (that question not
being before us) but of distinguishing this case from Metropolitan
Asylum Distriet v. Hill (1881), 6 A.C. 193-208. There it was said
that the legislature indieated no intention that the powers given
should be used to the injury of the rights of others. Here, it
appears on the face of the agreement ratified by the legislature,
and made part of the statute, that the property and rights of
others might be injuriously affected by the execution of the
works authorized to be done. There is another clear distinetion
between this case and Hill's case, there, no specified site for the
hospital was authorized, while here the site is fixed within narrow
limits of deviation where ex facie it must cause the very mischief of
which the plaintiffs complain

If the statute were mandatory there could be no question of
enjoining the defendants, but it is said that it is not mandatory,
but merely permissive.  Assuming this to be so, it is not, in my
opinion, distinguishable from the statute in question in Mayor,
ete. of Kast Fremantle v. Annois, [1902] A.C. 213.  Each of thes
statutes grants powers to a publie body to make municipal im-

provements. In each case the powers may he exercised or not in

the diseretion of the governing body. In the case at bar the
city council by the sanction of the ratepayers as well as of the
legislature undertook the precise thing which they have been
enjoined from doing.

It may be that the legislature inadvertently omitted from the
Act a compensation clause, or assumed that compensation could
be claimed under the eity’s Aet of incorporation.  But it is need-
less to speculate as no attempt was made by plaintiffs’ counsel
to shew that, by the terms of any statute, payment of compen-
sation was made a condition precedent to the defendants’ right to
proceed with the erection of the wall,
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In these eircumstances, I think the judgment cannot be sup-
ported, and that the appeal must be allowed and the aetion
dismissed.

Marnin, J.A—I1 concur in allowing the appeal which |
thiuk, in prineiple, comes within East Fremantle Corp. v. Annois,
[1902] A.C. 213, and see also the next case in the same volume, p
220, Can. Pac. R. Co. v. Roy; and Hornby v. New Westminster
S.R. Co., 6 B.C.R. 588: Leighton v. B.C. Elee. R. Co., 18 D.L.R.
505, 20 B.C.R.183; Att'y-Gen'l for B.C. v. Can. Pac. k. Co., [1906]
A.C. 204; Laurentide Paper Co. v. The King (1915), 15 Can. Ex.
499; and Mayor of Hawthorny. Kannuluik, [1906] A.C. 105, the
last of which is an instruetive illustration of the deferred negligent
exercise of statutory authority by a municipality.

GALLHER, J A The trial Judge granted an  injunction
restraining the defendants from proceeding with certain works in
the bed of False ereck in the ecity of Vancouver, which works
it was elaimed by the plaintiffs (who are contractors and owners
of a certain wharf contiguous to said proposed works) would
interfere with their right of access to said wharf and brought their
action for damages and for an injunetion.

The short point is—does such action lie?

The defendant, the eity of Vancouver, has obtained Crown
grants from both the Dominion and Provineial Governments
of the solum of False creek adjoining the plaintifis’ wharf, and
they have obtained the sanction of the Governor-General in Coun-
cil to ereet a sea-wall and fill in the tide flat to the rear of it, and
have entered into an agreement with the other defendants, the
C.N.P.R. Co., to divide and reclaim the land, and this agreement
has been confirmed and ratified by an Aet of the legislature of
British Columbia, being ch. 76 of the Statutes of 1913,

The order in council is dated August 25, 1914,

It is admitted for the purposes of this suit that False ereek is
a part of the harbour of Vancouver.  The harbour com nissioners
have given their assent to the work being carried out.

The plaintiffs have from the outset opposed this work as it
will undoubtedly interfere with their free access to their wharf
on the south side, entirely as to 150 ft. in length, and as to the
remaining 150 ft. the city’s plans are so drawn as to leave a space
of water 100 by 150 ft. as access, the access to the other sides of
the wharf not being interfered with.
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In so far as the order-in-council gives authority, that order

was granted in face of the plaintifi’s protest, and after examina-
tion and report by the government engineers, and after due
consideration, and was for the ereetion of specific works according
to plans and specifications and covering a definite area

If the defendants ean, as they urge, rely on this order-in-
council as sufficient to entitle them to proceed with the work,
then 1 think the order on its face is an answer to the plaintiffs’
action.

I think, however, this order-in-council, which is granted under
the powers given by the Navigable Waters Protection Aet, R.8.C,
1906, ch. 165, extends only to publie rights of navigation and is
not applieable to any private rights of the plaintifis that might
be infringed.

We then turn to the Aet of the local legislature above re-
ferred to, eonfirming the agreement between the respective de-
fendants, incorporating its terms and giving to the respective
parties thereto the power to enter into and earry out the pro-
posed works,

This Aet contains no conditions precedent which if not com-
plied with would entitle the plaintiffs to an injunction: moreover,
the Aet recognized that the doing of the work in the specified
area in which it is authorized to be done is likely to eause injury to
particular individuals and provides for indemmity by the city
to the railway company, and brings it within the principle re-
ferred to by Lord Blackburn in Metropolitan Asylum Distriel
Hill (1881), 6 App. Cas. 203.

It may be that plaintifis are entitled to relief in some other
form if the work proceeds, upon which I express no opinion as the
only point before us is as to whether the injunetion should have
heen granted, and in my opinion it should not.

This injunction should be set aside and the action dismisse
with costs.

McPuiues, J.A. (dissenting) :—The evidence discloses that
the respondents’ predecessors in title constructed a wharf upor
the foreshore in front of the lands and access to the lands is over
the wharf, and this wharf has been in use for many years. It
would appear that an applieation was made to the Dominion
Government for leave to construet a wharf sometime in 1903 or
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1904, but the wharfl was built without awaiting any express leave,
and it is questionable, in fact, it would look as if, at the time, the
statute law did not require any leave to be first had and obtained.
It would also appear that in 1908 the respondents’ predecessors in
title obtained a Crown grant from the Government of the Do-
minion of Canada of the solum of False ereck adjoining the lands
covered by the Provineial Crown grant, and the plan attached
to the Dominion Crown grant shews thereon that the area so
granted was to have erected thereon a wharf which at the time,
as a matter of fact had been for some years already construeted,
and it is the interferenee with access to this wharf and the access
to the lands of the respondents and threatened further works that
forms the subject-matter of the action.

Unquestionably the works contemplated by the appellants
and against which they have been enjoined would irreparably
interfere with the respondents proper enjoyment of a very large
portion of their wharf, to the extent of at least 150 ft. of the
frontage thereof, and also prejudicially if not irreparably affect
the respondents in their enjoyment of riparian, littoral or other
rights .'||v|14'|‘1.'|illilu.' to their lands.

The city of Vancouver, the appellants, has obtained Crown
grants from the Governments of the Dominion of Canada and the
Provinee of British Columbia to the solum of Faise ereck adjoin-
ing the wharf, and have obtained the sanetion of the Governor-
General in Counceil to the erection of a sea-wall, and to fill in the
tide flat to the rear of it for the purpose of ereating a terminal
area for the Canadian Northern Pacifiec R, Co. (also defendants
in the action, but not appealing), the area so created to be eon-
veyed to the railway company by the city of Vancouver, the
scheme and the agreemient entered into between the appellants
and the railway company being ratificd and confirmed by the
Legislature of the Provinee of B.C, by the False Creek Terminals
Aet (ch. 76, 3 Geo. V. 1913).

It was strongly urged upon the Court below that the respond-
ents’ predecessors in title had unauthorizedly construeted the
wharf, that although applying for leave, leave was not granted
under see. 7 of the Navigable Waters Protection Aet (eh. 115,
R.S.C. 1906), at the time of the construetion of the wharf: how-
ever, the Act did not expressly refer to the construetion of
wharves,

B. C.
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It may be remarked that it is common publie knowledge and

such as may be taken judicial notice of that for many years, and
even up to the present time, the Provincial Government con-
structed and maintained hundreds of wharves throughout the
provinee without leave being obtained; so also did the inhabitants
of the country, ax at many points by the utilization of wharves
only could settlement be carried out and lands enjoyed, there
being no transportation facilities by roads save to and from the
wharves dotted along the hundreds of miles of coast line.
" lamin agreement with Hunter, ()., that the wharf cannot
be said to have been illegally construeted, in faet, it may well he
said that the wharf was authorized, if any authorization was
necessary from the Crown, in that the Dominion Crown grant
contemplated the ereetion of the wharf, and at that time the Navi-
gable Waters Proteetion Aet did not require leave to be first had
and obtained; further, it has not been shewn that the wharf inter-
feres in any way with navigation or is a nuisance, and the Crown
is not a party to these proceedings: in my opinion, it must be
held that the respondents are rightly entitled to maintain the
wharf and be protected in the enjoyment thereof.

It is to be remembered that without statutory ratification
and confirmation, the agreement ratified and confirmed by the
False Creek Terminals Aet would be without the power of the
city of Vancouver to enter into (¢h. 54, 64 Viet, 1900; Vancouver
Incorporation Act, 1900), under which agreement the proposed
works are to be earried out and where the city of Vancouver, in
the ordinary exercise of its powers, injuriously affeets any lands,
compensation is payvable, and if not agreed upon, such compen-
sation shall be determined by arbitration.

The modus operandi by which the proposed works are to be
carried out is, by having the railway company do the work, that
is, the contractual obligation entered into between the railway
company and the appellants; this is clearly shewn by reference
to art. 18 (a), (b) of the agreement as set forth in the schedule
to the False Creek Terminals Act.

It may be said that the “foreshore rights, interests or rights
of access” are rights and interests confined to the lands specifi-
cally mentioned, but when the False Creek Reclamation Act
and the False Creek Terminals Aet and the agreement made a
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schedule thereto, the foundation upon which the appellants
must rest in undertaking and exeeuting the proposed works, are
carefully read, there is the statutory requirement to make com-
pensation, in my opinion, for all foreshore rights, riparian, littoral
rights or rights of access affected by the

arryving out of the under-
taking. This is punctuated and clearly brought out by refer-
ence to the following words to be found mm see. 2 of the False

Creek Reclamation Aet, “and rights littoral, riparian interests,
or rights of access to the waters of False Creek, or foreshore
rights, in, on, or contiguous or appertaining to the same,” if,

however, I should be wrong in this, then the compeasation would

have to be arrived at by the necessary preliminary steps and the
procedure as laid down in the Vancouver Incorporation Act,
1900. It eannot be that the works, being merely approved under
the provisions of the Navigable Waters Proteetion Aet (Do-
minion), means that no compensation is payable, especially when
it is considered that the subject-matter is within the definition:
“Property and Civil rights in the Provinee™ (B.NCAL Aet, 1867,
see, 92 (13

Hammersmith v. Brand (1869), 38 L.J.Q.B. 265, and many
cases following that decision are strongly relicd upon by the
appellants as absolving them from the requirement to pay com-
pensation. It is to be obgerved, though, that that case, of the
highest authority of course, proceeded upon the provisions of
the Lands Clauses Consolidation Aet and the Railway Clauses
Consolidation Aet, and further, it was there held that it was not
established that any lands were injuriously afiected: no land was

taken nor was the aceess to any land affected, the latter of which

i the case here.  The case can readily be distinguished.

The case of Leighton v. B.C. Eleetrie R. Co. (1914), 20 B.C.R.
183, may also be distinguished where London and Brighton R. o,
V. Truman (1885), 11 App. Cas. 45, was followed,

The present case is one where the municipal authority is
given statutory powers to execute certain works, but it still re-
mains the same municipal authority with ecorporate existence
under provineial legislation, viz., Vancouver Incorporation Aet,
1900, and in the exercigse of powers of expropriation must make
compensation for real property taken or used or injuriously
affected (vide ch. 54-64 Viet. 1900, see. 133 (5)), and it is plain
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that compensation must he payable if not under the provisions
of the False Creek Reelamation Aet and False Creek Terminals
\et, then under the Vaneouver Incorporation Aet, 1900, that
the powers conferred by the former Aets must be considered
wholly apart from the statutory obligations imposed under the
Vancouver Incorporation Aet, 1900, would not seem tenable

when it is observed that the by-law approving of the agreement

statutorily ratified and confirmed by the False Creek Terminals
‘et was voted upon by and received the assent of the electors
of the ¢ity of Vancouver in conformity with and in the manner
provided by the provisions of the Vancouver Incorporation
Aet, 1900, Can it be reasonably said, in view of this, that the
obligations in regard to compensation would not be applicable
when lands will be injuriously affected in the earryving out of the
works as well as riparian, littoral or foreshore rights, interests
.9

or rights of acee

I'he respondents in the present case are not only entitled to
the same right and privilege, but, i their case, they have the
right in the solwm of the bed and foreshore of False Creek adjoin
ing their lands, and upon which the wharf is situate, a grant from
the Dominion of Canada, in point of time anterior to the grant
made to the appellants, and deseribed to be, by the plan attached
a site for a wharf,

The sea-wall, the proposed works, admittedly will affeet the
respondents in obtaining aceess to the sea, and is an injurious
affection and deprivation of that privilege referred to by Lord
Dunedin in Odlum v. Vancouver, sub nom., False Creek Reclama-

tion Aet (1915), 22 D.L.R. 117, at 120, and takes av value
from the land apart from the very grave damage oceasioned to
the respondents in the enjoyment of their wharf, and the shipping
privileges conneeted therewith. Lord Dunedin refers to the
necessity for the approval of the Crown where works are to be
construeted in navigable waters.

It is evident, therefore, that the approval by the Crown of
the proposed works of the :lp|u‘ll:m|~ confers no title in the lands,
and it is clear that the appellants are not possessed of the riparian
interests in the lands of the respondents to be affected by the
works, those interests admittedly being in the respondents. It

would follow that it cannot, with any hope of success, be elaimed
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that the effeet of the allowance by the Crown to eonstruet the
sea-wall operates to exclude all right to compensation, or that the
respondents have not the right to have an injunetion restraining
the appellants from so construeting the works as to prevent
their obtaining access to the sea from their lands or any part
thereof and the enjoyment of the wharf and shipping facilities
over the same,

Turning to the case of Bueeleuch (Duke) v. Metropolitan Board
of Works (1872), 41 1 Ex. 137, L.R. 5 H.L. 118, it will be found
that the deeision of the House of Lords was, and it is peculiarly

applieable to the present ease, that when lands are injuriousiy
affected by the construetion of works authorized by an Aet of
Parliament, the owner is entitled to compensation if an easement
appurtenant to the lands is taken, just as he would be if part of
the lands was taken.

Corporation of Parldale v. West, 56 L.J.P.C. 66, held, that not-
withstanding the order of the Railway Committee, the railway
company were not enabled to take land or interfere with private
rights without complying with the provisions of the Railway
Act, and that all provisions of the Aet were applicable to com-
pensation for land injuriously affected, and that the company
were bound to make compensation under the Aet before inter-
fering with the respondent’s rights.  In that ease, as in the present
case, no notice was given to the respondents nor was any com-
pensation offered, although based upon different statute law than
that at present under consideration, vet, in my opinion, we have
equally foreeful legislation, and the prineiple laid down in the
case is applicable here.

In the present ease, in my opinion, it was a proper ease for
the granting of an injunction.

The Parkdale case was followed in the Privy Council by
Saunby v. London Water Commissioners, 75 L.J.P.C. 25, [1906]
A.C. 110

Should T be wrong in my opinion that the appellants are by
reason of the provineial legislation compellable to pay com-
pensation and compellable to take the steps and have the com-
pensation fixed before proceeding therewith, but that the appel-
lants in the construction of the proposed works are entitled to
construct the same, subject only to the allowance by the Crown
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under the Navigable Waters Protection Act, which imposes no
compensation, then, my opinion is, that the Navigable Waters
Protection Act being permissive only in its terms, not imperative,
the appellants are liable to the respondents and cannot evade that
liability by pleading the Order in Council granted in pursuance
of the Navigable Waters Protection Act, and this liability will
exist even if the works were to be executed, without negligence,
and where injury is shewn or will admittedly ensue if the works
are constructed, the proper remedy is an injunction restraining
the construction of the works. That this is the law, it is only
necessary to refer to C.P.R. Co. v. Parke, [1899] A.C. 535, 68
L.J.P.C. 89.

The judgment of Lord Watson in its entirety is very instruc-
tive, and is a clear demonstration of the law that, where the legis-
lation is permissive as clearly the Navigable Waters Protection
Act is, the right granted to the appellants to construct the
sea-wall is conditional upon it being done without injury to other
lands and the rights appertaining thereto, which, in the present
case, is at the very least the right as defined by Lord Dunedin in
Odlum v. City of Vancouver, Re False Creek Reclamation Act,
supra, at p. 120: “The right of going over the foreshore whether
covered by water or not and so obtaining access to the sea,” but,
in my opinion, upon the special facts of this case the respondents
have other and greater rights to the enjoyment of which they are
entitled, and they are all those rights and shipping privileges
that are attendant upon the ownership of the wharf and the right
to maintain the same, and the free access to the same from the
fairway, and that the appellants are rightly entitled to the in-
junction granted by the Chief Justice of British Columbia at the
trial, viz., an injunction restraining the appellants, their servants,
agents and workmen from so constructing the sea-wall and the
works generally, as to interfere with the respondents’ rights of
access to the sea from all or any portions of the lands held by
them, and the right of access to the sea over the whole frontage
of the wharf and shipping facilities over the same and restrain-
ing the appellants generally from any aet to the injury of the
respondents’ rights and privileges.

I am therefore of the opinion that the judgment of the Court
below should be affirmed and the appeal dismissed.

Appeal allowed.
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Manitoba Court of Appeal, Howell, C.J M., Richards, Perdue, Cameron and
Haggart, JJ.A. October 11, 1916

TRUSTEES OF GREEK CATHOLIC RUTHENIAN CHURCH v. PORTAGE
LA PRAIR!

Reuciovs socteries (§ 1T A 21 Cosvevances 1o Cucren Lasps
AcT—INSURANCE.
ven though the form set forth in see. 1 of the Chureh Lands Aet,
R.S.ML 1013, eh. 31, is not exactly followed, the statute applies to land
conveyed to trustees and their successors and assigns in trast for a ehurch
congregation, if the name of the chureh or congregation is set forth in
the conveyanee; the trustees, though not o corporation, may hold the
¢ procure the insuranee of buildings on the land Per
, CJ., Cameron and Haggart, JJ). No opinion on this point
as expressed by Richards, J., 1t was held by Perdue, J., that the form
set forth in the Acet must be strietly followed.)

Aprear by defendant  from  the judgment of Galt, J.,
in favour of plaintiff in an action upon a policy of insuranece.
Reversed.

. P. Fullerton, K.C'., and Colwill, for appellant.

T. J. Murray, for respondent.

Howkrr, C.JM.—The conveyance by which the land was
acquired upon which the church, the subject-matter of this action,
was built, was made between the grantor and three trustees
whose names are given, and then follows, “*as trustees of the Greek
Ruthenian Chureh of East Selkirk.” In the effective portion of
the conveyance the following appears:

He, the said party of the first part, doth grant unto the said parties of the
second part, their suceessors and assigns forever.

The habendum clause is:-

To have and to hold unto the said parties of the second part, their succes-
sors and assigns to and for their sole and only use forever.

It will be observed that the habendum clause does not set
forth the trust as fully as form No. 1 in the schedule to the Church
Lands Aet, R.S.M. ch. 31, and at the threshold we must consider
whether see. 2 of the Act requires that the conveyance must be
in the identical form given in the schedule in order that it may
come within the Aect.

Form No. 1, in addition to giving the operative words, gives
also exact covenants, and I can imagine that churehes might
want to buy equities of redemption or long leaseholds, and gen-
erally may want to acquire titles where covenants in that form
are not applicable and should not be used. In this conveyance
the grantees are clearly, at law, trustees for the congregation
therein mentioned although perhaps without the Aet there might
be no remedy. I think the meaning to be given to sce. 2 is that
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if a conveyance is executed to trustees in trust for some church or
congregation, the name of which is set forth in the conveyance, de
with limitation to successors, the Act applies. of
Then, if the Act applies to this conveyance
such trustees and their successors in perpetual succession by the name ex- Ru
pressed in the deed . . . may take, hold and possess the lands therein the
described and maintain and defend actions and suits for the protection
thereof and of their property therein.
The above quoted portion of sec. 2 was apparently copied

from the Ontario Statute, 36 Vict. ch. 135, and the various con- of '

solidations following it. Proudfoot, V.-C., in Trustees v. Maguire, in {
" 23 Gr. 102 at 105, held, under the first-mentioned statute, that

the above quoted words created an artificial person or quasi- be

corporation capable of holding land, and of bringing an action, the

and he does not think it necessary to hold that they are an incor-

porated body. He is apparently supported in this view by the :e]

late Hagarty, C.J., in Trustees v. Grewer, 23 U.C.C.P. at 533,
and by the late Gwynne, J., in Humphreys v. Hunter, 20 U.C.C.P.

456 at 461.
I feel justified in following the decisions of these distinguished cla

wa

Judges, and in holding that the trustees and their successors by thf
the name expressed in the deed may hold this land, and I think, pa;
further, may in that name enter into contracts of insurance of bei
the buildings erected upon the land. Gn
It appears about 40 people of Slavie origin in East Selkirk g
contributed the money to purchase this land, and that these people Ru
erected a church upon the property. From time to time for ?
several years services were held in the church, in which apparently .
the congregation joined; but, apparently, dissensions arose in Ca
which one faction wished to have the church, its priests and o
services in communion with Rome; the other faction was desirous
of remaining independent of Rome. It appears that an ecclesias- g:
tic named Bishop Budka represented those Ruthenians of the Gr
Greek Church in this province who were in communion with th
Rome, and apparently they called their church or society the of?
“Ruthenian Greek Catholic Church.” i
On February 22, 1913, some years after the land had been the
acquired, and the church built, a meeting was held at which
apparently a large portion of the congregation was present and whi
resolutions were passed for the purpose of incorporating under s

sec. 4 of that Act.
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R ti were passed and at the beginning of them it is
declared to be “a general meeting of the Greek Catholic Church

of East Selkirk.” The first recital is:—

Whereas the members of the congregation known as the Greek Catholic
Ruthenian Church of East Selkirk . . . deem it expedient to incorporate
the said church.

The enacting part of the resolution is as follows:—

Be it therefore resolved as follows,—

That the said Church shall be known by and incorporated under the name
of the “Trustees of the Greek Catholic Ruthenian Church of East Selkirk
in the Province of Manitoba.”

Those parties, members of the congregation, not wishing to
be in communion with Rome were called “Independents,” or
the “Independent Greek Church.”

After this meeting, owing to the dissentions, no services were
held in the church for more than a year, and finally, on May
5, 1914, a settlement was arrived at by which the whole property
was to be vested in the Bishop.

To carry that into effect a document in the nature of a quit-
claim deed with a statement that $200 was paid to the parties of
the first and second parts and a further sum of $300 was to be
paid in the future, was drawn up, the parties of the first part
being a large number of individuals described as ““Trustees of the
Greek Ruthenian Church of East Selkirk,” the parties of the
second part being two individuals described as “‘Trustees of the
Ruthenian Greek Catholic Church in Communion with Rome of
East Selkirk.” The party of the third part is described as “ Nicetas
Budka, Bishop of the Diocese of Canada of the Ruthenian Greek
Catholic Church in Communion with Rome,” and the same was
executed by the parties of the first and second parts.

A regular conveyance was then drawn up between three
persons, each of whom claim to be members of the Independent
Greek Church, and are therein described as “Trustees of the
Greek Ruthenian Church of East Selkirk” of the first part, and
the said Bishop, described as in the above mentioned document,
of the second part. This conveyance was executed by the three
trustees, and these two documents constituted the settlement of
the matters in dispute.

It seems clear that the above conveyance had no effect
whatever as there was no compliance of any kind with the require-
ments of the statute, but I refer to these documents to shew that
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the plaintiffs treated with those who claimed to be Independents
as a body who had rights, and that they thought that trustees by
the name expressed in the original deed were the proper parties to
convey the land.

The plaintifis had assumed a different name from that ex-
pressed in the deed, and perhaps it was agreed by way of settle-
ment that the Independents should use that name and convey
the land to the Bishop.

Whether trustees under sec. 4 of the Aet can incorporate
under a different name from that expressed in the deed as pro-
vided in sec. 2, and whether the provisions of the Aet have been
complied with and a corporate body by the plaintiffs’ name has
been created, are questions that I do not think necessary to dis-
cuss in this suit.

After the erection of the church building the defendants
insured it, but it is not clear what name was given in the policy
to the insured. However, the term of insurance expired, and
after the church meeting, and on February 5, 1914, the policy of
insurance sued on was issued, apparently by way of renewal of
the old policy. The old trustees, not those appointed at the
meeting, effected the insurance, and they gave the required pre-
mium note and the policy was issued insuring the building against

loss by fire, in the name of the “Greek Independent Church.”

The trustees who actually procured this insurance, and who
gave the premium note were not friendly with those who wished
to be in communion with Rome, and no doubt wished to insure in
favour of the other faction, and I conclude from the evidence
that the word “Independent’” used in the policy clearly shews
that the party in favour of communion with Rome was not in-
tended to be covered by the risk. There was no mistake in the
the policy; it was issued in the form intended by the applicants.

That there were two separate parties in the congregation the
evidence of the Bishop given at the trial clearly shews, and the
parties to the deeds to the Bishop, above referred to, shews the
names, one party is “Trustees of the Greek Ruthenian Church,”
and the other is “Trustees of the Ruthenian Greek Catholic
Church in Communion with Rome,”” and these two parties en-
deavoured to settle their dispute as to the ownership of this
church building. Before the settlement the trustees—the parties

DI g



the
re=
nst
|- Vi
vho
hed
ein
mee
ews
,in-
the
mts.
the
the
i the
ch,”
holic
5 en-
this
wrties

31 DLR.) DominioN Law Rerorts.

of the first part in the deed—procured the insurance, but took it in
the name of “The Greek Independent Chureh,” which is not
the name of either party.

As before stated, I think that “The Trustees of the Greek
Ruthenian Church of East Selkirk™ had power to insure the
church building, because they were the owners and were by the
statute given power to act as a body. If the policy sued on was
intended for their sect and by mistake it was made in its present
form, and if they or their sect were the plaintiffs, the matter
might require serious consideration; but the opposite is the fact.
The parties who really procured the insurance are not plaintiffs,
and the insurance was not intended for the benefit of the plaintiffs.

There is no policy or contract of insurance under seal issued
by the defendant company to the plaintiffs, and when the con-
tract was applied for or entered into, it was not intended to be for
the benefit of the plaintiffs but for another party, and the plain-
tiffs do not pretend that they procured that other party's rights
to the insurance. If anyone acquired that right to this property
and the insurance, it was the Bishop.

I cannot in any way see how the letter to the defendants of
October 23, 1914, and the change made in their policy-register
without any change in the policy can ereate a new parol insurance
binding on the defendants.

The appeal must be allowed with costs.
HaGaart, J.A., agreed.

Ricuarps, J.A.:—The evidence of Bishop Budka as to the
existence of the Independent Church is, 1 think, more reliable
than that of the members of the congregation called in rebuttal.

A man who has been admitted to the priesthood and attained
to his rank in the church, must necessarily know more about
such matters than men in the position of life of those members.
Apart from that, the evidence was against his own interest.
He distinctly said that there was such an independent body, and
that they were known as “Independents."

The word “Independent” may or may not have been part of
the title or name of that body, but its use in the name given
in the policy shews that it refers to that body. It is apparently
used ordinarily to distinguish that body from the Greek Catholic
Ruthenian Church in communion with the Church of Rome.
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It could, therefore, not in any way be held to refer to the body so
in communion.

The church named in the policy as “Greek Independent
Church” ean necessarily not be that so in communion, and for
which the plaintiffs claim to be trustees.

Both the original policy and that sued on were applied for
by men who had been chosen trustees of the Independent Church,
and who never went over with the majority of the congregation
to allegiance to the Roman Church. It seems to me that they
were acting for the Independent Church when the insurance
was first effected. They applied for the renewal without dis-
closing that they represented any other.

It is true that, after the second policy was issued, the defend-
ants were informed that the Church was “no more Greek In-
pendent’’ but was “acknowledged Ruthenian Greek Catholie
Church,” and were at the same time paid an assessment, which
they accepted, and that the name was changed in the policy
register in accordance with that notice. But the policy itself was
not changed, and th~re is no evidence of any transfer of it from the
Independent Churc . in whose name it issued, or from the latter's
trustees.

Assuming the deed from the original owner, Morrison, to have
been within the purview of the Church Lands Aet (as to which 1
express no opinion) it was clearly, I think, a deed to trustees of the
Independent body. There is no conveyance shewn from them to
the church in communion with Rome, or to its trustees. The
election of the latter trustees, if duly made, would not make them
the successors of the trustees of a separate religious body.

It is true that the last named trustees purported to convey
the land to Bishop Budka, but that conveyance states no trust
in favour of his religious body, which the plaintiffs claim to repre-
sent, and there was no evidence of such a trust. It was not made
under the provisions of the Church Lands Act as to sales of church
lands, and was therefore, 1 think, inoperative.

I am unable to see that the title to the policy, or to the land,
ever departed from the Independent body; and that body is not a
party to this action.

There are decisions shewing that a contract of insurance
may, under certain circumstances, exist without the issuance
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of a policy. But, as far as I can see, none of them say that
such a contract may be made in variance of an existing policy.

The statement of claim does not seek to reform the policy.
It deseribes it as one in favour of the plaintiffs, which I think
it is not.

I think it unnecessary to express an opinion on the questions
whether the plaintiffs ever were incorporated, or are a legal entity,
or on any of the questions raised other than what I have dealt
with above.

1 would allow the appeal with costs and set aside the judg-
ment in the Court of King's Bench, and enter judgment there
in the defendants’ favour.

Perpve, J.A.:—Words of limitation are not necessary in a
conveyance of land in this Provinee: R.5.M. 1913, ch. 181, sec. 12,
The grantees therefore took an estate in fee simple in the land,
but the words that appear on the face of the deed shew that there
was a trust in favour of the Greek Ruthenian Church of Fast
Selkirk. These persons, therefore, held the land in trust for the
Chureh, but if there should be a change in the trustees a convey-
ance to the new trustees would be necessary unless the provi-
sions of the Act apply. The purpose of see. 2 of the Act was to
enable the trustees to hold the church land in such manner that
upon a change of trustees, duly made in accordance with the
provisions of the Aect, the land would automatically pass to the
new trustees without the necessity of a conveyance fiom the for-
mer trustees. The Act gives the form of a deed which will have
this effect. It does not provide for any departure from it. The
provision in the Act preseribing a means by which land may pass
from one person to another, without any form of conveyance,
is a radical interference with the law of real property. The form
of deed provided by the Aet should, I think, have been followed in
50 far as the oper. .ive part of it is concerned. So vital a departure
as the omission of the habendum clause preseribed and the insertion
of one of a completely contradictory character, precluded the
deed from conferring the extraordinary quality contemplated by
the Act. There is no evidence that the Greek Ruthenian Church
of East Selkirk was ever incorporated. The land upon which the
church was built would only pass from the original trustees by a
deed of conveyance duly executed by them or the survivors
of them.
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On January 6, 1911, an application for insurance on the church
in the amount of $800 was made to the plaintiffs by ““John Koliski,
and John Kalecki, trustees of church.” 1 take it that the name
Koliski is the same as Kolencki who is one of the grantees in the
deed. A poliey for $800 was issued by the d ' ndants insuring the
church for three years from 6th January, 1911. This poliey has
been lost, but the register of the defendants contains the follow-
ing entry: “Name of insured church, John Kolinski, post office
East Selkirk.” On January 6, 1914, when the first policy was
about to expire, an application for a new policy was made to the
defendants for the same amount by *“‘John Kolinski and Steve
Evanczuk, trustees of church.” In the application the property
is deseribed as a dwelling house, but the defendants knew that
the church was intended to be insured, and 1 do not think that
anything turns upon what was manifestly a verbal error.

A policy was eventually issued for $800, dated February 5,
1914, for three years from that date. The name of the insured
was given as “Greek Independent Church, Lot 16, Townsite of
Fast Selkirk.” The church was destroyed by fire on April 4,
1915, and it is upon this policy that the present action is brought
by the plaintiffs. A letter (ex. 4) had been written on January 6,
1914, by one Popham, the defendants’ agent at Selkirk, to the
defendants’ manager, enclosing the application for the new
policy and deseribing it as from *“John Kolonski, Trustee of Greek
Independent Church.” He goes on to say: “This Church was
deseribed last time as being a united Greek and Polish Church.
The Poles have built a church for themselves since, so the Greeks
are left to themselves now.” However erroneous the statement
in the last sentence may have been, it was from this letter that the
defendants received information as to the name of the church
to be insured.

About the end of the year 1912 a dispute arose between two
religious factions in the congregation, one being known as the
“Independents’ and the other, the “ Ruthenian Greek Catholics.”
The difference between these two bodies is given by Bishop Budka,
the head of the Greek Catholie Ruthenian Church in this Province,
the religious sect to which the plaintiffi congregation belongs.
He says the “Independents” are so called because they are
“independent from the Bishop.” He further states that the Greek

Catholic Ruthenian Church is in communion with Rome while
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the *Independents’ are not. Kolencki, Kolonski or Kolinsky,
as the name is variously spelled, who was one of the first trustees,
gives the name of the church to which he belongs as the “Greek
Ruthenian Independent.”  According to his evidence the first
three priests who conducted the services in the church after it
was built were Independents, and were not in communion with
Rome. They conducted the services in Ruthenian.  Under the
fourth priest, Marcovitch, who was a Pole and an Independent,
but conducted the serviees in Latin, the dissention in the church
broke out.  From early in the year 1913 until May, 1914, few,
if any, services were held.

On February 22, 1913, a meeting was held by a number of
persons calling themselves the congregation known as the Greek
Catholic Church of East Selkirk in the Provinee of Manitoba.
This meeting purported to have been ecalled pursuant to the
Manitoba Church Lands Act. A resolution was passed declaring
that the church should be known and incorporated under the
name of the “Trustees of the Greek Catholic Ruthenian Church
of East Selkirk in the Province of Manitoba.” It was further
resolved that five trustees should be elected at the meeting who
should have all the powers of trustees under the Act. It was
also declared that all persons who may have acted as trustee or
trustees of the church in the past should cease to be trustee or
trustees of the church. It does not appear that the provisions of
section 4 of the Church Lands Aet were sufficiently complied

with, but I do not base the deeision in this case upon that objec-
tion.

No conveyance of the land from the trustees named in the
Morrison deed to the plaintiffs was ever procured.

On May 5, 1914, a settlement was made between the dis-
sentient parties. A document was drawn up in the form of a
deed in which the parties of the first part were some thirty-two
persons named and also the “Trustees of the Greek Ruthenian
Chureh of East Selkirk.” The parties of the second part were one
Skalecky and one Znak, described as “The Trustees of the
Ruthenian Greek Catholic Church in communion with Rome,
trustees of the Greek Catholic Church at East Selkirk.” The
party of the third part was *“ Nicetas Budka, Bishop of the Diocese
of Canada of the Ruthenian Greek Catholic Church in communion
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with Rome.”  The document recites that a “difference of opinion
has arisen among the members of the Greek Catholic Chureh
at East Sclkirk as to the right to the use and occupancy of the
said Chureh,” and that the parties of the first and second parts
have agreed torelease to the party of the third part, Bishop
Budka, all claim on the property. The consideration was the
payment of $500 to the parties of the first and second parts
payable, $200 in cash and $300 in annual instalments. The
document purports to grant the land on which the church stood
to Bishop Budka, and contains certain covenants, one of which
is, that the parties of the first and second parts will not inter-
fere with the management and control of the church. There is
another covenant for the giving of a mortgage to secure the
payment of part of the purchase money. The document was
signed by the trustees of the Greek Ruthenian Church of East
Selkirk, whose names were Evanczuk, Micak and John Kolinski,
but it was not signed by the other persons mentioned as parties
of the first part. The trustees named as parties of the second
part also signed. This instrument was followed by a deed in
the usual form, dated May 15, 1914, from Evanczuk, Micak
and Kolinski ““Trustees of the Greek Ruthenian Church of East
Selkirk,” to “Nicetas Budka, Bishop of the Diocese of Canada
of the Ruthenian Greek Catholic Church in communion with
Rome,” conveying the land to the latter. None of the persons
who received the grant of the land in the first place as trustees
of the church signed either of the above conveyances, except
John Kolinski.

The poliey in question had been issued some three months
before the above conveyances were made. No assignment of
the policy was executed either to the Greek Catholic Ruthenian
Church or to Bishop Budka and no consent or permission to assign
was given by the defendants. Under the 4th statutory condition
indorsed upon and forming part of the policy, written permission
to assign must be indorsed upon the policy, and if the policy is
assigned without such permission it is to be void. By sec. 42
of the Mutual Fire Insurance Act, R.S.M. 1913, ch. 101, under

which the defendants were incorporated

failure to notify the company of any change in the title or ownership of the
insured property and to obtain the written consent of the company thercto
shall render the policy void, and no claim for loss shall be recoverable there-
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under unless the board of directors in their diseretion shall see fit to waive
the defect.

There is no pretence that the board ever did waive the defeet.

In October, 1914, the defendants sent an assessment notice

calling for a payment of $6.40 on the premium note which had gy

been signed by 8. Evanczuk and John Kolinski as trustees,
presumably, of the Greek Independent Church. This amount
was paid by one Andry Skalecky on behalf of the Ruthenian
Greek Catholic Church, who wrote to the defendants saying,
“Our church is no more Greek Independent, but is acknowledged
Ruthenian Greek Catholic Church.”  The defendants then
changed the name in their policy-register, but the policy itself
was not changed. The notification to the defendants only
called attention to a change of name and not to a change of
ownership from one religious seet to another.  In June, 1914, Mr.
Hastings, a solicitor, wrote to the company that the property
had been sold to Bishop Budka, and that his clients had taken
a mortgage back. The manager wrote in reply stating that it was
necessary that the sale elause should be filled out on the back of
the policy and signed by the trustees, the collateral security
clause signed by Bishop Budka, the poliey forwarded along with
a premium note from the Bishop and payment of assignment
fees made.  None of these requirements were ever complied with,
Whether the letter in reply was received by Hastings or not
does not make any difference.  The absence of any assent on the
part of the defendants to the change in ownership of the prop-
erty is a complete bar to recovery on the policy. Sce Peuchen
Co. v. City Mutual Fire Ins. Co., 18 A.R. (Ont.) 446.

The evidence, both oral and documentary, clearly shews
that a large number of the persons comprising the congregation
of the church belonged to a sect commonly known by the name
“Independents,” and that the serviees in the church were for
several years conducted by priests belonging to that sect. Kol-
encki, one of the original trustees mentioned in the deed from
Morrison, states that the original church built on the property
was the Greek Ruthenian Independent. In the deed the name
of the church is given as the Greek Ruthenian Church. The
only difference is in the use of the word Independent. I think
the evidence establishes that the church property was held by the
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grantees in the Morrison deed in trust for the seet or denomination
commonly known by the name *“Independents.”

The insurance in question was effected while the dispute
over the possession of the church was still proceeding, and the
insurance was taken by the trustees of and for the benefit of
the seet known as the Independents, 1 have already shewn
that there was no assignment of the policy to the plaintiffs and
no permission to assign given by the defendants. It appears
to me impossible to hold that the insurance was effected in reality
for the plaintiffs. The “Greek Independent Church” is the
party insured by the policy and made one of the defendants’
members under the Act and the terms of the poliey. It would
be strange to find the trustees of that seet insuring the church
in the name of their own particular denomination and signing
the premium note, while the benefit was to go to another seet
which was bitterly contesting their right to the ownership of
the church.

If the deed of May 5, 1914, is effeetive, it debars the plaintiffs
from any interest in the church property. The purpose of that
deed is to vest the property in the Bishop. It purports to be
executed by the trustees of the plaintifis. If the property belongs
to the Bishop he should sue for the insurance. In no aspeet of
the case ean I find any right in the plaintiffs to maintain the
action. '

Although the foregoing reasons are sufficient to disentitle
the plaintiffs to recover, I would briefly refer to another difficulty
in their way. At the time the application was made for the
insurance, namely, January, 1914, the contest between the rival
factions in the church was still proceeding and no services were
being held. No intimation of this was given to the defendants.
These facts were material to the risk and should have been dis-
closed under the statutory conditions. One can scarcely imagine
any insurance company accepting the application for insurance
on this church if it was aware of the actual state of affairs existing
at the time. It is significant that the plaintifis in their state-
ment of the loss furnished to the defendants say that the fire is
believed to have been of incendiary origin. The facts given

in the proofs of the loss seem to afford a foundation for this
belief.
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I think the appeal should be allowed with costs and the action
dismissed with costs.

CameroN, J.A. (dissenting) —The defendant company set
up various defences, amongst them, alleging the condition in the
policy regarding change material to the risk, and that there was a
change of ownership of the property insured (of * hich the com-
pany was not notified), the circumstances of which are set out in
detail. '

The main contention of the defendant company is set forth at
length in par. 15 of the statement of defence, which states the
conveyance from Morrison to Kolenki, Paceka and Volanik,
January 15, 1909, Trustees of the Greek Ruthenian Chureh of
Fast Selkirk, deseribes the dissentions between the Polish and
Greek Ruthenian Catholies under Mareovieh until May 2, 1914,
sets forth the proceedings at the meeting of February 22, 1913,
when the resolution for incorporation was passed, relates the
circumstances of the application for and issue of the policy of
insurance to Kolenki and Evanezuk, as Trustees of the Greek
Independent Chureh, and alleges that in 1913 Bishop Budka,
having arrived in Canada, two distinet factions arose in the
Church, one favouring Father Marcovich and the other Bishop
Budka, whereupon, on May 5, 1914, a settlement was arrived at
as set out in the indenture of that date, whereby a conveyance
was made of the property to Bishop Budka which was a change
in the property material to the risk,

This is not precisely the contention put forward at the trial
or on the argument before us. It is now urged that the Church
originally established in East Selkirk was a Greek Independent
Church, or, as Kolenki calls it, Greek Ruthenian Independent
not in communion with Rome, and that Bishop Budka secured
the adherence of a number of the members of the Independent
Church to the organization he represented, which was the Greek
Catholic Ruthenian Chureh, and the members who allied them-
selves with the Bishop heéld a meeting and incorporated. The
Greek Independent Church or Greek Ruthenian Independent
Chureh is, it is contended, a body entirely different from the Greek
Catholic Ruthenian Church, which by its trustees is the plaintiff
here,

The history of the dissensions in the church is set out in the
judgment of Galt, J. It is a question of fact and there is con-
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flicting evidenee.  His conclusion is that there never was such a
church in East Selkirk as the Greek Independent Church until
after the dissension which arose on the appearance of Bishop
Budka. That is to say the rupture was the eause of the founding
of the Independent faction.  This original body remained as it
was —Cireck  Catholic Ruthenian.  While Kolenki and other
witnesses give testimony to the contrary, 1 find there is ample
evidenee in support of the finding of the learned trial Judge.
I refer particularly to the evidence of Karanko, Znak and Adams,
Karanko was the secretary of the Ruthenian Greek Catholie
Chureh of East Selkirk before, at, and after the time when the
land was bought—and was eleeted a trustee in February,
1913, and with the others eleeted and continued to act until the
meeting on May 5, 1914, He gives the members of the Ruthenian
Catholies as from 50 to 60, and of the Independents as from 15
to 20. He says the Independents, as a result of the settlement,
ceased to be part of the original body, seceded from it and pro-
ceeded to erect a church of their own.  The trial Judge accepted
the history of the case as set forth by the plaintifi’s witnesses as he
was justified in doing.

It is apparent even from the evidence of the defendants’ wit-
nesses that they considered the dissensions arose only when
Bishop Budka came and requested that the church property
be transferred to him.

Without going further into the evidence, I repeat there is,
in my judgment, sufficient on the record to justify the finding of
the trial Judge. There was the one original body for which
Kolenki, Paceka and Volanik took the conveyanee of January
15, 1909, as trustees of the Greek Ruthenian Church of East
Selkirk. That body was subjected to two secessions or defec-
tions, first of the Polish members, and subsequently of those
who seceded and became independent at the meeting of May
5, 1914. But the original congregation and the corporation
formed when the trustees took the conveyance in 1909 remained.
Under sec. 2 of the Chureh Lands Act, ch. 31, R.S.M., the trustees
became a corporation or a quasi-corporation, even if the provi-
sions of sec. 4 are not complied with.  So that the objection that
proper notice was not given is immaterial. The original trustees
and their successors have perpetual suceession, and if they have
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or have not beeome merged in a corporation under sec. 4 of the
Act, the plaintifis here are rightly designated.

I consider it established, as the trial Judge finds, that the
policy sued on was a renewal of the previous poliey.  Popham,
the defendant’s agent at Selkirk, so treated it in his letters of
Jan. 6 and Feb. 2, 1914,

The fact that the poliey is worded in favour of the *Greek
Independent Chureh™
for which the defendants’ officers and not the trustees were
responsible. - When it is made clear what were the identity and
proper name of the body or parties effecting the insurance, this
error becomes of no consequence.  The insertion of a wiong

seems to me merely an error in deseription

name in a policy does not prevent the true owner from recovering:
Beach on Insurance, sec. 396,

A question was raised as to the wording of the deed of Jan.
15, 1909, It is argued that it does not come under the Church
Lands Aet because the habendum clause does not conform to that
set out in the schedule.  But the deviation from the form, such as
it is, does not effeet the substance of the conveyance or of the
transaction, nor is it caleulated to mislead anyone. See Inter-
pretation Aet, ch. 105, see. 18. On the contrary, the grantees
are deseribed as Trustees of the Greek Ruthenian (‘hurch, and
they take in that capacity. The Court will always admit evidence
designed to shew the real objects of a trust. 1 would refuse to
give effect to this objection.

The conveyance, or pretended conveyance, to the Bishop
can be disregarded for the reasons assigned by the trial Judge.
What evidence there is on the subject points to the conclusion
that the Bishop was nominal owner (if owner at all, the body
occupying the church. It is the universal rule that ecclesiastical
authorities everywhere hold chureh lands in this manner for
individual bodies or congregations.  There is no pretence, indeed,
there is no allegation, that the Bishop holds as beneficial owner.
Following the settlement, the congregation continued to use
and occupy the premises precisely as before, and these plaintiffs
have shewn their ownership by paying the insurance premium
and by other acts, and evidently have no other idea than that they
are the true owners. There is no evidence to shew that their
ownership is disputed. Kolenki’s evidence points to the con-
clusion that the ownership of the Bishop or Archbishop, as the
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case might be, would be nominal only. Par. 14 of the statement
of defence makes the direet assertion that Bishop Budka was
trustee for these plaintifis. 1 confess 1 can see no difficulty what-
ever on this point. If Bishop Budka has any title at all under
the alleged deed to him, 1 think it a matter of common sense to
draw the conclusion that his title is a pure matter of form inter-
fering in no way with the real ownership by the plaintifis,

On the above grounds, I have reached the conclusion that
the judgment of the trial Judge should be affirmed.

Even if defendants had made good their contention that the
Greek Independent Chureh was the organization, and the only
organization insured, I think the Court would be inelined to
accede to the view put forward that the correspondence hetween
the parties and their actions and conduet had the effeet of ereating
a policy of insurance in which these present plaintiffs are directly
named as beneficiaries, 1 réfer to the letter of October 23, 1014,
from Andrij Skaleey, ex. 12, informing the defendant that “our
Chureh is no more Greek Independent but is acknowledged
Ruthenian Greek Catholie Chureh.”  To this the defendant’s
manager replies the next day thanking Skaleey for his remittance
and notifying him that the name had been duly changed on the
company’s books,

These facts seem to me sufficient to construet a policy of insur-
ance in favour of these plaintiffs in the terms and on the statutory
and other conditions of the policy then in foree.  That is to say,
the parties agreed to consider that the policy already issued
should stand with the substitution of name as set out in the
correspondence,  There was nothing concealed in the transaction,
all the facts were known to the parties.

Mike Adams told Popham in June, 1915, about the agreement
that had been entered into the month before, and said he wanted
the poliey changed from John Kolenki’s name to that of the Greek
Ruthenian Catholic Church. This was in the presence of others,
Adams speaking English.  Popham said that if the property was
burned, those who paid the premiums would get the money.

There is authority for the construetion of a poliey in these
circumstances. A parol contract for fire insurance is valid.
Bunyon on Fire Insurance, 6th ed., 184. Where there is an
agreement to insure by correspondence or otherwise, the assured
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can take it for granted that a policy will issue accordingly: Lav-
erty, Insurance Law, 71. I refer to Coulter v. Equity Fire Ins. Co.,
9 O0.L.R. 35, where the cases are referred to by Garrow, J., at
p. 39; also to Hemmings v. Sceptre Light, [1905] 1 Ch. 365.

See. 42 of the Mutual Fire Insurance Aet, ch. 101, R.S.M.,
provides that policies executed as therein provided shall be bind-
ing on the company, but that does not say, nor does it imply,
that the company cannot be bound otherwise.

Assuming once again, that the defendants’ contention is well
founded, that the plaintifis are an entirely different body from
that originally named in the policy sued upon, then the aets of
the defendants in accepting the cash forwarded by these trustees,
with the notification of the true name of the organization, in
accordance with which the defendants in acknowledging the re-
ceipt, changed the name in their books and gave notice thereof
to the plaintiffs must be considered as precluding them from deny-
ing the validity of the policy on the ground of the conditions
relating to change material to the risk.  When they reeeived the
plaintifis’ notification they had, we must assume, the alternative
to cancel the policy or to continue it as altered. The two posi-
tions were inconsistent and they elected to continue the policy as
8o changed. They are bound by their action, taken with know-
ledge of the circumstances, and cannot now avail themselves of
this defence. See Cameron on Fire Insurance, pp. 125 ef seq.
The company by its acts had led the insured to rely upon the
policy as a substituting security against the loss which subse-
quently happened. To use the language of Gwynne, J., in Lyons v.
Globe Mutual, 28 U.C..C'.P. 62. Condition 20 in the policy, meking
any waiver by the company void unless in writing signed by an
agent of the company, does not affect this case. See Caldwell v.
Stadacona Fire Ins. Co., 11 Can, S.C.R. 212, where it was held
that' acts constituting an estoppel are entirely distinet from
waiver under such a condition as that above stated.

I would affirm the judgment appealed from. Appeal allowed.

INGERSOLL TELEPHONE CO. v. BELL TELEPHONE CO. OF CANADA.

Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., and Davies, Idington,
Anglin and Brodeur, JJ.  June 24, 1916

Raiway Boarp (§ 1—2) —TELEPHONE RATES — USE OF LONG DISTANCE LINES

The Railway Board has power under the Railway Aet (1 ' 1906,
ch. 37, and amendments) to authorize an additional toll to the blished
rates of a telephone company for the use of its long distance lines; to
order compensation for loss in local exchange business oceasioned by
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giving independent companies long distance connection: to authorize .
payment of a special rate by competing companies obtaining long distance inp
connection, though not A'uhjot'li'ljg nl.lnd-ny?‘n'linu lt(illvllllll!il:ll. to a like toll. com
[ nde pendent Tel, Co. v. Bell Tel. Co., 17 Can. Ry. Cas, 266, affirmed. | o
ArreaL from the Board of Railway Commissioners for Canada, - p;
by leave of the Board, on eertain questions of law. ot
Raid questions of law are the following: (1) Whether the Board capi
had power, under the Railway Act and amending Acts, to auth- tain
orize the charging of any additional toll or charge outside the io &
established rates of the Bell Telephone Co. of Canada as a con- —y
dition precedent to or compensation for the use of long distance 'iw ]
lines of the said Bell Telephone Co. of Canada. (2) Whether the hene
Board is authorized, under the Railway Act and amending Aots, o
to give compensation in respect of the loss of business to the Bell inqu
Telephone Co.’s local exchange business, oceasioned by giving the 1
independent companies long distance conneetion. (3) Whether grap!
the Board has power to authorize the payment of a special toll Baai
as a condition precedent to companies competing with the Bell n
Telephone Co. obtaining long distance connection with the giver
Bell Telephone Co. while not subjecting non-competing companies pany
to a like toll in view of the provisions of the Act relating to dis- B
crimination. that |
Gamble, K.C., for appellants. authe
Cowan, K.C., and Hoyles, for respondents. desire
Frrzearrick, C.J.:—The Bell Telephone Co., hereafter re- phon
ferred to as the company, operating under a federal charter, under
carries on business throughout Canada. At its origin the com- if no
pany established a system of telephone lines to serve local needs of may,
cities, towns and villages, and, as the necessities of its customers order |
increased, long distance lines were built to connect those localities long d
with one another and with localities similarly situated in the ;'.I::..lm.‘-:
United States.  Finally, the system developed to such an extent whom,
that practically the whole Dominion east of Port Arthur was By
provided with a complete telephone service operated free from in ade
public control, and, consequently, without regard for the public into ¢
convenience, except in so far as consistent with the interests of its appar;
shareholders. In the course of this development, the desire for shall ¢
telephone serviee spread so that, to satisfy the wants of rural in vie
municipalities, which were dissatisfied with the service rendered, tion a
small local companies were organized, sometimes in competition exereis
with the local exchanges of the company, and, in some instances, to, or
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in places to which the latter had not furnished a service; those
companics so established

known in these proceedings as “in-
dependent companies. ™

In the course of time, the communities served by the independ-
ent companies desired eloser conmeetion, but presumably the
capital and experience necessary to establish and profitably main-
tain the connecting links were not available, A eonvenient way
to satisfy that desire was found in the company’s long distance
system.  Apparently, the latter company, not anxious to satisfy
the wants of their local competitors, refused the relief asked for,
hence the usual agitation, resulting in an application to parlia-
ment for the appointment of a parliamentary commission of
inquiry, and, on the report of that commission, an Aet was passed
the purpose of which, as disclosed by the title, was to bring tele-
graph and telephone companies under the jurisdiction of the
Board of Railway Commissioners,

By that Aect, ch. 61, 7 & 8 Edw. VIL., complete control was
given to the Board for the regulation of the business of the com-
pany.

By sec. 4, sub=sec. 5, of the Act, it is provided, in substance,
that any company, provinee, municipality or corporation, having
authority to construet and operate a telephone system, and which
desires to be connected with and to use any long distance tele-
phone system then in existence, and whether such company is
under the control of parliament or not, may apply to the Board,
if no private agreement can be obtained, for relief, and the Board
may, in the words of the section,
order the company (i.e., the company which owns, controls, or operates the
long distanee telephone system) to provide for such use, connection or com-
munieation upon such terms as to compensation as the Board deems just

and expedient. and may order and direet, how. ete.. whén, where and by
whom, ete.

By sub-sec. 6 of sec. 4 it is provided that the Board shall,
in addition to any other consideration affecting the case, take
into consideration the standards of efficiency and otherwise of the
apparatus and appliances of such telephone systems or lines, and
shall only grant the leave applied for in case and in so far as,
in view of such standards, the use, connection or communica-
tion applied for can, in the opinion of the Board, be made or
exercised satisfactorily and without undue or unreasonable injury
to, or interference with, the telephone business of the company.
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So that, in effeet, the statute provides for the use by local
companies of long distance lines on two conditions: (1) The Board
must be satisfied, as a condition precedent, that the apparatus of
the applicant company is of such a standard as to efficiency or
otherwise as 1o permit the use or connection without undue or
unreasonable injury to the long distance line; and (2) the Board
may order the conneetion with and the use of the long distance
line upon such terms as to compensation as it deems just and
expedient.

It is quite obvious that the Aet, whilst giving the Board
absolute power of control over all companies for the purpose
of regulating the interchange of business in the public interest,
has been careful to require a proper standard of efficiency with
respect to equipmient and provides for the protection of the
rights of the shareholders of the company, whose property may be
appropriated to the use of the independent companies. But
the statute does not contemplate the regulation by the Board of
competition between publie service corporations, and I can find
nothing in the reasons given by Comm. MeLean, speaking for the
majority of the Board, to justify the assumption that the Board
attempts to do anything in that direction.

1 quite agree with the late Chief Comm. Mabee, who said
that in most public services competition is desirable in the public
interest, but a duplicating of telephone systems is a nuisance
What is required and what the Act contemplates is efficient
regulation of the conditions under which the telephone companies
are to co-operate in the exchange of business facilities.

In 1911 an application was made to the Board, under the Act,
by several independent companies, for permission to connect
with and use the long distance line of the company. At the time,
about 378 private contracts had been made for that purpose,
and, as a result of that application, it was ordered that the com-
pany should connect its long distance telephone system or line
with the lines of the applicant companies, subject to certain con-
ditions as to cost of building the connecting lines. The order also
provides for the payment to the company on outbound trafiic of u
connecting toll of 15 cents for each long distance message originat-

ing upon the lines of the applicant companies and transmitted

over the line of the company, in addition to their long distance

tariff.
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It is to be noticed that what is called “inbound traffic”’— that
is to say, traffic originating upon the company’s system destined
to local points upon the lines of the various applicants—is exempt
from this toll.

So that, in substance, it was decided that, if the apparatus of
the applicant companies was of the required standard of efficiency,
the long distance line built and operated at the expense of the
shareholders and subscribers of the eompany should, with its
staff of operators, be placed at the service of the applicant com-
panies subject to the conditions above mentioned.

It was provided at the same time that this order was to remain
in force for a period of at least 12 months, leave being reserved
to move to rescind or vary the order at the expiration of that
period should any of the partics so desire.  Taking advantage of
this reservation, the company asked to have the order rescinded.
The independent companies, in reply to that application, asked to
have the order maintained, and, at the same time, said that the
charges for long distance connection have been and are unfair to
the sharcholders of those independent systems inasmuch as the
toll for long distance connection is altogether too large. There is
apparently no complaint with respeet to the charge for connect-
ing the lines.

As the result of that application an order was made by the
Board providing for, as regards. non-competing companies, (1)
payment of an annual charge by way of compensation for loss to
the company, as well as for the factor of convenience to the in-
dependent subscriber; (2), as regards competing companies, an
annual charge is imposed and also a surcharge of ten cents on

each communication. The Chief Commissioner dissented from the
order.

I am of opinion, as I have already said, that the evident
intention of parliament was to give the Board, in the public
interest, absolute power to regulate this public utility, which has
grown to be almost an essential factor in the every-day life of the
whole community, and for that purpose has conferred the widest
discretion upon the Board. In that view I fail to see the practical
use of this reference, but the questions are before us and must,
therefore, be dealt with.

The statute authorizes the Board to oblige the company to
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(1) Give a connection with its long distance line to local companies;
(2) to give those local companies the use of its long distance line
for the benefit of the subscribers of such local companies.

In other words, the Board is authorized to expropriate the
company for the benefit of the independent companies, but the
Act provides, as common sense and the general principles of law
applieable in like cases require, that this may only be done *“upon
the condition that the equipment of the connecting company shall
be such as not to impair the efficiency of the serviee' and upon
such terms as to compensation as the Board may deem * just and
expedient. ™

In other words, the statute requires that the company should
not, in the language of the Quebee Code, be compelled to give
up its property “except for publie utility ind in consideration of a
just indemnity previously paid.”

1, therefore, construe the Act to mean that power is given
the Board to expropriate the company, to a limited extent, for
the benefit of those independent companies, provided it can be
done consistently with an efficient service and upon payment
of compensation. And large discretionary powers are given with
regard to the compensation to be paid by the use of the words,

“just and expedient.” That is to say, it is left to the commis-
sioners to decide what compensation is, in all the circumstances,
“just and expedient” for the use of the connection or communi-
cation. If an additional toll or charge, outside of the established
rates of the company, is, in the opinion of the commissioners,
necessary to compensate that company for the use of its long
distance line, then the statute authorizes the Board to make that
charge.

I have no doubt also that the statute authorizes the Board to
give compensation with respect to the loss of business of the com-
pany occasioned by giving to local companies long distance con-
nection, and also to make a distinction between the local com-
panies which are called competing companies and those known
as non-competing companies.

Speaking of the conditions under which the company carries
on its operations (See 17 Can. Ry. Cas. 266 at 269).

If, as found by the Board—and the fact is not disputed

the long distance line is a charge on the whole Bell system because
it was built out of the general capital and is maintained at the
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expense of the profits made out of the operation of the local
exchanges, then it would seem “just and expedient™ that, in
fixing the compensation to he paid for the use of that long dis-
tance connection by a company which has not contributed either
to the initial cost or to the maintenance cost, the factor of com-
petition as it is deseribed in the question, with the loeal exchange
should be considered.

In other words, if the long distance lines are, as we must
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subseribers, and if in their operation a loss is incurred which must
be borne by the local Bell Telephone exchanges, then is it not just
and equitable that the independent company operating in the
same area as the loeal exchange should also contribute by the
surcharge to that loss in the upkeep of the long distance line which
is placed by the Board at their disposal? The subseription of the
Bell customers being, of course, fixed by the charges which the
company has to meet for the upkeep of its whole system, which in-
cludes the long distance and local service, then it is just and ex-
pedient that the shareholders of the independent companies who
have the use of the same service should also contribute by the
surcharge to the maintenance of the long distance service.

If the commissioners deem it expedient to place those localities
to which the company has not given a local service on a more
favourable footing, it is within their diseretion so to do.

Davigs, J.: ~The three questions of law which are submitted
for our consideration and answer by the Board of Railway Com-
missioners do not call for or justify any consideration on our
part of the desirability or undesirability of duplication and com-
petition, which were referred to and discussed shortly at the argu-
ment. Those are matters entirely for the Board to consider and
weigh in coming to their conclusions.

The answers we are to give to these three questions depend
upon the construction we give to sub-sees. 5 and 6 of see. 1
7 & 8 Edw. VIL ch. 61, and such parts of the Railway Act as may
apply.

It seems to me, in construing these sections

, that two things
have to be decided by the Board: First, whether the application
for long distance use and connection should be granted at all;
and, next, if so, upon what tems as to compensation.

Sub-sec. 6 expressly enacts that the Board shall, in addition

Davies, J
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to any other consideration affecting the case, take into considera-
tion the standards as to efficiency and otherwise of the apparatus
and appliances of the applicant’s telephones, systems or lines,
and shall only grant the leave when, in view of such standards, the
connection asked can be “exercised satisfactorily and  without
undue or unreasonable injury to or interference with the telephone
business of the company,” with which connection is sought.

I would construe this section as prohibiting the granting of
the connecting order unless the Board, after considering every-
thing affecting the matter of the application, including the appli-
cants’ standards of efficiency and its appartus and appliances,
was satisfied that the connection and use sought would not unduly
injure or interfere with the telephone business of the company
sought to be connected with,

The Board must, before granting the order, be satisfied that no
such undue injury will result from granting the connection asked
for. If they cannot so satisfy themselves, they should not grant
an order at all.

The language of sub-sec. 5 is permissive —may order the con-
neetion sought.  That of sub-sec. 6 is conditional-—they shall
only grant when under eertain conditions specified they find the
granting of the order will not cause undue or unreasonable injury
to the business of the long distance company.

When they have so decided, then and then only can they
proceed to the question of compensation. It is not a question to
be determined that there shall be no loss to the long distance
company, but that there shall not be undue or unreasonable loss
to the business of the company. Some loss evidently was con-
templated as naturally arising from the granting of the connecting
order. If that loss would constitute “undue or unreasonable
interference with the telephone business of the company,” the
order should not be made.

Sub-sec. 6 provided for the conditions under which the order
should or should not be made, and sub-sec. 5 for the compensa-
tion which should be granted if and when made.

Comm. MeLean construed sub-sec. 6 as confined to injury or
interference with the company’s business arising out of the use
of improper appliances by the connecting company. I cannot
put such a narrow construction upon it, in view of the language
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used: “Upon any such application the Board shall in addition to
any other consideration affecting the case take into consideration the
standards, ete.”

s S S s e 4G

These latter were, from being specially mentioned, no doubt
very important factors for the Board to consider; but they con-

+  stituted only one factor “in addition to any other consideration
1 affecting the case.”

: The result of my construction would be that no order should
i he granted in any case where it was found that it would result
in undue or unreasonable interference with the company’s business,
and that, where such a result was not found and the order was

made, the compensation which sub-sec. 5 authorized them to
award as just and expedient was confined to compensation “for
the use, connection or communication™ granted

as expressed in
’i the sub-section, and did not authorize compensation for losses

which possibly or probably would or might be caused to the com-
pany with which the connection was ordered in its loeal exchange
husiness. T am quite in accord with Sir Henry Drayton's state-
ment, in his reasons for the dissenting opinion he delivered,
that he was “unable to read the somewhat extended clause here
applicable as creating a new and novel law of compensation
covering the business losses suffered by one public service cor-
poration as the result of competition with another public service
corporation.”

£

I agree with him that’ these possible business losses were not
matters the Board was concerned with unless they were found so
great as to justify the refusal of the order, as before explained,
and that, as Sir Henry puts it, “ compensation for the actual use,
connection or communication for the actual facilities supplied
and for its subsequent use” is all that the Board can consider
and award.

I will not elaborate the matter further, but, in view of what I
have said, would answer the questions as follows. Q. 1. A. Yes.
Q.2. A.No. Q.3. A. Yes.

I answer the third question in the affirmative because of the
special reasons for its insertion in the order as explained by the
assistant chief commissioner in his written reasons, concurred in
by the other commissioners, except the chief commissioner.
It seems to have been a clause expressly desired by the appel-

TeLEPHONY

~Co.

r.
Ben

Co. or
CaNana,

Davies, J.



Bria
TrLEPnONE
Co. or
Canama

Idington, J

Dominion Law Rerorrs. |31 D.L.R.

lants and agreed to by respondents, and was not a clause inserted
in the order by the Board of its own volition, but simply beeause it
was agreed to by the parties themselves,

Ipinaron, J.:~This appeal suggests we should onee more
turn to the rules in Heydon's case, 3 Coke 8 (76 E.R. 637), to be
found in Craies’ Hardeastle, p. 104 (2nd ed.), and have regard
especially to the holding following them expressed as follows:

And then the office of all the Judges is always to make such construction
as shall suppress the mischief and advanee the remedy, and to suppress subtle
inventions and evasions for the continuance of the mischief and pro privats
commodo, and to add foree and life to the eure and remedy according to the
true intent of the makers of the Aet pro bono publico

What was the mischief intended to be remedied by the enaet-
ment in 1906, 6 Kdw. VII. ch. 42, see. 31, and substituted by 7 & 8
Edw. VIL. ch. 61, sec. 4, sub-sec. 57

That suggests another question: What was the mischief
intended to be remedied by the Railway Aet’s provisions constitut-
ing a Board of Railway Commissioners? Was it not that the
railway companies had forgotten that they owed a duty to the
publie to furnish facilities for traffic, interchange of traffic, and
equality of treatment, both as to rates and otherwise, of everyone
offering them business?

It was, no doubt, shocking to the minds of those railway man-
agers, who acted in the single pursuit of what they imagined was
their only interest and duty, to be told that they must serve the
publie, and each member of the publie, upon the same basis of
compensation and accommodation, and give every facility for
accomplishing that serviee, no matter if it should turn into a
rival'’s lines part of the haulage they had previously deemed their
own preserve,  To enforee these obligations the Board of Railway
Commissioners was created.

And when the principles in question had been thus by law
established and thus enforeed, it seemed to open to parliament the
way for applying similar treatment to the respondent and other
like companies dealing not in haulage, but means of communi-
cation,

Their rivals in business insisted that it was the public that
was to be served and facilitated in business, and, in order that the
public might be properly served, connections must be made.

The cases were 5o much alike; the remedies to be applied so
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much alike; and the interference with vested rights, bringing
liabilities to losses of business to be reaped by upstart rivals,
so much alike, that it would seem as if parliament had only to
recognize these facts and then place the telephone companies
under the jurisdietion of the Board. Of course, all that was
very shocking to those who had, by the gracious wisdom of parlia-
ment, aequired valuable rights over public highways without
giving any compensation or even asking leave of those concerned.

It would seem, however, after having been so favoured, that
the publie in many eases was not adequately served or charged
too much for the serviee, and henee I gather there sprang up
loeal rivals, more willing to serve or more moderate in charges,
or possibly both,

It is suggested even municipalities and provinees were possibly
willing to supply the needed want of rural telephone serviee
especially.

Parliament deemed it proper that the respondent and others
should not refuse those rivals proper and efficient serviee, and
ordered accordingly, by amending the Railway Aet, and by
making the provisions of that Aet applicable as follows:

The several provisions of the Railway Aet with respeet to the jurisdie-
tion of the Board, practice and procedure, upon applieations to the Board,

al to the Supreme Court or the Governor-in-Couneil, offences and penal-

and the other provisions of the said Aet (except sees. 9, 79 1o 243, both
welusive, 250 to 280, both inelusive, 204 to 314, both inclusive, 348 to 354,
both inclusive, 361 to 396, both inclusive, 405 to 431, both inelusive), in so
far as reasonably applicable and not inconsistent with this part or the special
Aet, shall apply to the jurisdiction of the Board and the exercise thereof,
created and authori ed by this Aet, and for the purpose of earrving into
effeet he provisions of this part secording to their true intent and meaning
and shall apply generally to companies within the purview of this part

Of those enactments thus made applicable in principle, there
appear under the caption of *“Equality,” a number of sections
which the order appealed against seems to me to clearly trans-
Lress,

And let it be observed that in the first two lines of see. 5 1
have just quoted, it is “with respeet to the jurisdietion of the
Board,” these parts of the Railway Aet stand effectual.  Why
did parliament so enact if it intended in truth to help respondent to
squeeze rivals out of existence by means of gross inequalities of

tolls and impositions”

Clearly, each of these companies had gathered together, hy
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loeal influence and energy and low rates, a business that the
respondent might have had, but, for want of energy or timidity
or excessive charges, had failed to acquire and hold. And that
business must be paying its way, but possibly doing no more
And this inequality (expressed in the order now complained of),
in defiance of what the provisions of the Railway Act, by being
left applicable thereto, surely intended to be the measure of the
Board’s jurisdietion, may enable the respondent to reap where it
had not sown. Such a clear purpose cannot he swept away by
the interpretation of the words, “and the Board may order the
company to provide for such use, connection or communication
upon such terms as to compensation as the Board deems just and
expedient, ete.”

If parliament really intended to compensate by the destruc-
tion of other companies, it should and, no doubt, would have
said so.

Moreover, 1 repeat, it was the public that was to be served
and that upon an equal basis of service was what parliament
had in view. It never could have intended that rural subseribers
to the only 'phone company they could get in communieation
with, were to be penalized for so subseribing. It is not a question
of the rate compensating, for admittedly the ordinary rate would
be ample for the service, and needs no surcharge, unless when
people have been wicked enough to ignore the respondent.  Sub-
stantially such things as set up by respondent happened many
times to rival railway companies in the administration of the
Railway Act in the new departure made, and intended to make
the companies realize that it was the public service that must be
the keynote of their conduct towards each other.

The London Interswitching case, 6 Can. Ry. Cas, 327, when
before this Court, seemed to me a pretty strong application of the
principles invoked therein, and on the basis adopted below for
doing justice herein scemed possibly to work an injustice, but |
never doubted the correctness of the law as laid down by the late
Killam, J., acting as Chief Commissioner of the Board, and main-
tained by this Court.

That kind of thing resulting from this sort of legislation never
can have been conceived as an injustice by the legislature enacting
it. They recognize it may to-day work apparent injustice in one
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place and give a compensating advantage in another. And,
if not, the march of events can tal ¢ no account of such gains or
Josses as injustice.

And when parliament imposed upon the Board the duty
in question of fixing a just compensation, it never could have
intended the Board to do more than the words mean, a just
compensation for a service which cannot be measured in one town
or township by one method or measure and an entirely different
method or measure resulting in lower charges for the serviee in
the next town or township, perhaps further away.

The limited power or jurisdiction of the Board to try and do
justice, in making its orders, by importing into the business in
hand a something not provided in the Act, but yet a smoothing out
of the erudities of the legislature and avoiding injustice, was well
illustrated in the case of G.T.P. R. Co. v. City of Fort William, 43
Can. 8.C.R. 412, where the Board, on an application to run over a
public street, imposed the condition that the adjoining owners
on the street should be compensated.

The majority of this Court held that, by virtue of the power
in see. 47 to make conditional orders, the order of the Board
might be upheld. But this was reversed by the Judicial Com-
mittee of the Privy Council, holding such an order null.

It strikes me this attempt to do justice as an ineident to fixing
a just compensation stands on similar legal footing. The only
difference 1 see is that there the Board attempted to grapple
with & hoary-headed species of injustice, and here the quality
of the justice is not by any means so clear.

All the Board has power to deal with is to fix a just compensa-
tion for the service if the thing be expedient. We must try and
reach the common-sense meaning rather than, by cutting sentences
into slices, try to extract a meaning from a legislator's language
which would startle him.

Lixpedient compensation can mean nothing.  The draftsman
evidently had reference to the occasion and expense relevant to
the connection, if expedient, and not the measure of compensa-
tion for the serviee itself once that connection made or ordered
to be made.

I think the Board had no power to import into their considera-
tion the question of competition, for a competitor serving the
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publie is entitled, in performing such service, to get the accom-
maodation and serviee and be treated as if not a rival.

The appeal should be allowed with costs and the questions
answered accordingly.

I respeetfully submit the first question is ambiguous and ean
hardly he answered by a simple yes or no. My opinion is that
there ean be no diserimination in favour of respondent or any one
else, or as against anyone.  But it may be necessary to alter the
established rates from time to time to award proper compensa-
tion, and that is within the jurisdietion of the Board.

The other two questions I answer in the negative,

ANGLIN, J.o Three questions are submitted by the Board
of Railway Commissioners for the opinion of the Court.  Whil
these questions, as framed, are rather questions of jurisdietion
than of law, and as such more properly the subject of an appeal
by leave of a Judge of this Court, they may perhaps be regarded
as substantially asking the opinion of the Court upon the ques-
tion whether, in determining the amount of compensation which
should be paid, under sub-sec. 5 of see. 4 of 7 & 8 Edw. VIIL. ch.
61, to the Bell Telephone Co. by independent telephone companies
given the advantage of connection with the trunk lines of the
former company, the effeet upon its loeal business should be
taken into consideration.

By sub-sec. 5 the Board is empowered ““to order and direct
how, when, where and by whom and upon what terms and condi-
tions (the) use, connection or communication (of, with or through
long distance lines) shall be had, constructed, installed, operated
and maintained.”  (And) “to order the company (i.e., the com-
pany owning the long distance lines) to provide for such use,
connection or communication upon such terms as to compensa-
tion as the Board deems just and expedient.”

The clause of the sub-section first quoted covers all *terms"
other than those as to compensation. The only “terms” deal

with in the clause last quoted are those “as to compensation.’
While the Board is authorized to direct the company ““to provide
for such use, connection or communieation,” it is not for thi-
service that it is empowered to order compensation, which, in
that case, might mean merely *“remuneration,” but, as a con-
dition of directing that such use, ete., shall be provided, the
Board is authorized to impose “compensation,” i.e., indemni-
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fication to the company directed to provide it.  Murray defines
“compensate” as meaning ‘“to counterbalance, make up for,

make amends for,” and “ecompensation” as “‘amends or recom-

pense for loss or damage.”  We are perhaps most familiar with

the use of the term “compensation®’ both in legislation and
jurisprudence, in regard to the expropriation of property for
publie uses. Cripps on Compensation (5th ed.), p. 102,

see also, Brown and Allen on Compensation (2nd ed.), p
07, and authorities cited by both authors.

If mere payment or remuneration for the serviee to be rendered
were what parliament intended should be allowed, that idea
would have found expression in some phrase very different from,
and much more restrieted in its seope, than “upon such terms
as to compensation as the Board deems just and expedient,”

I also agree with the view expressed by Comm. MeLean that
the addition of the word “expedient” after the word “just”
affords a strong indieation that it was the purpose of parliament
to entrust to the Board the widest diseretion, not merely as to
the amount of the compensation to be directed, but also as to
the elements which should be taken into account in fixing it.

There ean be little doubt that, in determining the prices to
be charged for telephones to local subseribers, the Bell Telephone
Co. takes two elements into account, the value and cost of the
loeal serviee and the value and cost of the long distance serviee,
\ company which does not maintain or provide a long distance
service eannot reasonably exact as high a price for telephones
from its subseribers and it can well afford to furnish local serviee
at a lower rate. 1 confess that I fail to appreciate the justice of a
demand that the Bell Telephone Co., which owns and maintains
long distance lines, shall place them at the disposal of other
and rival companics on any terms other than indemnification
against loss or damage which it may sustain in consequence.
Should it be obliged to do so, the probable result in places where

the Bell Telephone Co. operates a local exchange in competition
with an independent company would be either an actual dis-

crimination against Bell subseribers or a compulsory reduction
by the Bell Company of its charge for loeal telephones to the
level of the charge made by the company without long distance
lines. As is well known, the existence of competition is treated
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‘ m’ ! in the Railway Aet as affording justification for a difference in
i railway rates which would otherwise be obnoxious to the anti- In
_I L . diserimination provisions of that statute. th
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Aniia. §. 1 would, for these reasons, answer the questions submitted T
1 in the affirmative. ch
v B Brodear, . BropEUR, J.:—This is a reference by the Board of Railway Be
i 1 ! Commissioners under the provisions of the Railway Act. Be
. There is no doubt with regard to the answer to be given to ne
the first question. It should be in the affirmative. The Board
| of Railway Commissioners, by see. 4 of ch. 61, 1908, has the power all
| to determine the tolls that are to be charged by any telephone wil
k. | company. That power is as wide and general as possible, and Ch
; the tolls can be increased or reduced according to circumstances. pel
That question, however, does not cover the main issues in by
g this reference, for that reference has been made with the pur- los
N LR pose of ascertaining whether the Bell Telephone Co. was entitled
f S to compensation for the loss of its local exchange business ocea- thi
i -‘" | sioned by giving the appellant companies long distance connec- the
- tions and whether there should be diseriminating rates or tolls
: between competing and non-competing companies. line
? It was found by parliament, after careful investigation and Rai
| I inquiry, that the Bell Telephone Co. had first built its serviee sho
z A lines in cities and towns and then in villages. Connecting trunk phe
i lines had been made and long distance connections had been  © con
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) the publie required. ¢
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‘ ‘: vice which those companies were giving was not very dear, beeause that
;: ‘ they had no long distance lines to keep and maintain.  Some 3 |
§ times, too, those local companies were established beeause they . (e
thought that the service given by the Bell Telephone Co. was too initi
;,, expensive,
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It was found, however, at one time that those local companies,
heing deprived of long distance connections, were not giving to
their customers as good serviee as the Bell Telephone Co.  The
parliament was then seized of the request that the Bell Tele-
phone Co. should be bound to give the use of the connection or
communication of their long distance lines to the subseribers of
those local companies.  But parliament, in granting that power
of expropriation to the local companies over the lines of the Bell
Telephone Co., decided by sub-sec. 5 of see. 4 of the Act of 1908,
ch. 61, that the Board of Railway Commissioners could order the
Bell Telephone Co. “upon such terms as to compensation as the
Board deems just and expedient” to provide for such use, con-
nection or communication,

The Board dealt with the question in 1911, after having heard
all parties interested, and determined the compensation which
was to be paid, and, according to the views expressed by the then
Chief Commissioner Mr. Mabee, they determined that the com-
pensation should cover all the damages which could be suffered
by the Bell Telephone Co., including damages arising out of the
loss to the Bell Telephone Co. of its local exchange business.

In 1913, a new application was made by the appellants in
this case, asking connections with the Bell Telephone Co. on
their long distance line,

All these appellant companies are in their loeality competing
lines with the Bell Telephone Co.  The majority of the Board of
Railway Commissioners were of the opinion that permission
should be given to use the long distance lines of the Bell Tele-
phone Co. on the condition, amongst others, that they should
compensate the Bell Telephone Co. for the loss of its local ex-
change business,

I am of opinion that this order had been rightly issued.  Par-
lament was very willing to give to those local companies the right
to use long distance lines, but on the condition that they should
compensate the Bell Company for all damages arising out of
that use.

It has been found as a question of fact by the Board that
the Bell Company’s subseribers contributed not only to the
initial cost, but also to the maintenance of the Bell long distance
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equipment. 1f the Bell Company, then, wants to maintain its
long distance lines, it has to levy upon its subseribers a certain
rate which is necessarily higher than the rate charged by the local

INGERSOLL

;“' “”(’-,“’:"““ companies, those companies having no long distance lines to -

hir . maintain. :
5 [ Bew. . . R . . o
ﬁ‘; 'l':g.)m‘n:;u !l is pretty evident that if the subseribers of t!u- loeal com- < fou
i Caxans,  banies have the same advantage as the Bell subseribers for long did
! ¥ ‘ = distance connections, all the business done locally: by the Bell B o
"™ Company will necessarily disappear, beeause no subscriber the

! for example, will pay $20 per year to the Bell Company, if the) '
i "' can get for a smaller price the same loeal and long distance con- 2 W
i ."\ nections in subseribing to the local companies, oK
w8 That matter had (o be considered by the Board, and 1 think whi
P that, under the powers which are given by the statute, the Boar! of {
ulk had the right to take into consideration the compensation for the judy
i ‘ losses which the Bell Telephone Co. was going to incur as a result N whi
! i * of giving long distance connections. 3 ]
The compensation contemplated by the statute covered the E 4
R interference with any private right appurtenant to the propert, W CGen
{ I expropriated. The value of the property of the Bell Telephon ‘ !
H ¥ Co. is reduced by the long distance conneetions which are grante Cou
| & to those local companies, and should then be made the subject : 1
of compensation. Halsbury, vol. 6, p. 47. of th
I would be, then, of opinion that the second question shoul! 1 ;|
be answered in the affirmative. These same reasons woull @ of T
: apply to the third question, which should also be answered iy day
i the affirmative. Gariq
i The appellant should pay the costs of this reference. 4 l(;r(.‘l)\r
. . oK(
Appeal dismissed. Rtim
{ ONT. REX v. BAUGH. T
‘ ;‘T Ontario Supreme Court, Appellate Division, Meredith, C.J.0., and Garr i
| - aclaren, Magee and Hodgins, JJ.A. April 8, 1916. 3 'pon
] v 1. Evipexce (§ X D—700)—HeARSAY—JUDGE'S OPINION IN CIVIL ACTION - T!
¥ E ~—VERACITY OF WITNESS—ADMISSIBILITY IN CRIMINAL PROSECUTION 3 n nu

aee! Reasons for judgment unfavourable to the credibility of a purty
. in a civil action are inadmissible in evidence to impeach his veraciy Argun
when testifying in his own behalf, in a eriminal prosecution. Wmatte
2. New TRIAL (§ 11--5)—IMPROPER ADMISSION OF EVIDENCE—“Supsti- oned
TIAL WRONG,

The i dmission of evide in eriminal proceedings as to Ti

‘ mann
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which it cannot be said that substantial wrong or miscarriage of justice

was not thereby oceasioned is ground for a new trial under see. 1019

of the Criminal Code.

Case stated by the Senior Judge of the County Court of the
County of York, before whom and a jury, at the General Sessions
of the Peace for the County of York, the defendant was tried and
found “guilty” on a charge of conspiracy—1that the defendant
did unlawfully eonspire with one Garlepy and others to prosccute
one Stimson for an alleged offence, knowing Stimson to be innocent
thereof, contrary to the Criminal Code.

Only two questions were argued before the Court, viz.: (1)
Was the trial Judge right in referring to the judgment of MippLe-
ToN, J., in a civil action, to which the defendant was a party, in
which that learned Judge expressed an opinion as to the veracity
of the defendant? (2) Was the passage from the reasons for
judgment of MippLETON, J., which was given in evidence, and to
which the first question related, admissible in evidence?

1. F. Hellmuth, K.C., and T. C. Robinette, K.C., for defendant.

J. R. Cartwright, K.C., and J. B. Clarke, K.C., for Attorney-
Gieneral,

Mereorrn, CJ.0.:—Case stated by the Judge of the County
Court of the County of York.

The defendant was tried and convicted at the General Sessions
of the Peace for the County of York on a charge of conspiracy.

The conspiracy charged was that the defendant, “at the city
of Toronto . . . between the 15th day of May and the 6th
day of July, did unlawfully conspire with one Albert Joseph
Gariepy and other persons to the informant unknown, to prosecute
George Alexander Stimson, of the city of Toronto, investment
broker, for an alleged offence, knowing the said George Alexander
Stimson to be innocent thereof, contrary to the Criminal Code.”

There were other counts in the indictment, but it is not
necessary for the determination of the questions we are called
upon to answer to say anything further as to them.

The questions submitted for the opinion of the Court are six
in number, but only one of them, the fifth, was discussed upon the
argument before us, the contention of the defendant as to the
matters to which the other questions relate having been aban-
loned.

The fifth question is: “(5) Was I right in referring in the

anner I did to the judgment of the Honourable Mr. Justice
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Middleton in which he expressed an opinion as to the veracity
of the accused, Edward Levi Baugh?”

It appearing in the course of the argument that the point
intended to be raised by the fifth question was not wholly covered
by that question, the argument proceeded upon the footing that
another question, viz., whether the passage from the reasons for
judgment of Mr. Justice Middleton which was given in evidence,
and to which the fifth question relates, was admissible in evidence,
was before the Court.

In order to understand the nature of the charge, it will be
necessary briefly to summarise the main facts appearing in evi-
dence. There was a dispute between the prosecutor Stimson
and the defendant in reference to a mining transaction. An
action was brought by Stimson against the defendant to recover
a large sum of money, which was claimed to be owing by him to
Stimson as the result of this transaction. There was a conflict
of evidence at the trial. The testimony of Stimson as to matters
upon which he relied as entitling him to recover was directly con-
tradicted by the testimony of the defendant. Stimson succeeded
in the action, and recovered judgment against the defendant for &
large sum. Stimson lives in Toronto and the defendant in
Montreal.

After the recovery of the judgment, in order to obtain the
fruits of it, it was necessary that proceedings should be taken in
the Courts of Quebee to obtain what, as I understand, was a
judgment of the Quebee Court for the amount of the judgment
that had been recovered in the action brought by Stimson in
this Province. Such proceedings were taken by Stimson, and
were resisted by the defendant. Criminal proceedings were then
instituted in Montreal by the defendant against Stimson, whom
he charged with fraud in connection with the recovery of the
judgment in Ontario, and it was in respect of these proceedings
that the conspiracy was charged. The case for the Crown was
that the defendant and Gariepy conspired to fabricate and forge
letters purporting to have been written by Stimson, which, if
genuine, would have established the defence of the defendant in
the Ontario action, and which the defendant alleged had been
fraudulently concealed by Stimson.

Both Stimson and the defendant were examined as witnesses
at the trial in the General Sessions, and there was a direct conflict
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in their testimony. There was also a direct conflict between the
testimony of the defendant and that of Gariepy and other
(‘rown witnesses examined.

The evidence to the reception of which objection is taken was

elicited in the cross-examination of the defendant. He had been -

asked as to the result of the action in which judgment was recovered
against him, and had answered that it was adverse to him. He
was then shewn the Weekly Notes containing a report of the
reasons for judgment of Mr. Justice Middleton, and later on he
was asked:

“Q. Do you know that Judge Middleton made this finding in
regard to your recollection, ‘I entirely dishelieve Baugh's account
of his ignorance of what had been done?'”

“Q. Do you also know that this is part, ‘There is much in
Baugh's evidenee, when analysed with eare, to indieate his utter
unreliability?"™

“Q. The Judge had specifically stated that he considered you
to be a man of utter unreliability? "’

These questions were allowed to be put to the defendant, and
he was required to answer them, against the strenuous and repeated
objection of his counsel that the questions were improper.

In his charge to the jury the learned Judge, referring to this
evidence, said: “I was very much pleased to hear Mr. Robinette
speak so complimentarily of Mr. Justice Middleton. I corrob-
orate him in every statement as to that. Mr. Justice Middleton
is one of our foremost Judges at the present day, and his judgments
are respected by every one.  You heard what Mr. Baugh admitted
as to Mr. Justice Middleton's idea as to him. That does not
exactly say that he is telling an untruth here. It is for you,
however, to consider that in connection with the veracity of the
parties, to see whether he is reliable or unreliable, whether he is
false or true; whether these other men are swearing to what is
right.  If you accept their evidence, then it is your duty to bring
in a verdict under your oath, according to that evidence, of
‘guilty.” If, however, you do not accept their evidence, but
believe Baugh as against them all, then you bring him in ‘not
guilty.””

We were not referred to any case, and I have found none, in
which the question as to the admissibility of such questions as
those which are objected to as being improper has arisen.
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In Henman v. Lester, 12 C.B.N.8. 776, the defendant was
charged with having made a fraudulent representation as to the
price which certain seedsmen in London would give for certain
seed, whereby the plaintifi was induced to sell for a lower prie
than he would otherwise have done. The defendant, who appeared
as a witness, having in his examination in chief denied the alleged
misrepresentation, was asked on cross-examination whether
there had not been proceedings against him in the County Court
at the suit of one Agutta, in respect of a similar claim, which he
had resisted, and upon which he had given evidence; and the
jury, notwithstanding, found their verdict for the then plaintiff
It was objected by the defendant’s counsel that questions relating
to the contents of publie judicial proceedings, which must be in
writing, could not be asked, but that the record must be produced
The objection was overruled, and the questions were allowed to
be put. A verdiet having been found for the plaintiff, the defen
dant moved for a new trial, on the ground of misreception of
evidence in permitting him to answer the questions that wer
put to him as to having had a cause in the County Court and lost
it, and as to the question in issue there. The objection was not
to the right to make the inquiry as to the matters on which the
defendant had been cross-examined. As was said by Willes, J
“It was hardly disputed that the inquiry was admissible, a
going to the credit of the witness; and it is not denied that i
point of fact such proceedings did take place in the County Court
(p. 787); but the contention was that “such evidence was inad
missible even for the collateral purpose of testing the witness
credit, without producing, or otherwise formally proving, th
record of the [vrmw‘mlinui in the County Court” (ibid.); and tha
contention did not prevail.

I think it must be taken as the result of this case that tl
inquiry was proper, and that it was not pecessary to prove th
facts as to which it was directed by producing or otherwise formall
proving the record of the proceedings in the County Court.

Nothing that was said gives any support to the argument of
the learned counsel for the Crown, in the case at bar, that it was
proper to inquire of the defendant as to the reasons upon whic
the judgment of my brother Middleton was based. What wus
done was in substance and effect to put in evidence these reasons
as far as they dealt with the credibility of the defendant. He was
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bound to submit to having his eredibility attacked by eliciting
from him the fact of the previous trial having taken place, what
the issues in the action were, the fact that he and Stimson had been
examined as witnesses at the trial, and the result of the trial—but
not, in my opinion, the views expressed by the trial Judge as to
his eredibility.

In Houstoun v. Marquis of Sligo (1885), 20 Ch.D. 448, the
defence of res judicata by a judgment of an Irish Court was set
up, and a question arose as to whether the matters which were in
controversy in the Irish action were the same as were in issue in
the subsequent action. The defendant offered in evidence a
verified copy of the transeript of the notes of the shorthand writer
who took shorthand notes of the report to the Divisional Court
in Ireland of the trial Judge, which contained a resumé of the
evidence given by the plaintiff in Dublin, and concluded as follows:
“1 directed a verdiet for the plaintiff on the construction of the
lease of 1883. 1 considered there was no evidence that the lease
was executed under any mistake, certainly not by Lord Sligo,
and in effect directed a verdict against the special defence.”  And
it was held that the report was admissible as evidence of what
took place before the trial Judge and what he decided.

I am not aware of any case in which the notes of the trial Judge
have been admitted as evidence in another action except for the
purpose of ascertaining from what took place at the trial whether
the matters in controversy in that action were the same as those
in controversy in the subsequent action, and what was decided
by the trial Judge.

The matters as to which the questions were allowed in Henman
v. Lester were all matters within the personal knowledge of the
witness. What was said by my brother Middleton in delivering
his judgment was not said in the presence of the defendant, and
the effect of allowing evidence of this to be given was to admit
hearsay evidence, and what was done was in substance to admit
as evidence the report of the reasons for judgment of my brother
Middleton; and it was not, in my opinion, admissible even on
the cross-examination of the defendant.

It was argued by the learned counsel for the Crown that, if
the evidence was improperly admitted, no “substantial wrong or
miscarriage was thereby occasioned on the trial;” and the pro-
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! ONT. visions of see. 1019 of the Criminal Code were invoked; but T am
8C not of that opinion.
I | Rex The fact that my brother Middleton had diseredited the
| ‘ Hu’;,n testimony of the defendant in the civil action was emphasised by

i —— the trial Judge, as was also the weight that should be attached to

NondiRCI0! o3 finding of so eminent a Judge.

a I am, for these reasons, of opinion that both of the questions
submitted must be answered in the negative and a new trial

directed.

i A Ganrrow, J.A. 1 agree.

i M JA Macraren, J.A—I agree in the result.  In my opinion, the
evidence objected to should not have been received. 1 do not
: think that the objection that ic is hearsay evidence places it upon
the proper ground. I think it would be equally objectionable if
the learned Judge whose remarks are quoted had given them as

sworn testimony in open court at the trial of the present case
| Even then it would, at the highest, be opinion evidence on a point

on which opinion evidence is not admissible. It would also be
evidence as to moral character and unveracity, based upon a single
incident, and on that ground alss would be objectionable.

I have some doubt as to whethee what was said and done at
the trial on this point “occasioned some substantial wrong” to
the appellant; but, in view of the opinion of my brethren upon
this point, I concur, with some hesitation.

Mager, J.A Macgeg, J.A. (dissenting):—The accused Baugh, with one

Proctor, had been sued by one Stimson upon a promissory not«
which had been signed by Proctor for both himself and Baugh.
At the trial in Toronto before Mr. Justice Middleton, Stimson
had sworn that the defendant had agreed to purchase a mining
property from him, and that the note was given on account of
the purchase. Baugh had sworn that it was not a purchase but
an option to purchase, and denied Proctor’s authority. Judgment
was given by Mr. Justice Middleton against Baugh upon the
note, for a sum exceeding $30,000, and this was subsequently :

affirmed on appeal.  As Baugh lived in the Province of Queber, |
it was necessary for Stimson to sue him there upon the judgment, 1

1
|
i

and he retained legal advisers there for that purpose. Baugh
countered by instituting eriminal proceedings at Montreal against
Stimson, alleging perjury at the trial.

Stimson’s letter-books were seized in Toronto, and, when
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produced, were found to contain press copies of lettors purporting
to have been written by him which would be inconsistent with his
evidenee at the trial in Toronto and would support that given by
Jaugh

Confronted with this evidence in his own books and with a

eriminal proseeution in another Provinee, Stimson was induced
to release his judgment, and the eriminal proceedings were
dropped.  The present eriminal charge against Baugh is in effect
that he had conspired with one Gariepy, before launching the
criminal proceedings in Montreal, to have Stimson’s letter-hooks
stolen from his office, and forged letters copied at blank pages
n spaces found therein or inserted, and then the books returned
to the office, so that it would appear that Stimson had concealed
the copies of letters and sworn to what was not true—for the
Crown wished to prove this charge conclusively; and, though
Baugh was sworn on his own behalf and denied his complicity
and called other witnesses, the jury found him “guilty;"” and the
evidence would seem fully to warrant this verdict.

During the trial, the fact of the action on the note and the trial
before Middleton, J., were several times referred to without
objection, as well as the facts which I have mentioned as to the
statements by Stimson and Baugh; and the fact that, despite his
statements, the defendant had judgment given against him, and
the fact of the eriminal proceedings against Stimson and his releass
of the judgment, were also shewn. While Baugh was giving
evidence as a witness on his own behalf, he was asked by his

- counsel whether he had given any authority for the signing of the
~ note, and denied having done o, and judgment went against him.
i Then he was asked by his own counsel whether at the time of the
- cvivil trial he was satisfizd that everything was produced, to which
; he replied that he was positive it was not. Then he was asked
3 whether the letter-books were produced or carbon copies, and
~answered that there were some little sheets of yellowish carbon
copy stuff, which afterwards he referred to as “those blasted
carbon copies.”

Then he put in a statement shewing that he had paid in con-
neetion with the mining property over £40,000—and, being asked
il that was exclusive of Stimson’s judgment against him on the
note, he said he *

never counted the judgment, and, if Stimson
had told the absolute truth, he would not have got a judgment
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against me.” Later on, he said he had been told there was a lot
of information in the letter-hooks in letters between one MeNeil
and Stimson, and it was on these MeNeil letters he had been
recommended by counsel in Montreal to have a warrant issned
against Stimson.  Some of these letters were read to the jury as
not having been before Mr. Justice Middleton. Then on cross-
examination he volunteered the statement that he had been
unsuceessful in the action because his principal witness had been
intimidated and gone to the States.  He could not say, as to one
of the MeNeil letters read, whether it was before Middleton, J.:
and then the Court—apparently desiring to aseertain whether
the judgment had referred to them—asked Baugh whether he
had a copy of Mr. Justice Middleton's judgment, to which he
replied that he had seen it in the Weekly Notes, and that the
MeNeil letter was not referred to; and he said that Stimson had
contended that he had not seen the letter. Then Baugh was
asked, where did Mr. Justice Middleton get the evidence to form
his conelusion that MeNeil had been opposed to the purchase by
Stimson of the mining claim? and said from a Taylor letter,

Then his counsel objected to the reference to the decision in
another Court, and was told by the Court that he had himself
goue into the whole matter with Mr. Baugh, although Mr. Greer
(for the Crown) objected; and, later on, that the Court wished
to find out whether Mr. Justice Middleton had the evidence whicl
Baugh said he had not. Then Baugh stated that the letter
were not in.

It is thus evident that Baugh, acting as a witness, was trying
to give evidence not merely denying the conspiracy, but going t«
shew that Stimson was untruthful, and to explain away, at th
instance of his own counsel, the fact of the judgment obtaine
against him as being owing to the absence of the document
which, so far as appears, really had no material bearing on th
issues involved. No serious attempt was made to shew tl
genuineness of the alleged forgeries. In these circumstances, it
was, I think, open to the prosecution to shew that the judgment
had not proceeded upon the absence of the practically immaterial
documents, but that the Court had found upon the fact of the
untruthfulness of the defendant’s own statements. As to th
mode of proving that, it was done from the source to which |
himself referred as shewing that the documents had not been
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referred to; and I do not find that any objection was taken to the
mode of proof, but only to the admissibility of the questions.

Then, even if the questions were strictly inadmissible, it does
not appear to me that any substantial wrong or miscarriage was
oceasioned, as required by sec. 1019 of the Criminal Code, I read
the charge of the learned Judge as cautioning the jury Lh:n, while
they had heard the opinion of Mr. Justice Middleton as to the
evidence of Baugh, that did not say he was telling an untruth
before them, and it was for them to consider that.

I therefore think the convietion should stand.

Hovains, J.A.:—The only possible grounds upon which the
remarks made by a trial Judge, in his judgment, could be intro-
duced in evidence, are: (1) that, if made in the presence of the
party affected, and uncontradicted by him, they might form a
quasi-admission; or (2) that they themselves were evidence of
res judicata.

In this case the opinion of Mr. Justice Middleton was put in
writing after the trial, and therefore the first ground is not open,
even if it were the law, as to which see Child v. Grace, 2 C. & P.
193, and Regina v. Britton, 17 Cox C.C. 627.

As to the second )'mim, authority is against the position that
the reasons for, as distinguished from the fact of, a judgment, bind
or estop any party, even if the judgment itself were admissible
ina criminal prosecution. See Re Allsop and Joy's Contract (1889),
61 L.T.R. 213; King v. Henderson, [1898] A.C. 720. If not ad-
missible upon either of the preceding grounds, then their intro-
duction in a cross-examination as to credit can only result in
establishing the opinion formed, in a civil action, of the truth-
fulness of the accused in relation to particular facts therein in-
volved, by a third person well qualified to judge.

This is of course hearsay evidence. The cases would seem to
limit the proof in a case of this kind to evidence of a formal record
of adjudication reciting the desired fact, as in Watson v. Little
1860), 5 H. & N. 472; or to an official copy of the report of the
trial Judge, required and admissible by law in Ireland, as in
Houstoun v. Marquis of Sligo, 29 Ch.D. 448; or, failing the pro-
duction of the record, to a willing admission by the accused of the
result of a former trial and of the fact that in it he had given
evidence, as in Henman v. Lester, 12 C.B.N.S. 776.
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I am afraid that the way in which the views of Mr. Justice
Middleton were insisted upon and used, as well as the invitation
of the trial Judge to the jury to consider them in dealing with the
veracity of the aceused, compels the conclusion that a substantial
wrong was or may have been done.

The result is, that both the questions must be answered in the
negative and a new trial directed.

New trial ordered; MaGeE, J.A., dissenting.

ORMSBY v. TOWNSHIP OF MULMUR.

Ontariv Suprome Court, Appellate Division, Mevedith, C.J.CP., and Riddell
Lennoe and Masten, JJ.  April 14, 1914

Higuways (§ IV A S 1500~ Liaminary FoRr DAMAGE FIROM SAND DEPOSITS
NON-REPAIR - NOTICE 10 MUNICIPALITY

An action for damages to land by a deposit of sand eaused by the dam
ming of water which naturally flowed aeross a highway to and over the
plaintiff's land is not for non-reg although the sand came from
eutting in the road not kept in repair, and eonsequently a falure to give
the notice required by see. 460 of the Municipal Aet, RS.00 1914, ch
192, ix not a bar to the action

[Strang v. Township of Arran, 12 D.L.R. 41, distinguishedd. |

Arrear by the plaintiff from a judgment of a County Court
Judge dismissing an action for injury to plaintifi’s land eaused by
negligent and unskilful work on a highway.

W. E. Raney, K.C., for appellant.

C. R. McKeown, K.C., for defendants, respondents.

Merepith, C.J.C.P.—The plaintifi's action was brought to
recover damages for the flooding of his land by the defend-
ants; not flooding it with water, for he admits that the
natural and proper outflow of the water is over his land, but for
flooding it with sand—not that alluvium which has an enriching
effect, but sand of a nature which has a deleterious effect; and it
must now be taken as settled that his claim was a just one, because
a jury, who ought to know a good deal about such things, have
given a verdict in his favour and have assessed his damages at
£125. But, notwithstanding the verdict, the trial Judge has,
after taking time for consideration, directed that the action be
dismissed; and this appeal is brought against that judgment and
seeking a judgment giving effect to the verdict.

The grounds upon which the judgment in appeal was bascd
were: that the action was really one for damages caused by the
neglect of the defendants to keep a highway vested in them in
repair, and that no notice of the action had been given; in other
words, that the plaintiff had no right of action, except under
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the 460th seetion of the Municipal Act, which provides that no
such action shall be brought unless notice of the claim and injury
complained of has been given within thirty days after the happen-
ing of the injury—and no such notice was given.

The only ground for holding that the action was one bhased
upon such neglect is, that the sand which was deposited on the
plaintifi’s land came from a cutting made by the defendants
in the highway for the purpose of more effectually draining it:
but how can that circumstance make the elaim one for neglect
of the statute-imposed duty of the defendants to keep the
road in repair? It is quite immaterial to the plaintiff, so far
as the matters in question in this action are concerned, what
state of repair the road may have been in, or where the sand
came from, or in what manncr lodged upon his land, or whether
the cutting was repair or neglect to repair: all he is concerned
with is that the defendants brought it there, to his injury, which
they had no right to do, and so are answerable to him for the
loss he has sustained by that unlawful invasion of his property-
rights.

The trial Judge seems to have relied upon the case of Strang
v. Township of Arran, 12 D.L.R. 41, for the conclusion reached
by him, and it may be that the wide view taken in that case of
the section of the Munieipal Aet to which I have referred, afforded
vn't'uur:umwm-nl to him in the conclusion which he eventually
reached; but it is obviously no authority for that conelusion,
having been an action brought expressly under the provisions
of that section of the Act and supported upon it only. The most
substantial and primary question in that action was, I should
have thought, whether the plaintiffs individually had any cause
of action, whether their true remedy was not by way of indict-
ment—a question very little, if at all, discussed in it. If there
be such a private right of action, there are many municipalities
in which such actions might be brought on in legions; and it would
be rather anomalous for those whose indirect duty it was to repair,

or pay for the repair of, the highways, to be entitled to damages
for a breach of such duty, and so be paying indirectly the damages
and costs recovered by the numerous litigants.  If such a practice
beeame general, the remedy would of course lie in something in
the nature of a “reversion to type” in the shape of repair of
highways by means of frontage obligation and taxation; which
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would not be a novelty nor going so directly back to original
methods as is done and seen throughout the winter in the elearing
of the snow from the sidewalks of the highways by the oceupiers
of the land abutting upon them. My own idea would have been
that the duty to repair highways was not imposed for the benefit
of the land-owner, rather that the duty to repair still rests upon
the land-owner, though indirectly through the municipal cor-
poration, the council of which is chosen by the ratepayers, from
whom the money for all municipal purposes, including road
repairk, is obtained by taxation, and that the duty to repair is
imposed for the benefit of those lawfully using the highway,
generally, but perhaps hardly accurately, deseribed as “all His

Majesty's liege subjeets,” and that they only would have a right of
action for injury sustained through nonrepair; and, if this be so,
it would be the more abundantly plain that the plaintifi should
retain his verdiet.

The appeal must be allowed, and effect must be given, in the
County Court, to the verdiet of the jury.

{iopeLL, J.:—The plaintifi is the owner of land in the
township of Mulmur, lying west of a certain highway. For
many vears the water running down south on the east side of that
road crossed it by a culvert, and for some time at least, the
culvert being stopped up, over the culvert and upon the plain-
tiff’s land. This did little or no damage to him; but in course
of time the road at this point was cut into by the water, and
it became necessary for the township corporation to repair it.
In 1912, their serv.
bank of hard material on the east side of the road, just south of

ant did repair the road, but eut through a

the culvert, and thereby allowed the water which formerly
crossed the road to run further south on the cast side of the road
through a sandy place or more than one sandy place, gathering
sand in its course; then to cross the road at a point further south
carrying with it the sand and depositing it on the plaintiff’s land,
to his detriment.

The plaintiff sued; at the trial, the defendants desired to set
up the statute, R.8.0. 1914, ch. 192, sec. 460, as no notice had
been given—and, after the jury had found a verdiet for the
plaintiff, the defendants were allowed to plead the statute, on
terms of paying the plaintifi’s costs. Effect was given to the
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defendants’ contention, and the learned County Court Judge
Fisher, of the County Court of the County of Dufferin, dis-
missed the action—the defendants to pay the plaintiff's costs.
The plaintifi now appeals.
The first objection is, that the trial Judge should not have
allowed the amendment setting up want of notice. I think that

the course taken was wholly unexceptionable. It is true that,

in a case in which the amendment was not asked for until al

the evidence was in, the Chancellor refused an amendment to

set up the statute: Longbottom v. City of Toronto (1806), 27
O.R. 198; but, in a not disgsimilar case, a statute was allowed to
be pleaded: Williams v. Leonard (1895-6), 16 P.RR. 544, 17 P.IR.
73, 26 S.C.I%. 406. Such defences as this, based upon the pro-
visions of a statute, however distasteful they may be to some

and 1 have often heard a very learned Chief Justice inveigh
against the defence of the Statutes of Limitations—are defences
“on the merits,”” and must be given full effect to. And our
Courts are not becoming more technical, but the reverse, in
allowing matters of fact to be proved, and the law based upon
the facts of the case made effective, whatever mistakes the
lawyers may have made in putting their cases on paper.

But I do not think that the statute requires notice in the
present case,

The ¢

of Strang v. Township of Arran, 12 D.L.R. 41,
was cited as deciding that the section refers not simply “to
damages to the person or to damages arising from some accident,
but includes any cause of action resulting from the municipality’s
default:” see p. 47.  Then it is said that the ratio decidendi
in that case was, that the statute required notice only in the
case of “accident,” and that the change in the statute to the word
“injury” will take the present out of Strang v. Township of
Arran on this point. I donot think it necessary to decide whether
the dictum already cited from p. 47 correetly sets forth the law

as at present advised, I am not prepared to assent to that state-
ment of the law.

But here the damage had nothing to do with the want of repair
of the highway—it is true that, in the course of repairing, the
defendants acted negligently, but that does not make the result-
ant damage due to nonrepair, any more than if, in blasting on
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he hi 1y to repair it negligent blast sent a rock upon the
p and I'he injury is wholly independent of any state
f repair or of nonrepair of the road—it might have happened
had the road been the hnest mac un or asphalt, and a model
to all muincipalities

I'hat an aetion lic hewn by Smuth v f Eldm
1907), 9 O.W.R. 963, and the eases cited

I think that this ground of defence must fail

31 D.LR

I'here is ample evidence upon which the jury could have

found as they did
I would allow the appeal and direct judgment to be entered

for the plaintiff for $125 (the amount found by the jury) with

t to have the costs of this appeal

cost the "I‘l"ﬁ""'

LENNOX, J I agree in the conclusion reached by the other

members of the but in doing so prefer to put my judgment

upon the grow it the right of the plaintiff to recover damages

s not limited, in the way set up by the defence, by the provisions
160 of the Municipal Act, R.8.0. 1914, ch. 192, and I do

Township of Arran, 12 D.L.R. 41, to

of sec
not understand Strang v
be a decision to the contrary

MasteN, J.:—This is an appeal from a judgment of th

County Court Judge of the County of Dufferin.  The action is

brought to recover damages for injuries done to the plaintiff’s

land through the deposit thereon of sand and detritus brought
there by water.  The allegation is that the defendants have inter
d with the natural flow o

the deposit on the plaintiff’s land o

f the surface water, and that such

rference has resulted i

e sand, and the consequent injury

lefendants moved for

At the close of the plaintifi’s case, the
served, and the case then

lgment was 1

a nonsuit, on which ju

went to the jury, who found in favour of the plaintiff, with dam

cssed at $125

H ¥ HE
I'he learned County Court Judge has directed a judgment

giving to the defendants leave to amend their defence by pleading

the provisions of sec. 460 of the Municipal Act (that the plain
is barred by failure to give notice), and

tifi's right of action

directing that upon such amendment being made the actior

should be dismissed, the defendants to pay all costs
whether, upon the facts shewn

I'he question that arises is
the case comes within sec. 460 of the Municipal Act
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I am of opinion that it does not. Section 460 relates exclus-
ively to highways.

So long as the water and sand which injured
the plaintifi’s land remained on the highway, no cause of action
acerued to him.  The defendants were entitled to deal with their
highway and manage it in any way they chose, but at their own
risk they interfered with the watercourse in such a way as to dis-
charge water and sand on the plaintifi’s land. It was only when
the water and sand left the highway and came upon the plaintifi’s
land as a result of the action of the defendants themselves that
a cause of action arose. For such a cause of action and for such
an injury the plaintifi's right remains, in my opinion, unaffeeted
by sec. 460. '

[ have considered the case of Strang v. Township of Arran, 12
D.L.R. 41, but I do not think it governs this case. In Strang v.
Township of Arran the damage arose (if I understand the case)
from injury to the plaintifis’ lands, occasioned by deprivation of
accessover the highway.  The defendants failed to repair abridge
forming part of the highway, which bridge and highway was es-
sential to the ready access to the plaintifis’ lands.  The claim,
therefore, arose directly from the failure of the defendants to re-
pair the highway.

The present action does not arise from anything on the high-
way, but, as I have indicated above, from something done off the
highway, viz., on the plaintifi’s lands, so that Strang v. Township
of Arran has, I think, no application.

It is further suggested that the injury arose from floods and
the act of God, and was, therefore, not a thing for which the
defendants were responsible. 1 cannot see that this is the true
view to take of the case. For thirty or forty years, through
spring and fall, through flood and drought, these lands were in
the same position as they now are, and no harm came to them
until there was an artificial interference by the defendants with
he flow of the surface water.

I think that the appeal should be allowed, and judgment
hould be entered for the plaintiff for $125, with costs here and

clow,

Appeal allowed.
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Statement Mortion to quash two convictions of the defendant made by

two Justices of the Peace, under sec. 78 of the Liquor License Act,

3.8.0. 1914, ch. 215, for attempting to tamper with two wit-
nesses upon a prosecution of the defendant for keeping intoxicating
liquor for sale without a license, in violation of the provisions of
that Act

J. R. Cartwright, K.C., for the Attorney-General

Boyd, C. February 16. Boyp, C.:—On the 26th January, 1916, an

information was laid against Armstrong for keeping liquor for

sale without a license, and he was served with a summons on the
27th January. The matter was duly prosecuted before two Justi-
ces of the Peace, Gibson and Ballachey; and MeArthur and Hyde
were examined as witnesses for the prosecution. The attempt
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made by Armstrong to induce MeArthur to misstate facts was in
a conversation on the 25th January, and the magistrates find it
was on that day—which was a day before the information was
laid. The objection was taken at the close of the evidence
that no prosecution was pending at the time of the alleged offence.

The case against Armstrong for illegal sale was dismissed, but
he was convicted, under sec. 78 of the Liquor License Act, R.8.0,
1914, ch. 215, of attempting to tamper with the witness Hyde and
with the witness McArthur.

The motion is now made to quash these convictions, upon the
following grounds:-

(1) That no offence is stated, as the conviction does not state,
nor does the information, in what way the witness was asked to
swear falsely.

2) That sec. 78 is ultra vires of the Ontario Legislature, and
the magistrates had no jurisdiction.

3) That the case was heard by two magistrates, and that the

adjudication was made by one in the court-room on the day of

adjournment, in the absence of the other.

These objections are common to both convictions, but as to the
conviction in the case of the witness McArthur there is the further
objection that the alleged offence occurred before there was any
prosecution.

The main matter discussed was as to the jurisdiction of the
Justices under the Liquor License Act.

The law to-day is the same in our statute-book as it was in
R.8.0. 1877, ch. 181, sec. 57. That enacts that “any person who
on any prosecution under this Act, tampers with a witness, either
before or after he is summoned or appears as such witness on any
trial or proceeding under this Act, or by the offer of money, or

by threats, or in any other way, either dircetly or indirectly, in-

duces or attempts to induce any such person to absent himself,
or to swear falsely, shall be liable 1o a penalty of $£50 for each
8,
and was regarded as being beyond the powers of the Provincial

offence.”  That section was passed upon by the Court in 187

Legislature: it had to do with the crime of subornation of perjury,
and that was a erime already dealt with in the Criminal Code of
Canada: Regina v. Lawrence (1878), 43 U.C.R. 164. Notwith-
standing this judicial condemnation, the provision in identical
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terms was continued in R.8.0. 1887, ch. 194, see. 84; R.8.0. 1897,
ch. 245, see. 85; and down to date in R.8.0. 1914, ch. 215, see. 78.

Perhaps some explanation of the continuance of the enactment
may be found in concurrent temperance legislation of the Domin-
ion. In 1878, the Canada Temperance Act was passed, and had
some special provisions relating to the local liquor laws of the
Provinces, and among the rest this, as see. 114: “Any person who,
on any prosecution under any of the said Acts, tampers with a
witness, either before or after he is summoned or appears as such
witness on any trial or proceeding under any such Act, or by the
offer of money, or by threats, or in any other way, either directly
or indirectly, induces or attempts to induce any such person to
absent himself, or to swear falsely, shall be liable to a penalty of
850 for each offence:” 41 Viet. ch. 16, see. 114 (Dom.) This
provision, in the same words, appears in the Canada Temperance
Act in the last revision of the Dominion statutes in 1906, c¢h. 152,
sec. 150.

The magistrates regarded sec. 78 of the Liquor License
Act as validated by the Canada Temperance Aect, and
this appears to be the practical outcome of this somewhat unusual
legislation. The magistrates had jurisdiction in a summary way
under the combined legislation of the Provinee and the Dominion

The Dominion has chosen to legislate in a special we to offences

under the Temperance Act, and to extend its prohibition to the
Provinces in regard to the tampering with witnesses in liquor cases
The provisions as to subornation of perjury are more stringent
under the Criminal Code, but that is no reason why both may not
stand together: Regina v. Gibson (1896), 29 N.S.R. 88, wher

Graham, , said (p. 89): “I think there was a reason for dealing
in a summary way * * * with the offence of tampering with
witnesses summoned in the prosecutions before Justices of the
Peace, under the Canada Temperance Act.” He refers to the
need for prompt steps being taken and in an expeditious way in
order to repress dangers likely to result from an easy conscience
in these liquor prosecutions. This affords another example of
the conjoint legislation of Ontario and Canada, in order to secure
the efficient operation of the two, relating to temperance—a sul

ject I had occasion to consider as to Sunday legislation in Kerley v

London and Lake Erie Transportation Co. (1912), 26 O.L.R. 58%
5%, 6 D.L.R. 189.
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On this ground the convictions are immune from attack.

There is nothing in the first point as to want of certainty in
the information and conviction. The words of the statute are
followed—there was no misapprehension of what was involved,
and the case cited for the applicant, Regina v. Lawrence, digposes
of it.

The next objection is, that judgment was given by one Jus-
tice and the other was absent.  There is no merit in this.  The afli-
davit of Armstrong shews that he was first tried for breach of the
Liquor License Act, and after that came the trialuponthe charges of

tampering with witnesses; this was on the 27

January ,jml:lm nt
was reserved in all until the 2nd February, when Magistrate Gib-
on was sick, but the Court was opened in Gibson's office by the
other magistrate, who announced that the ¢f

of keeping liquor

s dismissed, and thereafter he an 1 as
found guilty on the other charg It appears { pers that
the magistrates had conferred and come to a conclusion, giving
reasons in writing signed by both, that the d lant was guilt

and had signed, both of them, the actual n dated on the
318t 1ary, Monda [he delivery of gment the an
nouncement of the result, was on Wednesda I'he action of the

magistrates was determined both for the dis:

1e one charge

and the guilt on the others on the 20th, a

I the mere accident of
Gibson's illness and inability to attend did not frustrate the action
of the other in announcing the acquittal on the one head and the
guilt on the other on the same occasion. The return of all the
papers on this motion is certified to by both Justices.

The only colour for this objection is the judgment of Gregory,
J., in Ex parte McCorquindale, Rex v. Haine 1908), 15 Can.
Cr. Cas. 187, 39 N.B.R. 49, where he thinks that both Justices
must be personally present at the oral delivery of judgment;
but the opinion of Barker, C.J., at p. 51, commends itself as good
sense and good law; he says: “If two Justices have met and con-
sidered their judgment together and have both signed the judg-
ment, I should not think there was any impropriety in one read-
ing the judgment alone.” This objection is overruled, and the
convietion as to the witness Hyde stands affirmed with costs.

There remains the point raised as to the witness MeArthur
he offence is defined thus: *

wvery one who, on any prosecution

nder this Act, tampers,” ete. It is a special statutory offence
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which contemplates that the prosecution has begun. It does not
say “before’” or “in view of” a prosecution, but “on” it, as an
existing proceeding. Allen, C.J., in Ex p. White (1890), 30 N.B.R.
12, says (on a section in pari materid with the one in hand): “The
tampering with a witness after the commencement of a prosecu-
tion, either before or after he is summoned as a witness, or appears
assuch, is a violation of the 121st section of the Canada Temperanc
Act” (p. 14).  And Mr. Justice Ramsay, in a careful judgment on a
cognate offence, embracery, says it is essential to the existence of
the offence that there should be a judicial proceeding pending at
the time that the offence is alleged to have been committed: Regina
v. Le Blanc (1885), 8 Legal News (Montreal) 114.

I think this conviction must be quashed, but I give no costs,
as all the other grounds fail, and the witness was tampered with

One conviction affirmed and the other quashed

Re SOLICITOR.

Ontario Supreme Court, Appellate Diwision, Garrow, Maclaren, Magee ar

Hodgins, JJ.A.  May 29, 1916,

Sotcironrs (§ 1 B--10)— ID1spARMENT - NEGLIGENT INVESTMENT - SUMMAR
ORDER
Unwise investment of a client’s funds and failure to implement w
undertaking with respeet to funds do not neeessarily amount to n
conduet warranting the striking of a solicitor from the rolls; he ma
merely ineur the minor penalty of bei wnmarily ordered to perion
my undertaking whieh he may have to his elient

ArreaL from the judgment of Clute, J., granting a motion for
the payment by a solicitor of $2,144 and interest, pursuant t
his undertaking and agreement with his elient, and in default that
his name be struck from the roll of solicitors of the Supreny
Court of Ontario. Varied

M. Wilkins, for the solicitor, appellant.

Harcourl Ferguson, for the client, respondent

Garrow, J.A.-—The main facts are not in dispute.  The
applicant deseribes herself as an English working girl, now at
service.  She owned, when she came to Canada, two shares of
railway stock in lngland, which she desired to have sold and the
proceeds invested in Canada.  She consulted the solicitor about
it, and he recommended as an investment the bonds or debentures
of the Excelsior Brick Company.

So far as the evidence shews, he did not himself sell the Eng-
lish shares. Instead, he procured transfers of them to be made by
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the applicant to a friend of his called Frain, residing at Bay City
in the State of Michigan, in exchange, it is said for 15 bonds of
that company held by Frain, of the par value of $200 each, which
were transferred by Frain to the applicant.  Frain subsequently
as he reported to the solicitor, for some reason not explained
sold the English shares and realised the sum of 82,144

On the 4th February, 1914, the solicitor wrote to the appli-
cant a letter, in which he sayvs: “As vou are aware, [ closed the
exchange of vour railway stock for fifteen debenture
bonds in the Excelsior Brick Company Limited, whose works
are located at Beamsville, Ont As I mentioned to you
at the time of the exchange, 1 am willing to take these

wonds off
vour hands for the amount that yvour stock taken in exchang
would realise, at any time after September 1st. I now find that
the amount realised on this stock amounted to $2/144, and, as
above mentioned, I am willing to let you have this amount for the
fifteen bonds above mentioned any time after September 1st,
of this year. B

I'he applicant, after the Ist September of that year, repeatedly
demanded from the solicitor performance of his undertaking,
with no result. The terms of the solicitor’s undertaking are too
explicit to admit of doubt, and that he is in default in performance
is also equally beyond question. Nor is there, I think, any doubt
as to the power and jurisdiction of the Court to enforce perform-
ance of such an undertaking on the part of a solicitor on a sum-
mary application such as this

Several of the cases on the subject are referred to and discussed
by Hamilton, J., in Uwited Mining and Finance Corporation
Limited v. Becher, [lf'l“] 2 K.B. 206, referred to by Clute, J

The real difficulty in the matter is as to the consequences to
ollow disobedience of the order to pay. Do they, on the auth-
orities, warrant the extreme measure, upon default, of removing
the solicitor from the roll? Not without doubt and hesitation, I
have arrived at the conclusion that they do not.

Failure to implement an undertaking has never, I think, in
itself, been held to be such misconduct as the Court will act upon
in striking from the roll. In the technical sense, it is not neces-
sarily misconduct at all.  An illustration of this occurs in the
case to which T have referred, where the solicitor holding the money
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was not even charged with dishonourable or disereditable con-
duet, and really appeared to have been anxious to get rid of the
money if he could have done so safely. See also In re Pas

(1887), 35 W.R. 410. The Court enforces an ordinary uncom-
plicated undertaking “with a view to securing honesty in the
conduct of its officers, in all such matters as they undertake to
perform or see performed, when employed as such, or because they
arc such officers:” per Coleridge, J., in In re Hilliard (1845

2D. & L. 919.

A solicitor is only struck off the roll for misconduet.  What is
called misconduct has been defined in a number of cases referred
to in Cordery’s Law of Solicitors, 3rd ed., pp. 176 ef seq., but to
which it is unnecessary to refer in detail.  The result of them is
generally, to constitute misconduet the miscon

ither eriminal or fraudulent.  Mere delay in paying

that, speaking

duet must b

over a client’s money is not sufficicn Misappropriation of it is
Conduet amounting to negligence, even gross, is not misconduet
It must be shewn that the conduet is dishonourable to the soli
citor as a man and dishonourable in his profession.  See per Lord

Esher, M.R., in the ease of a solicitor, In re Cooke (1889), 214
L. J. Notes of Cases 237
InIn re A Solicitor (1895), 11 Times L.R. 169, Wills, J., in the

Divisional Court, said: “There must be something amounting t«

misrepresentation or deeeit, and not merely the faet that the
money has not been paid over.”

Clute, J., in his very full and careful review of the evidence
says that the solicitor’s examination was, to say the least, un-
satisfactory, and comments upon his failure to appear before him
personally to supplement it by further explanations, for whicl
purpose he had let the matter stand over. The learned .|u<l;;y
also expresses the opinion that “there can be no doubt that th
bonds were absolutely worthless, and it is difficult to believe tha
the solicitor did not know it.  He was one of the directors of the
Excelsior Brick Company, the company that issued the bonds.

It is to be observed, however, that there is no finding that the
exchange with Frain was not a real transaction, and that it wa
Frain and not the solicitor who sold the English shares and r
ceived the ]l|‘<m-<-ti>. Both have so sworn, and there is no evi

dence to the contrary.
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be made, misconduct and not mere negligence must be established
The relationship between solicitor and client is a fiduciary on
and, if a definite finding of improper conduct had been made by
the learned Judge appealed from, I would have been in favour
of affirming the present order. But, as I read his judgment, it
falls short of this, perhaps because the evidence, so far as it went
just failed to prove it conclusively.

The circumstances were suspicious, but no great attempt

seems to have been made to develop the real situation.

In agreeing to the variation proposed I think express provi
sion should be made for the handing over of the bonds and coupons
upon payment, so that the solicitor will be held to the positior
taken by him on his examination, that the arrangement under
which he advanced $155 to Miss Morris was that he would b
able to reimburse or repay himself when the Excelsior people paid
their second coupon. It ought not to be recoverable or set off
except against the interest on the $2,144, nor until payment o
the full amount of the balance thereof. Order varied

THE KING v. LAWLOR: Ex parte DOYLE.

New Branswick Supreme Court, Appeal Division, MclLeod, C.J., and Wi
and Grimmer, JJ. June 23, 1916

Intox1eaTinG LiQuors (§ 11T H—90) ~OrpERs For pESTRUCTION— VALID
NTATUS OF INFORMANT
order for the destruetion of liquor condemned, following a cor
ion under the Canada Temperance Aet for storing the liquor
entirely separate and distinet from the convietion itself.  The mag
trate, therefore, may properly order the liguor to be destroyed by tl
complainant on whose information the convietion was made

Ex parte Dewar, 39 N.B.R. 143, followed; Ezr parte McCleare
N.B.R. 100, distinguished. |

Tue defendant, Dennis Doyle, the agent of the Canadim
Fxpress Co. at Newcastle, was convicted by James R. Lawlor
police magistrate for the town of Newcastle, on February 14, 1916
on the information of William H. Finlay, inspector under th
Canada Temperance Act for the town of Newcastle, for having
unlawfully stored intoxicating liquor brought into the count
of Northumberland contrary to the provisions of Part IL. of th
Act. The only evidence of storing was that the man employed
to attend the trains and receive and deliver packages arriving
by express, on January 29, 1916, in the performance of his duty
attended at the station on the arrival of the train and received
from the express car, among other packages, a barrel, which
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placed on the station platform, intending to put it in the com-
pany’s wareroom. Before he had an opportunity of doing so it
was seized by the inspector, opened and ex:

mined, and sent by
him to the police station. The defendant was not present and
personally had nothing to do with the transaction. An order
for the destruetion of the liquor was made by the magistrate on
the same day the convietion was made, but was separate and did
not form part of the convietion. This order was directed to the
complainant for execution.

At the April session of the Court a certiorari 1o remove and a
rule nisi to quash the said convietion and order was granted on
the grounds: (1) That there was no evidence that the liquor was
stored in contravention of the Act.  (2) That the convietion and
order were bad, beeause the order for destruction was directed to
the complainant for execution.

J.J. F. Winslow shewed cause against the rule nisi.

P. J. Hughes, in support of the rule.

The judgment of the Court was delivered by

GrimMmEeRr, J.:—On February 2, 1916, an information was laid
before James R. Lawlor, police magistrate of Newcastle, against
one Dennis Doyle, charging him with storing intoxicating liquor
brought into the county of Northumberland, contrary to the
provisions of Part II. of the Canada Temperance Act. The
matter was heard before the magistrate, witnesses were examined,
and on February 14 Doyle was convicted and adjudged to pay a
penalty of $50 and costs.

The motion is to quash the conviction, a writ of certiorari
having been ordered by this Court on April 11, to bring the pro-
ceedings up in the usual course.

The grounds upon which the writ issued were as follows:—
1. The liquor seized was never stored by defendant. 2. The order
for destruction is made to the complainant,

Sec. 127 of the Canada Temperance Act, as amended by the
Act 7-8 Edw. VIL, ch. 71, see. 2, provides that:—

Every one who by himself, his clerk, servant or agent, in violation of
Part IL of this Aet (d) delivers to any consignee or other person, or stores,
warchouses, or keeps for delivery. any intoxieating liquor so sent, shipped.
brought or earried, shall on summary convietion be liable to a penalty, ete.

(2) Every one who, in violation of Part 11. of this Aet, in the employ-
went or on the premises of another (d) so delivers, stores, warchouses or
keeps any intoxicating liquor, is equally guilty with the principal, ete

91
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This case clearly comes within the scope of this section, whicl
[ think disposes of the first objection.  As it is pointed out in
the King v. Hornbrook, Ex parte Morrison (1909), 30 N. B, R
208, which is binding upon this Court in this casc, and, as thercin

)., at 301:
pested as to the sufficiency of the information

stated by Barker, C
No question is sug
that the magistrate had not jurisdiction over the offence charged as well as

r the person charged with the offence.  That heing the case, as the righ

of certiorari to remove the proceedings to this Court has been expressly taker

d misearriage in the inquiry, from the insuflicieney of t}

Away, any supj

vidence or as to its irreghlarity, cannot be inquired into by this Court

In respeet to the second ground I cannot think that, beeause

the officer who is ordered ll) the magistrate to destroy the llqllur
is the same officer who had previously, in the performance of hi
duty, seized the liquor, and laid the complaint upon which the
conviction is made, the order for the destruction of the liquor
ghould thereby be invalidated or rendered void

The order for destruction is not and cannot be made unt

cading up to it

after convietion, which means that all the =
including hearing, ete., of the eause, have been taken and

concluded | the duties of the officer making the complai

are fully completed and ended.  An entirely new phase of t}
matter is entered upon, a ministerial act is being executed, and
in my opinion, the personality of the officer at this stage of the
proceedings cannot make the slightest difference to, or work an
injury to the person convieted of a violation of the Aet.

Section 137 of the Canada Temperance Act relating to the
destruction of liquor seized under warrant among other thing
provides:
and sueh order shall thereupon be earried out by the constable or pes
officer who executed the said search warrant, or by such other person as may b
therewith authorized by the officer or officers who have made such cor
vietion

In view of this, I think it eannot be successfully contended
that the complainant in this case was not a proper person or
officer to be intrusted with the destruction of the liquor, and that
beeause he was therewith authorized by the magistrate, therefor
the order for destruction is invalid and should be set aside.

As stated in Erx parte Dewar (1908), 39 N. B, R. 143, at 144

motion for the rule here was that

as the sole ground put forward on tl
id the information for and exeeuted 1

prosecutor of the offence had also ld
search warrant by which the evidence was obtained on which this conviet

was based, we think the rule should be refused




31 D.LR.] Dominton Law Rerorrs

S0 here for the reasons stated and ~H|»|m|"w| by Ex parke
Dewar, which, with this case, is distinguished from Exr parte
MeCleave (1900), 35 N. B. ., 100, in that the order for destrue-
tion of the liquor is not contained within the convietion, but is
separate and distinet therefrom, 1 think the rule must also he

discharged on the second ground. Conviction affirmed

REX v. LEITCH.

Ontario Supreme Court, Boyd, ( Fehru 3 o
INTOXICATING LiQUons (§ 1 ( M) —Locan orrion - BEING FOUND DRUNK
IN PUBLIC PLACE
“public place” within the meaning of the Liquor
R.8.0. 1914, ch. 215, as amended 1915 Ont, Stat. ch

cludes a place to which the public habitually resort
may have no legal right to de
in & blacksmith shop in a where a loea
foree will not be quashed on the ground that the ¥
place,”” if the evidence shews that people congregated
[R. v. Cook (1912), 20 Can. Cr, Cas. 201, 8 D.L.R. 217, 27T O.L.R
106, distinguished; R. v. Wellard, 11 Q.B.D. 63, referred to

and a convietion fo
|

MorioN to quash the conviction of the defendant by a magis-
trate for an offence against sec. 141 of the Liquor License Act,
R.S.0. 1914, ch. 215, which is in part as follows: “Where in a
municipality in which a local option by-law is in force or in which
no tavern or shop license is issued, a person is found upon a street
or in any public place in an intoxicated condition . . he
shall be guilty of an offence against this Act.” By clause (a),
added by 5 Geo. V. ch. 39, sec. 33, “public place” includes “any
place, building or public conveyance to which the public habitually
resort or to which the general public are admitted either free or
upon payment,” ete.

James Haverson, K.C., for the defendant.

J. R. Carturight, K.C., for the Attorney-General.

Boyp, C.:—There is some evidence that Leitch was seen in an
intoxicated condition in Morris's blacksmith-shop, in the village
of Newburg, and was committing an ofience against the pro-
visions of sec. 141 of the Liquor License Act.

The offence must be in some public place, and that is defined
by the Act of 5 Geo. V. ch. 39, sec. 33, as any place to which the
public habitually resort. One may take judicial notice that in the
ordinary country village the forge of the village blacksmith is a
place of popular resort when work is going on. Several people

were congregated in this shop on the day in question, talking about

k. Kine
v
Lawror
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ONT. horses and races and so passing the time. The amendment of the l

S. ( Act was subsequent to the case of Rex v. Cook (1912), 20 Can

Cr. Cas. 201, 8 D.L.R. 217, 27 O.L.R. 408, decided by my brother

Ry -l
Kelly, who construed the old seetion as controlled by the wor
Lerren X
street ind held that 1t did not extend to a place where, a
' hotel, persons are permitted to go for acco lation such a

hotel affor

Public place™ i fluctuating term, and the meaning vari
with the context, but as a general thing the words of Grove, J
in Regina Wellard (18841), 14 Q.B.D. 63, are suggestive
public place ere the publie go, no matter whether the
have a right to go or not
[ am not disposed to disturb the magistrate’s finding; and tl
wpplication is dismissed with costs Wotion dism
SASK HEINRICHS v. WIENS
S. ( ( I. O
( 1 1 ( | [
W\ I « 1
, I ol N1 QU () /
a0 / D.L.R. 664
1 1 DL 1
Statemer \orron  for damag for wrongfull onspiring to inj
plaintiff’s busing
J.A. A IC.CL, Tor plaintifi
I'he defendants appearing in p
Lamont, J Lamont, J In t} wetion the pla ( damages agan
the defendants, on the ground that tl entered into a cor
bination or conspirac to interfere with his busin 1§ an
merchant and to elfect a boycott ol his good
I'he plaintiff resided at Osler, and dealt in gasoline and k
sene and machine I'he defendant Wiens is Bishop, and
other defendants are officers and preachers of the Neuanl
Mennonite Chureh ituate at the village of Neuanlage, n
Osler Ihe great majori of the plaintiff’s customers w
members or adherents of the defendants’ church.  Prior
April, 1913, the plaintiff, in addition to his oil business, had

carried on a hardware business. This hardware business |

on April 14, 1913, by an agreement in writing —sold to one A
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the plaintifi's refusal to settle with Schellenberg, another reason
for his expulsion was that he was suing in the Courts to colleet
accounts due to him. 'l"lu y said that it was against their teaching
for one member of the chureh to sue another.  Although this
may have had some influence upon the defendants, there is on
the evidence, in my opinion, no eseaping the conelusion that the
real reason why they summoned Heinrichs before them and
finally expelled him from the church was beeause he refused to
gettle the claim made against him by Schellenberg, in respecet
of the errors which Schellenberg alleged had erept into the account.
In the meantime Schellenberg had paid the note sued on. In
April, 1914, Schellenberg brought an action in the Supreme Court
of Saskatchewan against Heinrichs to have corrected the errors
which he claimed existed in the account; these—according to
the statement of claim—amounting to $994.79. This action was
tried hefore my brother Newlands, who gave judgment for Hein-
richs. No appeal was taken from this judgment, and it is there-
fore final. That judgment establishes that Schellenberg’s elaim
was an unjust one, and that Heinrichs was right in refusing to
settle it.  On these facts, is the plaintiff in the present action
entitled to recover?

The allegation against the defendants is that they conspired
to interfere with the plaintifi’s business and to effect a boveott
of his goods.

A conspiracy has been defined to be a combination of two or
more persons to do or procure an illegal act or to do or procure
a legal act by illegal means. In order to hold the defendants
liable for the loss suffered by him, the plaintifi must shew either
that the act procured by the defendants was illegal or that, in
procuring it, they used illegal means. The loss of business to
the plaintiff followed as a result of the members of the defendants’
church refusing to continue to purchase his goods. Why they
ceased to purchase his goods is not expressly shewn by the evidence
as none of the plaintifi’s customers were called as witnesses,
but I think the inference is irresistible that they withdrew their
tustom because the plaintifi had been expelled from their church
ind it was a part of their church’s doetrine that they must have
wothing to do with an expelled member.s The evidence does
ot shew that after the plaintifi’s expulsion the defendants inter-

731 p.L.R.
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viewed the members of their congregation and expressly requested
or direeted them to have no dealings with the plaintiff, but in my
opinion this is not necessary” The defendants well knew that
this expulsion would result in the members of the church having
no further dealings with him. Knowing and intending as they
did that such would be the result, the defendants in my opinion
are in precisely the same position as they would have been if,
without expelling himi, they had gone to the members of their
congregation and said: “ Heinrichs refuses to settle Schellenberg’s
claim, you must therefore have nothing more to do with him.”
If the defendants had done that, and the members obeying that
direction had ceased dealing with the plaintiff, there does not seem
to be any doubt but that the defendants would be liable, unless
they could shew just eause for the action, for although the mem-
hers would be within their legal rights in ccasing to deal with the
plaintifi, not being under a contract to continue so doing, vet
1o procure without just cause or exeuse a boycott of the plaintifi’s
goods is to commit an actionable wrong against him if he suffers
damage thereby

This proposition scems to be established by the following
authorities: Temperton v. Russell, [1803] 1 Q.B. 715, at 731,

In Quinn v. Leathem, [1901] A.C". 495, at p. 534, the House
of Lords held that a combination of two or more, without justi-
fieation or exeuse, to injure a man in his trade by indueing his

customers not to deal with hin is ¢

stionable if it results in damagq
to him

See also judgment of Buckley, L.J., in National Phonograpl
Co. v, Edison Bell, [1908] 1 Ch. 335 at 359

In the present ease, if 1 am right in holding it 1o be shewn
that the plaintifi’s customers, who were members of the defendants
chureh, ceased trading with him as a result of his expulsion, it
seems to me to follow that defendants were guilty of a legal wrong
towards him. They endeavoured to coeree him into settling
Schellenberg's unjust elaim, and they advised and counselled his
expulsion for his refusal to settle it. They expelled him, knowing
and intending that thereby he would lose business.  They did this
not to secure or advance any material interest of their own, but
solely to punish him for disobedience to their orders.  This, in

the light of the above authorities, was a elear invasion of his
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legal right to have his customers trade with him without inter-
ference.  For this invasion the defendants must be answerable
in damages unless they ean justify their conduet.  Was ther
any justification for his expulsion” 1 cannot find any.  Only
two grounds were suggested; (1) Beeause he would not settle
Schellenberg’s elaim, and (2) because he sought the aid of the
Courts in colleeting =ome overdue aceounts

His refusal to settle Schellenberg's claim is no justification,
beeause the Court has held that that elaim was an unjust one and
that the defendant did not owe it Neither can any justification b
found in the action of the plaintifi in issuing writs to enforee
payment of his accounts, It is the right of every eitizen of
this country to appeal to the Courts. 1t is his right to call for
the aid of the Court either in enforeing a just elaim on his own
part or in protecting himself from an unjust one on the part of
another.  Of that right he cannot be deprived by any regulation
or doetrine of any church or other association, nor can he be ex-
pelled from chureh for so doing, exeept, possibly, where he has
expressly bound himself not to exercise such right on pain of
expulsion.  Nothing of the kind is shewn to have existed here
Not only is it not shewn that the plaintiff ever agreed to forego
his right to appeal to the Courts, but it is not shewn that there
i= any regulation of the defendants’ ehurch forbidding its members
to have recourse to the Courts to advance or proteet their interests,
In the minister’s manual filed, there oceurs the following, at p. 102

When difficulties oceur between members of the chureh, in relation 1o
secular affairs, the deacon, in the first place, shall make an effort to bring
them to terms, and settle the matter between themselves.  When this ean-
not be accomplished, the deacon shall advise them to choose arbitrators from
among the brethren in the ehurch, whose duty it will be, upon the appointed
time, to examine the matter in dispute, receive the testimony of witnesses
and impartially, and to the best of their knowledge and judgment. deecide
the matter .

fut if one of the contending parties should be unwilling to submit to the
decigion of the arbitrators, and the counsel of the chureh, and continue in
his self-righteousness and in-submission, « certain time for consideration of
the matter should be given him, and if he then still refuses to submit and
wknowledge his error, he must, according to Matt. 18 : 17, be exeluded from

the chureh, until he repents, becomes willing to acknowledge hig error, and
desires to be readmitted into the fellowship of the chureh,

This is not a prohibition against having recourse to the Courts;
to deprive a eitizen of that right the language must be elear and
explicit, in faet, in this very case the defendants themselves are
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appealing to the Court to determine whether or not they are liable
to the plaintifi. But even if the clause could be interpreted as
prohibiting an appeal to the Courts, the person so appealing is
to be expelled only if he refuses to submit to the decision of the
arbitrators. In their dealings with the plaintiff the defendants
did not have “the matter in dispute” referred to arbitrators.
They appear to have decided themselves in Schellenberg's favour
even before they heard Heinrichs' version, and, certainly, without
ever taking the evidence of the experts who took the account
and who were in a position to testify as to its correctness. In so
deciding they were wrong, as the Court subsequently determined.
I am, therefore, of opinion that the defendants have failed to
establish any legal justification for their act in expelling the plain-
tiff from their church., The natural and probable consequence
of that expulsion was the loss of business to the plaintiff; for that
loss the defendants are liable.

The plaintifi claims loss of profits on the sale of oil and on
the sale of machinery. In 1913 his profit on oil amounted to
between $1,200 and $1,300. The much greater portion of his
oil business was done with the members and adherents of the
defendants’ church. His profits on the sale of machinery were
in the neighbourhood of $500, and resulted from the sale of thresh-
ing machines. His claim for loss of profit on this head I disallow,
on the ground that it does not follow that beeause an agent sells
a threshing machine in a community in one year he can sell,
in the same community, another machine in the following year
Every community requires only a certain number of threshing
machines to do the threshing. It is not shewn that in 1914 any
members of the defendants’ church bought a threshing machine
of the kind for which the plaintiff was agent.

I cannot, therefore, say that but for his expulsion he could have
sold & threshing outfit to these people in 1914,

His oil business, however, stands on a different footing. It
was shewn that the members of the community practically all
used kerosene for lighting purposes, and that most of the farmers
dealing with the plaintiff had small gasoline engines to run their
crushing machines, milk separators, ete.  There would, therefor
be a demand for gasoline and kerosene in 1914 similar to that in
1913. This custom the plaintiff lost, in so far as his business
was with the members of the defendants’ congregation.
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It is difficult to fix the loss accurately, but in my opinion it ~ SASK.

would amount to fully $1,000. This loss the defendants must 8.C.

make good. There will, therefore, be judgment for the plaintifi  fy ens

for $1,000 damages, with costs, Judgment for plaintiff. Wx;vw
GILLIES v. BROWN. CAN.

Sugreme Court of Canada, Sir Charles Fitzpatrick, C.J., and Davies, dington, & C

Anglin and Brodeur, JJ. June 24, 1916

Contnacrs  (§ 1 E2—70)—Statvre oF  Fravps—Desr  oF  ANOTHER
PRIMARY OR COLLATERAL UNDFRTAKING

Money advanced to pay the debts of a corporation, on the request
of its president, may form a primary liability of the latter, and not
a debt of the company, and in that ease the fourth section of the Statute
of Frauds does not apply to the promise of the president to pay, as it
is not a promise to pay a debt of the eomyp m\

[Brown v. Coleman Development Co
reversing 24 D.L.R. 869, 34 O.L.R. 21t

LLR. 438, 35 O.L.R. 219,
affirmed. |

ArpeaL from a decision of the Appellate Division of the Statement.
Supreme Court of Ontario, Brown v. Coleman Development Co.,
26 D.L.R. 438, 35 O.L.R. 219, reversing the judgment at the
trial, 24 D.L.R. 869, 34 O.L.R. 210, in favour of the defendant.

The action in this ease was brought against the appellant and
the Coleman Development Co. to recover moneys advanced by
respondent for the company’s operations, which, he alleges,
appellant promised to repay. It was referred to a referee, who
found that the promise of repayment was made, and gave judg-
ment against the appellant and for the company. On appeal,
Middleton, J., accepted the findings of fact by the referee, but
reversed his judgment on the ground that the appellant’s agree-
ment was one to answer for the debt of the company and void
under the Statute of Frauds. He gave judgment against the
company, and dismissed the action against the appellant. The
Appellate Division restored the judgment of the referee.

H. S. While, for the appellant.

McCullough, for the respondent.

Sik CuarLes Frrzeatrick, C.J, (dissenting) :—It has been Fitspatrick,C 7.
assumed that this case is concluded by the authority of decided
cases, of which Lakeman v. Mountstephen, L.R. 7 H.L. 17, is a
leading case. 1 think that is far from correct. All that was
hefore the House of Lords, in that case, was the question whether
there was evidence to go to the jury. Per Lord O’Hagan:* Our
Judgment proceeds merely on the ground that there was evidence
to go to the jury.”
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In the present case, whilst fully admitting that there was
evidence on which it was possible for the referee to find a primary
Hability of the appellant, this Court has also to consider whether b3
the facts establish such liability

Although this Court is reluetant to disturb findings of faet

arrived at in the Courts of original jurisdiction, yet this rule ealls |

for a less striet observance where the finding is not of a Judge o
jury, but a referce, whose decision may not command so mucl
confidenee.  In the present ease, moreover, the finding of the
so-called fact is, in reality, rather an inference from the facts

[ am far from satisficd that the evidence shews an original
primary liability of the appellant to the respondent, but there i
more than this. Lord Selborne, in the case above-mentioned
when |:|)l||u down that there can be no ‘Hl'l"\‘lll'l unless there N
be a principal debtor, adds: “Who, of course, may be consti
tuted in the course of the transaction by matters exr post foef
and need not be so at the time

In my view, the evidence does not support the conclusion
arrived at below, and I would allow the appeal with costs

Davies, J.:—The sole question in this case is whether the
contract made between Brown and Gillies for the advances mads
by the former to the Coleman Development Co. was one whicl .
involved a personal liability on Gillies’ part, and, if it did, whethe
it came within the Statute of Frauds and was a promise to pay
the debt of the company |/ p

Counsel for appellant argued that the subsequent transaetio !
with the company shewed that the contention as to Brown being
a primary debtor was incorreet and, in faet, impossible

I am unable to accept that contention, and think these sul
sequent transactions are quite consistent with Gillies” primar
liability for the moneys advanced by Brown. 1 agree with the
Second Appellate Division in its conclusion as to the law on the
proved facts. The findings of fact of the referee were accepted
by Middleton, J., who determined, however, against Gillic
primary liability.

Gillies’ promise to Brown was, in effect: If you advanee thes
moneys to pay the aceruing liabilities of the company, whicl
I had agreed to do, but find myself at present unable to do, 1 will

return them to you. It matters not that the moneys advanced
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were for the advantage of the company. 1 think both parties
fully understood that Gillies was the primary debtor to whom
Brown looked for paviment, and that the evidence shews this to
he so.

It does not scem to me that the Statute of Frauds applies at
all to & ease such as this. That statute applies only to cases
where the promise is made to the ereditor or person to whom the
debt is owing. A promise to a debtor 1o pay his debts is not
within the statute. Fastwood v. Kenyon, 11 Ad. & F. 438

m
1840,
I would dismiss the appeal with costs
Iminaron, J. (dissenting) = The question of law raised s

whether or not the eontraet, if any, between appellant and res-
pondent falls within the Statute of Frauds, see. 1.

In order to appreciate properly the facts, which one must have
an aceurate conception of in such cases in order to apply the law,
I read the respondent’s evidence, and found myself, from the
peculiarities 1 found therein, compelled to read and consider the
entire evidenee in the ease.

It is, unfortunately, by reason of the death of the learned
referee, one of those cases where we cannot, as I conceive, rest
satisfied with findings of faet, o far as dependent upon the relative
credibility of the parties, by the Judge upon whom it has de-
volved to finish a half-tried case.  This is not the first of that
kind to come here.  He is in little, if any, better position than
we when re-hearing trials upon mere depositions.  Indeed, he
way, in a sense, sometimes be in a worse, in case those coming
before him happen to be possessed of a demeanour to impress him
favourably.

The appellant was the owner of some mining elaims and pro-
moted the incorporation of the defendant company;  beeame,
and continued throughout, its president and possessor of $200.000
face value of its stock, as the price of conveying his elaims to the

company, and, later, acquired a very large number of shares to
recoup him for advanees to develop the property, and the solicitor
who procured the charter wi

assigned stock in the way of com-
pensation for his services, and became one of the directors,

Others seem to have taken merely the necessary stock to
qualify them as directors, and a purchase by respondent from
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appellant, in the spring of 1906, of 500 shares left the appellant
more deeply interested than all the rest combined in the success
of the company.

By reason of his falling ill in July, 1906, and being unable for
a time to look after the business, the solicitor suggested engaging
respondent at $10 a day for 2 days in each week, and to this
appellant assented.

He was engaged accordingly, and soon beeame also the seerc-
tary and a director of the company, which position he held during
all the time we are concerned to know anything of their affairs.

He presented an account of $192—substantially-— for services
at a meeting in July, 1906, and took payment in shares at 25¢. a
share,

On October 29, 1906, he presented another account for $800,
Hi

wreholder of a greater number

and accepted payment in shares issued on same e

would scem thus to have become a
of shares than any other person besides appellant.  1lis present
claim rests upon an alleged conversation had in Deeember, 1906
and the construetion put the reupon.

His evidence is as follows

Q. When did you commenee sdvancing woneys? A, Along in Deeen
ber. Q. Of what ye A The fall of 1906, Q. How did you eome ot
make those advances? A, Mr. Gillies' money had run short, and he didn't
want to discontinue the operations and have the company die out. I
wanted to keep working, and he told me that if 1 would advanee this money
and keep the thing alive, that he had money
it to me. Q. When you say “advanced

s coming in and he would return
this money—what money? A
Money to the workmen or to keep the operations of the company going

There were supplic

and wages. Q. When do you say that arrangement
was made? A, Prior to the payment of this 4th December to William Hill
Q. Well, did you agree to that? A, Yes, | agreed to it.

Either this story is true or false. It is unsupported by any-
thing that can properly be called corroboration. 1t is absolutely
denied by the appellant.

A perusal of the entire evidence leaves a most unpleasant
impression as to each as a witness. The respondent, notwith-
standing what he would have the Court believe as to this bargain
with appellant in December, 1906, presented, at a meeting
January 22, 1907, an account for $2,800, admittedly comprising
advances of the character he had just bargained so recently to
look to appellant for repayment of.

If his story is true, then he had no right to render this account
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to the company, so far as it embraces items for advances. His
doing so tends to destroy belief in his story and helps us to eredit
appellant in his denial.

But what could he expeet in way of repayment? He knew

the company had no cash.  And less than 2 months had elapsed

since, if his story is to be believed in the sense he now asks the
Court to accept and act upon it, he was to look to appellant alone.

In presenting the account to the company, we hear nothing
from him but a demand for stock at 25¢. on the dollar, although
helieved by those at that meeting, including himself, to be worth
par or perhaps twice its face value.  He did not, when appellant
resisted him, there turn round and demand the repayment from
him of the money advanced.  Why?  Can there be a doubt in
the mind of any one reading his evidenee that he much preferred
stock at 25¢ ?

Pas:ng these men for the moment, there was in the person
of the solicitor, also a director, another witness. He is one of
repute and standing, whose veraeity has not been questioned,
and his version of what transpired does not agree with that of the
respondent.  And he denies the adoption of a resolution, whilst
he was present, which is found afterwards written up in the
minute book by the respondent in the following terms:

Resolution pussed by the Directors of the Coleman Development Co
Limited, on the 22nd day of January, 1907, at 9.30 p.m.

Present :— s 1. Gillies, N. B. Brown, John MeKay.

Moved, seconded and resolved, that the account of N. B, Brown amount
ing to the sum of twenty-cight hundred dollars, be paid by issuing stock
at twenty-five cents per share amounting to eleven thousand two hundred
paid-up shares, and the same is issued.

Carried—James I'. Guuries, President; N. B. Broww, Secy.

The appellant denies this, but has to admit his signature
thereto. And counsel asks us to look at these signatures in the
minute book and find, what he contends, that all appellant’s
signatures to a series of minutes were written at one time with the
same pen and ink. 1 did not hear this challenged as fact in argu-
ment, and, without posing as an expert, I may say it is to be
regretted the point was not developed by expert testimony.
Whatever may be the facts, there is certainly a curious appearance
i this alleged resolution, in which I take the liberty above of
making the spelling conform with the signed minute instead of
that in the printed case.

Givuaes
v
Browx.

Idington, J
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He has chosen to put his own interpretation upon the mean
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It seems to me the eircumstance of the sending of an aceount
by the plaintiff in the ease of Lakeman v. Mountstephen, 1..R
7 H.L. 17, in 1874, had not by any means the same foree as |
think should be given here. 1 need not dwell on the attendant
cireumstances there.  After all, that ease had been submitted

to o jury, and, as Lord Cairns presents the matter, all that was
really involved in that ease was whether or not there was evidenee
which should be submitted to a jury, and the jury had found for
the plaintiff. T think Middleton, J., was right in the conclusion
he reached, and that his judgment should be restored

In all these eases the question is really one of faet, and, these

onee correetly appreciated and comprehended, there is not much
difficulty in the law

There is not mueh doubt in my mind but that, resting not on
the alleged conversation of December, 1906, but upon what trans-
pired between these parties later, the appellant owed the respond
ent in respeet of some of the later advanees, but the ease has not
heen so developed as to enable any one to determine the exact
truth and found a judgment thereon

Mrs. Brown's evidence indicates and perhaps corroborates
such a view. Bevond that her evidenee eannot be stretehed
The notes and cheques referred to by the parties needed some
explanation by eredible witnesses, who, no doubt, could have been
got 1o render that part of the story intelligible and suseeptible of
judicial determination.  The memorandum of release signed by
the parties suggests as much, but is far from furnishing proof of
an indebtedness by appellant to the extent of 87,000, 1t is the
combined indebtedness of the company and of appellant that is

therein dealt with.  That document, so far from being corroly

tive of the respondent’s story and elaim, seems to me destruetive
|'l1'|'(‘(|f

The appellant certainly admits by it owing something for
himself, but both parties elearly admit the company owed some-
thing as well as the appellant.  And, whatever each owed res-
pondent, he agreed both together should be discharged for the
sum of $7,000.

According to the contention now set up by respondent, the
company owed him nothing.  He had no contractual relations
with them involved in the matters thus disposed of.  But it may
be said his wages were intended.  They were already obliterated.
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I think the appeal should be allowed and the judgment of

Middleton, J., restored

ANGLIN, J It has been held by an official referee acting a
trial Judge in this action, by Middleton, J., on appeal, and again

on a further appeal, by the four Judges who constituted the
Appellate Division, that the defendant made a promise of somu
ort to repay the moneys advanced by the plaintiff to the Coleman
Development Co. That finding is sufficiently supported by evi
denee, and the appeal against it is hopele

The only difference of opinion in the provineial Courts wa
that, while it was the view of the official referee and of the learned
Judges of the Appellate Division that Gillies' promise was al
id that of a primary debtor, Middleton, J., held that

“The promise m:

solute

by Gillies was, in truth, a promise to answi

for the debt of the ¢ m It} true finding of
fact ought to be that the company became debtor and he
charged G nder see. 4 of the Statute of I

Gillies absc ( denied any promise whatever His denia
vas not e

i « reet evidenc f any undertaki ( i

by company, altho there 15 no doubt that the mone
Wer imeed for its benefit.  Upon this evidenee | ree v
the Judges of the Appellate Division that a case of direct
primary lhability on the part of Gillies is made out

['here were, no doubt, a number of eircumstances, as Middls
ton, J., points out, which afford somewhat cogent evidence tha
there was some sort of understanding that Brown would be paic
by the company-—the facts that accounts were tendered by hi
to the company covering both wages (for which its liability i
admitted) and the advances which he claims Gillies promised t«
repay, and that the present action was brought against the com
pany as well as Gillies. On the other hand, the plaintiff’s par
ticulars clearly distinguish between the two elaims, and, in
document evideneing a settlement of the amount of Brown
claim at $7,000, Gillies authorized payment of that sum by on
Cartwright, who held an option on Gillies” shares in the company

Although the evidence in chief given by Brown was hear

before another officer since deceased, Gillies' evidence an

Brown’s evidence in rebuttal were heard by the referee who gay

[31 D.L.R,
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the judgment, and who thus had an opportunity of observing the
demeanour of both parties as witnesses, A careful study of the
evidenee in the light of the argument has npt convineed me that
the conelusion reached by the referee and unanimously affirmed
on :l]ip(':ll h.\' the A\ppr“:m' Division, that the defendant beeame
the primary and direet debtor of the plaintifi, is so clearly er-
roneous that it should be disturbed in this Court.  While I have
little doubt that it was expected that in some way the moneys
advanced by Brown would be obtained from the company
and, had its affairs prospered, that would in all probability
have happened—I cannot find in the record any evidence which
establishes that it ever incurred legal liability to him.

The appeal fails and should be dismissed with costs.

Broveur, J.:—This action had been brought to recover
payment of advanees made by the respondent, Brown, against the
Coleman Development Co. and the appellant, Gillies. His
action was dismissed with regard to the company, but was main-
tained against the appellant.

The issue of fact was whether the defendant, Gillies, had
agreed to reimburse those advances,

A long enquite has taken place, and it was found that the
promise to pay, alleged by the plaintiff, was proved. The de-
fendant now claims that his contract with the plaintiff was a
contract of suretyship and not a direct obligation to pay.

I have perused the evidence in that regard, and I am unable
to find that the facts disclosed shew that Gillies beeame the
surety of the Coleman Development Co.  He simply agreed to
pay those advances,

It is true that Brown was in the employ of the mining company
and that his salary was paid by the latter by way of issue of stock;
but it is true equally that some advances previously made to the
mining company by Brown were paid also in the same way.
But, when large advances were to be made, it was agreed with
the appellant, Gillies, that he would reimburse those advances,
It was a personal and direet liability on his part, and he cannot
now invoke the Statute of Frauds to prevent him from being liable
under that contract.

The appeal should be dismissed with costs.

Appeal dismissed.
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contention; at the same time, I ean quite conceive that land
properly drained at the beginming may after years of negleet in
maintaining the ditehes and allowing them to he tramped down
by stock and obstrueted by

beaver dams get into such eon

dition that partics examining it in that condition might very well
come to an adverse conelusion as to the sufficieney of the draining
to what they would if they had scen the land when the drainag
was completed and in proper condition
We all know how even a year or two of negleet alters the
appearance of any farm whether requiring drainage or not
McPuiues, J.A—This is

of Clement, J., reseinding the

an appeal from the judgment
agreement for sale entered into
between the appellant and the respondent under date of October
20, 1012, the sale price of the lots sold, viz.:

Comox Distriet-—in area about 288 acres

lots 161 and 167
being $31,680.  The
trind Judge held that the respondent was induced to purchas
the lands upon the false representations of the appellant-— that
the lands were drained and all Kinds of agricultural products
could be grown thercon and with the exeeption of a few aeres the
land was of the richest, being from 2 to 6 feet of black vegetabl
mould and would make a good dairy ranch-—the representations
were made by the appellant in person and by his agent to his
knowledge and upon information given by the appellant to his
agent,

The evidence is somewhat voluminous and the trial would
appear to have extended over 3 days, and the faets attendant
upon the sale have been exhaustively gone over and although
there are points of evidenee that would seem to militate strongly
against the respondent, /. ¢, the obtaining of a report from a
surveyor at the time of the purchase (shown later not to be an
examination of the lands upon the ground), infimation that the
lands might not be all that they were represented to be and long
delay.  Yet it would not appear that the respondent really be-
came aware of the falsity of the representations made to him,
until on or about June 8, 1915, nearly three years after entering
mto the agreement for the purchase of the lands. It is clem
though that throughout all this time the respondent continued to
rely upon the representations made to him by the appellant
and on June 14, 1915, the present action was commenced.  The
lands are situate considerably over 100 miles from the city of

Gialliher, J. A
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DONOVAN v. EXCELSIOR LIFE INS. CO.

Supreme Court of Canada, S Charles Filz pa cJ d Davies, Iding
Anglin wle JJ

Insvgance (§ LT A 48 - DELIVERY  oF
ASSURED

3 S [AN

Where a poliey of life insurance contains a elause that “this policy
shall not take effect until the same has been delivered
paid, and the official receipt surrendered to the company during the
lifetime and continued good health of v assured,” and the agent with
held delivery after hearing of the illness of the assured, even though
the premium had been paid, the company is not liable upon the poliey
Delivery by the eompany to the agent is not sufficient to bind the com
pany

[{Donovan v. Erclsior Life 0., 26 D.LR. 184, 43 N.B.R. 580
affirmed. |

the first premium

ArreaL from a decision of the Supreme Court of New Bruns
wick, Appeal Division, 26 D.L.R. 184, 43 N.B.R. 580, affirmed

Daniel Mullin, K.C'., for appellant.

Fred R. Taylor, K.C., for respondents,

Frezearrick, C.).:—This appeal should be dismissed with
COsts,

Davies, J. (dissenting The defence set up by the insurancee
company in this aetion is, in my judgment, an unrighteous
one. I am glad to be able to find that, so far as I am concerned,
it cannot prevail

The real questions, and indeed the only material ones, in my
judgment, are whether the poliey of insurance was legally deliv-
ered before there was a change in the nature of the risk, and, if so
whether condition 1 of the poliey prevented it attaching.

The applieation for insuranee of Mrs. Donovan was taken by

the provineial manager and forwarded by him to the company.

On March 18, 1912, they had received the application, and wrote

to their manager as follows:

We have aceepted this application, and are issuing poliey, but, before
delivering the same, you will please aseertain from Dr. Pratt that he
sent in his confidential report, and that it i<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>