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(No. 5 BILL. 1857.]

An Act to expedite the proceedings in suits arising out
of Commercial Matters.

W HERE AS the Civil procedure of the tribunals of Lower Canada, Preamble.
from the delays which it necessitates, is not suited to actions

of a mercantile nature brought before the Courts of Justice, and is produc-
tive of results prejudicial to the interests of commerce ; And hvliereas it

5 is expedient to modify the said procedure as regards such actions;
Therefore Her Majesty, &c., enacts as follows:

I. The provisions of the several Acts of Judicature now in force in Certain Acta
Lower Canada regulating the Civil.Procedure followed in ordinary matters cntrary to

this Act re-
in relation to the delay in the institution, the entry, and trial of actions, pealed as re-

10 and the joining of issue therein, the execution of judgments, and the gards commer-
appeals therefrom in certain cases, and other incidents of procedure, are cua mater.
hereby repealed as regards commercial matters now brought or hereafter
to be brought before the Superior Court and the Circuit Court for Lower
Canada, in so far as the said provisions are inconsistent with those of this

15 Act.

Il. The provisions and delays lereinafter mentioned shall be followed in Certain provi-
commercial actions now brought or hereafter to be brought before the sion in respect

Superior Court and before the Circuit Court for Lower Canada, in all ctiomnmercia
appealable actions brought before the last mentioned Court.

20 III. The delay betveen the service and the return shall be two whole Delay between
days, with a further delay for every fifteen leagues of the distance from service and re-

the domicile of the defendant to the seat of the Court, if the service be tura.
made at his domicile : but any distance less than fifteen leagues shall be
considered as fifteen leagnes, and shall give the defendant one day's addi-

25 tional delay for the first fifteen leagues, and so on.

IV. In all actions for the recovery of debts, the declaration shall con- Defendant to
tain a summons to the defendant to acknowledge or deny the debt ; and be araton
if on the day of return he shall not appear, or if he shall appear, and shall to any debt.
not deny the debt in and by his act of appearance, it shail be taken as

30 acknowledged, and judgment shall be rendered thereon accordingly.

V. When the defendant shall have denied the debt in and by his act of In case of de-
appearance, he shall be allowed two days to answer unto the demand, and nia ' of debt,

two days
if at the expiration of such two days he shall not have done so, the plaintiff allowed to an
shall be allowed to proceed ex parte. It shall not be necessary to éall upon swer the de-

35 the defendant to plead nor to place him en demeure, and an act of foreclo- mand.
sure shall be equivalent to a motion to proceed ex parte.
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In case of non- VI. If the defendant shall not appear, or if he shall appear without
appearance, denying the debt, the plaintiff may inscribe his cause for judgment by
judgmlent may default
go by default. def•lt.

In case of ad- VII. On the appearance of the defendant and his admission of the debt,
mission, judg- the plaintiff inay inscribe the cause for judgment as on a confession of 5
ment n1s bv Z
confession. judginent.

Upon denial VIII. On the appearance of the defendant and his denial of the debt
without de- without producing any defence, the plaintiff may after foreclosure, inscribe
fence, enqléte his case for enquête ex parte if such enquête be necessary.ex perle after
foreclosure.
Two days al- IX. On the production of the defence, the plaintiff shall be allowed a 10
lowed for an- delay of two days to answer or reply ; and the same delay of two .days
wer0 de® shall be allowed fbr the production of any pleading necessary for the join-fonce ; in de- I

fault, foreclo- ing Of issue, and at the expiration of such de-ays the party in default
sure -without shall be foreclosed without being called upon or placed en demeure to
placing en de- plead. 15Meure.

liqutcs on X. All juridical days of the year shall be enquéte days in commercial
all Juridical matters; the enquêtes shall be procecded wvith in the same manner as in
days. ordinary matters, if they take place during the enquête terms by law estab-

lished ; except that such enquétes, instead of being fixed or continued from
one term to the other, may be continued to any juridical day ; the delays 20
now allowed being followed and being at the discretion of the Judges ; and
if they shall take place out of the ordinary enguête terms they shall bc pro-
ceeded with before the Clerk of the Court who shall reserve any objections
which may be made.

Inscription for XI. In contested or ex parte cases two days' notice of inscription for 25
enuéte. enquête shall be a sufficient delay.

lu casé of en- XII. In contested cases in which the enquête shall be proceeded vith
quête out of out of the ordinary enquête term, the Clerk shall have the same powers as
enquete terms. the Judges as regards thedepositions of witnesses, the foreclosure of par-

ties, the closing, fixing and continuing of enguw/es and all other incidents 30
relative to the holding of engutes; with tie exception, however, of objec-
tions, which shall be reserved as above provided.

Inscription on XIII. After the closing of the enqête, each party may inscribe the cause

hroit on the roll de droit f; hearing upon the merits, on giving the .adverse
party two days' notice of such inscription. 35

order of hear- XIV. The hearing of commercial cases shall take precedence of the hear-
ingorconmer- ing of cases of the same class inscribed for the same day, and being at the
eat cases. samne stage of proceeding; and they shall be called the first in the order

in which they shall have been respectively inscribed.

In case of par- XV. No commercial case inscribed on the roll de droit shall be con- 40
ties not are tinued from one day to another ; if, whei the case is called, the parties do
nsgca easenot argue it, it shall be strack off the roll, except in the event of incompe-

teney on the part of .the court or other similar or necessary causes, when
the court may continuethe case in the manner best calculated to expedite
the hearing thereof. 45



XVI. In commercial cases in which a jury trial shall be determined In case of jury
upon, the Court shall give to such trials precedence over ordinary inatters trial.
as regards the fixing of the days for striking the jury and holding the trial.

XVII. Execution may take place'ight days after the rendering of final Execution af-
5judgment.er judgment.

XVIr. The publication, on one Sainday, of the seizare of moveables Publication of
shall be sufficient, and the sale nay take place on the ninth day after the seuiure.

secizure.

XIX. Writs of seizare both of moveables and immoveables shall be Writs returu-

10 returnable without fixing any particular day, and without delay. 'bkwithout

XX. The Sheriff or B.iliff who shall have made the seizure, shall make Party m:king
lis report to the Office of the Clerk of the Court within four days after the seizure to re-
sale or the prevention of the sale by opposition or otherwise ; and in cases fou " dys af-
in which the execution of the judgnent shall require a sale, or in cases in ter sale.

15 which the judgnent shail be satisfied without forcel exceution thereof,
snch report shall bc made within four days after the said-judgment shall
have beenî executed or satisfied.

XXI. Sheriffs or Bailiffs who shall neglect to conforn to the above ii case of ne-
requirements shall be liable to the ordinary penalties by lav imposed in gleet on part

20 cases of disobedience to the orders of the Court, or of contempt of Court, iriff or
without prejudice to the recourse of the aggrieved party.

XXII. Sections 17, 18, 19, 20, and 21 of this Act shall apply to non- a a se

appealable cases brought before the Circuit Courts. to non-appeat-
ed cases.

XXIfI. The procedure and delays above prescribed shall be observed Procedure be

25 and followed in all interventions, denands, oppositions, oppositions by toe re rib-

third parties (tierces o)positionis), and other incideuts, the contestation or oppositions,
pleading whereof must be in writing; such interventions, demands interventions,
oppositions, third oppositions, and other incidents shall, for that purpose,
bc assimnilated to an action in chief, and shall receive fron such action in

30 chief their commercial character for the purposes of this Act; Ihe day of
the production iii Court of these several proceedings shall be assimilated to
the return of the a~tioi, and the delays for contestation shall date froni
such day : the conclusions of such interventions, denands oppositions,
third oppositions, and other proceedings and incidents shall contain a -

35 sunmons to the adverse parties to admit or contest them ; in default of
the appearance of tFe parties or of thcir declaration that thev contest such
conclusions shall be considered as adintted in the saine manner as when
they shall bc explicitly so ; such tacit or expressed admission of the de-
mand in chief, and all subsequent proceedings shall, in so far as the nature

40 of the incident shall per:nit, be the saune as in the action in chief; the
rules and delays prescribed for the denands in chief, their institution,
inscription on the roll de d·oit, precedcence over other cases, striking off the
rolls, and the execution ofjudgrnents, shall apply to the procedure on these
several proceedings and other incidents above nentioncd.

45 XXIV. The contestation of judgnents of distribution shall be subject Delays fir
to the rules now prescribed as to the delays allowed ihr thueir contestation, contcati oîn of
but every pruceeditig subsequeit to the iiniug uf the grounds (t contesta- ditributiofL% ZD M distribuition.



tion (moyens et contestation) shall be subject to the delay of two days above
prescribed,

In appeals XXV. On appeals froim judgments of the Circuit Court to the Superior
from.indg. Court, the hearing of the case upon the mnerits, as well as upon the inci-
ments of ir- (lents raised by the appeal, shall be fixed for the next juridical day after 5enit Courts,
delays for the production of the demand to appeal, unless the Court shall think pro-
hearing, ee. per to hear and try the incidents befbre the moerits of the appeal ; and in

such case the hcaring shali be fixed for the next juridical day after the
production of the denand ; if the Court, by its judgment upon the inci-
dent, shall throw it out and order the hearing upon the merits, suci hear- 10
ing shall plenojitre bc fixed for the next juridical day aftir the rendering of

Proviso. such judgnent: Provided always, that a case so fixed for hearing upon the
incidents or the morits of the appeal shall not be continued from one day
to another, but such case shall bc subjeqt to the rles and restrictions
above established with respect to the hearing of actions in chief, and the 15
sarne practice shall be followed as regards the hearing on the contestation
of judgments of distribution.

Distinet role XXVL. In order to give effect to the provisions of this Act which give
de droit to be to the learing of Conmiercial cases precedence over ordinary matters, the
kept for com- Cherk of each Court shall keep a distinct roll de droit, on which such cases 20
meremd cases. siall be iiscribed, and suchi roll shall be gone through first on each day of

the sitting of the Court, that is to say, that rules and default or ex parte
cases inscribed on the commercial roll shall be called before the rmles and
defalit and ex parte cases inscribed on the ordinary roi! ; and the contested
cases inscribed on the first roll shait be called and heard before those in- 25
scribed on the latter : Provided always, that the Judges shall have power
to hear the cases inscribed on the commercial roll, including rules anid
default and exparte cases as wel as contcsted cases before taking up the
Ordinary roll; and with respect to the putting into execution of this section
they shalil have power to give such order as they shall decin expedient for 30
mnaintaining the good discipline of thcir respective Courts while giving
every possible effect to the provisions of this section.

Eudorsemnent XXVII. The Clerk of each Court shall inscribe on the back of each
for comer- case, in legible letters, the words: Commercial case, and thefiat for sum-
eial cases. mons shall contain the sane words in similar legible letters on the back 35

thereof.

What shain be XXVIII. Each case in which thefat shall contain the said words, shall,
deenedacom- for the purposes of this Act, bc considered as a commercial case, and be
mercial case. proceeded with accordingly: Provided, however, that if at the time of the

final hearing or of the delibéré thereupon the Judges are of opinion that 40
such case is not a commercial one, the demande shall be disinissed with
costs sauf à se pourvoir, whether the adverse parties may have made their

Proviso. reservations or exceptions, or not; Provided further that- nothing iii this
section shall deprive the Defendants fro:n the benefit of the peremptory
exception to the form. 45

Pleadings in XXIX. In simple actions for the recovery of debts, no plea in law or
law. not to de- answer in law to any pleading shall have the effect of preventing the going

cn c IDecccLay procees into the action on the merits, but issue rnay be joined on themerits before
eritV. judigment rendered; and- the benefit of such plea or answer in law shall he

reserved to the party vho shall have produced the sarme, except il 50



any case in which a jury trial shall be prayed for before the engudte, in which
case the hearing in law may be had.

XXX. Nothi ng in this Act contained shall deprive parties of the bene- Preliminary
fit of percmptory exceptions to the form or of any other preliminary excep- exceptions

5 tion which shall be produced, proceeded and adjugded upon according to beZD ceeded with
the rules, in the ianner and subject to the conditions in force in ordinary as heretofore.
cases ; and further they shall be subject to the delays of contestation and
joining issue abwve eýstablished as well as enjoy the right of precedence,
and be subject to the restrictions contained in this Act, relative to the hoar-

10 ing on the mnrits thereof; except that one day's notice of the inscription
on the mnrits shall h a sufficient delay, and that in the event of the excep-
tion being dismnissed, the delays for pleading to the action shall be coin-
puted from the day of the judgment dismissing the action.

XXXI. In ail commercial matters not being simple actions for the reco- Above rules

15 very of debts, but constituting actions generally known as special actions, to aPP1Y to
the riles and delays above prescribedshall be followed, with the difference special actions.

that the declaration shall not contain a summons to the defendant to ac-
knowledge or deny the denand ; that the defendant on appearing, shall not
be required to inake a declaration in that respect; and that the defence and

20 answer iii law, shall at the option of one or of ail the parties entitled to a
hearing iii law before proceeding with the enquéte, in which case the delays
of inscription on the roll de droit shall be the sanie as in ordinary matters.

XXXII. Ii computing the delays established by this Act, no fractions of computation
days shaill be taXen.

25 XXX[[. Except as regards delays for summonses, the nonths of July July and Au-
and August shall not contaii any juridical days; and during these months gusttO contain

no delay of procedure shall be computed. days.

XXXIV. Nothing in this Act contained shall deprive the Courts of Jus- Discretion of
tice of their discretionary power to relieve a party in default from the con- Court in res-

30 sequences of such default, at any stage of the proceedings until final judg- m 1 Po eaut
ment ; nor to extend the delays of contestation and proceedings, on maintaiued.
sufficient cause being shewn.

XXXV. As regards the several Circuits of Lower Canada, with the Time of appli-
exception of the Courts held at Montreal, Quebec, Three Rivers, Sherbrooke, eation of this

Act to Circuiits35 Alymer. Kamouraska and St. Flyaicinth, this Act shall only cone into force a2 1. .
on the last juridical day of the teri next after the day hereinafter fixed for
its going into operation, and it shal be lawful for the Circuit judges in
their respective Districts, at any time before the last juridical day of such
terni, to make such rmles of practice as they shall deem expedient for al-

40 tering, modifying and increasing the several delays of procedure established
by this Act for all the said Circuits or any of them ; the said rules of prac-
tice shall b promulgated during the said terni if, however, during the
said tern the said Judges or any of theni should think proper to postpone
the promulgation of such rules .of practice until the following term, they

45 shall have powerso to do, and in such case the operation of this Act as re-
gards the said Circuits shall be suspended until such promulgation.

XXXV AI. Al cases for which no express provision is made by this Act, Cases unlpro-
shall remîin subject to the rules of procedure in force in ordinary inatters. id for by

this Ae.
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erpret i case XXXVII. In case of doubt or ambignity respecting any of the sections
of doubt as to of this Act, the Courts shall give the interpretation best calculated to attain
meaning of the object for which the Act was passed, to wit, to expedite the decision of
this Act. actions now brought or hereafter to be brought in commercial matters, and 5

to provide for the speedy recovery of debts on whicli such actions are
founded.

Application XXXVIII. This Act, which shall only apply to Lower Canada, with the
of this Act. exception of the District of Gaspû, which shal[ not be subject to its ope-

ration, shall cone into force on the first of September, 1857.


