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THE DIGNITY OF THE BE'NCH

A representctiv  legal journal cannot well ignore, much ss
we might wish to, occurrences such as those which recently took
place in Manitoba in regard to an investigation held there by
a learned Judge, sitting as a Commissioner, appointed by the
government to take evidence and report as to certain alleged
abuses in connection with a government contract.

Unfortuuately this investigation brought up political disputes
and recriminations which led to unseemly criticisms in which
the learned Judge came in for a large measure of abuse. Of the
rights or wrongs we know nothing and they do not interest us;
but the dignified and efficient administration of justice is im-
portant to all, and anything which affects it prejudicially should
not be allowed to pass without protest. )

Whilst it may be desirable from time to time for a government
to investigate alleged seandale or improper practices, it is most
unwise that any Judge should be asked to adjudicate upon such
matters. Judges, moreover, when asked to act as commissioners
in such matters, would do well to decline. They have their
proper duties to perform and should not be asked to go outside
their own sphere of dutv. In doing so thcy step down from
their high estate, and there is always trouble when they do.

It may well be supposed that when Judges are appointed in
such matters it is because it is imagined that the inding of a person
occupying a judicial position would give the finding a judicial
complexion, and 8o carty weight with the public. And then
these Judges must remember that, wher acling as commissioners
and not as Judges, their acts are open to adverse criticism to an
extent which would not be proper or even possible if they were
acting witnin their legitimate judiciai sphere. The unfortunate
result too often is that the ermine is besmirched and the due and
dignified administration of justice more or less injured.
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SUMMARY TRIALS FOR THEFT.

A correspondent called attention in our last issue to a recent
decision of the First Appellate Division of the Supreme Court of
Ontario in the case of Rex v. Sinclair, which, if it be a correct
exposition of the law, indicates that on the point in question it
is in a truly depiorable condition. In cases of theft of less than
$10, a Police Magistrate of a city of over 25,000 inhabitants has
an absolute authority to trr and conviet the accused under sec.
777 (5) of the Cr. Code; ard may inflict a punishment of fourteen
years imprisonment, see Cr. Code, sub-secs. 355, 358, 359. In
such a case it i3 held by the Covrt the convict cannot move to
quash the conviction nor has be any right of appeal; and if he
does move to quash and his motion is refused by a single Judge,
there is no right of appeal from his decision. The Court holds
that in such cases the Summary Convictions clauses of the Cr.
Code do not apply; we presume because it considers a magistrate
acting under see. 777 (5) of the Code as amended by 8-9 Ed. 7,
ch. 9, ceases to be . ordinary magistrate, and beeones a Judge
from whose decisior. the only remedy would be by -vay of appesl,
and not by motiom to quash, and that the Code had given no
right of appeal i1 s. ch cases.

According to this decision the judgment of a Police Magistrate
given under see. 777 (3) is absolutely final and conclusive, and a
man may have to suffer under an erronecus conviction fourteen
years imprisonment without any redress, except by appeal to
His Majesty in His Privy Couneil.  Whercas if he has a $100
claim in a Division Court he may take an appeal to the Supreme
Court of (Untario. It seems to us the case Las only to be stated
to shew the ahsolute absurdity of the law on this point and the
need for its immediate amendment. As it at present stands,
as expounded by the Appellate Divisjion, it seems to involve a
very serious blow against the liberty of the subjeet,
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MECHANICS' LIENS—PERCENTAGE TO BE RETAINED
B8Y OWNER.

The construction of section 12 of the Mackanics and Wage-
Eamers’ Lien Act of Ontario has recently been fully considered
by Mr. Neville, Official Referee, in the case of Batts v. Poynie.
He points out that under the statute the person primarily
liable upon any contract, under or by virtue of which a lien may
arise, is required to deduct from any payments to be made by him
in respect to the contract and retain for a period of thirty days
after the completion or abandonment of the contract, 209, of
the value of the work, service and materials actually done, placed
or furnished as mentioned in section 6, and such value shall be
calculated on the basis of the contract price or if there is no
speciiic contract price then on the basis of the actual value of the
work, service or materials.

In the case in question the work was abandoned by the con-
tractor; it was under the supervision of an architect who had
from time to time issuea certificates shewing the value of the
work done at $2,312.50. The total contract price of tha building
was $3.233. The contract coniained a clause that the certifi-
cates of the architect were not to lessen the total and final respon-
sibility of the contractors nor exempt them from liability to
replace work afterwards discovered to have been badly done or
not in accordance with the drawings and specifications.

The learned Referee holds. that the architect wsa thus entitled
te re-inspect the work and require defects to be made good
before issuing the final certificate, and that the contractor not
having completed the work, the architect had the right to re-
inspect the work actually done, and revise his estimate of its
value calculated on the basis of the contract price. Upon the
trial the architect placed the value of the work done, ca'culated
on the basis of the contract price, at $2,240.03 instead of $2,312.50.
The Referee finds that this sum $2,240.02 was the value
of the work done and material furnished, calculated on the basis
of the contract price, and that 209, of this sum should have been
retained by the owner, amcurnting to $448.00, and that the
claimants wera entitled to a lien upon this sum. He also points
out that the cost of completion is generally, und often very
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materially, out of proportion to its value compared with the value
of the previous work, calculated on the basis of the original
contract price. To be a true guide the value of the subsequent
work must be calculated on the same basis as the previous work,
that is, oa the basis of the original contract price, not on the
higher basis of cost where done by day labour, or by re-letting
the work to a new contractor. It is all 2 question of proportion
and in arriving at the 209, due to lienholders, we must calculate
it on the value of the work in proportion lo the contract price,
without any dedu :tions for damage, or extra cost of completion.
We must, in a word, get on to the basis of the original contract
as far as we can when the cost of eompletion is the only evidence
we have to go by.

ABANDONING ALLEGIANCE.

The terrible war that is raging over the world to-day has, as
we all know too well, created imnumerable awkward situations
and emphasizsed existing ones.  The need of the hour s man
power, and we in this country being anxious to do our share for
the Empire, look about for resources in that direction.

The extent of the Domunton and the fazet that it includes
peoples of varving origins and different ideas as to responsibility
of nationhood ereate difficulties not experienced since the war
of 1812. During our war with the United States old Upper
Canada passed legislation. which, though not applicable to-day,
gives suggestions which may be helpful in mecting present diffi-
culties of a somewhat similar character,

In March, 1814, an Act was passed by the sixth Parliament
of Upper Canada, 54 George 111, ch. 9, to declare eertain persons
therein deseribed aliens, and to vest their estates in His Majesty.
This was supplemented in 1818 by ch. 12 of 59 George 111., an Act
for vesting in commissioners the cstates of certain traitors and
also the estates of persons deelared aliens by the Aect already
referred to. Under the latter Act a commission was appointed
which sold the estates of various traitors and aliens, the proceeds
being applied towards compensating losses which the King's
subjeets sustained in “consequence of that war after satisfying
all debts and claims against such property.

The provisions of these Acts, which doubtless are effete, arc
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not exactly what would be required at the presen* time, but
something similar should be law now. A number of young
(‘anadians are, to their shame, leaving Canada for the United
states to avoid military service. Most of these, if they were
compelled to go overseas, when alongside men who from sa
sense of duty have volunteered for active service, wouid doubtless
make good soldiers; and many of them would, if they saw some of
the consequences which would ensue from such descrtion of the
flag (appropriate laws being enforced), prefer to take up
such branch of service as they might best be fitted for. The
pains and penalties for such cowardly desertion (or perhaps it
would be fairer to say, as to some, such thoughtless desertions
and disregard of loyalty and duty), should be the loss of property,
if they have any, the declaration that they had lost their British
citizenship and were thenceforth alicns, and that they had lost
the ststus which they had in the country. Appurently no action
has been taken to prevent this exodus or to keep a record of those
who thus decamp.

If the Militia Act had been put in force as an emergency
measture at the beginning of the war, as a matter of course, the
present situation would not have been so difficult and unmanage-
able as it is now alleged to be. Some partial enforcement of the
Act is spoxen of; but this is not what the situation demands so
far as the proposal has heen outlined. Judging from what has
heen said in the public press about the enforcement of this Act,
there has been apparently, on the part of the government, too
much dread of unpleasant results, attributable possibly to supposed
volicital neeessities, and partly to the possibility of a rebellious
refusil on the part of a certain section of the Dominion to obey
the law when put in force. We do not believe that there would
be any such result. A government that does what is right need
not fear, for the people who are now roused to a sense of the
importance of the measure will not stand any holding back by
those who ought gladly to respond to the Empire’s call. The
somewhat traitorous vaporings of a few self appointed leaders
should not be taken seriously. The country, moreover,is in no
mood to stand anything m the nature of a treasonable act, and if
there are those inclined that way the sooner they are known and
promptly dealt with the better.
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REVIEW OF CURRENT ENGLISH CASES.
{Registered in accordance with the Copyright Act.)

SHip—CHARTER-PARTY—CHARTERERS LIABILITY TO CEASE ON
SHIPMENT OF CARGO-—VARIANCE BETWEEN CHARTER-PARTY
AND BILL OF LADING—SHIPOWNERS' LIEN—CAPTAIN TO
SIGN BILLS OF LADING IN PRESCRIBED FORM-—NO LIEN AS
AGAINST BILL OF LADING—LIABILITY OF CHARTERER FOR
DELAY AT PORT OF DISCHARGE. -

Jenneson v. Secretary of State for India (1916) 2 K.B. 702. This
was an action by shipowners against the charterer of i} ‘esyel
for delay in unloading the cargo. The charter party 1. .vided
that the Captain should sign bills of lading in a prescribed form,
without prejudice to the charter-party; that the discharge should
be at a specified rate by day, that the Captain should have a lien
on the cargo for freight, demurrage, and other lawful claims,
against the charterer: and that the charterer’s liability should
cease on the shipment of the cargo, provided the cargo was worth
the freight and demurrage. The captain signed bills of lading
in the prescribed form which did not provide for any rate of
discharge, not give any lien to the shipowners for freight, demur-
rage, or other claims. Delay arose in discharging of the cargo,
and the action was brought for four days’ demurrage. The
defendant, the charterer, claimed to bhe relieved fromn liability
by reason of the cesser of lability clause: but Rowlatt, J., who
tried the action, held, adopting the language of Lord Esher, M.L%.
in Chick v. Radford (1891) 1 Q.B. 627 and Hansen v. Harrold
(1894) 1 Q.B. 612, that “ It cannot be assumed that the shipowner,
without any mereantile reason, would give up by the cesser
clause rights which he stipulated for in another part of the con-
tract,” the defence therefore failed.

LLANDLORD AND TENANT—QUTBREAK OF WAR—ALIEN ENEMY
LESSEE—RENT ACCRUED AFTER WAR DECLARED—SUB-LEASE
-—(COVENANT FOR INDEMNITY—THIRD PARTY NOTICE—JUD.
Act 1873 (36-37 Vicr. c. 66) s. 24, s.5. 3—(ONT. RULE 165)
—TrADING WITH THE ENnemy AcT (4-5 Gro. V. c. 87) s.1,
5.8, 2, .

Halsey v. Lowenfield (1916) 2 K.B. 707. This was an appeal
from the decision of Ridley, J. (1916) 1 K.B. 143 (noted ante,
vol, 52, p. 187). The action was aginst an alien enemy to recover
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rent due under a lease made prior to the war, the rent having
fallen due subsequently to the commencement of the war. The
defendant had assigned the lease, and taken a covenant of in-
demnity from his assignee, against whom he had issued a third
party notice cleiming indemnity—Ridley, J., held that the
action was properly maintsinable against the defendant, not-
withstanding the war, and that the defendant, as an alien enemy,
could not, pending the war, enforce any claim for indemnity.
The Court of Appeal (Lord Reading, C.J., Warringtc:, L.J. and
Lush, J.) have now affirmed his decision.

MONEY LENDER—BUSINESS CARRIED ON ELSEWHERE THAN AT
REGISTERED ADDRESS—ISOLATED TRANSACTION— PROMISSORY
NOTE—BONA FIDE HOLDER FOR VALUE-—INDSMNITY AGAINST
MONEY LENDER—MONEY LENDERs' Acr, 1900 (63-64 VIcT.
c. 51) 5. 2—(R.8.0. ¢. 175, s. 11).

Finegold v. Cornelius (1916) 2 K.B. 719. This was an action
brought by a bond fide holder fer value of a promissory note made
by the defendant Cornelive in pursuance of a money lending
transaction. Phillips was a money lender, and the defendant
applied to him for an advance, and Phillips advanced £200 on
the promissory note for £300 which Phillips indorsed to the plain-
tiff bond fide for value, and which was the note sued on. The
defendant claimed that as the transaction had been carried out
at a place which was not Phillips’ registered address, the trans-
action was illegal, and that Phillips (who was made a third party)
was liable to indenmify him against the note. Ridley, J., who
tried the action, gave effect to this contenticn, but the Court of
Appeal reversed his decision, holding that the transaction was,
in the circumstances, a breach of the Act, although it was an
isolated transaction; but the Court was divided as to the effect
of such a breach. Fady and Banks, L.JJ., holding that it merely
subjected Phillips to the penalty for breach of the Act, as provided
by 8.2, 8.8. 2 (see R.8.0. c. 175, 3. 12) but did not render the trans-
action void; Phillimore, L.J., on the other hand, considered that
a breach of the provisions of s. 2 (R.8.0. ¢. 175, 8. 11) also rendered
the transaction void.

PrRACTICE—Co0sTs—PAYMENT INTO COURT WITH DENIAL OF
LIABRILITY—RECOVERY OF 8UM LESS THAN PAID INTO COURT
—CosT8 OF ISSUES FOUND FOR PLAINTIFF—RULE 260.

Davies v. Edinburgh Life Assurance Co. (1916) 2 K.B. 852.
The English Rule 260 provides that where money ‘s paid into Court
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with a derial of liability, if the plaintiff does 1ot accept the money
paid in, but proceeds to a trial and recovers less than the amount
paid in, he shall not be entitled to the costs of the issue of liability.
The present action was brought to recover damages for personal
injuries caused by negligence of the defendants. The defendants
denied liability, and paid into Court a sum of money in satisfac-
tion, this the ;lzintiff refused to accept, and proceeded to trial,
and established the negligence, but failed to recover as much as
the amount paid in; Laurence, J., who tried the action, gave the
defendant his costs of the action subsequent to the payment into
Court, but the Court of Appeal (Eady, Phillimore and Bankes,
L.JJ.) held that there was no jurisdiction under the above mention-
ed Rule to order the plaintiff to pay the costs of the issue on which
he had succeeded, and the order as to costs was modified acecord-
ingly.

ALIEN—NATURALIZATION—PRIVY CoUNCILLO®R — REPEAL BY
IMPLICATION—ACT OF SETTLEMENT 1700 (12-13 W. 3,¢. 2)
5. 3—NATURALIZATION AcT 1870 (33-34 VicT. . 14) 5. 7—
BriTisH NATIONALITY AND StATUs oF ALIENS Act 1914
(4-5 GLORGE V. ¢. 17) 8. 3.

The King v. Speyer (1916) 2 K.B. 858. In this case the
question was whether a foreigner naturalized under the Naturali-
zation Act 1870 (30 34 Vict. ¢. 14) was competent to be a Privy
Councillor, or whether the prohibitory section of the Act of
Settlement (12-13 W. 3, c. 2) s. 3 was still in force.  The Divisional
Court (1916) 1 K.B. 595 held that the prohibition in the Act of
Settlement had been impliedly repealed and therefore that an
alien naturalized under the Naturalization Act of 1870 was now
competent to be a Privy Councillor, and this decision is now
affirmed by the Court of Appeal (Eady, Phillimore and Bankes,
I.J3).

PrHoToGRAPH—RIGHT TO TAKE PHOTOGRAPHS IN EXEIBITION
OPEN TO PUBLIC.

Sports & General Press Agency v. “Our Daogs™ Co. (1916) 2
K.B. 880. The promeoters of a dog show, to which the public
were admitted by ticket, purported to assign to the plaintifis
the sole right to take photographs of the exhibits, and this action
was brought to restrain the defendants from infringing this
alleged right by publishiig photographs they had taken at the
show of animals exhibited thereat. The tickets of admission
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ccntained no prohibition, nor was the taking of photographs
at the show otherwise forbidden. ¥arridge, J., who tried the
action, held that it could not be maintained, inasmuch as the
promoters of the show had not in law any exclusive right of
photographing anything at the show and therefore could not
assign any such right, but that their possession of the land on which
the show was held would have entitled them to make their pur-
ported assignment effective, by making conditions as to the
admission, a~d stipulatirg that no one should enter unless he
agreed not to make photographs. The action was therefore
dismissed.

(COMPANY—ARTICLES OF ASSOCIATION—CONSTRUCTION—ELFEC-
TION OF DIRECTORS—NOTICE—DAY OF ELECTION—ADJiOURN-
ED MEETING—INJUNCTION.

Catesby v. Burnett (1918) 2 Ch. 325. This was an action by
a sharcholder on behalf of himself and all other shareholders of
a limited company to restrain the defendants from acting &s
directors of the company, and the present decision is by Eve,
J., ou a motion for an interim injunction until the trial. Tha
facts were that the articles of association provided that no one
should be elected as director unless written notice of the intention
in that behalf was given to the company not less than fourteen
clear days before ‘“the day of election’ of directors. The ordin-
ary general meeting of the company was held December 10, 1915,
at which time the two defendant directors retired by rotation.
Th-: report of the directors was not then adopted, and the meeting
was adjourned to 10 March, 1916, and a committee of shareholders
was appoiated to investigate the affairs of the company, and
report at the adjourned meeting. On 21 Februsry, 1916, written
notice was given to the company by a sharcholder. stating that
at the ad ourned meeting he proposed to move the election of
four named directors. On 10 March, 1916, the mecting was held
to consider the report and to transact the unfinished business.
The chairman ruled the notice of 21 February, 1916, to be out
of order, and after declaring the electicn of auditors, left the chair
saving that there was no further business. Subsequently the
shareholders appointed a chairman and elected the four persons
named in the notice directors of the company. The two former
directors having continued to act, the motion was now made
to restrain them from so doing until the trial. Eve, J., who
heard the motion, granted the injunction holding that the notice
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of 21 February, 1916, was a sufficient compliance with the articles,
and that the first {wo persons elected as directors at the adjourned
meeting in licu of the two who retired were validly elected and
he granted the injunction as asked.

MORTGAGE—SETTLEMENT OF DEBENTURES—TRANSFER TO TRUS-
TEE OF SETTLEMENT—NON REGISTRATION OF TRANSFER—
NEGLIGENCE OF TRUSTEE—SETTLOR’S SUBSEQUENT EQUIT-
ABLE MORTGAGE BY DEPOSIT—PURCHASER FOR VALUE WITH-
OUT NOTICE—PRIORITIES—QU! PRIOR EST IN TEMPORE
POTIOK EST IN JURE.

Coleman ~. Loadon Counly and Westminster Bank (1916) 2
Ch. 333. The facts of this ease were as follows. In 1893 forty-
five debentures of a limited company, sccured by a trust deed,
were settled by the registered owner upon trust for herself for life,
with remainder to her three sons in equal shares, and she executed
& deed of transfer of the debentures to Edward Coleman the scle
trustee of the settlement, and he had possession of the transfer
and debentures, but dia not register the transfer in the books of
the company. Edward Coleman was also sole trustee of the
debenture trust deed.  In 1894 one of * e sons assigned his share
for value to Florence (oleman. In 1011 the settlor who was a
director of the company, and in some way then had possession
of the forty-five debentures depesited them with the defendants,
who were vankers of the company, as security for the company’s
overdraft, and signed the usual declaration of charge. Before
taking the charge the bank ascertained that the settlor was the
registered owner of the debentures in the books of the company,
and they had 20 notice of the settlement. The bank two years
afterwards gave notice of their charge to Fdward Coleman as
the trustee of the debenture trust deed which he acknowledged,
but made ro reference to the settlement.  In 1914, after Edward
Coleman's death, the defendants first had notice of the settlement,
and of the transfer to Fdward Coleman. and they at once took a
transfer of the forty-five debentures from the settior, and got
an assignment of the interest of two of the sons under the settle-
ment, and were registered as owners in the books of the company.
The present action was brought by Florence Coleman, and the
executors of Fdward Coleinan, claiming fifteen of the debentures
in priority to the bank. Neville, J., who tried the acticn, held
that neither Fdward Coleman’s omission to register his transfer,
nor his silence when he received notice of the bank's charge,
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estopped the plaintiffs from ascerting their iitle, and also that
Flotence Coleman'’s assigninent, being prior in date to the bank’s
charge, gave her the better equity 2ad entitled her to priority.

WiLL—CoONSTRUCTION—* JsSTE -~ PARENT.”

In re Timson, Smiles v. Timson (1916) 2 Ch. 362. The
Court of Appeal (Lord Cozens-Hardy, M.R., and Pickford and
Neville, L.J.J} have affirmed the decision f Younger, J. (1916),
1 Ch. 293 (noted ante vol. 52, p. 225).

WiLL—CONSTRUCTION—PROVISION AGAT™NST LAPS« OF LEGACY BY
DPEATH OF LEGATEE—BEQUEST BY CODICIL.

In re Smith, Prada v Vandroy (1916), 2 Ch. 368. The Court
of Appeal (Lord Cozens-Hardy, M.R., Pickford, and Warrington,
L.JJ.) have affirmed the judgment of Sargant, J. (1916) 1 Ch.
523 noted ante vol. 52, p. 312).

WILL-—SPECIFIC LEGACIES—SHARES—-FREEHOLD MORTSAGES—
COSTS OF TRANSFLR TO SPECIFIC LEGATEES.

In re Grosvenor, Gosvenor v. Grosvenor (1918) 2 Ch. 375. The
point decided in this case ig simply this: that where an executor
assents to specific legacies of shares ... a limited company, or of
frechold mortgages, the cost of transfers to the specific legatees
must be borne by them, and not by the residuary estate.

WiLL,—RULE AGAINST PERPETUITIES—(G(FT OF REALTY TO
BACHELOR FOR LIFE—REMAINDER TO ANY WOMAN HE MAY
MARRY FOR LIFE—REMAINDER TC CHILDREN OF FIRST LIFE
TENANT IN EQUAL SBHARES.

In re Garnkam, Taylor v. Baker (1916) 2 Ch 413. The will
in question in this case devised realty in trust for the testator’s
son for life, and after Lis death for any woman whom he should
marry, for her life, with remainder in equal shares to the children
of his son; and the question was whether or not this disposition
infringed the rule against perpetuities. Neville, J., held that as
the children entitled in remairder culd be ascertained, and
their estate would vest, on the death of the first tenant for life,
the disposition did not infringe ‘the rule, and was valid. But
hie held that a trust for salé after the wife's death was void for
perpetuity, and did not operate as a ccnversion. The rule is
usually stated as follows: “Where the vesting of an interost in
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any property, whether legal or equitable, is postponed for a period
exceeding a life or lives in being at the date of the instrument
creating it. or (where the disposition is by will) at the death of
the testator, and twenty-one years after such life or lives such
interest is void.” In this case it will be noted that the vesting
of no estate is postponed beyond the limits of a life in being at
the death of the testator, and twenty-one vears after, althcugh
the possession of the ultimate remainder might possibly be post-
poned bevond that period. It nevertheless seems open to question
whether this decision is not an invasion of the principle of the
rule.

CoMPANY—WINDING-UP—"JUST AND EQUITABLE —COMPANIES
Act, 1908 (8 Epw. 7, ¢. 69) s. 120—(TuE WinNbING-UP AcT,
LS.C. ol 1, s 11 {e)).

e Yenidje Tobacco Co. (1916) 2 Ch 426. This was an
application for a winding-up order against a limited company.
The company was formed by two persons who were the sole
shareholders and directors. The constitution of the company
provided that in case of differences arising they should be referred
to arbitration, and the award should be entered on the hooks of
the company as a resoiution duly passed by the directors. Differ-
ences having arisen, they were referred to arbitration, involving
an expense of £1,000.  One of the parties aeclined to give effect
to the award, and brought an action for fraudulent representation
against the other member of the company. The relations between
the two beeame so strained that they refused to speax to each
other and communications from one to the other had to be con-
veyed throught the secretary of the company. The business
o’ the company, notwithstanding the disagreement, was still
carried on successfully, and large profits were made. In these
circumstanees Astbury. J., held that it was “just and equitable”
that the winding-up order should be granted, and this decision
wis affirmed by the Court of Appeal (Lord Cozens-Hardy, M.R.
and Pickford and Warrington, 1..JJ.).

Piractick--(CosTs —APPORTIONMENT.

Holloway v. Cromplin (1916) 2 Ch. 436. This case, although
turning on certain Rules of Cofrt which have not been adopted
in Ontario, may nevertheless furnish a guide as tw the proper
disposition of costs in a like case.  Upon the construction of the
Fnglisi Rules in question it was held by Sargant, J., that where
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an order is made giving a plaintiff part of the relief asked for,
and ordering taxation of his costs of the action, except so far as
it relates to specified claims on which he has failed, and ordering
taxation of the defendant’s costs of those claims, with a direction
to set off ; the plaintiff is entitled to the.general costs of the action,
and the defendant is not entitled to have them apportioned.

EssEMENT — WATE«x — UNDERGROUND PIPE—SEVERANCE OF
TWO TENEMENTS—APPURTENANCES — IMPLIED GRANT OF
EASEMENT—T WENTY YEARS' ENJOYMENT—JUS TERTII.

Schwann v. Cotton (1816) 2 Ch. 459. This was an appeal
from the judgment of Astbury, J. (1916) 2 Ch. 120 (noted ante
vol. 52, p. 359) and the Court of Appeal (Lord Cozens-Hardy
and Pickford and Warrington, L.JJ.) have affirmed his decision.

INDEMNITY—ASSIGNMENT OF AGREEMENT TO INDEMNIFY-—AMOUNT
RECOVERABLE AS INDEMNITY.

British Union and Nalional Ins. Co. v. K. «son (1916) 2 Ch.
176. This was an appeal from the judgment c. Astbury, J. (1016)
2 Ch. 152 (noted ante vol. 52, p. 360) and *he Court of Appeal
{Lord Cozens-Hardy, M.R. and Pickford and Warrington, L.JJ.)
have affirmed the decision. This it may be remembered was
the case where a married woman debtor not possessed of any
separate property, except a contract of indemnity against the
delit, assigned this contract to her creditor, and it was contended
that the married woman having no property out of which the debt
could be levied, therefore the surety could not be compelled to
pay anything on his contract of indemnity, but this contention
failed both before Astbury, J., and in the Court of Appeal. The
Courts holding that the measure of the surety's liability is his
principal’s lizbility, and not his capacity to pav.

WiLL—CCNSTRUCTION-—' NEAREST OF KIN OF MYSBUF - —ARTI-
FICTAL FUTURE CLASS.

In re Bulcock, Ingham v. Ingham (1916) 2 Ch. 495. This
was a summary aoplication-for the construction of a will whereby
the testator devised certain lands, which, on the death of a
tenant for life were limited “to the use of the nearest of kin of
myself who shall then be living, and who shall be a male bearing
the nome of Bulcock, his heirs and assigns for ever, provided
nevertheless that such person shalk not claim through, or urder,
my late brother Ambrose Bulcock.” At the death of the testator,
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and of the tenant for life, all of his next of kin were disqualified
either by surname, or descent from Ambrose Bulcock, conse-
quently there were none of the real next of kin qualified to take.
But at the death of the tenant for life there were blood relations
" of the testator alive named Bu'cock, being grandsons of paternal
uncles of the testator. Peterson, J., who heard the application,
held that the effect of the will was to create an artificial class,
to consist of persons living at the death of the tenant for life,
who were related to the testator, bore the name of Bulcock, and
were not descendants of Ambrose, and that of the persons se
ascertained, the nearest in blood to the testator were entitled.

CONTRACT—SALE OF ARTICLE BY SUB-COGNTRACTOR TO BE ERECTED
ON PREMISES OF PURCHASER FROM CONTRACTOR—SUB-
CONTRACT—PROPERTY IN INCOMPLETE ARTICLE—LIEN oOF
SUB-CONTRACTOR FOR PURCHASE MONEY—SALE oF (Goops
Act, 1893 (56-57 Vicr. ¢. 71) s. 18, R.5.

Pritchitt v. Currie (1916) 2 Ch. 515. The facts were that
Mrs. Currie had contracted with a company, which was a co-
defendant, for an eleetrical installation including, inler alia, a
storage battery for £1,363. The defendant company then
sub-contracted with the plaintiffs to supply and crect the battery
on Mrs. Currie’s premises. The plaintiffs sent the materials
for the battery to the specified station, whence they were carried
by the defendant company to Mrs. Currie's premises, but the
piaintiffs did not procecd with the crection of the battery, and
it was ultimately completed by the defendant company, which
subsequently went into liquidation. In pursuance of an order
made in the case, Currie paid into Court £269, part of the balance
due by her to the defendant company, whereupon proceedings
were stayed as against her.  And the contest was between the
plaintiffs and the defendant company as to which of them was
entitled to the money in Court. The Sale of Goods Act, s. 18,
lays down certain rules for determining the question whether or
not the property of goods sold passes to the buyer; and the Court
of Appeal (Lord Cozens-Hardy, M.R., and Pickford and Warring-
ton, L.JJ.), orerruling Sargant, J., held upon the construction
of the sub-ccntraet, that it was not a contract for the sale of a
completed article, but of the component parts of the battery,
with a supplemental contract that after delivery they should
Le erected on Currie's premises; that the delivery of the parts
was an unconditional appropriation to the contract of goods
in a deliverable state within s. 18, r. 5 of the Sale of Goods Act,
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1893, and that, under that rule, the property therein passed to
the defendant company: but (2) assuming the property did not
pass, the plaintiffs could have no lien on the money in Court
which represented a portion of the price pavable 1o the defendant
company under the original contract. Their Lordships intimate

WILL—REAL ESTATE—DEVISE AFTER DEATH OF TENANT FOR
LIFE TO HIS HEIRS AND ASSIGNS—GIFT OVER IN CASE OF
DEATH LEAVING, OR NOT LEAVING, ISSUE—DEFEASABILITY
RESTRICTED TC DEATH IN LIFETIME OF TENANT FOR LIFE.

In re Brailsford, Holmes v. Crompton & E. El. Bank (1916)
2 Ch. 536. The testator, by the will in question in this case,
devised lands to trustees in trust for the testator’s widow for life,
and after the death of his widow he devised the lands to his son
“his heirs and assigns’’ and he further devised the property to
his daughter if his son should die without issue, and if he died
leaving issue, then he devised it to such issue in equal shares.
The question, therefore, which Sargant, J., had to determine
was, whether the gift over took effect un ti.e death of the son
whenever it might happen, or whether the gift over only took
effcet in case he should die in the lifetime of the tenant for life,
and the learned Judge adopted the latter alternative, being of the
opinion that the gift in fee simple was not intended to be reduced,
in any event, to a mere life estate, as it would be, if the other
alternative wzre adopted. He therefore held that the gift in
fee indicated an intention that the contingency provided for by
the testator was the death of the son in the lifetime of the tenant
for life, and not his death at any time.

('HARTER-FARTY — EMPLOYMENT FOR CARRIAGE OF OIL AS
CHARTERERS SHOULD DIRECT— LIBERTY TO SUB-LET ON
ADMIRALTY OR OTHER SERVICE-—REQUISITION OF SHIP BY
ADMIRALTY—-EMPLOYMENT OF FOR TRANSPORT OF TROOPS—
EFFECT OF REQUISITION. .

Tamplin S8.8. Co. v. Anglo-Mexican P.P. Co. (1916} A.C. 397.
This was an appeal from the decision of the Court of Appeal
(1916) 1 K.B. 485 (noted ante, vol. 52, p. 217). The question
was whether, on the proper construction of the charter-party,
the requisitioning of the vessel by the Admiralty for war purposes
put an end to the charter-party. The Courts below held that it
did not, and the House of Lords {Lord Buckmaster, L.C., and
Iords Loreburn and Parker—Lords Haldane and Atkinson
dissenting), have now affirmed the decision.

a doubt as to the correctness of Beclamy v. Davey, 1891, 3 Ch. 540. .
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SLANDER—CAUSE OF ACTION—WORDS IMPUTING MORAL MIS-
CONDUCT TO SCHOOLMASTER—ABSENCE OF SPECIAL DAMAGE—
WORDS NOT SPOKEN OF PLAINTIFF IN RELATION TO HIS CALLING.

Jones v. Jones (1916) A.C. 481. This was an appeal from the
decision of the Court of Appeal (1916) 1 K.B. 351 (noted ante,
vol. 52, p. 215). The action wes for slander imputing immorality
to the plaintiff, who was a schoolmaster. No special damage
was proved, nor did it appear that the words were spoken in
relation to the plaintiff's calling. The Court below held that,
in the absence of the proof of special damage, the action would
not lie; and the House of Lords (Lords Haldane, Sumner, Parmoor
and Wrenbury) have now affirmed that decision.

NEGLIGENCE—QOBSTRUCTION IN HIGHWAY—LEGALIZATION OF
OBSTRUCTION BY STATUTE—PUBLIC REGULATIONS AS TO
HIGHWAY.

Great Central Ry. v. Hewlett (1916) A C. 511. This was an
action by a cab driver against a railway company to recover
damages for maintaining an obstruction in a public highway,
by reason whercof the plaintifi's cab was injured. The ob-
struction in question consisted of a gate post which was erected
without authority, and judieially found to be a nuisance; but,
after this decision, the railway company procured an Act of Par-
liament authorizing them to maintain the post, and it was suffered
by the compaiiy to remain s originally erected.  In consequence
of the war regulations as to lights at night, the plaintiff, owing
to the want of light while driving his cab, collided with the post,
and the cab suffered injury.  The jury at the trial found a verdict
for the plaintiff and Darling, J., gave judgment in his favour,
which was affirined by the Court of Appeal (lord Reading, C.J.,
Warrington, L.J., and Scrutton, J.) but the House of ILords
(Lords Parker, Sumner and Wrenbury) unanimously reversed
the judgment, holding that after the Act of Parliament the
post ceased to be an illegal obstruction of the highway; and that
the omission to light the post was not due to the defendants’
default, but to the public regulation forbidding its being done,
for which the defendants were in no vvay auswerable. We may
note that the company forbore to ask for costs, or for the return
of the £30 damages, being simply desirous of having their rights
and duty defined.
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STREET RAILWAY—FRANCHISE—GRANT IN  REVERsion-—CoN-
FIRMING ACT—DECLARATION IN CONFIRMING ACT AS TO
AGREEMENT—STREET Ramwway Acr (R.S.0. 1887.c. 171)
5.18—55 Vicrt. ¢. 99 ONnT.

Toronto v. Toronto Railway Co. (1916) A.C. 542. This was
an appeal from the Supreme Court of Ontario. The point in
controversy was as to the rights of the Toronto Railway Company
in a portion of Yonge Street originally excepted from the franchisc
granted to the Company, but over which the city had subse-
quently acquired control. Under the Street Railway Act (R.S.0.
1887, c. 171) the city had power to grant a franchise for a street
railway, for a period not exceeding 20 years. In September,
1891, the city made an agreement with the Toronto Railway to
grant a franchise for 20 yearts from that day, and also for a further
period of ten years, provided the agreement should be confirmed
by the Legislature. The Legisiature, by 55 Vict. ¢. 99 Ont.,,
approved the agreement. At the time of the agreement the
city limits extended beyond the Capadian Pacific Railway tracks
on Yonge Street 1,320 feet, but on this 1,320 fect the County of
York had previously granted to the York Radial Ry. exclusive
rights to operate a street railway which was stiil existing, and
this franchise did not expire until 1915.  The agrecment between
the city and the Toronto Railway provided that the company was
to have the exclusive right to operate its railway in Toronto.
exeept, inler alia, over the 1,320 feet of Yonge Street hut that the
railway should have exclusive rights on the exeepted part, so far
as the eity could grant the same.  In 1915 the franchise of the
Radial Railway over the 1,320 feet having expire, the city became
entitled to grant a franchise over that part, and the Toronto
Railway applied to the Ontario Municipal Railway Board for
leave to extend its railway over the same. The Board granted
the leave, and the Appellate Division of the Supreme Court of
Ontario affirmed the order, and it is from that decision that the
present appeal was brought.  The main contention on the part
of the ¢’ty was that in 1891 it had no present right to grant a
franchise over the 1,320 feet. and that they had no power to grant
a {ranchise 1o take effect at some future time.  The judicial com-
mittee of the Privy Council (Lord Buckmaster, 1..C'., and Lords
Loreburn and Shaw) overruled these contentions and disiissed
the appeal.  Their Lordships held that a declaratory clause in
the Confirmatory Act purporting to give the effeet of the agree-
ment could not be considered as in any way controlling, modifying,
or affecting, the construetion of the agreement which it con-
Ermed.
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PATENT—CLAIM ©OF PRINCIPLE—SPECIFICATION OF PRINCIPLZ
TO BE CLEARLY MADE.

Ridd Miking Machine Co. v. Simplex Muilking Machine Co.
(1916) A.C. 550. This was an appeal from the Court of Appeal
of New Zealand. The action was for the alleged infringement
of a patent. The plaintiffs claimed that their patent covered
not merely apparatus, but a principle.  The Court below dismissed
the action, on the ground of want of novelty, and the Judicial
(‘fommittee of the Privy Council (Lord Buckmaster, L.C., and
Lords Loreburn and Shaw and “ur A. Channell) dismissed the
appeal on the ground that where a prineiple is claimed by & paten-
tee, it must be clearly and specifically claimed in his specification,
which had not been dene by the appellants,

CaNADA—PROVINCIAL TAXATION— ASSESSMENT—DOMINION LANDS
—Lesser or Crown-—B.N.A. Act 1867 (30 Vier. c¢. 3)

<. 123,

Smith v. Vermddlion Hills (1916) A.C. 569. By the B.N.A.
Act 1867, = 125, it is provided that no lands or property belonging
to Canada. or any provinee sha'l be liable to taxation. The
appellant i this ease was a lessee of certain Dominion lands,
and was assessed under Provincial Statutes of Saskatchewan, in
whieh statutes land is defined as including, for the purposes of
the Aet, any estate or interest therein.  The appellant contended
these Aets were wlira vives, as being in conflict with the B.N.A.
Aet, 50 125, and an interference with the Dominion's rights in
the Jaud, as the appellant’s lease provided that it should not be
assigned without leave.  The Judicial Committee of the Privy
Couneil (Lord Buckmaster, L.C'., and Lords Haldane, Atkinson,
Shaw, and Parmoor) afirmed the decision of the Supreme Court
of Canada, holding that the Statutes could be read as imposing
the tux upon the appellant’s interest in the lands, and should be
=0 read. to make them consistent with 5. 125 of the B.N AL Aet.

CANAPA - LEGISLATIVE AUTHORITY-— W ORK DECLARED BY STATUTE
TO BE FOR GENKERAL ADVANTAGE OF (CANADA—-REPEAL OF
ACT - BUNALD Ner 1867 (30 VieT. . 3) s. 91 (29), s. 92 (10¢).

Hawdlton Grimsby & B. Ry. Co. v. Attorney-General for Ontario
(1916) A.CO583. This was an appeal from tne Appellate Division
of the Supreme Court of Ontario. The question in controversy
was as to the jurisdiction of the Ontario Municipal & Railway
Board over a railway in Ontario which had been deelared by the
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Dominion Parliament for the general advantage of Canada, but
which Act had been subsequently repealed except as to such
parts of the railway as crossed any Dominion railway. The
Judicial Committee of the Privy Council (Lord Buckmaster,
I.C'., and Lords Haldane; Shaw and Parmoor) affirmed the
decision of the Appellate Division, though not for the same
reasons a8 that Court proceeded on. That Court held that the
Aet relied on' as declaring the railway to be one for the general
advantage of Canada did not really apply to the railway in
question. Whereas the Committee thought that, even if it did,
nevertheless its subsequent repeal restored the railway to pro-
vineia! control.

SPECIFIC PERFORMANCE—VENDOR AND PURCHASER—TIME OF
ESSENCE OF CONTRACT—PURCHASER IN DEFAULT—UNDIs-
CHARGED MORTGAGE—VENDOR ALBE TO CONVEY.

Brickles v. Sneil (1916) A.C. 599. This was an action by a
purchaser for specific performance of a contract for the sale of
land. It appeared by the evidence that time was of the essence
of the contraet, and that the plaintiff was in default (although
the Judge ut the trial found the contrary, and granted specific
performance).  The Appellate Division of the Supreme Court
of Ontario found that the plaintiff was in default, and dismissed
the action. The Rupreme Court of Canada, though agreeing
that the plaintiff was in default, considered that the decision
of the Judicial Committee in Kilmer v. British Colum**a Orchard
Lands, 1813 A.C. 319, governed the case, and therefc re rescored
the juigment pronounced at the trial. (The Chief ,ustice, and
Anglin, J., dissenting). The Judicial Committer (Lord Buck-
master, L.C., and Lords Haldane, Atkinson, Staw, and Parmoor)
distinguished the Kilmer case on the ground ti.at there, there was
2 watver of the condition as to time, and here there was none.
The appeal was consequently allowed, and the judgment of the
Appellate Divisien restored.

RuLE oF PROVINCIAL LEGISLATURE— (ONTRA(" EXTENDING OVER
TWO YEARS NOT TO BE BINDING UNTIL APPROVED BY LEais-
LATURE-—CONTRACT IN CONTRAVENTION OF RULE.

Commercial Cable Co. v. Newfoundland (1916) A.CC. 610. By
a Rule of the House of Assembly of Newfoundland it is provided
that in all contracts extending over two years, entered into by
the Government of that Colony, there is to be inserted a con-
dition that the contract shall not be binding until it is approved
by the House of Assembly. In 1909 the Governor-in-Couneil
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entered into a contract with the appellants extending over 25
vears, whereby it agreed that they should have entry, duty free.
for all cables ete., necessary for carrying out their operations.
The contract did not contain the provision required by the Rule.
and was never approved by the Assembly. The Supreme Court
of Newfoundland held that the agreement was not binding on
the Government, and the Judicial Committee of the Privy Council
{Lord Buckmaster, 1..C., and Lords Haldane, Atkinson, Shaw
and Parmoor) affirmed the decision. Their Lordsuips, in doing
50, held that an Act of the Colony authorizing the G¢vernor-in-
Council to remit any duty or toll payable under an Act of the
Col»»y extended only to the remission of duties, or tolls, in a
particular case. and not to granting a prespeetive and continuing
exemption.

Muxnioiral, CORPORATION— (CONSTRUCTION OF SEWER—INTER-
FERENCE WITH GAS MAIN—' LAND "—INJURIOUS AFFECTION
Oxrarto Municieal Aer (R.8.0. 1913, . 192) s. 321,

s, 323 (.

Taronto v. Consumers Gas Co. (19163 A,CL 6145 This was an
appeal from the Appellate Division of the Supreme Court of
Ontario.  The appellants, a municipal corporation, constructed
4 sewer under a street in Toronto, the frechold of which was vested
in them.  In deing so, it heeame necessary to lower the respond-
ents’ gas main, and the question at issue wax, whether or not the
corporation was bound to compensate the Gas Company for the
expense oceasioned to them by this interference. The Judicial
Committee of the Privy Couneil (Lord Brekmaster, L.C., and
Lords Haldane, Shaw and Parmoor) agreed with the Court
below, that as the word “land ™ under s. 321 (b) of the Municipal
Aet jnehudes a right or interest in, and an easement over land.
the Gas Company was under s, 325 (1) entitled to compensation
as for land injuriously affected by the corporation’s operations.
and the appeal was accordingly disimissed.

Pz Covrr JURLSDICTION ABANDONMENT OF VOYAGE
FrE1GuT.

The St Helena (1916) A.C. 625, The facts in this case were
that a British vessel before the outbreak of the war shipped a
eargo for an American corporation to be delivered to the con-
signor’s order at Hamburg.  Before the voyage was completed
war broke out with Germany, and the vessel abandoned the
vovage, and proceeded to a British port where the cargo was
seized as prize, but subsequently released, without any formal
order of the Prize Court, to the owners.  The eargo being then
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in the Manchester Canal Ce’s. warehouse, the shipowners notified
the Canal Company of their claim for freight, and the Canal
(ompany delivered the cargo ot the owuers against a deposit
of £1,680 to meet the claim for freight. The shipowners then
commenced an action claiming to be entitled to be paid freight,
but this action was dismissed on the ground that, as the voyage
had heen abandoned, no freight was payable. The shipowners
then applied to the Prize Court for a declaration that they were
entitled to some remuneration in lieu of freight for carriage of
the gooas and Evans, P.P.D., referred it to the registrar and
merchants to determine what remuneration the shipowners
were entitled to in the circumstances, and it was from this order
that the owners of the cargo appealed, clasiming that the Prize
Court had no jurisdiction to make any such order, and even if
he had, it ought not to have been made. The Judicial Committer
of the Privy Council (Lords Perker, Sumner, Parmoor, and
Wrenbury) were of the opinion that the Prize Court had juris-
diction to determine all incidental matters arising in regard to
property seized as Prize, even though it may be released, but on
the menits of the case they reversed the order of Evans, P.P.D.,
on the ground that, the voyage having been abandoned, the
shipowners could have no right to freight, or any compensation
in lieu of freight, in respect of cargo seized in an English port
suhsequent to the abandonment of the voyage.

ArserTaA—HusBannp  anp WIFE—MARRIED WoMEN'S RELIEF
AcT (ALBERTA 1910 ¢. 18) 8.5. 2, 8, 10.

Drewry v. Drewry (1916) A.C.631. Py astatute of the Province
of Alberta 1910, ¢. 18, it is provided that the widow of a testator
whose will gives to his widow, in the opinion of the Court, less
than she would get if he had died intestate, may apply to the
supreme Court for relief, and on any such application the Court
is cinpowered to make such allowance to the applicant out of her
decensed husband's estate disposed of by his will as may scem
just and equitable; but it is also provided that any answer or
defence that would have been available to the husband in any suit
for alimony shall be equally, open to his executors or adminis-
trators, in any application under the Act. The widow of the
deceased testator in this case, had twenty-four years prior to his’
death, without any legal justification, separated irom him, and
lived apart from him during the remainder of his life. Not-
withstanding this fact, the Courts of Alberta granted the widow
relief. The Judicial Committee of the Privy Council (Lord
Juckmaster, L.C., and Lords Haldane, Atkinson, Shaw and
Parmoor) reversed the decision, holding that in such circumstan-
ces the wife could have had no claim to alimony.
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Reports and Rotes of Cases.

Dominion of Canava.
SUPREME CCURT.
Que. ) [Oct. 18, 1916.
MoxtarviLLg Laxp Co. r. Economic Reavty, LIMITED.

A ppeal — Jurisdiction — Matter in controversy-— Supreme Court
Act 5. 46 (b) and (c)— Action to remore clowd on title—
Discharge of morlgage—Deferment of payment of instalmenis
or of price—-Title to land-—Future rights,

The judgment appealed from maintained the plaintiff's action
brought to obtain an order that it shouwd not be obliged to pay
certain deferred instalments of the price of land sold to it by
the defendants (appellants) with warranty against all hypothees,
save one for $2,000, until the discharge of certain other incum-
brances alleged 1o be registered as affecting the said lands and
for cosis of protest, cte., amounting to $33.99.  On motion to
quash an appeal takon rom this judgment to the Supreme Court
of Canada:—

Held (Duff, J., taking no part in the judgment), that, as there
was no amount i controversy of the sum or value of $2,000, nor
any matter in controversy relating to the title to lands or to
matters where future rights thereto might he bound, the Supreme
Court of Canada had ne jurisdiction to entertain the appeal
under the provisions of s. 46, x.x. b and ¢ of the Supreme Court
Act, RB.C. 1906, ¢. 139, Carrier v. Sirais (36 Can. S.CR.
221} applied. :

. ppeal quashed with costs.

. Dessandes, K.('., for the motion; St Germain, K.CL, contra.

Ont.} [Dec. 30, 1916.

Crry or ToroxTo r. LAMBERT AND INTERURBAN KLECTRIC Rway.
Co.
Negligence—~Eledric shock-— Action agaias' two defendants—Find-

ings of jury—dJoint liability - Agreement between defendants- -

Iight to indemnity.

In an action against two parties claiming from them jointly
and severally compensation for the death of plaintiff’s son from
cleetrie shock caused by negligenee of both defendants, may be
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held liable if the negligence of each was a real cause of the ac-
cident; for either to escape liability it must be proved that the
negligence of the other was the sole cause.

By an agreement between the Interurban Electric Co. and
the City of Toronto, operating the Hydro-Electric System, the
former undertook to ‘“‘save harmless and indemnify the said
corporation . . . against all loss, damages . . . which
the corporation may . . . have to pay . . . by reason
of any act, default or omission of the company or otherwise
howsoever.”  An employee of the company was killed in course
of his employment and in an action by his personal representative
the jury found that the city and the company were cach guilty
of negligence which caused the accident.

Held, that the agreement did not apply to the case of damages
which the city would have to pay as a consequence of its own
negligence and neither relicved it from lisbility nor entitlea ii
to indemnity. Judgment of the Appellate Division (36 Ont.
1..R. 209), affirmed.

Appeal dismissed with costs.

. ). Colguhoun, for appellant; B. N. Daris. for Lambert:
D. Inglix Grant, for Interurban Electrie Co.

Omt.] (Dee. 30, 1916,

CourNty oF WENTWOoRTH r. HaMILTON Rapial ELEcTrIc Rarnway
Co. anp Crty or HaMmiutox.

Portion of county road—Railway franchise—Avnnual payments
Divisibihity  ajter  annwexation—Ontario Ratheay and Muni-
cipal Board-—-Order for anneration.

In 1902, the County of Wentworth passed 2 by-law by which
an eleetric railway company was given the privilege of running
cars over a ¢ounty road on paying annually a certain sum for
each mile of the operated read.  In 1909, territory of the county,
including part of said road, was anncxed to the City of Hamilton.

Held, that the agreemeut with the railway company remained
in foree in reepect of the portion of the road so annexed and the
county was entitled to the whole of the annual payment as if ile
annexation had not taken place.

The railway company, by agreement in writing, acceepted the
said by-law of the county and covenanted with the latter “their
suecessors and assigns ' to perfors all the conditions thereof.
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Held, that the City of Hamiltor did not, as u consequepce of
the annexation of county territory, become the “successor” of
the county under said agreement and by-law so as to be entitled
to a proportion of the payments to be made by the railway com-
pany thercunder.

Judgrient of the Appellate Division ‘35 Ont. L.R. 434),
reversed and that of the trial Judge (31 Ont. L.R. 659), restored.

Lynch -Staunton, K.C., and Counsell. for the appellants.

Rose, K.C.. and Waddell, K.C.. for the City of Hamilton,
respondent.

Leighton McCarthy, K., and Gibsoi, for the Hamilton Radial
Raitway Co.. respondents.

Ont.| [Feu. ¢
MacEwax v. Toroxto GENERAL TrRUSTS CORPORATION.

tontract-—Consideration—Settlement of action — Statute of Frauds
—~Trade agreement—Restraint of t-ade—-Criminal Code, sec.
498.

In 1905, M. and his two brethers eutered into a contract with
IR, by which they gave him exclusive contrel of their salt works
with some reservations as to Jocal trade.  R. assigned the contract
to the Dominion Salt Ageney, a partnership conssting of his
firm and two salt manufacturing companies, which ageney
thereafter controlied about ninety per cent. of the output of
manufacturers in Canada.

H.ld, that, as the output was exceeded by the quantity im-
ported which may have competed with it, and as the price was not
enhanced by reason of this control by the agency, the contract
had not the effect of unduly restraming the trade in salt and did
not contravene the provisions of sec. 498 of the Criminal Code.

In 1914, M. as administrator of his father's estate, brought
action egainst the estate of C. who, in his lifedme, had been
president of the Dominion Salt Ageney and president of aud
largest sharcholder in one of the companies comprising it.  This
action was based on an alleged agreement by €., in connection
with the settlement of a prior action against the three partners
in the ageney, by which he promised to pay five-sixteenths of
the differenes between the amount claimed and that paid gn
settlement,  Evidence of the agreement was given by the plain-
s solicitor i the former action and by defendant’s soiicitor
BRI

Held, reversing the judgment of the Appellate Division (36
ont. LR 244), Fitzpatrick, CJ., and Duff, J., dissenting, that
the ~etlement of the action was good consideration for C's
contaet s that his agreement was not a promise to answer for the
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debt of another and did not need to be in writing; that it was
sufficiently proved; and that the evidence of the plaintiff's solicitor
in the former action was corroborated (R.S.0. 1914, ch. 76.
see. 12), by that of the selicitor for the defendants.

Fer Anglin, J..—The solicitor was not an interested party
and corroborution was not required for that reason; if required
for uny other it was furnished.

Tie original agreement transferring the salt business to R.
was executed by the three brothers “as representing the estate
of M., deceased.”” The action which was settled was brought
by the same three persons. After the settlement letters of ad-
ministration to M’s estate were taken out.

Held, that the present action was properly brought in the name
of the administrater but, if necessary for defendant’s protection,
his two brothers might be added as plaintiffs.

Avpeal allowed with costs.

ffarrowc, for appellant.  Weir, for respondent.

EXCHEQUER COURT.
Audette, J.] [Dece. 30, 1916.
1.4 CoMPAGNIE ENERALE D'EENTREPRISES PUBLIQUES v. THE
KinG.

Collision—-King's ship—The Exchequer (ourt Adt, sec. A1 ic)- -
P q
“ Public work "— Negligence.

Except under special authority the Crown canmot be im-
pleaded in the Courts, nor will an action in tort lie against it.

2. The Crown is not responsible in damages for collision
with a King's ship in the absence of any stawutory provision
therefor.

3. A collision occurred on the River St. Lawrence between
Levis and Quebec wherein the suppliant’'s scow-de rrick was injured
by a ship belonging to the Crown.

Heid, that the suppliant could not recover under sub—soc (€)
of sce. 20 of The Ezxchequer Court Act as the accident did not
happen on a nublic work.

A. Morcband, for suppliant.
F. E. Meredith, K.C., and J. Gosselin, for respondent.

Awlette, J.] Jacon v. THE Kwic. {[January &.
Death resulting from negligence—Crown’s servaid  Sub-sce. (f) sec.
20 The Exchequer Court Act-——*Upon, tn or about.”

In the course of a shift of a gang of men fron one bunker to
another in the hatchway of a collier, being unloaded by means
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of & clam from a crane trestle on a government pier upon which
extended spur lines of the Intercolonial Railway, the clam was
kept in operation during such shift, and the suppliant was struck
by the same and killed.

Held, that the omission to stop the operation of the clam
during the shifts “in, on or about,” the Intercolonial Railway,
wi < negligence for which the Crown was liable under sub-sec. (/)
of see. 20 of The Exchequer Court Ad. .

E. Belleau. K.C., for suppliant. E. Gelly, lor respondent.

Province of Ontario

SUPREME COURT.

sutherland, J.} Dobvs r. Harpren. 132 D.L.R. 22
Mortgage—~Assiyrment af charge-—State of account.

The state of accounts can only affect the ass'gnee of a charge
or mortgage under the Land Titles Act, R.8.0. 1914, ch. 126,
in so far as payments have been made subsequent to the date
of the mortgage; if without actual notice when the assignment
i~ made the assignee is not affected by the fact that the amount
for which the mortgage wus given has in fact never been paid.

{Land Titles Aet, RS0 1914, ch. 126, sec. 534 Convevancing
and Law of Property Act. R.00 1914, ch. 109, considered.]

2. Murtgage- - Blanks -Chargee  froudulently  named --Bona  fide
assignee.

The faet that a mortgagee is fraudulently named in a mortgage
exeented in blank does 1ot affect the right of a bond fide assignee
to treat the person named as the valid holder of the charge.
aithough in fact the latter had paid nothing to the mortgagor;
it ix only in so far as payments have heen made that an assignee
is affeeted by the state of the account.”

J. K. Jones and V. . Hatten, for plaintiff.

Bradford, K.C'., for defendant.

ANNOTATION ON THE ABOVE caskE rkom D.L.IR.

The prominent features of this ease are as follows:
1. A doenment signed 1n blank.

2. mortgage or eharge, without consideration

no money having been
advineed.
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3. A receipt for the mortgage money contained :n the body of the charge.

4. An pssignment of the charge for valve to a purchaser, without notice
that no money had been advanced.

5. No notice of the assignnent to the chargor. and no coneurrence by him
in the aseigninent.

6. The defence of purchase for value without notice, not considered in the
CINET.
{. Ducument signed in blank - -At the common iaw. o document under seal
execite 1in blank is not a dead, and cap only be filled up by someons other
than the signer upen proper aathorization: Armour on Real Property, 2nd
|‘-l.. L8 3‘\1?.

There may be somne differciice of opinion as to whether this principle should
Ix- applied to dealings under the Land Titles Act, R.S8.0. ch. 126.

By scc. 30 (1). Every registered owner may, in the prescribed manoper,
+}arge the land, ete. By sec. 38 (1), he may, in the prescribed manner, tians-
for the land. The presc—he! [ -nner is not defined in the Act. But sec.
9 (1) declares that every transfer or charge signed by a registered wner
shall confcr a right to be registered.  And see. 102 provides that ‘“notwith-
standing the provisions of any statute, or any rule of law, any charge or trans-
fer of land registered under this Act may be duly made by an instrument
aot under seal,” and it is to have the same effect as to stipulations therein as
i1t were under seal. (It is noticeabie that transfers of charges are not in-
~uged in these provisions, aithough the custom is to dispense with a seal.)
<o far as these provisions are concerned, sealing alone is dispensed with.

And it might be inferred that the other provisions of law respecting convey-
anees should apply, were it not for the fact that when a signed transfer or
rharge is presented to the Maser of Titles, the transferee becomes entitled to
be registered as owner or chargee under see. 69, and to receive a certificate of
swnenship. 1t seems, therefore, that if the transfer or charge were originally
voidd by reason of its having been signed in blank. it becomes effective by the
regiatration, and enables the transferee or chargee to pass un to his purchaser
s pood title to the land or charge.

2. Morigage withoul consideration. It cannot be doubted that where a
mortgage is made for an anticipated advance, and the sdvance is not made,
nothing can be recovered by the mortgagee; and the mortgagor has a clea-
rizht to have the instrument delivered up to be cancelled.

3. Receipl embodicd in conceyance.—By R.8.0. ch. 109, sec. 6, ' A receipt for
congideration money or securities in the body of a conveyance.shall be a suffi-
cient discharge to the person paying or delivering the same, without any further
receipt being endorsed on the conveyance.”” The English practice was to
ignore the receipt in the body of the conveyance, and, when the purchase
money was paid, to endorse a receipt therefor on the conveyance; and
:bsence of such endorsed receipt was constructive notice 1o a subsequent
purchaser that the money had not been paid. This was not the practice in
Ontario; but, in any event, this enactinent renders a separate receipt for the
purchase money unnecessary. But the purchase money must be actually
paid or the securities actually delivered. It is difficult to see what, if any,
change has been made hy this ensctment as to the relations between vendor
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and purchaser. LEquity elways allowed a vendor to shew the non-payment
of the consideration notwithstanding the receipt. Under this enactment. the
receipt is a discharge only if the money has been paid; and it is still open to
the vendor to shew, as againet his purchaser, that the money has not been
paid. notwithstanding the re ipt. In other words, as between vendor and
purchaser, if the monev has been paid the embodied receijst is a discharge
to the purchaser; if it hus not been paid the enactment does not operate to
make the receipt a good discharge.

it is as against a subsequent purchal -r only that thir section becomes o
real importance,

1. Purchase for value without notice--Embodied ceceipl. - By sece. 7 of the
same Acet it is provided that s receipt in the body of a conveyvance ‘shall, in
favour of a subsequent purchaser. not having notice that the money or other
consideration thereby acknowledged to be received was not in fact paid or
given. wholly or in part, he sufficient evidence of the payment or giving of the
whole amount thereof. ™

The conditions necessary for he application of this seetion are that there
should be a receipt in the conveyunce, and no notiee to the purchaser that the
consideration has not been paid wholly orin part.  Under these circumstances
the receipt is “sufficient " evidence of the payment of the whole.

“Sufficient evidence™ in reeitals under the Vendor and Purchaser Act.
RSO0 eh. 1220 means primd faric evidenee only of the facts recited, beeause
1t is qualified by the phrase “exeept in 20 far ax they are proved to be in-
acenrat

Undaer the present ennetment. soflicient evidenee is interpreted to mean
conelrsive evidenee.

In Jones v, MeGrath, 16 LR, 617, suen o receipt was held to be con-
clusive, 1n favour of a purchaser who had no notiee that the consideration
mentioned in the deed had not heen paid.  Ferguson, J., delivering the judg-
ment of a Divisional Court. said (. 623) that the purch.ser is by law auth-
orized to deal on the footing of that consideration having been patd upon
the exceution of the convevanee.”  And he further remarked that, if the
receipt was suflicient evidence at the time he was paying away his morey, it

should not e held to be insufficient evidence in his favour of the same fact
at any subsequent ti ne when it is out of his power to regain his fermer posi-
tion.

In Lloyds Bauk v. Bullock, [1896] 2 Ch. 192, a trustee, entilled to sell,
executed a convevance containing a receipt for the purchase monev to A,
who deposited the deed with the plaintiffs for an advance, without having
paid the trustee arxvthing, and the plaintiffs were held to be entitled to rely
on the statutory effeet of the emibodied receipt as proof of pavment to the
trustee.

Bateman v, Hunt, [1904] 2 K.B. 530, was very like the principal case.
The defendants applied to a solicitor for a loan, and executed s mortgage
containing a reccipt to the solicitor's clerk. The full amount of the loan was
not advanced. The solicitor's clerk subsequently, at the instance of the
solicitor, assigned the mortgage to him, and he made a sub-mortgage thereof
to the plaintiff’s testator. It was held that the plaintiffs were entitled to
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protection under the receipt, which to them was conclusive evidence of the
payvmem ~f the whole consideration expressed i .ae original mortgage.

By the interpretation clause of the same Act (R.S.0. ch. 109) the word
‘conveyance’’ includes assignment, mortgage, etc.: sec. 2 (a), and mortgage
includes charge: sec. 2 (c).

The effect of this enactment standing alone is therefore to put the assignee
of a mortgage in almost the same position a» the purchaser of land, where
the fact is that none, or some part only, ot the consideration has actually
heen advanced. The assignee ie entitled to assume (in the absence of notice
to the contrary) that the whole consideration has been paid, and need make
no inquiry of the mortgagor or chargor. But he takes subject to the state of
the accounts between the mortgagor and mortgagee as to subsequent deal-
iags betweer them.

5. No nolice of assignmenl lv morigagor.—A mortgage or a charge s a
«hose in action and subject to the enactment relating to the assignment of
choses in action. By R.8.0. ch, 109, sec. 49, it is provided th2t any absolute
assiznment of a chose in action “of which express notice in writing shall have
heen given to the debtor’ shal! be effectual in law to pass and transfer the
legal right to such chose in action *from the dute of such notice.”

It is clear from this enactinent that the right to the debt, as distinguished
from the title to the land, depends upon the giving of the notice. The title
in the assignec is not legally perfect if the notice is not given. No time is
fixed or limited for the giving of the notice, except that it must be given
hefore actiun brought. otherwise the plaintiff's title will not be complete.
In Baleman v. Huat, {1904, 2 K.B. 530, supra, the notice was not given by
the sub-mortgagee, but it was given by his executors. the plaintiffs, before
aetion brought, and it was held to be effectual.

In Pringle v. Hutson, 14 O.W.R. at p. 1083, it is pointed out that the
assignee of a mortgage cannot sue without adding the mortgagee if he has
a0t given notice of the assignment to the mortgagor. It does not appear
from the report of the principal case whether notice of the assignrient was
viven. But it may be assumed that, if such a notice had been given to the
mortgagor, he could have hecnr pat on the alert, and that something would
have been heard of that at the trial. It may be good poliey, however, on
the »art of the assignee of & mortgage, not to give the notice until his trans-
aetion ig completed, inasmuch as he is so well protected by the receipt clause.
And in any event, the requirement as to notice is no protection to the mort-
gagor, in a case where the mortgage money is not advanced, because it is
not required to be given until after the assignient has been effected.

6. The defence of purchase for value of a morigage.—This point was not
dealt with expressly in the case, except in so far as the embodied receipt pro-
teeted the plaintiff. There is another enactment, the effect of which is proh-
lematical, in view of the present case and the authorities upon which it
was decided. By R.8.0. ch. 112, sce. 12, it is enacted that “the purchaser
in good faith of a mortgage way, to the extent of the mortgage, and crcept
as against the mortgagor, sct up the defence of purchase for value without
notice in the same manner as a purchaser of the mortgaged property might
do.”  Reference mav be made to two articles on defenee of purchase for
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value without notice; 3 C.LLT. 1, by A. . Mamsh. Q.C., and 17 C.L.T. 282,
by John 8. Ewart, Q.C. Purchase for value without notice was always a
defence, and not an instrument of attack. The defendant holding the legal
estate was protected, under the circumstances, a8 against equities, under the
maxim, where equities are equal the law will prevail. As between equitable
interests only, the defence had no place. Consequently the provision that a
mortgagee may set up the defence in the same manner as the purchaser of
the mortgaged property (an equitable interest only) is somewhat cryptic.
An assignee of an equity of redemption never could have set it up in a Court of
Equity, because he had not the legal estate. But attributing full significance
to it, as if it stood + ithout this qualifieation, what is its effect? It is still a0
defence only. Possibly. matter of forin in pleading might be disregarded.
But 1f the defendant in the principal case had counterclaimed for rescission
of the charge and assignment. the plaintiff would have been put to her defence
of purchase for value without notice. Similarly if the action had failed for
want of notice of the assignment, and after dismissal the defendant had com-
menced an action for rescission, the plaintiff would have been put upon the
same defence. But the obvious answer would have been—that defence
cannot be set up against the mortgagor.

The case would now stand thus:—*Conveyance” includes *mortgage.”
and “mortgage” includes “charge” (R.S.0. ch. 109, sec. 2 (a) and (b)).
Applying these enaetments to see. 7 of the Aet. in so far as it applies to the
particular ease. it wou'd read as follows: **a receipt for consideration money in
the body of a charge shall. in favour of a subsequent purchaser of the cherge.
not paving notice that no consideration was paid, be sufficient evidenee of
the payment of the whole consideration.””  On the other hand, defence of
purchase for value without notice eannot be set up against the mortgegor.
And, if the defence of the assignce under the foriner enactment is in fact the
defence of purchase for value without notice, we have here two contradictory
enaciments.  The enactment as to the receipt can only be taken advantage of
by a purchaser without notice. but apparently it does not constitute the
defence of a purchase for value without notice as formerly understood.  And
if the assignec relies on it, he need not resort to that defence at all. It seems
clear that in order to eafl for the applicatiof of sec. 12 of R.8.0. ch. 112, the
mertgagor must be o party to the jroceedings; and he must ex hypothesi alan
be an attacking party in order that the defence may be get up. If se, he
cannot set up the defence of purchase for value, but he may set up that the
enmibodied receipt is conclusive proof that the mortgagor received the mort-
gage money.

An assignee of 1 mortgage might be attacked by another assignee from the
same assignor.  Or he might be ailtacked by some other person who had an
equitable right to the land, and defend his legal estate to the extent of the
mortgagee. In both of these cases he niight set up th.~ defence. But, where
the mortgagor attacks, the saving of the right to set . the defence against
him. is poor satisfaction, if the mortgage contains & receipt for the money.

E. Dovaras Anvovr, K.C.
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Province of Manitoba.

KING'S BENCH.

full Court.| 32 D.L.R. 37.
STUsBs r. STANDARD RELIANCE Morkreace Co.

I nterest—Mortgage —Statement of rate.

The provisions of s. 6 of the Interest Act, R.8.C. 1906, ¢. 120,
are not sufficiently complied with, if a mortgage, under which
payments of prineipal and interest arc blended, states the amount
of principal and the rate of interest, but does not state whether
the interest is ealculated yearly or half-vearly. The intention
of the Act is that the rate of the interest and how it is computed
<hall be stated plainly on the face of the mortgage.

Wilson, K.C., McAlister and Carland, for appellants.

Bergman, for respondent.

ANNOTATION ON THE ? 30VE cask rrom D.L.R.

T'hree decisions involving sn interpretation of the Interest Act (H.5.C
1406, ch. 120), have been given in Alberta, and one in Manitoba. The de-
vision of Beck, J. (Alberta), in Canadian Mortgage Investment Co. v. Baird.
30 DLLR. 275, was in opposition to the opinion expressed in the other three
deeisions.

The section to be construed remds as follows:

6. Whenever any principal money or interest sccured by mortgage of real
estate i, by the same, made payable on the sinking fund plan, or on any plan
nrder which the payments of principal money and interest are b'ouded, or
on any plan which involves an allowance of intereat on stipulated .cpayments,
no interest whatever shall be chargeable, payable or recoverable, on any parg ‘
of the prineipat money advanced, unless the mort age contains a statement
<hewing the amount. of such principal money and the rate of interest charge-
«hle thereon, calculated yearly or half-yearly, not in advance.

In the Colonial Investinent Co. v. Borland, 6 D.L.R. 211 (1912), the mort-
wuge contained a covenant to pay $600 and interest at 12 per cent. per annu :
hy equal monthly instalments.C Harvey, .J. (delivering the judgment of the
Court), said: “There is nothing in the covenant to pay the prircipal and
interest at 12 per eent. to suggest that it is in the result the same so far as ;
smount is concerned as the pavments under the proviso, and slight computa-
tion shews that it is not.”” {t will be noted, therefore, that though the mort-
wage slated the amount of principal and the rate of interest per annum, the
Court held that this was not the *statement ** required by see. 6 of the Interest .
\ct. ““Moreover,” snid the Court, “it is not a compliance with the statute,
<inee it provides for interest monthly, and not vearly or half-yesrly in ad.
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vance.”  But the Interest Act, sec. 6, ( oes not say that interest shall not Le
payable except yearly or half-yearly, but merely that it shall contain a
statement shewing “‘ the rate of interest. calculated yearly, or half-yearly, not
in advance.” It is submitted as beyond the possibility of successful dispute
that interest calculated yearly or half-yearly muv nevertheless be made
payable in equal monthly instalmente.

In the Canadian Northern Investment Co. v. Camervr.. 32 D.L.R. 34, the
mortgage staled that the principal was $1,400 and the interest thereon at the
rate of 10 per cent. per snnum, the blended amounts being made payable in
ten half-yearly instalinents of $179.9¢ en~h.  The action was tried by Harvey,
C.J. (Alta.), and in the judgment he said: **There is no statement conveying
the information the statute demands. Only by a somewhat involved calcula-
tiun can the rate of interest be determined. The instalments are payable
half-yearly, but it by no means follows that the amount is uscertained by cal-
culating it half-yearly. It may. perhaps, be said that the statement does
not require to shew that it is calculated not in advauce, becausc the statute
prohibits it being calculated in any other way, but inssmuch as interest may
he caleulated either vearly o half-yearly (that is, the statute permits it), it
is necessary for the mortgagor to know which it is.  The mortgage fails to
comply. both in form and substance, with the conditions of the statute.”

The Canadian Morlgage Investment Co. v. Baird, 30 D.L.R. 275, was tried
Letore Beek, J. (Alta.), and his judgment was given less than one month after
the one last mentioned.  "The mortgage in question contained a clause to the
«fTeet that the parties agreed that the principal sum was $1,300. and the rate
of interest 10 per cent. per annum.  The Judge said: ‘I think this a suffictent
compliance with the Act.”™  He held that ne statement in figures indicating
the method of caleulation was necessary.  **Statement,” in his opinion,
meant no more in the Interest Aet than “Statemeni of elaim™ meant sn the
Judieature Aet. The words “‘not in advance” were, he said, n.cely a pro-
hibition. "The purpose of the Aet was, he thought, 1o enable . he mortgagor
1o make hus own caleulutions,

In Stubbs v, Standard Idivnce Morigage Co. «(Man.) xup 1, the mortgage
contained precisely the same informution as in the action -ust mentioned.
hut the Court of Appeul preferred the opinions given by the Alberta Court
of Appeal and by Harvey, (".J., both above stated, to that of Beck, J. In
delivering the judgment of the Court, Richards, J A, said: <1 *hink that the
intention of the Act is, that there shall be stated plainly, on the face of the
mortgage, not only the rate of interest, but how the same is compuiad, so
that the mortgagor shall, when entering into the contraet, be informed how the
named interest had heen ealeulated (whether yearly or half-yearly) and that
he shall afterwards, if he be able, eheek over the amounts and see how he
~tands.”

This Iast decision goes nearer than any other to expressing distinetly
what seems to have been the ieceling of all the Judges except Beek, J., as to
the purpose of the Act. Tt scems to mean that in a mortgage providing for
veriadical payments of blended amounts, there shall be o caleulation in figures
shewing how each amount is constituted, by distinguishing prineipal and
iterest, and stating that the interest is enlenlated vearly ar half-vearly. as




REPORTS AND NOTES8 OF CASES. 73

the case may be, at a named rate. No other method would enable an illiterate
or inexperienced mar to do what the mortgagor, it is said, should be enabled
to do. ’

RBut the purpose of a section of the Act must be gathered from its words,
if they can be construed precisely, e~d, if not, they should be gven a sense
which, though not correct grammatically, ig in harmony with the whole Act.
If the words of the section admit of more than ou construction, tke true
meani-.g is to be sought in the context, but the language must not be strained
on a.count of the supposed intention of the legislature. (Maxwell on Stat-
utes, Let us then examine the words of sec. 6 with their context. They deal
with 1 -ortgages on real estate under which payments of principal and interest
are blended. It is provided that the mortgage shall contain a statement
shewing the rate of interest chargeable thereon, but no restriction as to the
rate which may be charged, and though the rate she'vn must be ‘“calculated’”
“vearly or half-yearly,” it is not said that the payments shall not be weekly,
monthly, or otherwise.

“No interest whatever shall be chargeable unless the mortgage contains a
statement shewing the rate of interest, calculated yearly or half-yearly, not
in advance.”

Beck, J., held that the mortgage need not shew that the interest was not
caleulated in advance, since ‘“not in advance” were merely prohibitory words,
and need not ccntain figures shewing the rate of interest, and that it was
calculated vearly or hall-yearly, since, in his opinion, a covenant to pay a
named rate yeatly or half-yearly was a “‘statzment” in the sense that word is
used in “statement of claim,” ete. But upon critical examination it appears
that the word “statement’ cannot be construed in that detached way; it
must be “a statement shewing the rate calculated yearly or half-yearly;” not
the rate at which it was calculated, but the calculation itself.

In see. 4, dealing with mortgages not on real estate, it is provided that if
the contraet does not contain “an express statement of the yearly rate or
percentage of interest,” certain consequences shall follow. This is the kind
of a statement that Beck, J., thinks sec. 8 aims at, which it clearly is not,
for, by the very words of secticn 4, mortgages on real estate are excepted.
A statement of a yearly or half-yearly raie is a different matter then from a
“statement shewing a rate calculated.”

It is submitted, therefore, to be the better opinion that mortgages o' real
estate under which payments of principal and interest are hlended should
contain a detailed statement in figures shewing how each payment to be made
thereunder is made up, distinguishing principsl and interest, and shewing
that a named rate is charged yearly or half-yeaily.

The fact that so much uncertainty admittedly exist. about a matter of
freqquent. oceurrence and grest imporiance is a reflection upon the draftsman-
ship of see. 6. Indeed, the whole Interest Act could be improved casily in
its construetion.

o oy e ¢ e By s 7t
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Book Reviews.

Mounted Police Life in Canada A record of thirty-one year’
service. By Capraiy R. Brrton Deane. (assell & Co.,
I.td.. London, New York Toronto and Melbourne. 19186.

This is the first attempt so far as we know to give a view of
the North West Mounted Police from the inside and no one
better qualified for the task could undertake it than the author.

The history of this force is replete with romantic incidents,
records of devoted serviee, soidierly discipline and heroic deeds.
The North West Mounted Police have played a striking part
in the orderly development of that portion of our Dominion
where its services were required.  As a faetor in the adiinistratjon
of justiec it has been both paternal and fraternal—a wise parent
as well to unruly white men as to the wavward and uneducated
Indian= when called upon to control, te punish and to proteet,
and a brother to Jose in trouble and in need of advice,

Stories many have been told of the fearlessness of the brave
men who seemed naturally to drift into such a service; and who
therein exemplified the dominance and the iunate love of law
and order, justice and air play which has made our great Anglo-
Celyie raee the best and most suecessful colonising people the
world ha ever seen.  As an illustration, it is known that one
policeman has travelled many miles over the pathless prairies
to an Indian Reservation, and there, single-handed. arrested an
Indian aceused of some scrious erime. perhaps, murder: no
resistanee being attempted, for the acceused knew not only that
the policeman was the best man of the two. but he and his friends
also knew that escape was not worth  he risk, and that at the
back of this lonely but fearless determined man was England’s
Justice: If guilty he knew he would be punished, hanged if that
should be the sentenee, but 'if innocent that he would be returned
safely to his people. .

The writer, when ftravelling through Dakota, Montana
and Tdaho some vears ago. met many of the offieers of the United
States army stationed there and they all expressed the greatest
admiration for the Canadian foree and the results obtained:
comparing it with the methods of their Government which left
their Indinns to the tender mereies of unserupulous agents and
sutlers whose frequent ill treatment aned cheating of the Indians
often led to reprisals and bloodshed.,




BOOK REVIEWS, 75

The book before us begins with a sketch of the author’s life
at the various posts where he was stationed, interwoven with
many stories of prominent men with whom he was brought in
contact, and incidents telling of the nature and hardships of the
service of this splendid body of men. Thc later chapters are
the most interesting to lawyers, giving as they do records of
numerous criminal trials which Captain Deane was called
upon to manage, and, in connection with them, to hunt up and
a;rest offenders, to collect evidence and often to instruct magis-
trates as to their duties. These interesting and picturesque
chapters make most interesting reading.

The Journal of the Society of Comparalive Legislation, edited by
Sir Jounx MacponyNEL, K.C.B., LL.D., F.R.A., and Epwarp
MansoN. New Series, vol. 16. London. John Murray,
Albamoral St., W. 1916.

The conteats of this series are varied and interesting, covering
a great variety of subjects, giving a bird’s-eye view of much
that s going on of legal interest in British jurisprudence through-
out the Kmypire.

War Rotes.

On the Ist instant the Huns began the threatened intensified
ruthless submarine war.  All ships within a certain area to be
sunk without warning, whether neutral or belligerent. All
piedges as to submarine warfare are cancelled. One American
ship only to be permitted to sail onee a week te and from England
and such ship not to be molested if it goes on a described course
and to a named port. .

On the 5th instant the President of the United States severed
diplomatic relations with Germany and instructed Mr. cwerard
to leave Berlin and handed Count Von Bernstorff his passports.

We have remarked before now that the legal profession has
sent more men to the front in proportion to its numbers than any
other class of citizens.  This is well illustrated by a report from
the Calgary Bar Association. At the outbreak of the war the
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Association had a membershuip of 126 duly qualified lawyers
practising in Calgary. Of theze 30 have gone to the front, some
of them never to return. In addition to the Bar 30 law students
from the Calgary offices havz also joined the ranks. The record
of Western Canada is splendid. When we compare this with a
certain province in Eastern Canada one naturally asks the reason
why one provinee shiiks its responsibility as a component part
of the Dominion, and lets the other eight provinces protect them,
their wives and their children. There must be a reckoning for
tiiis some day. Inthe meantime why should not the Government
enforee the Militia Act of Canads, and put all parts of the
Dominion on the same footing 2o far as military serviee is con-
cerned?

Beneh and Bar.

_ W SOCIETY OF ALBERTA.

The proceedings of the sixth general meeting of the Bar, held
st LEdmonton urger the auspices of this society, in December
last, was one of great inierest to the prefession of Alperts, angd
severil of the natters discussed had also an interest for members
of the profession in other provinees. We regret that want of
sputee prevents our giving an extended report of what was done
and said.  We can only refer to a few of them:-—

A report was presented of the committee on the evils of a
patronage svstem which resulted in a resolution to the effect that
the efficient administration of justice would be promoted by the
appomntment of an independent commission to make appoint-
ments to the land titles and other legal offices of the province.
We have frequently referred to the objectionable practice of
appuiiing ignorant laymen to positions which, certainly for the
benefit of the publie, should be occupied by members of the pro-
fexsion. Another resolution seeks to prevent unlicensed con-
vevaneers and agents from doing business which properly comes
within the provinee of lawyers. Other matters discussed were:
Costs in probate and administration matters, mede of election of
Benehers, ete.

At a meeting of the Benchers held in January last, James Muir,
K.C.. LL.D., was elected President, :nd Mr. C. F. Conybeare,
K.C.. D.CL., Viee-President; Mr. Charles F. Adams being Secre-
tary.
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It was reported that the following members of the profession
were killed in action or died of wounds during the last half-year:
George Thorold Davidson, Medicine Hat; Norman Murray, Ver-
million; and Horace A. Dickey, Edmonton; and E. F. J. V.
Pinkham, Frank P. Oldroyd, Joshua S. Wright, Harry H. Dinning,
students. Omne hundred praciitioners were reported as having
enlisted fér active service.

Sir Henry Bargrave Deane, of the Probate, Divoree and Ad-
miralty Division of the Supreme Couit of Judicature in England,
has rvetired from the Bench owing to ill health. He was a dis-
tinguished counsel in divoree, ecclesiastical and probate causes
before his appointment. It is said that his distinguished appear-
ance and courtesy of manner were a great asset in maintaining
the dignity of his Court. He is succ. “ded by Sir Maurice Hill,
a successful practitioner in the Commercial Court. and also well
known in artistic and scientific circles.

Flotsam anv Jetsam.

TUuRNER v. (CoATES.
(115 L.J. 766).

Good faroer Coates a colt onee had of quite a tender age,

It frisk’d about as colts wiil do, for ealts are not quite suge

A walk, he thought, his colt should take all in the summer air
And for to lead its infant steps he got a good oirl mare,

And Bunee, a boy, to guide them right, he also did procure,
And in the darkness of the night he thought they'd be seeure.

Behold the trio now do start upon their darksome way

Young Bunee with care the mare did lead--. The colt behind did
stay: ‘

And as he ambled in the dark a brilliant light appeared

Which terror struck into his beart and made him most afeared.

And when Miss Turner, on her bike, approached the startled colt-—

He straightway kicked her off her wheel, and then away did bolt.

To justice then away went she ana asked that farmer Coates

Should, for the damage thus sustained, shell out =ome golden ouis.

The Judge looked wise and stroked his beard, and said “T do
declare

The damage that your eolt has done, now Coates you niust repair!”

And thus said Lush & Bailhache, JJ., who on the ease did sit,

“(loates, for his want of care, is bound to pay the maid a bit.”

G.8.H.
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THE MOLALITY OF THE ADVOCATE.

Nome discussion in the public press has followed the pobliea-
tion of Mr. Purcell’s Reminiscences, which we noted last week.
Mr. Purcell has frankly confessed that he did his best to vin his
cases by every honest means which legal etiquette permits to the
advocate, and that in many rases he succeeded in securing a
faveurable verdict for accused persons of whose zuilt hc himself
felt little doubt; although, at the same time, he mentions the
fact, also recorded y Serjeant sallantine as Lis experience of
prisoners, that not one of lis clients has ever admitted to him
that he was guilty.  Naturally to the lay eritic this suggests the
old accusation, against advocates, that thev help to pervert
justice by securing the escape of the guilty or the punishment
of the innocert. We do not think that the latter often happens
nowaduyvs. The tradition that prosecuting counsel should act
fairlv. reeendy endorsed emphatically by the Court of Criminal
Appeal, is a strong one at the English Bar, and offences against
it are rare.  We cannot say that no hreaci of this honourable
tradition ever oceurs, for now and then—usually in » private
prosecution—a z.alous counsel, too eager for triumph, allows
himself to ride for a verdiet of guilty. But sv % cases are rare
and are universally condemned by the public opinion of the Bar.
They -Lould probably be eliminated altogether if private prose-
cutions were abo,shed, as is practieally the case in S otland,
and il the practi~e of granting out Treasury briefs on eireuit
to counsel whose qualifications are derived from political work
rather than the extent of their legal practice was fnally aban-
doned.  But the case of defences is different. Here an advo-
cate always will do his best 10 win the case for his elient by every
proper means, and it would be prudery to deny that in practice
the normal advoeate does so. I he did not, elients —whether
innocent or guilty—would seex a fess pedantic and more en-
thusiastic advoeat>.—Solicitors’ Journal.

Craxaes N THE Mobe or Connrerning CriviNaL TRiaLs.

Faglishimen read with pleasure the unstinted praise which
Anericans hestow on the conduet of eqiminal trials in this country.
THhi~ praise is particularly direeted to the large powers exercised
by the presiding Judge and te the confidence of the Bar that these
powers will be exereised with faieness and impartiality.  But if
we are t aeeept the statement of the late Mr. E. D. Pureell, in
his recentlv published work, “Forty Years at the Criminal Bar,"
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there was a time within living memory in which the excelience of
our criminal procedure was by no means conspicuous. Mr.
Purcell tells us that his early experiences of a trial conveyed the
idea that it was a formal preliminary to passing sentence upon the
aceused, who had the effrontery to plead not guilty. No doubt
was entertained of his guilt, but it was necessary to make the
jury realise it, and their unirained minds required guidance.
The prisoner’s counsel, often ireated with scant courtesy and
little cornsideration, was endeavouring to defeat justice, and
his erueavour must be promptly checked; any point that he
might make in the accused’s favour must instantly have its
baseleseness eaposed.  3ir Peter Edlin, who was Judge in the
metropolitan county Courts for more than twentyv years, is said
to have regarded an acquittal as a personal insult, and to have
been in the habit of interposing to displace anyvthing favouring
the defence which had bLeen elicited in the cross-examination.
At the present day, we are assured, while there is much less
difficulty in obtaining an acquittal, there is much more difficulty
in obtaining a convietion. This improvement in the administra-
tion of criminal justice would seem to be due to the influence of
particular Judges rather than to differences in the course of
business at assizes and sessions.  Americans who are i - osted
in the reform of eriminal procedure may be encouraged by the
fart that in nearly all the States the beneh 14 respectable in poin®
of character and is oceeasionally adorned by men of the highest
cminence.—Nolicitors’ Journal.

A good story is current at sgoode Hall in reference to the
late Chancellor Boyd's handwritii. ¢, which, asall who are familiar
with it, know wus of a pecuilarly erabbed character, and generally
illegible to any but experts in calligraphy, it is this:—A party
of Jndges were at luncheon ore day when the conversation turned
on the subject of hawlwriting, and that of the Chancellor not
unnaturally came 1 for rather free criticism. Tae Chancellor,
who was present, remarked that it would probably surprise his
crit’ s to know that he had once taken a prize fo- handwriting,
whereupon the late Mr. Justice Ferguson replied that he thought
that it must have been for Arabic. Those who are familiar with
Aralic and ihe late Chancellor’s writing will aporeciate the
apprepriateness of t'we remas’:. The eurious twists and turns in
which the late Chancellor's writing abounded have puzzied many
a reader, but there was at least one official at Osgoode Hall who
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was rarely if ever “stuck” by them; and as to him we may remark
that he thought his writing was “copperplate.”  Printers. how
ever. as we happen to know, at least stuck when his writing
appeared and said life was not long enough in these strenuous
davs to decipher it, and they accordingly insisted that his “copy™
should be tyvpewritten.

Cire UMSTANTIAL EVIDENCE.

The weakness of cirenmstantial evidenee, and ine danger of
presuming guilt upon this elass of evidenee alone, is well exem-
plifid by ease referred to in the Solicitors” Journal as follows:—

At o reeent inquest at Crovden upon the body of a young
woman whe appeared to have been killed by a fall from a rail-
wav train in whieh she was a passenger, ihe glass in one compart-
ment wis broken, and soldiers in the adjoining compartment
had oard sereams and the breaking of glass before the train
arriveed at it destination. Attention was naturally directed to
a man named Batty, who was the only other passenger in the
corrpartment  in which the decensed travelled, and  although
there was not the slightest evidenee that he had offered her any
violenee, or that she had beer in any struggle between them,
there are unfortunately many unthinking persons who are ready
to form unfavourable suspicions without any evidence to support
them.  Such persons are capable of believing that the faet that
Batty was the last porson seen with the decessed was enough
to charge him with having behaved towards her in such a manner
that she was alarmed and fell from the carriage while attempting
te escape from it. But the «vidence of Batty. delivered in the
most straightforward manner, and that of the doctor who had
attended him, quiekly dispelled any mystery whiek hung about
the case.  Batty suffered from epileptic fits, and his ecntortions
during one of these fits - which had attacked him while in the
compartment were ealeulated to terrify the deceased and cause
her to foree the door and 1o endeavour to eseape from the car-
riage.  The coroner and jury were satisfi] with this evidence
and there was a verdiet of desth from an aceidental fall. One
ix reminded that in the year 1699, Mr. Spencer Cowper, a rising
harrizter on the Home Cirenit, who was afterwards raised to the
Beneh, was most unjustly pat on his trial for the murder of Miss
Sarah Stout without any evidence to support the charge apart
from the circumstanee that he was tae last person in her company.




