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ADVERTISEMENTS.

THE UPPER CANADA LAW JOURNAL,|

MUNICIPAL AND LOCAL COURTS' GAZETTE.

CONDUCTED BY
W. D. ARDAGH, Barnster-at-Law, and
ROBT. A. HARRISON, B.C.L., Barrister-at-Law.

CONTENTS.

S published moothly in the City of Tcronto, at $4 per| DIVISION COURTS.

annum if paid before 1st March in each year: $5 if paid |

after that period; or five copies to one address for $16 per
annum, in advance. ;

It claims the support of Judges, Lawyers, Officers of Courts, |
Municipal Officers, Coroners, Magistrates. and all concerned in .
the adminstration of the Law, on the following grounds :—

1st. It is the only Legal Periodical published in U. Canada.

2nd. Each number contains Reports of cases—many of
which are not to be found in any other publication.

Srd. Chamber Decieions are reported expressly for the
Journal.

4th. Each number contains original articles on subjects of
professional interest.

5th. Each number containg articlea in plain language for
the guidance and intormation of Division Courts, Clerks, Bai-
liffs and Suitors, and Reports of cases of interest to all whose
support is claimed.

6th. Each number contains a Repertory of English decided
cases on Points of Practice.

7th, It is the only recognized organ of intercommunicaticn
between Lawyers, Officers of Courts, and othiers ccncerned in
the administration of law.

8th. It is the only recognized medium of advertising on
subjects of legal interest.

Oth. It circulates largely in every City, Town, Village and
Township in Upper Canada.

10th. It exchanges with more than fifty cotemY})rary pe-
riodicals published in England, the United States, Upper and
Lower Canada.

11th. It has now reached the seventh _yenr of its existence,
and is steadily increasing the sphere of its usefuiness.

12th. It has advocated, and will continue to advocate sound
and practical improvements in the law and its administration.

Vols. I, IL., IIL,, IV., V. and VI. on hand, $24 the six, or
$5 for either separately.
The Advertinng Charges are:—

Card for one year, not exceeding four lines . ..£1 0 O
Oae Columnn (80 lines) per issue .1 00
Half a Column (40 lines) per 1ssue . L0126
Quarter Columa (20 lines) per fssue. ....... .0 7 6
Eighith of a Columa (10 lincs) per issue ... 050

Lusiness Card not exceeding four lines—and subscription for one year, 1f paid

jn advance, oniy §6.
MACLEAR & CO., Publishers, Toronto
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WITH THE GOVERNMENT DEPARTMENTS,

IH. J. GIBBS

AS OPENED AN OFFICE IN QUEBEC FOR THE TRANS-
H ACTION of the Business of Parties, residing in Upper Canada
or elsewhere, with any of the Goveroment Departments.

Persons desirous of securing Patents for Lands, or having Claims
of any kind against the Government, or requiring any information
obtainable at the Crown Lands’ or other Public Offices, may bave
their business diligently attended to by & Resident Agent, without
the expense and inconvenience of a journey to Quebec. Patents
of invention taken out.

All prepaid communications, addressed Box 336, Post Office,

Quebec, will receive immediate attention.
October, 1859. H.J GIBBS.
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ADVERTISEMENTS.

—— ————— ——— — r————
THE CONSOLIDATED STATUTES i WCRKS BY R. A, HARRISON, Esq.
' EVJ‘HE COMMON LAW PROCEDURE ACT OF 856, The New
HE Subseribers have great pleacure in stating that they Rules of Court, S¢ . with Notes of all decidedcases  Price,
have heen appointed Upper Canada Agents for thoe sale $8 o pl\r.t*..b.‘! Palf Calf, $10 Full Cnf. .
of the Consulidated Statutes, which have now, by proclamation, THE COUNTY COURT RULES, with Notes Practical and Ex-
become law. ‘Thoy have them complete, or in Codes, as de- _ Plauatory, ¥1 00,
tailed beneath, and will be happy to receive orders. . THE MANUAL OF COSTS IN COUNTY COURTS, with Forms
The Consolidated Statutes of Canada i of Taxed Lilla in Superior Courts, 60 cents.
o S o Canada | THE MUNICIPAL MANUAL for Upper Canads. with Notes of
The Acts relating to the Adm)irr)l?étrmion of'Iuslice v.C.! Drgcldfd"(;?:eé' and o full Analytical Iodex. Price, $3 Cloth,
\ i b AT 5 31| alf,
‘I'he Municipal Acts, Upper Canada. LS ’
The Acts re’I)ming to Rgﬂ l-l:.smtefl & | MACLEAR & Co., Pubishers, King St., Toronto.
The Acts relating to the Profession of the Law. T T . o

The Acts relating to the Registration and Navigation of . STANDING RULES. .
Vessels, ) PN the subject of Private and Local Bills, adopted
The Acta relating to Bills of Exchange. : by the Legislative Council and Legislative Assembly

he Acts relating to the Criminal Law of Upper Canada. 3rd Session, 5th Parliament, 20th Victoria, 1857.
The Militia Acts of Upper Canada. 1. That all applications for Private and Local Bills for

MACLEAR & CO, . ' granting to any individual or individuals any exclusive or
o 17 & 19 Kixng Streer Easrt. | peculiar rights or privileges whatscever, or for doing any mat-
Toronto, Feb. 28, 1861. i ter or thing which in its operation would affect the rights or

- I, property of other parties, or for making any amendment of a

A SKETCH OF THE OFFICE OF CONSTABLE, motic io be publied, v o e the Bllowi

BY ADAM WILSON ESQUIRE, Q. C., | In Upper Canada—A notice inserted in the Official Gazette,

MAYOR OF THE CITY OF TOBONTO ;and in one newspaper published in the County, or Uuion of
) i Counties, affected, or if there be no paper published therein,

*¢ The Constalle bath as good authority 1n his place, as the Chief Justice |I then in & hewspayer in the next nearest County in which a
bath fo bis I newspaper is published.
PRICE ONE DOLLAR. l In Lower Cinada—A notice inserted in the Ufficial Gazette,

lin the English and French languages, and in one newspaper

ETCII ich b icu- | 10 the English and one pewspaper in the French language, in
Tll{gr]Snyor tﬁi {,H:l;;}tteh[;l:li2;‘;?0l}l;eg?a?ﬂo?a:ei:ja:éx:-‘ the District affected, or in both Innguages if there be but coe
theless, well adapted fur the use of all Constables, Shenfts, ' Faper; or if there be no {’“‘Pe" published therein, “‘e"lf'" buth
Buliff, and other Peace Officars throughout tho Province ; and  [#1Buages) in the Official Gazeite, and in a paper published in

it will be found to be very usefnl to the Magistrate, acd even i an adjoining District.

to the Lawyer. Such notices shall be continued in each case for a period of
MACLEAR & CO., at least two months during the interval of time between the
Publishers, Toronto. close of the next preceding Scesion and the presentation of the

Toronto, 1861. | Petition.

i 2. That before any Petition praying for leave to bring in a
Private Bill for the erection of a Toll Bridge, is presented to
LEGAL AND OTHER BLANKS. ;this ITouse, the person or persons purposing to petition for
ACLEAR & CO. have constantly in Stock nearly two such Bill, shall, upon giving the notice | ~escribed by the pre-
l\'I‘ hur;dred differéntlLaw Blar;ks )f{or the use of Lawyvem  ceding Rule, also, at the same un}\]e, and m}:-h(;] sx!t]me mim:l\er,
- St LN S5t give anotice in writing, stating the rates which they intend to
g;}',‘s‘e ":“c(f“'ﬂ‘\t":il‘: Le:;yncl;nles':;gsl(;/:z::aq!g?;'agg?:e%?;eg‘:; “ask, tlhe extent 0}5 the‘ privilege, the height of the arches, the ifn-
e T o ’ . .9 terval between the abutments or picts for the passage of rafis
supply Special Bl_‘l’l"ks;o’:)" eqi'(‘)l(l}bv moderate pndceﬂ,dto PRTUES | 4nd vessels, and mentioning also whether they intend toerecta
requiring them, when 500 to copies are ordered. draw-bridge or not, and the dimensions of such draw-bridge.
17 & 19 KM,“?CSLEARE& CO’: __t 3. That the Fee payable on the second reading of and Pri-
i in¢ STREET East, ToroNTO. { (ate or Local Bill, shall be paid only in the House in which
~— | such Bill originates, but the disbursements for printing such
| Bill shall be paid in each House.

4. That it snall be the duty of parties seeking the interfe-
Y Caums FH i rence of the Legislature in any private or local matter, to file

PUBLIC LANDS. with l:]?i Clptlikt}(])f ;fsclh Hou;eSttbed'evid:’nge of tttl:eir t}_mvin

. . i complied with the Rules and Standing Orders thereof; an
El}z'l:l?j}ist?cﬂ;ﬁ 'Srownmvgélloiakfrgjgtéii z};algut}lliz that in default of such proof being so furnished as aforesaid,
Lands age in full forgze ;vi%hpfge Sanction of Parliament | e&nll betchoT;:gte;{t tlo the dc g}g (tlo rel();)l;; - lgagm‘d t)ot EUCh

! J . er, *¢ () es and N T n
. Squatters are reminded that they can only acquire s right ' ::‘:)‘:nplied wi?h.u ules @ naing Urders have een
’lsng“l:‘l;g ::3311131 pgrclmse {."O“:‘tlha Crown, and that these, a4 yne foregoing Rules be published in both languages in
8 ¢ frs upp)xca AT AT . I the Official Gazette, over the signature of the Clerk of each
P. M. VANKOUGHNET, ‘ House, weekly, during each recess of Parliament.
Department of Crown Lands, Commisswner. : J. F, TAYLOR, Clk. Leg. Council.
Quelbec, 18th October, 1860. 6in.*  10-tf Wx. B. LINDSAY, Clk. Assembly.




UPPER CANADA LAW J

OPINIONS

Tur Trrrr Cavaby Iaw Joursar —This well conducted pubhiaation,
woeare glad to leaen, bas proved conpently suceessful 118 contents must
prove of great vaine to the proteesion 10 Causda, nd will prove fotervst-
l]n,: in the Voited States.— Ameraun Radway Lectow, »eptember 2uth,

S

Tur. Uprrit Canaby Law JotnNar —This veeful publication for Sepe
tembier 13 butore us. We lisartly tecomtuend 1t a8 a very usoful Joutnal,
ot only to mewbers ol the legal profession, but wlso W Magistrates, Bal-
Mhs &6 and 1 et efery person who wishies to ke p hraself posted in
Law tuatters 1t s been recommended not only by the lnghest leaid
authorities s Qus Province, but also i the Linted States and Fozlued
The preseut puinber s repleto with usclul mtoration — Wailand K-
Jorter, Septeniber 2uth, 150y

UprrR CangDa AW JUCKAAL — We have received the Apnl nutnber of
this excvlient publistuen, which Iy u credit to the publishers and the
Province  Among a great vanety of artidles of ‘nterest, we especarlly
nole two, 0ne o1 series on the Constitutional History of Canada., the
uther upub & decimon declariog the night of persons hut parties ts suitsto
search the boohs ot the Clerks of Courts for judgments  ‘Fbo yuestion
nivse out of a request of the Secrctary of the Mercantile Protection
Association — Montreal Lusette, April, 2oth,

Tur UrPER CaxsbDa Law JotmwNar, for May. Messrs Muclear & Co,
King Streot, Turento —lu addition 10 ititeresting roports of cas s secently
tried in the several Law Courts, and a variety of other upportant mnatter,
this sumber containg wedl wnitten orginal articles on Muoicipal Law He
forma s responstahties and duties of schovl Trustees sud Teacbers, and &
continuativn of w Historicul Neetch of the Constitution, Luws aud Legal
‘L nivunals ot Canada — Thorold Gazrette, May 19th, 1869

UrrER C4vaDs Law JoUrRNAL—The March number of this very useful
uhd 1uteresting Juurnal has becn recelved . We think tbat tho articles
futind 1nata pages are equal jn atuhity to any faund in hindred periodicals
eitber 10 Fugland or America. Messrs Ardazh & Harmson deserve the
greatest ~redit for the wanner m wWhinh the editorml work is perforiged.
We bope their enterpriv may be 88 protitable as 1t 1s creditable — Hustanys
Cironade, May, Tl 150

The pper anada Lawe Journcl  Maclear & Co, Terouto  This well
conductea publication we aro piad to learn has proved eminently suc-
tesstul. Its contents must prove of great value to the Profession im Ca-
pada and will prove interasting jo the Loited States —Legal Intetivgens
ooy Phitladelphia, August b, 1553

Upper (unada Law Journal —We have received the first number of
the nith volume ot this highly uscful Journal, published by Macleur &
M of Toronto, and edited by the talented Robort A Uarruon, rsg .
B.C 1 author of the Common law Procedore Act, which hus vbtained
clasnfication along with the celebrated compulers of Lugland and 15 pro-
ferred Ly the professjouals at home to all uthers.

There is no magistrate, muniaipat officer, or private gentlemen, whose
profession or education wishes tho law ta be well administered, should
Lewathoutait. There are knotty points definead with asuuphaty tist the
roost ordinary minds can understubd, aud the htcrary gentleman will
find iz its jages, a history of the constitution and laws of Capada, from
the assumption of British authonty. Subscription, £4 00 a year, and for
the amount of abour and erudition bestos «d upon it, 1t 18 worth double
the amouat —Viduna Herald, January 19, 1559,

The Law Journad of Upper Cuna-la for January. Ry Messrs Aabacn
and Harrison. Maclear & Co, Turooto, §4 W a year casb.

This ix one of the beat and niwt guceessful pullicatjons of the day in
Canada, and its success prompts the editors to greater exertion.  Forin-
stauce the y promise duning the presant volume o devote a Jarger portic n
of theie attention to Municipal Law, at the <ame timae 1 t neglecting the
interests of ther general subgeribers — Brlish Whag, January 1., 1504

The Upper (anada Law Journal, for Jsunary. Muclear & Co., King
Street Fast, Toronta

Thia is the first number of the Fifth Volume: and the putlichers an-
nounce that the terms o1 which the paper has been furnished to sub-
senberg, will remwn unchanged.—viz., $4 10 per annum, if pad before
the issue of the March number, and §5 00 §f afterwards.  Of the utility of
the Law Journal, and the ablihty with which it 15 conducted, ample
testuncny tas boen afforded by the Bar and the Press of this Proviner,
#6115 uhnecvasary for us to ary much an the way of aroing its clame
upon the hiwral patropage of the Canadain public —Thorald Guzette.
Janry 20, 1800

Tue UrrER Cavapy TAw Jorrwal aAvD Focil Cotrts' GAZETTE. s the
natie of #n cxeellont menthly pubhiration, from the estaldishment of
Maclar & Co., Toroatn —Jt i~ conducted Ly W. D Ardazh. and K A
Harnson, b C L, Barmctar at Law.—P'rice §4 per annum —Othawea Vin-
dicator, Oetnber Uotho, 180

Law Jot kyay, for November han arrtvad. And we hase »ith pleasnee
1tcanvalusbie coutents o our hamble ojanion, the pallication of s
Jourmai ia an Inestimahle boon to the legal profesann.  We ane ot aware
af the extent ofata cirenlation {n Brantfrd, it swuld de tal en, however
by ¢ very hiunber of the Bar, in town, as well cvery Majisirate and Mans-
cipal Ofleer  Nor would polntieiana find it unprafitable, to pumte 128
Inghly foetructive pagea  This ) urnal §s adiatted by TrausAthatic
writers o be the 2uat ably cutidicted Journal of the profesmon 1n Amer-
fen. The Pullishers bave onr sineero thanks for the present number —
Yrant Herald Neov. 16th, 1878,

The Lae Journal is heautifully printed on s xccilent paper. and, in
deed. equalein ita typozraphiml appesrance, the lecal roeord puldiched
in the metrope s of the Licted hingd m. $3a Year iaa vty inroncd
derable sum 0«2 much valuable intoiaation as the Law Journal con-
tan—IYrt Hepe Alas

OF THIZ
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'

OURNAL.

PRIESS.

Uorre Cavaps Law Jotxsat. Mahar & Co, Toronto, Janudry —Wa
bave s freqaently spohen in the hizbest terms of the merits of thy above
periodiaal that it iy scarely becassary tor us to 4o any thing more than
athnowledge the recaipt of the luat nutibeg, 23 is nhinog? as esential to
Muniapal officers and Magistrates us 1t 1, to Luwyers —Stralford bcuis-
weer, 4th May, 1Ny

T Uprrh Cavana Eavn IENAL for March  Jly W. I Ardagh and
Robt A MHarrison. Burris at law. Maclear & Co., Turunto g4 a
sear cash — Above wo have josned together for @ singte notice, the ot
uscful perrodical that any country wu produce, and happy are we to mid,
that it uppedrs to Lo well and diservedly pationisad  We bave so repest-
edls slluded to its ments, that the reader wili readily excuse suy louger
10 the lnention — Whey, May, 150 185509,

Tne Uppeg CANADA Law Jotavwa:, and Local (hurls Gazetle.

The August nuaber of this sterlwg publication has been at haud c-
eral days 1t epens with a wall written onginal paper on *“Law Equity
and Justiee,” which considers the questions su frequently ashed by thore
who hiave been, a8 they think, victinized in a legd controversy —* 15
Law not Equity 7 1s Equity not Law”  Luatality of Corporations, and
Laatality ot Steamboat Proprictors. are next 1 order, and will be found
worth a careful persual. A *1lietorical SKeteh of the Constitution, Laws
and Lepal T'ribunals of Canada, ' 1 continued from the July uwuwter; it
15 comlod with care, and shvuld bo read Uy every young Canudian.

The correspondence depirtment i very full this month. There are
L tters from severud Division Court Clerkhy, asking the opintons of the Fd-
f2ors ot pututs of law with whichat 3 ioportaut every clerh should to
tupubar. There aro commuunications too from Jastices of the Peace, ash-
1oganformation upon a great variety of sutyects.  All questions arce au-
swered by the Ld.tors, and a glanoo at this department must be sutlic tent
1o satisty every Clerk, Justics of the leace, Buhitf or Cotistable that 1nno
wa) can they invest 34 with so niuch ads antage to themselveg as 1o pay g
that amount as & year's subscriptivn to the Law Journal  The report o
th case, * Regips v Cummings.” by Robert A. Harnson, Esy , decided 1in
the Court of Error and Appeal. 18 very full, and of course will receive the
varcful attentiog of the profestion. 1he Reports of Law Courtradd great-
1y to the value of the publication.

Tug Urper Canapa Law JotnwaL &c.

We are indebted te the publichers of this interesting law periodical for
the numbers tll this sale of the present Voo woe, (Vol 4) cotumenciug
with January last. Its pages have heen lo hed over by us with much
1nterest, It is the only legal periodical published in Upper Canads,
and s conducted with great alulity. Each pumber contains elatorae
oryzinal articles on professional suljects, mainly of importapec to the
bar of Canada, but alsa entertaining to that of the United States— com-
muncations on wooted points and replies thervto. serial instructicns
to magistrates and other oficers—and numerous decisions of the Division
and o ther Courts of Canada. We wnelcatue it us an excellent exchaoge.—
2he Jattsburgh Legal Journal, Sept. 3A, 1808,

Tur Law JoreNAL, for February, has leen Iying on our table for rome
time. A< usual.atas full of valuable wformation  We are glad to find
that the cirenlation of this very ably cenducted puthication is on the in-
crease—that it is naw found in every Marrister.s office of nute, in the
hzmik,hf Divimon Court Clerks, Shenifs and Baifis —2ope Guude, Murch
Wl 1859,

The UrrErR CaNapa Law Jorrxar for July Maclear £ Co, Toronto, &4
& vear —-To this useful publication the pullic are wdebted fur the ouly
rehiable luw intelligonce.  Foranstance. aftes all the Toronto newepancrs
have given a garbled account of the legal procecdings 1o the cuse of Mon &
K. Cumnuogs, out cones the Law Journal and <peaks the truth. viz:
that the Court of Appeal has ordered a new Trial, the prisvner rewmaining
fu custody.—Bnlish Wiag, July 6. 185,

Tine Urrer Covapa Law Jotrval Toronto: Maclear & Co —The July
nuwber of this valuable jourual has reached un  As it 1s the only publ-
cation of the kind in the Proviner, it oucht to have an extensive areula-
tion, and sbould be in the handa of all busness as well A8 profersonal
nien.  The price of subscription is four dollars a year 10 advance.—Sjec-
tulor, July ¢, NS,

1 pper Cunada Law Journal—Thie highly interesting and nsetn? jour-
nal for June has been received. 1t contalaas vast amount ofinformiation
The articles on *“The work of [y slation,” * Law Jlefurms of the Seaaon,™”
* Histanieal aketeh of the Constitution, Laws and Legal Tribunala of Can-
ada.” s1e well worthy of a curcfal persnal. This work slhiould be found
in the ofiice «fovery merchant and (rader in the Provinge, hiunz, in our
opinion, uf quite as much use to the merchant as the lawyer —famlton
Npectator —June 8, 180,

I" € Law Journal, August, 1858 Torontn Maclear & Co.

This vatualle law aenial still maintuua ite lugh poeiticn.  We haope its
citcolation is increasing  Every Magistrate should patronizeit. We s
happs to learn from the number befure us that Mr. Harrisou's +* Common
Law Procodure Acts™ {¢ highly spoken of by the Fnglish Junsf, alegal
authnnty of conaderabile wiight  Ilesazs it Is « almoxt as usaful to the
English as to the Canadian Lawyer. and {8 not ondy the most re~ent, hit
by far the mast compiete adition which we (Jursts have amen of these fin-
portant acts of parlianent’ —Cubourg Nar, August 11tk 1558,

UrpeR Covana Law JoURSAL—The August number of the I Can-
ada Law Journal and Local Courts Gaselie, bas yjust come 10 band.  Lika
1 pradacessars, 1t aintaing its high standing ac a penedical which <houtd
be siudied by esory Upper Cadadian Jaw dtudent: snd carefally read,
and referred to, by every intelligent Canadian who wauld lucome ac.
quamtid with the lans of his adojtad cuntrs. and see how thenes lav s
are suminictered 1n ber courts of Justine — Sratford Eramner, dugust
1ithy 1805,
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DIARY FOR MAY. language i8 an esscntlul tn]ent for the advocate. Thns isa
—_ gift not equally conferred upca all, nature to some being
1. Wednesday . . Last day for notice to Countics of apportioument of G lavisk, and to others niggard. But a wen wmay be a bril-

&chool woneys. !
4. Baturday .... . Chuncery fdearing Term ends. Articles, &c., 10 be loft with ; |; : .
v Bocretary Law bocisty. i liunt advocate, and yet not be a lawyer. Of this history

b. SUNDAY ...... Fopation Sunda ; i i i
b JUNDAY ... Rogation Sunday. furnishes us with many examples. To bea lnwye.r is to
12 BUNDAY L0 Sunduy after Asensvm Da know law, and we repeat that a knowledge of law is only
. «.roee LSE day fur sorvice of writ Counly Court . M
Whit Sunday. acquired by hard work.
P "ph': }"iq Birthd
. Paper Day, 5. Queen’s ay. 1 ini 1 i
R e e tare for Couty Court, Our Legislature, in 1t§ wisdom, has established the system
" ety Sunday. of attorney and appreatice, or lawger and student. A cer-
7. Paper Duy, G P, i ! i ) i i
», wh-dnu-d-y ~ Paper Day, Q. B. | taiu n;}mper of yeg;rz service un:cr.ar.tlcles, is rcga:ded as
30, Tharsdsy ...... aper Lsy, C 1. 2 prelimpar uali n a 881 .
34, ¥riddy ......... Last day for Court of Bevision finally to revise Asscesment P y, qua c?“,o . to mission as an at orney
Rotls and for Co. Councils to revise Townabip Roil. | But what a misnomwer is it in the case of some students, to

IMPOKTANT RUSINESS ROTICE. I say that they arc sereing under articles or studying their
Persons sndebted Lo the Proprietors of this Journal are requested o remember that | professton !
all oxr past due accounts have beew placed 1n the hands of Messrs. Fution & Ardagh,

Atorweys, Barric, Jfor collection; and (hat only @ prowpt remittance to them wnl Articles of clerkship constitute a solemn compact between
1t s wnth great reluctawoe that the Proprictars have adopted this course ; but they | the sttorney and his clerk. Each contracts to do some-

Rave been compelled Lo do 30 in erder W enalde them to -wduaraanntupeua, . . . .

which are very Aeary thing for the other. The obligations are reciprocal. The

Now that the ulmoﬂhelauna.lumoemﬂ admitted. it would wot be sn- . .
reasonable lau:af that the Profesnom and Officers of the Uaurts wou'd accrd u o | undertakings are mntual. A contract is made, and should

liberal support, anste. 4 of aliowing themaelves to be swed for their subscriptions. l be performed in spirit and in fact.

TO CORRESPONDENTS S last page- The student contracts, among other things, from time to
6} @ h hl I time, and at all times during the term of clerkship, to
4 ﬁ BT sanand gba gnutna conduct himself ¢ with all due diligence, honesty and

"I pp * propricty.”” The attorney cootracts, “by the best ways
:and means he may or can, and to the utmost of his skill
MAY, 1861. and knowledge, the student to teach and instruct, or cause
NOTICE. to be taught and instructed, in the practice or profession

The propri of the Law Jourwar have af length deler- of an attorney or solicitor.”
mined to take legal proceedings for the recovery of unpaid sub-| It is to be fearcd that with too many these undertakings
scriptions.  All accounts amounting to $20 and upwards, will | are idle forms. A letter from a law student, in other
be, without further notice, placed in suit on the lat July next. | columns, reminds us of the fact.
Subscribers concerned, who desire (o avoid law coats, ave thevefore | gy 3onig who pass a few hours daily in an office, flatter

;:qumd I: “p:;{ :.]:;l::m before the day indicated, or abide the themselves that they are performing their part of the obli-

— o ! gatxon Attorneys who daily give a few hurried commands
LAWYERS AND LAW STUDENTS. { to students, suppose they are performing all that is required
It is said of the poet, “ Nascitur mon fit.”” This cangot ! of them. Both are mistaken. The error is mutual ; the
be said of the lawyer; with him it is rather “Fit non. ! fault is equal; and the result is the contrary of what both
nascitur.””  His life must be one of patient industry. A ] must have or should have contemplated at the time of the
kaowledge of law can only be acquired by stady, and suc., 'execution of the srticles of clerkship.
cess is only attained by earnest and continued application. | it is a mistake for the student to suppose that he does
There are men visionary enough to suppose that a man | any favor to his master by working hard in his office. The
has only to ““bang out his shingle,” to become a lawyer. ; one who does 80, does no more than his duty. The reward
These theorists, while ridiculing apprenticeskips of every | may not be immediate, but it is certain in the course of
kind, ignore all the teachings of experience. time. A student placed in an office where hard work i3
The men who bave risen to emineuce in the legal profes- | expected of him, is exceedingly fortunate. If he knew
sion, sre those who in early life were “ good students.” | what is for his own good, he would pever murmur. On
The boy is the parent of the man. Give us the student ! the contrary, he would rejoice that he was compelled to
who loves labor because of a healthy thirst for knowledge, j learn his profession by dint of hard work. What is
and you give us the germ of the successful lawyer. expected of him is ““true dilizence.” He is not to deem
It is certainly a fact that some men are better qualificd | himself privileged from work because he receives no pay.
by nature for the profession than others The gift of | His pay is the knowledge which he acquires—more preci.
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ous than gold or sxlvcr, more desirable than elther, nnd in
general the source of both.

The attoracy, on the other hand, is not to look upon his
students as pieces of furniture in his office. He is not to
consider that he has four clerks, in whom he is not to con-
cern himself any more than in his office chairs. A respon-
sibility—a great responsibility, rests upon him. By his
teaching, by his conduct, by his example, his student will
shape his —ourse. Lach student is, as it were, a talent
entrustud to his keeping. It is for him to improve the
talent, and not to bury it in a napkin. e cuntracts not
merely to teach and inr.ruct the student, but to do so “to
the utmost of his skill and knowledge.

Much responsibility rests upon the parent. Itishis duty
to train the child in the way he should go, and when he is
old he will not forget it. How often has a son cursed his
father for neglect in youth! Youth is the season of im.
provement ; then it is that the mind receives impressions
for good or for bad, and woe to the parent who from indif-
ference allows his child to receive wrong impressions. His
child then lives only to be a monument of reproach. The
responsibility of the master to the student is of the same
description as that of the parent to the child. Like master,
likeman. An earnest master produces =n earnest student,
just as the listless master begets the listless student. The
master who feels the full weight of his responsibility is
seldom unmindful of his duty to students. It may be that
pressure of professional engagemcants prevents the daily
lecture ; but there are a thousand opportunities of impart-
ing instruction even in the largest practice—in truth the
larger the practice the greater the opportunities of instruc-
tion. Take nothiug for granted. Consider the capacity of
the student; consider his cxperience. Explain everything
that nceds explanation. Let him take nothing for granted.
Let him ask for advice when in doubt, and remember the
advice when received. Encourage inquisitiveness; take
pleasure in responding to enquiries; invite inquiries instead
of discouraging them.

Between the master aud student, as remarked by our
correspondent, there is real sympathy. If the master is
indifferent as to the success of the student, the student is
as to the master. If the master is anxious for the welfare
of the student, and loses no opportunity of evincing it, the
student reciprocates by a willingness to serve.

Besides, every attorney should take a pride in his stu-
dents. The college is proud of its alumni. It swells with
pride as they rise to fortune and to fame. While themselves
shining lights, they reflect lustre on their alma mater.
Why sbould not each lawyer take a pride in his students,
and feel that each student who leaves bim will be either a

credit or a discredit? Why not then do evcrythmg possnble
to produce che creditable student ?  If this feeling of pride
in students were more general, the complaints of students
would be less frequent.

A word to our correspondent. e appreciates his real
position. We hope he is satisfied with the office in which
his lot is cnst. Let him continue to fecl as he writes, and
his fondest expectations will be realized. He adopted a5 a
profession onc of the first in the Province—a profession
which is not merely one of the best for a man of the
required taleats, but a profession which is the stepping-
stone to place and power. Considered in itself, it is noble;
considered as a channel to position and power, it is still
more noble. It is surely a noble calling to defend the
innocent, and to punish the wrong-doer—to be the oracle
of those who are in doubt, and the guide of those who need
advice. A lawyer is powerful for good or for bad, and it
should be the aim of every lawyer to be powerful for good
The profession is universally admitted, humanly speaking,
to have more influence and more weight in every civilized
community, than any other profession or calling among
men

DIVISION COURTS.

TO CORRLSPONDENTS.

All communications on the sulject of Division (hurts.or harving any relation fo
Dicupnon ertx, arc in_fulure to be addressed to * The Eudsturs of the Law Juurnal,
Barrie P. U

Auathaw-mmbw are as hitherto to be * The Bdilors of the Law Journal,
Toronto.”

FOOT-NOTE OMITTED IN FIRST COLUMN OF PAGE 9.
Owing to a practical difficulty, the following was omiltted in the
last number, but i3 now snserted, and should be read as a note to cor-
responding subject on first column of page 94 :

A great doal was said o the public prints about the “iniquity ” of this provi-
sion, the “cruel and oppreesive powers " it conferred ; that it avthorized “impri-
Jonment for debt” merely—tho *punishment of delturs who by misfurtuns
became unable to pay,” &c. &e. If such occurred, the evil was pot in the law, hut
{D the way it was administered, and that surely cannot be charged against Mr.
McDonald. The provision did not sanction imprisonment for debt; and the fol-
jowing extract from a published #xposition of the law by Judge Gowan, in March
1851, immediately after the passing of the act, will show how it was from the first
understood :

“The new provision (the 9lst clause) will be a death-biow tu fraudulent prac-
tices,and will also be some check on persons about to contract debts, who have no
reasonable certainty of being able to discharge them afterwards.

“The powers given are, for the discovery of the property withheld or concealed,
and for the enforcement of such satisfaction as the debtor may be able to give,and
for the punishmeat of frand.

“This last is by mo means {0 be undersiood as sraprisonment for the debt due.
TUnder the statute, a debtor cannot be tmprisoned at the pleasure of the creditor
merely, without public examination by the court, to ascertain if grounds for it
exist,in the deceitfuluess, extravagance or fraund of & debtor. The man willing to
give up his property to his creditors, ready to submit his affairs to inspecticn, and
who has acted honestly in a transaction, although be may be unable to meet his
engagements, has nothing to fear from the operation of this law. It is the party
who has been guwity of frand in contracting tho debt, or by not afterwards applying
the mesans in his power toward liquidating it, or io secreting or covering his effects
from his creditors, upon whom the law looks as a criminal, and surroands with
mw ”
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THE LAW AND PRACTICE OF THE UppEn{conuniucd in an act of parliament, and applied to all the

CANADA DIVISION COURTS.
{Contmued from page 95.)

The dispensation of civil justice, from the first divided
between the superior courts and tribunals of limited jaris-
diction, has by a gradual but steady current of legislation
been foreed into loeal channels, enlarging the old and,
opening new, every day bringiug our plan of judicature
vearer to that in the Saxon time, when not ouly every
county and shire in Kogland, but even smaller districts,
had a local court competent to deal with civil suits toa
large, probably an unlimited extent.

The increase in the jurisdiction and powers of our infe-
rior courts has indeed more than kept pace with our growth
in prosperity and population ;* and little reflection is neces
sary to discover that the length of time they bave been
established, their accessibility and simple forms, and the
extent to which the business transactions of the great body
of the people have been moulded in accordance with the
system, have given the existing courts an enduring hold
in the couatry.

In that view, an attempt is made to place the law regu-
lating the Division Courts in systematic form before those
for whose benefit it was designed and upon whowm it
operates. And first, of the Courts,

Cmaprer III.
Of the Courts.

The Division Courts system, established in the year 1841,
was in full operation when, in 1859, the public general
statutes of the country were revised and consolidated.

Upper Canada then stood parted into thirty-one judicial
districts, each composed of a single county, or of two or
thrce counties united, for judicial and other purposes. As
before mentioned, all the counties had been subdivided for
court purposes, each division formipg the territonal limits
of a court; every judicial district in the country having
its own separate establishment of Division Courts, distin-
guished by numbers and supplied with the proper officers.
General rules concerning procedure had been framed; and
approved under the law, these rules had like force as if

® To secure the truly good and exoullent {n matters of legal concern, even if
difficult of attsinment, was the sspiration of times that are past. The spirit of
our dsy a1 aountry bankereth after choap law, off-hand law, all sorts of law, at
men's doors, eveu if the article be inferior in quality and occasionally unsound.
Be it admitted that where the claim in contest is mnall, it will Dot bear the
expense of scientific and daliberate investigation,—with the aid¢ lable ip the

courts.

The loeal Judge presided over all the Division Courts, as
well as over the Courts of Record, in his judicial district.

On the 5th December, 1839, the Consolidated Statutes
of Upper Canada came into force, aund the several statutes
for which they were substituted stood repealed. In respect
to the then existing Division Courts, cap. 19 of these Coun-
solidated Statutes is substituted for the acts relating to
thew, which were all repealed, and is a revised consolida-
tion of the law us containcd in the acts 8o repealed.*

The body of consolidated statutes were not designed to
operate as new laws, and a general cnactment provided, in
comprehensive terns, that the general repeal should not
affect matters done, existing or pending at the time.—(Con.
Stat. U. C. cap. 1, sees. 6, 7, &)

But special provision is made respecting the Division
Courts, preserving the establishment as it existed when the
consolidated statutes came into operation, with the proce-
dure then in force and for completing proceedings pending
in the courts. By section 2, it is cnacted that,

The Division Courts, and the limits and extent thereof?
existing at the time this act takes effect, shall continue unti
altered by law; all proceedings heretofore duly had shal
remain valid ; and all suits and proceedings heretofore com”
menced shall be continued and completed under this act; and
all rules and orders made under the provisions of any former
Division Courts act, and in force when this act takes effect,
sball continue in force, subject to the provisions of this act.

Scction 70 of the act t provides that,

All rules and forms legally made and approved under the
former Upper Canada Division Court acts, and in force when
this act takes effect, shall, as far a8 applicable, remain in
force until otherwise ordered.

And section 218 enacts as follows:

All proceedings commenced hefore this act takes effect
shall be valid to all intents and purposes, and may be con-
tinued, executed and enforced, under this act, against all
persons liable thereto, in the same manner as if the same had
been commenced under the authority of this act.

Upon these sections it may be remarked, that the court
divisions existing on the 5th December, 1859, as to pum-
ber, limits and extent, will continue, with the sanction of
an act of parliament for their existence, unless duly altered
under the 8th or 14th section of the act; and any altera-
tions made will be of course subject to the restrictions in
the act, and void if they are not complied with.

The general rules and orders in force when the act took
effect, are those of the 28th June, 1854, and approved on
the 8th July of the same year; and they too stand upon a

Suprrior Courts, therefore, Joave such to be dealt with by the Inferior Tribunals,
where the successful litigant will not be » loser in the end. But let it pot b,
supposed that, because the Division Courts are able to deal satisfactorily with
cases under their present pecuniary limit, that the jurisdiction may with advan-
tage Le further increased. To gorge these courts with business would be to

mpair their value to the humble suitor and in the end lead to their abolition.

¢ In the consolidation eome slight alterations wers made by the Legislature, to
free provisions from obscurity, to complete their full intent, and to recoucile con -
fliicting enactments.

 To avoid repetition, 22 Vic. cap. 19 ‘the Division Cuurt Act), will in gen. ral be
found referred to as “ the act ;” and where the number of & section only is given
1t must be anderstood to mean & sectaon of this act, unless otherwise indicated.
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statutory foundation, and are to be continucd in use in the'
courts until otherwise ordered, under the 62nd and subse-
quent sections of the act. :

Thus moulded under the authority of several statutes,
and rocast in the Consolidated Act, cap. 19, the law regu-
lating the Division Courts presents itself for consideration. 'I

While the courts existing on the 5th March, 1859, arc’
supported by the statute, as just mentioned, they may
nevertheless be altered, and new courts formed.  As pro-
vided for in tho act, there must be at least three, and can-
not be more than twelve Division Courts in every county or .
union of counties—in every judicial district, as it m -y be.
termed—(sec. 3)—and these are called into existence upon :
an order of the Court of Quarter Sessions, determining the !
number and desiguating the local limitsof each. The mode
of forming and appointing court divisions is prescribed in
sec. 8, which epacts that,

The justices of the peace in each conoty, in general quar
ter sessions assembled, may, subject to the restrictions in this
act contained, appoint and from time to time alter the number,
limits and extent of evor{edivision, and shall number the divi.
sions, beginning at number one; bita less number of justices
shall not alter or rescind any resolution or order made by a
greater number at any previous session.

Justices of the peace, in altering old divisions or forming
new, can act only in general quarter sessions. It would
not be competent for justices, however numerous, to meet in
special sessions, and appoint or alter the court limits; but
a general quarter sessions may of course be adjourned to a
time anterior to the first day of the next general quarter'
sessions, for the purpose of acting nader this clause.

The power conferred is to be exercised by the magistrates :

assembled in sessions; in other words, the business is an

act of the court, and must, it is presurned, be done ia open
court, and recorded as provided for in sec. 15.

In the exercise of this duty, a large discretion has been
given to magistrates, as ministers of the law and custodians
of the public interests ; and the Legislature evidently con
templated open, deliberate action, at periods when the
courts are most numerously attended.

If the appointment or alteration of divisions is to be made
at a general adjourned sessions, public notice should be
given of the business to be transacted at the court.

The justices are restricted as to the number of divisions,
Section 3 enacts that ¢ there shall not be less than three,
nor more than twelve Division Courts in each counnty or
union of couaties; of which there shall be one Division
Court in each city and county town.”

This provision, to some extent, gives a clue to justices in
the exercise of the power vested in them. In the small
and least populous counties, it may be assumed, the Legis-
latare indicated that three divisions wounld be sufficient;

(Ma¥x

while in large and populous countics, as maoy as twelve
might be required.

Under the law of 1841, the number of courts in cvery
judicial district was the same, arbitrarily prescribed, irres-
pective of surrounding circumstances. The present law
gives seope for an adjustment of court divisions, according
to the actual state of things in a locality. Populution
and extent seem obviously guiding principles by which
magistrates should regulate their discretion io determining
the number of court divisious to be established in each
judicial division.* The latter part of this section relates
rather to the place of holding a court than to anything in
connection with forming divisions.

(7o be continued.)

AMENDMENTS IN TIIE DIVISION COURT LAW.

We have already multiplied observations ou the working
of the ¢ 91st clause,” as it has been called, and endeavored
to show how unfounded are the objections raised against it;

that the jurisdiction it confers does not enable a creditor to
imprison his debtor for the debt, but gives authority to

punish the fraudvlent debtor for fraud committed ; that if
the power has been abused, the fault was chargeable against
the administration of the law, and not against the system.
It is easy to make general charges and complaints; but we
have not seen sufficient proof of their truth, and it ought
to be sufficient to give them a general denial.

But we have not confined ourselves to this, but have laid
before the public statistics of the business from a numbe”
of counties, disprotiug the allegations made, and showing
afirmatively the value of the provision. The information
we gave was from persons well qualified to furnish it—from
I clerks of the courts, who spoke literally ¢ by the book ’—
and we have pleasure in adding the testimony of a practi-

® While “population and extent”’ are to have their due weight in appointing
Court Divisions, the following are suggested as considerations not less jmportant
in the exercise of a sound discretion. The divisions ought, as a general rule, to
be of such size that the great body of suitors may be able to come to and return
from the court within twenty-four hours. Ap object of the Division Court system
is, to bring cheap justice to the people’s doors, &3 it were; and if the courts be o
! situste as to involve an absenoce of two or three dsys in vesorting to them, the
| éxpeuses Are of course greatly increased. The divisions ought to be as nearly
' upiform jn size as circumstances will permit; but there will be great practical
dificulty fn accomplishing this in a new country, where, from various causes, the
settlements are scattered and qual. But no separute division should be formed
where the probab) t of legitimate business is not likely to afford a reason
able remuneration to oficers from the authorized foes. The multiplieation of such
divisions would be a groat evll ic any community. Divisions should be sosppointed
as to include, if posalbls, some town, village, or place of business resort, where &
court msy be conveniently held. This greatly contributes to the public conveni.
ence. Jn fixing the nnmber of divisions in & county, a wise discretion muet be
exercised, d by the p of selfish aspirants for little offices,or the
clamour of particular localitics. The public general good—the effictency of the
courts—should be the prevailing consideration. In the largest and best seftied
counties, B0 more than twelre cun be app In most counties, six
divisions will afford all the court accommodation that is required. The splitting
ap s county into a number of divisions encourazes discord, and has s most perns-
clous effect.

e cngs )
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tioner of considerable experience to the same purport. Mr.
Duraud, we think, haudles the subject in the subjoined
letter with great fairnerss. The public voice has not been
hcard through any of its legitimate channcls, in favor of a
repeal of the law; and if the law was such an intolerable
gricvance us represented, it is scarcely possible to suppose
people would not have petitioned geverally for its repeal.

In respect to the payment of jurors, we arc of the same
opinion as our correspondent.  The rewuneration to jurors
is absurdly low at present, and should be incrcused. The
only exception we would make is in the case of a jury
called by the court from those present, who are there on
their own busioess, and upon whom the duty of serving
entails no additional outlay; but to bring a man tco or\
fifteen miles from home, and compel hiw to serve asa juror
for ten cents, is a serious grievance.

In respect to appeals, as suggested, we entertain serious |
doubts. The appeal system has become a perfect nuisance
in the State of New York, and we fear, if introduced here,
it would be offering a premium to the longest purse. The
subject, however, is not uanworthy of discussion, and we
should like to hear from some of our regular correspondents
on the point.

We agree in the third suggestion. A bill was introduced
last session, to effect the proposed improvement. The mea-
sure has not been brought forward this year, and we fear
that it is too late in the season to hope for its passing now.

The fourth proposition is just; but there is little use in
moving oa it; for the Legialature would not, if we may
judge from the votes on ¢ homestead’’ and *‘ exemption”
law, entertaiu it.

Fifth. While agreeing in principle with these remarks,
we cannot think the proposed remedy practicable. It might
gnswer in a city, but would be of little »se in rural divisions.
At all events, the plan would noi be workable under the
present state of the law, requiring a party to be twice sum-
moned ; and to be effectual, the whole system would require
to be remodeled.

The sixth and seventh suggestions are of value, and com-
mend themselves to favorable consideration with all who
arc interested in the efficiency of the Division Courts.

AMENDMENTS TO THE DIVISION COURT LAWS.
b the Editors of the Law Journal,

Toronto, April 16, 1860.

GextLEMRN,—Your prompt and courteous ivsertion of my
letter on the subject of * e vexed questions in Division
Court practice, and the importance to the public of the effi-
cient maintenance and improvement of the Division Court
iaws,” induce me to again trouble you with a few thoughts on
the same subject. There are three subjects oo which I thought
of addressing you on this occasion, but I wiil postpone two of

them for some other occasion, choosing at present the more

urgent, vhilst the Legislature is in ression. [ had thought,
ut your invitation, rs kindly given, to have aguin referred to
somo other vexed questions i your Muy vumber, but will
defer such article until yuur June issue. The third subject is
ane of very general importancee to all of our counties, and that
in, # uniformity of deciziuns among the judges of Division
Cuurts, 1a carrying out tho law in such courts. The conflict
of deeisions ur varying constructions of Division Cuurt judges
in Cunada of Divisivn Court laws, when fully known, 18 very
strange and embarrassing to thuse who go befure them in
different counties. 1 defer my remarks on this subject, and
confine them to attempts now being made in the Legislature
to injure the efliciency of these Courts, adding sume remarks
on smendments which 1 think should be at once made to the
Division Court law.

There are certain members of the Legislature, who appear
to be very auxious to do away with the power to oinlly
examine debtors, and of imprironment, in cases of fraud or
contempt, for not appearing. A leading and very influential
newspaper (the G!:be) has taken a very stroog stand against
this part ot ths Division Cuurt law. Now, I may perhaps
venture to aay, without being charged with egotism, that few
persens in Canada have had better opportunities than I have
had, for over ten years past, of fully knowing the effects of the
working of the Division Court Jaws, and especially of this
objectionable one. Personal acquaintance with many of the
judges,and their procedure in various counties, fully authorizes
me to say that this power of oral examination and imprison-
ment is never knowingly abused; and in probably ninety
cases out of a hundred, it causes the dishonest to act justly
towards his creditors. In a few caces the contumacious may
be seot to jail, either because they wilfully will not appear to
give an account of their property, or because they manifestly
equivocate and conceal the fucts as to their property. In num-
berless cases again, after an examination, &cting honestly,
they are discharged, the payment of the costs by the creditor,
and of the debtor’s day expense, being @ sufficient punishment
to them. Great numbers of cases have occurred within my
expevience, where, without this remedy, men really able to pay
their debts would have entirely escaped. It is a law quite as
favorable to the poor man as to the rich. It is afact, too, that
the public do not want its repeal. No petition has been, to
my knowledge, sent in for its repeal, and no grand jury or
mupicipality has petitioned for it.

The members in question, and the newspaper in question,
act not in accordance with sound public opinion, but in all
probability take their opinions from a few complainants, who
have deservedly come within the wholesome power aforesaid.

I would ask here, why is there not a movement made to
petition against this haaty and needless legislation ?

The amendmenis to which I would refer as needed in the
Division Court law are these (I cannot say that you or others
will agree with me):

1st. I think jurors sammoned should v~ paid higher fees—
certainly as much as ls. 3d. each, if not 2s. 6d. At present
the juror must iravel ten miles, loge his day, pay his tavern
bill, aad travel back, all for 6d. perhaps, just to gratify some
neighbour who wanted a jury. Why, if he calls a jury, should
he not pay reasonable remuneration?

2ad. I think, in all cases of contract for any sum over £5,
involving special points of law or pecaliar facts, and in all
cases of tort or dawnages of a similar kind over £2 10s,, the
the party choosing it should have the right to an appeal
(in the same -7y as in convictions beforc justices) to the
county coarts, where a jury may be called. The objection,
{ koow, urged, is the expense and delay ; but tho appellant, if
he loses, has to pay the expense, and would be carefal not to
do so in trifling cases. He would also be obliged to give
security, and do so within s very few days. Another objec-
tion is, that the appeal lies to the same judge; but a trial in



114

LAW JOURNAL.

[May,

the County Court, befure twelve jurars, and conducted by legal
men, is o very different thing from o hasty country trial. The
right to appeal is o very wholesune one,

Jed. I think creditors in those Courta should bave the right
to garnishee debits on Sling an alidavit, as in the Couaty Courta,

4th, 1 thiok that in ali sumes over £3, lauds ehould be mude
liable, as in cnees now over £10.

Sth, T think that judges should have power to cxamine
debtors orally upon any day in chambers, upun say five days’
noticn, ot less time, and, in certain cases of fraud or apprehen-
sion, proved by affidavit, of the intention to leave the country
by the dabtor, should have power to detnin for a limited
period. Many a debtor, to my knowledgs, has walked away
with his pockets full, and fled the country; and his poor cre-
ditar, the amount being under £23, could not detain him
Why should the poor man lose his £5 or £10, and tho rich
man have the power to arrest for £267 Ia not the ground of
arreat frand t--and that affects small s well as Inrge debts.

6th. The law abould explicitly define the duty of out cuunty
clerks and bailiffs as to the transmission of muney cvllected vn
transcripts to the head office,

7th. The law should allow witnesses to be examined on
commissions in outward counties, and in foreign countriea,
This provision would save wuch expense and delay.

I will not further enlarge this already too lung letter, but
will remark that many, if not all the agove amendments are
embraced in the American laws applying to courts similar to
our Division Courts, and work well.

I am, &e.,
Cnaries Deraso, Barrister.

Owxx Sovnp, April 18th, 1861,
To the Editors of the Law Journal,

Gentrnenzy,~—In your remarks on subses. 6 of sec. 4 of the
“ Act to exempt certain articles from seizure in satisfaction of
debts,” yuu ohserve that ‘‘the wording is somewhat vagus,
and may lead to difficulty.” I must confess that, noting the
brevity of the subsection, and the simplicity of its phraseciogy,
I did not arrive at a like conclusion ; and still less did I sus-

t that any man’s (lawyer’s) obtusity would be such as to
ead to such a case as I have now to lay before you, and to ask
your opinion on.

On the 27th of December last, T received two executions
against a certain defendant, and thereunder I seized and sold
o small beat, The defendant came to these parts in the early
part of itz settlement, and at once established himself as a
wood-turner. Burnt out, he removed into this town, ok
advantage of a small water privilege, erected a mill thereon,
stocked 1t with Iathe, patent taps, and other machinery neces-
sary to the manufactore of patent bedsteads, spinning .wheels,
and general wood-turnery ; put up & signboard designating
himsell as * turner and wheelwright,” advertised himself as
such in the newspaper, has alwags been asseesed aa a turner;
indeed his appareat and actual cocupation, by which he has
procured his livelihood, haa always been the manufactare of
patent badateads, epinning wheels, and tarning for the eabinet-
makers and general public. But wow comes the *‘rub.”
Living near the water, he has sometimes, ag lately, owned a
boat, and, as others, his neighbours, have done, he has occa-
sionslly, in their seasom, caught a few herrings or tha like—
seldom more than has been immediately used in his own
family; and on this Simay pratest, his legnl adviser claims
the boat to be exempt from seizare, on the ground that the
defendant is & *fisherman.”

Now, I wounld like your opinion, first, as to whether, under
such circumstances, an officer may not fairly take exception
o0 any more complicate proceedings being taken against him
than thoss provided by sec. 185 of the Division Courts Act.
The view I kave heretofore taken of that section is, that the
Legislature, perceiving how very obnoxious officers would be

|

to ruch impatations an the above, conxiderately mude the
investigation of thew as prompt and inexpensive ax pussible
and I conceive that, on the samo ground, a defendant may
object to an action heing brought ageinst him in s superior
court for a cause cognizable in a divisien court, and that 1
may ohject to a formal suit in the nbove stated case. Andean
any turtuous definitions be permitted to the very aimple words
essential in the above causa—such as * ordinarily ” meaning
usnally, commonly ; * used ” as meaning smployed, ocoupied ;
“ oocapation ¥ as meaning principal business of one's life, tho
businens which a man follows to procure a living; sod ** fish-
erman ”’ as meaning one whose sccupation is to catch fish?

I ake it for granted, althuugh the statute speaks of *the
debtor's vccupation,” that the chastels ordinarily used in the
debtor’s occupation ahould be considered as protected from
seizure under certain circumstances. For exumple: suppose
the debtor 1o be 8 bricklayer; as he could not follow that
occupation in winter, he might occupy himself at that time in
some other way—say teaming. Iknow of st least one instance
of this kind. Now, here, I think, that when the deblor is
follmring either of these occupations, the chattels used therein
would be exempt from ssizure; whilst those belonging to the
other occupation would be Jiable to attachment. Pleass say
if, in your opinion, I am right herein.

Some time before your notice of the Act, I had, in answer
to some of my county collengues (clorks and bailiffe), expressed
the thought that the subsection in question exempted the team
to the extent provided {$6O0}, as being chattels; but I go fur-
ther. Thus: suppose a teamster deblor to bave a span of
horses, worth respectively fifty dollars sud fifty pounds, aad
that he has nothing else.” Now, exercising his right of sslec-
tivn, he takes the fifty-dollar horse on nccount of his sixty
dollars. Here my conclusion is, that as such chattels are
exempt _from seizure * to “he value of sixty dollars,” the officer
could not lawfully seize the remaining horse. And here again
I would enquire if you think I am right?

Lastly, although by subsection 3, one stove, &c., only are
exempted, my view is, that in the case of & tavern or bosrding-
house keeper, sixty dollars’ worth more of the like kind of
goods wou?d be exempt, as being * chattels ordinarily used in
the debtor’s occupation.”

I believe that an article by

gou, embracing the above points,
would be gratefully received

y many besides
Your most cbliged,
Pavr Down., |

P. S.—As I take the Division Courts to have beern estab
lished for the henefit of the * unfortanate creditors,” and not
for the creation of incomes for the cfficers of said courts, 1
consider * Norfolk’s ** argument, about officers having to ““ go
a-begging,”” as being very inappropriate. It would be much
better, I thiok, to point cut to all whom it may concern, the
utter unlikelibood that a staff of proper men can be retained
as officers of said courts hy the present amall emolument,
whether that smallness arises from the minute subdivision of
the business, as “ Norfolk oomp!ainn, or from the {to the
Legislature) discreditably low tariff of fees, as I would sug-
gest. Ha is also, to my mind, very wrong in sapposiog that
the officer may lawfully sell debtor’s goods, horse, or anythin
else exempted, whether “ A ™ does or does not “clim,” an
then return debtor sixty dollars. The very fact of the officer
returning debtor sixty dollars, is proof that he (the officer} has
sold what he had no right even to 2eize; for *to the value of
sixty dollars,” such chattals are ezempt from scizure—at least
this is my view; but of courss I write that I may have an
opportunity of expressing my gratitude for correction, if
wWrong. P. D

{At present we can only say we think that no judge would
Fold that the boat was ot liable to seizure. Mr. Dunn has
reasoned out the puint fairly coough.—Eps. L. J.}
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U. C. REPORTS. “the Crown costinel nted wanly attoraey, cunsprred to defent the
euds ot justiee
QUELNS BENCIL We gnve 2 iewat fa fall of the coroner’s ingest, since which
tirme several Rdblitiownd facts hiase como to light, which we zup-
Wrprrted by Cnlastopui & Bowtnsox, Frg, Thrvietarat Lo “posed would of conrw bu ¢'wited at tho asuzes when Moore wus

brought to bis trisd, more especially ax the witnesses wers sub-
Reaina v. Morsax, i prenaed ; but great was the astenishuent and indigoation of every

Litwl— [Yeading. “ong preccat, when they found that these wituesses were ot

A plen te an fabemat-on fae Ukl ander the Conant Stata €, ch. 103, ace. 7 | examined. * * o * » » »
giaat alleze (e 1Tl of ail the mattass charged , and < No much for the value of the evudeace given in Moore's favour.,
”’c";:“‘r‘,‘;’:;:ﬁ;}é‘ff:‘“,‘:‘;m::;ﬁf ot vut bolow, tast the plon o thie case was | e arter all this 5+ not ee bad s the fact that soven materind wit-
(£ T.98%1r) | Desces were not esamined at all, although they hnd the subpornas

This was & criminnl information, charging thot John Hillyarg | in their pockets.  We unheststingly atliem that bad these persons
Cnweron, ore of her Majesty’a counsel tearned in the law in Upper i beet put upon their oath, and sworn what we have ..cord them
Caunla, Graud Master of the Loyal Urange Association of British | state, that their asrration of the vile aud flenid.like scts of
Norih America, had been duly uppuinted smd was acting as Crown | cruelty of the prisouer to his wife, would have horrified naybody
prosecutor for and on belialf of aar lady the Queen, ot the court|9nly to hear.  Why, we nuk, was not the weman who sttonded
of Qyer aud Terminer and general gaol delivery, then being held | Mts. Maoro in eight confincnents put upon her oath?  What was

in the city of Torouto, in and for the uaited counties of York and
Peel, nad as such Crown prosecutor had at the said court prose.
cuted and conducted s certain indictinent ngainst ane Rebert Moure
fur the murder of his wife, upon which the aaid Moore had been
arraigoed and pleaded ** not guilty,” and upon his trial therefor
bad been fonud guilty, by the jury empanelled on his said trial, of
mansleughter: that James G. Moylas, of Toronto, aforesaid, con-
triving and istending to injure and aggrieve the axid John Hillyard
Cameron, sad to cause it to be believed that he had acted corruptly
in his conduct of the said trial as such Crown prosecutor as afure-
said, and that be had wilfully perverted the course of justice, and
had prevented the conviction of the ssid Moors for the crime
of murder on the said trisl, falsely, wickedly, unlawfully, and mali-
ciously, to wit, on the 4th of November, 1839, did compose, priont
aud publish, and did cause and procure to be composed, printed
and published, in & certain public newspaper called The Canadian
Freeman, a certain false, wicked and mahicious Lbel, of and con-
cerning the said John Hillyard Cameron, and of and conceruing
him as snch Crown prosecutor st the ssid court, upen the asid
trial of the ssid Moore as aforesaid, which said false, wicked, ani
malicious libel was to the tenor and effect following: that issay,—
{Those parts of the libel that seem immaterial to the pleadings
are omitted.)
¢ How Orange Law Officials discharge their datyt!!”

* Messrs. J. H. Cameron and R. Dempsey screening » wife
murderce ! 117

« More than once bave we had occasion to express our utter
want of confidence in the manner in which criminel iaw is admin-
istered, so long as the secvet grip and pass.word, and infamous
osath of infamous secret societies exert their polluting influence
over the officers of justice, from the judge on the bench and the
prosecuting Crown coousel down to the meanest subaltern about
the Inw court. Repeated instances could be adduced to prove that
trisl by jury in this city is & mere farce when an Orsngeman is
implicated, either as plaintiff or defendant. * * *

“ One of the moa: glaring instances perhsps on record of this
gross perversion of justice and malfessance on the part of law
officers, happened in this very city, and during the present sitting
of the court of assize. The facta recorded by our contemporury
the York Herald, if investigated and established before the proper
tribunal, are sufficient to call forth an expression of general horror,
snd stamp with the seal of infainy the character of the base bad men
who bave betrayed the trust confided to thew, and made use of
their position to vitiate justice, and shield from condign punish-
ment the worst of malefactors.

“'We allude to the case of Robe:t Moore, who, &e., &¢., (mting
the principal facts of the case.) Such are in brief the main feat-
ures of the case. Now for the after-plot. It appsars that Moore
is an Orangeman, the principal witness agsinst Lhim & Cathohic.
Every effort has been made by members of the Orange order, not
anly to procure a light verdict, butif possible to clear the criminal
altogether. The article which we extract from the Herald, a jour-
nal Hublished in the place where the murder was committed, and
therefors supposed to be ripe on all the details connected with the
crime, wiil)uhew to what extent Messrs, Cameron and Dempsey,

;tha couaty attorney, R. Dempaey, Esq., about?

He subpwnaed
her—why nat then hear her evidence? [y makes one shudder
only to listen to what she relates. Why was not Mras. Buros sad
several others also examined ? * * * *

 No wonder that crime incresses when so little effort is mads
to convict the guilty ; for nctually, with the witnesses before them,
so indufferent are our law officers 1o the majeuty of the luw, they
are too indolent to have them put in the bux. We have heard be-
fore that law and justice arc at a luw ebb in Canada, but never
before did we feel its truth ws now. Al through this part the
indignation is extreme agaiast such u mock trisl as that of Moore
has proved to be. x * LA S S

* Have we not here the strongest nad wost damning proof of
the totsl disregard for the oath which Messrs. Cameron and
Dempsey took when entering office, to perform their duties faith-
fully and impartially ? Bat why apesk of oaths” Does not their
extra-judicial oath of Orangeisw set aside and render nugntory
every other oath? Did nt Mr. J. i, Cameron, after the last par-
lismentary election, conmstitute hiwnself the legal champion of
Orangeism, sud pledge himself to help every brother Orangeman
through any difficuity i which he might entangled? The case
of Moore, the wife-murderer, has afforded the grand master snd
Queen's counsel a most excellent and lsudable opportunity to giva
an earnest of his intention to redesm his promise. Here, though
there was no necessity to call into reanisition bis legsl lore and
affected declamat on, Mr., Cameron more effectually sssizted his
brother in trouble by withholding such evidence as must bave
forced even an Orange jury to render a verdict of murder. If
there be a shred of morality or religion left in the country, if the
public be not content to ses the very fountains of juatice polluted,
if we be not altogetber dead to the disgrace and ignominy which
raust necassarily atiach to our system of criminsl legislation, if
wo have any reverence for the sanctity of the law, if we value
the safety of human life, it is high time to put an end to such
nefarious proceedings. The facts connected with Moore’s case ars
so glaring and fagrant that we cannot conceive how the Crown
counsel and county attorney can escape prasecuiion sad punish-
ment. If the Herald speaks truth there cannot be s shadow of &
doubt upen the mind s any unprejudiced man, that they have dis-
gracefully participated in defeating the ends of justice. Is there
no law, we sak to reach thees men? Csa such an outrage be in-
flicted upon civilized society with impunity !  Is the worst of mur-
derers, because a wife-murderer, to be shielded from adequste
punishment because of bis being an Orangeman? That Caweron
and Dempsey have been guilty of complicity with the friends of
Moore, is evident from the statements of the [ferald. Such being
the case, we call upon our contemporary, and the other reapectable
parties ai Richmond Hill, who are cognizant of the facts referred
to in the Herald, to impeach before the compatent and proper
tribunal those nunjust, unscrupulous, and perjured Isw officers.”—
To the great damage and scandal of the said John Hillyard Cam-
eron, to the evil example of all others in like cases offending, and
against the peace of our said lady the Queen, her Crown and
dignity.”

Prea.—That it is true, that upon the said trial of the said Robert
Moore, in the said information mentioned, the said Johu Hillyard




116

LAW JOURNAL.

[May,

Cameron neglected nnd omitted to call te give evidence on behalf
of the Crowa the following, among otber witnesses who were sab.
pensed on behialf of our lady the Queen, and presest in the said
Court 5¢ the «aid trial ready to be cxamived if they had been oalled
on, snd who could have given important testimony mgainst the
stid Moore relating to the matter in ssus between our ssid Lady
the Queen and the said Robert Moore, ov the said trisl: to wit,
Naney Burns, Mrs. Hu: ¥ s, Mrs, Arksey, Mre. Williame, Witlism
Harvivon, and James M. Jeoking; and the seid Jawmes G. Moylan
urther saith, that before and at the time of the publiention of the
watters in the said information mentioned the said Robert Moore
was an Orangeman, or member of the secret society denominated
the Loya! Orange Association of British North Amerioa, of which
the said John Hillyard Camerou is the lender or head, denomin-
sted, s in said information set forth, Grand Master: that the
society then was, and is, a pojiticn} religious suciety, the members
whereof were and are united by secret oaths snd ties to aid and
assist each other as brothers, and are hostile in apirit and feeling
to the professcrs of the Roman Catholic ruligion and chureh, of
which church & large portion of the subjects of Iler Majesty in this
province are members, and are entitled to the protection of the
Jaws of the land, and interested in the due adutinistration thereot
equally with the rest of Her Majesty's loyal subjects ; and the mid
James 3. Maylan further saith, that before and at the time of the
said tria of the aaid Robert Moore, and of the said pablication in
the said information mentioned, the said James G. Moylsn was,
and #till is s Catholic, and editor of & public newspaper or journal
publisbed in the City of Toronto called the Canadian Frerman, be-
ing the paper in the said information mentioned : that as such
editor he had became aware of frequent instances in which justice
in this province bad failed in its dus course, where a member or
members of the said secret association, of which the asid John
Hillyard Camerou is a0 the head or grand master, had been tried
for criminal offences or outrages upon Romau Catholics, by reason
of brother Orangemen having been upon the jury by whom such
offonces were tried ; and the said James G. Moylau further saith,
that before and at the time of the said trial, and of the said publi-
cation, thers was, and still is, a Jistrust among Catholics generally
that they were and are not secure in their lives, liberties and pro-
perties, and will not receive impartial justice in the couits of the
province when members of che said secret association were or are
interested agninst them. by ¢ of the iafl posseased by
the members of the said Orange association in Her Majesty's courts
of justice, through aud by mesns of their onths and ties of fellow.
ship sud secret signs, and their hostility to Romaa Catholics.
That the Roman Catholics of this province, constituting a very
large portion of the inbabitants thereof, cannot place confidence
is the sdministration of juatice when it is pisced in the hands of
leaders of the said association ; and by intrusting the prosecution
of criminals, or persons accused of crime, to members of the said
association great discredit is brought upan the administration of
justice, nad o feeling of insecurity pervades s large portion of Her
Majesty's sabjects. And the said Jan.es G, Moylan farther says,
that for the well-being of the province it is absolutely essential
that all classes of Her Majesty’s subjects should . ~ve confidence
in the administration of the Jaws, and that such contidence cannot
exist where the condact of criminal prosecutions is entrusted to
members of the said society ; and that be, the said James G. Moy-
lan, being fully of this belief, and having read the statement from
the York Merald mentioned in the said information respecting the
said trial of the said Robert Moore, aud believing the same to be
true, and that there had been A misearviage of justice in the case
of the asid Robert Moore, published the said matters in the said
information sct forth, with the view to the public discussion of the
propriety and right of the government of this pravince to place in
the bands of & leader of an cath-baound secret palitical associstion
the conduct and mansgement of criminal prosecutions, and the
consequent power of sdducing or withbolding evidence st pleasure,
and without sy personal feeling against the said Jobn Hillyard
Cameron. By reason whereof it was for the public benefit that
sid matters so charged in the said information should be published.

Demurrer to this ples, as ‘nsufficient.
Ectlea, Q. C., for the demurrer, cited Consol. Stats. U. C. ¢h.
108, sec. 9.

M. . Cameron, contra, cited Clarke v. Taylor, 2 Bing. N. C.
Gb4.

Rauwixson, C. J., delivered the judgment of the court.

The statate an which this plen is framed, Consol. Stats, U, €.,
ch. 103, has made a change in the law of libel, which may prove
of great advantage to the publishers of newspapers or other publio
journals, in onses where they hase stated certain fucts, howevor
injurious to the character of an individual which they may kuaw to
have ovcurred, or which they find stated upon snch authority thas
they are eatisfied they onn venture to rely npoo being sble to prove
their trath if it should be questioned.

In such cases, where the pablic bave an ioterest in the matter
to which they bave resolved to give further publicity, and where
they do not give with their article any injurious comments cvi.
dently dictated by malice and in » spirit of exaggerantion the stat-
ute affords them a fair degres of protection by enabling them to
plend Ly way of justification ** the truth of the matiers charged,"”
which was farmerly uo defence agninst & criminal prosecution, nnd
{o plead aleo, as a part of such defence, that it was for the public
henefit that auch matter should be published.

The defeadant is allowed to plead this in addition to the ples of
* pot guilty,” and if the mpecial plen is pleaded in a mavner con-
formable to the statote, then it will be for the jury upon the trinl,
if they find that the defendant has published the alleged article,
snd that it is a libel, to Sad also whether the matters—that is, all
the mattera—charged in the lib~l ave troe, and whether it wan for
the public benefit that it shonld be published.

This special ples has not yet been submitted to & jury, becauso
on the part of the prosecutor it is denied to be such a plea as the
statute requires or admits, and it is contended that if what is stated
in it were proved to be true it would not constitute a defence under
the etatuts.

All that the ples asserts as s justification, so far we mean, as
the truth of the charges are concerned, is, that the prosecutor,
Jobn Biltyard Cameroa, ** neglected svd omitted to call an evidence
on the part of the Crown the following, among other witnesses sho
were subpanaed on bebalf of the Crown, and were present in sourt
at the trinl of Moore, to be examined if they had been calle , and
who wounld bave given impartsat testimony against the anid Moore
relating to the matters in isage (enumerating six witnesser, : that
the defendant having read the article in the * Herald,” aond de-
lieving the aame to be true, and that these had been a miscarriage of jia-
tice in Soore’s case pulilisbed the mattersin the information set forth-
with the view to the public discussion of the propriety and right,
of the goverament to pisoo in the hands of & leader of an oath-
hound segret politioal sasociation ihe conduct and management of
criminsl prosecutions, and conseguent power of adduciog or with-
bolding evidence at pleasure, and without any personal feeling
agalost the waid John Hitlyard Cameron—dy rearon whereof, tha
defendant alleges, it waa for the publio benefit that the suid maltere
so charged 1 the said information should be published.”

It is the piain inteation of the statute, and in the case of Regina
v. Newman {1 E. & B, 568) it is laid down, that & ples under the
statute must affirm the truth of all the charges, and not merely
that some of them are true, or that the defendant believed them
or soms of them to be true. Now in this case the plea only affirms
that Jobn Hillyard Cameron neglected or omitted to call certnin
witnesses who had been subpoensed and were in atiendance It
does not affirm thst it waa trus, as the article published asserts,
that John Hillyard Cameron betrayed the trust confided to him,
and made use of his position to vitiste justice, and shield from con-
1ign punishment the worst of malefactors ; or that thers was a plot
to screen the offender by withholding evidence; or that Mesars
Cameron and Dempsey conapired to defeat the ends of justice; or
that from the indifference and indolence of the the law officials the
witnesses were not called; or that John Hillyard Cameran acted in
disre ard of his oath of office to perform his duties faithfully and
impazJslly ; or that he had pledged himself to help every “.rother
Orangeman through any difficuity ; or that he eflfectuslly assisted
his brother Orsngewan in trouble, by withbolding such evidence
55 must have forced any jury to render a verdict of “* murder ;” or
that he had been gailty of nefarjous proceedings to which an end
must be put if the public be not content to see the very fountains
of justice polluted ; or that John Hillyard Cameron and Dempsey
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bad been guilty of complicity with the {ciends of the person indie-
ted for musder; w that they are unjuet, unscrupuicus, wnd per- |
jared inw officers, !

# the faoct rloue of the witnessce niluded to not haviog been i
ealled justified in ressom the inference that all these injurious |
cliurges and allegations were true, then the defendant could have
ventured to rely upnn proving the one assufficient to establish the
truth of all the rest, sud o might have taken upon hinsself at his
peril to afirim that all the injurious chwrges and imputations builk
upon it wers true, bus be bas not done sa in the ples, us it was
necesanry he ehonld to weke the ples what the statute requires,
namely, & plea settiag up as « defenco ** the truth of the maticra |
chinrged.’’

\\‘g thiok this plea comes far short of what the statute iutends
in this respect , sud is therefore insutlicient,

As to the otber part of the ples, no doubt it would be a legiti-
mate subject for public discussion in & candid and temperate mau-
ucr, whether it is or woulit be proper and expedieutin the govern-
ment to commit the conduct of public prosecutiony to a prominent
wember of th~ irsage Bocivty, snd its probable effect upos the due
adminwstration of justice is wo doubt 8 matter that it may weil be
Leld to be for the public beneft should be urgued and commented
upen as freely as sny other matter of public ivterest : that is, with
no other rexerve thau the law makes necessary for the public peace,
and for the protection of individuals against injurious churges upon
their character for which there is no sufficient foundation in truth.

It is one thing to argue that s public officer or an individual
must from his position and circumstances be inevitably exposed to
the suspicion of acting from unworthy motives, and ancther thing
to affirm that he has yielded to the supposed tempiation, and hay
already abused the trust reposed in Lim. It is bat reasonsble that
the person who takes upon him to afirm the latter, or to republish
what others Favs stated to the aamo effect, ahould bo held bound
to prove the truth of such statements when he is cailed to sccount
for baving given publicity to them-—that is, whers be meams to
rely upon the truth a8 his defence ; and the statute expresaly enacts
(in the 10th sectivn) that without a ples asscrting ¢ the truth of
the matters charged” —that in, not of & part of tbe libellous charges,
but of the whole—the truth of the matters ahall in no case be en-
quired into, nor whether it was for the public benefit that such
matters shonld have been published.

Our judgment is agaivet the defendant on the demarrer.

Judgment for the Plaiatiff on demurrer.

COMMON PLEAS.
{ Baparicd by B. Q. Janzs, Baq., Barrster-at-Law, Reporter to the Oourt,

Tus Coxpomation or Tar Towssuip Or BEvERLEY
¥v. Bantow 2T AL,

Bond— PleadingPeriod of oppontment nof Treaswrsr of a Townshwp wnder 12
¥ie., cap, 81~~Bight lo ympose further taxes withoul vsticiing.

be plaintifs deciare on & bond 1o “ the Beverlay Municipal Council” (there being
nu such curporation in existercer). The defundsnts do vot deny the making of
t)‘a: hond, but plesd over. On demurrer to the plea and chjvetions to the de-

¢ :

Heid 1hat by not pleading * aon et factum™ the defendants were debarred from
taking the odjection to the form of $he bond as pleaded.

204, That the apoaintment of & treasorer under 12 Vie  oap. 81, i an appointment,
till remavad, and not only for & year, and that & ples not averving the office (for
the breach in the of tha dutien of which the action waas brought)
to bave Uean sn annual one, at the time of the taking the bond was bed.

3rd. That the Impositfon of additionsl taxes to those assesmed st the time of the
sscurity, snd the incrense of the risk therely, did not vitiate & bosd given for
the general posformance

sk
of dul tol s,
duties and paymaat of sil monsy: (& T.23 Vi)

DrcraraTion on o joint and seversl bond, whereby defendants
Jjointly and severally agreed and covensnted to pay plaintiffs, by
the uame of the Beverley Municipal Council, £800; if defanit
should be made in the condition following, viz: if Hemsn Gates
Barlaw, who bad been chosen treasurer of the plaintiffa, by reasou
whereof be should, and did receive into his hands divers sums of
money, notes, chattels, and other thingn, the property of the
plaiatifis, upon request should give to plsivtifis & true sud just
account of all such soms of money, &c., as should come into his
bands or possession as tressurer, and should pay snd deliver over

to his saccessor, &¢., all such sums of money as should be in his

bands due by bim to the plantdly, then, &e.  Averment that the
condition wax nut kept, hut defanit was wholly mude in the con-

| dition of thy bomd, whereby defendant became linble to pay the

suidd sum to plaintiffs,

Plens 1L—That the condition of the bond was kept and por
formed. Ind. That the bond wus made on the 28th February,
1334, and the appointment of the sail Barlow, ns treasurer was
au snnual appointment for the year 1853, and terminated at the
end of the mamcipal year, amd thut Bisrlow as treasurer for that
yeur, did moke and pive to pluintiffic & true and just account, &e.,
as treasurer during the currency of his appointment for the year
1853, and did pay all xums, &c¢, as were m bis usnds, and due to

i pinintiffs during bis appoiotment as trensurer fur the year 1858,

The plaintiffia took issue on both pleas, snd demurred to the
second, because the bond wan notjlimited in its effect ns pretended
ia the plen,

Thoe defeudant excepted to the declaration—that it is asserted
therein that the defeninnt covenanted with the plaintifis by the
nume of the Beverley Muuicipal Council, and sougbt to set up a
hond entered into by that name, whereas thers in not, nor ever
was & corporation known as the Beverley Municipal Council, snd
the statute requires bouds for the fuitbful disc.arge of & tressu-
rer’s duties to be taken in the name of she corporation.

At the trial iu November Inat, before Sir J. B. Robinson, C. J.,
at Hamilton, it wns shown that fromm 1850 to 1803, Barlow was
sunually appeioted tresaurer,

One‘?ht February, 1853, 4 by-law m the foliowing words was

assed :
¥ “ Whereas it is expedient and necersary to appoint under the
new act. 12 Vic,, ch. 81, being an nct to establish township
councils in Canads West: we, the Municipality of the Township
of Beverley, do berehy appoint the township officers under the
above meuntioned nuthority. Be it therefors enacted by the Town-
ship Council of Beverley that the different persons appcinted to
the different township offices within the corporaticn of the town-
ship of Beverley, do hold their respectise offices for the present

ear.”
g By aby-law passed 6th June, 1843, they voted the salaries of
the towaship officers for that year. The treasurer was named in
this by-law. Barlow contioued to be treasurer without any new ap-
pointment after 1853. Evidence was given of the amount of Bar~
low’s defanit, the taking of the accounts was referred to an arbi-
trater, and the following gqueations were reserved for the court:

1s. Was the lishility of the defendants an sureties limited to the

deficiency of Barlow for 1853, or did it extend during the whole
time of bis Slling the office of treasurer?

2nd, Assuming that the liability of the defendants as sureties,
was otherwige co-extensive in duration with the time for which
Barlow remained in office, were the sureties Jinble for any moneys
received by Barlow under 18 Vie., ch. 184, and 18 Vic., ch. 2, or
either of them ?

3rd. Assuming that the defendants were goly liable for the de-
ficiency of Barlow for the year 1853, would the fact that in 1854
the balsuce in his hande was reduced below the som due at the
end of that year, relisve the sureties pro fanto it the balance in
bis haods at the time of sction brought exceeded the amount in
his bands at the end of the year 18531

8. Richards, Q.C., for the plaintiff. Demurrer and special cusa.

As to the declarstion, it must be teken on these pleadings the
bond in questien was made to the plaintiffs; though by the name
of the Beverley Municipal Council, Grant on Corporstions 51 ;
The Mayor and Burgesses of Lynne Regis, 10 Co. 122 B. ; Re Bar-
clay and The Mumeipality of Darlington, 11 U. C. Q. B, 470;
Faher v. The Municipal Council of Vaughan. 10 U. C. Q. B., 492
Re Havking v. The Municipality of Huron, Perth and Bruce, 2 U,
C.C. P., 72; Farrell v. The Town Council of Lindon, 12 U. C. Q.
B.348; 13 & 14 Vie., ch, 87, seo. 60. This ia merely directory.
Judd v. Bead, 6 U. C. C. P., 362; The Brantford Building Society
v. Clement, 9 U. C. Q. B., 389; Wedater v. Macklem, 4U. C. C. P,
268; Colev. Green, 6 M. & Gr. 872; Reg. v. Leicester, 7 B. & C.
G; Reg. v. Birmingham, 8 B. & C. 29; Kitaonv. Banks, 4 E. & B.
864; though the bond is general, the objection that the office is
annual may bs raised an the pleading, Mayor of Berwickv. Owoald,
8 E. &. B. 658; Curling v. Chalklen, 8 M. & 8. 502, shows that
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the appointment being created under an sct of parlinment, refer- Lifition of the bond, snd brought the case within the principle of
ence way be made tu the act to seo if plea be good, and on the| Lord Arhingion v. Merrickr, in 8 note to which the caxes down to
face of the statute the defendant cannot allewe the office was! 1845 are referred to, 3 Wm. Saund. 415b, nute & That however
aooval, Mayoer of Buomngham v. Wright, 16 @ BB, 6:3; 12 Vie, | was 2 case in which, spart from the record, the court coudd have
ch 81, sod 171, 173, !uo knowledge of the daration of the appointment, whethe: it was

The 2ad ples is put in issnc.  Seeby the by-lawns put in to show ! {ur one year or more. But by 12 Vie. ch. 81, sec. 171, it is made
the eppeintment was made for s year only, and renewed each)the duty of municipal ils of t bips to appoint & tressurer
yeor. Three by-lawa. The expression is **towaship oﬁicerp""tho shall hold office during their pleasure; sand by section 173
1hat may refer to such officers &s by statute arc to be aonuslly | of the same act, the treasurer as well as other officere, with regard
appointed. to whose period of service no other provision is made by the set,

These by-laws caanot vary the statute. The treasurer by sec. ' shall hold their offices until removed therefrom by the municipal
173, must have heid his office until removed, and the by-laws wore  council for the time being. The case then seems to ms to fall
superfivons and had really no operation.  See. 31 of 12 Vic, ch. | within the Jdecision of Curlingv. Cholkien, 8 M. & 5.502, where &
81, as to passing of by-laws. §pln very similar was beld to be bad for two ressona: lat, that il

20d. if the office of tressurer comes within these provisions. ! shonid bave been averred that it was an sonust office at the time
The continuiag & man in the ofice is not & removaland re-appoint- | the bond was made. 2ud, that the sppointment was uuder an
ment, and there is no hy-law subsequent to that for 1833,  Ram- (act of parlisment which, 8o far from limiting it to one year, pro-
ford x. Iles, 3 Exch. 380; Fronk v. Edwcards, 8 Exch. 214; Mayor' vides expressiy for its looger continuance. Here tho words of the
of Derwick v. Omcald, 3 E. & B. 633; Mayor of Cifton v. Nilly, 7! condition are geperal, extendirg vver any period during whick
E & B.97. ¢ Barlow shouid hold office ; the public statute law is in direct con-

[May,

gidevonmashepaen

gt

Then the defendants deny Liability for certain moneys received
by the trexsurer under statute 16 Vie., ch. 184, and 18 Vie. cb. 2,
as to effect of office being varied (Pybusv. (idd, 6 E. & B. 902),
but here no variance by sdding certsin moneys which were to
come to his hands, 12 Vie, ch. 81, sec. 172,

Anderson on same side.  Thompson v. McLean, 17 U.C.Q.B. 495,
is the case on which defeadants will rely ; it is tobe distinguished
by the fact of the 172 sec. 12 Vic,, ¢h. 81, Pybus v. Cibh, 6 E.
& B. 902, slso saggests a farther distinction. If plaintiff had re-
plied instesd of demurring, we could only have replied the statuts
which is matter of law, not of fact—to be submitted to » jury.

Irving contra. The casesas to by-laws cited are not spplicable.
Insists that law requires the security to be o the corporation,
and it must e by its corporate name.

Fles good. h council may appoint for a year definitely
if they plesse—that will be an appointment doring pleasure—and
the plea avers the office was lerminated.

Oswald v. The Nayor of Berwick, and the Intter case is sitogether
in defendants’ favounr.,

NMayor of Cembridge v. Dennis, 27 L. J. Q. B. 474.

Bariow, the tressurer, at the eud of 1853, owed £19S; subee-
quently be peid up, so that he only owed £70 or £80. Afterwnrds
be again increased his debt.  Defendan’s may take advantage of
his psyment, but caopot De lisble for increass by subsequent
Liabilities ; the boud only extends to the yesr 1853,

Duarzn, C. J.—~The defendants bave not demied the bond de-
clared upon. At the date of that bond, 28th of February, 1853,

by the 2nd section of 12 Vie. ch. 81, all the corourate powers
Mbyﬂnphiaﬁﬁ, were io be exercived by, through, and!

tradiction to the sssertion in the plea that the sppointment is
annaal, and there is no averment of any special appointment
differing in terms from the provisious of the statute, nor any thing
in the condition qualifying the Jiability by any special sppoint-
unnt,ri! there was one, which on the demurrer we have no no-
tice of.

1 think therefore, this ples is bad. This determioation renders
it useless to consider the 1st and 3rd questions snbmitted by the
special case.

Az to the secnd question, which strictly spesking, on this
record, and after our judgment on the demurrer, srises, if at all,
ounly a8 to the amount of damages, I cannot say I have entertained
any seriousdoubt.  Nothing can be more general than the langnage
of the condition that Barlow shall make sud give ** & trae and just
account of all such sums of money, notes, chattels, and other
things that bave or may come into his hands or possession =3
tressarer aforesaid, and shall pay or deliver over to his successors
im office or any other persons duly autborised to receive the same,
all suck balance or sums of money, motes, chattels, snd other
things a» shail be in his bands, and dus by himself to the maid
Beverley Muanicipal Council.”

The objection is: 1s. That by 16 Vic.,, ch. 184, the municipal
councils were suthorised to impose daties on pediers and hawkers,
aud to require them to take out licepses; 1o reguire suctioneers,
persons selling liqguors by retsil, in piaces other than houses of
public entertainment, {as to which tbe counncils had already the
same power,) and persons keeping billiard tables for hire or gain,
to take out licenses, paying for them such sums as the councils
should by by-law detrrmine, which sams ahoold be collected and

ia the aame of the Municipality of the Townsbip of Beverley. | received by such mraicipal officers as the councils should appoint

Their present corporats pame is given by Con. dtat. T. © . ch. | 1o receive the same.

54, sec. 4.

!into the treasure ‘s bands, theredy i

That jarge sams would consequently come

ing the risk of the de-

The question would bave sssumed a different shape if nom o3t | s ‘ndants as his suretics, snd sltering the patars of his ofice by
factum bad been plesded, and we must have determined whether i adu.~< 10 the .xtent of bis duties.

the bond would wot be valid, notwithstanding the error of the
nxme, i sccordance with the principles of many old cases which
are collected in Com. Dig., title Capacity B. 5§, Bacon Abr,
Corporation C.
RBut by plesding over it was admitted that the dofendants made
i to the plaintiffs by the name of the Beverley Municipal
snd 1 thiok they canmot return to this objection on a de-
1o their ples, even if it were available, which at
2 not prepared to decide. Itis on the record, and if it be
ertor they sre not preveated from taking sdvantage of it.

Then as to the Ples, it aseerts that the appointeent of Barlow
83 tressurer, “ was an ansual sppointment;” that his appoint-
ment 88 tressmrer larminalrd at the end of the municipal

1

E ]

i sppointment &s treasurer for the |
year 1853, and according vo Kiteon v. Julien, (4 E. & B. 854} the
allegstion in the plea that the appointment was for oue yesr and |
po loager being sdmitted by the demurrer, it bad the same effect |
53 if the yume period of appointment had been recited in the con- |

year,
mrhdid account,
by him to plain- | sod

“‘Z:di"\ncudtrthla Vie., c¢h. 2, moneys arisiug from the
of clery, reserves, rewsiniug unexpended and unsppropriated
under the M&d,and 4thmﬁmottheut.mby:::5m

section, o by apportioned among ral «counry and cuy
muymicipelities” in proportion to their populstion, o
coming to each wwpicipality shall be paii over by tha Recsiver-
Genersl to the treasarer, chamberisin, or other officer having the
legal custody of the moneys of each municipality, sod shall make
part of the genersl fands of the municipality.

As to the first, T do not see how the question srises; for it ao
‘where sppears that aoy by-lsws imposing such duties or license
fees bave been passed, or that the tressarer bas by aay by-law
been appointed to receive the suave, without which either we must
hold that by the conferring on township conncils additional mesns
power to increase their revenve, although unexercised, the
character of the nffice of treasurer is altered and the rivk of the
sureties incressed, or we must overrule the objection.  The latter,
in my opinion, is the proper course.

° ben s to the second, the township mwnicipalities are pot re-
wrred toin the & section of the above clergy reserve nct. The
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act however is amended by 19 & 20 Vie,, ch. 16, which directs the
spportionment of the unezpended sud unappropristed moneys to
be made among the severs. cities, towns, incorpora* 1 villages,
sad township municipalities in Upper Cansda, comm  cing with
the balance on 31st of December, 1855. Whether auy such pay-
ments were made to Barlow during the terms for which it is
sought 1o make thess defendants responsible, dves not appear.

But ou & mors geseral ground, 1 am of opinion, and § believe
my brothers fully concur with me, that the creation of additional
sources of revenue can no mure he treated as altering the nature
of the office, or the duties of the treasarer, or the risk of the
suretiea, than the iocresse of rates and assessments levied upon
subject matters within the power and authority of the counncil st
the time the sureties entered into their obligation, could be held
to have such an effect. I cannot conceive that such was the in-
tention of the parties apart from the bond, and neither the bond
or coodition contain any thing to lesd to such a conclusion.
There is no ondertaking expressed or implied that the municipal
revenues shall remainan statu quo as to their sources, any more
than there is as 0 their amount; the increase of the latter must
certainly have, in the very nature of things, been expected. So
fong as the daties ta be performed by the treasurer as to receiving
and paying ont all maoneys of the municipality, so long I consider
the liability of his sureties as 10 such receipts sud payments is
unaffected,

I think, therefore, the sureties are liabie for every deficiency

cising on receipts from these two sources, as well as from xey

other, which is not cantested.

The plaintiffs are, in my opianion, entitled to the postea.

Per cur.— Postes 1o plaintiffs,

See Mayor of Cambridge v. Demmis, b Jur. N. 8. 2G5; Harclay
v. Municipal Council of Darlington, 11 U. C. Q. B. 470; Ficher v.
Municipal Council of Vaughan, 19 U. C. Q. B. 442; Ifawkms v.
Numiepal Council of Hurem, &e., 2. U. C.C. P. 72; Farrdiv.
Mayor and Town Council of London, 121, C. Q. B. 343 ; Wiikesv.
Clement, 9 U. C. Q B. 339; Colev. Green, 6 M. & G. 872 ; Judd
v. Read, 6 U. C. C. . 862; Webster v. Mackiem, 4 U.C.C. P.
266; B. v Justices of Leicester, 7 B, & C. 7; R v. Birmingkam,
8B & C.29; Kuson v Julian, 4 E. & B. 854; Nayor of Berwick
Y. Oncaid, 3 E. & B. 653; Owriing v. Chalklen, 3 M. & 8. 502;
Frank v. Edwards, 8 Exch. 214 ; Holland «. Lea, $ Exch. 430,

Cxrato v. Raskix 51 AL
Scheel reter—Chliation. ¢ Trustees.

baving poowed & resciution, “ That
= voluatary M:‘h

>

thw expensns of the
Dalance 10 be rained

g e

of ssid schoo! section it was decided that the exp of said sch
section shonld be pruvided by o vuluntsry subscription; that »
iarge amount, to wit, £50, was subscribed, which the trustevs
should bave collected befure imposing said rate, but that said
trustees did not collect said subscription, but unlawfully, &c., made
said rate snd delivered said list and warrant to defendant Swift to
collect same.

4th. As to avowry of defendants Rankin, Spoover and Daly,
same as to defendant Swift,

Rejoinder by defendant Swift.—1. Joios iasuz on plaintif"s ples
to cognizance of the defendant Swift.

2pd. Joins issue on plaiotiffi’s sccond plea o cognizance of
defendsnt Swift.

3rd. Also, as t said second ples to defendant Swift’s copnizance
That said resolution was in the following wonds: * Resolved that
the expenses of the school section be paid by voluntary subscription,
and the balance be raised from a tax to be levied upon the parents
and the guandisns of those sending children to the school.” That
the only smount subscribed under said resolution was £2 22 6d.,
and was wholly insufficient to defray the expenses of the school,
sud could not be collected, wherefore the amount provided by said
resclation by any procectings that could legslly be taken there-
under being insufficient to defray expences of schoal, sxid rate was
duly made snd imposed to defray balance and amount due, or to
become dae for exp of the school section.

4th. Defendsnts Rankin, Spooner snd Daly join issue on plain-
tig’s plea W the avowry.

Oth. Defendants Rankin and others, also ay to said plea rejoin
same facts as defendant Swift.

Surrejoinder by piaiotif—1. Joins issue % replication to said
plea to defendsnts Swift's cognizance.

2. As to the said replication, also says that he the plaintiff was
not nur is & parent or guardian of s child or children sent to =aid
school, and that the rate could not be legally impr zed on him.

3., Joins issue on replicacion of defendsnt Rankin snd others fo
plointifi’s second plea to avowry of Rankin sud others.

4. As to said replication, same a3 to Swift's replication.

Demmurrer by defendsat Swilt to surrejoinder on the following
grounds : that the said surrejoinder admits the fact stated in the
replication to which it professes to be sn snswer, but shews no
sufficient answer thereto; that the rate required to psy the expen
ses of the school section could only be levied and coliected of the
freeholders 2ad b bolders of the section, and that the plaintitf
being » frecholder or householder of the section was lisble to xaid
rates, and that be was ot exempt from sych rate by reason of his
a0t being the parent or guarlian of & child or childres sent 1o or
Sotendiag the school of anid section; that the mode of raising the

' 1

tios, lovied & gemeral rate, wpom whick this replecin sross, the pleintiff contend-
gmhmwlﬁﬁoum&n‘n o pareat of & child attending

IFid, that Ue trustess Uad mo sutheeily (o tax pareats o goardisos of hose
wending childrem, or 1o alter or sanul the rescintion, and 1t Lhe 10th subesc
tom of the 2ct suthorised the Jery as made.

Rerrzvix by Jobu Craig azsinst Hugh Rackin, Reod

balance of the exp of the school section provided by the re-
soluticn set forth in ssid replicstion is unreasonable and illegal,
aud ibe trustees could not legally carry out the said resolution,
and what was provided by sall resolution was insuficient 10 defray
the expenses of the school section, and the trostees were therefors
justified in Jevyiog the amonnt by rate oo all the freeholders and

Spoon-
er, Patrick Daly, and James Swift, for s cow, valoe £5.

Pleas 19t.—That defendants did not take.

2. Coguirance by defendant Swift, that the the ather defendants
were school trastees of school section number 14, in the township
of Kingston, and that the plaintiff was liable to be rated for schoot
purpeers in exid section ; that s rate was imposed by said trostees,
snd plaintifl was thereby rated for the sum of ——. That s list
or warrant was delivered by said trastees, to defendant Swift, who
was collector of said schoo! section, that defendant Swift dewan-
ded amount of rate from plaintiff, which be refused to pay, where-
fore defendant Swift took said goods as & distress for said rate.

8rd. Avowry by the other defendants, HKankin, Spoomer, and
Daly, a8 trustees of said school section, setting out same facls &y ;
in the cogoizance of defendant Swilt. :

Replication.—1st. Juias issue cn defendants’ pleas. Z0d. As'

to cognizance of defen-lant Sxify, that plsintif was not the occu- |
* pier of property in schoul sectivn No, 14, nor liable to be rated as '

15 the cogunizance weul.wned.

3rd. As to coguizance of defendsnt Swift, that before asseming
nid rate, 10 wit, on the 13th of Juoe, 1538, at the sanual Mug§

holders of the section.

Dewmarrer by defendants Rankin and others to surrejoinder,
the same grocuds as demurrer of defendant Swift.

Richards, Q.C, for defendants, referred to NrMitlan v, Rankun,
13Q. B. U, C. 336,

No counsel appeared for plaiatiff.

Daaren, . J.—A similiar question in & suit brought by one
McMillan aguinst these same defendants, upon similar plesdings,
was decided Iast term by the Court of Queen's Iench oo demarrer
ia favour of the defendants.

I quite agree in that conclosion, and I have had more tronble in
resding the pleadings in this demurrer book than in making up my

mind upon the question raised.

The rejoinder is no ancwer to the replicatian. Ry section 27,
of Consolidated Statutes U. C., sub-section ¥, (d'vision C.,} the
secretary sod tressarer is to receive aod t for all wchool
maoneys collected by rate bill, subscription, or otherwise from the
iphabitants of the achool section; by sud-section 2, they may
appoint & coliector to coilect the rates imposed by them on the
inhabitants of their school section or the yums which the inhabi-
tants bave subscribed, and such coliector shall, by virtue of &
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warrant signed by a majority of the trustees, have the same power
in collectiug the school rate or subscription aud shall proceed in
the same maoncr as ordinary collectors of county and towaship
rates and assessments. The 10 sub-section of the same section
suthorises the trustces to provide for the salaries of the teacaers
and all other exp of the school in such manner as may be
desired by a majurity of the freel s and h holders of the
section at the annual, or a special school meeti. g, and to employ
all lawful means to collect the sums required for such salaries and
expeases, and tf the sums thus provided be insufficient to defray all
the expeases of the schooi the trustees may assess and cause to
be collected an additional rate in order to pay the balance. The
125th sec:ion of the same act declares that all the schoo! expenses
of each section shall be provided for by all or any of the three ful-
lowing methods: 1st Voluatary sabscription. 2ud. Rate bill for
each pupil atteading the school. 3rd. Raite upon property. The
replication to the plaintififs second plea to the cognizance of one
defeadant, and the avowry of the other three, sets forth the only
resolation passed at the annual school meeting of the section in
question in these words, ** Resolved, that the expenses of the
school section be paid by voluntary subscription, and the balance
be raised from & tax to be levied nupon the parents and guardians
of those sending children to the school.” It avers the total insuffici-
eucy of the voluntary subscription or otherwise under the said
resolution for the required purposes, and that even that sum was
not paid and cuuld not be collected, wherefore the rate and asses-
ment in the cognizance and avowry respectively mentioned was
daly made and imposcd by the school trustees in order to pay the
balsace of the school expenses. The plaintiff rejoins that he was
not the parent or guardian of a child seat to or attending the schrot,
and that & tax could not lawfally be levied apon him for the ba'ance
of the said expeases, according to the terms of the said resolation.
He thas admits this was the only resolution passed, aod admits
also tae total failure of the voluntary subscription, and relies upon
a matter which, whatever, may bave been intended, certainly is
not expressed in the resolution. He treats the resolution as pro-
viding for the school expenses by two out of the three methods
meuvtioned in the 123th section, namely voluntary subscription,
and rate till imposed on each pupil atiending the school, and sets
up as an answer that he is not & pare.t or guardian of any child
sent to the school, meaning thereby that the resolution of the an-
nual meeting authorises a rate or tax upon such parents or guar-
dians and on no one else to make up any deficiency in the voluntary
sabecription. Bat the rcsolution provides for a tax on the parents
or guardiany of those sending children, not of the children sent to
the school ; and the trustees bad no authority by law to tax sach
parties or amend this absard resolution, and therefore they had to
resort to the authority given in the 10th sub-section of section 27,
already set out, in the event of the sams provided at the annus®
school meeting being insufficient. This is what they rely upon in
the replication, and what the rejoinder attempts to, but does nof,

meet.
I think the defendants entitled to judgment on this demurrer.
Judgment accordingly.

Joskru Kxarxer v. Jossra Griss.

Married Women—Effect of Consel. Nat. 1. C. cap. TS—Action.

J5dd, that the Comsol. Stat. U'. C. cap. 73, intituled ~ An Act respecting crrtain
.murl;hudm,dmrﬁ«lvmn. doss Dot alter the dimbility of
a married Wousaa to contract ; and that, since the statute, a married womna ts
nnmmﬂdhﬁu hmlfhymtn-nhuohttuhﬁn that statate.
Kald alsn, that the ebjects of the statute arv—1. To pentert & married womaan io
right her separatle property frae fran the debts and contracts of the
To secure ber sarnings whcult.undcvruha«m
cred to obtain satisfactinn out of her separa
dum snia. 4. To relense the hushand ﬁ- Hability ﬁ"lf‘
must be joined in the action against ber if be be a residest
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snet be beld W be {afringed any further than renlly necsssmary for obtaiaing

the full mensmre of reliof the act was inteaded to give.

Hcid olsn. that for a cvmversion of the wife's separate parsonal property duriang
coverture, ibe hustand may see wilthout yiaing his wite as 3 co-plalatiff.

(Mich-almas Torm, 1900.)

The declaration stated in the first count that defendant wrong-

fully deprived plaintiff of the use and possession of his goods
enumerating them, and in the second count—that defendant
converted to his own use the plaintiff°’s goods and chattels.

The pleas were :—1st. Not guilty. 2nd. Goods not plaintiffs.

The case was tried at Berlin, in November, 1860, before
Hagarty, J.

The goods were seized in August last, by direction of the de-
fendant on the plaintif’s premiscs under two executions issued
out ot the Division Cour?, in suits, in one of which the defendant
was plaintiff, and Barthold Prochly and Dorothes Kraermar, were
defendants. Dorothea Kraemar was plaintiff's wife and Frochly
is her son-in-law. By the sale more than enough to satisfy these
two executions was made and the residue was applied in satisfac-
tion of another execution against Frochly who lived in the same
bouse with plaiotiff and his wife. This wns because that the
bailiff assumed that part of the property seized and for which this
action was brought belonged to Frochbly, and the bailiff swore
that sometimes he would claim the property and sometimes Mrs.
Kraemar. It appeared that she bad been a widow and plaintiff
used to live as a servant with her and afterwards in January, 1860,
married her. The plaintif was present at the sale but said
nothing. Frochly swore that the oxen which were seized and
sold belonged to the plaintiff before he married the widow, and
thut the notes sued upon in the Division Court were made after
the marriage, and in the absence of plaintiff. That plaintiff got
the yol-e of oxen from the widow a year before he married her
for bis wages for the preceding year. Frochly had lived with the
widow s:veral years—he worked the cleared land on the farm on
shares. The plaintiff was clearing more land for himself and his
wife. FExcepting _he oxen, Frochly swore, the rest of the property
in question had belonged to the widow, bLut tbat he understood
that after marriage she gave it all up to the plaintiff. The notes
sued upon were given in lieu of others which became due in the
preceding fall. He explained that the threshing machine, waggon
and sleigh were hired to him and therefore he claimed them when
an execotion came agsinst her ; if an execation came against him-
self, he told what was hers and what was his own.

Oan the defence it was sworn that the defendant’s sou and not
the defendant directed the seizure; thatit wasthe son who bought
and not the defendant—though the things, the price of which were
endorscd on the execution, as costs, and 50 accepted by defendant,
which things the defendant sold for the son’s benefit as part of the
son’s *‘ share of inheritance’ from defendant. The defendant it was
however stated hy the son was at the sale and bought s whipple-
tree—another witness swore he had purchased the oxen before the
bailiff's sale from the plaintiff both from him and his wife after
their marriage, giving two notes he held against her for the
prices. No time was fixed when he was to teke them, and he
allowed them to be worked on their farm. He said he thought
be could have them when he liked bat that he oaly took them as
security for the debt though he was willing to have taken them in
payment. There were writings sbowing the nature of the trans-
action not produced.

The jury was asked to say whether the defendant directed the
seizure, and whether the oxen were the plaintifi’s own property,
and the learned judge asked them if they found both these poiots
in the plaiatiff’s favour to assess damages for the taking the oxen
separately. He ruled that as the evidence stood the defendant
could not set up the claim of the the third party to the ownership
as an answer to plaintif. For the defendant it was contended
that the wife waost be joined with the busband as s plaintiff: and
it was agreed that he should bave leave to move on this point;
and the learned judge directed that the plaintiff might sue alone.

The jury found for the defendant, hut valued the oxen at $65.

Thos. Niller in Michaclmas Term obtained a rule nisi for & new
trial on the law and evidence, and because the verdict was con-
trary to the learoed judge's charge.

N. C. Cameron, shewed cause. He referred to the Con. Stat.
of U. C. cap. 73, secs. 14 and 18, Finch v. Hooke, Salk. 7, Milacs
etalv. Mines, 3T. R. €27, dirch v. Leake, 2 D. & L. 88.

Harron, R. 4. contrs.

Dnrn. C. J.—There is no doubt of the general privciple that

marviage operates as an absolute gif: in Jaw to the husband of
all the goods and chattels and personal property of the wife.
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This action is not brought for the conversion of the goods of the
wife before her marriage to the plaintiff, and therefore the cases
of Munes v Milnes, to which may be adled Morgunv. Cubatt 3
Exch. 612 and Dalion v. Midland Co., 3 C. B. 474, do not upply,
Ayling v. Whicher, 6 A. & E. 209, Caine ~v. Birch, T M. & W.
183, and Bird v. Peagram, 13 C. B. 649, all are in the husLand’s
favour. Unless the provincial statute makes a difference I think
there is no doubt the plaint:ff has a right to recover.

The 1st section of that act declares that every women married
since 4th May, 1809, shall and may have hold and cujoy «ll ker
real and personal property sif there be no marriage contract or
settlement) ** free from the debts and obligatious of her husband,
and from his control or disposition without her consent in as full
a maopner as if she continued sole and unmarried.”

The 2nd section applicr to the case of women married before
4th May, 1859, makes a similar pirovision as to real estate not on
that day taken possession of by the husband, by himself or his
tenants and as to personal pruperty not then reduced into the
possession of her husband.

The 14th section enacts that every woman having separate pro-
perty, resl or personal, not settied by any anteuuptial, sball be
liable upon any separate contract made or debt incurred by Ler
before marriage, it married after 4th May, 1859, to the extent and
value of sach separate property in the same manner as if she were
sole and uomarried.

Section 16 enables every married womaa after 14th May, 1859,
by devise or bequest cxecuted in the presence of two or more
witnesses to dispose of her separate property, real or personal,
whether acquired before or after marriage among her children,
issue of any marriage and failing any issue then to her busband
or as she shall fit in the same manner as if she was unmarried.

8ection 18 provides that in any action, &c., by or againsta
married woman, upon any coatract made or debt incurred by her
before her marriage, her husband shall be made & party if resid-
ing within the province ; but if absent therefrom, the action shall

against her alone.

This statate does not alter the power of a married woman to
make & contract. She is not enabled to bind herself while a feme
covert more than she could before it was passed. It appears on
the evidence that the plaintiff’s wife was sued without her husband
being joined on a promissory note made by her afte. marri
Such fact in my opinion if proved before the judge entitled her
to have the action dismissed as against herself. The note was as
against her void. If she had been sued on a contract made before
the marriage, her husband should have been joined- Her marriage
beiog proved, would have been a bar to the maintenance of the
action against herself, inasmuch as her busband resided in the
province.

It may be questioned whether on the present pleadings, it was
open to the defendant to set up the proceedings in the Division
Court as a defence. The point was not taken however for the
plaintiff. Bat if this defence was not available then the defend-
ant appears to have scized property out of the possession of the
plaintiff; for prima freic this property, if it were all the wife's,
was in the gossession of the husband, and possession aloue would
enable him to bring this action against a wrong doer.

As to the yoke of oxen the verdict certainly appears to be
against the evidence. They were not the'wife's at the time of the
marriage : and if in fact they were mortgaged to a third party, or
even sold, neither of which was legally proved, the defendant
shewed no right to take them, unless they were the wife's, and
therefore so far the verdict is wrong.

Still 2 new trial ought not to be granted if the plaintiff t

ticns if that were set up in bar of the claim? The statute doe®
not allow Ler to sue alone. Even for a cause of action accruing
to herself before coverture the husband must be joined. The 18th
section expressly requires her busband to be sued with her if
it neceesarily prevents the husband suing for such wrong with
joining her.  The primary objects of this act seem to be: first—
resident ir the province, though the reason furmerly existing,
namely, his Lability to pay her debts no longer exists undeg the
statute. She does not appear to have any meaus given her of
compelling him to bLring an action for injury to Ler separate
estate; aud yet it couid not have been intended to put every
wrong to lier separate chattel property on the footing of choses tn
action, belungiog to her, which, unless reduced into possession by
the husband survived to her, or if it does, I do pot then see that
protects a married woman in the right to ber separate property
free from the debts and cuntrol of her Lusband, second—to secure
her earnings to herself uoder certain circumstances, third—to
enable her creditors to obtain satisfaction out of her separate
property, for debts incurred dum scla; and lastly—to relieve the
husband from liability for such debts though he must be joined in
the action against her if he be resident in the province. Every
provision for these purposes is a departure from the common law
20d 80 far asis necessary to give these provisions full effect we
must hold the common law is superseded by them. But itis
agsinst principle and authority to infringe 2oy further than is
necessary for obtaining the full measure of relief or benefit the
act was iotended to give. I do not perceive that any of these
provisions either in letter or spirit requires us to hold that chattel
property which belonged to the wife before marriage is not by the
marriage placed in the hands and under the protection of the
busband, though no looger subject to '.is debts or to his disposal.
And if he has the right to the possession, although the right of
property is to the extent set forth in the act preserved to the wife,
1do not see why he may not sae alone for any injury or wrong
inflicted on any part of that property.
I think there should be a new trial without costs.

Roszrr Jarvis Haxirrox Awp MiLrox Davis v. Samcre F.
Horcoms, Joux McPHER3ON, ANXD Saxvzi Craxa.

Action on & Wl of exchange—Srocral defrndents—Judgment—Ch. Sa.—Arvest and

discharge of ane defendant—Nts efféct.

Held, in an action agalost the 4 asd P of a bill of exchange, in
which plaintifix, the heldese. d a jud t against .1l the defend
under the Cunsolidated Statutes of Upper Canada, cap. 42, that the eotry of
judgment did not create one new and jaint lubility all the defend:

Quare_as to the effect of plantfls issuiog a Cu. Sa. agaivst all the defendants,

uhder"'hk:nt:u of the acreptors was w hll_ed'l.o the limits charged in

’ o o (itilary Torm, 1861.)

On the 7th January last, Burns, J., made an order in this cause,
after hearing parties on affidavits, that the writ of fieri focias
issued in this cause, and directed to the Sheriff of the United
Couanties of York and Peel, dated the 5th July, 1860, against the
goods snd chattels of the defendants, and all proccedings had
thereon should be set aside, and a memorandum of satisfaction be
catered as to the judgment signed in this cause on the 12th Jan-
uary, 1838, for £506 11s. 84d. damages, and £19 7s. 6d. costs.*

Mr. Harruon, in Hilary Termn, moved against this order in the
alternative, eitber to set it aside altogether, or to set aside so much
of it as directs a memorandum of satisfaction to be entered.

Gzalt, Q. (., showed cause.

Dxargr, C. J.—It appears by the afidavits, that the defendaat
Holcomb, together with his partaer, one Henderson, drew s bill of

t

maintain the action without joining his wife, unless indeed on the
grouud that the oxen were no part of her separate property ; and
if granted oa tiat ground we ought, I apprebend, to say whether
if on the d trial it should appear these as weil as the rest of
the property seized was hers under the Statute the plaintiff alone
<an maintain the action.

Assumiog for the argunicnt’s sake that the defeudant is a wrong
doer as to the separate property, and that the husband can recover
the full valuc in this action, could the wife under any circom-
stances maintain another action for the same injury after bis
death pleading ber coverture in answer to the statute of limita-

e ge upon the other Jefendants, McPherson and Crane, and
that the plsintiffs as holders of this bill obtained a judgment
against all the defendants, whom they sued in one action under
the provisions of the statate of Upper Canada. About the st
July, 1858, a ca. sa. was issued in the cause, on which the Sheriff
of Frontenac, Lennox, and Addington arrested the defendant
McPherson, who gave bail to the limits. The defendauts McPher-
son and Crane, had, on the 2ad J ry, 18038, execated a deed of
assigument of all their real and personel estate, in trust for the
benefit of all creditcrs who should execute the same. The plain-

* 800 p. 40 antr,
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tiffs, by their duly authorised attorney, executed this assignment | standing the debtor is charged in execution, and the execution of
on or about the 20th July, 1858, and their attorneys in the action | the fi. fa. is not to be stayed, but shall be continued although the

signed and sent to the Sheriff, an authority dated the Srd July,
18538, for McPherson’s discharge, and the Sheriff discharged him
accordingly. On the 5th July, 1860, the plaintiffs sued out a writ
of fieri facias against the goods of all three defendants, directed to
the Sheriff of York and Peel, endorsed to levy £5626 1Ys. 2d., with
interest from 12th January, 1858, £3 for writs, and his own fees ;
under which the Sheriff levied upon the goods of the defendant
Holcomb. The plaintiff Hamilton made an affidavit, that when
McPherson was discharged from custody, it was upon the agree-
ment that such discharge shou!d not affect the debt in this suit,
or any other remedies on the judgment in any way.

The principal difficulty I have feltin this caseis, as to the effect
of our statute (Con. Stat. U. C. ch. 42, secs. 28, 24, 25, 26, 31, 32,
85) by which the holder of any bill of exchange or promisory note
is enabled, and in one sense, obliged to include drawers, makers,
acceptors, and endorsers in one action, for if he bring several suits,
there shall be collected the costs taxed in one suit only, at the
election of the plaintiff, and in the other suits the actaal disburse-
ments only. By forms given for declaring, the plaintiff, after
stating his cause of action against all the parties sued, very much
in the old form, concludes: ** by reason whercof the said defend-
ants became jointly and 8c.u.uly liable to pay the plaintiffs,’” &c.

The 28rd section expressly ensbles the plaintiff to proceed to
judgment and execution in the same manner as though the de-
fendants were joint contractors, while the 25th provides that
judgment may be rendered for the plaintiff against some one or
more of the defendandts, and in favour of some one or more of the
defendants sgainst the plaintiffs, according as the rights and
liabilities of the respective parties may sppear, and when judgment
is rendered in favour of any defendant, he shall recover costs in
the same manner as if judgment had been rendered for all of them.
There is no special provision in the statute as to pleading, except
with regard to set off; but the practice has uniformly been for
each defendant to plead such matters as may constitute his de-
fence, without regard to the others. Making, drawing, accepting,
endorsiog, as well as presentment or notice of dishonour, may be
all put in issue according to the situation of the party pleading.
And the 26th section enacts that the rights and responsibilities
of the several parties to a bill or note, as between each other,
sball remain the same as if the act had not been passed, saviog
ouly the rights of the plaintiff so far as they may have been
determined by the judgment. And one defendant is entitled to
the testimomny of any co-defendant as a witness, if he would have
been entitled to his testimony had such co-defcndant not beena
party to the suit, or individually named in the record.

Taking the foregoing clauses tugether, I should have agreed
readily to the conclusion of my brother Burns, that the moment
jodgment is eutered it becomes one judgment creating one new
and joint liability against all the defendants; but the 32nd sec-
tion provides that any person so sued may set off against the plaio-
tiff any payment, claim or demaud, whether joiut or several, which
in its nature or circumstances arises out of or is connected with
the bill or note sued on or the consideration thereof, just as if
each defendant had been separately sued ; and if the jury, after
allowing any set off, find any balance in plaiotifi’s favour, they
must state in their verdict the amount which they allow each de-
fendant as a sct off. I suppose ihe object is, that the verdict may
thus enable the defendants to ascertain their rights and liabilitics
a8 between themselves; and that the plaintiff will still have a
general verdict agninst all the defendants for the balance, and
enter judgment accondingly.

Then the next question is whether the taking one of severs]
defendants, against whom a judgment has been recovered in ex-
ecution upon a Ca. Sa., and afterwards discharging bim out of
custody, operates in effect as s satisfaction of the judgment as
regards all the others, though the plaintiff has received nothing.

Upon this point I still entertain considerable doubt. It appears
by the affidavit, that McPherson was admitted to the benefit of
the gaol limits; and the Consolidated Statutes of Upper Canada,
ch. 24, sec. 37, provide that the party at whose suit & debtor is
cbarged in execntion, may, when the debtor has taken the benefit
of the limits, sue out a £i. fa. against his lands or goods notwith-

debtor be re-committed to close custody. Now if acreditor baving
his debtor in execution on the limits, obtain satisfuction through a fi.

fa. against lands or goods, the debtor must spso facto be discharged ;

and if lands or goods amply sufficient to pay the debt were taken
in execution, [ cannot believe that by the creditor thereupon con-
senting to the debtor's immediat.ly leaving the limits, the right
to complete the execution would : ¢ affected. I find nothing in the
act to justify such a counclusion, .ad it appears to me contrary to
reason, and I have great difficult; in drawing a tenable distinction
between such a case and the case of an execution agsinst the
goods of one defendant where another defendant is a prisoner on
the limits. The difference created by our peculiar 2nactment, in
this respect, may take this case out of the principle of the English
cases, the dicta in which are not altogether consistent (see
IHerring w. Dorrell, 4 Jur. N.S. 800, and the casest here cited). So
long, atleast, as McPherson was a prisoner on the limits, I strongly
incline to the opinion that it could not Le held that his custody
prevented s £. fu. against the goods of co-defendants, if a8 to them
the Ca. Sa. was returned non sunt invents.

Thers is, bowever, another ground on which I incline to think
the dicision of my brother Burns may be upheld.

The defendant Holcomb has only become liable joiatly with the
other defendants, by reason of his being sued with them under our
statute. Orizinally he was drawer of the biil, of which McPherson
aod Crane were accentors. If the plaintiffis had brought a separate
action agsinst the ucceptors (and but for our statute they must
have done 80), and, recovering judgment, had taken McPberson
in execution and then discharged lhw, they could not, as I think,
have maintained s subsequent action against Holcomb (see Hayling
v. Marshall, 2 W. Dl. 1235; the marginal note is wrong as pointed
out by Lord Eldon in English v. Darley, 2 B. & P. 62; Michael v.
Meyers, 7 Jur. 1156; 6 M. & Gr. 702, 1n which previous cases
are cited) : and in my opinion, as at present advised, the Court
are warranted in affording the defendant Holcomb relief upon this
ground, notwithstanding the judgment recovered against him, and
the 26th section of the act will, I think, uphold this conclusion.
The plaintifis have discharged a party against whom Holcomb
would have a remedy over, and thereby, I think, have discharged
him.

But as this view is not perfectly clear, and the point itself is
new, my brothers think it would be better not to dispose of it on
this motion, but that the order should be varied by setting aside
the f£. fa., and rescinding so much as relates to the entry of
satisfaction. The plaintiffs may then, if so advised, bring an
action on the judgment and the question be carried into Appeal.

I concur with them in making the rule absolute in this form,
without costs.

CHANCERY.

(Reparted by Trouss Hovo1xs, Fq., M.A., Barrister-al-Law.)

ATTORNEY-GENERAL V. DanieLL.

Crown debl— Recognrsance— Lien on real estate— Regisiration— Notice.

Une M. gave a recognizance to the Crown, with two survties, D. and VicKE. The
recngrni was ast d. but bsd Dot been registered under the Crown Debts
Act. N, the cogmizor, about the same time, gave to D, one of hix suretien, a
nortgage ov Lin lands as security. M. abscouded, and died abroad: and then
D., ander a power of sale, svught to euforce the mortgage against the lands.
'l‘.'zan an {nformation filed by the Attorney-General, it was

Hrid, 1st, That the recoguizance to the Crowy. bound M.’s lands from its acknow.

t, and that the Crown could enforce its lien.

2nd. t D, beiag one of the les in the ' , had actual notiee of
the lien of the Crown. and that he must be pastponed to the Crown, notwith-
standing the registration of his mortgage and the Doo- of the recog-

This was an information, at the suit of the Crown, to enforce a
izance given by one Moser to appear at the assizes for the
county of Middlesex, to answer certain criminal charges. Moser did
not appear, aud the recognizance was estreated. To one of his sure-
ties he bad given a mortgage on bis lands, and under a power of sale
initthe mortgagee wasattempting to sell. Thereupon the Attorney-
General filed the information, the facts of which are set out in the
judgment. The cause came ou to be heard pro confesso, but counsel
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1:0;_;;; de;end—n;t ;):n_iell sppeared and asked to lnv_e_ _n.—li;n on t_ﬁe that Daniell would be entitled to priority over the crown; and his

other property of Moser.

Hodgins for the Crown ; Read, Q. C., for the defendent Daniell.

Estzx, V. C —On the 29th January, 1859, one Moser, with the
defendant Daniell and one MoKittrick as bis sureties, became
bound to the Queen in a recognizance for the due appearance of
Moser at the next court of oyer and termicer and general gaol
delivery, to be holden in the county of Middlesex, to answer cor-
tain charges. On the 20th February, 18569, Moser made a mort-
gage in fee to the defendant Daniell, to secure to him the payment
of the sum of three hundred pounds and interest, of certain lands,
known as part of lot number eleven, in the first concession of
the township of North Dorchester, containing about one hun-
dred acres. Moser made default in appearing according to the
exigency of the recognizance, which was consequently estreated
on the 24th March, 1859, and the sheriff was directed to levy
the amount due under it from the goods and lands of Moser.
The recoznizance had not been registered, pursuant to the statute
in that behalf, and the sheriff was unable to levy the amount of it
from the lands which have been mentioned, because they were
covered by the mortgage to Daniell. The present suit was then
instituted, in order to obtain a sale of the lands, on the ground
that aithough Daniell had priority at law, by reazon of the want of
registration of the recognizance, yet, as he must, from the very
nature of the transaction, have had notice of the recognizance
when he obtained his mortgage, the mortgage ought to be post-
poned to the recognizance. The mortgage contained a power of
sale, which Daniell was proceeding to exercise; whereupon an
application was made to me for an injunction to restrain the sale,
which I ted. A motion is now made for & decree, and the |
question is, whether the recognizance or the mortgage is entitled |
to priority. Moser being dead, his widow, as devisee and admin- i
istratrix, is a party to the suit. Neither on the motion for an
injunction nor on the present occasion did Daniell appear, or give
the court the benefit of a discussion of the question. Upon the
former occasion I assumed that the recognizance bound the lands
of the cognizor from the time of its acknowledgment, previous to
the passing of the statates 14 & 15 Vic. cap. 9. Considering that
this statute was merely intended to secure notice to purchasers and
mortgagees, I decided in accordance with the cases upon judgments
not docqueted, that if they had notice aliunde, it was sufficient, and
that they should be postponed. According to this determination,
I should on the present occasion decree a sale. Daniell does not
seem to dispute the propriety of such a decree, but merely suggests
that in that case he should stand in the place of the Crown quoad
the other property of Moser. I should think such an arrangement
extremely just, and that both upon the common law of principal
and surety, and upon the doctrine of marshalling, Daniell might

possibly obtain such relief as he suggests. The difficulty is, how-
ever, to understand how it can be administered in the present suit. |
I base bad some doubt, too, upon the main question. Originally, |
it appears, the recoguizance bound lands from the time of their
acknowledgmen*, and goods, in case of the crown, from the teste |
of the writ (Cru'se’s Dig. 4, p: 104; Chitty’s Prerog., p. 281), as’
judgments bound lands from the time they were signed, and from |

having notice of the recoguizance would be of no importance, inas-
much aa it would be notice of an immaterial fact. But the lan-
gusge of the 14th and 15th Vic. cap. 9, sec. 1, seems to me neces-
earily to imply that the recognizance of the crown previous to that
statute bound lands before the teste of the writ, and ex consequentid
from the time of its acknowledgment, as no other commencement
could be assigned to it. In this view, the case is precisely similar
to that of the undocquetted judgment, of which a purchaser has
potice aliunde, and to which therefore he holds subject. Following
that decision, I must hold that Daniell, having necessarily had
aotunl notice of the recognizance at the time he received his mort-
gage, was subject to it in equity, although entitled to priority at
law, and that the crown is therefore entitled to equitable execution
agsinst the lands, of which a sale must be decreed in the
usual manner, supposing the bill to contain the necessary allega-
tions. The remaining question is, whether I can give to Daniell
the relief he suggests aguinst the other property of Moser in this
suit. I bave every disposition to do so, but I cannot see my way
toit. He mayinvoke the general right of a surety, and the doctrine
of marshalling. Supposing the crown debt to be realized from a
sale of the mortgaged lands, Daniell may be said to be in the posi-
tion of & surety paying the debt. A surety so acting is entitled
to all the sccurities held by the creditor ; but on this hypothesis
the recognizance is discharged, and no security remaips, and the
whole effect of the suit being accomplisbed is at an end. Then
how can the doctrine of marshalling be applied? These are not
cross fands; so that the junior creditor, seizing the common fund,
may be declared a trustee of the other for the disappointed credi-

' tor; but a general creditor upon the whole estate fastens upon

part of it mortgaged to a surety; which beiog applied, what remains
is not & fund, but the general estate. If Moszer were alive, it is
clear nothing could be done. 1le being dead, his estate may be
applied, it is trae, but only by means of s general administration,
for which & scparate suit would be necessary, as I should not think
it would be right, even if I had the power, to compel the crown to
submit to & general administration in this suit, in order to throw
its claim upon the residue of the estate, reserving the mortgared
lands for Daniell, and to wait perhaps for years for the satisfaci.on
of its demand, while the general estate is in conrse of being real-
ized. Without, therefore, expressing an opinion as to whether
Daniell could have the relief which he asks, I think it cannot be
made a part of the decree. I may add, that Danieli's whole claim
is founded upon his mortgage, which has never been in contest, the
crown admitting its validity, and merely claiming priority over it.

Toop v. TEE CiTY DBasK.

Injunction— Principal and surety—Drscharge.
Where a creditor gives time to the principal delitor, by taking a mortgage from

him and sgreelng to postpone a registervd judgment, without notics to the
sureties, the suretics will be bheld tu be discharged.

This was an application for an injunction to restrain the defen-
dant Brown from levying the amount of & judgwent recovered
against the plaintiffs, under the following circumstances.

The plaintifis, Messrs. W. & J. Todd, had endorsed a promis-

the teste of the writ at first, and aftecrwards from its delivery to| sory note for £3500, fur the accommodation of the defendant,
the sheriff. The atatute 5 Geo. II. cap. 7, is considered to have , George Wright, who discounted the note with the defendants, the
converted lands into goods for the purpose of paying debts, aud the ; City Bank. The pote not baving been paid at matarity, the City
crown is named in it. The effect of this stataute has been denied ; Bank obtained judgment against Wright and the plaintiffs, and
in this Province to be to prevent judgments from attaching upon | the same was duly registered. Subrequently the City Bank sold

Jands until the delivery of the writ to the sheriff, so that a person
purchasing be from that time, although with notice of the judg-
ment, free from it. This decision was at variance with the spirit
of the act, which was eminently remedial in favor of creditors;
but it is understood that it will be respected until reversed by
bigher authority. I am not aware that any decision has been pro-
nounced upon the effects of the act, as regards the crown; but it
seems a necessary deduction from the decision, that judgments of
the subject did not sttach upon land until the delivery of the writ;
that the recognizance of the crown wou'd not bind lands until the
teste of the writ, inasmuch as the crown as well 23 the subject is
to have the same remedies against lands as agaiast goods, and the
recoguizance of the crown binds goods only from the teste of the I,
writ. Supposing this view to be gorrect, it would, I think, follow

and transferred this judgment to the defendant, James Brown,
who was proceeding by a f. fu. goods to levy the amount from
the plaintiffis. Thereupon the plaintiffs filed their hill to be re-
lieved from paying tbis judgment, on the ground (amongst others)
that the defendant Brown bad given time tc Wright. without the
plaintiffs’ consent, for the payment of the money. Upon examin-
ing witnesses in support of a motion for an injunction to restrain
the proceedings of law, the plaintiffs failed to establish the giving
of time ; but it appeared that the defendant Brown and Wright,
without the plaintiffs’ knowledge, had entered into an agreement,
by which Wright made & mortgage on certain of his lands for the
purpose of raising money, and, in order to make it a first charge
on these lands, Brown agreed to postpone the above judgment as
s lien on the lands to the mortgage. Upon this appearing, the
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plaintifis amended their bill, alleging this fact, and charging that
the postponing of the judgment to the mortgage was a discharge
of the plaintiffs as sureties.

Fisgerald tor the plaintiffs.

Crooka for the defendants.

The following cases were cited and commented on :—Mayhew v.
Crickett, 2 8wanst. 185, 191, and note (a); Davies v. Stainbank,
6 DeG. M. & G. 879; Pearl v. Deacon, 3 Jur. N. 8. 879 and
1187, in Appeal; Wright v, Sandars, 3 Jur. N.S. 607 ; Mellish v.
Brown, 6 Graut. 6567; Watson v. Alcock, 1 Sm. & G. 819; Capel
v. Butler, 28 & 8t. 457.

As to the first, whether a creditor can give up any security he
obtains subsequent to the original transsction without the surety’~
consent, and still hold the surety, as was decided by Sir Page
Wood in Newton v. Chariton. 10 Hare, 640, it was contended for
the plaintiffa that Newton v. Charlton was not law, and that a
creditor cannot abandon any advantsge or sany security he has
obtained, although the same was obtained subseqaent to the entry
of suretyship, without the knowledge of the surety ; and it was
farther argued, that even assuming Newton v. Chariton to be well
decided, yet the obtaining aud registering judgwment on the pro-
missory note was not obtaining any security within the mesning
of the rule laid down in this case, and that the defendant Browa
could not abandon or postpone the judgment to any other incum-
brance on the property, without discharzing the security.

The Court were unanimonsly of opinion that the postponing of
the judgment was a discharge of the sureties, and ordered the
injunction to issue.

Note.—In a recent case of Pledge v Buass, 6 Jur. N. 8. 695, Sir
Page Wood admitted that Nawton v. Charlfon was wrongly decided,
and that be would not now feel at libertv to follow it. It is clear
now, therefore, that a surety ie entitled to the beuefit of every
after-taken security. And see Lake v. Brution, 2 Jur. N. S. 889.

Fisxey v. Ruraerrorp.

Injunction—Suppression of matemal facts.

An junction will be dissolved, if

un&lzﬂm:nmw miut::.u.mhrhl facts be suppressed, or misre-

The plaintiffs in this case, upon filing their bill, had obtained
an ez parte injunction upon affidavits, one of which was made by
the plaintiff, Johu Fisken, in which it was stated that the defen-
dant, Rutherford, was indebted to Ross, Mitchell & Co., in £6000
or thereabouts. The defendant now moved to dissolve this injunc-
tion, on the ground (amongst others) that the same had been
obtained in consequence of untrue statements in the affidavits of
the plaintiffs, and that they had suppressed material facts. The
defendant showed to the Court, that of the ahove £6000 only
£150 was due to the plaintiff, the balance being due to certzin
Banks to whom Rutherford’s notes had been transferred by Ross,
Mitchell & Co., and the proceeds of which they had received.
The plaintiff Fisken was cross-examined, and admitted this state
of facts.

Fitzgerald for the defendant.

Blake for the plaintiff.

The argument occupied two days. The Court dissolved the
injunction on the above ground, and ordered the plaintiffs to pay
the costs.

Goooavue v. WHITMORE.

tioe—Puartics— Bankrupt morigagor—Imperial Act 12 & 13 Vic. cap. 108,
A1 .tgagor who has made a e on lavds in this Provincs, and who after
wards bacomes a bankrupt in England, is not a necsssary party to a bill to fore”
close Ly force of the Knglish statates relatiog to baokruptcy.

This cause came up ou further directions. The principal ques-
tion involved was, whether the mortgagor, who had become a
bsnkrupt in England, should be a party as well as his assignees.

Rosf, for the plaintiff, asked for the usaal decree of foreclosure.

lodgins, ove of the defendants in person, submitted that the
bsokrupt mortgagor was a necessary party. The Eaglish statute
required registraticn of the title of the assignees, but no such
registration had been made bere. He had filed a bill of his own,
and had obtained a decree, in which the mortgagor was a party ;
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and on coming into this suit asked his costs, as in Allan v. Dougall,
6 U.C. L. J. 64,

Frtzgerald, English and S. Blake, for other defendants, submit-
ted that the bankrupt mortgagor was a necesaary party.

The following cases were referred to:—.Bradley v. Brooke, 26
L. J. Ch. 74; Wurren v. Hodson,; Kenwick v. Lafferty, 7 Sim.
817; Whitworth v. Davis, 1 Ves. & B. 645 ; King v. Martin, 2
Ves. G41; Collins v. Shkiely, 1 R. &. M. 635.

8rrAGaR, V. C.—It seems clear, uader the authorities, that the
: bankrupt is not only not a necessary party, but that he would not
be a proper party to a suit for foreclosure. The provision in the
12 & 13 Vic. cap. 106, sec. 143 (Imperial act), does not seem to
affect the question, unless the bankrupt ought to be made a party
for the purpose of enjoining him from s sale of the property ; but
8 lis pendens would protect the parties, aud the statute does not
l'seem to have been held a sufficient reason in England for making
the bankrupt a party. As to the costs of defendaut Hodgins, they
should be governed by the case of Allun v. McDougall, 6 U. C.
L.J. 64.

PRACTICE COURT.
(Reportad by Rossat A. HaRRINOX, Esq., Barriser-al-Law.)

I THE MATTER OF ARBITRATION BETWEEN JopN EKNoWLSEX AND
Fraxo1s IngLis.

Award— Want of finality— Arbirators—Broen of autherily.

‘Where differences arose b the par %0 a building coutract #2 to extra
work, and in consequence a reference was made of the matters in difference to
arbitrators, and they awarded on matters in d to the original contract not
relating to extrs work, and the bad part of the award could not be separated
from the remainder, the award was set aside on the Wd(if?lﬁa))

In this case 8 contract was entcred into by Inglis to buiid and
complete a dwelling house, carriage house, stables and wood shed,
{ and other outhouses, on certaia premises of the plaintiff in the
Town of Lindsay, acecording to pians and specifications furnished
to him by Knowlsen, and sabscribed by each of the parties.

The contract was dated the 14th April, 1857, and by it Inglis
agreed to do and perform all the said work in s good, sufficient,
neat, substantial, and workmanlike maaner, for the sum of £425
of lagfal money of Canads, aad to complete the dwelling house
by the 1st day of November then next ensuing, and the carriage
h stabl heds, and other outhouses, by the 1st day of
Deocember next ensuing, the date of the contract.

In that contract it was stipulated that Kuowlsen should be at
liberty during the progress of the work to make any alterations
either in addition or diminution to or from the work as described
in the plans and specifications, such alterations to he paid for in
case an increase of work should be occasioned, or s deduction to
be made from the price to be paid should the work be lges in con-
sequence of such alterations, the value of such alterations to be
settled for on such terms as should be mutually sgreed to between
the parties.

The submission to arbitration bearing date the 15th Dec., 1859,
recited, that whereas differences had arisen between the parties

ting the extra work done, and the alterations made by the
orders of John Knowlisen, uncer the authority of the contract or
agreement entered into on the 14th April, 1857, between the par-
ties, and it was thereby agreed between the parties thereto, to
refer all suck matters of difference between them to the award,
order, arbitrameat, final end rud determination of William G-ant of

Port Hope, builder, Thomas Fee of the town of Lindsay, carpenter,

and Robert Brooks of the town of Peterborough, architect, the

decision or award of any two of them to be Boal.

These arbitrators on the 28th December, 1859, made an award
between the parties, and though by -the terms of the contract all
the work to be done under it was stipulated to be completed by the
1st December, 1857, the] arbitrators found and declared that the
time for the completion of the works referred to in the original
agreement of April 14, 1857, was exiended to the date of the award.
They further declared that tbe times and modes of payment pro-
vided for in the original agreement, should be determined and
regulated by the date of the award, and that the purchase of
land provided for in the original agreement by Inglis from Kaowl-
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sen, should be carried out as originally intended, so faras relates
to the price and mode of payment, but that the purchase and
dates of payment of purchase money should take effect and be
dated from the date of the award, the said Inglis to give Knowl-
sen s morigage on the said land, to secure the sum of two hundred
dollars in four annuoal instalments with interest.

They then found and declared that any loss sustained by Inglis
in discounting notes received from Knowlsen, for work done under
the original agreement should be borne by Knowlsen, unless at the
time of giving such notes lnglis had been paid up all that he was
entitled to receive from Knowlsen on the contract.

After awarding on several other matters, they declared in the
award, that the total amouat to be paid by the said Knowisen to
the said Inglis, was the sum of three thousand one hundred and
pine dollars and twenty-one ceuts, save and except such sums as
the said Knowlsen should from tiwse to time have paid the said
Inglis,—and for which he could produce good and sufficientreceipts.
They then awarded to themselves the sum of ninety five dollurs,
for their services as arbitrators, to be equally paid by the parties,
snd resolved to defer the publication of the award until the same
should be paid.

In Easter Term a rule nisi was obtained by Knowlsen, calling
upon Inglis to shew cause why the award should not Le set
aside on the following grounds.

1st. That the conduct of the arbitrators was irregular inrefusing
to receive evidence tendered on the matters in dispute.

20d. That the award was not final as it did not decide the mat-
ters referred, but referred certain matters to future settiement

8rd. That the award was uncertain, not specifying the amount
to be paid, but leaving disputed accounts unascertained.

4th. That the arbitratorn exceeded their authority in deciding
on matters provided for by the original agreement between the
parties, whereas the reference was of matters respecting extra
work and alterations not provided for by such agreement ; also in
directing the extension of time and the effect of the agrecement, and
in prescribing and directing the performance of certain things by
the parties, for which no authority was given by the submission.

During last term, Hector Cameron showed cause.

McLzax, J.—It is difficult to imagine hew three persons, selected
no doubt by the parties for their fitness to decide upon the value of
any extra work or alterations, which was all that was referred to
them, could fancy themseives atliberty to enter into the considera-
tion of the whole contract between the parties, and to declare that
though all the work to be performed under it was by its terms to
have been completed by the 1st December, 1857, the time for such
completion was extended to the date of the award, and that the
time of payment of £50, agreed upon to be paid in three anoual
iostalments with interest, by Inglis to Knowlsen, shall take effect
and be dated from the date of the award, so that the first instal-
meat shall be due in twelve months from the date of the award,
and that Inglis shall give Knowlsen a mortgage to secure the
sum of two hundred dollarsin four annual instalments with interest.

They seem, however, to have considered themselves clothed with
suthority to make all such arrangements between the parties ae
they might consider proper, without being in any way guided by
the original agreement, and they bave decided on matters which
were clearly understood and settled by the original contract, as if
they were matters in difference referred to them. Bat if they had
satisfactorily disposed of the matters actually referred to them, all
that bas been awarded which is not sanctioned by the submission
might have bcen set aside, leaving the decision of the matters
referred {0 atand.

Unfortunately, however, instead of making their award as to the
value of the extra work, they have named as the smount to be
paid by Knowlsen to Inglis the sum of $3109 21c., except such
sums as he may bave from time to time paid for which he can pro-
duce sufficient receipts. It is clear tbat they must have included
in that sum the whole amount to be paid uader the contract for all
the work to be done (£425), and they must have added to that
sum $352 6lc., to make up the large amount which they have
declared to be payable by Knowlsen to Inglis, less the amount of
such payments as e holds recepis for. Whether the extra sum of
$352 610. was for extras or for the work to be done under the
contract, it is impossible to tell ; bat it is difficult to suppose that
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such an amount of extra work should be done on a house and all
the buildings, the original cost of which was to be only £4265.

The whole matter rcmains as much unsettled as it was before
the reference; and it appears to me that the award, even if it
could be sustained, would muke matters more confused and com-
plicated betweon the parties. The rule must therefore be made
absolate for setting it aside.

Per Cur.—Raule absolute.

ELECTION CASES.

([Reported by Roar. A. HARRION, Eaq., Barriserat-Law.)

(Before the Chief Justice of Upper Canada.)
THx QUEEN ON THR BELATION of McVEax v. GraHAM.
roll— cation qf volers—Several voting— Residence of householdery—

Copy of Toll—Qual St Returming Offcer—Ovets,

Held, whers a township Councilior was unseated, a new elaction ordered, and the
Returning Officer supplied for the purposes of the new election by the towaship
clerk with a second cupy of the Awsessment Roll of thetowaahip, that the Re-
turnfog Oficer was at hiherty to use the copy of the roll supplied to him for the
purposes of the first election.

Held also, that under an assessment of  Thomas Burrell and Sons” the Returning
Officer did wrong in receiviog the votes of the father and the three sung, as the
1atter could not be said to be *severally rated” on the roll within the meaning
of sec. 70 of the Municinal Institutioos Act.

Held also, that the Retarning Ufficer did wrong in receiviog the vote of Thomas
Burrell who at the time of the election was not vither a frecholder of the Muni-
eipatity or a houssbolder resident therein for one manth next b-1ore the eleetion.

Held also. that 10 the case of a bousehulder residence in the particular ward where
the party tenders his vote is not essential—residence in any part of the town-
ship Leing for the purposes of voting sufficient.

Held also, that a person born in New York in 1830. the som of & British subject
who bad emigrated from Ireland & short time previous, snd a year or two after
bis birth eame o Upper Canada when he was only abuut two years old, and
wherv he has ever since lived is bimself a British sulject within the meaning
of sec 75 of the Musnicipal Institations Act.

Reld alsa, that a porson living with his father on the land of bis father having no
faterest of any kind in the land is not entitied to be assessed in respect of the
1204 either s a freeholder or householder.

Heid alsn. that although the sonduct of a Retarning G uer in eome particulars be
{rregular in cnbsequence of which he is miade a party to & quo warranto sum-
mons yet if l’:'h mi-a:’u -lt;’ro pure and his conduct free from corruption or
partiality be is ent to costs. 1860)

McVean, the relator complained agsinst the election of defend-
ant as Councilior for Ward No. 2 in the Gore of Toronto, on the
following grouunds :

1st. That the Returning Officer did not and would not, though
requested, make nse of the assessmsnt roll delivered to him by the
clerk of the township fo- the purpose of the said election.

2nd. That the Returning (‘ficer received the votes of the follow-
ing persons who were pot entitled to vote—viz.: Thomas Burrell,
Austin Barrell, Joho Burrell and Thomas Burrell {junior.) The
first because be was not at the time of the election a resident
inbabitant of the township nor a freeholder therein. The three
otbers, because they were none of them named on the last revised
assessment roll of the town-bip. And also the vote of Joseph
Brown, who was neither a freebolder, nor housebolder in the
Ward, nor s resident therein. And also of James Shaw, who wss
an alien, and so not entitled to vote.

8rdly. Because the Returning Officer refused to receive the vote
of William Harrison for the relator, though he was duly qualified
to vote, and tendered his vote for retator.

4th. That Graham had only 16 good votes instead of 23, which
was the number recorded for him. Aad that instead of their being
only 18 votes polled for the relator, Harrison’s vote ought to have
been added, which would bave made his number 19.

R. A. IHarrison for relator.

MecMichael for defendant.

Blevins for Returning Officer.

Rosixsoy, C. J.—Having cousidered the affidavits, I am of
opinion that it cannot be held that the Retarning Officer did wrong
in acting upon the copy of the revised assessment roll as first cer-
tified after final revision, and as certified to the Couacil, or in re-
jecting the vote of William Harrison on the ground that bis name
was not on that roll.

As to the vote of the four Barrells: Thomas Burrell, sen., was
disqualified, not being & freeholder of the Municipality, nora
householder resident therein for one month next before the elec-
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tion. And bis three sons were not entitled to vote, not being
scverally rated on the last revised assessment roll.

Joseph Brown, is objected to by the relator, because ho was not
at the time of the election a frecholder, nor householder 1a the
Ward. The proof is that he was for many months before the
election, and at that time, a householder of the township, though
not of the Ward No. 2, and sufficiently rated on tho roll. ls
vote was legal, I think, under the 75th clause.

James Shaw, objected to as being an alien, I think the Statute
4 Geo. II. ch. 21, makes James Shaw a British subject, being born
in New York some time before 1830, the son cf a British subject,
who had emigrated from lreland, a short time before, and in a
year or two atter his birth passed on to Upper Cunada, when he
was about two years old. He has lived here ever since. 1fbe
were resident in Upper Canada on 1st March, 1828, he would be
clearly a British subject, under our own statute 4 & 6 Vic., ch.
7,8ec. 5. 1t is not clear whetber the father came to Upper
Canada s0 early as on 1st March, 1828, I should think most pro-
bably not from the evidence, though that is not clear.

Of the relator's votes, William Wiley, was disqualified as being
neithier a freeholder, nor householder of the Municipality. The
father owned land in the Ward which his two sons lived on, having
no legalinterest in it so far as appears. One brother was married,
the other (the voter) was s.ugle and lived with him. There is
nothing to shew that this was the one entitled to be treated as the
housebolder and the other not. I'atrick Phelan is objected to as not
being resident within the ward, but he was qualified and resided
within the Municipality.

Joseph Dawson objected to by Graham, the sitting member, as
not being a freebiolder or houscholder in the municipality at the
time of the election : and it is proved that he was not, and his vote
is not supported.

The result is, that Graham, the sitting member, has his 22
votes reduced by striking out all the Burrells, four in number,
leaving 18 votes for him. And this still lenves him in a majority
over therelator, whose 18 votes are to be reduced to 16 by strik-
ing out Wiley and Dawson.

I thiok the Returning Officer should have his costs, for I find
nothiog in his conduct that looks like corruption or partiality, and
indeed nothing that can be said to have been done irregularly,
except the carrying out the names of the Burrells, as if they had
been severally on the poll book, and that was evidently done with
no improper motive, but openly and under his sense of duty, sup-
posing that they came under the name Thomas Burrell and Sons,
which was on the poll beok, and which the Returning Officer sup-
posed eatitled him to vote, wken it was proved to him that these
were the sons that occupied the alleged farm.

It weighs with me too in the view which I take of this case,
both as regards the Returniog Officer and the sitting member,
that there is strong evidence of the relator having given up the

test, which ioned the poll being closed on the first day.
If it had not been so closed, which it hardly would or could have
been, we can not tell that the reception of other votes would not
have made the sitting member’s right too clear to be disputed as
regards the number of good votes. It is true that the reiator
denies in & manper his having given up the contest, and acquiesced
in Grabam's returs, but it is rather an equivocal denial, and there
is direct ovidence from scveral witnesses that he did retire on the
first day, and in such a maoner as would be quite inconsistent
with his afterwards entering into a scrutiny of votes.

In my opinion, the sitting member must retain his seat. And
!:i? costs, and those of the Returning Officer must be paid by the

ator.

Judgment for defendant with costs.

(Defore the Hon. Mr. Justice McLzan )
Tae Quees oN THE Reration or Jonx C. Hroxk vs. Jonx
BABNHART, TA® YOUNGER.

MNunicipal Instituwlions—Incorpavated Villages—Election of Recre— Day therefor—
Absence of (imunciliors.

1tis b sec. 130 of the Muuicipal Institutions Act enacted, that the membera of

every Municipal Coancil (except Lounty Councils) shail hold 1 ! - B
at oon ';:m"'m,:';,w:‘;'& the ram J‘;:fl'u”h 'N:L m'":':l"”. “I ] ihave nominated him oo the 23rd January, and the Relator would

vn some lay thereafler, at noom.

It 1s 8lso by sec. 132 of the samne Act enacted, that the membera elect of every
Councit (except a City or Town Council) being st least & mairity of the whole
pumber of the Council when full, shall at their first meess 1y after the yearly
eloctions, and after making the declarutions of office and qualification when
reqnired to be taken, orgadize thetnesIves us u Council by electing one of them.
selves to be the Wurden or Reeve of the Corpuration

The Incorporated Village of Strevtstills is represented by a Conncil of five mem-
bers. On 21st January (belug the third Monday of January) two members of
the Council 1ot at the Town {1uil and quslified, but ip theabsenre of the throe
remainiog members of the Council were unable to procsed to busitiess. On
23rd January the three remainingmembers met, and having qualified. organized
themselvus as 8 OCovuncil, in the absence of the uther two of the Council, by
alocting one of themsslves to be Ruera,

H-1d, that the dlection was legal, aud u the absence of proof of fraud could not
be set aide.

The Relator complained that Johu Barnhart, the younger, of
the Village of Streetsville, Doctor of Medicine, Lath not been
duly elected and has unjustly usurped the office of Reeve in the
Incorporated Village of Streetsville, in the Couaty of Peel, under
pretenco of an election held on the 23rd of January last at the
said Villago of Streetsville, and declared that he the Relator has
an ioterest in the said election as a Councillor of the said Village
of Streetsville, and as a candidate at the said election

He shewed the following causes why the election of John Barn-
hart, the younger, to the said office should be declared invalid and
void.

1st, That the said election was not conducted according to law
in this, that the said pretended election Gid not take place at any
regular or adjourned meeting of the said Council.

2nd, That the said Barnhart pretended to have been elected by
three out of the five Councillors of the said Municipalit, who met
together without the knowlege of the other two Council'ors of the
said Municipality, and without any notice having been given to
the said other two Councillors either of the said meeting or of the
time when or place where the same should take place, and that
the three so meeting without the knowledge or consent ¢f the
other two, and without their having had notice, could not in their
absence and without notice to them elect a Reeve.

3rd, That if the said election should stand it would be without
the other two Counci'lors having Lad an opportunity of voting
either for or against the said Reeve, and the said election would
be an election by three and not by a msjority of the Councillors
of the said Municipality.

The affidavits filed on the part of the relator shewed that he
was elected s Councillor for the Village of Streetsville at the
election held on the 7th and 8th days of Janusry; that on the
18th January he received from the Town Clerk notice to be at the
Town Hall on Monday then next, 21st January, for the purpose
amongst other things of electing a Reeve for the Municipality.
That on the 21st, the day appointed by law, being the third Mon-
day in January, he attended at the Town Hall in Streetsville at 12
o'clock, parsuant to the notice received, but none of the Councillors
were present except Henry Kerr and the Relator. That the
Village Constable was sent to two otherjCouncillors, Robert Leslie

and John Barnbart, the younger, to request their attendance, but
that they returned no definite answer and did not attend. That
there being only two Councillors present no meeting of the Council
could be held or business transacted. That Dr. Crumbie, the
other Councillor elected, was absent from the Village on profes-
sional business. That on Wednesday, t* 23rd January, tho
Relator had occasion to be absent from the Village of Streetsville
and to come to the City of Toronto, and that Henry Kerr, another
of the Village Couuncillors, was also in Toronto snd absent from
the Village on that day. That during the absence of the Relator
and Kerr on the 23rd January the three other Councillors assem-
bled at the Town Hall in Streetsville, and that they then and
there declared the said John Barnbart Reeve. That the Relator
had no motice or knowledge whatever of that meeting. and that
though the Village Constable was sent to his place of residence,
and that of Henry Kerr, that the other Councillors wust have
been well aware at the time that they were absent from the Village.
That the Relator was a candidate for the office of Rceve at that
election, Heary Kerr having promised to nominate him at the
mecting of the 21st January, and that he would bave done so had
there been a quorum present at that time. Aund that he would

'have tried to be elected for that office at that meeting bad the said
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Kerr and himself received notice oy been aware of ruch wmeeting davit, in which !¢ «ays Le w:s a candidate for the office of Reeve,
in time =0 that they m ght have been present That the Relator!and would have been proposed by Henry Kere on the 21at had
hias stnee been told by Defendant that the 1eacon he nnd Lestie did there been o quoruin of the Couney! present, and on the 23rd had
not attend the meetins on the 2lst Janary was becau-e he'knew | they beeu pre<ent at the election.  The failure of the attempt to
that at that meening they would be w the minority. “induce Dr. Crumbie to remain awny from the meeting of the
On the part of the Defendant it was shown that no meeting of Council on the 21st lead« very sirongly to the conclusion that his
the Council tock place on the 21<t January, being the third Mon- ! absonce was procured by an unworthy and despicable trick on the
dny of the mouth  'Chnt on that day only the Relator and Henry | purt of some one who desired that the Relator might get all he
Kerr were present  That the Relator desired in the absence of | wanted accomplished during his absence.
n quorum to take minutes and to adjourn the Counatl till some! Had Councillers Barohart and Leslio attended on “he 21st, as
tume in February, but that the Clerk refused to consent to ~uch 'requested, the Relator, according to his statement to Dr. Crumbie,
proceedings, not considering it competent for two members to would have succeeded in his object of being elected Reeve, inas-
trunsact any business.  That on the 22nd Jauuary none of the much as the four Councillors present would have been equally
Councillors attended at the Town Hallin Streetsville, the usual . divided on the question of the election of Reeve, and the Relator,
place of mecting of that body, but that on the 23rd, about a|as the highest rate-payer as to umount, would have been entitled
quarter of an hour befure twelve o’clock, three members, Messra, | to & custing vote in his own favour. But the Councillors opposed
Burubart, Crumbie and Leslie, appeared at the Town Ilall, andthe " to the election of the Relator as Reeve, seeing, as he declares in
Constable was sent to the residences of the KRelator and lenry |his affidavit, that they would be in the minority if they did attend
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Kerr to infurm them that the other members of the Council were
at the Town Iiall and to request their attendavce. That the
Counstalle returned with the information that the Relator and Kerr
were not at home, and thereupon the Clerk called the Council to
order, the members present haviog previously at that meeting
made and subscribed the declarations of qualification and office
according to law. The absent members, John C. Hyde and Heury
Kerr, haviug made and filed with the Clerk their declarations of
qualification and office on the 21st January, when attending for
the purpose of a meeting at the Town Hall. That on the Council
being called to order, the Clerk presiding, it was moved by Coun-
cillor Leslie, seconded by Councillor Crumbie, that John Barnhart
be Reeve of the Village of Streetsville for the current year, which
motion was carried unanimously. That the Reere having taken
the oaths required by law, and the Council being regularly organ-
ized, proceeded to business.

The affidasits of the two Councillors who were present with
Mr. Barnbart when he was elected Reeve were filed, and in them
each of the Councillors swore very distinctly that he would not
have voted for the Relator as Reeve bad he been present, and
¢ wall not vote for him should the election which has taken place
be declared void.”

The affidavit of Dr. Crumbie shewed certain other facts which
led strongly to the belief that the Relator was well aware of the
views of the other Councillors in the matter of the election of a
Reeve, and that being so aware he was willing to have recourse to
contrivances to prevent the views of the majority being carried out.

Dr. Crumbie swore that on the morning of the third Mouday
in January he was called to visit a patient upwards of thirty miles
distant from Streetsville, and did not return till the next day about
ten o’clock in the morning. Thatabout noon he went to the Town
Hall, but found none of the Councillors there. That on the 23rd
Jauuary, & majority of the Council being present, and notice being
seut to the places of residence of those who were absent, the pro-
ceedings prescribed by law were had, and the defendant unanimous-
Iy elected Reeve. That the Relator did mot tell him he was &
candidate for the office of Reeve, and that he would not have
voted for him and ¢ will not vote for him to be Reeve.” That on
Friday evening previous to the clection of Reeve the Relator called
on him aod urged him to accept the office of Reeve which he
refused. Tbhat the Relator then informed him that if he would
stay away from the election of Reeve on Monday, 21st January,
he, the Relator, ¢ could get all he wanted accomplished,” that he
requested him not to attend at the meeting on the 21st, and that
he ¢ verily believes that Jobn C. Hyde, the Relator, was concerned
in getting him away from Streetsville on the morning of the 21st,
as the party who called him away is related by marriage to him,
and notwithstanding he went a distance of thirty miles the patient
Le went to see was from home when he arrived there.”

MeMichael for Relator; Robert A. Harrison for Defendant.

McLzax, J.—It sppears that the Relator who complains of the
election of Reeve by the majority of the Councillors in the absence
of bimself and another Councillor who was favourable to his
views, was quite willing to induce one of the Council to neglect or
rather abandon his duty, so that he, the Relator, could get all he
wanted accomplished. What he wanted is shewn by bis own affi-

declined by their presence to promote the election of one who was
not the choice of the majority of the Councillors, and by staying
away frustrated the Relator in getting all he wanted accomplished.

This in fact appears to be the chief cause of complaiut, though
the ground of objection to the election of Defendant as Reeve is
also taken,—that he was elected in the absence of the Relatorand
Henry Kerr, and without any notice to them of the intended
meeting on the 23rd January.

1t appears by the affidavit of Mr. Hope, the Clerk of the Coun-
cil, that none of the Councillors attended at the Town Hall on the
22nd January. Had the election taken place on that day the
Relator could not have reasonavly complained (though he might
have done s0 with as much reason as he now does) that it took
place without notice to him and without his knowledge, for on the
22nd it appears that the Relator was present at Toronto, and filed
in the office of the Clerk of the Counties Council his certrficat of
being Reeve of the Township of Toronto for the present year, and
sat in the Council as the representative of that Township.

The Relator in his affidavit states, that on Wednesday, the 23rd
January, he had occasion to be absent from the Village of Streets-
ville, and to come to the City of Toronto, thus inducing s belief that
he came to the City of Toronto on the 23rd. It would have been
more candid to have stated that be absented himself from the
Village of Streetsville on the 22ud for the purpose of assuming
his position as & member of the Counties Council as Reeve of the
Township of Toronto, and that he continued absent as the repre-
sentative of that Township on the 23rd when the election of Reeve
of Streetsville took place. The affidavit appears intended to con-
vey the idea that the three Councillors, by whom the election was
made, toock advantage of the casual absence of the Relator and
Henry Kerr in Toronto to do what they did in electing & Reeve ;
when the fact is, that the Relator absented bimself on the 22nd,
aud remained absent on the 23rd, cxpressly for the purpose of
representing another Municipality.

Viewing all the circumstances it is impossible to believe that
tbe Relator and Henry Kerr could bave hoped or believed that the
election of Reeve of Streetsville would be deferred to suit their
convenience, or that it would await their return from Toronto ;
Lat if they did really entertain any such notion they could scarcely
bave supposed that their presence would bave made avy difference
in the election of Reeve, if the affidavits filed are entitled to any
credit.

The 130th section of the Municipal Institutinns Act, chap. 54,
Consolidated Statutes, provides, that the members of every Muni-
cipal Council (except County Councils) shall hold their first meeting
at 700n on the third Monday of the same January in which they
are elected, or on some day thereafter at noon, and the members of
every County Council shall bold their first meeting at noon or
some hour thereafter, on the fourth Tuesday of the same month or
on some day thereafter.

Then the 132nd rection provides, that the members elect of
every Council (except a City or Town Council), baang at lvast a
majorily of the whole Council when full, shall at their first meeting
after the yearly elections, and after making the declarations of
office and qualification when required to be takes, organize them-
selves as & Council, by electing one of themselves to be Warden
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or Reave of the Corporation, and such person shall be the head of
the Council.

Under the first mentioned section the 2ist was ts  dany (being
the 3rd Monday of thy month of Janusry) on which all Muniespal
Councils {except County Councils) should have held their mneeting,
but the section does not make it inperative to weel on that duy,
It declares that such Municipal Councils shall meet on that duy
or on some day thereqfier uf nosn, o that ns iv this cnseif u
meeting from any cause, whether accident or design, hay net
been held on the 21xst it might legally be held on some duy there-
after at noon.

The Council of Streetsville did not meet on the 21st, but a
majerity of the whole number of the Couacil when full met onthe
¢3rd of Javuary, aond then organized themselves a8 8 Counctl by
electing one of themnelvey to be Reeve of the Corporation. Tlug
they wero required to do st their first meeting, und though twa
members of the Council were absent, aud it may be trae thut they
had no knowledge or notice of the meeting, the meeting und the
election of Reove seern te have been in strict sccordance with the
provisions of the statute.

The want of notice of such meeting affords no sufficient reason
for settiog aside the election of Reeve, for it does not appear to
have been the duty of any ane to give such notice, sad thuugh the
Clerk of the Counct! gave notice on the 38th January of the
intended meeting on the 21at, it was not as & matter of duty that
be did so, for no such duty is impoesed upon bim by Jaw, and he
could not be expected to give notice of » subsequent meeting of
which he may havo becn ignorant himself till the time when the
members presented themselves at the Town Hall

If indeed any number of members had taken pains to conceal
from others the time intended for their first mecting, or had met
at any other than the usual and proper place of meeting of the
municipality, there might be grosads for contesting proceedings
of so irregular a charaoter; but no such grounds exist in this
case, sud when tha Relator left Streetaville on the 22nd to assume
the duties of Keeve of the Township of Toronto in the Counties
Council, he must have been well aware that these of the Council
of Streetsrille whom he left bebind were nander no obligation to
aend him natice of & meeting to be held ou the following day for
the purpose of organizing the Council of Streetsville, but that
they were quite competent to clect o Reeve in his absence. They
might very well sssume that the Relator, by taking his seat in
the Council, had made his election to continue as the Reeve of the
Township of Toreuto, and that he could no longer aspire to the
apparently incompatible office of Reeve of Streetsville.

It appeees to me that while the Relator has by this proceeding
called forth evidence calculated to throw some degree of discredit
on his own views 1n relation to the election of Reeve, he hss
wholly failed to establish any ground on which the election of the
Defendant to thut office can be set aside or declared to be nuit
and void.

I do therefore ailjuge, that the Relation and Statement be dia-
missed with costs, to be paid by the Belator to the Defendant.

Judgment for Defeadant with costs,

{Before Wis Honor Jaugs Ronent Goway, Eaq., Judge County of Siaicos.)

Tz QueeN, oy THE RELATION OF Dasixt Ricasoxp, agaisst
ALEXANDER TEGART.
Mmicipal Act—Qualificatson of Councillors~Onerseres nf Fighways dusqualy
v Niksce to Bivcbma—Effect therenf—Costs. whed
Held, that & perwon Sn the year 1860, by by-law of the tow uhip of Nottawasags,
appointed an overseer of highways—which offics e aicepted -—was, within the
meaning of sec. 73 of the Muricipal Lustitations Act, “ an officer of the musick
pality, and ss such pot qualiied to be elected a conncillor of the ma. icipality”
at the electinn beld in January, 1861,
wlew, that gotics of the & nalifiention having been given to 1he electors at
the time of the elects iator, who claiined the ssat, wae cntitied to be seated.
Hedd, aleo, that relator was entitled 1o costs as agringt dafeudant,
(March 2, 1501.)

A summons, in the nature of & guo warranto, had been issued
in this case upon the flat of Judge Gowsn, calliog on the
defendant to shew by what authority he usurped the office of
councilior for ward No. 3 of the tuwnship of Notiawasags, snd
why the relator should not to be seated in his place.

The grounds upon which the summons was iscued were, that
Alexunder Tvgart—whe bad been elected ut the annual manici-
put election for the ward a3 counaillor—was dizqunlitied, as hoid.
ing the uifice of pathinester or overseer of highwaya for the town-
shup of Nottawasaga ; and thut he was also dirqualified on aceount
of receiving “an sllowauce” from the corporation nw such over-
seer. 1t was alss made a part of the statement that relator, at
the vomination, had objected to Tegart ny¢ beiog disqualsficd s
such overseer: and that the returning officer had exprewsed his
opinion o the effect that Tegnrt was disqualificd ; and thet tho
electors having had aotice of the alleged ineligibilty of Tegart that
the relator ehould be seated.

The fucts appeared to be, that in May of 1860, the muuicipal
council of Nottawasaga nppointed Tegart (the defendunt) averseer
far one of their divisions, by by-law, which appoiutinent he,
Tegart, had necepted. At the election for the ward, holdea on
the 7th and 8th January lnst, Richinond, Tegart aud one Junah
Long were put in nowination. Upon Tegart being proposed Rich-
mond ohjected to bim ax being disqualitied, on account of holding
the office of overseer. 1  returming officer, on being appealed
to, rend the clause in the et disqualifying persons from bolding
the office of councillor, and expresscd his opinica that Tegart was
disquahified. Teguart, bowever, insisted upon running, and eaid,
* That he would run the risk, and in the event of his being
unseated would pay the costs.” Long having withdrawn, the
polling commenced, and at four o’clock upon the second day,
Tegart declared elected by a majority of one—the numbers polled
being for Tegart 41, and for Hichmond 40. Several affidavits
were put in on behalf of relator, showing that both the electors
present at the nomiaation and those whe, not then present, after-
wards voted, were uware of the objection that had been made to
Tegart’s candidsture.  On bebalf of the defendaunt, it was sworn
by some of the electors that what they understood by the objec-
tion was, that Tegart was protested against as receiving an allow-
ance a3 overseer.

McCuarthy, for the relator, contended that Tegart was ‘‘an
officer of the corporation,” as being overseer of bighways, and
therefore disqualified by sec. 73 of cap. 34 Con. Stats. U. €. from
being & councillor for the township, He referred to sub-secs. 2
& 3 sec. 243 of same act, and 6 U. C. L. J. p. 44; that being
appoeinted and having accepted the office of overseer, he continved
such officer, in the abseuce of anything in the by-law appointing
him to the contrary, until removed by the council, sec. 174; that
his duties as overseer and councillor were clearly incompatible,
and his was such p case as was within the apirit of the act; that
he received an atlowance in not having to perform his own statute
labor, nnd was on that sccount disqualified, referring to Regina
ex rel Coleman v. O'Hara, 2 U. C. Prac. R, 18; Regina ez rel
Moaore v. Miller, 11 U. C. Q. B. 465; that it was clearly a case—
supposing Tegart to be disqualified — for the relator to be aeated,
because the electors had express notice of the facts, sod also from
the returning officer’s statement of the law: Regina ex rel Clarke
v. McMullen, 9 U. C. Q. B. 467; Rergina ez rel Harvey w. Scott, 2
U, C. Cham. R. 88; and further as to costs, Regina ex rel Lutz v,
Wilhamson, 1 U.C. P. R. 84; Rrgina ex rel Dezier v, Cowan, 1 U.
% P;‘;c- R. 107; Regina ex rel Davis v, Carruthers, 1 U, C. Prac.

. 114,

Molesly, for the defendant, argued that as by sec. 150 of
the Muunicipal Act it was compulaory to appoiat a certain class of
officers there enumerated —such an clerk, tressurer, and by sec.
243, under which overseers were appointed—it was discretionary
that a difference was to be made between the two classes of per-
sons to be appointed ; tbat under the by-law, which was entitled,
* For appointing overseers for the year 1860,” the defendant bad
ceased to be an officer upon the last dsy of the yesr; that the
affidavits of the treasurer and others completely disproved the
allegation of Tegart receiving an allowauce from the corporstion;
and that it was not a case for » new clection, the electors being
ignorant of the objection taken.

Gowsx, Co. J.—~Thefact of the defendant’s appointment a3 one of
overseers of highways of the township, in Mny, 1860, does not
ppesr to be questioned. It is stated in more than one of the affi-
davits filed, and a cestified copy is filed of the by-law appointing
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him and others to that office.
accepted the office and entered upon ite Juties.

It appenre, morcover, that he |

{
{

ow—

Turning to the by-law of the municipality of Nottawasags
appointing defendant, 1 find that certain ** duties of overseers of

The by-law referred to is called ** A Iiy-law for the appoint. highways' are referved to, and incorporated, as it were, with it;

ment ot Uverseers of llighways on the several Concessiva and
Side Lines within the Towoslup of Nottawssags, for the year
1866.”  The enucting purt, however, 19 more general; so far us
materind iy in these words: lhe fulhowing per<ons shall be
and thiey are hereby appointed overseers of loghways for the seve.
rai devistony, Xe”

Tts by-law was passed ia council on the st of May, 1860, and
i is urged that it was for that year only. The appointment
appears to me 1o be a geueral one; and the title I thank cannot,
nccording to the establisbed rule of construction, be nilowed to
restrict the enatting part of the by.law, 1o limit the appeiutment,
#o thut it would expire on the last doy of the year 1868, But
even if it did, gec. 154 would, ns was argued for the relator, bave
the effect of contiauiag overseers of highways in office at all events
uutil utter the first weeting of the counal in 1861,  Sec. 174 pro-
vules that *vall officers appointed by a council shall hold office
until removed by the counert.”  The wordy ure sofficiently hroad
to take in the present case, and the particular office is one within
the mischief which the scction was devigned to guard agninst—the
public injury and mischief that would result in case a munici.
pulity was left without officers.  So that if an overseer of high-
ways is an officer of the musicipality, withm the meaning of section
73, the defendunt boldiug that office was disqualified.

As early as 1793 the oflice of overseers of highweys was created
by statute in Upper Canada, and it hes lasted ever since. Town
or township officers were then chosen by the inhabitants, who
assembled yearly for the purpose: (33 Geo. IiL cap. 3.} In
various statutes since that time, and down to the first District
Council Act, the officer was recognized, and in the present law the
Legisiutare in epeaking of officers must be assumed to have spoken
of existing facts, and to have had overseers of highways in mind.
Indeed this would appear on the face of the act, for in sec. 243
sub-sec. £ overscers of highways are expressly termed officers of
the corporation, and councils are suthorized to appoint them. The
words used in sec. 73 are, ¢ No oficer of any municipality,” &e.,
* shall be qualified to be a member,” &¢. Overseers of highways
are appoioted by councils, hold a post or place under and are
acconntable to them, have certain powers conferred and duties
msade incident {o the appointment—surely this of itself constitutes
an office—the incumbent an officer. And 1 must think cow, as
heretofore, overseers of highways are officera of municipalities.

But are they suck officers as were intended to be disqualified
under sec, 73! 8o far as the particular office is conserned, s rea-
zon for disqualification would be found in the incompatidility of
the office of overscer of highways with that of township council.
lcr; and that incormpstibility would certainly exist if uander any
circumstances the individual would in one of his capacities be
subject to his own correction in another; if the duties of both
oflices could nut be carried on with efficacy and impartiality, at
common law & disability for office in the holding of some other
office incompatible therewith.

Now if overseers of bighways could be ca'led to account before
township councils for the excrcise of their duties, or the disposal
of pablic monies or property coming inte their hands, they conkd
not occupy that free, unencumbered aad independent positien
which & member of bodies such as our municipal corporations, with
their large powers for local legislation snd control, sught to be
placed in, and in which the Legisiature designed they should be
freed from irregular influences.

Looking a1 the duties of overseers of bighways as prescribed by
the repealed statutes we see what the office was designed for, and
whatis its range of duties. They were to make and keep in repair
the highways, call out persons bound to labor, and to superin-
tend the same; expend monies receivable for re-conmstructing
roads—their general duties being, with the means within their
control, to keep the roads clexr. But apecific atatutery duties are
not now traced out for them; that is left to the municipality.
Sec. 174 of the Municipal Act enacts that all officers appointed by
o council shall perform all doties required of them by the by-laws
of the council Aamng jurisdiction over such officers—in other words,
by the council appointing them.

nud to this code of regulations overseers of highways are subject.
This paper of duties of overseers of highways—which appears to
have been printed tor the use of officers—-ix divided ioto distinet
prragraphs: the first fitteen parucularly regulating the Jduties of
this oficer. By the second section, #v to term it, the ordinery
duties are to be pertormed by the firet of September; it reads
thus: ** He must cause all statute Inbour, and money in commu.
tativn of statute Isbour, and ull money thatmay comwe into bis bands
by virtue of hix office, to he expemied between the 10th of May
and the Ist day of September.” It ix urged fur the defendant,
that ns his duties are 1o be completed on that day, he capnot
be regarded as an officer nfter bis work ia done. This I thiok aa
erroneous view. It probably would be sv held in the case of an
as~essor, who hrs certsin duties defined by statute to perform,
und who is junctus officro when the lart is completed, and who is
not liable to be again calicd ou toact.  Overseers of bighways staud
in & very diffevent poxition.  In a climate such as aurs, the roads,
particularly in the spriog and fall, may in a sisgle duy be vo injured
28 to be impassnble or daugerous, and, unlesy travel is to be stap-
ped, require immediate repair; snd in winter may be blocked up
with svow drifts ; anditis particularly necessary, at such times, 10
have an officer whose duty it becomnes, and who Las the meany
under his control, to repair the damage or remove the obstruction.
And sec. 3 in the overseer's regulutions is evidently framed to
mec® such contingencies. It is as follows: **Iu case of any sud-
deg obstruction or damage to a road, ar for the purpose of puttiog
up marks to guide travellers over frozen waters, the overseer is
required to expend any money in his hands, or te call vut statute
Iabour under his direction, at avy other time than between the
10th of May and the 10th of September; and if he bas po money
or Iabour unexpended he ghall nevertheiess call out persons resid-
ing in his division, apportioniog such labour a8 equally as may be
amongst the inhabitants; und be shall immediately give in an
account of the Iabour so pertormed tu the township clerk.”

Looking st thess regulations a3 a whole, aec. 2 evidently relates
to ordinary and regular Juties; sec. 13 to extraordivary duties,
readered mecessary by some sudden cbstruction or damage tos
rond. And cthe latter section sssumes that the officer may have
nionies in his hands after the 1st of Septewber; and if he bas no
Iabour or money unexpended, he is to call out the persons in his
division to work, apportioning the labour amongst them, snd im.
wediatly after give an account thereof to the township clerk.
Thus be may be called upon to act, and there is no other person
that can act in the way spoken of ut any time up to the first
mecting of the new council in January: and if so, he might be
pinced in the pasition before referred to — subject in one of his
capacities to his own corvection with another.

I must thiak, therefore, an overseer of highways is an officer
within the meaning of the 78rd section. At common law the ac-
cepta. _e of the second office could doubtiess nct as a surrender at
Iaw of the former. By express provi<ion in the Municipal Act
the individual beiog disqualified by holding the office, the election
as councillor is void.

Is the relator, who is under no disqualitication, and who stood
within one of the defendant in the votes given at the election, to
be declared duly elected, or & new election to be ordered? Upon
the evidence before me I find that the objection was pubdlicly taken
at the time of the election, and insisted upon by the reintor ; that
the returning officer publicly read the clause in the statute, and
gave it as his opinion that the defendant was disqualified by reason
of bis being an overseer of highways; and that the electors had
fall opportusity for bearing all that passed, and there is every
reasou to believe, from the aflidavits on both sides, that the elec-
tors geaerally had kuoowledge of the objection; snd were awars
that the defendant saught election, taking the risk of ita beiog set
aside ; and that there was apparently a foll vote in the ward, the
relator receiving within one vote of the defendant. I do not think
a new election should be had; and though the cases cited in our
courts which are referred to in Mr. Harrison's valuable work the
« Municipal Manusi,” do not go the length of sexting the candi-
date baving the next highest number of votes to the parties dia-
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Sumn———— - -
qualified, yet the principles to be collected from them warrunut the as tennut thereof, since nbout the first of Decemnber, 1860, and
conclusion I have arrived at. i that gaid defendant had not since the last named time, been i the
I have referred to several English cnses, and collect from them | vccupation or possession of the said purt of Lot Eighty-nine in any
that if an election be made of u persou who is dizqualificd ; that way whatever, and was not in the occupation or possessivn thereof
is incapable of being elected ; and notice of divqualificntion be at the time of ssid clection.
given to the electors, every vote afterwards is considered as wot Lo reply to the rclution, the defendant, by affidavits says that
being given at all. Tbe effect of which 14, the caundidate Lhaving ' he appears on the Assessment Roll fur the Town of Chatham, for
the next highest number of votes is elected—the election of the | the year 1860, as nssessed for the several properties set forth in
disqualificd person being void. Every man is bound to know the: the relator’s sffidavit, that Le paid the taxes for the same for
Iaw with reference to every act he undertakes to perform ; and ;that year, to the amount of sixty dollars, or thereabouts. That
where an elector is apprised of the fact of disqualification of a the property known as part of Lot No. Eighty-nine, King-street,
candidate, and yet votes for him, he assumes the risk of throwing 8o assessed to him, had been held by one E. B. Donnelly, druggist,
away his vote, in case his construction of the law is wrong. Tbe ! by indenture, for the term of five years from the first of May, 1859,
law applied to the present case shows that the relutor is cntitled | from one John Degge, the owner thereof; that the said Donnelly
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to be admitted to the office.

As to the question of costs, in view of the decided cases in our
courts, and of the declarations made by the defendant himself, as
stated by the township clerk and others, that ‘¢ he would run the
risk, and if his election was declared invalid, would pay the
costy,” I do not think I should withhold costs from the relator. 1
regret very much that the defendant did not avail himself of the
right given him by law to diaclaim ; but he does not appear to
have thken any steps to obtain advice after the election, but acted
on his own judgment.

My judgment iz, that the defendant bath usurped and does
usurp the office, and that he pay the relator his costs; and I ad-
Jjudge that the relator was duly elected to the office of councillor
for the township, and be admitted thereto.

Judgment for relator with costs.

{Before his Honor tho Judge of the County of Kent.)
Tax QuEEN oN THE R2LATION o NorTAWOOD V. C. J. S. ASKIN.
Municipal Institutions Act— Qualification of Candidates— Property—Lease~
Assignment.

On 1st May, 1859, J. D. demised by lcase under seal certain premises to E. B. D.
for the term of five years. 1his luase contained a covenant that the lessve should
not assign without leave of the leasor. Subsequently to its date the lessee with
the assent of the lessor assigned the lease to the Defendant for the remajnder of
the term then unexpired. Defendant then verbally assigned his right to the
term andsublet to one R P. who entered into p jon of the demised premi:

MHeld, that the assignment of and by Defendsnt to R. P. being by parol snd being
without the kuowledge of the lessor J. D ; that defendant was notwithstanding
it properly assessed 1n respect of the demises premises.

(April 9tb, 1861.)

The relation in this matter set forth that the defendant usurped
the office of Councillor for Ebert’s Ward, in the Town of Chatham,
for that he the defendant was not duly elected or returned as such
Councillor, in this, that he defend~nt was nnt at the time of his
supposed election, seized or possessed of the property qualification
toﬂiqutlify him to be elected to, and returned to ser- - *n the said
office.

Secondly, that the defendant did not before entering upon his
duties as Councillor, nor within twenty days from the date of his
supposed elect.on, take and subscribe the necessary declaration
of qualification, and office ; but on the contrary thereof only de-
clared in his said declaration of qualification that he was seized
or possessed of a part of Lot No. nine on the west side of King
street, in the said Town of Chatham, which, from the Assessment
Roll for the said Town, for the last year, 1860, appears to be as-
sessed to him as tenant, at the yearly value of eighty dollars, and
no more.

The affidavit of the relator accompanying the relation, set forth
that on examination of the Assessment Roll, tho relator found the
defendant assessed in Eberts Ward as a tenant or householder
only, of part of Lot No. nine on King-street, one John Sheriff
being the owner thereof—at the annual value of eighty dollars—
and also as tenant or householder of part of Lot No. eighty-nine,
on Kiog-street, one John Degge being owner, at the annual value
of eighty dollars; and in Chrysler's Ward as owner or freeholder
of Lot No. Ten in block (B) on Cross-street, half an acre, at the
annual value of thirteen dollars—and that depounent is well ac-
quainted with the said part of Lot Number Eighty-nine, King-
street, so asscssed to the said defendant, and that he knew that
one Rowley Pegley, surgeon, has been in the possession or occu-
pation thereof, as he the deponent was informed, in his own right,

assigned said lease to him (the defendant) with the assent of the

i Lessee, Degge for the rewainder of said term ; and that he, the
defendant, now holds the said house and that he has paid the rent
and taxes thereupon up to the present time.

Thirdly—That he placed Rowley ’egley in possession of the
said premises without the knowledge or consent of the said Lessee
Degge, and the said Pegley now has no lease or other writing
from the said Degge, or from him the defendant, of the said
premises, aod that he the defendant, still holds the key of the
same, and held the same at the time of his election to the office of
Councillor, at the last election fur the said town.

The defendant corroborated his own affidavit, by the affidavit of
Duncan McColl, Clerk of the Municipality of the Town, which
states that the defendant is assessed for three properties in the
Town on the last Revised Assessment Roll for 1860, more than
sufficient to qualify bim for the office of Coancillor for the said
Town; and that the defendaunt appears by the Collector’s Rolis, to
have paid for taxes in that year, on the said properties the sum
of forty-one dollars and twenty-eight cents.

The defendant, further put in the lease from John Degge to E.
B. Donnelly of the part of Lot No. Eighty-nine, on King-street,
and the affidavit of the Lessor, that the above named defendant
holds the original Lease made by him to E. B. Donnelly of the
premises, by assignment from the said E. B. Donnelly to the defen-
dant. That he, Degge, has never given a lease of the said premises
to any one else, nor has he given consent to the said defendan. to
sub-let the premises. —That the said defendant has paid him the
reot for said premises up to the first of February, 1861, and that
he has always paid such rent since the said assignment of lease to
him.

At the last hearing, Rowley Pegley appeared on subpeena, and
and on being sworn, said-—¢¢ That he knows Lot No. Eighty-nine,
on King-street, with the Drug store on it; that he is in possession
of the premises; has been in such possession since the eighth of
November last; got possession from defendant, who has not been
entitled to interfere with the possession; at least, he thought not;
knows Degge the Lessor; made arrangements with regard to pay-
ing him the rent three or four weeks after he, Pegley, was in
possession. It was not in writing; I was to occupy the house for
a year; did not agree to pay rent to any one else;; Degge did not
object to witness having possession; he has paid Degge nothing.
As Dcgge says in his affidavit, he had received the rent from de-
fendant up to February last; he witness cannot say that he is
liable for rent up to that time to him. Ie supposed he is liable
for rent to the defendant up to February last. He has bad exclu-
sive possession of the premises since November last; Degge and
he were to have & written lease of the premises; I was to pay
him thirteen dollars per month; this was ugreed on in & cursory
conversation.”

The lease was a statutory one, under an act to facilitate the
leasing of lands and tenements, embodiedin Con. Stat. p.913, clause
7. One of the covenants of the lease was, that the Lessee would
not assign or sub-let without leave of the Lessor.

In the course of the hearing the relator admitted that the defen-
dant was assessed for all the lots above mentioned, including the
premises in dispute.

McCrea for relator; R. S. Woods for defendart.

WEeLLS, Co. J.—At the hearing on the 22nd of Feb., last, an
: objection was taken by the defendant’s counsel that the defendant
Iwas not bound to answer, owing to a true copy of the relation
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not having been served on the defendant, and the objection v re-
vinled. Atthe neat heaning on the th Marvch ult | the defend int’s
counsel again denied the right of the relator to proceed on account

which miyht by toe have been created without writimy, shall be void
at Lare, wnless made by do i id.”
A lease may be made by a verbal agreewment, if the term be not

of no new order or rummons having been obtained—that th.e for- ! for more than three yeans; but it it do exceed three yenry, then,

mer order ld lapeed.  The puint baving beea reserved until the
Judgment should be made up—I now decide that the former hear-
ing haviong been disallowed on a a clerical error in the copy of the
relution, sud the rsummons having been originully made returnable
on the cighth day after the day on which the writ was served, no
new summons, or order for the time, way necessary.

The qualification for a Councillor for towns required by the 70th
8cc., Mun. Ins., Con. Stat., p. 530, is that he has at the time of
the election, in his own right, or in the right of Lis wite, as pro-
prietor or tenant, {reehold or bousehold property, rated in his own
name oa the last Asscssment Roll of such municipality, to the
value of eighty dollars, per annum, in trechold, or one hundred
nnd eixty dollars, per annum, in leasebold; and in the same pro-
portious where the property is partly freehold, and partly lease-
hold. The aflidavit of the Town Clerk does not specify the property
or properties on which the defendaunt is assessed so as to more
than qualify him, as he states, for the office of Councillor; but
other evidence, and the admission of the relator, put it beyond
doubt that the defendant was sufficiently assessed to enable him
to be elected such Councillor. The other question, as to the
¢« right,” at the time of the election of the defendant to thc pro-
perties for which he was so assessed, must be decided upon strictly
legal grounds, opening out some of the mo:t intricate points in
respect to the laws governing the holding of real property. The
70th Sec. above cited, does indeed declare that the qualification of
all persons, where a qualification is required under the Act, may
be of an estate either legal or equitable. It cannot, however, be
made applicable to the defendant’s case, as there are no equities
alleged in his favour, if his strictly legal right to ~uy oi iLe hold-
ings fail him.

The question of possession, raired by the relitor, would be de-
termined, it would seem, by the Assessment Roll of the year before
the electon. It may, however, be one of the nicessary elements
in determining the question of ¢ right,” raised by the evidence,
and therefore cannot be properly ignored.

The premises in dispute, 89 on King Street, were leased by the
owner John Degge, to E. B. Donrciiy or assigas, on the 1st May,
1859, for five years, at tue yearly rent of thirty-six pounds, payable
in quarterly instalments of nine pounds each, in advance. The
lessee Donnelly assigned the premises to the defendant for the
residue of the term, who was assessed for the same for the year
1860, and who paid the rent of the premises up to the 1st Feb last,
some three weeks after the return of the defendant as a Council-
lor of the Town. Itisone of the defects in this mode of procedure
that without a personal examination of the parties or witnesses,
viva voce, instead of a reliance being placed upon affidavits, many
particulars cannot be arrived at without great delay, which may
be required in the adjudication of the case. The rent was how-
aver to be paid quarterly in advance, and it is to be supposed that
the defendant paid the rent some two months and a half before
the election took place, although the date of payment is not stated
in the affidavits. The defendant, besides going into possession of
the premises, paying the rent for the same, being assessed for them,
and paying the taxzes on them for the last year, states that he Leld
the key of the same at the time of the election, and still holds it,
although he placed Rowley Pegley in possession of the premises,
without the knowledge of the lessee Degge, and without any lease
or other writing from the said Degge or himself. The witness
Pegley, testifies that be hds sole possession, 4s be believes, and in
equity he may make good his claim, if that be important to him.
As the case now stands, however, it is quite certain that the defend-
ant has the right to them, of which he has never divested himself,
or been divested, and that he can maintain an action for the
enjoyment of the same in any Court of Law, of competent juris-
diction.

By the 4th sec. cap. 90, Con. Stat., it is enacted, ¢ that a partition
and an exchange of any land, and a lease requred by law to be n
writing of any land, and an assignment of a chattel interest in any
land, and a surrender wn writing of any land, not bang an interest

by the statute of Frauds, 29, Capr 2, cap. R, sec. 1, it must be in
writing, rigned by the lessee or his agent, and that agent must
himself be authorised by writiug to <o so. By this statute, the
lease from Degge to Donnelly, being for five years, required to be
in writing, and by our own Statute nbove cited, n lease then re-
quired by law to be in writing, *“ chall be vord by law, unless made
by deed,” or under seal.  The lease being in writing and under
senl, was therefore valid, and we nre now to enquire whether any
pretended assignment from the defendant to Pegley was alvo legal,
the ascignment from Donnelly to defendant being shewn without
question. DBy the above meuntioned Statute of Frauds, 29 Car. 2,
c. 3, it is enacted that < all assignments of leases for terms for
years, shall be by derd or note in writing signed by the party assigming
or lus agent thereunto lawfully authorised by rwriting.” Even were
the original lease only for threo years, and verbal, as it might
have been assigned, save in writing,—the exception in the statute
not applying to assignments, as it does to leases.

The right to the premises in dispute, must therefore be con-
sidered to be in the Defendant,—the party occupying the same
being here under no title recognisable in law, holding at best a
joint possession with defendant, who has not, so far as is shewn,
been ousted or disseized. Allowing the defendant a qualification
for one half tho yearly value of the premises, he would be more
than qualified as a Councillor, including his other properties con-
cerning which there is no question.

There is an apparent irregularity in the form of the declaration
of office, made by tho defendant in the specification of the estate
upon which he qualified : but he declared substantially that he
wuas seized or possessed of such an estate as qualified himto & ¢t
in the office. The declaration was irregular, but was not » nullity,
such as to operate a forfeiture of office, even were not tue 175th
clause requiring the declaration, in a certain form, merely direc-
tory and mandatory.

It was intimated by the Chief Justice of the Common Pleas, in
Reg. McGregor v. Kerr, Law Journal, March, 1861, that he was
inclined to support the election of the defendant, and to go as far
as the facts would allow, for the purpose of reconciling the mode
of rating, if he (the defendant) had really a legal qualification.
Under this ruling I should feel it my duty not to ignore an election
by the people, unless no doubt could exist in law as to the absolute
vecessity of the same having to be done.

Judgment for the defendant, with costs.

DIVISION COURT CASES.

(In the First uvision Court of the County of Carleton.)

Smuox Fpaser, Esq., Sugewisr, &c., v. G. B. L. FiLLowrs, aN
ATTORNEY, &C.
Luability of Atlorney lo Sheriff for fees on writs of mesne process.
An attorney pl‘ncll;g writa of mesne process in the hands of the Sheriff is person-

ally resy r thy t of Sheriff’s fees. The Sheriff i t
ook to the parties to o et Aound to

the suit, but for such fees may at nnce sue the Attorney.
(28th December, 1860.)

This was an action to recover the sum of £9 13s. 6d., and inte-
rest, for services rendered by the plaintiff in the service of process,
&c., as Sheriff of the county of Carleton.

The defendant admitted that the services were all rendered and
the charges correct, but contended that he was not liable to the
Sheriff for the service of process put into his hands by the defend-
ant, as the attorney of other parties, but that the Sheriff must
look to the parties, plaintiff or defendant (as the case may be),
for whom the process may have been served ; and also that he had
given the plaintiff notice that he would not be responsible as the
attorney of other persons.

The account was from 1856 to the Fall Assizes in 1859, and
contained charges to the amount of £1 16s. Gd. for feesin two cases
in which defendant was the plaintiff himself.

ArusTRONG, Co. J.—The only question referred to me is whether
an attorney who puts process into the Sherifi’'s hands in this
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country is lmble persouully for the fees aceruing to the Sheriff for
such services. 1 have no besitation in saying that 1 think he is,
aud that such is the law 1n this country. It was so held in the
case of Corbett v. McKenzie, 6 U. C. Q. B. 605,

In every case where the Sheriff is employed by the Attoraey,
there is an implied contract on the part of the Atturuey to pay
the fees incurred ; und it would be very inconvement to Shenfy,
and upreasonable, tu suppose that they should be forced to look
to suitors, who may be in distant und foreign countries and with
whom they seldom have any commuuication.  Although sheriffs
in Englund may not bhave an uction sgainst an attorney, which 1
do not find very clearly settled, yet in uumerous caves it is beld
that the Laihff who serves the process may recover from the attor-
ney in the suit.— Wallbank v. Quarterrian, 3 C. . 4; Muadte v.
Muud, 2 Ex. 608. And in this country, as the sheriff is the officer
immediately ewployed Ly the attorney, I thiuk ke has a right to
look to Lis employer for his fees.

There was evidence on the part of the defendant, that he gave
the sheriff some years ago a geaeral verbal notice that he shiould
look to the defendant’s clients and not to hin for his fees, but has
since paid him some fees, as other attornies bave done, and placed
writs, &c., io bis hands, in the usual way of the profession. I do
not think such a notice sufficient to relieve the defendaut from his
liability. It is the general practice of atiornies to charge in their
bills sheriff*s fees on all process, &c., served in the case; and if
they do not ia all cases recover the amouat themselves, that is no
reason why they sbould not pay the sheriff in such cases as they
may choose to employ him.

1 give judgment for the plaintif for £9 13s. 5d., and order
execution to 1ssue in six days.

UNITED STATES LAW REI-’_O-I—KTS.

COMMON PLEAS, PHILADELPHIA.
(From the Philadelphia Inlelligencer.)
CoLLaDAY v. Baizp.

In Bpaty.

who bas appropriated to humeslf a particular label, sign or trade mark.
that a certam article is made or sold by hum or his autbority. and
label or trade mark the article has become ideatified. is entitled to
. of a Court of Equity. which will en)can amy coe who attempts to
the geod will of hes frisnds or custowsers by vsiag such label, sign
without his authorily ; but there must be, betwenn the genuine
marks, such grmeral similarity or resemblance of ferm. color. sy m-
as. abd such identity of worde and their arrasgement, as (o bave a
dency islending buy who iss the usual amouat of pra-
and cautlon ; and there must also be in sach a distiactivo :ndividuality
the mark employed by the counterfriter as Lo procure for hima the bemefit of
deceplion rwaulting from the groeral blance b the genuioe ind

the countericit labsls or trade marks.

Motion for Special Injunction.

The following opinion was delivered by

Lrprow, J.—The complainant, in his bill, aileges that he is the
marufacturer of a certain style of goods known in the market as
¢« Aramingo Check:™ that, al grest labor, care and expense, he
has been able to produce a superior article, which he now n.anu-
factares and sells in 'arge quantities, especially in the city of
New York; that in .u: year 1854, be devised and adopted & certain
trade mark, or name, to wit, the words ** Aramingo Mills,” and
that he caused tickets, or labels. bearing the said trade mark, to
be lithographed and printed. These labels, or tickets, the com-
plaivant used, by placiog one of them outside of each piece of
forwarded to market for sale ; and thus the trade mark be-
came identified with the goods manufactured by the complaioant,
although his pame does not appear upon the label as manu-
factarer. The complainant further alleges, that the defendan:,
jntending to deprive him of the exclusive use and beneiit of bis
trade mark. cunningly devised a label upon which the words ¢ Ara-
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but that thest Mills have long been known Ly that name, and that
the compluinant Lus no exclusive right to the use of the name as
u trade wark ; that the defeudant ulvo munufactures hiv goods at
the same establisbhment, being in fact the lessor of the complain-
ant; he further desies that he ever, in any way, inteuded or did
introduce lus goods into the market by a traudulent device; and
that, although upon the label now used by him the words ** Ara-
wingo Mills” appear, yet that he has a perfect right to use them,
especially as be intends to succeed in buviness by his own name
and fame as a manufacturer, and has, tnerefore, among other
things, inserted his name in full upon the label.

This brief statement of the bnll filed, and the affidavits presented,
will enable us ciearly to understand the true principle involved in
this case, and whilec we have been uuable to discover, in print.
any adjudged case of authority in Pennsylvania, yet the subject is
not new, and has repeatedly received the attentive consideration
of justice both in this country and in England. The principle has
been firmly established that while a manufacturer has no copy-
right in a label, be yet may adopt a trade mark, which so far
becomes his own property as to entitle him to the protection of
courts of law and of equity.

In Patndge v. Menk, 2 Sandf. Ch. G622, the principle is stated,
and we think, accurately, thus, *The Court proceeds upon the
ground ihat a complainaut bas a valuable interest in the good will
of his “cade or business, and haviog appropriated to himself o
particular label, sign, or trade mar!,, indicating that the article is
made or sold by bim or by his authority, or that he carries on
business at a particular place, he is entitled to protection against
one who attempts to pirate upon the good-will of his friends or
customers, or the patrons of bis trade or business, by using such
labe), sign, or trade mark, without his consent or authority.”

The leading English cases at law and in equity upon this subject,
will be found collected in a note to Coats v. Holbrook, 2 Sandf.
Ch. p. 599. Also Clement v. Maddick, 16 Leg. Intg. p. £36.
While in Tuylor v. Carpenter, decided by Judge Story, and said to
be badly reported, in Law Reg. 437 ; in Coats v. Holbrook, Tuylor
v. Curpenter, (8 New York case,) Patridge v. Menk, 2 Sandf Ch.
p- 086 to G28, asalso in Ceffecn v. Drunton, 4 McLean, 516,
loxard v. Henrigues, 3 Sacdf. §. C. 725, when the name of &
hotel was treated as trade mark, Davis v. Kendall, 11 Am. L. Reg.
680. Dayton v. Wilkes, 16 Leg. Int. 292. Coats v. Puatte 19
Leg. Int. 218, will be found the leading American views upon tbis
sabject, down to a recent period of time, and which fully sustain
the principle which we bave heretofore stated.

While the general priociple is thus established a difficulty fre-
quently arises in determining the particular circumstance of each
case ; or as in this instanc? in determiniog how far cne may use a
name adopted by another, as a trade mark, and yet not conflict
with his legal or equitable rights.

It may be remarked in general, that while an imitation or fac-
simile or 8 mere colorable artifice will bring the offending party
clearly within the rule, no decision has ever yet declared the right
of a manufacturer to be absolute in & name a3 & name merely ; it is
only when that name is priated in a psrticular maoner upon apar-
ticular labe!, and thus becomes identified with a particular style of
goods, or when a name is used by a defendant in ction with
bis place of business (and not his manafsctured goods), under
such circumstances as to deceive the public, and rob anotber of his
individuality, and thus destroy his fame and injure his profits,
[see Hoxard v. Hemrigues, 3 Sandf. 725, a case which will be
be hereafte commented upon], that it becomes a trede merk, orin
the nature of s trade mark, aod as such entitles its possessor or
proprietor to the protection of courts of justice. Hence the true
rule to test the question of a piratical use of a name is not simply
to discover that a name has been used in & particular manner by a
defendant, but to determine how far the use of it in the mauver
said to be piratical, bas either in fact deceived the public or is cal-

lated to deceive persons of ordinary intelligence.

mingo Mills"” appear; and thus, by a colorable artifice ded in
defrauding him of a portion of his well-earned reputation and pro-
fit, having introduced an article of check, into the New York
market, and sold the same, in appearance similar, but in fact
inferior. to the article manufactured by him, the complainant.
The defendant declares that true it is that the yrods ro manu-
facturcd are 50 made at s place called the * Aramingo Mills,"’

In Croftv. Day, 7 Beavan, 88, the Master of the Rolls lays down
the following rules:

1st. There must be such & Jonersl resemblance of forms, words,
symbols and accompaniments as to mislead the pablic.

2od. A suficient dietinctive individuality must be presented oo
a8 to procure for the person himself the benefit of that deception
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which general resemblunee s caleulatud 1o produce.  The Vice-
Chancellor in Lutridye vo Menl, 2 Saudt. Ch. 24, apphes the
folloming tests:

f~t. The Court will not interfure when ordinary attention will
cnable purchasers to discrinunate.

2nd It must appeur that the ordinnry mase of purchasers, pay-
ing that attentivn which such perrons usanlly do in buyiog the
article in question, would probably be decived.

These principles run through all the cases, to that while one,
whu iguorantly or by destgn uses av imitation or fac-simile of the
trade wark of another, is within the rule, 0 alsv is that defeudant
whu employs a colurable artifice, not strictly spraking « fuc-<inule
or imitativn.  And to this lust point, sce Coffren v. Brunion, 4
McLean, zbove cited.  Let us now apply these principles and tests
to the case in haud.

The label of compluinant is printed upon paper of a pinki-h hue,

bearing at the top thereof in large capitals, and in a sewi-circular .
!

furm the words:

ARANINGO MILLS.
Immediately beneath these words is a circular vignette, supported
upon each side by two oval vignettes; below, in large capitals, are .
the words * Cuecks” ard ** WARRANTED,” aud then in small
capitals, ¢ Ispigo Bice.”

The label of Jefendant is printed upon paper of & * bufl™ tiat,
with a fanciful and deep pink border, within which is an cval:
space and on which the following words are printed and arranged !
thus :

STPERIOR
DONESTIC
POWER LOOM GOODS,
Nanufactured by
Wirrtiax Baiep,
At Aramingo Mills,
Franxkrorp, Pa.
Warraoted Fast Colors.

LAW JOURNAL.

{ being only colorable.”

—

'in connection with the words * late chemist for," iu smal} capltals }
- yet the Vice Chauncellor dissolved the wjunction upon the ground
s that & purchaser seching for the Golsh match, would atonce, upon,
“randing the lubel, discover the difierence between the maker of that
"and auy other article. The Chavcellor upon nppenl affirmed this
. decision.,

I So in Spottswoed v. Clarke, an English case, reported in Sand.
:‘Cb. 638, the Lord Chancelior dissolved an trjunction which the
. Vice-Chancellor kad granted, with lLiberty to the pluintiff to bring
'an action at law, where the plaintiff 1n the case was the owner of
. a publieation called ¢ The Pictorinl Almanae,” and the defendant
. of oue culled ¢ Uld Muore’s Fumily lictoriul Almanuc,” although
_the covers of each bovk were to a certain extent similur, both
' being decorated with a pictorial representation of the (bxervatory
"at Greenwich, snd in the title as printed ou the cover, making use
. of nearly the same expressions.

The two strongest cases which can be cited in favor of the com-

. plainant a~e Coffeen v. Brunton, 4 McLeau, 516, aud Howard v.

Henriques, 3 Sandf. 725. In each of these the priuciples
applicable to the suhject under consideration were carried much
further than in any other of the adjudged cases. la the first, the
plsintiff insisted upon bis right to the u-e of the name ** Chinese
Liniment,” and that his right had been interfered with by one who
priated the words ‘‘Ohiv Liniment™ upon his label. Judge McLesn
granted the injunction, but upon the ground that ¢ from the budy
of the label and of the directions for the use of the medicine, it is
clear that the language of the defendant so assimilated to that of
the plaintiff as to appear fo be the same medicine. The alterations
This case is clearly distinguishable from
the present, here the differences between the two labels as to the
words * Aramingo Mills” are such as to guard the purchaser.

In Howard v. IHenriques, the Court went one step further, and
declared that the proprietor of an hotel, called the ¢ Irving House™
or ** Irving Hotel,” had—although ths name did not appear upon the
building—such a right to it as to secure the protection of the Court
sgainst one who endeavored to use it in connection with and upon

The words ““ AT ARANINGo MILLs," are printed in small capitals.

The most casus! observer will at once discover that these two
Iabels differ in many important particulars.

The label of complainant is nearly one-third larger than that of .

defendsut, the color of the ink used is different, as well as the size !

of the letters, the one bas three distinct viguettes, the other none
whatever; the words upon each of the labels, except the two
« Aramingo Mills” are different; the most igmnorant person must
at once, at a glance, detect these differences so far as they relate
to the general appearsnce of the labels—even the objectionable
words themselves present marked features which cannot escape the
observativn of any one. In the complainsnt’s label they strike
the eye at once, because they are printed, we before seid, in large
capitals, at the top of the label, aud in black ink, while in the de-
fendant's they are introduced near the end in small capitals, of &
pinkish tiot, and although distinct, present no striking peculiarities. !

The label of the defendant cannot be said to be in any sense an
imitation or fac-nmufe of that of complaivant ; norcan it be said to
be cven a colorable imitation, device or artifice. If, then, we sus-
tain the present motion, we are driven to the position that the
mere use of the.words *“ Aramingo Mills” wpon the label of drfend-
ant, krendcra him liable for the piratical appropriation of a trade-
mark.

That the legal effect of such a position would be doubtfal, ap-
pears, we think, by an applicatien of the principles and tests bere-
tofore referred to in this opinion.

If, from abundant caution, we were disposed to adopt s most
liveral doctrine—one radical in its practical operation—and grant
this motion, a particular reference to a few of the adjudged cases.
prescoting facts most «tropgly in favor of the complainant’s views,
»ill convince us that the decision would be one of doubtful pro-
pniety.

In Patridge v. Nenk, the name ¢ A. Golsh’’ was the valuable
portion of the label, because the friction matches made by him had
acquired an extensive reputation Wwith the trade as ¢ Golsh's

" his place of business.

This case, strong a« it is, can, we think, easily be distinguished
from the present. The ¢ Irving House” or *“ Hotel” became iden-
tified with & particular building : here the goods are identified, not
with the ‘“ miils""—that is the building—but with the label bearing
the words ** Aramingo Mills.” They are known io the market by
the labe!, and the label alone. Besides, while the piinciples
established before the decision in Howard v. Henrigues may have
been correctly extended to meet that case, yet, in weighing its aa-
thority it ought pot to be forgotten that the circumstances attend-
ing it were peculiar, for the name in dispute was that of an hotel,
and altbough not displayed upou any particular part of the build-
ing. was, as a matter of fact, as well known as * the City Hall”
or * the Trinity Charch,’”” and the assumption of the name under
the circumstances was a palpable fraud, and so considered by the
Court.

In the Omnibus Case, Knott v. Norgan, 2 Keeve R., 213, the
device was clearly colorable, for, in addition to the fact that the
omuibuses bore the same external decorations, the carriages were
named ‘ The London Couvevance Company.” and ** The London

!Conve_nnccr Company,” an artifice well calculated to deceive a

transient traveller.

In couclusion, having endeavored to show that this care does
not fall within the principles applied to cases involving the use of
a trade-mark by means of an imitation fac-simile, or colorable ar-
tifice, and which relate to personal property, to manufactured
articles, and to such things as are necesmrily moveable. We
might refuse this motion, because the complainant puts his case
upon the ground that be has been injured by the piratical use of
his label ; willing, however, to go further, and grant the relief
sought, if the facts established required it, we bave examined the
lsw upon the question of the use of a name merely, and for the
purpose of illustrating the priaciples, we bave cited at length the
lesding cases upon the subject. The result of this cxamination
has been to lead the mind to a serious doubt. Tbis doubt bas

Matches,” and although it appeared that the defendaot bad printed,
certainly upon one of the labxis used by him, the same name but

beca strengthened from & knowledge of the fact, that the defend-
abt manufactares bis goods at the ** Aramingo Mills,” or in an
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establishment occupied by the complainant, and which, for some | notice uf the acceptance to the drawer. We apeak, « { course,

years, has been known by that name.

Without, therefore, deciding the question, (which is also & mat-
ter of doubt,} as to the real inteation of the detendunt iu using the
objectionabie words upon bis label in the present state of the law,
we are not prepared to say absolutely that the use of the name

-inted as it in fact is upon defendant’s label is a violation of the
aw. We must therefore adopt the judicious course pointed outin
Patridge v. Menk, and Spottawood v. Clarke, and lcave the com-
plainant to maintain his right by an action at law. We refuse to
grant this motion.

The motion for a special injunction is refused.

GENERAL CORRESPONDENCE.

Bl of Exchange—Qualified acceptance—Notice to drawer.
To vz Epitors or TBE Law JotrxaL.

GeNTLENEN,—A draws a bill of exchange upou B (who is
resident and carries on business at the town of M.), without
naming any place of payment in the body of the bill. B
accepts, payable at the Bank of Upper Canada, at the town of
N, distant seven miles from the town of M., although there
are Bank agencies at said town of M., and B has no residence
or place of business at said town of N. Of the character of
this qualified acceptance, A, the drawer, receives no unotice
from the holder of the bill. The bill, at maturity, is presented
for payment at the Bank of Upper Canada, at the town of N.,
but not to B personally, and is dishonored and protested in the
ususl manner.

Query: Is such presentation good in an action upon said
bill against A, the drawer?

The question will turn upon locality ;—whether the circam-
stance that the place appointed in the acceptance for payment
of the bill was not located in the same town as the residence
of the acceptor, relieved the drawer, in the absence of notice
of such qualified acceptance, of his liability.

In a judgment recently delivered in the United States
Sapreme Court, in term, the court decided (the then justices
present concurring in opinion) : * If the Bank of Upper Canada,
where this bill was made payable by the acceptor, was Jocated
in the samo city, town or village where such acceltor resided,
the acceptance, payable at such Bank, would have been
entirely proper ;”’ aund that *‘ a qualified acceptance, making
the bill payable at another town, taken by the “0ld=r without
the assent of the drawer, would dizcharge the drawer.”

Will you please be gond enough to consider the above point,
and give an opinion upon it in your next number?

Yours, &c.,

Port Hope, 18th April, 1861.

[1f A, who drew the bill upon B, did not think it necessary
to name any place of payment in the body of the bill, we can-
not see what right be has to complain that B accepted the bill
payable at a particular place, though in a different town froem
the one in which he resided. Of this the holder might have
bad cause to complain, and to it might have objected ; but he
did vot do s0; he was satisfied with the acceptance. We do
not think there was any obligation upon the holder to give

Law CiErk.

|

without reference to decided cases. e know of nu case in
point, decided either in England or in Canada. The American

i case, to which our correspundent refers, appenrs to conflict

with our views of the law. We should like to have a more
particular reference to jit. It certainly does not square with
our ideas of the law, so far as at preseat we understand it.—
Eps. L. J.}

Articled Clerks befure 10th June, 1857— Roquirements before
admission.

To tue Epitors or Tne Law JoURNaL.

GevtieneN,— In reading the reported case, In re. Hume,
U.C. Q B. Rep. vol. 19, p. 373, the following questions arose
in wny mind, and I think your answer tc them will beof great
importance to students pursuing tha stady of the law.

1st. Is it necessary for a clerk, whose articles bear date
before the 10th June, 1857, to have such articles filed, accord-
ing to the Act 20 Vic. cap. 63, sec. 7?

2nd. Is it also necessary for said clerk tw attend two terms
of the sittings of the Courts of Queen’s Bench and Common
Pleas 7—Same Act, sec. 3.

3rd. Isit also necessary for said clerk to be examined in the
books prescribed by the Law Society, under the authority
given them in same Act, sec. 3?

The above are three important questions to the articled
clerk. We all are aware that service of clerks to attornies
under their articles was regulated by the Acts 25 Geo. III
cap. 4, 37 Geo, I1I. cap. 13, and 2 Geo. IV. cap.5, 1822, which
last mentioned Act was the principal one. In 1857 the statute
20 Vic. cap. 63 was passed (10th June, 1857). It is now held
by a great many students and lawyers, that every articled
clerk, whether articled before or after the passing of the Act
20 Vic. cap. 63, should have their articles filed according to
the provisions of said Act, attend the sittings of the Courts of
Queen’s Bench and Common Pleas, and pass the examination
by paper and rica voce.

It looks unreasonable and unjust to the articled clerk, who
bound himself under his articles, under the powers given him
by the Act 2 Geo. IV. cap. 5. Can it be the inlcntion of the
Legislature to compel such clerk, by an act passed after he is
bound by a former act, to attend, at great expense, two terms
of the courts at Toronto? The Act 20 Vic. cap. 63, sec. 7,
states that * every person bound in contract after the passing
of this act shall file articles,” &c. All very well, 8o far ; but
then comes the Consolidated Statutes of Upper Canads, wiping
out all former acts (see Con. Stat. U. C. cap 35), and distinctly
stating that every person seeking admission as attorney shall
comply with said chapter.

By answering the above in your next issue, you will much
oblige a number of clerks who are in the same state of per-
plexity as myself.

Yours truly, Azricrep CLERK.

Hamiltono, April 17, 1861.

{1st. It is not possible to read either 5. 7 of 2 Vic. ¢. 63, or
eec. 11 of Con. Stat. U. C. cap. 55, with which it corresponds,
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as applicable to articles of clerkship entered into Lefore the
10th June, 1857. In the first place, as noticed by our corres.
pondent, sec. 7 commences, ‘ Whenever any person shall,
after the passing of this act, be bound,” &c., showing that the
section was designed to apply only to articles of clerkship
entered into after the passing of the act. In the second place,
though these precise words do not appear in sec. 11 of the
consolidated act, yet as that section, like the furmer, requires
the affidavit mentioned in it to be made * within three months
after the date of the contract,” it follows that where the con-
tract was entered into more than three months before the
passing of the act, it is quite impossible to comply with its
provisicns. We do not koow whether the Law Suciety has
made any regulation affecting the filing of articles entered into
before the 10th June, 1857, but, whether or not, wculd advise
an articled clerk so circumstanced, as a matter of precaution,
to file his articles at the earliest possible time, and at all events
at least fourteen days next before the first day of the term in
which ho intends to seek admission.

20d. We think that a clerk artiiled before the 10th June, |
1657, where time permits, is as much bound to keep the terms '
under sec. 3 of the act of 1857 (Con. Stat. U. C. cap. 35, sec. 3,
subsec. 2), as a”clerk articled since that date. In the doingof
this there ia no impossibility, 8 in the former case, and the |
act seems to require it. We refer especislly to sec. 23 of the .
act of 1857 (Con. Stat. U. C. cap. 35, sec. 23). :

3rd. Yes. It is not possible to read the whole act, and |
come to any other conclusion.—Ebps. L. J.]

Law and Laxyer.
To Tax Epirors or TaE Law JormNaL.
Kingston, 5th April, 1861.

GENTLEMEN,—As I believe your valaable Journal advocates
as well the interests of Law-Students as of the Profession at
large, I am induced to indite this epistle to you, de profundis:
of a country office in extensive practice, iu the hope that it;
may call forth from you ere long, a vigorous Editorial on the |
subject. You must not suppose that my remarks apply to the
mere imaginary grievance of a discontented individual. Grave
dissatisfaction has for & long time prevailed among studiously
disposed Law Students. on account of the indifference shewn
by their Employers in performing their duties by them in
accordance with the usual undertaking contained in their
Articles. This neglect, serious as are its consequences to the

Student, cannot, I am convinced, be owing to anythiug but th
I

want of consideration cn the part of the Bar.
The inconvenience which practising lawyers might suppose

would attend their efforts to indoctrinate their students into
the mysteries of their profession, would be very slight indeed, !
and would I am sure, be more than compensated by the in-I

creased attention and accuracy of the latter. There conld

effect of our Provincial Statutes, the good effects of this courso
would ere long be perceptible.

I know of several offices where little or no attention what-
ever is paid by the principal tc this province of his duties, and
the consequence that such students as are articled but unsalar-
ied, become early discouraged, and finding that they can learn
little or nothing from their office work, avoid it as much as
possible ; spend no more time in their Employers office than
they can help. They thiok, and with reason, that their con-
tract should be carried out literally or not at all.

The best remedy for such 2 state of matters would be the
one I have above suggested, and hoping that you will endeav-
our to bring it before the Profession and Public, I remain

Yours &¢c,

A Law StupesT.

Atlorney— Delivery of bill before action— Items— Statutable
defence.

To tne Epitors or ax Law Jocanal.

GextLeweN,—Will you oblige me with your opinion on the
following questions, in the next number of your Journal.

A, an attorney, brought an action for B against C ; recovers
a verdict, taxes his costs, enters jadgment, &c. C, during the
progress of the suit, becomes insolvent ; the sheriff returna
the execution no goods; A sues B for his costs, and makes
out his claim as follows:

To amount of costs :axed in suit of B ¢. C... 856 53
To costs proving clain. chancery suit G 0. E. 12 80
Costs of fi. fas., &Cuvuuecrreererionannensaanennenns 11 85

At the trial B moves for a nunsuit, on the ground that the
bill had not been delivered in detail, as required by sec. 27 of
the Con. Stats. U. C. page 419,

B made an affidavit of the amount of debt and costs due
him, and pruved his claim in the chancery suit above referred
to. A bill, as above stated, was delivered a month before
action brought.

Ist. Should A have delivered a bill in detail before suing,
or should B have applied fur it within the month ?

2nd. Is B’s defence a statutable one, and if s0, could he set
it up at the trial without giving six days’ previous notice?
(Con. Stat. U. C. page 131, scc. 93.)

3rd. B having made an affidavit of the amount of debt and
costs due him, and having assigned the judgment to D—quare :
Would this ubviate the necessity of delivering a bLill 2 month
before suing?

By replying to the above in your next issue you will oblige

Your obedient scrvant,

Sarnia, 24th April, 1861.

S.PY.

(1. The bill delivered was not, in our opinion, sufficient. It
should have been of the items in detail.  'We refer to Drew et
al v. Clifford, 2 C. P. G9; and Philby v. Hazle, €9 L. J. C. P.

surely be no great difficulty in cxplaining to a student the 370. Itis the daty of the attorney before action to deliver
effect of a Deed or a Pleading which he is about to copy, as to  the bill—not of the party liable to demand, as supposed by
deter any one frum attempting it; and if in addition the our correspondent. The statute reads, * Ao suit at law or
Principal could devote half-an-hour per diem to reading with ; equity shall be brought for the recovery of fees, charges, or
his students the Books of practice and explaining to them the | disbursements, &c., until one month after a bill thereof, &c.,
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has been delivered, &c.”” In proving compliance with the act
it is not, however, necessary, in the first instance, to prove
the contents of the bill. It is sufficient to prove that a bill was
d livered. It then davolves upon the party liable to shew that
the bill delivered is not such a bill as coostitutes a bond fide
compliance with the act. (See Con. Stat. U. C. cap. 35 8. 36.)
2. We certainly think the defence is a statutable one, within
the meaning of Cun. Stat. U. C. cap. 19 sec. 93.]—Ebs. L. J.

Dower— Seisin— Suficiency of evidence.
To Tue Epitors or tue Law Journar,
BerievicLe, 24th April, 1801,

GENTLEMEN,—As a reader of your invaluable Journal, and
one having frequent recourse to its pages for information,
more particularly that portion of it devoted to the considera-
tion and publication of knotty questions, submitted to you,
under the head of * Correspondence”—your remarks upon
which are of immense benefit to the law student—I take the
privilege of asking your opinion upon a matter relating to the
right of dower; respecting which I have been unable to
satisfy mysell from works bearing upon that subject (which
are not very voluminous), neither can I find any decision that
will throw any light upon it. It is this:

A purchases 500 acres of land from B, from whom he
receives a bond for a deed. A goes into possession, and gets
married ; and, in accordance with the condition3 of the bond,
regularly makes the required payments, until there is only due
thereupon say £200. A bas large business transactions with
one C, with whom B also has dealings. B says to C, you
have an open account with A, give me credit for so much,
and I will authorize you to collect the balance of £200 due on
the bond from A. This arrangement is completed, and C
induces A to give a mortgage for this £200, and other sums
due him upon the 500 acres. A, at the time of the execution
of the mortgage, had been married nine years, but had never
received a deed. No action is taken on the mortgage for 15
years from its date, when a suit of foreclosure is instituted ;
and A loses possession, after baving held it, with his wife, for
24 years before proceedings taken.

Will the 24 years’ possession establish such a seisin in the
husband as will entitle the wife to dower; or will the mort-
gage militate against the computation of the 20 years?

Park on Dower says, * That a right or title to properly,
however complete in other respects, will never furnish a
foundation for a claim of dower, if unaccompanied with that
which is technically termed seisin.”” e subsequently states,
“ That in the application of the rule requiring a seisin in the
husband, it is material that the law does not require an acfual
scisip, or seisin in deed ; but that it is sufficient to satisfy the
rule that the busband have a seisin i law.

I take it that over 20 years’ possession of the land, before
apy action, will amount to a seisin at law, although the hus-
tand never had a deed; and that the morigage cannot operate 5

unfavourably—more than twenty years having elapsed before |-

bill filed ; and that the widow will therefore be cntitled to dower.
Your answer io the above query will greatly oblige,

{The rule of law is, that a widow is entitled to dower out of
all lands whereof her husband was seized daring coverture.

If seisin be denied, the widow is not driven of necessity to
produce and prove her title deeds. She might, we apprehend,
rest her case on proof that he died in possession ; that he had
been in possession, as owner, twenty years or upwards; or
that her husband was in possession, and while in possession
made a conveyance in fee simple. (Sce remarks of Draper, J.,
in Tuiesley v. Smith, 12 U. C. Q. B. 555 : see, also, Lockman v.
Nesse, 5 U. C. 0. 8. 505.)

The mortgage from A to C, though not so stated, was, we
presume, the ordinary one in fee simple. When it was
executed A was in possession. C accepted it, and, as it
appears, subsequently foreclosed it. DProof of these facts,
together with the other fucts stated by our correspondent,
would, we think, be sufficient evidence of seisin in an action
for dower brought by the widow of A against C, or his privies
in estate. (See Com. Dig., Estoppel, B: sece, also, McLean v.
Laidlaw, 2 U. C. Q. B, 222.)]—Ebs. L. J.

Your obedient scrvant, A R.

REVIEWS.

Taz WestminsTer Review. The opening article of this
uarterly for April is a review of a lecture on the study of

istory, by Charles Kingsley, in which ara laid before the
reader the opposite systems pursued in the treatment of
the favourite subject of the lecturer. We next meet one of
the many interesting papers to which the recent events
in Southern Europe have given birth, under the beading of
the Sicilian Revolution. ~Voltaire’s Romances and their
moral present a criticism upon the lighter literary efforta of
one of the most distinguished men of his own time. The
paper upon Cotton Manafacture will be read with much inte-
rest at the present moment in view of the tronubles now exist-
ing in the Southern States of Americs, which may tempo-
rarily, at least, very much affect the supply of that ¢
staple commodity, usually obtained in that portion of the
world. The usual extended review of contemporary literature
brings to its close 8 number which sustains the high reputa-
;_ion freely conceded to the master-pieces of English Review
iterature.

Tae UnitEp Startes Insurance GazerTe contains a large
collection of Reports of various Insurance Compauies through-
out the United States and Canada.

APPOINTMENTS TO OFFICE, &c.

NOTARIES PUBLIC,
GEORGE MANNING FURBY, of Port Hope, Gentleman. (Gazetted, April 6.

1861.)
GEOHRGE D'ARCY BOCULTON, of Toronto, Esquire, Barrister-at-law. (Gasetted,

April 6, 1561 )
Jongt W'I_lul(:'ll]‘l;h‘og the Town of 'ort Hops, Esquire, Attorney-at-law. (Gaset-
ted, Ap -
W‘lhblm HEPBURNE SOOTT, Esquire, Attorney-at-law. (Ga etied, April 6
1.
) RL :ISTRAR.
WILLIAM R SCOTT, of the Town of Premcott, Esquire, to be Registrar of the
County of Grenville, in the room of Jobn Petton, Kequire, deceased.

OCORONER.

HENRY JANES TAYLOR, of tbe Township of Recott, Esqaire. to be Associste
ma for the United Counties of Leeds and Grenville. (Gaszetted April 6,
)

TO CORRESPONDENTS.
“CRARLES DURAND"—*% PavL Drxx"—Under “ Dinigion Courts.”

“Law CLERK"—* ARTICLED CLERK"—% A LaWw Strpa¥r’—«8. P, Y."—~%A. R.”
~Under “ Genersl Oorrespondencs.”



