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TRIAL. : .
COBURN v. HARDWICK.

Negligence—Playing Dangerous Game on Public Highway—Permitting
Infant of Tender Years to Engage—Injury to Infant—Liability
of Person Directly Causing the 1 njury—Contributory Negligenee.

Action on behalf of Alexander Coburn (an infant of
tender years, residing with his father at Falls View. in the
township of Stamford), by his father and next friend. to re-
cover $1,000 damages for personal injuries received by reason
of the defendant, a wholesale coal merchant residing at the
town of Niagara Falls, throwing a large iron ball which
struck plaintiff on the right hand, lacerating the flesh and
hreaking a finger bone.

G. Lynch-Staunton, K.C., and F. W. Griffiths, Niagara
Falls, for plaintiff.

T. D. Cowper, K.C., for defendant.

FALCONBRIDGE, C.J.—Two or three acquaintances of de-
fendant were amusing themselves one afternoon in June last.
by standing on the sidewalk on a public street in the village
of Niagara Falls, and throwing or “ putting ” an iron ball or
shot weighing about 23 pounds, across the road. They were
able to “put ™ the ball some 30 odd feet before it would reach
the ground ; then the ball would naturally continue its course
across the remainder of the street and the boulevard and side-
walk. There was no sharp or perpendicular kerb at the boule-
vard, but only a gentle rise of ground from the travelled high-
way to the further limit of the street, which was about 60
feet wide. The plaintiff was one of the usual attendant crowd
of small boys, of whom there were eight or ten present, and
these boys, as soon as the ball would strike the ground, would
run to.field or stop it, and bring it back to the men. The
defendant came along and engaged in the pastime, putting or
throwing two or three balls, the last of which, while the plain-
tiff was endeavouring to stop it, erushed and lacerated his
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finger against a hydrant. A man named Cook was standing
on the east or further side of the road to see how far the dif-
ferentcompetitors would throw theball,and he swore that he
warned the boys more than once to keep away or they would
get hurt. But he did not drive the boys away or otherwise
prevent their touching the ball.

It was plain upon the evidence, notwithstanding the warn-
ing which Cook said he gave, that the boys were permitted, if
not encouraged, to stop and bring back the ball to the players.
The plaintitf denied having heard any warning from Cook,
and said that the other men asked the boys to stop the ball.
The plaintiff is a bright boy of ten. He is of sufficient age
and discretion to be capable of some care of his own safety,
but, having regard to the degree of capacity of which he is
possessed, to the natural curiosity and officiousness of a boy,
and to the surrounding circumstances, I find him not guilty
of contributory negligence. I find the defendant guilty of
negligence cauging the accident. 1t was negligent and im-
proper of him to indulge in such a pastime on the publie
street, and to encourage or allow a small boy, who was law-
fully thereon, to meddle with the ball.

1 refer to Smith v. Hayes, 29 O. R. 292 ; McShane v. To-
ronto, Hamilton, and Buffalo R. W. Co., 31 O. R. 186 ; Rick-
etts v. Village of Markdale, 31 O. R. 628 ; American and Eng-
lish Encye. of Law, 2nd ed., vol. 7, p. 409; Merritt v. Hep-
enstal, 25 S. C. R. 150; Jewson v. Gatti, 2 Times L. R. 441 ;
Powers v. Harlow, 53 Mich. 507, 51 Am. R. 154; and article
on the “ Allurements of Infants,” 31 Am. Law Review, p. 891,

Judgment for plaintiff for $175 and County Court costs,
without any set-off of costs by defendant. Money to be paid
into Court or to the official guardian, to be paid out to, or
for the benefit of, the infant plaintiff by or under the discre-
tion of the official guardian.

MerepiTH, C.J. OCTOBER 24TH, 1902.
; CHAMBERS.

HARRIS v. HARRIS.

Pleading—=Statement of Claim—Action for Declaratory Judgment—
Statement of Reasons for Seeking Relief—Embarrassment.

An appeal by plaintiff from the order of the Master in
(‘hambers (ante 684) striking out paragraphs 6, 7, 8, and 10
of the statement of claim.

The plaintiff alleged a lawful marriage and asked a de-
claration of validity of it, on the ground that in an action iy
the High Court, to which she was not a party, it had been
determined that the marriage was not lawful. The Mastep
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held that the setting out in the statement of claim of the
reasons for which she asked to have her marriage declared
lawful was embarrassing, and struck out certain clauses.

H. M. Mowat, K.C., for plaintiff.
D. L. McCarthy, for defendant Elizabeth Harris.

MereDITH, C.J., said that he could not conceive what
good purpose was served by making such an application as
this; there would be no embarrassment in having these
clauses on the record, and no additional expense would be
occasioned except by this application ; the Master dealt wifh
the matter on a wrong principle; there is nothing improper
in the plaintiff putting upon the record a statement of the
reasons why she has come to the Court seeking a declaratory
judgment without any consequential relief.

Appeal allowed, and motion dismissed. Costs here and
below to be costs in the cause.

. NoveEMmBER 15TH, 1902.
DIVISIONAL COURT.
KELLY v. POLLOCK.

Pledge — Bailment of Animal — Pasturage — Subsequent Advances—
Distinction between Pledge and Chattel Mortgage.

Appeal by Kelly, the judgment creditor, from a decision
of the Judge presiding in the 1st Division Court in the
county of Lambton in favour of,the claimant, McGregor, in
an interpleader issue, and from the Judge’s order refusing a
new trial. The appellant under an execution against the
judgment debtor, Pollock, had seized a mare called “Pigeon™
and her foal, and another mare called “Silver,” all in the
possession of McGregor, who claimed to be entitled to*hold
them as against the judgment creditor. The Judge below
decided in favour of the claimant as to all the goods in ques-
tion, holding that there was a valid pledge of them to the
claimant by the judgment debtor

J. H. Moss, for appellant.
D. L. McCarthy, for claimant.

The judgment of the Court (STREET, J., BrIiTTON, J.)
was delivered by

STREET, J.:—The appellant abandoned upon the argu-
ment his claim to “ Pigeon ” and her foal and insisted only
on his claim to “Silver.” The facts were, that the judg-
ment debtor placed “ Silver” with the claimant to be pas-
tured at a fixed price per month, for which it was agreed that
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the claimant should be entitled to hold her. After some
months the judgment debtor obtained an accommodation note
for $60 from the claimant upon the understanding that he
was to hold the mare as security for the payment of the note
as well as of the pasturage, and with the further express
understanding that if the claimant should be called on to pay
the note, the mare was to be his.

The distinction between a mortgage and a pledge of chat-
tel property is well recognized: Ex p. Hubbard, 17 Q. B. D.
690 ; Hilton v. Tucker, 39 Ch. D. 669. The essential distine-
tion is, that in a mortgage there is a transfer of the property,
but not necessarily of the possession; in a pledge, the posses-
sion must pass, but there is no transfer of the property in the
goods ; if both the property and the possession pass, the trans-
action is a mortgage: Story’s Eq. Jur., sec. 1030.

In this case there was no idea in the original transaction
as to the pasturage that the property in the mare should pass,
but only the possession, and the transaction with regard to
the note did not involve any change in this respect. The
stipulation as to the change of ownership m the event of
default in payment of the note affords quite as strong an
argument in favour of the view that the entire ownership was
to remain in the judgment debtor meantime, as of any other
deduction which might be drawn from it. The transactions
between the judgment debtor and the claimant took place at
a period sufficiently long before the judgment creditor’s
rights were brought into question, to do away with any sus-
picion of a lack of good faith. The Judge below was correct
in holding the transaction to have been one of pledge.

Appeal dismissed with costs. ‘

i NoOVEMBER 15TH, 1902,
: DIVISIONAL COUR®
BIRNEY v. TORONTO MILK CO.

Compuny—Hiring of Manager—Company not Going into Operation—
Absence of By-law or Contract 'umlcr' Seal—Claim for Payment
for Services — Appointment of Director as Manager—Salary—
Necessity for Confirmation by Shareholders.

Appeal by defendants from judgment of Lount, J., who
tried the action without a jury at Toronto, in favour of plain-
tiff for $495 and costs,the amount claimed by plaintiff for gal-
ary as manager of defendants’ business for the first 18 weeks,
The defendants denied any contract binding upon them. The
company mnever went into operation, but plaintiff alleged
that he subscribed for $12,000 of the stock of the compgny
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and that it was paid up by commission for his services. and
that he earned his salary as manager by his efforts to induce
certain milkmen to go upon the board and to advance the
money necessary to enable the company to begin business.

The appeal was heard by a Divisional Court composed of
STREET, J., BRITTON, J.

J. B. O'Brian, for defendants.
J. M. Godfrey, for plaintiff.

STREET, J.:—The plaintiff is not entitled to recover upon
a contract with the company, because no by-law for his ap-
pointment as manager of the company was passed, and no
contract was made with him under the seal of the company.
The Ontario Companies Act, R. S. 0. 1897 ch. 191, sec. 47,
contemplates that such appointment should be made by by-
law, and, apart from the statute, whatever latitude may be
allowed to trading corporations in the manner of appoint-
ment of mere servants, or in the case of casual or temporary
hirings, appointments of an important character, such as
that of the manager of a company, in order to be binding
must be under seal: Re Ontario Express Co., 25 0. R.
587 ; Tunston v. Imperial Gaslight Co., 3 B. & Ad. 125, 132;
Church v. Imperial Gas. Co., 6 A. & E. 861; Young v. Lea-
mington, 8 App. Cas. 517; Lindley on Companies, 6th ed.,
p- 269 el seq.

- The plaintiff is further prevented from recovering by the
effect of sec. 48 of R. S. O. ch. 191, which requires a by:law
for the payment of a director—and plaintiff was a director—
to be confirmed by a general meeting. This section requires
the sanction of the sharcholders as a condition precedent to
the validity of every payment voted by directors to any one

~or more of themselves, whether under the guise of fees for

their attendance at board meetings or for the performance
of any other services for the company. . . . The section
should be given a broad and wholesome interpretation, and
ghould be held wide enough to prevent a president and hoard
of directors from voting to themselves or to any one or more
of themselves any remuneration whatever for any services
rendered to the company without the authority of a general
meeting. Dictum in Re Ontario Express Co., supra, as to
thig, not followed.

BrrrToN, J.:—There was no properly authorized con-
tract under the seal of the corporation, and this is not a
case in which plaintiff can succeed upon an executed consider-
ation. The plaintiff as promoter was endeavouring to enable
the company to become a going concern. That wag all he
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did, and for this he received the paid-up stock. The com-
pany never was in a position to require the services of a
manager, and plaintiff knew this. Until the company was
ready to buy, sell, and deal in milk, there was to be no actual
hiring of plaintiff,

Appeal allowed with costs and action dismissed with costs,

Bovp, C. NOVEMBER 17TH, 1902,
TRIAL.
FARLEY v. SANSON.

Landlord and Tc)mnt—Lcase—]{cuewul—Arbitratio:LeLesscc—Namirng
Arbitrator under Protest—Landlord Appointing Sole Arbitrator,

Action by the lessee under a lease from defendants, the
Rector and Wardens of Trinity Church, Toronto, for a declar-
ation that plaintiff is not obliged to take a renewal of the
lease, and to restrain defendants from proceeding with an
arbitration by a sole arbitrator.

Delamere, K.C., for plaintiff.
A. E. O’Meara, for defendants.

Boyp, €. —The plaintiff contended that there wag no
right to arbitrate as to the new lease on account of the con-
duct of the lessors, and was unwilling to arbitrate til] this
was determined. The defendants, however, urged on the
preliminaries  for the purpose of having arbitrators ap-
poinfed, and to this plaintiff responded by naming an arbj-
trator under protest so as to save his rights in regard to hig
contention. This nomination defendants refused to accept
and proceeded to appoint a sole arbitrator, proceeding as if
plaintiff had made no appointment. In my opinion the de-
fendants had no power to appoint a sole arbitrator, and the
Court had jurisdiction to restrain the prosecution of the mat-
ter by the sole arbitrator. The arbitration might have pro-
ceeded in the ordinary form of three arbitrators, notwith-
standing the protest of the plaintiff, who might at the enq
have had the benefit of his legal objection: Ringland v,
Lowndes, 17 C. B. N. 8. 514; Direct Cable Co. v. Dominion
Telegraph Co., 28 Gr. 648; Kills v. Moore, [1895] 1 QB
252 ; North London v. Great Northern R. W. Co., 11 Q. B
30 ; Beddow v. Beddow, 9 Ch. D. 89 ; Farrar v. Cooper, 44 Ch.
D. at p. 32%.

Judgment declaring that plaintiff is obliged to take a pe-
newal of the lease and restraining defendants from proceed-
ing before the gole arbitrator. No costs.
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MacMamnon, J. NOVEMBER 18TH, 1902.
CITAMBERS.

RE McKENZIE.
Will—Construction—Annuities—Setting apart Fund for—Deficiency

of Income — Encroaching on Principal — Rights of Residuary
Legatees.

Motion by way of originating notice under Rule 938, by
Catharine McKenzie and Isabella Henderson, annuitants
under the will of William MceKenzie, who died on 3rd Janu-
ary, 1894, at the village of Morrisburg, having made his will
on the 6th September, 1893, for a summary order declaring
the construction of the will.

The testator made specific bequests of money and per-
sonal property to relatives and friends, and also devised cer-
tain lands in fee to his brother James, to his sisters 1sabella
Henderson and Janet McKenzie, and to his nephew James
McKenzie. Then, after devising to his sister Janet a life estate
in part of the west half of lot 31 in the 1st concession of Wil-
liamsburg, the testator gave the remainder in that land and
all the residue of his property, real and personal, to his
executors “in trust to provide means to pay the expense of
administration, to pay my debts and liabilities, and to pay the
bequests hereinafter made . . . to deposit at interest
- . . orinvest . . . any balance that may be on
hand at any time to form a fund to keep up the yearly pay-
ments to my sisters . . . namely, to pay to each of my
sisters, Janet, Margaret, Isabella, and Catharine, $250 a year,
or 1f there be not so much available in any year, then to
divide equally between them what may be available, and make
up the deficiency to them when there are funds to do it with,
and to pay to any of them who may have greater need on
account of ill-health or misfortune a greater sum than to the
others, and a greater sum than $250, as in the opinion of the
executors may be fit. After sufficient funds have been in-
vested to keep up the payments to my sisters as aforesaid,
then the executors to pay . . . (certain legacies) . . .
And to pay to the children of my brother James McKenzie
whatever may remain of the estate, share and share alike, and
so that the child or children of such as may be dead will
take his, her, or their parent’s share.” Janet died in 1897
and Margaret in 1901. The testator’s brother James died on
15th March, 1902, leaving six children, who were all of age
and the only residuary legatees under the will. The estate
was valued for probate at $81,127.43. After providing for
prior bequests, the income of the estate was not sufficient to
pay the applicants $250 a year each.
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A. H. Marsh, K.C., for the applicants, contended that

the capital-should be applied to make up the deficieney.
E. D. Armour, K.C., for the residuary legatees and others.
J. R. Meredith, for the executors.

MacManon, J.:—The language of that part of the will
providing for the creation of a fund to meet the annuities
indicates that the testator intended that the whole fund so
created should be available to pay the annuities. The fund
out of which the yearly payments are to be made is a fund
directed to be formed from the various sources specified in
the will. There is no direction that the annuities are to be
paid out of the income derived from the fund. But, even had
cuch a direction been contained in the will, it would not have
deprived the annuitants of the right to resort to the corpus
{o meet any deficiency in the annuities: Mason v. Robinson,
8 Ch. D. 411 ; Hlesley v. Randall, 50 L. T. 717 ; Birch v. Sher-
ratt, L. R. 2 Ch. at p. 649; (larmichael v. Gee, 5 App. Cas.
588 Jones v. Jones, 18 Gr. 317.

Order made declaring that the applicants, Isabella Hen-
derson and Catharine McKenzie, are entitled to be paid the
annuities of $250 each and arrears by payment out of the
corpus of the testator’s death, and that any balance of their
annuities remaining unpaid at the death of Janet and Mar-
garet respectively should be paid to their personal represen-
tatives. Costs of all parties out of the estate; those of the
exccutors as between solicitor and client.

Ll
Boyp, C. NovEMBER 18tH, 1902,
TRIAL.

HIME v. TOWN OF TORONTO JUNCTION.

Assessment and Taxres—Action to Set aside Tax Sale—Prior Tar Saie
—Purchase by Munim‘zmlity-—Lienchdcmpfi(m—(‘n.em-lntcr('st‘

Action to set aside a tax sale.

J.B. Clarke, K.C., and C. Swabey, for plaintiffs.
W. E. Raney, for defendant corporation. :

A. Mills and G. Grant, for the other defendants.

Boyp, C.—No question arose as to the validity of the
cale as against defendants, for the purchasers were willing to
forego all claims on being recouped the amounts paid by them
at the tax sale. There was a sale de facto, and there was
a legal assessment for the years 1898, 1899, 1900, in respect
of which the sale now under consideration was had. True,
the town had under the statute, R. 8. O. ch. 224, sec. 183,
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become purchaser of the lots in question for prior taxes, for
which the earlier sale was held, in respect of the taxes up
to 189%; but the time for redemption wag current till 19th
October, 1900, anq no title was in fact vested by conveyance
in the ‘town ti]] 9th April, 1901, . g, that it wag competent
for the tax officers to assess taxes validly on these lots for the
Jears 1898-1900 : sec, 199, These lots were not exempt under
the statute when the assessments were made in the Years 1898-
1900; at the outside the lots did not belong to the town till
after 15th October, 1900, before which that year’s taxes had
been imposed. There is no valiq reason why the purchasers
should not have the full benefit of s, ?18 of the Act,
which, being reaq with sec, %22, declares that anyone who
purchases at any sale under colour of any statute authorizing
sales of lang for taxes in arrear shall have a lien on the lands
for the purchage money paid and interest, to be enforced
against the lands, Ag against Plaintiffs, that is the measure
of relief to which al] the tax purchasers are entitled.

Judgment for Payment of that amount, with interest at
ten per cent. anq costs of suit, ‘to he paid within a month ;
otherwise to be realized out of the sale of the lots respectively
according to the amount chargeable on each as to each pur-
chaser. No costs to be taxed as to those purchasers who are
noted in default,

The proper construction of the agreement an( dealings be-
tween plaintiffs ang the town corporation does not require
the latter to intervene for the purpose of paying these taxes
and saving piaintiffy harmless therefrom, :

Action dismigsed with costs to the defendant town cor-
poration. ;

Bovp, C. Novemeer 19tH, 1902,

CHAMBERS.
ReE PHELAN,

Will—Devise-Restraint on Alienation—Validity—Case Stated—Re-
ference to Divisional Court—Res Judicata.

Case stated by the Master of Titles, The question arose
upon the will of D, T, O’Sullivan, which, after devising cer-
tain lands to hig nephews, provided that: “ Neither of my
said nephews is to he at liberty to sell hig half of fhe saiq

livan in my own family. Thig condition to attach to every
purchase of the said Property.” Ellen Phelan, 4 married
sister of one of the nephews (hoth O’Sullivans), applied to he
registered as owner of the lands under the TLang Titles Act.



742

The Master asked whether the provision in the will was valid,
and if not, whether the applicant was entitled to be registered
as owner free from the condition.

W. A. Skeans, for the applicant.
F. W. Harcourt, for infants interested.

Boyp, C.—In my opinion, the restriction attempted to
be imposed ny the testator on the power of alienation is void,
but, owing to the contrary decision in O’Su.lh\_'an v. Phelan,
17 O. R. 730, effect can not be given to this judgment, and
the question must be referred to a Divisional Court. 1 ex-
press no opinion as to whether or not the question is res
judicata.

Bovp, C. NOVEMBER 19TH, 1902.
TRIAL.
SWAYZIE v. TOWNSHIP OF MONTAGUE.
Municipal Uorpm*ution—l)raiuuyc—l"luoding Private Lands—Culvers
__Inerease in Rapidity of Flow of Water—COause of Action.

Action for damages to the plaintiff’s land and crops by
flooding, alleged by him to have been caused by the defendants
making a junction of two draing, known as the Carrell and
Guthrie drains. :

Boyp, (.—There was in fact no junction. The only act
of the defendants which could have given the plaintiff a right
to recover against them was the putting in of a new culvert
at a place where there had previously been a means of escape
for water, and one was necessary. The water found its wa
from the Carroll drain into a swamp and thence into the
Guthrie drain. and the only effect of the culvert 'was that
by increasing the rapidity, though not the volume, of the flow.
the amount of water in the swamp was increased for a fev;
days. As to the damage resulting from this increaseq
rapidity of flow, there was no evidence. For any damage
caused by the Guthrie drain the defendants were not liable.

Action dismissed. with costs. :




