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CERTAIN POINTS IN CONNECTION WITH THE DEVO-
LUTION OF ESTATES ACT.

I. Introduoctory.

IL. Of the shifting of the legal estate from the personal repre-
aentativé to the beneficiaries.

III, of the registration of belated cautions and the re~s1uftmg of

the legal estate from the beneficiaries to the persona.l
representative.

1, Defective language of the Act in that connection.

2. Oan the procedure relating to belated cautions be
properly resorted to where there are no debts?

Dower in “re-shifted land.”
Summary.

V.

1. Introluctory.

Probably not even its warmest friends, and they are un-
: doubtedly many—and deservedly so—will venture to contend
that tie Devolution of Estates Act is an enactment devoid of
defecs. co

F’ossibly no statute on our books is more far-reaching in its
effects, or more radieal in the changes it has wrought, and con-
sequently of more general interest to the profession and the
public at large, and if that is the case, it will be generally-con-
ceded that it is & matier of the utmost importance that all its
provisions should be as perfect and as free from ambiguity of
express:on as possible,

*" To the writer it has always seemed that these desirable ends
have been sadly missed in the framing of the Act and its num-
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(rots. amendments; atid: our pirpose in the present article is to
consider a few isolated points in this connection.

' II Of the shifting of the legal estate ‘from the personal repre-
it geptative to the beuﬂcuriu.

" The general idea introduced by the Aet was, as is well un-.
derstood, that at a certain period (originally one year from the
death of the decedent, subsequently by amendment, three years
from the death), the legal estate in realty should, without any
act on the part of the personal representative, shift automa-
tically from the latter to the various beneficiaries,

How was that sought to be accomplished? By .he follow-
ing words, viz.: ‘““Real estate of persons dying on or after the
4th day of May, 1891, not disposed of or conveyed by the execu-
tors or administrators within twelve months after the death of
the testator or intestate shall, subject to the Land Titles Act,
in the case of land registered under that Act, at the expiration
of the said period, whether probate of the will of the testator
or letters of administration to the ‘estate of the intestate has
been taken or not, be deemed thenceforward to be vested in the
devisees or heirs beneficially entitled thereto, as such devisees
or hejrs (or their assigns, as the case may be), without any con-
veyance by the executors or administrators, unless such exeen-
‘tors or administrators, if any, have caused to be registered, in
the Registry Office, or Tand Titles Office, where the land is
under the Land Titles Aect, of the territory in which such real
estate is situate, a caution under their hands that it is or may
be necessary for them to sell the said real estate, or part thereof,
‘under their powers and in fulfilment of their duties in that
‘behalf; and in case of such caation being so registered, this
‘section shall not apply to the real estate referred to therein for
twelve months from the time of such registration, or from the
timé of the registration of the last of such cautions if more
than vne are registered.”’ :

It 18 necessary here to bear in mind exactly what the
‘legal estate in land is. It is unquestionably a very definite en-
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tity ‘in the eye of the law, and we must not lose sivht of the
fact that it has always been held to require approy iate words
of grant or vesting to. convey. or transfer it from one pe?son 10
another,

The equitable estate is quite a dxfferent matter and may, as
is well understood, be transferred with much less formality; a
simple agreement for the sale of land, for instance, having the
effect of transferring the equitable estate therein to the vendee;
but such vendee can never be invested with the legal estate

until a formal conveyance, thh appropriate words of grani,
has been executed.

Besring this distinetion in mind let us now see how the
legislature has set about to transfer the legal cstate at the period
mentioned. Referring to the Act as above quoted we find that
the provision is that, at the period mentioned, the real estate
shall be ‘‘deemed thenceforward to be vested in the devisees
or heirs, cte.

Now with all possible deference for the framers of the Aect,
one is naturally inciined to ask why the expression ‘‘deemed
to be vested’’ is used, aud we are driven to enquire what is the
exact meaning and effect of those words. and why they were
used instead of the more obvious and intelligible expression
*‘ghall thereupon vest'’ or words to that effect.

Surely the intention was that, at the period, and under the
conditions mentioned, the land should actnally become vested
in the parties named.

There must be a distinction between realty being actually
vested and being merely deemed to be vested in certain persons.
The former is apparently what was intended, but the latter is
what has been enacted. We should suppose the accurate mean-
mg of the latter form of expression to be that the land was not
to beconf® actually vested in the persons named, but that certain
legal consequences should ensue as though it were vested in such
persons. Just as though the legislature should enact that such
and such a person should be deemed to be dead. The person
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would: rot really be déad, but all legal consequences would en.
ste;- such- as devolution of his-esfate upon his heirs ‘or next of
kin, ay though he weré dead. But if that is the corredt inter:
pretation of the words of the-Aect, matters-are left in an Gafor-
. tunate state of nonfusion, inasmuch as the legal estate, even
though only a bare legal estate, would still remain in the per-
sonal representative after the expiry of the preseribed period
of shifting, and so, for instanee, in every such case a purchaser
would be entitled to call for a conveyanece from the personal
representative as well as 2rorx the beaeficiaries, and his title
would never be perfect until he had received it.

One readily calls to mind the stereotyped words of a vesting
order of the Court, viz.: It is ordered that such and such lands
‘“be and the same are hereby vested in so and sn, his heirs and
assigns for all the estate, right, title and interest’’ of the parties
therein and thereto. There is no ambiguity about that form of
expression. The Court does not say the lands shall be deemed
to be vested. It actually vests them. The legislature has the
same power as the Courts. Vesting enactments are quite com-
mon, and they almost invariably use the same form of words as
the Courts. It is difficult, therefore, to understand why the
peculiar and ambiguous form of expression under discussion
was adopted in this Aet, or to what it owes its origin.

It is curious and worthy of remark that the Aect now
under discussion is not the only instance of the use in our
statutes of this peculiar form of expression. We find it oceur-
ring in other Aets. See, for example, the Loan Corporations
Act, R.8.0. 1897, e. 205, s. 49, a section also relating to the
vesting of property. The words there are, ‘‘In the case of the
amalgamation of corporaticas so assented to, the several cor~
porations parties thereto shall as from the date of the said assent
be dee sed and taken to be consolidated and amalgamat®,’’ ete.,
and further on in the same seotion “‘and . . . all and singu~
lar the business, property, real and personal, . . . shall be
taken and deemed to be transferred and vested in suh new or
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guch continuing corporation without frrther act or @deed,”
eto. (@), ‘ '

- It is true that the peculiar form of -xpression under comn.
ment has apparently been universally accepted by the judiciary
apd the profession as being sufficient to effectuate its professed
-object, and the matter has always been treated as though an
actual vesting of the legal estate in the bencficiaries took place
at the period preseribed from the ‘‘shifting.”’

Whether this acceptanece is warranted or not seems to be a
question not free from very serious doubt.

It would be interesting to have it brought fahily before our
Court of App.al for decision.

Shkould the deecision in such case be that the w- ds were in-
sufficient to e™ectuate their intended object (and it seems, in
the writer’s opinion to be extremely likely that it would be so),
it is needless to point out the confusion worse confounded that
would be thereby introduced into our real estate law.

III. Of the registration of belated cautions and the re-shifting of

the legal estate from the beneficiaries to the personal
representative,

1, Defective language of the Act in that connecti.n.

By the expression ‘‘belated’’ cautions we mean those regis-
tered after the expiry of the period (one year or three years
as the case may be) intervening between the death and the period
of shifting of the legal estate,

The provision relating to the registration of these belated
cautions was not found in the original Act, but was introduced
by 56 Viet. c. 20, s. 2, and the effect of such registration was
expressed in the following words, viz.: “Such caution shall have
the same effect as a caution registered within twelve months

st s

{a} The same ambiguous form of expression = found in ser. 18 of the
Dsvolution of Katates Aet, where it is provided that the personal repre-
sentatives “shall be deemed to have as full power to sell and convey such
;'esl”estata for the purpose not only of paying debia but alse of distribut-
ng,” ete,
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from the death of the testator or intestate, save as regards
persong who in'the meantime may bave acquired rights for valu-
ale oconsideration from or through the heirs or devisees,
or some of them, and save also and subject to any equities on
the part of nun-consenting heirs and devisees, or persons claim.
ing under them, for improvements made after the expiration
of twelve months from the death of the testator or intestate, if
their lands are afterwards sold by such executors or adminis-
trators,”’

Iv will be observed that the provision of this enactment is,
shorily, that the registration of a belated eaution is to have the
same effect as the registration of an ordinary caution. Let us
see then what is the effect of this latter registration.

Its definition is found in section 13 of tt.. Aet, the provision
there being that the legul est te in the realty of a decensed
shall shift after one year to the benedeiaries, ““unless such
executors or administrators, if any, have caused to be registered
in the Registry Office or Lanl Titles Office where the land
is under the Land Titles Aect, of the territury in which
such real estate is situate, a caution undes their hands
that it is or may be necessary for them to sell the said real
estate or part thereof under their powers and in fulfilment of
their duties in tha* uchalf, and in case of such caution being so
registered this seetion shall not apply to the real estate referred
to therein for twelve months from the time of such registr. tion,
or from the time of the registration of the last of such cautions
if more than one are registered.”’

We learn then that the effect of registration of an ordinery
caution is purely negative—that is to say, it dves not cause any
shifting of the estate to take place from any one person or set
of persons to eny other person—it merely keeps matters in statu
quo for another year (now three years),

The provision of the later enactment, viz: That relating to
the registration of belated cautions is that such repistration shall
have the same effect as the registration of an ordinary cautmn.
How can it porsmb]v have such effect?
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In order that the registration of a belated caution may have
the samu effect as the registration of an criginal caution the
existing conditions ‘must be the same, But hers they are
entirely different. In the case of the ordinary caution the estate
had not yet shift~? from the personn! representative, and the
objeot of thy caution was to prevent it from so shifting, In the
case of the belated caution, on the other hand, the estate had
already shifted from the personal representatives to the bene.
fieiarivs, and what was required was, uot syme provision that
should hold matters in statu quo for a fariher period, but some
provision that should have the effeet of taking the estate out
of the benehciaries and revesting it in the personal reprosenta-
tive. How can the words of the Aet, even by the most strained
construction, be held to accomplish that? It is submitted, with
all possible deference, that they cannot do so, and that nothing
short of appropriate words of revesting in the statute can have
that effeet. The legislation on the subject has, apparently,
entirely missed its mark. It is as though the legislature should
purport to enaet that a reprieve received by the sheiiff after
the eriminal had beon exeeuted, should have the same effect as
though received bhefore that interesting eveut, No deub!, it is
suffieiently apparent what the legislature mvant to accomplish
by the words they have used, but the simple faet remains that
they have not done it. The fact that ever sinee the passing of
the Aect the words in question have by eommon cousent been
treated as effectually accomplishing the desired objest, seems to
be just one more instance of the good natuve and complaisance of
the juuiciary and the profession towards the legislature,

It was plain what was intended to be done, w1 the matter
has been generally accepted as though if had »en effectually
accomplished, It has been another cuse of taking the will for
the deel.

We would venture to respectfully suggest that, when amend-
ments are next made to the Aet, appropriste words of revesting
should be embodied.
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2. Can the procedure relating to beluted ocautions be
properly rexorted to where there are zo debts?

In dmenssmg this branch of the sub;)ect it may be wall to men-
.tion that this belated caution procedure has been quite commonly
resorted to where there are no debts. It may be even said to be
quite the cuctomary practice to resort to it when cccasion arises,
It has repeatedly received the sanction of the Official Guardicn
of infants, and, though we are not aware of any case in which
it has beer directly approved by the Court, we think it has on
many oceasions come under the Court’s notice without adverse
eomment,

In that condition of affairs it seems almost presumptuous
to raise any question as to the validity of the practice, and yet,
with all possible respect, the writer ventures to think there is
room for grave doubt whether the procedure was ever intended
to be resorted to under the circumstances mentioned, in fact
whether it can under such circumstances be validly adopted.
The provision of the Act, so far as it is material to the present
question, is that where the personal representatives have
‘‘through oversight or otherwise’’ omitted to register the ordin-
ary caution they may register a belated caution, provided they
register'thérewith a further affidavit stating that they find or
believe that it is or may be necessary for them to sell the real
estate of the testator or intestate under their powers ani in Inl-
filment of their duties in that behalf.

One readily sees why it was important that a provision of
this kind should be introduced into the Aet. Cases occasion-
ally arose where, after the estate had been allowed to shift into
the beneficiaries, it turned out that there were still valid claims
against the estate, of which the personal representative had not
been aware at the time he allowed the estate to shift. It would
“e eminently proper in such cases that the personal representa.
tive should be placed in a position to dea! with such claims by
having the estate revested in him and it was to meet emergen-
cies of that kind, it is submitted, that the legislation was in-
troduced, The language used seems to indicate that clearly. It
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is where they have through oversight or otherwise omitted to
register, ete. In such cases the personal representative can
quite properly make the required affidavit, viz., that he finds
or believes it is or may be necessary to sell the realty under his
powers and in fulfilment of his duties as such personal repre-
sentative.

But take the case of a personal representative who has satis-
fied all the debts and performed all his other duties, except the
distribution of the estate, prior to the arrival of the period of
shifting. Nothing then remained for him to do but to distribute
the estate among the beneficiaries. He might do this either in
specie by conveying the land in the appropriate shares, or in
the form of money after conversion. If the former method were
decided on he might, instead of making conveyances, allow the
law to vest the realty in the beneficiaries under the shifting
process (assuming the shifting provisions of the Act to be effica-
cious), but surely having adopted either the one course or the
other, he is then effectually functus officio. Surely after he had
once performed all his fiduciary duties, and distributed the
estate, and thus become functus officio, the law never intended
that he should ever get the estate back into his hands merely
that he might distribute it over again in some different form.

It is submitted that under such circumstances he eould not
have recourse to the belated caution procedure, for the simple
reason, if no other were forthcoming, that he could not properly
make the requisite affidavit that he found it might be necessary
for him to sell the real estate under his powers and in fulfil-
ment of his duties as personal representative.

Suppose the personal representative to have fully performed
his duties by paying the debts of the estate, ete., and thereafter
to have executed a conveyance of the realty to the beneficiaries.
It would, in that case, be readily admitted on all hands that he
was effectually functus officio, and no one would ever dream of
attempting thereafter to have recourse to the belated caution
procedure. And yet it is obvious that under such circumstances
the position attained is precisely that which would have resulted
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had thz personal representative executed no conveyance, but
simply allowed the statute to have its shifting effect. Why
then dhould s lociis penitenii® remain to the personal repre-
ser.tative in the Iatter case any more than in the former?
' It scems clear that the belated caution procedure can only
have place when it becomes apparent that the personal repre.
sentative has nct fully performed his fiduciary duties, and that
therefore in the supposititious cases referred to it is wholly ex- -
cluded.

It is submitted that it could never have been intended that
after the estate had been wound up and the realty distributed,
the personal representative, after & lapse of perhaps ten or fif-
teen yeare, should get it back into his hands again for the sole
purpose of saving a few dollars in the making of title to.a
purchaser. And yet that is the practice that is in vogue and
has been commonly pursued.

IV. Dower in “re-shifted land.”

The expression re-shifted land, though no doubt inelegant,
is used for convenience to designate land that has shifted to the
beneficiaries and afterwards been brought back to the personal
representaiive (assuming, as is largely done throughout in this
article, the words of the Act to be in each ecase efficacious) by
registration of a belated caution,

It will be observed that the words of the Act defining the
effect of the registration of belated cautions are as follows:
Such eaution when registered ‘‘shall have the same effect as a
eaution registered within twelve months’’ (now three years)
“from the death of the testator or intestate, save as regards
persons who in the meantime may have acquired rights for valu-
able consideration from or through the heirs or devisees, or some
of them; and save also and subject to any equities on the part
of non-consenting heirs and devisees, or persons ¢laiming under
them for improvements made after the expiration of twelve
months from the death of the testator or intestate if their lands
are sold by such executors or administrators.”
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A question arises here which seems, singularly enough, so
{ar as the writer is aware, to have been entirely overlooked in -
dealing with cases where the title is made under the Related
eaution procedure. It relates to the position of the wives of the
beneficiaries to whom the estate has shifted on expiry of the
statutory period. It is well understood that even momentary
seisin is sufficient to cause the right of dower to dttach. Upon
the shifting of the legal estate, therefore, to heneficiaries who
happen to be married it seems clear that the inchoate rights to
dower, _attach at once. But marrisge is a valuable con-
sideration and the Act expiessly excepts from its re-shifting
operation (assuming for the moment that it has any) ‘‘persons
who in the meantime may have acquired rights for valuable
counsideration from or through the heirs or devisees or some of
them.”” The wives, therefore, would seem ‘o fall clearly within
this saving clause, and their rights to dower inchoate or con-
summate as the case might be, would remain unaffected by any
re-shifting that might take place. Should the persenal repre-
sentatives thereafter sell the realty it would secem that the title
of the purchaser would remain in a defective condition until
releases were obtained from the wives of the benefleiarvies,

The writer has always acted upon that view in his practice,
and required releases from the wives under the circumstances
in question, but the point does not seem to have met with
general recognition, the common practice nj pearing to be to

- wecept the conveyance of the personal representative without

any enquiry as to whether the beneficiavies were married or not.

.

V. Fummary.

If the writer’s views as above expressed are correet these main
conclusions seem to follow.

1. It is extremely doubtful whether the words of the Act
which prov'i: for the shifting of the estate in the realty from
the personal representatives to the benefiriaries after the statu-
tory period are suffieient to effect their purpose,

2, It is even more doubtful whether the words of the Aect
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which purport to effect a revesting of the estate in the _personal
representatives in the case of the regxatratxou of 8 bels.ted cau-
tion mre of any efficacy whatever; -

3. Assuming that no doubt existed on sither of the fore-
going questions, Quere, whether tit!> can be made to & purchaser
under the provisions relating to the registration of belated cau-
tions where there are no unsatisfied debts.

4. Queere, whether, in case where title is properly made un-
der the provisions relating to the registration of belated ecau-
tions (assuming that any such cases exist) it is not Decessary to
obtain releases of dower from the wives of married beneficiaries
before the title can be deeined complete.

It is obvious that if the doubts above expressed as to the
efficacy of the words of the Aect to accompany its purpose are
well grounded, the result is that inextricable confusion has been
introduced into a very large number of titles in this province, °
and that such titles and all future titles similarly dealt with
under the Act will remain defective until confirmed either by
the execution of appropriate conveyances, or by the operation
of the Statute of Limitations.

F. P. Berts,
London, Ont.

THE UNWRITTEN LAW,

In accounting for the rapid inerease of erime in the United
States, dealt with in our number for Nov. 1, because of its bearing
upon our own population, American writers dwell much upon
the effect of what they call the ‘“unwritten law,’’ a subject
which has been frequently referred to in the public press and
which is deserving of more than passing notice. It is as an echo
from the times when ‘‘the earth was filled with violence,’’ and
tells us that human nature is the same in this so-called cnltgred
and civilized twentieth sentury as it always has been. It means
that, a& regards certain offences, any man, or any body of men,
are justified in making a law for themselves, and carrying it
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into effect without any respect for the ordinary tribunals, or
the rules and principles by which they are governed, and this
is done, not under the spur of sudden provocation, but by pre-
meditated action, and defended as necessary for the protection
of society.

In obedience to this barbarous code we find that in the United
States a certain class of offenders may be dealt with by those
whom they have aggrieved, and the death penalty inflicted,
without the aid of judge, jury, or executioner, without any
enquiry into the merits of the case, and without any fear of
ulterior consequences. Thus rape, adultery, seduction, slander
and defamation of character, especially of a woman, may be
punished by a shot from a revolver, or stab from a dagger, with-
out the formality of a trial, and with perfect impunity to the
person who undertakes the duty of thus giving effect to public
opinion. The survivor of a fatal duel must be acquitted if the
duel was fairly conducted, and a man who kills another in a
fair fight must equally be held blameless. No wonder that
where such doctrines prevail Judge Lynch is supreme, and cases
of homicide are of frequent occurrence. This doctrine of the
unwritten law has also reeeived the sanction of regular judieial
authority. In a recent case 2 judge of the State of Virginia,
when a jury had, in.a trial for murder, given a verdiet of not
guilty, thus addressed them: ‘“‘Gentlemen of the jury, I thank
you for a verdict which I think will be approved by the public.
It is an established precedent in the State of Virginia that no
man tried for defending the sanctity of his home should be
found guilty.”’ :

Commenting on this case, the Albany Law Journal says:
“By the written law of Virginia -and of every other State it
"is a crime for any man to take the life of another through pri-
vate revenge, or for any other cause save in the extremity of
defending his own life. When a jury renders a verdict of ‘‘not
guilty’’ on a confessed violation of that law, they bring the
law and the courts into contempt. They have violated their
oaths, and the judge who commends them is a self-confessed

anarchist.”’
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Under this code the right of every mum, whether white or
colored to have 8 fair trial, is denied. There is no security for
life-of property, both are alike at the meérey of a mob, or of an
individual acting under the influence of some outrage committed,
and wrecking vengeance without time being taken, or effort
made, to find out the truth. Under such a system, what protec-
tion is there for the innocent, what assurance that this rash
assumption of judicial authority may not be made a weapon for
private revenge, rather than the punishment of crime. As is
well said by an Ameriean writer: ‘‘The flagrant violation and
open defiance of law involved in the practice sets all law and
authority at naught. It degrades the courts, debases the admin.-
istration of justice, brings judges, juries and lawyers into con-
tempt, and strikes at the very roots of all social order.™

By the same writer the whole case is thus summed up: ‘‘One
of the most deplorable results of such open and violent infrac.
tions of the law is their baleful educational influence. Apart
from their cvil influence 2pon the formation of the character
of the youth of the ecountry, apart from the fact that men who
have participated in such an execution have now stained their
hands with human blood, and will be all the more ready to share
in other executions of the same kind, these men who have done
this and escaped punishment, and even heard themselves ap-
planded for it, are apt to think that, if they have in this cage
administered justice so much better than the courts, they are
able to do equally as well in all other cases, and that the eourts
of justice are mere useless survivals of an effete and decadent
civilization which may as well be abolished or, at least, entirely
ignored. Thus the road to anarchy is opened wide with the
gaunt, grim figure of the red spectre grinniug in the distance.”
' As said in a previous arti le we do not refer to the condi-
tions above described for the sake of making any eomparison
as_between them and those prevailing on our side of the border.
We refer to them by way of warning lest we ourselves should
fall into the same clasa of error. Wo are liable to the same in-
fluences, and to the same temptations, and it is for those wh.
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may have any power of controlling or directing public opinion
to use that power and that influence so that the spirit of law
shall not yield to the spirit of lawlessness, Those in authority
should make it manifest that by the power of law, as exercised
through the regular courts of justice, the right of every man,
‘no matter of what crime-accused, to a fair trial is seeured-~that
no crime, no matter how trifling or how serious, shall escape
punishment, that by no hasty judgment shall there be any fear
of the innocent being confounded with the guilty, and lastly,
that the course of justice shall be swift as well as certain, and
that no influences, or mere techuicalities, shall interfere with or
impede the execution of its judgments,

To the legislature we have to look for the enactwent of sueh
measures as shall provide for the good governinent of the
country, and the welfare of the people—to the executive for
the appointment of good and well qualified men_co earry out the
laws which may be enacted—to the Bench for the dignity and
purity of the courts, and the impartial administration of jus-
tice—to the Bar for a high sense of personal honour which will
not allow its members to use their great privileges in any way
that shall be inconsistent with the respounsibilities attaching to
those privileges. Their duty is to promote the ends of justiee,
not to defeat them; to aid in enforcing obedienee to the law, and
causing it to be looked up to as the best seeurity for life and
property; to avoid those theatrical displays so much induiged
in elsewhere, and the substitution of a shallow sentimentalism
for those desp and enduring principles hy which alone the hap-
piness of a people can be secured, Lastly, we must ask the people
themselves to have confidence in their own institutions, firm in
the belief that even an imperfeet administration of law is better
than the ill-regulated action of any self-constituted tribnnal. Of
all laws, mob-law is the worst, and of aii Courts, the Court of
a mob is most liable to acts of injustice and tyranny.

Rusricus.




768 CANADA LAW JOURNAL.

WHAT BREACHES OF CONTRACT DO NOT GO TO THE
ENTIRE CONSIDERATION,

 Wo have recently discussed the breaches of a contract which
might be taken as going to the whole consideration and some
of the prineciples wnich were involved in dgtermiining the ques.
‘tion. Keeping in miud that no hard and fast rule may be laid
down to proceed by, because the nature of contracts differ, so
that practical experience has demonstrated that to a greater
or less extent each ease must stand by itself and be determined
by the particular objects to be attained, ths nature of the
breach and all the surrounding cireumstances, we now proceed
to the eonsideration of those breaches which are not suffieient
to give rise to the right to regard a contract at an end,

The case of Mersey Steel & Fron Co. v. Naylor, 3 HI. App.
Cas, 438, is a ease where a breach was relied upon for the right
to rescind. In that case there was a contract for stecl to be
paid for in installments. At the time one of the installments
fell due the company was foreed into liquidation, pending
whieh Naylor was advised not to puy the installment. There
was no refusal to pay the amount due or anything said or done
by which Naylor evineed an intention not to pay for the re.
mainder of the installments as they fell due. It was held that
such & breach did not evinee an intention not to be furthen
bound by the terms of the contract and did not go to the whole
eonsideration. In the course of the opinion the Court reviewed
the case of Withers v. Reynolds, 2 B. & Ad. 882, with marked
approval. This celebrated case shews very clearly where the
line is to be drawn as to what amounts to a total failure of
consideration. The contraet was for several loads of steaw in
installments, each to be paid for upon delivery. After some
of the loads had heen delivered the party to whom delivery was
being made refused to pay for the last delivered, saying he
would hold one payment in hand to have a cheek on the oune
delivering. It was properly held that the refusal to pay for
the delivery of the remaining installmewts upon delivery as
agreed, waz an sbandonment of the eontraet. It was a total
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failure. The difference in the breach between the Naylor case

... and the Reynolds ease was, that in the forier there was merely
a failure to pay at time of delivery and no refusal to pay for .
either the installment delivered or any intention evineed not
to pay for future deliveries contracted for: whils in the latter
there was an attempt to substitute something materially differ-
ent from that agreed upon, that is, 4 refnanl to pay upon de-
livery as agreed during the remainder of the contract to be
performed. In the case of Frasklin v. Miller, 4 A, & B. 509,
Coleridge, J., commenting on the Withrix v, Reynolds case,
said: “*Each load of straw was 1o be paid far on delivery. When
the plaintiff said he would not pay for the loads upon delivery,
that was a total failure, and the defendant was no louger hound

" to deliver, In such a case the party refusing has abandoned
the eontraet.” :

Right here is a proper place to refer agnin to an erroneous
idea that obtains among many lawyers and judges, that there
are breaches of contract which would give rise to the right to
reseind, and not at the same ime the right to regard the con-
traet as abandoned so as to recover damages. This opinion ne
doubt has arisen through the fact that in many eases parties
have not sought damages for the breach, fur there are many
where roseission alone has been sought and obtained, in fact, in
all probability, no damages could have been proved, and yet,
damages might have been recoversd because of the breach if
they could have been proved. When Mr, Jusiive Coleridge &aid
of the Withers ease that sueh a breach amounted to an **aban-
donment of the contract’” a ‘‘total failure,” h¢ meast that
damages might have been recovered had they been shewn in
the Withers case.

To further illustrate our puint we take the case of Palm v
Reilway Company, 18 TI. 217, where there was a contract to
furnish locomotives at stated periods, to be paid for when de-
livered. There was a mere failure to pay for one of the inatall-
ments and an attempt was made to recover ax for a total breach,
the profits which might have been made frowa full performanes,
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" The G'oizrt m -re_fﬁsiﬁg to allow sﬁéh a recovery becsuse of the.

“mere fullure to pay upon delivery as agreed, unless by express

_ provision in the terms of the contraetitself, said-that sueha

breach might give rise to the right to resecind. But that iz
clearly a mistake, which the more recent decisions definitely
shew, and yet the idea exists that a eontract may be resvinded,
though for the same breach there could be no recovery of dan-
ages other than those arising out of that particular bresch,
Suit could have been brought to recover for the particular in.
stallment not paid for in such a case.

The Courts are now definitely settled upon the rule thal
reseission can only take place when the acts and conduet of one
party evince an intention not to be further bound by ihe terms
of the contract, and that means that there has been a total
failure, and is a question of fact for a jury. See Corbin’s Ed.
Benjamin on Sales, see. 908, Also 62 Cent, L.J. 161, In thi-
connection we advise the reading of & very able recent article
by Mr, Graham B, Smedley, 60 Cent. L.J, 292, If the breach
is not such as to evince an intention not to be bound by the
terms of the contract it may not be regarded as going to the
whole consideration, But whether or not it does is a question
generally for a jury or Court sitting as a jury.—Centrel Law
Journal.

.
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ENOLISH CARES. .

REVIEW OF CURRENT ENGLISH CASES.

PROBATE — CODIOIL — FORM  AND POSITION OF TESTAMENTARY
PAPER. ‘

In Olroyd v. Harvey {1007) P. 326 the validily of a codieil
was in question. The peculiarity shout it was that it commenced
at the end of a prior =odieil, and the first parugraph of it was
written in a small space on either side of the testator’s signature
to the fivst codicil. Deanc, J., held that the first paragraph of
the writing ecould not be resarded, as was contended, aus an
interlineation of the first codicil, but that the {wo paragraphs
of which the eodieil was composed were entitled to be sdmitted
to prubate.

Wil —CORRTRUCTION—CIFT 1O A PERSON FOR LIFE AND THEN
fiqy HIR BONS AND THEIR SONS IN SUCCESSION '—-ESTATE
PalL—~—RULE IN SHELLEY’S CasiE— DECLARATORY JUDUMENT—
CORTS OUT OF ESTATE.

In re Buekton, Buckion ¢. Buekton {1807y 2 (h. 406.
This was an action for the construetion of a will whereby
the testator hae devised ecrtain real estate to trustees to the
ure of his eldest suu CGeorge for life, and after his decease for
the latter’s eldest son for life “and thou to his sons and their
sons in succession’’ and in default thereol then to the uther
sons of George, and sheir sous in suecossion, necording o the
priority of their birth, and in defanlt of male issne of George
then to the tesiator’s second son Willlam fop life, with re-
mainder to his first and sthee sonz and their wsue in snccession.
The testator’s son (eorge had died and his eldost son Dhud ex-
eeuted a disentailing deed so ps te bar the entail and vest the
land in fee simp'e in himself, and for the purpose of facilitat-
ing his future dealings with the fand he brought the present
_action for the construction of the will making the trustees and
the testator's son William a party. Kekewich., J,, donsidered
that the devise was governed by the rule in Shelley’s ease, and
the decision of the House of Lords in Var @ruffen v, Forwell
(1897) A.C. 658, and thst the effeet of it was 1o eveato an estate
tail in the plaintiff, which had been effectualis harrid. 'pon the
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question of costs he gave a considered judgment in which he
discusses the principles on which costs should be awarded in
cases for construction of wills, and gave al! parties their costs

as between solieitor and client out of the estate of the testator.

TRUSTEES—SETTLEMENT—POWER TO RETAIN INVESTMENTS—
SHARES IN COMPANY——PROFITS DERIVED FROM OPTIONS T0
TAKRE NEW SHARES—SUBSTITUTION OF SUARES IN DIFFERENT
COMPANY — UNAUTHORIZED INVESTMENT—ACCRETION---CAPI-
TAL OR INCOME.,

In e Anson, Lovelace v. Anson (1907) 2 Ch, 424. By a

marriage settlement made in 1902 certain investments were
vested in trustees upon trust either to allow the same ‘‘io re-
main in the present state of investment thereof’’ or with speci-
fled consents to sell, and invest proceeds in certain other invest
ments, and pay the annual income of the trust property to the
husband for life; after his death to his wife for life, and afte:
the death of both, upon the usual trusts for the children of the
marriage, and in the event of there being no children, for the
husband absolutely. By elause 11 of the settlement, the trustees
were authorized to exercise any preferential right that might
be offered to them to subseribe for new or other shares in any
compauy in which they held shares or stock, and dispose of
the same, and the profits derivable therefrom were to be treated
as income. One of the investments transferred to the trustees
of the settlement consisted of 109 shares in the Northern Secur-
ities Company which was formed to acquire and hold shares in
other corporations and held a larg: number of shares in the
Great Northern Railway and the Northerm Pacific Railway. In
1904, 99 per cent. of the Northern Securities Co.’s capital was
cancelled, and the trustees received in liewu of their 109 shares,
32 fully paid shares in the Great Northern Railway and 42
shares in the Union Pacific and 1 share in the Northern Secur-
ities Company. In 1805 and 1906 the trustees received three
options to take up new stock in respect of the shares held by
them in the dreat Northern Railway and Union Pacific Rail-

way, and in the exercise of thece uptions paid certain instal- -

ments, and in one instance sold the option. The husband hav-
ing died the wife claimed the profits of these options as part of
the income under clause 11 above referred to; but Kekewioh,
J., held that that clause did not apply because the sharea of
the two railways were new shares and no* within the terms of
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the clause authorlzing the trustees to retain investments, e
held, therefore, that they were in fact wannthorized investments
and that the profits of the options were sonsequently not within
_____ . clause 11, but must be deemed to be accretions of capital. - - e

TRADE MARKR—MoTrICINE' - 8IMILAR - WORD ON REGIETER—
#* CALCULATED TO DECEIVE!'—ONUS 08 PROOF— MOTORINE'’
TravEs MARK Aor 18305 (5 Eow. VII ¢ 15) = 8, 8.8 4,
ss. 11, 19, 21— (R.8.C. ¢ 71, 8 17).

In re Compagnie Industrielle Des Petrcle (1907) 2 Ch, 435,
This was an application to register the word *‘Motricine’’ as a
trade mark for a spirit for motive power purposes derived from
petroleum. Tha application was opposed by a company whick
had previously registered the word " Moterine’ as the trade
mark for a lubricating oil used for motors and other machines.
The company disclaimed any exelusive user of the word motor.
The applicants elaimed that the word * motorine” should be
removed from the register. Warrington, .J., held that the word
‘;notorine’’ resembled ‘‘motricine,’” and the onus lay on the
applieants to shew that it was not “‘ealeulated to mislead or de.
ceive the publie,’”” which onus he held they had not satisfied.
The application o register ‘‘motricine’ a= a trade mark was
therefore refused. He also held that the word “‘motorine’’ had
tino direet reference to the character or yuality of the goods,"’
and was, therefore, a good trade mark under s. 9. sub-s. 4, of .
the Act, and the application to expunge it was refused.

COMPANY—DIRECTOR—LIMITED COMPANY APFPOINTED DIRECTOR—
CoMPANIES AcT 1862,

In re Bulawayo Market Co, (1907) 2 Ch. 458. Warrington,
J., held that there is nothing in the Companies Aet: 1862, to
prevent a limited company from being appointed director and
manager of another limited company, and that there is nothing
in the Aet which requires a eumpany registered thereunder to
have any directors. A petition presented for the eompulsory
winding-up of a company on the ground that it had appointed
another company its director and manager, was refused.

INBURANCE~~' WHILST AT PORT OR PLACE.”

' Maritime Insurance Co. v. Alianga Insce. Co, (1907) 2 K.B,
$60 was an action on a poliey of marine insurance whereby a ship

L]
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was insured ageinst losses ‘‘whilst at-port or ports, place or
places in New Caledonia.” Whilst within the geographical
limits of New Qaledonia, and on her way 1o & port in that island,
the vessel struck on a reef and ineurred losses; but Walton, J,,

held that such losses were not within the pnlicy, and that the
words ‘‘place or places’’ meant place or places at which the
vessel might arrive with some objeet and not a place or places
passed merely while on her way to some other point.

AUCMIONEER—PARTNERSHIP—DBILI, OF EXCHANGE—IMPLIED AU-
THORITY TO PARTNER TO ACOEPT—TRADER,

In Wheatley v. Smithers (1907) 2 K.B. 684 the Court of
Appeal (Williams, Moulton and Buckley, 1.JJ), have reversed
the judgment of the Divisional Court (1906) 2 K.B. 321 (noted
ante, vol. 42, p. 635), on the facts. Tha question was whethar
a partnership of auectioneers were bound by & bill of exchange
signed by one of the partners for the firm. The Court of Appeal
found that the bill was for a purchase made for the benefit of
the partnership and was authorized by the articles. It was
therefore unnecessary to discuss the question, raised in the Court
below, as to whether auctioneers can be considered to be traders.

PAWNBROKER—-NEGLECT TO DELIVER TO PLEDGOR—REASONABLE
EXCUSE—I088 OF PLEDGE——PAWNBROKERS’ Act, 1872 (35-
36 Vicr. ¢, 93) s. 31—(R.8.0. c. 188, s 21).

Allworthy v. Clayton (1907) 2 K.B. 685 was a case stated by’
a magistrate. The proceeding was under the Pawnbrokers’ Act,
8. 31 (R.8.0. ¢. 188, s, 21), against pawnbrokers for refusing to
deliver up an article pledged, on tender of the amount loaned
and profit. The magistrate found as a fact, that the defendants
had lost the article and were unable to aceount for it, and that
it was not in their possession; and the question was whether this
was ‘‘a reasonable excuse’’ within the, Aet. The Divisional Court
{Lord Alverstone, C.J,, and Ridley and Darling, JJ.), held that
it was and quashed the conviction.

SHip—CHARTER PARTY--LLAY DAYS—EXoEprioN or SUNDAYS
AND HolpAYS—TOADING DONE ON HOLIDAYS--IMPLIED
AGREEMENT—DESPATCH MONEY—DAYS SAVFD,

Nelson v. Nelson (1907) 2 K.B. 705 was an action to recover
despatech money for days saved in loading & ship. By the

-
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charter party ‘‘seven weather working days (Sundays and holi-
days excepted)’’ were ‘‘to be allowed by owners to chavterers
for loading’' and for each day saved in landing the charterers

“were _to be pald or allowed by the owners £20. The loading

was proceeded with on two hulidays excepted by the charter-—
party, but there was no evidence of any express agreement
under which the work was carried on. The question was whether
the two holidays were to be accounted as ‘‘days saved.”” An
arbitrator agreed with the shipowners that such days were not
to be accounted as ‘‘saved duvs,”’ but he stated his award in
the form of a special case. Bray, J., affirmed the decision of
the arbitrator and the majority of the Court of Appeal (Wil
liams and Buekley, L.ddJd.) affirmed the decision of Bray, J.,
holding that an agreement must be implied that the work done
on the holidays shounld be reckoned as ‘‘working days” under
the charter party, and that cousequenily the charterers were
not entitled to despateh monev in respect of those days.
Moulton, L.J., however, dissented on both points,

PRACTICE~—JOINDER OF CAUSES OF ACTION—\WAIVER,

* Lloyd v. Great Western Dairies (1907) 2 K.B. 727 was an
netion originally commenced by the husband of a married wo-
man, who was not & party, for recovery of possession of a house
and for damages for wrongfully entering and depriving the
plaintiff of the profits of & dairy business carried on there, and
for mesne profits, and for an sccount of the profits of the
business, and for an injunction to restrain the defendant carry-
ing on the dairying business at the premises in question. No
leave had been obtained prior to the issue of the writ to join

- the other causes of action with the claim for possession as is

required by the English rules. The defendant entered an un-
conditional appearance. On notice to’ defendants a receiver
was appointed of the profits of the business carrvied on by the
defendants. This order was subsequently discharged oun appeal,
on the ground that the business was the property of the plain-
tiff’s wife. Subsequently leave was given to add Mrs. Lloyd
as co-plaintiff. Statement of claim was thereafter delivered and
defendants obtained time to plead: thev then applied to set
aside the writ and statement of claim for irregularity, because
of the joinder of other causes of action with the elaim for pos.
sesgion without leave. Walton, J., granted the order; but the
Court of Appesl (Williams, Moulton and Buekley, L.dJ.) re-
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. versed t, holding that having regard to the order which was
made adding the wife, leave nad been impliedly granted to join
the causes of action, and that suech leave might be granted
after writ issued, and that in any event their joinder without
- lemve was merely afi irregnlarity which it was competent for
the defendants to waive, and that they had waived it.

PROMISSORY NOTE-—SIGNATURE IN BLANK—DELIVERY TO AGENT
FOR CUSTOUY—FRAUDULENT NEGOTIATION OF NOTE BY AGENT
—[BONA FIDE INDORSEE FOR VALUE-—HSTOPPHL.

Smith v. Prosser (1907) 2 K.B. 7356 was an action on two
promissory notes, The defendant denied liability., From the
evidence it appeared that the defendant had signed the notes
in blank and left them with an agent in anticipation that funds
might be required to be raised in an emergency for the purpose
of the defendant’s business in South Africa, the defendant be-
ing about to visit England. The agent’s instructions were that
the documents were to be filled up for such amounts and nego-
tiated in such manner as the defendant shonld direct by
letter or telegram. In fraud of the defendant, and without any
instructions from the defendant, the agent filled up and nego-
tiated the notes and used the proceeds for his own purposes.
The plaintiff was indorsee for value withont notice of the fraud.
Grantham, J., who tried the getion, gave judgment in favour
of the defendant, and the Court of Appeal (Williams, Moulton
and Buckley, L.JJ.) upheld his decision, holding that the de-
fendant was not estopped from denying the validity of the
notes as between himself and the plaintiff.

INSURANCE—ACCIDENT POLICY—CONDITION—IMMEDIATE NOTICE
OF ACCIDENT——OMISSION TO GIVE NOTICE—INSURERS’ LIABIL-
Y.

In re Coleman’s Depositorics and The Life & Healch Assur-
ance Association (1907) 2 K.B. 798 was an appeal from Bray,
_J., reversing an award of an arbitrator on a stated case. By
8 policy of insurance issued to an employer to insure him
against liahility for accidents to his employecs, it was provided
that in case any aceident occurred immediate notiee of it should
be given to the insurers, and the policy also provided that the
observance and performance by the employer of the times and
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terms set out in the policy so far as they contained anythin&
to be done by him, were the esscnse of the contract. The cir-
cumstances in whieh the policy came to be issued were as fol-

lows. On December 28, 1004, the.employer signed a proposal - -

form for insurance, and received a covering note which con-
tained no conditions. On January 3, 1905, the insurers sealed,
and on January 9, delivered the policy in guestion to the em-
ployer, covering & period from 1st January, 1905 to 1st January,
1906, and contained the conditions above referred to. Oa January
2, 1905, a workman of the assured was mjured, of whieh xo notice
was kent, at that time, to the insurers, Dangercus symptoms
supervened, and on 15th Mareh, 1905, the workman died. No-
tice of the accident was given to the assured on the 14th Mareh,
1905, the assured paid compensation to the widow of the de-
ceased, which he laimed to recover under the potiey. The in-
surers repudiated all liability, The arbitrator was of the opinion
that the condition as to giving notiec was a condition precedent
to the insured’s right to recover, but Bray, J., reversed his
award, and the Court of Appeal (Williams, Buckley and Monl-
ton, L.JJ.) affirmed his rualing, but Monlton, J., dissented
from the vest of the Court. The majority of the Court thought
that, in the absence of evidence, that the employer knew of or
had an opportunity of knowing of the existenee of the vondition
as to notice at the date of the accident, the condition was one
with which it was impossible for him to comply, and that as
regards an accident happening before the assured had know-
ledge of the condition, the proper inference was that the insur-
ers never validly imposed the condition on the insured, and,
therefore, he was entitled to recover on the policy. Moulton,
1.J., took the view that when the poliey came to the hands of
the assured he then knew of the condition, and if he had then,
within a reasonable time complied with it, it wonld have heen
sufficient, but that a delay from the 9th of January to the 14th .
of Mareh was inexcusable, He was also of the opinion that
as the assured had accepted the policy in its present shape it
was not open to him to rely on the prior interim receipt as
heing in any way a waiver of conditions actually contained in
the polizy. ’
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REPORTS AND NOTES OF CASES.
Pominion of Canada.

.

SUPREME COURT.

—cre

Que.] Loaax v. Lxs. [Oct. 17.

Evidence—Provincial laws in Canada—Judicial notice-—Con-
flict of laws—R.8.0. 1906 c. 145, s, 17—Negligence—Com-
mon employment-—Construction of statute—3 Edw. VII.
¢ 11, 8 2, 3.5. 3 (N.B.)--* Longshorer.an'’— Workman.”’

As an appellate tribunal for the Dominion of Canads, the
Supreme Court of Canada requires no evidence of the laws in
force in any of the provinees or territories of Canada. It is
bound to take judieial notice of the statutory or other laws
prevailing in every provinee or territory in Canada, even whers
they may not have been proved in the Courts below, or although
the opinions of the judges of the Supreme Court of Canada
may differ from the evidence adduced. upon those points in
the Courts below. Cooper v. Cooper, 13 App. Cas. 88, followed.
The plaintiff, a longshoreman, was engaged by the defendant,
in Montreal to act as foreman on his vontracts as a stevedore
at the port of 8t. John, N.B. While in the performance of
his work, the plaintiff went into the hold to re-arrange a part
of the cargo in & vessel, in the port of 8t. John, and, in assist-
ing the labourers, stood uuder an'open hatehway where he was
injured by a heavy weight falling upon him on acecount of the
negligence of the winchman in passing it across the upper dueck,
The winchman had attempted to remove the article which fell,
without any order from his foreman, the plaintiff, and with
improperly adjusted tackle. In an action for damages insti-
tuted in the Superior Court at Montreal, Held, that the plain-
tiff was entitled to recover either under the law of the Province
of Quebec or nnder the provisions of the New Brunswick Aect,
3 Edw. VII. ¢. 11, as he came within the elass of parsons therein
mentiohed to whom the law of the latter province relating to
the doctrine of common employment does not apply.

Atwater, K.C,, and Duff, for appellant. Lafleur, X.C., and
H. U. P. Aylmer, for respondent,
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Que.] Winpgor Horen Co. v. OpeLL. [Nov. B.
Finding of jury—Questions of fact—Duly of appellate Court.

In- a case where there is conflicting evidence and the jury,
on evidence properly submitted to them, have accepted the evi-
dence on one side. and rejected that adduced upon the other,
the Supreme Court refused to disturb tneir findings.

Appeal dismissed with costs,

Heneker, K.C,, and Marechal, K.C., for appellants. R, C.
Swith, K.C., and G. H. Montgomery, for respondent, -

B.C] NEWSWANDER . (HEGERICH. [Nov. 5.

Champerty—Maintenance—Malicious motive—Cause of action
~—Costs of unsuccessful defence—Damages.

A defendant against whom a lawsuit has been successfully
prosecuted canaot recover the costs incurred for his defence as
damages for the unlawful maintenance of the suit by a third
party who has not thereby been guilty of maliciously prosecut-
ing unnecessary litigation, Bradlaugh v. Newdegate, 11 QB
1, distinguished. Giegerich v. Fleutat, 35 S.C.R. 327, referred
to. Judgment appealed from, 12 B.C. Rep. 272, affirmed

Davis, K.C., for appellant, Lewis (Smellie with him), for
respondent,

Man.] ManiroBa Freg Pressg Co. v. Nigy, [Nov. 5.

Dcfamation — Printing report of ghost haunting premises —
Slander of title—Fair comment—Disparaging property—
Special damages — Evidence — Presumption of malice —
Right of action.

The reckless publication of a report as to premises being
haunted by a ghost raises a presumption of malice sufficient to
support an action for damages for depreciation in the value of
the property, loss and rent and expenses incurred in eonse-
quence of sueh publication, Barrett v. Associated Newspapers,
23 Times L.R. 866, distinguished. Appeal dismissed with costs.

Ewert, K.C.,, and Hudson, for appellants. J. E. 0'Connor,
for respondent, ‘
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Province of ®ntario,

COURT OF APPEAL.

Full Court.] RipEau C 8 », CiTY OF OTTAWA. [Sept. 17.

Assessment—=Social club-—Liability for ‘‘business assessment,”

The object of 5. 10 of the Assessment Act, 4 Edw. VII. e
23(6) is to reach the income derived by the land holder from
the varions occupations mentioned in the section carried on by
him upon the land and perhaps indirectly the stock in trade
and personal property bLelonging to the business, and ““busi-
ness’’ is something which occupies time and attention and
labour, and is foliowed for profit, and a social club, having no
capital stock and no dividends, profits or earnings to be divided
among its members, although it furnishes meals and liquors to
them and their guests, is not a elub within the meaning of the
gection, and is not liable to a ‘‘business assessment.®’

" Judgment of MABEE, J. reversed,

Trovers Lewis, for the appeal. McVeity, contra.

Fyll Court.] ' [Sept. 23.
Hammron Strampoar Co, v, McKay,

Appeal 1o Supreme Court—Eztending time for appealing—
Necess'ty for leave—Powers of Court of Appeal,

Time for allowing appeal extended and appeal allowed under
section 71 of the Supreme Court Aet, R.8.C. 1906, -¢. 139, 1.,
the security proposed to be given, approvad of and allowed, al-
thongh this might have been done by a single judge of this
Court. seeing that the delay in proeuring it to be done during
the proper time, 60 days {rom the pronouunecing of the judg-
ment complained of (section 69), would seem to have arisen
from the' impression—probably a mistaken one—that leave to
appeal was necessary, and no Court was sitting during that time
to which the application for leave could have been made. Also
leave to appeal granted, if necessary, quantum valeat under
section 48 (e) of the Supreme Court Act.

Shepley, K.C., for plaintiffs. F. Dickson, for defendants,
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Full Court.] Re NORFOLK Voikgs’ Lists, [Nov, 3.
Ontario Voters’ Lists Act-~Case slalvd by County Court Judge
—f“General question'—8pecific cascs.

Section 39 of the Ontario Vote 3" Lists Aet, T Bdw., V1L
e. 4, only authorizes a County Court Judge ir state a ease for
the consideration of the Court of Appneal upen some *‘general
question’’ which has arisen or is likely to arise in the revision
of the lists by the judge.

It is not competent for a County Court Judge to ask the
Court to dstermine simple questions of fact arising in any
particular ease, nor within the competence of the Court to
relieve him of his duty to find, in such partionlar caves as were
here stated, whether, at the times necessary {o confer a right to
vote, & partieular person was in good faith a resident of and
domiciled in some partienlar munieipality. and had ecoutinu-
ously resided in the electorial distriet, as the Ontario Election
Act requires,

Re Voters® List, Township of Scymour (1899), 2 Ont. Elee.
Cas. 69, distinguished.

Cartwright, K.C., for the Attorney-General,

HIGH COURT OF JUSTICE.

Court of Appeal.] Rex o. HARRISON, [Oect. 11,

Criminal law—County Court Judge’s Criminal Cowrt—Court of
record—Right to issue writ of habeas corpus to—Certiorari
in aid of refusal to discharge prisoner—Non-filing of pa-
pers in High Court and their non-return fo County Judge’s
Court——Validity of conviction,

A prisoner charged with perjury, clected to be tried with-
out a jury, und was tried at the County Judge’s Criminal Court
and convicted. An application to the judge to reserve a case
waz refused, but the judge postponed judgment to enable the
prisoner to appeal to the Court of Appeal, which was accord-
ingly made and refused. Subsequently a writ of habeas corpus
for the discharge of the prisoner was obtained in the High
Court, and & writ of certiorari issued in ald-thereof, to which
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a return was made, and an application then made for the pri.
soner’s discharge, which was refused, on the ground that the
writ of habeas corpus and the eertiorari in aid thereof had been
improvideutly issued in that a writ of habeas corpus did not
Jie to the County Judge’s Court, it being a Court of record,
and the prisoner was remanded for sentence, which was subse-
quently moved for and pronouneced, without any objeetion on
behalf of the prisoner, Some time afterwards it was cobjected
that tuere was no jurisdiction to pronounce sentence, in that
the papers brought into the High Court under the writ of cer-
t:orari had not been returned to the said County Judge’s Court.
It apprared that the return to the writ and the said papers had
never been filled in the High Court, but were apparently in the
hands of one of the officers.

A motion for leave to appeal from the conviction, and for
an order requiring the county judge to state a case was, under
the cireumstances, refused.

. J. B. MacKenzie, for the motion. Cartwright, K.C., for the
Crown. .

Divisional Court.] ALLAN v. PLACE. [Oet. 12.

Appeal—County Court-—Divigional Court—Time,

If the judicial opinion or decision in a case, oral or written,
is not pronounced or delivered in open Court, it eannot be said
to be pronounced or delivered until the parties are notified of
it within’the meaning of section 57 of the County Cou.ts Act,
R.8.0. 1897, c. 35, requiring appeals from the County Court
to be set down for the flrst sitting of a Divisional Court com-
meneing on or after the expiration of one month from the judg-
ment order or decision complained of.

Kilmer, for plaintiff, B. McKay, for defendant.

Divisional Court.] ViviaN v, CLERGUE. Nov, 7.

Sale of land—Payment by instalments—Deed to be delivered
when three-fifths paid—Right to use for mstalments with-
out tendering conveyance.

A vendor of land under an agreement of sale providing for
payments of the purchase money in annual irstalments with




REPORYS AND NOTES OF CASES, 783

interest, and that the purchaser so soon as he has paid three-
fifths of the total purchase money with interest, shall be en-
titled to cail for a transfer of the said lands upen exeeuting
a mortgage back to secure payment of the balanece, is entitled
to sue the purchaser for the payments falling due prior to
three-fifths being paid, without alleging and proving that he
has tendered a conveyance of the lands to the purchaser.

In the absence of special agreement the actual conveyanee
of the land, deliverad or ready for delivery. is a condition pre-
ecdent to the recovery of purchase moncy, but here by express
agreement the conveyance was not to be made until three-fifths
of the purchase money together with ail interest had heen made,

Douglas. X.C., and Lefroy, for plaintifts, respondents, Mid-
dieton, for defendant, appellant,

Anglin, J.] Rex v, FARRELL, [Nov. 13.

Liguor License Act~—Conviction for second off ence—Imprison-
meni—Habeas corpus and cortiorari in aid—=Right of Court
to go behind regular conviction—Dolice magisirate—Terri-
torial jurisdiction — Warrant of commilment — Clerical
error—Depositions before magistrate—Absence of proof of
previous  conviction—Affidavit of magistrate—Dcfendant
not allowed reasonable opportunity to make defence.

Held, 1. On a motion upon habeas eorpus for the discharge
of a person imprisoned under a conviction regular on its face,
the Court will not re-hear the case or weigh the cvidence or sit
in appeal, but will examine the depositious returned upon ecer-
tiorari granted in aid of the habeas corpus, to see if there is
any evidence to sustain the convietion, and. if none is found,
will discharge the prisoner; this is required by the language of
R.8.0. 1897, c. 83, s. 5.

2, The police magistrate for the town of Brampton has
jurisdiction, -t the request of the police magistrate for the
township of Toronto, to try a person aceused of an offence com-
mitted in the township.

3. A prisoner will not be discharged because the warrant
of commitment returned, by a clerical ertor, bears & date before
that of the convietion upon which it is found.

4, The conviction of the prisoner veturned purpotted to be
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for  .econd offence of selling intoxieating liquor without a
license, contrary to the Ontarioc Liguor License Act, and the
septonce was four months’ imprisonment a3 for a second offence.
By section 99 of the Act the magistrate is required te reduce
to writing the evidence of the witnesses, whith is to be read over
to and signed by them. The depositions returned failed to
shew any proof of a previous con-.ction, .

5. The magi.irate’s affidavit thut proof of the previous con-
vietion was, in fact, properly given, could not be accepted on
the motion for discharge of the prisoner, and no evidcnee being
returned 'to warrant the conviction for a second offence, which
was esseintial to support the adjudi.ation of imprisonment for
four months, the prisoner was entitled to his discharge.

6. The prisoner was also entitled to his discharge on the
ground that he was not allowed fair or reasonable opportunity
to make his defence; lie was served with a sammons tuv appear
the next day after service to answer the charge; he did so; the
information was then amended so as to charge an offence upon
a day other than either of those mentioned in the summons, and
he was refused an adjournment; all of which, as well as other
things in the proceedings before the magistrate, was ccntrary
to natural justice,

T. J. Blain, for d~fer:ant. .Cartwright, K.C., for Attorney-

General.

Anglin, J.] [Nov. 13.
Caxapa Sanp, Lide axp Brick Co. ¢, OrTaway.

Mechanics' Liens—Statement of claim—Computation of time
for filing—Commencement of activn—Long vacation,

The 90 days allowed by s, 24 of the Mechanies’ Lien
Aect, R.8,0. 1897, ¢. 153, for commencing an action to realize
a claim, are not to be computed exclusively of long vacation.
Although such an action is begun by a proceeding called a
“‘statement of claim,”’ the Rules of Court with respect to the
filing of the statement of claim in an action begun by writ of
summons, are not applicable to if.

Where the last of the materials in respect of which the plain-
1iff elaimed a lien were furnished on May 30, 1907, and the lien
was registered within a month, but the action for the enforce-
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ment was not begun by the filling of a statement of elaim until
September 23, 1007, it was held that the lien had ceased to exist,

Proudfoot, K.C., and K. G. Agucw, for plaintiffs. W, A,
McMaster, for defendanis,

Anglin, J.] RE SILVERTIIORN, ! Nov. 14,

Will—Construction—Drvise to wife — Lije slelc — Power of
Sale—Use of proceeds—-Irceme,

The testator gave and devised to his wife ““all my personal
estate of every description for her .wn uv» and that my landed
property and the balance that may be coming due on the
mortgage shall be disposed of aftes the death of my wife and
shall be made into fifteen parts of which fifteen parts each of
my sons shall receive two fifteenth parts and each of my
daughters one fifteenth part, and that so long as my wife .
lives she shall have the :se of the landed property and either
use it, rent it or sell it and use the mone; as she thinks best.”]

Held, that the interest of the wife in the landed property
was a life interest only, with a power to sell the land, 1f she so
desired, and, in that event, a right to invest the proceeds as
she should deem best, and enjoy the income derivable there-
from during her life, '

Middleion, for the executors. W. H. Blake, X.C.. for the
widow.

Province of Mova Seotla.

SUPREME -COURT.

Russell, J.] - Mvers . WEBBER, [Nov. 1.

Marvied Woman’s Property Aet, RS, (1900}, . 112, s 18—
C Wife carriying on business—Failure to fite congent—Liabil-
ity of goods to erxecution—Word * machinery.”’

Phe goods of an insolvent were sold by the offieial assignee
to W. who transferred them to the wife of the former owner
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under the follomng agreembnt Aty hareby agree to allow Mrs,
Klizabeth Webber to sell my goods amounting to.$1,300 and the
use of the machinery for 12 per cent. payable yearly, and if not
sansfaetpgy to me at any tinie I ocan demand my goods and
‘machinery, and what is sold of goods must be made good by
money. "’

Held, 1. As to all goods the character of which was changed
sither by labour-or the additior of other materials they became
the property of the wife and liable to. be taken under execution
against the husband because of failure to fille the proper certi-
ficate (consent to wife doing business in her own name) with the
registrar of deeds, but as to goods unsold or the character of
which was not changed, and machinery they remained the prop-
erty of W. and could not be taken.

2, Under the term ‘‘machinery’’ there must be held to be
included everything that by the intention of the parties was not
to be sold to purchasers.

Keﬂﬁj, for claimants. Whitmah, for respondents '

Longley, J.]  BmiL v, Inverness Coan & Ry. Co.  [Nov. 12

Negligence—Operation of mine-—Conveyinyg workmen——Contri-
butory negligence—Employers’ Liability Act, R.S. 1900,
¢. 179, s. 3, sub-s. (¢).

Defendant’s eoal mine was operated by means of a slope ex-
tending down some three thousand feet at an angle of about
twenty degrees with levels and landings at each five hundred
feet. Coal was brought to *he surface by means of box cars
running on rails up and dow.. the slope, and the workmen were
conveyed up and down by means of a ‘‘rakeof-cars’’ con-
sisting, usually, of five cars. The cars were in charge of men
known as ‘‘chain runners,’”’ whose duty it was to give signals
for the starting and stopping of the cars to the engineer in
charge of the motive power at the surface. Under the rules.of
the mine, when cars were standing still, one tap on the signal
wire communicating with the surface, indicated to the engineer
that the cars were ready to start, and when the cars were in
motion, a similar signal notified the enginesr to stop. Whera
workmen were to be brought to the surface, four taps indicated
that the men were all in, Plaintiffs, who had coneluded their
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work on one of the night shifts, went to the landing of the
level upon which they were working and asked to be allowed
to board a ‘‘rake.of-cars’’ which passed down and were told by

- the man in charge-that they were gojng further down to get .

two cars and would be back, On their return, plaintiffs boarded
the car and the chief chdin runner, instead of giving the usual
signal required to be given when men were on board the ears,
gave a single tap, and the engineer at the surfnee started the
cars at a speed equivalent to that used when hauling coal.
Plaintiffs had the opportunity of getting off at two levels at
which the ears stopped to take on other men, but omitted to do
so. In each case the cars were started with the same signal ard,
after leaving one of the levels, known at No. 4, ran off the track
with the result that one man was killed and another so seriously
injured as to incapacitate him for work for some months, The
evidence shewed that the cars by which the men were proceed-
ing to the surface were not the regular train or rake sent down
for the purpose of bringing men to the surface.

" Held, i. The men having been permitted to get on the cary
and not warned to get off, were not precluded from recovering,
and that the man in charge of the signals was bound to use
proper care in the protection of life.

2. The position of the chain runner in charge of the cars
was equivalent to that of a person in charge of points, signals,
ete., upon a railway within the meaning of the Employers
Liability Act, R.8. e. 179, 5. 3, sub-s. (e)-and that the company
was liable for his negligence.

3. The failure of the workmen to get off immediately when
they noticed the error in the signal given, or, later, when the
cars stopped at other landings and the same signal was given,
was not such contributory negligence as to prevent them from
recovering. .

D. McNeil, for plaintift, D. McLennan, for defendant.

Full Court.] . CrisgorM v, CHISHOLM. - [Nov. 12,

Parent and child — Guardianship — Contract to pay moncy
" Condition—Public policy. .

Defendant offered to allow pluintiff a fixed sum of monay
per annum, payable quart rly, provided stie would place her
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daughter (defendant’s gmdehild) in one of two institutions
named, and allow her to remain there until she had finished her
education. Defendant stipulated that he should be appointed
the child’s guardian as & guarantee that her education shonld .
-~be continued in the inétitation in which she was pleced until
she had finished it, but added: **I have no desire to part you
from your child; you ean live in either place with her, or in
any other place you may wish.” In an aclion by plaintiff to
recover an instalment due, .

Held, that the coniract was not illegal ar agamst publie
policy, and that plaintiff was entitled to recover, Humphreys
v. Pollock (1901), 2 KB, 385, distinguished.

* Hariis, K.C., and Stairs, for plaintiff, appellant. McInnes,
K. O., for respondent.

Province of Manitoba.

Y

KING’S BENCH.

e

Mathers, J.] Cakr v. CaNApIAN NorTHERN Ry. Co. [Oct. 18.

" Contract—=Sale of land—Statute of Frauds—Part performance
by taking possession—Mandamus.

After fruitless negotiations between the plaintiff and the
defendant’s right of way agent for the purchase of the land
necessary for the construction of the railway through the plain-
tiff’s farm, the plaintiff refused to allow possession to be taken
until the terms of sale should be settled. Hs then handed to
the agent a written statement of the terms upon which he
would sell and permit possession to be taken, at the same time
no*ifying the agent that if the company took possession of the
land he would understand from that act that the company ac-
cepted and agreed to his terms. A few days afterwards, and
without any further communicatior with the plaintiff, the com.
pany took possession and proeeedel with and thereafter vom-
pleted the construction of its railway across the plaintiff’s farm,
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~ Held, 1. The defendants had
by their acte, and that a bindin
into, Cariill v. Car
~followed. ‘

£. The t'aking possession of the land under the oireumstances
was a sufficient part performance of the econtract by the defend-
ants to take the emse out of the Statute of Frauds..

3. If there had been mo contract between the parties, the
plaintif would have been entitled to the alternative relief
claimed by way of mandamus to compel the defendants to pro-
ceed to have the compensation for the land taken determined
under the provisions of the Railway Aect,

4. Relief by mandamus may be obtained hy commeneing an
action for it under Rule 879 of the King’s Bench Act. Morgan
v. Metropolitan Railway Co., LLR. 4 C.P. 97, followed.

Rothwell and Blackwood, for plaintiff. Clark, K.C., for de-
fendants.

accepted the plaintiff’s offer
g contract had been thus entered

Province of Britisb Colunibia.

SUPREME COURT.

——
.

Full Court.] TavLor v. CiTy oF REVELSTOKE. [Nov, 14.

Health Act, R.8. 1897, ch. 91—Isolation of infected premises by
Medical Health Officer—Liability of Municipal Council for
expenses of maintaining quarantined premises and inmates.

Where a Medical Health Officer (appointed hy a Munieipal
Couneil) acting in pursuance of a provincial statute, places a
quarantine upon a building and ite inmates, within the limits of .
a city munieipality, the latter cannot be held liable for the cout
of provisioning and heating the building during the period of
isolation.

Martin, K.C,, for appellants, W. 4. Macdonald, X.C,, for
respondents,

bolic Smoke Ball Co. (1393), 1.Q.B.-256, -
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Full Court.] - Bank or MonNTREAL v. THOMSON, [Neav 19
Practice—8pecial indorsement on writ,

" Plaintift made application under Order XIV. for judgment
for $2,05648 upon a speczally .endorsed writ claiming on an
endorsement of a promissory note and:a guaranty. The affi-
davit in support of the application referred only to the note.
Particulars being ordered, were delivered, but not verified, and
they included the guaranty. They also shewed that certain-
moneys had been paid, which had been appropriated on ascount
of the guaranty, and judgment was given for $1,382.04, and
leave given to amend the indorsement on the writ by adding
thereto the particulars delivered.

Held, on appeal, that the indorsement was bad, following the
dietum of Cockburn, C.J., in Walker v. Hicks (1877), 3 Q.B.D.
8, that where a person is placed in a position of having judgment
signed against him'summarily, sufficient particulars must be
given him to enable him to see whether he should pay or resist.

EXCHEQUER COURT—ADMIRALTY.

————

Martin, Lo. J.A.] CasLE v. SHIP SOCOTRA, [Nov. 8,

Wages of seamen left in port en rbute———Lawful discharge, what
constitutes—Left behind—Merchant Shipping Act, s, 166
(1); ss. 30, 31, 32, 36, 37,.38, 39.

Plaintiff, shipped for a voyage from Shields, England, to
Vietoria, B.C.. and return, was left at Los Angelss for medical
treatment and remained there in hospital fifty days. The
master left with the Vice-Council at Los Angeles on the 18th of
July, a certificate of discharge under section 31, but this was
not filled out until the 22und of August, when plaintiff ealled
- at the consulate. The master also made an error in computing
the amount of wages due. In an action for recovery of wages,

Held, that, in the circumstances, the leaving of the certifi-
cate with the ‘‘proper authority’’ was a suffielent *‘giving®’
thereof to satisfy section 81, but that, as there had been an
error, though unintentional, in computing the wages, thus ne-
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Jessitating plamtlﬁ! bringing action theref.or he would be
nwarded his costs,

Lowe (Moresley & O’Reilly), for plaintift. Peters, K.C.,
-for-dnfendant ship. o

Irving, J.] IN re Sivpson. [Nov, 11.

Lunatic—Application by relatives for management of property
of lunatic withowl security,

On an apphcatmn under section 27 of the Lunaecy Act for
an order committing the management of the property of a luna.
tic, not so found, to the son and daughter, without security.

Held that the usual undertaking and seenrity should be given.

Luzxton, K.C., for the application. No one contra.

Book Reviews.

e

The law of Married Women’s Coniracts. By M. R. Emanvust,

Barrister-at-law. Tondon: Butterworth & Co. 11 snd 12
~Bell Yard, W.C,, Law Publishers. 1807,

This is & collection of authorities on the above subject, handy
of reference and convenient. These good ladies have, -entirely
innocently, been an affliction as well as a source of much profit
to the profession; or perhaps, it may be said, that the absurd
conservatism of the judges who have persistently declined to pay
any attention to the wishes of legislators, is really at fault. We

trust the necessity for more law books on this subject will soon
cease,

The law relating to Riots and Unlawful Assemblies. By the late
Epwarp Wise. Fourth edition, by A. H, BopriN and L.
W. Kersuaw. London: Butterworth & Co. 11 and 12 Bell
.~ Yard, W.C., Law Publishers. 1907

Thls is & very useful little book of 250 pages which ought to -
be in the hands of magistrates and others concerned in dealing
" with these matisrs. It includes the Treason Felony Act of 1848,
and other enactments of a cognate character,
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United States Decisions,

‘STREET RAILwAYs~~A “plrect car company - ‘which carries a
passenger beyond his announced destination, in a strange place,
on a dark night, and refuses to carry him back, but compels him
to leave the car, is held, in Kentucky & I. Bmdge & R, Co. v.
Buckler (Ky.), 8 L.R.A, (N.8.) 555, to take th 3 risk of his injury
in attempting to follow the dxrectmns of the conductor to walk
back along the track, which course will take him past obstruetions
from which injury may result to him. ;

A passenger who went upon the platform of a car when his
station was called, so as to be ready to alight, was held, in Tur-
ley v, Atlanta, K. & N. E. Co. (Ga.), 8 LLR.A. (N.8.) 695, not to
be chargeable with negligence, as matter of law, where, when the
train slowed down but failed to stop, he attempted to alight to
avoid being carried beyond his destination, and was thrown to the
ground by a sudden jerk of the train and injured.

ApPURTENANCES.—The sale of a steamer and appurtenances
was held, in Gazzam v. Moe (Wash.), 8 LR.A. (N.8.) 793, not to
carry 4 rudder which had been made for the boat while the old "
one was yet serviceable, but which had not been placed on board
and m.ght be used elsewhere, or an old erank shaft which had
been displaced by & new one, but at the time of the sale was still
on-board. The question of what articles will pass as appurten-
ances upon sale of chattels is tne subject of a note to this case.

Proxiate CavsE—The proximate cause of the injury to a
passenger who is shoved from a’crowded car by a seated passen-
ger against whom he is pushed by the conductor’s attempting to
pass through the ear, thereby causing the assailant to become
angered, is held, in 8nyder v, Colorado Springs & C. C. D. R. Co.
{Colo.), 8 L.R. A (N 8.). 781, to be the act of such passenger, for
which the carrier 1s not. responsxble

NEGLIGENCE.—A person who employs a livery team with a
driver to carry him to a specitled place is held, in Cotton v. Will-
mar & 8. F. R. Co. (Minn.), 8 LLR.A.(N.8.)643, not to be charge-
able with the negligence of the driver in driving upon & railway
track without taking proper p‘ecautmns to ascertain the approach .
of a train, With thess cases is & note reviewing the other author
ities on imputed negligence of driver to passenger. .
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Sir Charles Fitzpatrick, Kt., 518
Prolixity, 607
Judicis? zems, 613
Mr. Justice Beck, 638
Judges in Alberta and Saskatchewan, 637
Death of Mr, T. C. Patteson, 671
Death of Mr. J. E, Halliwell.
An elective judiciary, 684
A family of lawyers, 685
Death of Lord Brampton, 685
Chief Justice Meredith and our judicial system, 715
Sir Charles Moss, 715
Ontario Bar Association, 718
‘American Bar Association, 718
Judicial methods in England from U.S. point of view, 720
Election of benchers—4lherta, 752

Bench and Press—
Unfair and improper criticisms, 325, 423
1 ]

Benefit society—
Rights of member—Action to establish, 63

Benevolent Institutions Act—
Ses Company.




Betting—

Bigamy—

Bills and nofes—

Bills of lading—

Bills of Sales Act—

Book* Reviews—

ANALYTICAL INDEX.

.

8e¢ Gaming and wagering,

¥or<ign divorce~Marriage in foreign .

1t nairy—TInteat, 342, 362
Ses Will, construction. . P

Consideration, absence of—Evidence—XNcw trial, 106, 103
Forbearance, 113
Holder in due course, 174, 374, 498
Endorser against maker, 208
Fictitious or non-existhig payee, 225
Trewsury notes of foreign government. 283
Signature in blank—Anthority to fill in, 004
Exceeding authority, 498
Fraudulent negotiation of note by agent--Esioppel, 776
Adding party—Indorsee aguinst maker—Relief over, 543
Protest in England—Noiice to endorser in Canadi—Address-—Mailing
notice, 639
Alteration—Word “removal” in margin erased, 703
Indorsement by way of security—Irregular Dill, 731
See Banks and banking—-Cheque. '

Revision of, by Board of Railway Commissioners, 433
Through freight—Partial loss in transit—Lien, 643
See Maritime law.

Secret agreement—Right to seize goods and debts of debtor, 419

Cameron's Supreme Court Practice. 38

Weir's Probate law, 40

Austin on Burinl Grounds and Cemeteries, 120

Lawyver’s Reports Annotated. 183, 423, 592

Notable Scottish trials, 304

Faleonbridge on Banking and Bills and Notes, 344

Bowstead's Digest of the lnw of Ageney, 384

Merlin’s Inw and Practice of Inferpleader, 384 4

Tristram and Cootes’ Probate Practice, 441

Kelke's Bpitome of Cunstitutional law, 442

Cohen on Trades’ Union law, {82

Hehuater's prineiples of German and Civil law, 548

May's Parliamentary Procedure, 830

The law of Private property in War—By Bentwhich, 550

Oppenheim's International law, 591

Ioading cases on the law of Evidence, 502

Burge on Colonial and Foreign law, 670

Covenants in Restraint of trade, 712

Siater’s Mercantile law, 712

Law Quarterly, 751

Shavinga—By J. J. Godfrey, 751

Emanuel on Married women's contract, 791

The law relating to riots and unluwful assemblies—By Bodkir and
Kershaw, 791




798 ) CANADA LAW JOURNAL,

Boundary—
See Description.

Breach of trust—
8oe Truats and trustees,

Broker-— _
Purchase on margin—Possession of stock—Delivery, 503
See Stock. :

Building contract—
See Contract.

Buginess, sale of—
Representation as to profits, 115

Canada Temperance Act--
Conviction—Amendment—Whaiver, 34
Time Hmit—Warrant, 171
“Criminal case”—DPenalty, 290
Seizure of liquors, 173 .
Action to recove, money paid to constable, 203
Third offence—Date of previous information, 210
Arrest on Sunday—Bail, 214
Appointn-nt of inspector, 741
- Hlieit sale—FEvidence of knowledge, 742
Sre Liguor license.

Carriers—
Perishable goods—Delay—XNegligence, 110

Certiorari—
When judge in chambers may grant, 203
See Habeas corpus—Practice,

Champerty—

Bee Maintenance—Solicitor aud client.

Charging order—

For costs—Ex parte—Charge on—Property preserved, 183

Charity— '

See Wills, conatruetion.

Chattel mortgage— .
Affidavit for renewal—Words having same meaning as those in sta-
tute, 373
Offspring of mures covered by mortgage, 373
Removal of chattels, 373 .
Meaning of “subsequent purchaser,” 373
Afidavit of bona fides—Meaning of “sworn,” 547
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Cheque—
Carelessly drawn—Inviting fraud—Liability of bank, 04
Forgery—Endorsement—F" titious payee, 1i

Payment by drawee—Liability, 250

Payment to forger by third party, 250

Liability as between banks, 581

Chose in action—

Assignability or—-l).nnu;,oa. 204, 406, 487, 15
Equitable assignment, 57¢

Christian science—
Falling fron  race, 437

Club—

Rules and objeets of —Power te alter, 61}

Commission—
Nee Option—Trincipal and agent.

Company—
Law as to, in Outavio considernd and statutory cha s disenssed, 81
’l’m\mcml powers Lo incorporate, 627 h
Preliminary expenses of formation—Registration, 15
Forged share vortifleate jssued hy seerctary - Liability of comrany, 92
Foreign registration, 82, 217, 54%, 560
Acquiring residence in provinee, 380
Prospeet us—Misrepresentation—-Directors, 541
Rescission of contract {o purchase shaves, 541
Directors—Liability for wages, 35
Provisional—powers of, 146
Resignation of —Withdrawal before aceeptanes, 728
Payment out of company fumls for proxy papers to influence
votes, 353
Qualitiention shaves hell in trust—Rights of eestui yue trust, 7
Limited company appointed ns, 773
Authority of manager, 108, 747
Sharves—~Transfer fo nfant nominee —Conteibniory, 113
Befere first puyment to insolvent holder. 565
Nute in payment for—False pepresentation by agent—Linbility
of prineipal, 865
Corporate scal—Exeeutory contruet. 104
Debenture  lolder—Floating  security—Atlaching  ereditor—Priority,
244
Dividends—Apportionment of . 3
Use of interest weerning on money borrowerd for viis{ruction, 352
Non-trading corporation under Benevelent Institutions Aot—-L:hel
710
Power to purchase and sell land, 723
Lusolveney—Frandulent preference, 17
Clerk or servant—0Dreferential nayment, 244
Sale of assets—Dissonting shareholders, 743
Receiver—Authority to horrew for business, 341
Libel of non-trading corporation. 580
Reduction of capital—Diseretion, 894
Wiading-up,
Acﬁnnl hv Hquidator against diveeiors—DPracti. 24
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Company—Continued.
Costa, 25
- Appeal to Court of Appeal—Jjurisdiction of High Court, 787
See Constitutional law—-Stosk—Tenant for lifc. :

-Conditional sale-~ - ot
Lien notes—Charge on land, 543

Oonflict of laws—
fee Husband and wife,

Conspiracy—
To restrain trade, 403, 546

Constable—
Excessive levy by-—Damages, 60
Arréest—Justification under warrant, 213
Abandonment of levy, 213

Constitutional law—

Beope of provineial charters to companies as to business beyond limits
of provines, 241, 637

Power of province to impose conditions on extrs provincial insurance
companies, 241, 837

‘To license extra provincial companies doing busir ss in Ontario, 339

Power of parllament to authorize governor to issus permits, 241

As to rallway logislation, 285

Dominion and provincial jurisdietion as to companies, 637

Australia—Power of state legislature as to imposing taxes, 288

Medical profession—Legislative jurisdiction, 508

Liabilities of Ontarie at time of Confederntion—Interest, 507

Duty of minister to submit E’etitions of right to Crown—Right of
action—Damages, 85

See Aliens—Fisheries—Indidan-~Mechanics’ lien—Peerage.

Contempt of Court—

Exceptions to rule that party in, can take no step in cause, 530

Contract-—

Construction—Agent, 36

For support in old ?a, 60

Lien on land—Implied covenant to pay, 77

Sale of wheat correspondence by telegraph—Trade usage, 103

To eonstruct track—Plans—Deviation—Engineer sole judge, 188

Vendor and purchaser, 332

Incomplete~—Price payable by instalments—-Deferred payments not

aacertained, 577

Bale of machinery—~Agreement for lien—Dalivery, 662

Equitable jurisdietion in regard to contracts of employment, 121

Varlation of—Independent collateral sontract, 160

Reseission—Fraud-—Amendment—Resatitution, 175, 207
Right of some of several joint contractors, 207
Misrepresentation, 743 )

Building—Defective work—Damages, 212

Consideration—Evidence, 375
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Contract—Continued.

~ Agreement with A, to pay A's debt to B.—Novation, 570
Substar:lal completion of work, 535

Not to ereet “unseemly” building, 695 .

See Business, sale of—-Company-=Guarnntv—Master and servant— - - o

© 7 Mining law-~Mortgage—Prrent and child—Option—Vendor

and purchaser,

- Conversion—
. Ree Mining law.

Copyright-—

THustrated trade crtalogne—“Book”, 52 .
Equitable assignment—=Sele to another, 54

Right to prevent publication of letters, 193

Agreement for exclusive publicntion, 248, 522

Assignment of—Author and publisher, 248, 522

Costs— .

Several actions and appearances, 52
Action by party who has no right of action, 70
Actio. by attorney-general, 181 :
Defamation—=Verdiet for defendani-—Depriving him of costs. 254
Security for—Second applention, 250 )
Company out of jnrisdiction—Arsets within, 380
Inherent jurisdietion of Courts, 528
Seale of—Injury to land—Value, 572
Amount due under ecovenant—Deduetion by payment or set-off, 578
Jurisdietion of High Court, 572, 576
Counsel fees, 700
Some charges not proved—Apportionment, 700
Local registrar not a taxing officer of Bupreme Court, 738
No jurisdietion to tax mortgagees’ costs, 736
See Charging order—Distriet Courts Act,
Payment into Court—=Solicitors and client.

Counterclaim—
Judgment not appealed from, 115
See Practice.

. County Courts—
Right of appeal from, 63 o,
Jurisdiction—Appenl, 115

County Judge's Criminal Court—
Jurisdietion—Court of record—Habeas corpus to, 781

Courts martial—
Special leave to appeal. 286
[ ]

Criminal law-—
Seducing girl under sixteen—Evidenee, 22
Making wilful erasures in voters’ list, 73
Prisonor put on trial by mistake, 90
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Criminal law—Continued.
Extension of time for notice of appeal-—Jurisdistion, 101
8peedy trinl-—Klection—Adding charges, 117
Change of venue~-Conveniense~Prejudice, 410
Aider and abettor cunvicted as principal, 160
... Sentencing of oriminals, 5310 .0 ... - .. .. .. .
Imprisonment in default’ of payment of fine and costs, 538
Tender to defputy gaoler--~Reusonable time, 536
Commencement of sentence—When—Explry of, 539
Complnint on behalf of party aggrieved, 621
Assault by prisoner to recover monsy out of which he - had been
cheated, 630
Crime in Canada and in United States, 678
Prison statisties in England, 690
County judges’ Court—Right to issue habens corpus to, 781
Warrant—Clerieal error, 783
Previous convietion, 783
No reasonable opportunity to make defence, 783
See Banks and banking—Bigamy-—Conspiracy—Gaming and wagering .
. ~—High treason——Lawlessness—Murder—Summary conviction
~—Summary trial. .

Criminal statistiog—

In England for 1905, 190, 890
In Cannda and United States, 870

Crown—
Purchase of debentures for illegal purpose—Breach of -trust, 97
Tort by servant of, 623, 625 :
8ee Constitutional law—Exeeutor and administrator,

Crown case reserved—
Questions of fact, 666

Crown lands— .
New DBrunswick—Adverse possession—Nullum Tempus Aect, 83
Patent—I'eservation of timber—Mortgage by puatentee—Grant re-
scinded, 182 :
Timber license—Renewn! subsequent to grant, 870

Custom of trade—
8ee Principal and agent.

Customs—
Violation of-—Fxcessive Imprisonment—Raduction, 211

Damages— .
See  Action—Constable—Contract—Decelt—Maritime law—Negligence

—Ripartan rights—Trespass,
[

Damages, measure of—
Interim injunction too wide, 695

Breach uf warranty, 748
See Maritime law—Negligence—Bale of goods—Trespass,
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Deceit—

Actlon for damages {o make representation g
Ses Fraud. g P on good, 421

~ Dedication—
Ree Highway.

Death—

Presumption of, without issue, 727

Deed—-
Delivery—Notice, 60
Custody of, 831
Deseription—Uneertainty—DPresumption, 71, 171
Agreement for division of land, 171
Construction—~Girant “aceording to his estute and intercat.” 200
Misrepresentation as to contents—Non est factum, 441, 048
“Privileges and appurtenances,” 463 )
Hee Vendour and purchaser.

Defamation—
Nee Libel and slunder.

Deportation—

See Immigration.

Description—
Boundaries—Winding river, 98
See Deed.

Devastavit——
See Executor and wiministrator.

Devolution of estates—
Administrator only adult interested fn rvealty. 203
Diseussion of and defeets in Aet, 753 ’

Direotor-—
See Bank-—Company.

Division Courts—
Jurisdiction—\Whers cause of aetlon arises, 108
Prohibition—\Vhere it lies, 254, 281
Is not an appeal, 371
Judge giving himself, in error, 371

Divorce—
Foreign—DBigamy, 342
On ground of impotence—Alimony, 461

Disentailing deed—

Protector of settlement—Legnl estate~—Denefleial ownery 331

S5y B et

A
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Dissovery.—.

?gt of obtaining information, 37, 1l¢

Muticipal ¢ourieil, 81 '
Production of books—Profits—Postponement, 06
Answers tending to eriminate, 90

- Afidavit—Doouments not disclosed In, 181

Charge of reckless driving, 202

Medical examination—Time when to be ordered, 203
Next friend of infant plaintiff— 1.ghi; to exaniine, 201
Seduetion—Disclosure of names—Fishing, 526
Promise of marriage, 739

Question to shew misrepresentation, 666

Libel—Fair comment-—Malice, 733

District Courts Aot—
Jurisdietion—Costs, 62

Dominion Statutes, 1907
Notice of, 836
Index of, and of R.B.C, 636

Drainage-—
Engineer’s report—Delay—Ixtension, 57
Variation in contract, 61
Drain causing damage, 708 )
Assessment—Personal inspection, 750

Drugs—
See Medical Act.

Duress—
See Mortgage.

Easement—

By user—DPossession, 287
See Light—Way.

Editorials—
The Money-lenders Act, 1808, 1
Buggested amendments to Election law, 6
Local Masters of Title, 9
English and Roman law discussed, 41
Law breaking in high places, 44, 87 )
The Lord Chancellor on judicial appointments, 46
A lawyer’s accounts, 48 .
The United States and Japan, 49
The Bupreme Court on Appeal, 49
Company law legislatioh, 50
Law examination—-Choice answers, 51
Company law in Ontario, 81
Judges and extra judicial business, 85
Bench and Bar, 89, 813
The law of contracts, 121
Addrsases at the Bar——Ancient and modern, 157
Wozlomen’s compensation, 185, 3851
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Editorials—Continued,

Do judges legislatet 188 .
Municipal ownership a failure, 188
A novel feature of negligence, 189
Criminal statisties of England and Wales, 160
- Legislation- in -Great- Britain, 190 - - - -- - - - - :
The law of Bills and Notes—Fictitious or non-existing payee, 225
The Statute of Frauds as a defence, 237 o )
Interesting points in Constit 'tioma! law, 241
Bench and Bar in England, 243 :
Defence of insanity in murder cases, 265
The doetrine of imputed negligence, 263
The Rayner and Thaw trials, 275
Funeral expenses, 278
Lord Justice Davey, 270
Collateral or casual negligence, 305
The Bench and the Press, 325
Admiralty jurisdiction over maritime treaty rights, 345
Judicial appointments and politics, 349
Gratuitous legal advice to paupers, 330
Workmen'’s Compensation Act, 351, 1853
Strikes and injunctions, 351
The legal aspect of race suicide, 385 )
The Judielal Committee of the Privy Council, 388
Appeals in eriminal cases, 390
Sunday rest and restaurants, 425
Legal ethies, 435
Mental suffering and Christian seience, 436
Assignment of debt, 437

Fishery concessions to the United States in Canrda and Newfoundland,
485

Waiving the benefit of statutes, 513

Assignment of debts, 515

Ineffectual wills, 516

Sir Charles Fitzpatrick, Knt., 518

Sentencing rowdies, 518

Lawlessness in high places, 510

Use of public streets, 520

Muarriage with deceased wife's sister, 503

Costs—Solicitor and clieny, 563

Legislation in England, 554

Power of Appellate Courts to cut down excessive verdiots, 555

Bills of lading, 633 ’

Dominion Statutes, 1007, 636

Hon. Mr. Justice Beck, 636

Judieial organization of Alberta and Saskaichewan, 736

Provincial power to incorporate Companics, 637

Ambulance chasers, 641

Lax administration of justice, 642

Agreement between solicitors and clients as to costs, 673

Ex parte and consent applications, 877

COrime in Canada, 679

Criminal liability of Bank Directors, 682

R.8.0. Vol. III, 683

An elective Judiclary, 884

A family of lawyers, 685

Lord Brampton, 685

Insanity statistics of Enpland, 058

Allowance of special damages in actions of wrongful dismissul of ser-
vants, 503
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<" Editoriala—Continued.

- - Prolixity at the Bag, 807 .~~~ - .
Married Womed’s Property Act, 612 .
Right' to use publi¢ stiééts; 813 - . :
Rights of parents to the custody -of minor children, 713

- Our -judicial system, 715
~Bir Charles Moss, 715 7
The Ontario Bar Assoclation, 718-
The Awmerican Bar Association, 718
Baggage and passengers on different trains, 718
Beovet Soclety foollshness, 710
The veracious ;;reés, 720
Certain points in connection with the Devolution of Estates Act, 753
The unwritten law, 764 ’

Electinns—
Sug{ested change in law as to, 6
Marking ballot—Position of mark, 621
Provincial ) :
Scrutiny—Disgua.liﬁcation of class of notesg—Appeal, 21.
Voterd Hst—Finality of, 21, 201
Casze stated by county judge—“(ieneral question,” 781
Munieipal
Declaration of qualification—Filing of, 534
Irregularity not affecting result. 534

See Liquor License Act.

Electricity—
Negligence—\Wire on publit highway, 21
Wire passing tl.rough trees, 813

Engineer —
See Contrast.

England—

Recent legislation in, 554

Executor and administrator—
No next of kin—Undisposed residue—FEscheat to Crown, 354
Remedy against estate for work done for administrator, 542
Testator's money in bank——Authority to draw cut, 559
Undervaluation by—Liability, 558
Devastavit—Statute of Limitations, 650

Estate tail— .
Disentailing deed—Execution of, by protector after death of tenant
in tall, 728

Estoppel—
By conduet, 70, 449
Evidence of, 208
Payments in mistake, 360
Hee Bills and notes,
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. Rthios of the law—
Counsel’s duty to clients, 435

Evidence—

- Commission—Examination~—Witness out of jurisdiction, 79
Judge’s discretion, 208 ' '

Proof of colonial laws, 445

Risk of losing—Inspection, 372

Aba_formgggtr al—Reception of, at sitbsequent—Ahsence of witness,

Judicial notice of lawa in Canada by Supreme Co 309, T

Of girl under 14 years, 619 ’ ! Court, G00. 778

8¢ Death—Trade name—Vendor and purchaser,

Examination—
Attachment for not attending—Conduet money, 614

Extradition—
Jurisdiction—Fugitive offender—Proof of colonial laws, 445

Execution—
Money brought to house after sherif’ in possession, §03

Exemption—

Agreement for lien—DPriority, 732
See Taxes,

Expropriation—

Market or potential value, 90
Evidence-—Limiting witnesses, 06

Only possessory right—Compensation, 288
Appeal from award—~Choice of forum, 334
Licensed hotel—Value to owner from license, 623
Decrease in value of machinery by, 624
See Mining law—Railway.

s

Faotor— ,
8ee Principal and agent.

Factories Act—
Privies—Owner—"“Fuctory,” 108
* Infant under 14, 532

Farmers’ sons—
Right to vote, 03

False imprisonment—
Evidence, 308

Fatal Aoccident Act—

Widow and posthumous child dependent on deceased, 652

Agreement between employer and workman—Claim of dependent, 602
Bee Negligense.
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Fences—

Line fence—Animals at large—By-law, 081
Ree Railway—Trespass. '

Se¢ Execution.

Fisheries—

Fishing rights—Clams on mud flats {Nova Scotia), 208 '
Concessions to the United States in Canada and Newfoundland, 465

Fixtures— :
Safe built into rented property, 261 .
Agreement as to removal—Subsequent sale, 261
Hire purchase agreement—ZEqu'table mortgage, 443

Foreign government—
Treasury notes of, 283

Foreign judgment-—
Agresing to foreign jurisdiction—Partnership, 282
Quebee Courts—Company not resident there—International law, 569

Fraud—
Misre‘)resentation—Deceit, 258
Wilful abstinence from enquiry, 583
8ee Contract—Stock.

Fraudulent conveyance-—

Post nuptial settlement—Intent—Surplus, 646
Marriage settlement—=Suspicious circumstances, 738
See Assignments and preferences.

Friendly society—
Payment of fees, 32 '

Funeral expénses—
Extent of, 278

Gaming and wagering— .
Cominon betting house——Race course, 280
Giving away medals bearing number—Prizes for certain numbers, 382

In foreign country-—~Loan for—Cheque for, 446
See Lottery.

Gift—
Fund deposited with trust company in name of donee, 568
Executed trust, 568

Grant—
See Deed,
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Guaranty—

Offer and acceptance—Right of grantor ¢ |
e acceptance—R cgt, rar grantor {o recover from debior, 177

.

Habeas corpus— : :
© Issue of two wrils—First irregular—Right to issue second, 530
Issue of to county judge’s Criminal Court, 781
Escape of prisoner—Re-capture—New writ, 703
Certlorari in eid of—Return of papers, 781
Rehearing case, 783
8se Immigration,

siealth Aot—

Isolation of premises—Liability of municipality for expenses, 780

High Court of Justice, Ontario-—

See Company—~Costs-——Tustice of the peace.

. Highway-—

Obstruction by municipal corporation, 64

Dedication—User by public—Darties, 102
User by sub-lessee inconsistent with dedication, 523
Ditch—Whether part of highway, 734

Mine under—Subsidence—Repair, 162

Destroyed by encroachment of iake, 257

Property of corporation in—>Meaning of “vest,” 440

See Electricity—>Municipal law—Trespass,

High treason—-

Resident alien's duty of allegiance, 896

Hire purchase agreement—
See Fixtures. :

Husband and wife—
Principal and agent—Qoods supplied on order of wife, 12
Restitution of conjugal rights—Separation deed—Covenant by wife
not to sue, 191
Deed by husband to wife—Subseyuent ereditor, 206
Marriage—Nullity of, 352, 461
Dissolution of English. by foreign Court-—Conflict of laws. 352
With deceased wife’s sister legalired in England, 553
Intestacy of husband—Contingent interest—Intestate Estates Act, 723
See Diverce-—Marricd women—Vendor and purehaser. :

Immigration—
Deportation of decedsed foreigners—Habeas corpus—- Appeal, 300 '

Income—
See Settlement,

Indian—

Title—Surrender of territory—>Money paid by Dominion—Contribu-
tion by Ontario, 367
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Indigent Debtors Act—
Effect of order for arrest, 663

Infant—

Injury to—Invitation, 532

Employment of, under 14—Factories Act, 532

Purchase by—Ratlﬁcat1on—-Repudla’cxon——Amendment 701
Conveyance to railway-—Tenant for life, 577

See Master and servant—Mortgage—Rallway——Trusts and trustee—
Will, construction.

Innkeeper—
Liability for loss of property of guest 411

Insanity—
See Murder.

Insolvency—
See Assignments and preferences.

Inspection—
Before trial—Trespass, 372

Insurance—
Accident
Notice of accident—Omission to give—Liability, 776
Fire
Change in nature of risk—Landlord and tenant—Notice, 255
Notice required of additional, 287
Life
Assignment of policy as security for debt, 105
Re-insurance—Unreasonable elause, 284
Varying apportionment—Postponing payment, 409
Note for premium—Liability when policy voided for non-pay-
ment, 375
Voluntary payment of premiums by third party—Lien for, 500
Declaration in favour of wife and children—Varijation in favour of
creditor, 568
Change of beneficiary, 573
Marine.
Damage capable of being insured, 246
Warranty of freedom from capture—Title of captors, 620
Prohibited waters, 741
“Whilst at port or place,” 773 ’
Transit of goods—Risks by land and water—Damage by insect, 12
Against damage from leakage from fire sprinkler—Effect of frost not
provided for, 404
Agent—Payments induced by fraud of, 619
Avoidance of policy—Recovery of premiums, 619
See Constitutional law—Parties—Sale of goods.

Interest—

On account stated, 30

Mortgage—No provision for interest of the maturity, 626
Meaning of “liabilities,” 626

See Banks—Company—Constitutional law—Vendor and purchaser,

-
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International law—
8ee Constitutional law—Foreign Judgment

Intestate Estates Act—
See Husband and wife,

Joinder—

Of causes of action—Tort—Alternate claim, 162

Payment of lump sum into Court, 620
Waiver, 718

Judge in chambers--
See Certiorari.

Judges—
Legislation by, 186
Libels on, by the press, 325
Electire, 684 .

Judicinl appointments-—
The Lord Chancellor’s views on, 46

Judicial Committee—

Of Privy Council—Name of, 40
Benefit and usefulness of, 38y

Justice of the peace—

Criminal information for acting illegally——No corrupt motive, 34
Jurisdietion—Breach of peace—Binding over, 851
Quarter Sessions—Jurisdiction of High Court, 698

See Magistrate’s Court—Summary triel,

Jury—
Questions for, 111, 158
Right to return general verdict, 383

Questions of fact——Appellate Court interfering, 779

See Malicious prosecution.

Jury trial—
Action for illegal seizure, 75
Judge's charge—Withdrawal of case, 164
Right to, in negligence cases, 177, 378

Investigation of nccounts«aatnkmg out notice, 108

Labour union—
8ee Trade union.

Landlord and Tenant—

Default of landlord in repairing house——lnmn to tenant’s wife, 91, 529
Payment of rent in advance—-—Varmtwn of contract. 180
Parol lease-—Rent commemmg at future date, 214

Underlesse: —Not an “assign,” 330
Permissive waste—Liability, 451
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Jaadlord and TenadtQCszti»n1¢ed.' _

Creation of tenmney at will, 844
Distress—Gonds of lodger—Right of action against bailiff, 245
Lien on machinery-—Loss by fire, 744
Lease-—Forfeiture for non-payment of remt, 525
Under lessee—Reliof, 526 = = == =
" Optioan in—Winding-up or purchase, 537
B{ mortgagee as “ngent,” 818
License to assign-—Unreasonably. withholding consent, 840
Pryment for leave to assign, 731
Covenant running with land, 399 o
By sub-lessor to perform covenants of head-lease, 399
To pay all rates and taxes—Water rates, 521
For renewal~-Cost of searching title, 616
To Icave in repair-—Date of breach, 744
See Fixtures—Insurance—Light—Negligence—Vendor and purchaser,
Elections i
Suggested change in law as to, 6
Marking ballot—Position of mark, 621
Provincial
Serutiny—Disqualification of class of voters—Appeal, 21
Voters’ list—Finality of, 21, 291 ’
Case stated by eounty judge~—‘“General question,” 781
Munieipal
Declaration of qualification—Filing of, 534
Irregularity not affecting result, 534
8ee Liguor License Act.

Law Associations—
Hamilton, Ontario, 120
Ontario Bar, 716
American Bar, 716

7 Lawlessness—

Law breaking in high places, 44, 87, 518

Lawyer's acoounts—
Care in keeping, 48

Legislation—
Do judges legislate, 186
In Eugland, 190

Libel and slander—
Libels on the Bench, 325
Privilege—Ordinary course of business, 365
Practice—Pleading—Fair comment, 368
Non-trading corporation, 710
Of title—Report that house haunted, 778
Bev Costs—Discovery,

Light-—
Easement——Acquisition of, by tenant, 14
Servient and dominant tenement—Surrender of lease, 14
Alteration of dominant tenement, 54, 522
Obstruction—Claim under grant—Walver, 737"
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Lien—

S¢e Conditional sales—Contract—Exceution —‘;\fechanics’ Lien—Tax
" sale~=Woodman's ‘Lien Act.

Lien Notes Act, Man.—
Charge on land—Chattels-~Order—Cavent, 207

. Life tenant—

And remainderman—Trustee retaining hazardous investments—in.
. come, 393

N

Limitation of action—
Action in rem, 438
See Accounts—Yukon Territory.

Liguor License Aot—

Local option—Voting—Town divided into waras, 60
Treating, 60

Adoption of by-imv——\—'nting, 533, 863
Bale by agent, licensed, but owner not, 619
Conviction for ~ceond offence—Imprisonment, 783
Habeas corpus—Certiorari in aid, 783
See Canada Temperancs Act-—Municipal law.
Local option—
See Liquor license—DMunieipal law,

Logs—

See¢ Lumber,

Lottery—

Keeping a place for—Use on one cecasion only, 100

Lumber—
See Woodman's Lien Act—DBanks and hunking.

Lunatics—

Foreign curator—Transfer of securities, 413
Receipt by receiver after hix right to act has censed, 843
And the race problem, 680

Management of property of, without security, 791
Machinery—
Meaning of word, 785

Magistrate—

Nee Justice of the peace.

Magistrate’s Court—

Writ to serve out of county—Requiremeni as to fees, 215

Malicious prosecution—

Reasonnble and probable eause—TFunetions of ju({ge and jury, 111, 568
Termination of proceedings favourable to plaintiff, 202

RS A
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.
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: Recovery of costs—Common religious interest in subjeot of action, 780

K

" Malicious motive, 778

e,

_ Maitland; F. W ,
__Obituary notice, 418 ...

Mandamus—

Remedy by-—Procedure, 788
See Municipal law,

Maritime law—

Colligion——RBoth ships in fault—Re-opening question, 983
Government ships, 100 :
. Violating rules not affecting accident, 101
* . In foreign waters, 252 -
With vessel at anchor—Proximate cause, 302
Tug and tow, 336 .
Total loss——Damages paid by wrong doer—Right to, by insured
and insuvrer, 521
Overiaking vessel—Duty of, 589
Mnngurn af Anvings, 694, 721
Indemnity—Third party notics, 721
Admiralty jurisdiction over Maritime treaty rights, 345
County Court jurisdiction, 390
Right of appeal, 289
Charging order for costs, 163
Trial—Balance of convenience, 180
Action in rem—S8tatute of Limitations, 438
Bill of lading—Position of charterer, 245
Limitation of lability, 283, 498
Time and place of loading, 364
Increasing liability of shipowner, 695
Contracet of .affreightment-—Exception—Deviation, 401
Contract nf ~arriage—Construetion, 246, 448
Charter pa..y—Demurrage—Strikeé causing delay, 400
. Sundays, ete., excepted, 447
Implied conditions, 409 -
Lay days—Exception of Sunday and holldays, 775
Tusurance—Damage capable of recovery, 240
Murigage of ship which is fhsured, 280
. Repairs by mortgagor, 280
Salvage-—Appraisement, 247
Agreement—Prineipal :nd agent—Master, 280, 521
Foreign bottoms—Juriadic.on, 252
Goods supplied to ship—(radit to ship—Owner's Hability, 338
Seaman—Contract for ordinary voynge—Refusal to geo to belligerent
port, 402, 447 :
Desertion—Wages, 590
Wages of, left in port—Discharge, 700
Expert evidence when Court assisted by assessors. 580
Shares in ship—Unregistered morigage-—~Contract to sell to part
owner~-Notice, 724
Ree Bill of lading.

Marriage—

See Husband and wife,
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Married women— ‘
. Restrnint on antieipation, 360
Beparate property of—Ownership of goods in husiness carried on m
N dw;fe’slna;ne. 5?‘:"
eed for husband joining in conveyance—Recent legislation, 612
i : Wife car:y}ing»gn__buainess-nig Sation, 7
. - o 7 See Biishand and wife,

Master and servant—
Contract—Plece work—Diamissal, 13
Obiigation to provide work, 13
Of employment—Equitable jurisdiction as to, 121
Construetion, 253, 308
Wrongful dismissal for insolence, 76
For incompetence, 253
Bpecial damages in actions for, 503
Liquidation of company—Discharge of rervants, 78
Negligence—Workmen's -Compensation Act—“Dependants,” 70
Defect in machine, 102, 195, 401, 532 .
Injury to child under fourtecn—Defeviive elovator—Invitation, 532
Acts in course of employment, 661, 606. 732, 734
Infatt—Duty of master to instruet, 7382, |54
Foreman-—Neglect of, 732, 734 .
Action for benefit of foreigner—ILord Campbell's Aet, 265
Common employment—Negligence of fellow servant, 308
Engagement of servant onbehalf of combinations of firms—Restraint
of trade, 353, 308
Driver of motor omnibus {s a “workman,” 501
See Nagligence—~Workmen's Compensation Act.

Mechanics’ lien—
’ Effect of taking note for claim, 77
Application of Act to railway companies, 105, 561
Material man—Appropriation of payments. 263
Registration of one lien against threv owners, 450
Completion of contract—Time for filing cluim—Appeal, 680
Btatement of claim—Time for filing, 783

Medical Aot—

Practising medicine, 56

Medioal practitioner—
Negligence—Evidence, 72
Infamous conduct—Erasing name from rvegister, 173
Objectionnlie advertising, 190
Sec Conastitutional law.

Mens rea-—
E'\'idem'eb of, 409"

Mining law— )
Hydraulie rights—Riparian rights, 100
Mine under highway, 162 :
Salt mine—~Right of adjoining owner to pump brine. 249
Payment of workman in store goods, 207
Summary convietion—Appeal, 207

.

Ty »

nilure to Sile consent—=fxecution, 785 P
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Mining law—COontinyed, - = . S
Expropriativ . of .land for public purpeses—Right -of support- frpm
O oliing Tund; pay | T TBosTmRIgR ot support T
Agresment—Construetion, 303 - e
Reservation of mines<=Property in sub-soil, 860

. Looation under -obsolete Act--Re-location--Abandonment, 460

e .. -Work on _adjoining -elaim; 480————— - oo o et
Placer mine—-Trespass pending litigation, 505

. Blending materialz~~Conversion, 505 ,
 Pleading~-Juriediction, 869 :
Subaqueous mining—-Breach of contract—Btatement of claim, 508

Mischievous enimal—
~ Damago by, 86

Misdirection—
8ee Sale of goods.

Misrepresentation—
Ses Fraud,

Money Lender's Act—

Discussion of its provisions, 1

Mortgage—
Redemption—Execution creditors—Priorities, 58 )
Constructive possession by morigagee of vacant land, 707
Deed absolute in form intended as security, 709
Acknowledgment obtained by duress, 709
Action of sovenant after foreclosure, 208
Power of sale—Accounts, 222, 261
Surplus proceeds——Realty or personaity, 381, 815
Consolidation of mortgages—~Contract—Intention, 329
Administration—a—ggament of interest by devisee of mortgaged pro-
perty, .
Foreclosure of several charges—One omitted—Effect of—Res judicata,

305
Bale of p%r%t charged wich whole mortgnge—Mortgagee of part .id,
4

Purchase of, by father of infants entitled to equity, 366
Of proceeds of sale of land—Pa¥ment into Court-—Right of mortgagees
to fund, 522
Priorities—ILogal estates—Negligence, 610
Equities equal, 729
Possession—Acknowledgment to prevent statutory ‘bar, 707
Ses Assignments and preferences—Costs—Interest—Negligence.

Municipal law—
Illegnl e:;genditure—-—Action by ratepaper—Attorney-Goneral a party,

Disqualified councillor eontinuing to ait, 208
Treasurer—Duty of, to obey precept to predecessor——Mandamus, 420
Misfensanre~—Wrongful aet of committee of council, 84
Liability for injury to traveller, 84
Contract—Necessity for seal, 573
Negligence—Excavation insecurely guarded on highway, 65
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' Hmoipgl__hw%cwctiaaued. _
. Notice of action, 118

Non-repair of highway—Notice of. 45
Bad drainage, 70% y &

By-laws—Omission of essential part, 23

~ v~ Loeal optlon—Vote—Town divided into Wards, 60, 580, gsg

‘Three-fifths majority—Computation—Illegal votes 533, ‘571
D-RO. ot entitled to vnte‘on-—Se!ecti;xg of, 870
signation of newspaper—>3ieaning of “week,” 357
Restraint of trade, 220 pape & " BT0
Regulating weight of bread, 40p
Trade licenses—Registration, 383
Publication .of—Irregularity Ineurable, 536
Who may vote on, 587
Becrecy—Poll in each sub-division, 507
Early closing—Quashing—Petitioner not of specified class, 560
Time for final passing—Withdrawal of petition, 560
Non-compliance with, by council—Delegation of duty, 739
By-law or resolution—Approval of plans, 829 ,
Liability of county for maintenance of bridge, 702 .
Compensation for land injuriously allected—Advantages derived, 408
Res Drn%nage‘——Fencea—Highway-—Liqyor License  Act—Receiver—
axes,

Municipal ownership—
Evils of, in England, 188

Murder—

Evidence—Statement of victim-—Res gésfaa, 253
Defence of insanity, 268, 275

Navigation—

See Maritime law—Rivers and streams,

Negligence—
Causing death of child--Loss of service, 11

Funeral expenses, 11
By driver of vehicle on highway—Liability of owner—Master and ser-

vant, 20

Medieal practitioner—Evidence, 72
Fire caused by-—Evidence, 75

Fumigating purposce—Fletcher v. Rylunds, 578
Liability of contractor for negligence of employee, 117
Landlord and tenant, 117
Bicvelist upset by ghicken, 180
Failure to keep up insurmnee on mortgaged property, 230
Landlord and tenant—Alterations—Contractors, 661, 786
Ultimate, 112 |
Right to jury trial, 177
Dimages, 251 :
Imputed—Doctrine of, considered, 268
Collateral or cnsual, considered, 305

Liability of principal for acts of g contractor or his servants, 308
Construction of building—Collapse of wall=Vis major. 508
Death of person onerating light in theatre—Liability of owner, 535
Notice of netion, 582
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'- Negﬁgenﬁvt;ﬂténued.j o

Operation of mineﬁmmglpyms",linbility,"?sa; g o
Contributory, &7, 08; 113, 251, 404, 464, 530, 582, 584, 613
‘Quebes-law ‘&8 to liability for death by, 825 ’

Cases in United States, 552, 702 )

See Bank--Carrier--Cheque~=Fatal - Aceidents: Aet-—Medienl  practi-

o —Higuer=<Hlentritity—~Maritime Jaw—Mischievous animal-—Pub.
lic worké-—Master and servant—Railway—Stireet railway.

Newfoundland-— -
Fishery concessions in, to United States, 465

New trial—
- 8ee Verdict,

Newspapers—
Ignorance as to legal matters and improqer criticisms, 328, 423, 511
Oftering to give advice to readers—Liability, 363
Libel in—Jurisdiction, 409
Fair comment—DMallied, 733

Rovation—
See Contract.

Nuisance— .
Notse—Trade district—Inecrease of noisge, 622
Statutory powers, 607

Office—

Compensation for loas of, 733
Solicitor not an *officer.” 733

Option— :
Renewal and modification of—Assignment—Rights of cssignee, 456
Death of party-~Right to commission, 462

Parent and child— :

Contract for nu;;lport in old age, 69

Conveyance {o children for maintenance, 100, 563
Independent advice~Rensonableness, 100, 583

Contract for transfer of custody of child, 172

Cnntraet as to custody of child—Publis poliay, 787

Right of custody, 713

8ee Negligence.

Parliament—
Bovereignty of—Church laws, 785

Particulars—-

Order for—When and for what purpose made, 459
See Bpecial endorsement.
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Parties— -
- Avolding. multiplieity of aotions, 28 .
Actlon against guarantors of note, 28
?ddié;g-‘ cz}spéa.;ntéﬂ'—»'(:onsent, 37 :
oinder of defendunts—Two companies i i :
Se Bills and notae—Tighways, | o B

Partnership— . .
Death of partner—Rights of survivor--Winding-up, 15
Scope of, and rights of partners, inter se, 93
Limited, 219, 580
Agreement—Construction—*Professional misconduet,” 305, 722
Auctioneers—Implied authority to partner to accept, 774
See Foreign judgment—Restraint of trade—Will, construction.

Patent—

Declaration that expired grant was invaliq, 33
Se¢¢ Crown lands.

Patent of invention— :
Infringement—Condition as to sale of products—Purchaser without
notice, 16
Supplying invention at reasonable price, 2
Use of patented device——Evidence, 20
Sale in England—Delivery abroad, 553
Novelty, 336, 380 .
. New combination of old devices, 380 .
‘Pauper—
Injury to—Liability of guardians, 501

Pawnbroker—
Refusal to deliver up goods pledged—Exeuse, 774

Payment—

Whether capital or income, 104

Payment into Court—
Wilh denial of lability—Recovery for less than paid in, 161
Payment out, 161
Seale of costs, 166
Without denial of liability—Death of plaintitl before trial, 1M1

Permissive waste—
Sec Lundlord and tenant.

Perpetuity—

8ee Vendor and purchaser.

Pecrage—

Surrender of to Crown, 284

Petition of right— '

Amendment—Consent of Crown,
Ses Constitutional law.

s
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Particulars—Lost grant, 53
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Police magistrate— o
Jurisdiction—City or county, 28, 450, 783
Police Péension Society—
Judicial duty of directors, 04
Possession—

Se¢e Easement—Vendor and purchaser, ' .

Posthumous ohild—
Se¢e Fatal Accidents Act..

‘CANADA LAW JQUENAL,

.

Power—
Exeeution of, 62
Speciasl-—Exercise of, by will—Intention, 329

Practice—

Judgment for want of statement of defence on default of appear-

ance, 504 ’
. Btatement of claim differing from endorsement on writ, 410, 422
Service out of jurisdiction, 382

Order for sale of real estate pendente lite, 384

Administration—Conduct of proceedings, 439

Striking out aefence~—~Abuse of Court process, 499

Costs—Counterclaim—Abatement, 740

Action pending in Court of Appeal-—Application in High Court—
“Further proceedings,” 811

Certiorari—Crown rules, Nova Scotia, 578

Interlocutory or.final order, 645

Ex parte and consent applications considersd, 677

Condition of Ontario judicial system discussed, 715

Amendment—Statute of Limitations—New trial, 746

Bee Administration—Appeal-~Certiorari~—Charging order—Contempt
of Court—Counterclaim—Costa—Discovery—Evidence-—Exam-
ination-—Inspection—Joinder—Libel-—Parties—Payment into
Court—"Pleading—Special endorsement—Vanue,

‘Principal and agent—
Words “doing business,” 158
Mercantile agent—Authority to pledge—Custom, 396. §27
Commtission—8ecret profit by agent, 353
When earned, 538
Undisclosed principal, 587
. 8e¢ Company—Trade unlon.

Prison statistios--
in England and Ireland, 690
. !
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Privileged communication— -
Report of railway offielals, 483

Prohibition—

- ...._VWhen it.will lie to interpret a statute, 256 . . ..
Inferior Court—Jurisdiction—Alternative remedy, 281

Prolizity—
Address at the Bar in Rome, 137
; Discussion on, 807

Proximate cause—

Law as to, 792
See Maritime law.

Public schools—

Change, of site—Meeting—DPoll, 63
Right of farmers’ sons to vote, 83

Public works—
Negligence of servant of Crown—Evidence, 338

Quarter Sessions—
8ee Justice of the peace,

, Race problem—
' * And lunaey, 686

Race suicide—
Legal aspect of, 385 -
Railway—
Negligense—Animal on track, 23, 301, 341, 680
Sparks from engine—Inflammable material, 38, 263
Crossing ~ .ck—8ignals, 08, 197, 884
In town—Warning—Infant, 200
Animal on track—Fencing—Adjoining owners, 301, 660
‘Bpecial agreement as to lability. 341
Work train—Protecting by flagmen—ILiability, 404
. Common law liability, 404 :
. Head office—Nctice of claim.
Expropriation—Entry on lands before proceedings, 178
Appeal from award—Choice of forum, 334
Cost of application for warrant of possession, 750
Incidential powers—Ultra vires, 192
Excessive” tolls—By-law-—Approval by Governor-in-council, 218
Right of way--What constitutes,
Carriage of passengers—Rates and accommodation, 534
Trafle conditions—Bettlement of, by railway commissioners, 633
Baggage and passenger on different trains, 718
Farm crossing—Maintenance, 5§62
Rallway Act, 1983, governa C.P. Ry. Co, 711
Purchase of land for-—Restrietive covenant, 728
Re-zale of land not required, 728
" See Mochanics’ lien—Railway commissioners—Tenant for life.
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__Eaﬂway commimonm, Burﬂ of~—

Jurisdlotion of, 534, 502, 833

. Duty of, to reguls.he trafic conditions and Habihties, 833 -
See Railway.

Or. equitable execution, 374

Duty to deposit money in bank promptly, 878
Acting after right to eet has ceased—Surety, 943
Purchase by, without ranction of Court, 724

Reference—
Master—Suggestion of bias, 202

- Reminder.nan- -
See Tenant for life,

Registry laws—
Appointment of registrars, 10

Britiah Columbia——Construction of statute, 223

Unregistered charge and subsequent registered conveyam-e, 204

Rencission—
S8ee Vendor and purehuser

Res gestae—
Ses Murder.

Res judieata—
See Mortgage.

Restraint of trade—
By-law—Ultra vires, 220

Master and servant—Combination of firms, 355, 392
Conspiracy in—-Criminal offence, 403, 546
Partnership-—Competing business, 564

Sale to company—“Continue to earry on business,” 566

Restraint on alienation—
Limited, 202.

Restraint on anticipation—
See Married women,

Riparian rights—

Letters patent—Title, 18

Laws of England and of Quebec the same as to, 19
And of British Columbia, 178

Taking sand from bed of river, 175

Prior rights—Appropriation of water, 178

Withdrawal of support for subterranean water, 309

Abandonment of pre-emption, 630

)
A
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Riparien. rights—Continued.

Preseriptive title—Mill.-dam—Interruption, 745
Unreasonable use of water—Damages, 745
8es Rivers and streams,

Rivers and streams—
Navigable and floatable waters—Obstruction, 18

Booms—Floating logs—Freshet salvage, 19
Ses Watercourse,

Roman law—
Contrasted with English, 41

Royalty—
Payment in nature of, 194
Bee Author and publisher,

Bale of goods—- v

Perishable articlea—Merchantable condition—Depreciation, 114
Warranty implied as to quality—Dainges, 180
Trial—Misdirection, 216
Contraet to insure against all risks, 402
Warranty against deteution, 402
Sale of several articles—Only part supplied, 458
New contract subject to terms of old one, 458
Machinery—Agreement for lien—Delivery, 662
Bee Banks and banking.

Salmon fishery—
Impeding by stopping flow of water, 02

Salvage—
Bee Maritime law,

School law—
Enforcing writ of execution by levy of tuxes, 381

Seal—
Bee Municipal law,

Secret Bocieties— '
Foclishhess of initiation forms, 719

Security for cosis—
See Costs.

Seduction—
Nee Criminal law-—Discovery.

Separate schools—
Teachers of—Position of, 285
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' Ree Writ of simimoxia.

Settlement—

- Protector——Disentitling deed, 831
Power of appointment—Trustee directéd to pay and transfer, 523
Profits from new shares-—Substitution of shares, 772
Accretion—Capital or income, 772
8es Trusts and trustee,

Set off— :
Of damages against debt—Assignee—~Notice, 259

Shares—
Se¢ Company-—Maritime law.

Ship--.

Bee Maritime law.

Slander—
See Libel and slander.

 Slander of land—
Statement that house haunted, 118, 378

Solisitor— -
8ee Costs—Office—Solicitor and client.

Solicitor and client—
Unsigned bills—Agreed to by client—DMortgage for balance due, 281,
527

Authority of solicitor trustee to charge for services, 356
Agreement as to costs—Champerty, 575, 648, 651, 633, 673
Charging order for custs—Receiver—Trustee, 844

Special endorsement—
Interest on account stated, 30
Judgment-—Irregularity, 30
Claim on note and guaranty-~Particulars, 790

Specific performance——
Ses Vendor and purchaser.

Speedy trial-—

See Criminal law,

Statute of Frauds—

Considered as a defence, 237
Agreement for sale of land--Costs, 209
8ee Vendor and purchaser.

Sratute of Limitations—
Aee Limitation of actions,
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Statutes— :
goS(z v:l. 3—--PCnntlez:Ata of,‘ L ’
nstruction—Penal Act—'Machinery therei i " 29
Presoding sstion 2 241 Yy therein mentioned,” 224
Interpretation of—Prohibition, 256
Taking- judisial “notice of, 300
Waiving benefit of, 513
See Registry law,

Statutory powers-—
Nuisance—Noise, 697 }

Stay of proceedings—

Couse of action nut of jurisdiction-—Defendant {empovarily within, 647
Pending appeal, 711 :

Btreet railway—

Negligence—Piling snow on side of track, 57
Shuiting off power approaching track, 112
Injury to child—Failure to provide fender, 212
Excessive speed—Gong not sounded, 251
Passenger projecting head, 452
Alighting behind car—Crossing track—Sounding gong. 530
Use of street by—Payment Ly percentage, 09
Agreement as to, 520
Construction—Extension beyond city limits, (96

Btrike—

Ses Trade union.

Stock—

Fraudulent transfer—Personation—Broker, 500

Summary conviction—
Want of jurisdiction in magistrate, 70
Warrant must allege wilful intent, 422
See Mining law.

Summary trial—
Jurisdiction of magistrate—Trying second case before first decided, 484
Punishment—Previous conviction, 705

Sunday—
Contract made on, 224
Rest and restaurants, 423
Hes Canada Temperance Act.

Support, right of—
See Mining law.

Supreme Court of Canada—
8ss Appeal—Evidence.
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Burrogate Court—

Taking accounts—Jurisdiction—>Mistake. 28
Jurisdietion—Manitoba, 285 .

. Taxes— ... . . i
Exemption from—Establishment of industry, 334
Omission of, from rell, 378

Tax sale— .
Lands not in list—Deseri} ;ion—Non-compliance with Aet, 167
Lien for purchase money-—Interest—Repairs, 167

Tenant at will—
8ee Landlord and tenant.
L]

Tenant for life-—

Remainderman—Trust for eonversion, 194
Return of capital out of income, 361
Infant—Conveyance to railway, 577
1"owm‘2 to postpone conversion—>Property not producing incume,
724 :

Tenants in common——
Or joint tenants, 109

Tender—
8ee Vendor and purchaser.

Thaw trial—
Curious administration of justice, 2

Title—

See Deed—Riparian rights—Vendor and purchaser,

-
i

5

Trade mark—
Infringement—~Coined word—Imitation, 59, 658

Trade name-—
Imitation—Defendant using his own name, 293, 848, 705
Use of appropriated name, 440
Similarity of name—Transfer to company, 046
Name deseriptive of article, 728
“Caleulated to deliver”-Onus of proof, 773

Trade union—
Raising funds for maintenance of memwbers of Parliament—Rules of
of union, 364
Liability for acts of delegates, 35
Payment to workmen on strike, 55 .
Strike causing delay in performing contract, 400
Combined action—Intention to inflict damage, 1.8
Strikes—Use of injunction to prevent, 351 -
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Trespaus-—
Claim of title by adverse possession, 68
Failure to*maintalr fence, 172
Wrongful removal of timber—>Measure of damuges, 450
Fowl straying on highway—Damage to cyelist, 621

Trial—
Bee Action—8Sale of goods.

Trusts. and trustees— -
Trustee de son tori~ Tnfont trustee, 31
Infant—Jurisdiction of Court, 31
Precatory trust—Execution of power, 62
Breach of trust— Dumages. 204
Neglect of solicitor—Construetive nntiee, 392
Trustees retaining hazardous sceurities, 3493, 772
Assigament by cestui gue trust, 440
8ce Crown—Gift—Receiver—Rettlesent--Solicitor and cbent,

Ultra vires—
See Railway—Rertraint of trade.

Unwritten law, the—
Of the United States—Anarchy, 7035

Vacation—
In England—Change in dates, 243

Vendor and purchaser—
Title—Recital niore than 20 years old, 107
Defeet in—Agreement not to interfere with light. 646
Speeific performance—~Correspondenee—Acceptance—Agent, 100
Bale of building not attached to land. 218 )
Reservation of claim for compensation, 22}
Sale by trustees at request of henefieiary, 358
No power of sale, but title in trustee, 350
Resciss’an by vendor—-(irounds for—“Withont prejudice,” 359
Ri 1t to—Requisitions—Waiver, 371
Option—ZLesgsor nnd lerzoo—Remoteness—DVerpotuities, 53
Anihority to contraet—Specific performance, 301
, Person holding, agreeing to sell, 575
Reservation of mines—Property in sub-enil, 380
Error in conveyvance—Common mistake—Reetifieation, 442
Specific performance—Repudiation of contraet after judgment-~Title,

Authority to agent—Mpecifte perforranee refused, 585
Tnterest does not run till title shewn, 44
Contract—Delivery of registerable conveyanee—Rescission, 448
Part performance hy taking possession——Statute of Frauds, 780
Making title—Obligations of vendor and of purchaser, 449
Boundary line—Tnterference—Derogation from grant. 510
Conditions of sale—Deducing title—Outsianding estate, 52
Agreement for tender—Division—Reservalion, 636
Adverse possession—Evidence to prove, 708
Claim by wife living with husband—Amendment, 708
8es Attachment of debts-—Company—Contract —Deed—Option—Seitle.
ment—~Rtatute of Frauds,
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Venue— - :
Ohantﬁ—Contmt 25 : .
Bee inal law.

A,_Jl'ezdlctg—- .

Exmive—-Power of Appella*e Courts to cut down, 555

i Vis major—
: See Negligence,

Volunteer corps—
Commanding officer ordering goods for-—-Liabihty 446

Voters’ list—
BSee Criminal law—Elections,
L ]

Waiver—
Waiving the benefit of statutes, 513
Nee Joinder.

War—
Between U.B. and Japan—England's attitude, 49 -

Warranty—
See Adulteration-—Damages, measure of—Sale of goods.

Water—
Supply of, for domestic purposes——Wasnmg automobiles, 698

. Waterco\me«—

* United States’ decisions as to, 464 .
- Sec Highway——-Ripanan rights—Riveras and streams.

Way— :

Public lane—Strip of land used as part of—User, 257
Appurtenance-—Loss of right to user, 357

Extinguishment by unity of owners}up—~§everance-—-Reservation, 704
See Easement,

will—

Proof of—Costs, 72, 301

Bevera] testamentary documents——l‘ntention, 192

Bole executrix incapable of acting, 247

Testamentary capacity—Undye influence-—Improper suggestions, 3383
Inetfectunl—Attempts at restrictions, 516

Speciman of a remarkable, &

Exeeution—Procurerent by importunitv, 572

Incorporation in will of unattested document, 614

Codicil—Form nnl position of, 771

8ee Administration.




Will, construction— .

uest of personslty—Power to otea;te chany v
%g'eafmy tﬁsb—?ogier—Emution, ag | nee o faad, 16
Life estate, 26, 572, 818, 771, 785
Money Invested in special securities—Change, 52
Legacy to school—Discontinuance of, 194 &

Devise to two—Death of one—Tenants in common, or joint tenants, 100

Restraint on alienation, 201

“My first family’—“Survivors,” 215

Power to executora to'retain hazardous securities, 249
Charity—Qift to vicar, ete, “as they shall think fit,” 393
Residue---Gift of, in sliguot shares—~Forfelture, 304

Bequest of personal property “deseribed in s gonsral manner,” 306
Annuity out of income-—Alternative gift, 353, 624

Direction to purchase—Death of annuitant before purchase, 352,

Gift to son at 35—Discretionary trust, 354

Conditional bequest—Forfeiture—Residence, 358
Restraint on anticipation, 360

Residuary legatee—Land acquired. after date of will, 438

Legavy payable on-legatee obtaining certain age-—Death of vesting, 428

Power of sale to my trustees—Exercise by surviving trustee, 420
Trust for accumulation, 443
“Borr in my lifetime”—Posthumous child, 502
Child in ventre sa mere, 502, 091
Bigamous ma.rriage—-"Wife" or “widow,” G616
“To my wife,” 667
Partnership—Specific duvise, 617
Vested legacies—Interest on, 691
Express trust of residue——Partial failure of benefleial interesi 891
Gift to child dead at date of will, 693
Gift for life and then to “sons in succession,” 771
Life estate to wifs—Power of sale—Income, 785
See Exscutor and administrator.
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Winding-up-—
See Company.

Woodman'’s Lien Aoct—
No lien on lumber, 627

Words, construction of— .

Appoint, 320
Assign, 331
Book, 62
Clerk or servant, 244
Contemplated work, 408
Crossing, 530
Defendants, 78 .
Doing business, 168
Factory, 10°
First family, 18
i Further proceeding, 511
" Lisbilities, 626
! Lacation, 168
Machinery, 785

Officer, 81, 733

Owner, 108

Practically completed, 169
Preciding section, 224
Professional misconduct, 385
Residence, 368
Subgequent purchaser, 373
Survivor, 2156

Sworn, 347

Vast, 460

Week, 570

Without prejudice, 3569
Workman, 397, 501




Propowd hﬁon Ate vf-rauds on -smployers; 185 .
Meaning: olfeq“‘;orkmm,” 397% m ’ .

, See Fatal Ae@ident Aatunaster .and. Servunt.

Writ of- lummomm

Servies out of ;umdiction——’.l‘ort committed wii'.hin, 27
Libel in newspaper, 489

Endorsément on- tatemént of claim differihg from, 422

Yukon Territory— N

. Limitation of actions in, 18




