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(c.) Conventions

Colistitutional amendmeints iuay, take. the. fqr.,M,-,Cýf' Cha-uging
Iaw 0U- "]HY the. f oriii of making:a new law. Authority

to make cons'ûituti-orial uriý,liâlonts is':j therefore S iluPlY authority
to m ake constitutional

The que-tion arises-. ';ho novi, has,,.au:ýhority. tý&,, amend- theConstitution of Canada? Considerlný_-,, that-expression-in:ýits wý_dest,
sense as indicated above, 'V.Ie must lQok f irSt at t h,&ý r t-is
Aiiierica Act of 18e7, Wé find that there, areý%,_provipionqý iný.that_
Act thnt are subject to alteration.leither by, the.legl,51àtures.- ofthe provinces or by the Of. Canada. Thus ý8ecýÎons 40P41 47 ,uales130 and 131 begriii with the wordis s t4e i amont - ofCanada otherviise providosr. thprerore ariend-ý,able by the 1-'arliarieiitof Gana(ýa. Y, 8.384 134, t4ad 1135 applye: unless LhQ appropriate logis -'lot
.ýrovide.s-II and "Ghey are therofore subject to alteration by prQv.incialenactpicnt. Under Head (1) of 1,3oction 9('3J the logislatures of the
,provinces -1 ave -eXpress atithority te artiend tIjc.constjýUtj=-of theProvince., except as regards -, the office -of --li-putengat -goVernoÊ*...4i Under this authority, the, lo,,,,islaturQs hava :authcrrity to change andhave changed, -sections 70 e -72, .731 77 80 aacIr, ýî65.,: lt.:;5houla,bc Pointe d, out , however, that, ý 'GIIc.ýaptuaI text _0f, these. pýroVLsIoh3of the British North _Aûierîcaý Açt are-not Su4ject _.t"ý change by,Parliarient or the- legislatures;,., it is:ý nôt. the Ac4 as ýsucýh. that J-S..,amendable, but: ratber the law as Oxprer>sed in týio:s,,e prqvuýions* .The enactilleut by ParliwSet Pr the. as-. the:,Qaze MaysaUstitutes a zeiv., law f or the ý.awý tcontàined in'thýôseý sectiôns-of the,,British North Amerîca -AQt that ls:,, id' eVerYý.-jzenspjý aconstýtut!onal amendment.

CQnst Itut icInal laws Imay. also b e:! made by ýPar1iaxaent o-r: the,;logislatures, under the enumerated hends of Sectioâ q2,ý , Thwsunder Head,(8) of Section 91 or Ilead (4) of Section 92P laws couldge made respe-cting qf f Je-eq involved La the Coll.3tItL-t IQný!

Section-1-29, of theý.BrItish Nox th Amer Icu, Act- cont iaues,existing jaws in force, buts-uýj:ect t(>. -be. repeal-ed, .aboli:shed ora lt ered .by the. Parliament o -f Canada or, by theý legîslatureý, of -therespoý.tývo provînce-s, according to thQ, uuthorit
t.ho,,:I,,o-9.islaturc utider the- Britldh- --origi-hal-ly,eXcePt O-d f ro.ri. thîq. Act.ýý, of th. - 1-litiment of- Grà-atBritain or of, thoPàrlioiàént Of.:ýthe uni toci KingdWill' 0fý'Great Brit .ain andIroland.. J.t f olloi,,is: that- a4iy,. pro- (jonfe der lËws. ýç>f a.,e nst'itu-tioaal c'haracter ar eý,' amen çlab 1-eýý bY .,Par ljiDMentý'<DrI iby thp,.Jý,e leiat ur-eof the, pro výnc e s a c c oecI ingý t o t he-i r j uri s di.otî on ý und e.ý Ue B ritis h,.North Amer, içà -'Act .- The ezoePtion, however.ý,; v;as-.î an importantlimita4ion.:.Ion the powers of éý. Fairliamenti: or the :pro.vi-noi I>leg*

The laws of England applicable ln the colonies arekînds,, nazely those that are applicable.,by- adoption by the 10 0 allegislature andthose. that In pr.Qpr.îd--vigore ý, Thef ormer) tue De reppaledby themo '2hp, lýaýt,-tQz, however ar e ý appl, rc, ahi 0.: ýbY fô roe. of:ýýthe!rowi,t erm-. ýand coul not altpred-.,b-e the I;dLcal:,legLslatures.-

Shortlyýbefore the assarý,,e of t Britî8h'ýAct' the parliarilent -oî the United Kingdori énuý,terI the Colonial; LaVýsValiditY of f-ielot: aColonial 0ýnactf.kQÈlt" if i-b_ Was ropughant toý,ý any-, AcI.ý aV t'ho-Of th Uný ,e-ou rhoId,,ý byý the-.dà- ÊSIt. hps b :thà-t týj,ýýjs,_ýonly to In. -à o Io ily0 Vie,ýrc not siých--àz'
Pr 0op-n 1 ditY7 ' &àt crofor -furthe- fctter.ý onthe 1 e, g i s 1 a t i v 0 7_ ýp oyi 0 r of.
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At the present. 't-imei therefore constitutional.laws
Caiiada niay bé made by th-à Parliament '-01'ýýCQeada i by thé::provinces
or by the, Parliamént of -thq United Xirigdom; As we have scon, the
Parliament of Canada may zake ýconstitutiona1 la-Wa undeit Head (1)
of Section 91, under othe'r provisions of'thè'ýiBr-ïtio'h North Amerida
Aoto andalao under Subsection (Z) of Seotion-Z.ot..the S.tatute of
Westnilnster, The legÎslatures of the provihoés May îake constitu-,
tional laws-under.Heqd (1) of Section 99.,#4er ; other provisions
of the BrIt ýsh N6rth $Lmerica Act and 19Q 'Ùndet'Subseotlion
of Section'l of the Stattite,-of WestmiQstýrw

The present sittiatio kay bç_'r'eDresentýe -by
n' d -'à circle

divide'd inta three,,s.egments., one segmqnt-r'epreseii-tà the àüthority,
Of the Parli-aiiie4t of Can6iýa to make oonâ-týîtutjqaà1 '1:6,Wo -Another
segment Jý'epré,se.nts similar-alithority, PO-018-68se(l by7-t.he législature;ý
'Of the'pr.oVihoés.0 The..-rem'âÏnýî.n'g segment repres'eiltÉ-ýth.e arga' of

t:. or t 11eýjurisdiotion that le beyond the author1tyýOf Srl-i. anenlogizlature; the sole power to maké ýcohstitutiona1 lawe In this'
areà reste with the Parliament of the UnÏteý,Kingdom* In addition.
'the Parli ntiý-of the Unit scl'Kirigdoin ha ' no "JUrisdlotioli
over the federal and provincial- sei s*ý

T4pý_ probleza of finding a suitable methâd. of amendin 'the
(JonatItution of :nada 1nýQanàda iËvolyé > eitât thére
muet 1 be tran -èf erred to 6p , 0 a two ý'hi1a8s S

pr eria.t'O 'le9ý,%J-atÏVé bodjýés in Canada
juriadictioxi over that .segMýn't of Our Gýrtle'that is now withinýthe
exclusive author1tyýof the Parliament' of tÈi ýùn:!-te'd k g
Se0ondly, we muet remove from the Parliam'ent.of the Unite.d Kingdom
the jurisdiction it now has over this segment and also the concurrent
juriadiction It how possesses over th*ýýar«g LZuded la the segments'
of cur oirele now falling within the jurisdîotion of Parliament or
of the legislaturesé At the same time, we mu'st be.careftil to .see
that we.do hot now ihterfere with the powere that Parliament and
the legislatures have. We would not want for.example, an amending
formula that would make it impossible forthe provinces aloneto
amend their 00nstitUtiOliS, a power they n6w posseas under Head (1)
Of Section 92;,nor Would weýw&nt to take away from Parliament the
powers it now has under the VariouS se0tion8ýOf.the British North
Amerioa Aot that conter upon Parliament power to amend the Constitu-
tion o ' fCanada in matters of purely federal-concèrne Howeverg it
should be pointed out (and this was made.clear durÏng the 11950

that thére is someobjeotion to.the wide powers
oonferred on'Parliament by thë-new Head (11-- of 'Section 91 and it

no doubt felt by somè that It we do arrive at-an acceptable
amending formula there should be some changer in the authority
cOnferred by this provision.

Whea the current Conferences began it was, suggested that
the Conference might consider f-irst the transfe'r -of authority tO
Canada to amend the Constitution in-those respects In which it is
not amendable by anYýle9islative authority in-Canada, but without
writing a final amending formula* ThiZ pro - osal'grew out of the
recont araendmelits to Section 99 of the British' North America Act
which'deels wîth. the tenare of office of superlor oourt jtidges.
.The>proposed ameAdment was approved by the Government of Canada and
.the g9vernments of all the ten provinces., , It was',f elt that-îjà those-1.ý
cases whereunanimous consent could be obta-laedla Canada# there

,IV-,ashould be no need to go to the Unîted XIngdomýfor.Rnamendjnent*
it was therefore guggested..that a, statute of the United Kingdom
Parliament be requested that would authorIie any é0dendments to the0onqtýtUti0n:by the.Parliament of Canada with the' consent of-the
leglç-,Iature's.ot -all the 'provinces, . Under sucli, authority an appropriate44ng , - 00 ld 'ultimât ly be eua0ted :1amq Ower U a U Canadat but In the

any proposed-amendments: .that, had UJ'ahi=U.9 a.P.P.roval In Canada
oould bem&de herea Thïs step was described as ýthë, fiTransf er Formula,

::Axld-..the ultimate final, amending f ormula was, designgted as the
flAmendiria Formula"



The CoufèjýenOe.d1d disbuss the transfer formula but,

the general f oeling was that.there wàs no reason,,Yihy the

%rlonfereiie -oo.u'ld RO't find an aoceptable,.,a'mending f brMula àý1d
discussions therafore j5ý9ceeded a1oný th6se,

in addJýtiaa) the possibl*lilu-y ôf ýn ç 1 a d i n g, à delegation mur-

clause vias als'o dipeuss-ed. The proposal was ttat p,ýcvjs1on

should -be made In the-ýConstituùion whereby Parliarlè.nt couldt In

specif ic iiislances., deleGata legisiaUve power,, to the provinces
and the provinces co4ild até loêi-àlati-ve. >ower 'to

_11kewise, de cg P
Parllaraent in, spec-if Io lnstagces. ýThere might. conce1ýv.,ab13r -bc

cases vjhero It would. _ýýe âesïÏab:Le f or' a JejF,'Izslaý,ive body other

thaa t-Êe- o'-ne that hâs 'ýJur-lelotioA =d.er -the erltish,.,Nortl.. Ajuerica

Ac.t jdtoýp.ass-a .Statute _déâï1ýUg with ;4 ýpgrt lo ula-r mat lb er 1t
le to h a..perzan.6ut- const na

%Vo u nat'be desîraý ltuti.o Jl.ýainêndkéiit.
-to relax to some' extent the

A provi id of this kind, Would Cerve
rigidity of, a. _f oi-me:l- àmehàIný_. cedLîr!3ý

1 19 .1 a draft amendin f ormula tha was
Oh Decezber 9 t

workéd out at the Goh1érý éheé, was.. trýàýsM.itted to a1ý_ ý-Attorneys
era -o-'- ive vernments,: Each

ez 1 for submisslon tç thýeir respe v go
ýe, whéther.or 

no

vernment was to cotis7i&er and clecid Î, ît f.0und the

f ormula aebeptable, f or enact.M -ht èLà au,. amendinent tç thç ý15ritils,'i-,
_ . , > 

1
Nottii. ÀmoricoL ActýO ,The worecf thé Cd nforen .ce o .f ýtt6 "àëys,
Ganéral- hýLp, tlý-us; been. completéd; ane theýf£é.Xt stdp.to.bé tek(ýU

18, one -f oir th'é- gover amente cone'arnçý,d to datermiýae@
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