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RFn WILLIAUS v. BRIDU)3IAN'ý.

Counly 111tJr1ddo-- tch ment1 of Debts-Agsign-
ment of MOn-eys Due' tu Judyment Debtor byjGrike
Âssigilece DCoi,&n-~eJirected-Amomnt Involved
-Caim foir Equiia7l tt4-rli1to-cn.frt

Motion bY clainiant for prohibition agintirthe(,r pro-
esedîinga in a garnihe mifter pendimg i) thie Cout Cour
of Elgin under an nrder of thec junior Judge of that Court.

The plainitifr had an nsatisfied judgmenýfit aigain>t, defen-
dant for $lobt-ainied ini the Counity Court;z and the de-
fendaint heold a udiun for $420, upon ý widi it was 111-
miitted tha.t there- wais owing at dt, timie of thef attaclhmient
$270 beyond what was suflicient to satisfy oiios liens.

The 'judginent ereditor caused an aittaching order to heý
issiued on the garDishee, and uponi the returui of the ordler
one Clary appeared as claiimnt under ain alleged transfer
iwoni thei judgmient ,htr

'lhle judginient creditor desiring bo contest this cla.im, an
order was made- hy the Judge directing ani issue in wh-ichl
"the, question bo be tried shahl be wterthe xnoney owilig
hy the garnishee wvas, at the timne of the service o11 thef said
gar»islhe of thie ggruishee order herein on thie l9th day - of
April, 19)0-. attachable by the above nained judgmrent erediior

asagainst the claim of the said claiimanit a1s s1et forth In Ili-;
sftidûvit abovv naied,(."

Against this order the motion for proibition wits imade
by the clainont, who also uzkvd iii the ai1teriutiý e that the(ý
Iume should ha tranisferred fo the Illi Court of Juistice.
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Ni . B.oIul tbee, fo r acla ilt ot e)ldà,lqed thIl,. a s the,,4 ,I co-
w~thewen he udrnntcroditor Iiud file claimiant iiavolxicd

tq. -er Ilu o! gh aiiyof the aiýginnent o)f these,
asl as igaint thec j udie c reiit or, i rc ein wa lyýýýs

li t nlature of an actioni for equiiitale rief,14 andi 1he

a nui it i m oeli. qi ing ove-r -$20, t.h le ( '.ul t » Court liad -no

j riýIdktlIon to, try the isuthr jurisdictiou] o!f the Couniity
Cod t iI cins fojr equitalile reliefbig limited to $'2OOI)

J... Trvtuevar. for jud4gmenit c-rediitir.

Ti:irrzuli J.-iIile 912 pro\ ides filat 'ethe gariasli-,e
sliha b deeiq ixxdeted although !-,I fie tbt soughit to lie at-

tache hashee sign ch1argedl, oir ilicumbelored by' tIhe jlg-
n-inietr if tht. assigfinnnt, charg-e, or inctimlbranice is

fraildll.-it asý agains rdîos or isuh1 rieipecib

Inthu afidvitit opf thev jud-giienit credit)r's solîIcito)r filoid
oUl tll. m i onleI for attaihincrnt. lie 4taites his belief thiat tho

assgnuntto tlie claimant lai void as a fratid on creditors,

iidso that n ions rto %vais given for saine.

Ttexistenice of a formai ias-igiiiient is not disputed;
amldil tý la dmlitttil duat thi. ailoulit of tilv garuisliee's indelbt-
vtdness %Ohichl mould lie recoIVtrralell undler fihe attavlinieiit but

for thic aiginenit. e)ees 200).
T lh.is- u va drete i dit R>ue 1120, undefir whicli th,-

JutligteIli ily aftir ea-kriLng thr parLtes, order paymlent of thc-

amoun-iii tiu f riomi tht.- garnlisiiie, or mray order ani issuec or
<juetion to betred, and naYhbar thee-lainofthe thirdpa rt.S

or wakv ii Ile utherir vith respect tliereto as miay aeeml

lui thix casie h Iearned Jutige exercised hi. dlibertin
bv dîir, toig ani i-ssue te, bv tritqI. This Rille i. lu aidi of dt

p)rt-iediling iules iroiilig [for niwthod of attavlîment, of delits,
1b> al ijdgmet creitor No provisioqn i, mi.i for diroctimg

tilt, Trial o!f an i'ssue Ii thtv Higli Court ini t110 case of a Coqiuty
Cou)lrt ttavhmenll.rt ; aid, Ili thtv abene f ailtlority te, Ic
cetitrary, i tiiuk the niniig Af the itule is that thtmeho

thqr1.reb provided for devtvriiiiiitg file question wheýthe(r a
teertitil dit. at dha i ntwidistaniniig fihit al ciaini la

mlelk tg it b>' a thirdl party, lmst bit stiopt'ed lu tilt, C'ointy
Court in ili ct! vIri thtatacuin is under a County

Court juigmnt, notwithstanding that tile anuomut whliidh
lx-e ~o~~ li.v Anch attaehiit Pexeédîî $200.

Tht judigxenTt reditor isz puirsigj bier legal rigjhts iundfer

ak juigmentiii thti Couin4y Court. whivih halppons to be for



more than $200, and, if the claimuant iî, right ini bis contoii-
tion, she would have to abandon ail exeess over ilhat suit, in
order te hiave an issue tried in that Court, whidh i1Nvolýes
deternùniiing whether the dlaimi se-t up byN the claimant is
leý,a1 and binding upon the mionuy taheadii h n
it niay be found that such cdaimi liasý no foundation in law.

No qualification of or c.xcueptioni to the g,,nerial juriadic-
tien cenferred. by Rtule 920 is piro\idted for, and( it iust there-
fore have ieen iitended that in ail cases of County Court
attachment8 the County Judge would be ipoee to deter-
mine whlether a debt Nvas attachable to thcen of satisfy-
inig the judginent, whethier it exceeded $200 or flot.

I3eing of opinion thierefore that the County Couirt lias
jurisdiction to try tisý i>sbU, and there appearing to beu no
good reason for transýferingiiý it to the iligll Court, tlic motion
must be disniissed with. co4ts.

JULY 9TH, 1904.
DIVISIONÂÇL COURT.

SMýýITII1 v. CLAIIKSON.

~Wyin Proeedigs-AtionTrivial or rolu-cat

Fidei~Inolveryof Plain tiff-S -cit y for css

Appeal 1,y p)lainltitf frMII ore f AGIJ., ante1 593,
a-tayiig the action uniless thec plaintiff shioild gi\(c sucurity
for co>s.

F. E. Hlodgîins, K..C., for appellant.

W. E. Middileton, for dfnat

Thev jtudgmen(,it of the Couirt ~MRDTC.J., MAC-
NAHfo-,ý -1, TEE]-TZEL, J.) WaF delivured hyý

MERDIT, .J.Jtis clear thiat tho Coudir lias inhlerenit
jiirisýdicti on to dismiss an action m-hichi is aboueyground-
Ic-S

Thei aceunts mwhich plaintiff brinigs Iiis action to 'have
takeni have already bveen aipproved( 1)' the hidge iii I pro-
per Suirrogate Couirt, nd no grround whtvris su1ggeSted1
upon whieh they cani bu meced ete fraiid nior ills-
take 1eing shiewn, anid the acounits as su approved %vould bw
bindinig upon plainitiff in titis action.

ht was urgel 1by N Mr. flodgins thiat tlie Surregate- Juidge
bail no jirisdliction uponi an appniiinmenit te pass the accounlts
to lix the trustee's remuneration, but withi that we dIo neot



a1g 17 1 . TheV sinIg Il T1 àtis avvuunt, nq, IY 1iI inv1vý tisetj

dicarge ineiI atfi(hre fore the suni to he retained by
asii ior saio for isý services; b ut, even if that wre,
';- '.th, Mip uîi n il, ti iit t for th,. p p o f fixing

f te rel 11111r -li[1 al el l us gof pai Il thlt, aiccoin ts.
I1 is ]*-ar l o t1hat plai fit 1fr bas no l 1nY suIlbstail lu i-

tere-- t ] t Jigat ion. TechnIliy he h&Y!,g fa anr iilterest, te-
vause itt arnout Af his iaili1tis ýtq0Ild beg derasdh th.-

am-nil lt i ih, i i f lie shldti suecet i, wouild bel st-ruek off tis
allowaneiit, M lui h htil hen id to Ille trus:tti :buot Ilh,, rediie-
tio oull. il) sny case,. he( very amalI.

Iis apparenrt aiso that thev aution is brouiglit not for thie
bioni fldtt. ppsefhaigth, aeeunP11t tlkeiiIi tht igb
Coumrt, butr in order wiv t t h Ir ii t to ipay11 a elaimIl -wi eh I
plaiuitiff makrs .against hlmii, thef liaili[ty for- whidh tht. truz-
tee disputes.-

Th. eu1 f tht. litiîga;tiql1,. 10v i ncesfl, 11) l uld1
lée to ta-c f romi then, reitors:1 prjt luf tht fu1nd 1 wicl is n iw%
aila i 1. foýr 1 il, paymnit of thoir dlaiims, for the. trustet.
ýt-uilt fle -entiItied te he. indeivfledii,4 out of tilt, trust eStateIg for

Whilv the power of dt, Court- tei 4taY anr action Ii ImmuneIq,
Oil thlt groutAI that il is ani abuseo of thtIpocas ouight doublt-

le..- tg biv ex-rcised nl a clear 1ae arn of pionthat,
in tht.densane of Ibis came, i brother Aniglini's order

w.rlghtl 1 a% e

C H A N5E R S.

R1I, ENTFEIRPIE HOSIERTY CO.

Uumrn,î-Wndùg-u--&ondPrition - Duy of Scn
)>liiomer <a liifrm Coiî&ré if ois-r.rCnu f

(Jo. of LIltt Iv Failsm, Newl Y'ork, ild petition for an ordier
for tht. -wininig-upl of thel abOIve )T o Npan 1iniier thle 1hiu
ion statutv. Notice of prs aiN 'vis given for 1 th .1une,
1904.

Oli l3th Amune Mini.ii Boucher, al redtitor of the. coi-
pany,4 fILe 1i eiin for tht. sine purpo4se, anrd on the sapie

day conseltfr 011- Mloitioneri anid f or tht. conpany vpperel
beueBIuN J., anti anr glrdero mas imatieton consenit folr



the wiudiug-up of the contpanji, eounsel for the omiuPany
waiving the -4 dayts' notice required by the Adi. No iniman

tiou wa-;s matde to the Judge thma-t oth,,r potition a\ pend
ing. The i<>tue of the order so, made was staiYed. and( the

pe1titioni 1.f UIl ýSnyder Co. caiu before BarroN-,. i., oun ioii
to Bouchier and the company.

W. G. Thurston, for the Snyder Co.

W. M. Douglas, K.C., and W. A. Saier, for Boucher.

W. 11. Blake. K.C., and W. A. Me-Master, for the coin-
pauny.

BaRroN",, J.-It was frankly statedl ani stoutly v tnc
that thie'insolvet copan hadt right to prefer liiiqida-
tioni by a frienidly credlitor, and] thitit theure wns iio dutN or
obligationi oni the pa;rt of the comlipa'ny or cf the scon peti-
tioinig c-red(itor- t, iuformi the Jiiudge of anvpeniu pr-ior
petitioni or p)riçoeediugls. I do, not aittemiilt to) f0omlaýt(' a1v
general rule to ýgoveru iin such iimatters, but contient im 'yseif
witli saying thait the1w tg shiould bu iniformed f,( an* lv >iuch
prior prcedns.ad that an aittcrnpýt to forcataîl i boula
fide applicatin li. a fricndlyv one-\ Ihih Il iii)c - oig"lit

bea collusive on-is neot, in My opinlion, a prctc that'i
Shouldl be( eucouragedl.

The C'haucel(lor- ini le Alpha Oil Co_ l, 1' . 1'. -29s. sav it
la- adlvisaible tc, o llte mies for gia Ioe t1W foundl ii

Euiglishi cases. J follo\ ilu thliz ae ofra plcbe
Ex p). Mfason, lu re WVhite, 14 ChI. D? -.L

A erediitor preseinig ai wýinding-iip petition., witi noctice(
that anothe(r creditor has aved proeented a petition) wîthi
the saine object, d1oos so ait his own risk as, to costs, sudf mnust
prove neot inerelyv that lie hadl reaison to suispect tha;t thie filrSt

wa., net bona fidei' but that mlaL fides, or. colluszioni actually
exista: lie Bulilding- oitis Trss 44 Ch. 1). 140l. ..

Wý'indiing-upl ordier Ild l te 'Snlvder Cto. to) have thet order-]
and the couduet of the prioceedings, and te get the coats of
thevir petîtionl auld prccingsl anof thu ordur.

The preýsenjt caeis so1)newhatifrt fri thei n o.aIun
iii tlis respect, that the materiail spidbvfore ili li the

petitiolling creditorB'r w' sd u n therslt aoi
ed the ulecessity of the ftirst crei1r1ro-1d1g1uthr mith

fLIe piroposed4 exnia iof winessad I hr1 r ro

paid out of the (iat f thi nerrs leir Co.



MAtMUONJ~lULY 11TH,. 1!è14.

GRATTA\ v. ioTTAWA.\% ROMAN (ATIIOLICSE-
RATESIOLTRSES

Sd~of»-SparIe &ot~-Quaiti'ii if 7'orker Reli

Motrnnl byý pilintif for- judietii(I 1 acgtlin for' an in-
juiwtion te rt,>tr;titieenat frull eni4terillg intu a contr-act

with the ofûîr th'. ('11ri4tian &ho1 or ilhe dîrc-ctiuni
,,f a bys ýpàratv 4tlolli for the parislh of Notre Daino mn
tl!tý oii ut ltit;au freJIn u4wigaL1o1bidn
a'uq1 je, proose iiy t cnt raut.

litii ma, ihe owner )f prpryin tlw- vity ofOtwa
aild %%iu»t il a --aat cheeli uiipportIr, aud ii hlis

al1di1j ýatltcd that thet Orde-r of the Broutherý of the Chria-
tutuj 'Sg hools %glv, gvre ilpýd »taee~ dill not pae

verillaesutqulificaItiqon Ji» pre.cýribedl by- thec r%-gulatiuus of
tit.e EdctonDfrtet the l>o fne (t utarlo).

On Pmtt l ay NIi a rusdllion wa»Ji pia-uid 1)l the ýpariite
o rl adiat t rom andg afttr lht Olptînbe then nct

11w -cTIu6rý of thlo t'hri»tian Br-thel1ra be avre a1 teadcrs
et 1.h1 bIoVl' m 1101eli MurayI Strett auJ11 thalt al 111W ah
b. (ere,ýt->I ita et 820,00or

The- ceq nwm -It ritaijed tRil f lleig 1 oInI.Sign~ >1 1>
Thel-r -1t 1 ide c f t tRi - I 1 , 1111'. ýh1 1w itaed tg the idn- l
mon lifie fllilweI hyN thie Brothersn, and shaHil elntain thet vanr-

rn, aLpartni-it, iige I ar % fer at re-lig.on institutio)n, et(% ( 2
Watcr, 1 ful1 ali' liglht toe 1w fuirishedi- for the establishinent;

tRie- lnIe, t bu iii keintjoig ig, Ie h numlber of Brothers
whe tho 1 residelf. II The 1 direet's >aiary te) bu 30,t

t tie otherý Ithe1rs, 13: iii imnîuur,2 icdi. Thv janîtor
t- tw. at iw ofpn8 ut t-Iieubl huiard., ( t) Th trustees
JIPre 4 te l II fi rl t L(1 1-h hrlt-er, i ide1 pend- nt l y 1t 1s i ian.gry i-tl, I or

tiWl $100 for hon trishinfg; theigrthr teaq ieh
sa1ig tiriiture a tifltbpu I' year, and 'une venli t thev ex-

piratione of- yvaré, tey-. %vill reimain indlisputaegr proprie-
tors (it sadii fuiriiItu. ( 7> uldg it haippvin that tRe trua4-
toes wouId tiet requiir- thw Brothers ot tRie Christian Seheeols,
-r that thie lattvr shouRd d«'id te willriiw% frein the seheenl,
nice sh4 1OUitd lw gen ql in eaehl case Ny %ritlng, betore, Ist

.1lJary fet tRie. voelsier. but the sa1ld centruiet te ceasee
%titl tRie sebholastie vean. (S) TeBrothers ot the( Christiaui



Sehoos ar to iv ist Sepîcinher th, il-sax rthr

tor 12 cl~sc 111tht ký 14. (t9) A Brotýlrf lEgih

lanugge p) foriin part of 'tiff, to 1 0111 empoyed ýlu cwh

Eaid language iii the school, -whcitn the, iling tu v~~-lc
12> rte Brothevrý are to) live in cornmuniiiiityv ilco(ring te)

tbeir rulIes, and under the( direction (if tli i Superior. 115)
The present con)traut is mnadei for il pii-riodý otf l vca )1t the

canccllingý mlay lie ef,, t frorn yuar 10 yý ar 1,y '2cie Parties
in givig Mh. abio\i inientioned niotiýe.

It was not contenided that the Br-other1v, of the Ch1ristiani

Sehools poSseýsPed (itfcae f qualification asprl ric

fliy h regullation> of thelt, aio Deatue tbtit ilwais

4hewni by thet affidavit of a id Aier of the c iiiiiuty that

they had lieen establishe-d in Alie rvi of Qucbec( since

1837 and in the &iY of ()tta cire 1$64. By sec 3G of the

Separate Schools Act, IL. S. O., ('h. 2914, "the tieacher's of a

separate sehool shaH lie subeot to the sanie exaîinini and

receivef their certificaties of quaiýlificaitioni in thie saieman

es puble icchol teachers gvnera l but thlprans quahlc

bjy law as teachers, eithe(r in the Pýroince of Ontario or iit tli,

fine (if the passin1g of thle Brýiii Northi AinericaAd:167
in the Province of Quc ia1 hah e uide qua1ificd toich-

ers for thei purposes of thiis Act.

G, F. RIenderson, ()twfor, plaintilf.

N.ý A. Belcourt, XXX,. for dofendants.

MAcMAUON, J.Thatter plrt of bec. 3c, is ail i1dditioni

mode ini 1886 to Sec. 30 of R1. S. () O , 7 c. 201;. amli is ani

enftling eatctsolely for the bienefit of thlose \01( in I 867ý

vere quai;lifledi t-achersý linder the, law as it theon exse ilher

in Ontario oir Qeo.And nio person who after the year
18e7 Mecme qualiAld as a teahr àn the Proince if Quelice

ia qualified to teacli in (>ntarioi \\ithout pasýsing filie examinal-

tions anti obtainling the cefrtificaite requirud Ik' sec., 78' od the

Act. The contrac(t proposed to lic entored intio is, teeoe

invalid. The dte.of the board of trusties are doflned liy

sec. 33. No authority is conferrcd uipoi Aie b)oard foxpn

the uioney of the sulpporte'rs of thel Sehlools inlu providinlg a

reside4nceý for the teachier or teaulhers or for a chape], cuon

rooxn for studfies, or for celis, inf'imary, i1ormitoiry, t.,a
st ont in clause 1 of the contract.

The only mithoTîty c-onfterred( on truisteez to iîuplement

the salary of a teacher is byv sec. 3-4. and it gives th, rste

no power to expend schonol nioneys ini the erectioli of a rosi-
denoe for the teacher.



Thecru ici mi au1jioriry ltr the truL-ee to niake the expeiidi-
tOr~Prde for litn vlus

BoIards 1,f trusýtee arc- Uot athoigrizeýd to enite-r into a con-
trav:t wuhi ail % eaoche.r bce10o1d tht- petrli ofIlle year, andi
clu>t 15' is tberelore invallid.

agTotltllr uîvalî and lkrrrainIng dlefenldanltý, frontentriu

TRIA.

X 11] nceil jry 11 'el~o-aL , ofWil of P ili I -
i e l 1a. .'borrn i,-Peftre, (~~ri ,t -Knoiwkl idgc tf

lce.nb the, midem agid i-iiîri of J. S'-. Va1iquettem for
daiînage oec orne h ý hidarth whiie, txnployed in the hoilerIo~ f fd-fi indants Vraser, eagdIni puting ilt miachinery

for on ('arnphd i iiiployîer, ide-r a contract whichi
Cinpjbfli Imd witlr thée Fnras,. 'lhi, action was brought

agaýmIns 0w~ Frase-rs imi uOne larok a ontractor %whoi didthe# bIrickw)rk i th. erectioni if the 1boieýr hcOuse, Wbilje

Plinlt1ffs a&llcgled rie-gligonce aintbot defendants, 'FheClhlrg- tagutIrist dt-f,'nidanits Vraser was that the bhoilir hbouse
w ,a11 bulit wihot piruer- plans, ad wtotrcainsto)
euuethat thé. wal iRre, sit, and l roper.j- As aLgaýinst Gar-

rotk plaîntifl 0flgu tlîr he w gu1i1ty of ilegligence.O in

1)urin Le(ifrs ofitue trial the JudgeÏt diqIpensefd wiith

J. Luu 3IDougll, ttaw, P. F.. JPay, Ottawa. for

A. B. liesworth. K. a ndi .. Christie, )ttiawaii foir

B. B. Mathem-ori, 0ttawa. fordfeat arok

Tiu x.. .Deitdat <1h! nt emlplov anl architeet to
prepare plasait l peil'atil fù-r tii. bai1 i1ng, but ad0OptedO

th ipas dsptol tin whivh had beeni preparedl by Allia,
Uhlar~& Gi., t i ao at weli k-nown flrmn of airchiite-eta

iad ci1rictors, wha lad pr.pared lan fild pi;[llcatiOnis
frth<'. St. nhn Lumber(Il Coînpany ait Whitnie.



rhe Frasera arranged mith thait conipany to have- tiiiir p1lana
Lud specliicationis eopi-îd, and for ih1w purpose "Iobaiin
lie copies and to obtain tenders and superintend( thc1 L'on-
truction, they2% emLployedý a Mri. 1roper, w ho, tliouglii not, a
)rofessional architect, hiad had very extensive experienee Ili
nill construction work. Soe ariations were ad bv Mr.
ý'roper in these plans....

The plans for the roof weýre prepared bY thie Doininou
kridge Company, who under contract cons4truci(ted and put on
lie roof.

The bricýkwork was done under contract by defendant
ïaarock, 'who commencedl his w-ork early in March, 19u(3, and

.a portion of bis work was done during frosty w eaithter.
The building was eompleted with the exeption of puttIinlg

n soxue interior machinery, in which the deesdwas en-
-aduder his, employer Campbell on 6;th Augus-t, 119o3.

çheu suddeuly the end mail of the bolier hiouse pi\ e wav andà
ell int bte building, inflictiug injuries toueeav w)ich
auaed his death the next day.

A.ecording to the evîdence, a very severe gale of windl m-ai
dlowing wheu the wall feulu in. su.ad defend1anit con-

ended that it was, the suddenness fond vilneof thie stormn
hat eaused the acceidxi, and that t'hey e-ouldý not, by the ex-
oeCiSe of the utiinost caire, foresee and pros ide against the
rresistible force of the storm....

The end of die poweýr bouse was near the edgce of alae
md faced a >treýtei of 2 or 3 miles of open \\at(2r, aind 1 ihinik,
vhile dlefeudlants ecouldl not 4e expected Wo provide ga.s
itormrs of t1e violence cf ai (- yclone or tornado, that it wAis
tasonable te xpe froin the location, =d position of fii
>oiier houve that it w-ould be subjected] to more than ordinnary
vind strain al tlimes.

1 do not think the storm was greater or, morie violent than
properly onrutdwaill should have w\ithStood.-

There was greait conflict ofcdec between tile eXp-erts-
.llsd by plainitifTs ai thu called by ' ldeendnts.

I am of opinion that it was not unreasonable. for dfnat
0 adopt the plans aind 8puecileatiionsý which had bween used-
n the construction of the building at Wbitney, alo IL;
ras net unreasoinabLe for thein t emnploY Mr. Propier, al-
houaghnot au architect, to take ebarge of the cu(,ý1,trcIfn;
)ut Iamnaso o! opinion thait in fact thie wall wais iiot sufi-î
Jent te withstand the windl presýsure tbnt miglit raoal
Io .xpected ini that 1loealit. ...

Notwithstanding niy conclusions o!fa. arni unaleo to
Idthat defendlants w-ere 1uilb- o! sud- negiguc aIo
mdr thein liable te plaintiffs.



t eistO inte quite lerthalt de-fendlýant Uýfarru'k iz not
ro~pn~i1e;for, w-lule it is a tact that sorne )f hMS work 'was

doilie drinig frosty % e- hr and on that. ac-ounit ilhi ad-
hei q,~uahl-e ,t tht>. miirtar wr unavoidably affected to

~um ,xîct, 1 ain 4-) opinion that thc hiric-kwmork. having
readto thi. season ut fihe ýkear iii which hi( perforrned hiS

'111 racit. was riasuna l s utiiet, aid that lie' was iiot giltyv
utf anyi neqgligenc ii ertrxin bis ok

Theire, %vii nuideq ,aee pu)iningiý to amyi personali
knowedgeupo the part ut theo othetr de(fenda1.nts as; bo any

wcaknes4 uth iii all. and til adop'lting theu pl iliupni which
tht' %%hitney1 1iler bouseý hadl he itt ani in .npoyn 1

xnant-thuuogh luit airissoa archituct-uf higi reiptat-
lion a an expvýtrienvedi4 Iuperintenden' lt (if conistruction, and ini

plat i tir coiitracts m ith cunitraictors; of repute, 1(efondant-
did ill that r vsnal prudenýit menii righit b.exp to duo.

If tire- %%as amy. error, il, was one t of gmn on1 the
part ot MrPpr, and, Ii face u tii t1 act that a inheii1r tf
alrt iîut ut i h 1igh tstani 1ing, te-aý,t ifi ed t li ir inidorsemnt of il 

tIati a dunle b>' iru, aiii their apof uthtie planzs, I d1o
nor' thilik 1 eaui attrilbute. ta Id-eendaints that mwant ot ordinaryv
cari, lintuirut thevir buildling mwhich would mlake0 theml
haliii aM iiiige-s to pLIxintitis. Tht'iieec ut the( dusigiu

WaS al mlaiter uponýI xii-I opiios igbit hnti'differ,
amid their adopttion threor & otngligience. Ili Prope)-r.

I do.q no-t tink it ftilluws as al ittter t law that. becausuýq
ais a tact thq. IwaUl ma, flot sufficienlt for thc putrpoqse foèr wlivih
if was inened dfendanikits are liable, uiess it appears that
iletndants hnîee knew,% or outghit tg) bave% knownl of thli

defeet, or cnplovyd Ani ilicoupetenit s1perizitenIdent or on'.
Who wa -'rt it ngligeýne.

I).f.dantsare niut lialeto piinti sisrr.I
210t thiTik the nsfiee oftO tidignag or ot tie wvall was>
sul njinafoat thait itld haveit beeýn d.ete y an>' ordinar>'
insp-ctin;i in fri, huetdifrnc.u opinion Illiglt very\
Well omceur bewen rchitee-ts as Io Ille "utceca wais

mliem ,v >' il vatriet>' ut ftestimnon>' nt theý trial ; and rio obli-
gationi i. to b l pied by- law thatt a building is boltl

safe: sec arle v. IAverck, L R. 9) Q. B. 1'22.
IaJso refer to) Bhacik v. Ontanrju he Co., 190(. R. ~8

Pl-loe(k ,o» Totthi ed., p. 41;Thuanpson onNeigne
SIoJ'q4, 1U5Pjý; MaJrne>'% %. '»;' tiI, 1 1 )l . 'lt 4: 're

Ni, Metrop 11i tm JIIlo., t. 11 . i C . P. OO Brnggin V. Robinis, 1.7
Tllia. L. f. '224 I-, uisille v. Aflln, 78 A.. 4194 ; Piieher
v. Lvmn.» 12 N. Y. App. 358;tn. v. C'ol, [T9]IQB
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TRIAL.

TIIIMBLE v. LAIRD.

kc of G;oods-Licin for Balarn'eý "fPrcseMny--
formi Douet<etnqEu al ,ié>n-Nutice( b( P>ur-
(1?asr-NAiicc toCaitl orgae- ujdr-Kn-

Aýcton, fi) recover froni defendan;itt Laýird the balanceý due
mi tho, price of a portable saw-mill plant soldi hv. plainiif
Laird andj fo establîsh anid (nforce-o as against eenat
dford and Sale al lien upon Ille plnt for snb alane

A. H. Clarke, K.iZ fr plain)tiff.

J. P. 3Labee, KE.C., for defelidanlt Sale.

J. L Murphy., Windsor, for dlefovndant Bed(focrd.

BRiuro-, J.--On 2nd etebr 1,S99 . plain-

r agreedi tog sdi t efnat ar thepoale saw-nîill
int for ý$500), payable, $150 in, e-aýI and bV two n ie f

75 eachl at ogne and two ea rs . . . DeedatSale
selicitor) personiallY acted( for the parties '111 Illn te

1 of sale and promi1Ssor.y ilotes dr1amn, ai1d he paîdl to
intif . . . the, $1,50 cash. Tero isý nothiing in the

1 of sale abolit thev propertyv not passing ( tili paid for, or
out any vendor's lien,. or secu-irityN of anvý kind, buit tbercý

[s writien upon peh note, by' defendant Sale, at blissî-
-ton wnods importing th)at plaintitl huld a Ien

on the property sold for the arnount of the unpalid purchIaseý
neyV. . . . Thle noe ene vesae lost....

On 5th October, 1899, de-fendaint l'Airdl gave efnd
le, as trustee, not having any (testi (pie trusýt, al chattel
>rtgage, on the, property ouh froin plIaintiff, together

th other property, for sîcmringy $3,000 saidl te have been1
vaneed-( tg) Lairdi.

On 2nd June,' 1900, diefenidanit Laird so1l lus

ick Island property, inc-luding thue mill plant purchiased
)m plaintif. to defendfant Bdod Defendant Sale %%-a a.

rt te fthe agreenmit between Laird and l3edlforo-.>

On 5th Jtine,, 1900, dlefendant Bed(ford x1ue to do-

nilant Sale al chattel iiiortgage, for $5.2é9.13 oni ail the' pro-
rt Bedford got froi Laird, including the' iilI plant. ..

i find that, ait the tinie of the, sýae 1by plaintiff bo defeýndant
tird of this mil property' , there was an agreementbeen
Rintiff and dlefendaint, BAird, fllly. 1und(erstood b1Ydendt



sale, t'O whomli was left the carrying it out. that there >lhould
h6e a liel l faveur of p)<litif upon the proporty *hof( was
selling te Lairdl foýr the unipaid pure-hase rmney repruted141
by the two notes fur $175 eaulh,

1 finil thiat defendauit Bedford, iii purclhasing fronti La1id
the propert " , int-ludinig what mas purchased from plaintiff,

auedas a liabilitY wih as bteuBedford and Lair-d.
JBedfoýrd w-as to psy, the unpiaid balance te plaintiff, but Bd
tordl WiSs 110t. callUti a., a witness, and there is nuotingl iie

videhnce te shew-% that fledtord at the ti me ef fils purehiase hadl
any\ notice, or ofedeê plaintif's lien. . -

This case seeinis te nme semiewhat differout from thiat of a
miortgagee uinder ani uniregiste-redinrtag- a norfgage- in
m-hich rhattels are isuffieiently* described. as against a suh-
sequent purchaser or mortgage4e with notice . .. Su('
TideY v. Craib, 4 .R. 696; Mefatt v. Coulson. 19 U. C. Ri.
3)41.

This vas i also ývrv different fromi that et a venidor
under speciÂl agreieent tlit title te propertyv is inet ta as
to purebaser uti t uUyN paid for.

'Plu wvriting upeni the, notes, although neot signed and neot
ineeýtrperate.d in lte instrument i slisews ail intention of
the parties te charge lthe particular prpety Ied with flic-
payrlenit (>f the notes. Thc prpryis 'ufllcienitIy ideu-ltili.Cd
with Ili de-bt, ard 1 1111 et opinion that as against Laird
plaintifr was. entilledI to ail equitable lieu uipol lte pr-operty.

Ilf in law il viaii be akvidedI Sale shldg net 1,1llwe teI
be hearild bft4irg to t1wlin T'he prineiple inovdin lthe
dP(cisioul inl BlaCkIy V. Peny 1 A. R. 522, ShGould, if ps

sble-t apphe-d.
llut the-re wias tue sale- tfieod and, seo far ais ap-

pears,' witholut notice etf the lienl. This is nlot a question
iit lïiability- iupen lte notes, but of~ property, of reelin
reisi anid i cannet saLy that plaintiff could banve fnowed lthe
p r4of wr ty %u ied lf(firidi banda. Aithougit Sale acted in lthe
transfier bevt.weeui Laird aud Bedtordl, rwe did neot art as Bcd-
te-rd>, eolicltnr se, that ltedifo)rd wvotld bp affected by' Sale's

knowle-dge eft lb. lien. Reidford b; still th(, owner et lteo
Iropemrt> sujeet to t1ie motgfeis interesi may lt,-

?eelis-sues but h'gaklIv Sale. is ulenl (n stand
upon&B4dferd>s tiLle. ... It meetils Iooiking at it apart
fromi thb dry leýgal question, iqit4 ) te prmit Sale, even
a4 trIustee, te hild Ibis «rpet vapart trom plsintlff's sp

psdlien, buit 1 (oir it varnnot bi. pe td



Upon the whole c:ase 1 li11ýt decide ini fav our 1 ît-fun-
,anits Bedfjord1 and 'Sale3 as ta) a>:sertion of lien. Acilon !s 10
hemi dlism]-sel but withiout costr.

,Judgmiteii for plaintils ;igainist defendant laird ior
11wuQlt of cam

JULY 11TH, 191.
DIVISIONAL COURT.

COULTER v. COU-LTER.

,iiti-oi of AIction- Pu rpryLmt/o c
Character ofPoesin-Oupio fl sas ar

Compnsaionfor S'erricS.

Apea b dfodatfrom1 judgmn o'ulif BRITFTON, J.. at
he trial, in favour of plaintiffs, l'tr (Se unde1.r thc Nwill of

'aneýs coulter, fatlier of dfendumant, ini ;m action to reuovpr
aasinof a biouse, andi about 3>-57 of an acre of land] in

1e village of WeSton.
The dJefence, mas ifhat deenan ad el ie titie by.\

ýirtue of the IReal Prjqpert. ,imiitatlioni Act.

G. IL Wutson, KCfor- defondant.

A. F. IA.obb, foi- plaÎintifs.

l'il( judIgllelt Of the' Court1 (MFrEDÎTIn-, C'J. MA~C-
NAHoN, J., TETEJ.) was delivered bY

TEETZEL, ,LDfedntbs benI ilu cont11iiuon ccpa
tion (if the bouse siiiceo February 18, ;iand hasz diing theise

vears cultivatedl the adIjoining land, ini varyinig quantîieis,
for gardlen puirposes....

The tr-ial Judige hel tbat dlefendant hadl entered into pos-
ftessiotj of Ilhebouse not as tenant. buit as servant, nt bis
father, and that his po s inii that w-ay eontinued until

the enilloienit, of deufend(ant ini his fathier's foundi(ryý businessý
éniled inii 199, andl therefore that the Statute of ,ixnîtat]ûons
never frgan to run tilI thiat time. *»

1 tbink the effeet of ail the, evidlence uipon the, relation1-
iýhip bewen w fatlier ami the tw.o s;ons is that lie allowedl

eclo! tbeni thie use of a boeuse anud gardlen, am"! eslit d
froin the business wblat was nlegeesssry f'or his living epne
beyonud the use of hi- bouse and grarden, andl that, ý0iih t1w

blwiness wais avev4rtised as Jamecs Coulter & Sons, t1e capital
wit ail fun )he vy tb fatlier, andf tiere is no ovidencee o!

any riglht in the sons tn driaw fri.l the esure of theui-
Déss heyolnd wbalt was nece1ssarY to mlaintin thleir, respctive



66

familiits. Whether the two sonsý expeted- to szu(cced to the

1 think the cid4,nce fully justifies thecocuso of the
trial Juidgt,, ai that dlefendant was given, llrst. the ret f
the( houms( and aifterwýards the use and occutpation of it as part

compenswliationi for his evie ini bis father's business, and
unideýr 1hs iemtne aise agree withi the trial Judgp-
thai ite Statute of Limitations w-ould flot begin tg) ruai in
favouir of defendlant soi long il> the emloaintcotinue,.
th, iijoyment of the prerni's beýlig a part retuiri fori blis

servces -i. . Unde smncb circuinsýtainees, title. cannot bu
aeqîre by ngth oif possession during sncil exnploymeunt.

Sve Brti %. Beumnt, 1t; Eaiist 3M; The King v. Chetiuit, 1
B. & C. 171: The King v. Sýnape, 0; A. &ý E. 278; Mion* v.

iiOUgt, : Il.- L IL 4»(43).
Thé,cupto of thei pr bi\sh defendant was alnci1-

laryv or inciidenit ici fiý ernployment ythtestator. In other
wOrds, I thinlk theý sr ice ad the OccupiIncy wurecdet

oni, mrnemn orgrecéiinent hetween ftheitr and son,ý
sdthiat nei otheir encyre1ationship ever existedbtwe

Appealdisinssed ith ests.

DIVISIONAl, COURT.

J4IADEYCo, v. WIL$Os)N LUMBER co.

Apea-iv.i<nCouri Ap -Jrddi M IlcrC -
diI4mPrecdenf-'o&eof Sollinigdon

Motion b- plaint uTs tei qua2si appeal hy vdetfendants fromi
order inade Iii lth I>ivisitn Court in) counity of York dis-
mlsslng deenans'aplic-ation for al lie trial of the se(t ion

natter il illdgmen-tt in> favour t plailitiffs.
lie groundall o!f t, IlntioD ee (1) flint tht, ceortitkdi

f(ipy of the- prOeeedfings li te I)ivisioni Court, whki wais
filîd in due tluw., db! ilot cointaînl tis notes of the eiec
falken, lit tise t riia.luid <2) tHuit, Althoughi the. appeal %vsý scet
eolu due (1 meW the defenditnlts did ne(t, as required by s4c.

1.1, o!r the Divisio ('url Art, give notice of the -sd ting
91-4t nd o! t!>. appl; anii et the, grounda tlitereo(f to plain-

tiffit nt Il-ast 7 davs~ brturt,( th, ,omnfmnto the first
Sitting* (if n fivisiional Court wich-I c.mrniee siter t!>.

,qXp)irnto o!r elne monit!> froirl the. declulon complaineti of.
il W. Miki,,r plaintifi.

W. W. lKe,C., for de-fendaints,



TEE COU)IRT (MEREFDLTH, C.J.., w~HN L ET

ZEL, J.) beld thaIt th' 1ntice Of -setting dw a dto
precedent te Ilw j1lriýdiction Of the~ Court. and ilicl eon
grund of obecio %as fatal. Nohig as didc(d as Io
the first groundl.

Appeal qnuashed without vost>.

BxRrTON, J1. JUL)t 12T. 19014.
TRIAL.

MIcAIJGILIN AUTOMIATIC AIR BRtAKE CO. ~
ALLA'N.

Rxerfftim-Sherîff'S Sal udr->ae t fer J nvnt io1-,r
Tk~rties a SaIeWantf J>roperNoi-Adrtsn

Action byv exueutionidbosaans exeenition creditors,
sheriff. alff pfrha lr to 1t a ýid a ba, under eXeCUtion, of
a patent for inivention).

E. S. WileVindrsor, for plainftfs.

J. W. JIanna, Windsor, for defendanih Aflan aiid l(ier.

A. H. Clarke, K.C., for dofundantG thef T'lak Fr'ic ;l1d

Detroit fliver R. W. Co.

BKRrTON, J.-The Lake Erie and. Detroit River- R. W'.
Co. on 3rd -Noveiber, 1903, upon a judgme1nt whIi(.h thley

<b.d reeovered, issued a writ of fi. fa. against theo goods alid
lan~ds of one William G. M.elanlghlin and the plainti1fs f'or
the~ recovery of $198-67 ith interest. Thjiz writ wsdo-
livred te and reeeived by the Shecriff oni 4thFcrur 1904.

Witb the writ the shePrif rceived a lotter froi the sýolicito)r
for the eNecution ùreditors . . part of' wh-jich is as fol-

jow:a; -"Direc(t your eff'orts to illakillg theý nîony ot of thle
~Iîuif oivn. I aun infornied thalt til(ey own lit least on111

paLtent for invention iii Canadia. . . . 1 suggest ' ou r
takiug steps te realize out of thre patent of invention a., the
MoSt effective njeans oif seenring pynn.

The sheriff notified thre plaintiff eompan v. le preparc'd1
an adývrisexnent of 4zale, datedl 9th Peb)ruary', 1904, ilnd onl

tht day sent the draft of it to the solicitor for the xeuto
.oeditors, who revised, corrected, and returnedi it 10 tIre
sheriff. . . . Thre sheriff then miade :; copies. oneý of

w hic personally posted up on thie fence at Brnk'
woodyard ; thre othier two Ire, gave to his hailiff Wright, withi
instructions te hand eue te Mr, Rodd. seurutarY of plaintiff
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coi an d t. pont the othur up. The notice of sale wasý
ut, ail thie anli sd interest of Willaia G. MeLaughlin and
the c.ugii Auitoniati Air liaeCo. in a certini patent

uof Invention decbigit.> Thu e w as for lii a.iu. on
?Utihl'i cruar\, Pliu , at the ollice of Ille sheriif, s5andwviuh. ...

On Ili(, day %anid at the hour nained for the sale four per-
.soniý were poresent. . . . The sherif offered the patent
for bwale. 'l'ie Jetters patent m-ere not, produoed, but offered

asdeein lu otieý Williami G. McL-1aughlin a> hie bid
$M>o Thre la not ant agreemnent betweeu the iitnlesses a

tg thev bididing or as to pist what took place at the sale, but
the- bidding %vas confineti t. McILi*ughin, Normanl Allan, anid

oniuits utrd, . . Finally Norni Allin bld $605. and
hie vas called the purc:haser. Aithouighlihe bld ouly $605, the

pilh-ciri's tees weru added, and his; bid mas tre-ateýd as $6-16.14,
hchainlounlt vas paid by chqeof defenidaut Hienry W.

Allanl. . . .
1 do ziot think the sale eau stand. The ýsheriff acted ia

ma.% whicli ist bie Éonaýidered nugligent in lav ln couductlng
thvý .l.li apparutly treated the- matter raieiqr as a lete

miet thau as a sale, sud this ils ahiew by Is. gettiug $64G.1-1
vhen only $60ý5 vas bld. lje dîid fot coulder that the ex-
ecu'tioxletos the- omuers of the patent, had rights which
lie, the .*beriff, as a public offieer, vas bouuid to consider. Tho
ahieriff took nu steps to ascertaiiu tii. valu. of tue patent

wiali lie lin form sela.z(d, and abilh lie vas offerinug for saie.
lie knev tlat tii. execution débtons, the, ovuers of the. patent,
were not .epe*.tedTho ca:«s la on. lit whidli tue siieriff inust lie hli ta proof
that b. complieti .trictly witli whiat was requirvd by law of
hizo. It ha.i not been-1 prved t.hat notice was given s eule
hyl Iaw. Tho. sihriff'. baliff dici net uay he put up any notice.
The oiw piututi)lvO hhrifr prsorially vas put uip after the
9ili 1Fehlrtiary ; tIi. eixact timi not giveu. The placevb.ire

put p ea hardly i, eonsldped, upon. thi.even, as a
unnlîncwvth tii. lav, S-e lit-i. 87,

ownerg o! thi. patent conasid.red It valuiable. Tii.
'Arlf willimut Iniquiry. w-irh n m px'a dic iat tile finie

fio .flI, aie t 1.el tii. wholé patent, anmi lie didti uider
fi f& I nih have beeni vo.ry lfrv if lie bdrtre

th- ri md in re-ivd a vrit of vm.ex.
Tue. 'u'tl~a ragai su propier care to adivertis.e

CruelleV. 29) 0LL R.lr. 57. S*( e eneV. J1ones,î5
1r.4P; Btinetr y. St. (qug-11la 12 )iL & WV,.1441.
4I -n re lmon. -. for j{oning ti. railwayv compauy,

4-l1wtc)edit, as flofednts . . . . hxl



Ju1dginent for plaiitLr againiýt defendo(antý AIIaî andi Der
aetltinig asidu the sale with to>t,.

MEREDJITH, J. JULV 12TII, 1904.
TRIAL.

BELL TELEPHONE CO. v. TOWN 0F OWEN SOVNI).

Mtrunie ipll p><lon-eehn >&sadlie iiifre!

Acjtion1 to restrain defendants froin interfuring Aiih eer-
tain m-ork of plainitiffs ini theý townl of Omel 'So1uid.

(,'. Lynvi(h-Stauntofl, X.C., for plaintiffs.

A. Bi. Aylesworth, K.C., for dofenidants.

MEREmJI, .- Thn( fadat of this caso are simple and f rcu
front do('11M laiiititf> oytî f teelo communication
<bas bween in operation in iifcdant' îuiipality for sonio
eairs, and, as usuai in t1iis country, ]iv inans of o\uirhoad
wires uponl mooden poe.Thvir office mas uponi the ini

stroet cfi thu town. and the mires wetcarrioil iito it froin
two o; -'ryn the wiros freini oppos>ite directions o'e
the main tre-nthe oppositte sidu of the stret te a p(o
uipon theo saine side, and thence-i intoi the office. Tfhe3 emv
<romi that office inte a new onle, liext door to it, andi se it Îw-

]me ncessiry teo e the wires, and that plaintiffs pro-
roed doing by puittinig themni undel(rgroundll(, inistead ofee-

ba.thuai runmoving one at luiist of their large and anything
but pictureusque peles, and ili t1w danger amiii uiisight1iness
of a great number of mires urossing the main street in two
directions.

Tlhe thing was 80 obiovl better for everY eu on en
that it iii impossible te imagine an1y objectionl in goodl faitli
te it. lu the initervstaz of thei public andj in the ioeet f
defendants nothing but Advantage eould corne frei tJus
cbanging the mode iin whichi the wires crossed the thorouglh-
fa re . It is plainly iinee..te suggest thiat the roadl
or the sidew-alk would or e-ould be injured byv the mork if demil
.ven wîth ordlinary iuire. It could be doiue ini a few hours,
if need be, withouit neunicete traffie at aIl, and without
interfering in the least degree, wîth the sidew-alk or curlb or
gutter, or doing a particle, of iujury te any of theu or to thle

rundbed Ulm roaid is but a macadni 01%, an o11e thaLt
meL in. oneI Ne. 2-A+



i, oftenoent for fat Iqsý gtueirally 1u>g4ul prp Anv
ob 1to P)oI tide work on hliî grouil pu111rc a iubtrfug

to ovr ,oe lteioicr puirpoaes4, and fthat 1upa - phiLu
naielyv, to eoreplaintlis toý pi «t tieednt axuo
tlïeir hluaineai Ili tilt .anepaiy %htr Ill, iat hvv

soiof legal righlt tir eniforce ogr inanti. Their obIjection) ro
thg- work iS nu4t midie in gooti faith, but ia fut. a pupi litra:

irsaliti who1(lly iunwalrranited(.
Lv-iRIsation, bolth fetli-ral ami pirov\incial, bscuert

upon laintiilt1a k tertllin pw ri 1-u>put o!f pic1, m i
''test, povers lire conferredf qutilte i murh In tueq publilcv 1n-
te-rest ami for t Ie( benef-fit of theit pulic( axa for. thet pri % ate Linl
(if plainltifsf, an gl are siubljeegt to certi n restrY-ictive Vo a con-
ferrelil upon thle mnii -ipal it ies-ths lit Érs beingl al a9 coual-
ferrdi lin the public interuts antid te, 1wcxria for thec publ
Ilic bene-fit asý rnuh fit thei rtetion J! the rightai anti

anîcres illte unnlicipallit. Xhte.ftea or protviil
lglaion i-b t revail, oir mhctelir both ti regard to njiattt&N

litu wich thrt i n coliet- be-tWeen' them , e queStlins tint
Iel(,( aily ricqulirinig (.cona(lidttionl in titis caste, 11p-ol III.

fact s bufr (id- on-t m tit u I ay Ili.e saigi that if provincil
le-gisiation prevails, plaintilf. have admiiitt--tly the riglit t4g
carry their w-ires uinder, 0hwir a> they dSire to doi, amli

deed ll2ta have n e over te P>f'1 preen 'e rk.. Ii am ca -g
(hoe tAgislatuire lias po(we-r te leýgisite- als te public ways anti

imunicipal coprai nfs, anIt lmkay be,- (ot conerii i au tIditionlli
righit upon plaintiffs in sucli ways sudl againat sîuch cru
tion, veni if the erlriglit (if le-giaIitieni in res icfo
la:llaintffa ani I their umkglirtlakîng long i-11(,o Parlialienit, Par-
lialient lia 4ilIN a n d distinctlIV given plaint1ifs powet lgo

carry% 01hei1 wiri,> rbxir or undelir puibliec stree-ts, but lias matie
t1iit rigli: sxajec-t tg, the re-stric-tive, riglita beofore ililluded4 (o.

The latter riglits inaýt be exriseii gooti failli aint f'r il
le-gitiate parpos and ahotuld lie reasc-onably vxrcse. in-
s1tOl tif uthabat e v have heeny vnesoal exercised, ini bail
failli, anti for il putrpose net iiuthorized or within the oe

et fedta se tlaat, M110t ver iese rlghtama bei h> plain-
tif.s are g-ntitit-d te succeedvi ini thii action: sec- Lenonit anti
North WsenIt. W. Cei. v, M1ayer otWsmntef194
1 (111. 759,

If-tendainfs vill, thereore. blx-ptul reistrititi tront
ilrrteritig Wlth the work it plaintifsr in (,arrying their wire-s

to, thoir nev oelisi ulndrer insteadr ;if ever the hilhwayv, for tlie
pu~sof exacting an y telx or pajuxment. ucnett frolii

ý1lCh wrk, fn i pantiffe, or eithctrwlae tim in gond't faitit
alntlinl seiciriance witi> tho, riderai logimdatioin,



Mlwaîe nîay be the powe oA a voupOrati win Ilai-
tiffn 1irst eniter Ilhe niunîcýipality, or %wh4-n Ilic ar m-u akilng
griat chanigus i thuir worik> aterT suh In.r~ 1!11 1hv ilas

defendats, aeilig in goodI faith, calllt ilmposi ctriin
Meond proxîdg fur th, viaretful doing of the or and r-

storation of thu Utre Sn that nu0 hom î0 omuîd or injury
done to de' odt, o to iny 011e entitietilI liu liese of the
hlighway. oy ri-asoni il tUe I rk 'I'hati i> al thîing 'oîuon1Y
provided for in uniply-a riequiring the( wýork to Uc
dune1 unldter ilt dir-ct ioni or al colip~ lt Icer of tlle mutiu(-
p a lty, an t1ý i t 'nl 1 t1 s t 1(Ue deit o iiill a la nabl- ,suLi n mfilnoe
t» en-lurc thu dloing of t1u w or], as> o dîretetIli, or. if nul L4, donc
f naIibling Ille c orporatlion lu 1111 c, i t so) doncu ai- luý payI for
lthe work out oif Ille mIoný su depositeti.

iDefendants mnust pay tile co>ts or thlt action, subjcet lu
their righit te) sýe off tUie additional icuds, if any, cauised by
lthe trial al aijiton, insvadl of atl OWun SoutI(.

L'poil the broad question ut Ilile of.r ut municipal coun-
cils uinder smec. ;i u tlle tederal caneii a anionded ...
the extravagant ulaii of detendanIts that it resîts witil tile
municiiipal vounueils lf, deturinuju asý Ilhey sec( jlIth and how

plinitiffs shaH construit their lincs, ee,,nîs te tac quite un-
warraintvd b.y theeatnnt

[Beern Iot City (if Montrecal v. StnadLiglit alni
P'ower Co., [181 A. C. 5271, and City of Toronto \. Bell

Tepee C 6o. b. Z. : 33)5, 2 O. W . 1 . 7.50 l. 1
l hie section prg senits n 1 l, culty tel n mmdi; ii Ilt iii-

teWASt of top publie- lhe elcear riglits of user of lhe Iighways
are givn te plainitifrs; tltey ud Id not caIrry on thcir. opera-
lions Yeryý wCh without them ; in the interests of thu public,ý
and for tUe protectioni oif the interestîs of» tUe,11,1 uici pali tie-S
in the highways, tUcve righits are to be exeruis(4d undelr the
m;iipervi.si of' an oJfivier of lthe inunicipality, ini suinane
ne the council xnay direct, in regard to the location ot the
fines which plaintifs, under thoir rights intend te conlstrIuet,
iiiiii regard to tUe opening up of the struees; that is, acting

in good faith the councvil van thus centrol tUe placiîtg in tUe,
paticular highways selectedl by plaintiffs of lthe poles or or

th iyes underground, as, plaintifs> înay decidu lu) place.
thn, and require ail tUaI lu be doule which will best tenId fi)

peet unnecessairy obstruction to the highway anti save lithe
municipal corporation fron loss or expeinse by reasýon of
pliintiKn', worksý.

On thts ground aie laintis caue cani ho reste but 1
haepreferred to put it on lte other ground, as it seemal tel

ae n.ceesary that. the munieipality shoulti knom tUat the
Im"es onerd tipon then arp notfl e Ucexvmere d for mihat
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hae 1 ,e villd ini oneo of tlt' 1eading c-aýeý ýin1iýtur or col-
lateýral purpoýeý. Wheun I>aiineni-it o r the'LgMtr pur-

1nijtý mugney tiw beinadu by municiiipal corporation- out. of
puweur co crdon theiu, il uýiuaIll >aay ýo, a> ini >suh enact-

ýL -[ W-ý;i!, f;0 P) 4>1, 65-1_4 ;Md 3 , or thlt- ( olisoii-
datud Munici(.pal Act, 1903.

ATTRNY-ENR D ) R ONTARIO T.. )OR NTP
1J"N (T''I1N R E(RUE ATI10N (CLU B.

(o~pwy-Ri'rai f ('rte-rIn by Atre-eeQ
P-i', e~il ~ Ordr in <(uifll ile Ad /linPe

Molýtionl 1hyý (14t'ndant> l'or an iinturlocuitory injuriction
r1eýtra1nmgA plaintiff front reLonunuiniiiig wi the'Ltuvat

t rin~> uiii contil that ani order ln vouinvil bu pased u
t luîgtht clart'r f teftndataandfrOMt doking anMy ther acîi(

vrthis wth thiw obji-ut Of ca ligtU >1aid charlitter or pro-
cuing tht ami toi bu .el otrwe thal b.\ ordur of

thi. Court in this action.

E. F. B. Joh»stun, K&C., for tecdn~
J. i R r Catw iht, K.C_ and IL Il. I>eart, K.C., fî ir

plaintiff.

Aît;1< .- h 'dfendlanltS aLre1 al ody eorporate 1y hivlo-
tvra paten'it isSI91t'd ndur the' Ontario tiompainies Adc, R. S1.
ISIG oh. li9i.

Si(t11 of 1tha2t Stat qte reid., "The incorporation (if
very, lompanytii hetreafter by- letters patent sýhalI Utlgve, e

I',% t:hl Act, and aili the' provision, oif the Adq shahl lippiY tri
-lit-Iluc vanmpanyrll% ubxtir the provisions o!f an.\ genit'rail

Atzî pplyng 1 suecoman.
Sevti 99~ i, a lws :"The charter o! al eoxnpauyii

ilieorportedý( hy letterS paktent1 11nay. at any tillle, Iw deidred
tri lit forfvité-d, and i ay 1tw rivke 1aàild madie void by ant
ortier o!f the ieueavGvro l ucouneil1, )in suilien(It
canse4 living 41bewn tr thv'Letnn-oenri coulii lu

Sinice ti.i action hia, bveen lt issuel thie trny-eea
ba a1ioneti(. thl- lvdelits heufore int tri shew cauils(. whyI

tlivir charter sboulti not Ut' reývokei, lIt la to prevent th'e
f-9 _(Il i~t th 1 or o!t ri-vocaitioni that t1w present moition
i. iniado.



( cun se,1 arguekd at soine leng-th that the Crovn, bky ae
inig to a 4ta1tu1te ceXpressiy providing for the incorporation of
oeinpanlis 1,y letters patent, andi the (cancellation of ýueh

letter> patent, waived its prerogative right to grant anti to

revoke such letters. 1 find it unnece sary to deal with titis

question. Azssuning the power of reocat1ion nom to dpn

upon) thie statute, it niay weIl be tijat Wt proVIÂioi1, iii forîn
conferring or rce'-krving a righit, ini eubstancet and Mi reality

imposes a dult-v to be discharged in il rpr ae for t1he

public wdl-bing Jlis v. Biishlop of Oxford, ') Apip. Casý.
714. hrea mure right or privileg 1a ewaio or. b[S-

penldeil, a dut v canmnot be thus abandoncil. Bu1t, wheuthltr the

righit of cancellation of letters paýttent (kf inclkoorat(In 1w 11ow
only statutoèry and ïnerely a powe(r, not a dutyr whether
1t. prurogativo righit stili. subsists, ini xY opinion the b)ring-
ing of th1iaio lias not clothed tho~ Court kNi11h jurisdiction
to rea-train its exer-cise.

C'ounjSel arg-uued thait the Crown, sckimg tho aid of thiîs
Court, ad(opitinig remedies ai>ssgnod to its subjeets, waiv>S

riglits ind priiigs euliair to itself, ani subjec-ts itself to

sucb orders and imandates a4 the Court imav, under like( cîr-

cumastances, issule againat a1 subijeet ltgit os anti
proposition upjoni the authority ol'f eginai v. Grant. 174 1'. W.
16.5, eounsel ,tatud thiat the Crown, for dte purj1oseý of anyi

acetion mwhichi is instit1uted, Subinits itefto il 11wodiar

raies of p)rac(tice andl protedure of the Court îkhieýh it uentcrý.
Not concinsivi, upo)n the question now under con ' ideurationi,
*bicli is nlot onie of practice or prcdrthi slýttotunt Î,
Fibjee(t to seainotable qualifications and exceptionsý.

For inistance. thie Crown, thioughl it hais the saime right or

dlscovery as a subjet, imay flot be orderud itsoif tok give dliý--
covry:Atorny-enealv. Newcastle, [1912Q. B3. 38.

The righit to withhiold discoverY is a prerogative of the Crowil
wbiclh it does not reliquishl bY instit11ting itgio.Tho

Crown, suing thirouigh its duyconstituited officers, upjon oh-

tuining an interiocutory' inijiinctioni, nmy not be requirimd W
gve an undertaking asý to aae: tony-ee v.

Albany Hcotel Co., [18901 21 ch). 696. "The( King's MaLjesty
cuinot ho nonsu'iit, becaulse in juinenllt of la\ w hois evlr

present ini Coutrt :" Co. Litt. 139 h. Jure Coronie, ilt Sov-

ereign is entitlid to be actor iii any' litigainftiing bis

lights : Attorniey-General v, Barhnnr, L R. . E\. T7.~lieý
Crown, as a p)rerogaitiveý righit, is exemipt from annn of
osts. As a plaintiff. therefore, the Crowni by no momns pt

itaelf in ail respecý.tS in the p)ilit of a su1bjeet4-litigant.»
If seeking the opinion of thev Court uploni iiN, imtteýr re-

lating ta the exoeise of p)rerogative rights or eýx(ceUtivp fune-



tions, jinvohesv the' (.%('Iled tmpray of gm !b rîghtsý
orý funcetions. er grave conNequeci nay ensuel1ý1L. Thuls
ShÉuld iic Attorney.-General lbring,, action for- adelror

oJ tunli eq, eilig- thi. declinton l sc actin hy aildg
nient prnouzier i uecure it miglit be arguied that the

prroatvcri1î f te iuean-ovrrtosuiinion or
to dI1s>olvv t1wegsatv bodyv would be. in abeyvance and uoniid

fltbe erpoyd hatever uirgencyv ight alrise fogr itsfxr
cisc. Agai, fhialte Aýttorney-v genoral frt Cmaada inýti-

tue egl roeeinaaginst the tony-eea for ()fi
Iarijo tg) obtaiin a decision of thse Court aà> to> wheitherl in i regard.(

tg certmain Illcete rraie riglit of pardon is vse
fil the UoenrOnrlor in dt.Letnn~Gvroi

wmold followg thlat penent l i, Kxelnyspardigning
po(ur in regalird tg, suech offencets W01nld lc 1upndd I au-

lflot assenlt tlu thisý proposition.
The iuenn-ovro in counilcil m1ay, uponl many
glruu11(1ndor thani those set forthl in thek >t-atenit of clain

in Ithýi1 ctionl and cofjlitltutillg siuflicient c-ausýe, deum il ux-
pfediont to) revok. thechate of the de-fendants. Circinl-

Ill1s ay ki an% 11nous1eut arise which will rendler it thie
smibri duty v' lfite toryOeeaas oue of Ilis Honour's

adi ls o counlisel and proinote such action, By akin thiis
Court lu declareý certaini statedl fact, to bge a iufliecintcas
fmr reviinig suvh ilg charter. thme uminister cannot. diývt 1dmii-

m4elf igf Iho duty andl repniii ndertaken 1hy his oaith gif
office.tg fu adis tHuit ecuieaction bie tuken iin theg intert.sts
o'f thic Cpruw, -wb-ichi are. now abouit eqiaetg) those of

tiv plie," uon oether faicte. ogr evn poin the saie facka,
i f rlhr urgeny oif thev cae hich they vestab)li4li for cancellat-

tnofth lefnane chIarter shoildl peudinig this litiga-
houmuae ise aparet i may welgl be It when the(

Atîrne-Oecra(bgan1 thlim aion,11 hie viWwas thaft 111blic
inteestawoul lot uIfer by% the delaY involvid on ils duIle

proscrution luay no hve good( reaison te eiv otheir-
wua. 'ouse unv av ad vie limait Ilisý Court' fnay sce fit

lci de lie lei granit ai mnervlv dvdaratoryv judgmevnt. Whatvr
Uicfeson fr hichI, il] lme exercise, of bis dIiscretion aud thie

rilýht ti dieexctv aCtion, I canot finit any groimid
foir hiolding limatIl cim lam-b rfeetrainied f romi tending1-g >11L.h
rousiii,-, or froii eistiing mi tlife neesayiep ug il

Nlr, Joimnatonl conedi ita if thi action we-re dIiseon-
tinuedi hY lleave oýf lime Cout (MPule 40> or veni if it 11a14



ile t rit f [iid tu 11 ourtlid lia , hv it 1u g 1 !enk, del1e the1,-, 1ý(, 1 -

facts .11,b1iutei net lt i, a suielnàausec for revocatioen,
t1eLutat- iiife i ii co il nîlight mmdtypro-

eeed te annul ilic e dnt'hatr If hav ing, a ý a

almar obaind ilie opinion of thw Court, the Crowni is net
~huigd teahide Illte deiso uili it lias se inivitued. it; is

dltiffiiit 1eo drtadMi it szhoildlie be oundl te a\'ait the

setual pronouncenKnt of a judlgiiient, hi i ay dlisregard
when gixen.

heeare. s4ome resns whlîy if' 1 at ail douhtud Ilhe liwk
of juisdîcti(ionl to grant thie orderéke, I shloild hesitate te
bold %h CioWns rights, statutory or- preýregative,. to lic in

oabeane pendig ths action.
'hW the (Surt hma nM juridition t the suit of a sub-

jeci te eonimnind o)r te restrain, t1w cromin or its efer
atng as it agenlts or sevats r dischiargingdireenr

fuinetionis ýomlinlitted] te thlm liy the Sovervigu, le establishied
byv niany awthoritid mohh ;s onle of the mnost recent. I
nia% r Icrit The Q \-e i.dcrtry State for War,

1 AU1 2 Q. B. 326, 33v, 33. For thc exereise of thie powers
or the oieiag f tlle obligations wýith wh1ich the Clourt is
lier, a-kedl te interfere, th Atone-Gnea is ansýwerabl1e
and esesil te thle (rown alene. Ile owes ne dty te Ille
dufendants.

Noý pr-teeent lias been eýited fer the granting oif sueli an

iiniuietion on the applicaioniii (d a ubctdfnatll(thougll
,nany puits affcting righs of the Crewn have 6ee1 Wn-
tained, hý fte Attorney-General in Englandl and lier colonies.
Such atfions aire in fact thie sits of Ilis Majesty, insýtitut,éd

by bis law efficer, theAtenv-eerl andl it is net there-
fore surprig that the reeacl f thei Iearnied coun1sel for
the deofeudiants has unearthed ne instance of arny suchy an-

omalous ordeor as that which li, onow asks. I)v whlicl Ilis
Majesty, tlirough the instrunenitality of this Couirt, wouldl
ruitrin himself in the exris f fniocf bis xz tv

govvriiiiint. CoobrCJ. says: "This Court capuet
ekaii even in appearance te have anly power to comnxand the
Crown : the thng le out cf t% queston 0' The Qteen v. LoCd

Coniiisienrsof Th'le Luy b.Il. 7ý Q. B. 388', 34

1Uponi the argumlenit liefere titecounlsel for HIe lwnat
.uggested that, thougli the order asked Aheuld lie refused, an
expresien of opiioni that thie Attorne-url hl, pendl-
ing Ibis action, refrain frein purslng ie course tn whigcli
ti dlefeýndants bave taken exetewoiibd he repetd
Im n. WVhile I havte nef dloulit that tlle Atono-eneral woulil

pay dule regard te any propcr eorv~c f jiclopinjio,



1Il Mu>t d1-clinIe to aisiunic ih rIl, (of advliser uponi the pro)-
p)ri,î tlor- imporie)rtv 'of ail oulrýc hIl hv so[ets fit if t a o

ni such Inrtr-. Alv expN io fm opnnhud
mwfai i s pir.oqr and111, nete;i r, fioir th i p~Iîû o f th to

fo r,. nIe., mwouou be1 n -x r il- jud Lidl an prba iilupe 1F(rtàanent1
m~ wcI -11 la n lo paiLrt of thel filnclt iof Il a i q Court of law%%. il

Il.' rte 1uist of th.c lia ri i ri 1Uic 1 u sit I.on qof tw defo-ndan T_, tg,
1e\1 reýSs. somel( So rt 1 f piQ-us IlI opi(ion as > th mode Iin )(4- %Ih
1 ho .dascrO lion f! f th' A ttébo-V.Uenealui and lui Atil orney-

;1-n14rai l alunei, shoild h ( xr'~d 1nacs nvhc i
tl)iiks Rt il dutv% te in ti-rvene:" ptr ord 1IurII ii i-

<bu ('oun t Coil v. - Ati rney.Gcncral, [li02j A. .1~

i nig -ea ly f oiioifn ithlat thlasf l Cort Iiasm Il julriad 1iie-
tier t4o ciltertail t, I ist d ýi Iîs îlw, tion i ml lado. 'I .] iiaif

o! lhe def-ndnii it- 1 thmnlk I hc Aori i i v r rl t i r tou
hî~~~' voi if he tJi 1tht Iai I'~ Ch t Pr., it '~,p

MA~ M AIIE>\, ' JUY I:T,1>4

TRIAL.

Du1LAPIANTE' v. TE'FNNANT'].

a1,eiri,-.,,m ,f (nfwtel If l, m~Xl.frr ~-)»ae
Pr iurl /te~,I~ u iion l'y Firr- 1 fpiain

l'lu litiT \% rote- o G fen anit oni 11 iril1. 1!if2 a'îfo

per ~ ~ II .fo i ur laeloe-nk aiIlravibrdgc e, oeilr order,
h'~s2 pe uen~ 30dasfou daite lof hinat.theiihlet

' i PhîoN il < hi' Mulr. 1tr 1!11>01. oIr pa fol)l Ji, 0' te' 'ilt~
ThI-is otTr ine1ldc'S ail 11h1eiok tol hoe 'lit iit t1ie switch, pro>-

ridg fî~k 1iutl 1et us l a i- - a t'ei î,m e 1 ut1- ii , fIf.<'r."'

youiir of 1 ( ! h inst,ý1 r' un eu (-iIt o )f hiq-rn1hw-k, tI a i t i 1l
acculpt *your t4Tr o! $,S. 75 per M . less 2 per uenit. th irit dlay"v>
f rioli .1ate o! mlilpiiwnit. $îo&-k , lu 1w talcirien cai mgonith unîtl

t~ qc qnt adat . Tht. -hiolieri licu 11 odpd Lotit biv
il ri, I i or pid for.- ThI oool, i ud o h 11ealc' gn 1 1q-11 ji 1h

a i h if il té j, ilw faisa tory."ti)i-f n 1

fi r- t pritap L! tih1ft.l o ffi r, tout 1del i-reti non o!,0 the 11,1m-
Ifoik u t bc"aiel



At the time the offe!r was madie, there were Io 'g at tlie-
r-iteli, froin whieh 0250 of lumber WaS nianufacutureti.
bese legs weurc ý(1d 1), defendant on 15th Septembelr,10,

idwer, eult in Xtareh), 1U03, andi the lumber realize-i1 $10.25

Plaintiff oued for daiiage for the broacli of the contract.
hure %vas a ellinte(rctiiiii fr th1 prà:e of ertain luibler.

J. Baird, for plaintiff.

R1. iX. McIherson, for tiefendant.

MÂÇMRONJ.-The offer by plaintiff to purchase the
1111lwk at Bracebridge ine-lutied the offer to puirchaise thiatthe swth"and formed one contract, unless the word's
if it isstsatr"containeti in tht- deýfend;it's lutter
reeludes it froii býeîing an assent to the plairitifl's offer for
Lat partieular heinlock.

On l2th August, 1902, plaintiff Mrt aýkini dufendanut:
How about the stock, at the switech? Have you eut any
it yvt ' When do you expect to cut it'?" On l41th August

ofondant repliedi "About the stock, at the switch, 1 hiave
.-en unlable to get any' one to eut ite anti do not think 1NiJwLl

~ bete -et it cnt this falv"
On l3th February, 1903, plaintiff in\ writing to dlefendant

lked: - Whien do N'ou expeet to cut out the 6,000-000 feet ait
ie swviteh which wve bought Last year? KindN let lis knom-
rreturu miaiL" On l6th February dfnntrepj1ils1:J

1 have 8old xny stock to the Laîdlaw Lumber Company. I
.4d soie lnancing ta do with theni on the stock- now ýcut,
id had tu seli to them on that account. 1 have sold thé
,gs at the switchl."

on 26th February defendant wrote ta -plitif: "I eeuld
et pct thei (the legs at switchi) cuit saifatr oy sead

seil theinin the legrs. Whenq- we made thie decal la St April
bout the Braeebridge, tliey were ineluded if satisfaetory
aly. At that tiine 1 hiad the contract h4t for the sawvingz
ai later iny inan threw up thie job, and] 1 could not geýt anry
ae else, te dIo it, and that is the reason whyv 1 sold thec legsrj
i they were."

Defndntliad until 18t March, 1903, in wbich to getil
at thbe henlock, and in bis letter of 14th Auguist, 190l2, he(-
1011ght lie weld rot ho able to get if qut thiat fali," Thij(

no assertion thant under the agexet i must he " satis-
iotory » te humn wlhther lie will get it ont or net. The letter
outl keai the person receiving it to assume thiat, as hie
»ilduet get it out that fali, lie initended gttingýYit ouit thde
>UIowing winter and spring in time te ýomipiv' withi the(
>rms of the contract. Ye-t iu the following ineonth (ISth
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rien Iiiiu %iI1w eoIwe lru i utir 11);11 e. l nýt

Xo une ewr hear of, gods bung ppIled tl, a:liteiu

p rehse 1hli uvrli ilu II bu b'% aife is ut the
1euur or iu in i, ti' 1 i 1v lie iliuf mtre was lu li>.

unauf î1t~ !lu îh t 1 fieI "ý ýut theýkI1 aufaturer. - it

'lau da f li di lt 1 I r mle eut I iL- A~ lu t 119 11 1 _urL
te hil lilini) ia lu 1 bave) i11,rI il. A 11 Ir heloe as

lI.raee f lirudg as 1 fIli lie li 1u te iF t e f 1liti! ami as 1hi
m a tu i ct ti l 1s urier , i~c lit lu 11is sis ifai1on.1

dr~ Ifl ut the, uffr 1ilnade liy p laint1! I%%iý cumhlrr vi,

1i nu wav l 11 il P w > h- wurl11 iIi1 ,f it i vt iltî lfactorw uii
lieLîtd!II t a~rv u s tl1 alr i11lI i11i tua iold i I eutl11

word 1 i.1 nlie ,uî tvIît lk miur t ut i Ilk ehrate lu rha
Si 'a illi Ila 1l r mr i ( t ih i ulpu it ot hfi mi for t

- l ioik luieiiir advai e -i in )1a r(,i1, 103 n $1 i er r
ttosn wsie pad Mr-. Baw dix> for hevn IIoek U o. b. it

îb. ~ l 1 1iig Tii plinif pi hîlie prits bu ep
BiMr. 4 Iadî tt »imen r1t 1s big a1l falit arag p[frie't.
Pliif! i.2 enik ervvr .25 e huadu

402,1>0) f e it
I ln rt tIitliwhen 1 plin rt if îrY irased - ý lie- t ( i dietendanlt

m-i. I 1a p ri -1alt 11 g ouf Il1, 4 %ib i t -kr 1 1 a u t , ri d tha kt 1 a1id 1 ilw
k 'o,. ti i t q - i ti thi' lumbewr, altitoigh hei aignet-1ui

i.4 Interest tir liiiIie-r iBaertg l Lidlaiw& ',
frion 'Ao Il li Il r. eive a pqrofi t7 cents per thiousad.it

TlhIl-.1 a -iI lu 1 c-un lteia i II, 1)4.ft daIIurt (.lairnledl froI )1
pA in1ti1f! $ 1 70 an ) iit 1i ires f i->r in I st NIarch, 11912, blance t

uwînf for lil ieqr sohi bl veedn to pla it if on01 11
r 1 11 1-02 ".

1rhi 1 waprt it 1hd Btracebýiritige- eut, and accord irg lu)
defndat'.e~iit'veai 11w lumbler tha«,t was (-lt ani piled inl

Clie yailrd i liratit-iri1g i -a m- ii for by t Ie( ent iut Marchi
191. and ail1 sh i pped on'ltil A tter thant plainitif! rau his iili
for tivo ilo-li, antii 1hfluteivî was for two day. v' eult of

luruber whIieh iefetiiant statti vas! pult in piles. ani eachd
pieiiirkq-l LA.D. & Co. a, indlicainar IL I(lplnt &
Co. mder whlei usrie plintifT wèiI; earryîing ontr business.
This Iiitlhr waa. biureil ini ai ire on deed )' reni-

I... on 211v April, 1103.
011 121 Ju193,.fendal&nt wýrote plaiintiff; « Accord-

ing fl mii o, the-rv la a bialancer eoérining tn ime or $157.80S,



that y~ with op. Iuuinr pou cAd lurid No lnariug frmii
you, 1 Wi draw un >mu fon te abou aiuount"

Theconrac prosîu idesi that lmr iý ti) bo paýii for in
30 dava froi shipwn and dAfudlant ioadd ie W undor on
the cars at Braehroigo and said lw rogard"d it a. part of
thie contrac(t Io do so; whon Iloac ou 0wo cars hoe drow agaînst
tle shîinots. hru wýa' no juloto o plaintill' that thuý

Iilumbr hiad beon et or waýs thon in t1- yard,ý nor isz the1re
in the cor~odueput in ;ar the' trial anyi notification ta
the linubelr hadi( lbon desro idunil th-, lutto'r of l2th Junu,
1903î, wheni doodn aid lie intendeod drawing for '-a lbal-
ance coxing to mu of $15.8O that is with the lInHMO POU

ljad burned."
As Mh urual course; ias for defendanit to place, onl the

cars thle lu111W.r appropritd to the uontriact witli plaînitil!,
alnd thlei draw ag'ainsýt it, I thiiik theret waS ln "unclonditional
appropriation," (f the particular lunthr the prie of wiAl is
flow claînifdi, unltil plaved oni Ille cars.

There wai liewdmn for plainitiff oni his claiini for
$»14.50 wýith costI-, and jugotdsusigde! endant's

countetrelaifll with osl

DIVSiO ALCOUT.

CHRSTI v.COOLEY.

Eretiolo of Bld -)erutn.or 1)nae yb're
"Shai? Retinarn Sadg - buligor L<cpair.

Appeal byý defendlant froiu ugmn of Counity Court of
Hastings in faorof 1 laintiff in an action to roerposz-

mession of a Strip of land 4 foot %widu, part of lot -- on the
ea4storlY sido of Wator >treol in the townl o! Tronitoin.

The iiight of plinititf to po;suession deeddon the
izneanling alnd offeet to 1we giNun to ani inistruniient daitedi l5th
Jauusirvy83 made heloten one Gordon. thoni tho ow1wr oif
the whole o! lot '-, and plainitiff.

At the tiinte the inistrumennt wais exctdlhero Nwas in
(,ourse of ereet ion onl thoq lot, hich ad a fronitageo! J Gý
féet onr Watr tre, a -M.i t11r(--st o rcv br ic bi ldiig, d1i \i 1dd
intio 3 Str)r4e4'a, l wh o tho Saille width.

The rhel part o! 0he lot hall bou pu1hso y
Plainitiff fronti Oordoni. The .4outhierly part wa' 1retaineud

4yvGordon, and tho b uildings onl il, and so înuch of theo
pa4r Sgold to pflaintifr as, was eovered hýy the illiddle Store,

~wre intended to lie used a,; an hotol..



ih ulig an pt t trie 11ne in flron iÉt, iald
extedcdbae telIe, ae dei e feet, Iravoing- an open spac
beid il bout 2GI ft,4t Mi de-pth.

iou w -r of the.sietm eeiaigfrtesl
ef th rinderI et t - , te leuPrrail t, but Perrau It

wasý ilt fiin te1ý bu u lo e ri (1 dbltaini thel riglit te
bui nadto ethe. hete'l t.oFering dte >tripi 11 qjlustIi

aswI ,thel laid et Uoirdlen. Thiý strip Ge(rden)t eni-
deie redt get plintiilf tie g91%11 ; plaintif! refusedl te

lde t, buit ardtoiî upý( all il initeid riglit te àt.
Purrailit thvIn bogtfeiGreadeetd eCon1-

ten Iaeldditioni tie the ulig
1h ntrmn e tit Jarnarv, 1883S, wasý n1.id i 11puruacecftheý AV epeg~it terms ef ' nveances

hvit(lrdeni purpoqrtedý to) granit tle piif the, nolrtheirl1v

strip fcf land along the nrtbeirly sief thei -2,' fieet, t abou)it
4 ;e 11n wtht, cxedn riou th- reakr tif thlick ldck
te Illu rler Triert, fil'(r q the prl-oe let cretilng a su1itahie"
buliflingl tin rear eif and Ii É>1911ieeieni ilith Iru' ruîin-111
inig initereat ini the, strip, ftr(e( frelin al] cdaiim fer greund

retand t wnrai iif repc e h reo reiin
"t1il. granit t qe rei in eri f nl se11 lon a lte sa i

buildling iise te, o retedr shlall reniait> Standing (ln 11w sýaid
4foo)t StripJ, A111 nei Ilone

Tri1 809 al lirte oeeurrod, the effeet et which wssne
wb<at erulyte amag tht,. additlionl te, 01h hotel, nldn

tlic patrt buit othe si,ýtrip,
P'lainlti1fr eIlee Shta theI( resuit if thIms lire fud

9 L l,,age th buldn nloer ri 11aLined ( standi -ing" on hen
41 foo 1t stip. ridi tlath righit ot etondý(anit, 1whoow d
mwliate-vtr litereazt in qt trip waa cenes t4» Cordon, tn

aproriteand u;4. it, was fit an end.
At thir, trial the(re wa a cnfliet of teastiionyv as fo thef

extent et( the inijii!vdou te) th1v buIIili, and te Cniunty
Cou.Irt Ju dgo- toundii in ta (i f peIliItiff's ,onitenltion.

E. D. Arino<nr, K.C., for deofendant.
T, A. 'ore Trenitoin for plaintiff.

Th11o judeginenTt cf thle Cou'trt <M( >T, C.J. 'MAet-
IhmiJ., TWiLJ) sdlivereil by

MKu~nyrC..(aiter aeitf ting mil the tacteb) :-Thet pro-
lie r ic-ncllu in ilpon fto( ev idec il i , i m:.i nytr op )inrin r, flint
theiri %va ilfethg Il1i ko ai coml ote ol ir t otat l dest ructfion of flic



buiding; it mas, nu duubt, coînwai Samryo~d dAUwîag
blit Ilo)t. te> luIl au et,-\ t t1lîat it wa u ; xcli( 'arvl' t, ri ld
it, ul-ilg 111e mor rcbn-îa-iild - " ( ini ontadis i n(ctio il o(
pair;- the addition was, no) doubt, rexîderudiprrl ni
for occupation, though a part of 1i s, to hcat- ovcn uwlv
in the liotu businoss after the.i tire- ;nd bufore, its etrain
the re-pairs m-were inadei and the bilding m;is restorvd, tog
At heilht un, rcduccd Aby on noa, for te plIrpHm, as mas
testified,. of a1ror-ding buttur liglit bte u lppuir part oif thc
mlain bulilding, and thei rostorationi was Loinpletedi ývry sioun
af(er ilic tire, and at a coîuparat1vel\ trifing cost, and unie
that bore but a >1muali proportion 11o th lue (f the re>stored
buildng.

11 i S i]se a fa ir conc1 (1 lus io(i1n > Iol the e'%idulnce that ia
prcudnt owner of bout bHuilig andl hInd would haie takeni

the sa1ine course thlat deft-ndant tooik, and wonuld have, r-
paired as >he did . .etovd bu on.dm

'Thp bu1ildinig M«as neotl'i lv al
aged, by the Cie, and MaI the event on which the right of
defendant wva, to couio to ain enid, lwen -thc des-tructioex'
by fire" -cf the buildiing, I gýhou1ld have had ne) doubt hAnt 1

thlat even.lt lad flot happcd.q
Whenl as ini this csa building i> dainîngei, thouigi neot

uo,seri,)isly but thint it can 1bu and isý repaired and ndefit
ior use again for the purpoe for which ié was originally
designed, at a -omnparatiîvely trifling expense, and with bult
a~ brief interruption te the use (if it, it w-ouid, in 11) opin-
ion. be quite inappropriate to spak, oif it a-s having bwein
dest ro \(d~ Theli building was, in iny opinion,. not, destroYed
buit 4)uly damnaged, and not rebuiilt but onlyrparv

1 nefe te XVal v. llinds, 4 Grav (Mans.) 256; Spaulingý
v.Munford, ý37 Mo. App. 281;ý Býinst(ein v. Levi, 25 N. Y.

App. Piv. .5i65....
If plainitiffra contention is well founided, hald :1 fine

oceu.trredl the verv next day after the instrumeinnt was execu1-
ted, resu1ting iii the roof bcing buirnt off - . or even
partly me but se as te rener the building tenîporHl though

for neyer s e ot a parid, unfit for occupAo, aud ahhough
a verv small expenditure of inoney and al verv few- daVs

woul li4 required te repair it so as; te restore it te its cri-

ginatl stâte, the right te Nvup ouild be, gone forever. anid
duendant bound te give up1 posesi n ving t1 ldiî

to leeoiie the, propertv of pliif!f, for Iint te, nak, if gond,
if li. chose, at a trilin at.

1 cannet l>riug myseif te adopt a consýtruc(tion of the

~itrumiient whicli would proiducg, suclh a resuit, and, liew-
rver precrnnus mnay lx, the tenurc cif defvndaint -and ais
to thus 1 express ne onioný-itý is not, Mlu mv opinion, s0

VoL IV, O.W.R, N<0. 2-eîh



prt-varifus as te av been'f pult anl end to by Whaf bats hap-

Appval all-med with »oýts>, and avtion iniad with

.1mýI filu~ CAJ. JULY 15TMI, 1904.
TRIAI-

HARRIS v. SIMPSON'.

$qIc o Gueds-Adioafor P'ri#-oýlljury aIf1frrDlvr-

Actin to rcvrthec price of skins 441d by platintifl te
1efuindalits.

Il .Calleroni, for plailitiff.

3h u~n uCAJ.. hdd, oni the, eviden1ce, that tho SIkins
~ul~taital! asweedthE, conitract which wa elntered. Iitc1vwe 10 p I lL lani M ild dt at S aen E iry ] ad thIlat thIlvy

weoro inijulred wile( mndergoring the roes o dressing afler
1tey ha benuchd by an evrd te efnans
P>Ilintif! warranted thalt ft ekis ouhil »(. su1itab,m if 811i

wheiv rped Iiiahe1d, for znakilng up inito fine, ladies'

t1ie- woul1d hjave beeni Sitalei for that puxypose, Plain)tiff
bocklý(k 11w skinaý, Lut hu dIld soi not unkcondmtionally, but in

order t-, vexmi, li trim, Jup tfrplaintiff for 972
vîthi rcnts. 'litiif wkas enititledi to the niny in C"ourt

»IVSIQALCOURT.

M 11L 1ÀOY v.WLLINOTO' )N .

FntOreign J)rr~ - J.InfaliiI -- Form of Maforri*agcf tJith
-a ndgd- ( 'rîm înal (Con verealiarn - A1 bamnomi-pg of

WItfe- Qursliun for Jeiry-ud9e/a1(>., 'hrire-, diflery b.-

zcent,.I)amgaaNewTrial.

Appal y dfenantfrom iludgnient et Axe . in l
faiveur of plaitniff. uiponi the, findings of thie juryv, for $5,000
ilamaligea!, ni ain actioi f erimlinal conversaition.

The charge I t e 1 juiry is rprei ii 3 0. W. R,. 561.



Defendaint aýýkcd to hîave the action dÎlîm1>uI, or in the
alternativeý for a new trial, on the grounds of thie iînproper
reception of eývidence, misdîreetion, and excessivedaag.

Thie apiwal \was heard by MEREDITHI, C.J., MAc1MION,

C.I Hiitehieo, K.U., and E. B. L1eknian, for defendant.

W. R. Siiiythi, for plaintîff.

MEEDTWC.J.- . 1.. laintitf aund his wift, have
Iived eart from one onother- sinei$$( or 89,and sinceý
thaï;earto have neyeri eve n mlet, nlor Ikas anY cmiîa
Lion passed btenthei.

They wei-e nariedu in 187-5, and nio seriodisageeen
o«curredl bctweeun thleml up1 to the end1( of cebr18,
wbiex te wifeý mont fron hier home at -Niagara to visii lier

parent,, at Toronto . . . Plaýiif was flot \w-Ilin thIlat
shle Sholdb paY huai visit, thlouÏll it doie> nut appoar thait Ile
forIbadet lier ho naeit. - 1'-ey liffor widelyv as ho thle
causes whiehi ledI to thec wife neyr aving rehurnedI to lier

Âce.ord(ing to p)ltlif's stov wille blis wife, was
absent in Toronho on thisý \ isit, he acuidIentally di]scoNerd that
in the prviouns October or November whcIse wNvlt~ he
Buifalo. oenIbl o pay'N a Vi>it 1o ai MNrs. Caxnpbell, prom-.

iuinig ho return. the noxt evenin1g, s]c lad decuivedl him, as
Mrs. Caitupheli wais not, theni liv-ing i Býuffalo but Ii Toronto,
and that shie hall aIso deeiii i on hor returai f roin Buf-

fao on the sýecond ;vnlî ftur she had gone thure, kY tiellinig
imi, whlen hli ed for an exlanaiitioi lis to why vh >1w111d

net reundon II)e previous eveuing, that Nirs. Calipbell lîald
insistedl on hier remaifing %vithlier for anoilier nighlt; that.
iipoli ilnaking this diseovery lie bai'Suspiuiouis, but of N01at

Il(, did1 not saiv, and wrote ho Iii- wlie f'or aun explanation,
anxd rcvi one that hi,; Suspicions; de Ine o Sui-h mi
extent that in fthe Januaryv following ho( caused,( to 1wlïicpll-

hislhed Mn three o, thle Toronto newspapers a notice taIm lus
wife hadi( left his bcd and board on ilhe 3othl)cnb.

Accordlingm ho hlioctiîn of the wife, shc didI not dle-
ceive pbiintifr as to the visit ho, Buffalo, or he-Il Iiuîn thalt h
waF going to Mrs. Ciiuîpbell's, nor didI slio say that :lie wold

?eiain away.ý for one, iighit onlY, or iko aniv Su1(1 e'xpLan.
ation as plaintiff said tha.t shie baad inadet on lier rehuirni fromi
Buffalo; that no lether asking for an oxplanation of thlis or



il, 12, i,,r maltir il l re t t-1 hd ½ lier- frn I i l in[iitifr bult 11hat
iu r- asu-i fer ILi-r nL i a'.i i iui- r l r71P to Il-"r[- î~

0.t-ho time i, JAnuairy, ()I MIL ainto eigmd
ut heýr pe"r>se» by a pijsns, it was ievrdthtewa
,iutreriing fro uim wasý appre i or she" Wasý nuL .1 r-

mittedý lteifasu li nature of k: as 1-ld tk ier1 b'.'i lt
phIieian) a :tnra ies eînuietdt lier hy. lierI
huaband1;1 tha upu thî die'.r r g 111 1 ad-e 1fe eu-

husand ani. it wa arrange that lier filthedr *4îu Il)on-
muxîîeigah. lu plaint if hoer deeiîainAtd ilIthe >(l ruaon fr

%,wichshei believe hor faîheir did.
M>aint iff deiesII lia %1in-, recei ved anvinh oîniain

ild tiiil knofi dge tat an'. 'l sud accuatio IIas ia against. r

I f th s t rv bld l'Y plintI l1if ble aeete s truc, it is neot,
1 01111l, openi tg, uui tha 1 th ti tud ;i l I rl Iil li tou Hk %%'.it

t hat lieý w i,111u ld flot I r e i is ii k baok i l li 1She had gi1vel'f
hI th Il plan0to n hich lit demandedi(fýf (i her. and t lar

lIe InI effeu put lier amyli be. icauise she lisid lnt comipliedg with
hi~ en, 0 s1i l l1tho1u li aicl-rd 1inYig tl(o hlis 11est 1i l .y, lie. sto)d 

r.,-aldv1 a t ail f lmes- to rqt'ei'Ve a1nv ,fý k1i exlaat in1 ihl 41op
shnuldM (1 leho tg) nIla ke and to r ce ie lieor 1 ai k i f i t waa

satifadItOry to him.
Tbiere m as, ti rm pinion.i Tilakinig fli sanl ie ssumnptien

a4 to' pluinitiff'usie' nu ý usifiatio irilmliatevetr frt his action.
nothing to wajrritnt lin lconlcluin g, i f 11-1ieq1 idcludeIo

that blis4 lie lad-1114 dunu kt mthIli w' blichl q-itle Id hiiîn te pli
lier au av, anld riotling t excse andi sitil1 lesu; lt jutstî fy, tliv
co%1 ur mhIih lie- 1eo i il 1)1 11rit i - th 1w frld1 thalit Sho liad
le-ft blis bc id and bairdl.

I f, fon th oit, tler lhan riIrlie. wifv's ti' ie ecpte ais
trIOu Iheno- il a striing if t uluieedecthtpin
ili hadig ofn it u condut irhieli fuilkyjeiidle ~
fusýaI longeý,r t colhabit miili ini.

Tri (ýitheir 'etleieaato mais cauised by tlie, wreng-
fil] set (if plaintiff, indi thev case is iltt. l-trfere,. thant of à
mite- mie i, liviing separate trom' ber huisband withou)it hli,
viionamet, andii thie riglit f plaintiff teï r-civer is neit, teeoe

to . detenmrinedi-g uponil the l'ilci il enuiite bf ti , lie Chei(f
Jus1tice ut OnItaitie ini Bailuv vý Kiig. 27 A. R. kit p. 712 .

1 procerd nobifiI te, rotice tliv course (it evnts ttr
Phe sepairatimi tohk pilice. A fter theo lap)se t a yoar. thp



vile won t u Chcago tu earu a living for huctif, ani rv-
mained thiere abouet thrce vears. While in Chiuago ýle o-l
tain<d in the Circit Cour of Aok (%)Unir, in thec Star,
of llilloi>, a duerce purporting Io dissolve Ihe bonds of
inarimony betaceni bier and plaintif,. and r> vonfer upoi bier
the righit to resumne hier mnaiden naie, Anna Pouglas. Thec
decree isý dated 1 51h Febiruary, 189 ý2. a nd hy its torins is
conditional, and :subjee to bu be st aýside at an.v lime Nwiîii

tbree-c years
Plaintiff's wife ruturned to Canada, and froi the date

of the deeýreu ceased to bfear plinititWs naine, and lias ever
s-ince, until she wenit throughi a form of imarriago %%ith
de.fendant, borne and been calledl and knowui by hier mnaiduin
namev.

>-fendant was a xnarried mnan, and on '201h ebuav
18M9 a decre of a Nebraska Court was mnade, iu a prf-feed-
Kng instiule b:, bis wife purporting If dissolve ilie bondis
of xnatrinony between Hui and lis Mif. Ulis dere, ce L
understarid, did not beoeabsolule unitil six monîba from
its date bad elapsed.

(In 23rd September,1899, defendant and ilainlifts wif
Went, tbrouigh a forni oIf mnarriagfe at RI)eser in the Stat 11e
of ewYork, and have snee then lived togelber as; insui
and wile.

Plaintiff in bis pleadings alleges that adulterous inter-
couirse, look plae betweenl bis wife and dlefendant lu 18S95
aud nt varlous limes since then and up to the commencement
of the suit.

Aftheb trial it was attempted lu lie shewnl thait duendant
b.deitd adultcry with plainliff's wife before as wel

as Vler the marrage cireniony- of 23)[rd September, 89 but
that atterupt, as 1 shall afterwards point oui, olfaed

According bo the testimony of plaintifr, lie was nl noti-
fiod of the divore proceâdnge laken agames hum by bis
vile, thioughi he admnitled that Iw huard of lhemn and( of aitn-
tions that were being paid to blis vile byý defenidant before
the niarriage ceremiony took place. attentions, lo, \0hi,
peeqrding tu the information wichl lie said hie received, were

nf an improper characer, indicatîng that adulteros inter-
courue vas going ou ewe thei.

Rlis attitude to Lis mife, diiring afi Ibis linie, according
to hie, testimnonv, wýas that hie was readv and wvilling ai any
~time, unmbu le learnedI of the imno-ral relations existlig be-
tvcen bier and dfendanItrt anid the graining of betr divorce,



had~~ arid Ilt the !mrl thnoe hop u1 a ren1liaif

If thon to. atitue oif ,littiif fiIard, his w ife tva s
tha 1 ho liq -.1 u vas, anrd t 1iv juilry ii)ust h ave foumnd it to

o benwht ffoif ans.ý, ha.i t ho- fiU of fis :.oparat ion
j-.i u vil U»j11i liaie as, lit Iny - op inion1, it ias upoln

is rîgýhit to ri t'uIveor in suii. ail alio a.ii; t]is ag.Lainst lieft.lnd-
âia foi, The. adujite.ry utf whlifh hip %taïS giity in] havîngm,' as ad]-
iu l y ', ila I lkl ad, s .xuma1 l t&'r( oLrst% wil I plainti ' itfe

u a io a i 4-r '23 rd Sujoltmbeur, 8
11 %%Ias at .01. tirnoli . . hldIl that sueli anl act ion do(s

flt holi % who-rt, at tho ti niv ih Ili> oiif adieyis conunittedl,
husibanid and [l-it io liv ig apart v Iniual agreemtII1,

lte g ruiiid .. l ICInIg 1that t1 h-C riIIIinial seat i s flot the
ogIsti f 1te oi, iu thalt 111Li is al vivil action brouiglt to
r., -ur -isat i4tî forv a dii iinju'y donv toi thIiiusn,I;lq

aig thait liu injjur % is dontc toi thv Iiiabandii whlo hra, volunItarily.
rohnij[1ý1il lds% 1. ie andi vannIIoIt 4lrfuel said to l1)
dvp--JIrio by 91 tc AUt oIf adukctjry% I utL~r eornJIfort ai soctv
Wisd.on %. Tim>iri-ll, 7) T. R.: 357.o

'J'le iltIa tiri t v i, thait vaeý lias 1 e in iucl shakenm, 1 th11inrik
l>y what hiasee said and de i n iubeun cases, thou)tgl,
thle priniiII. of it vas appiied as- lIteý as the vear 187'3ý: bloi
Sir Jameiiiv nen ili Maleidnison v. G'i vi ne. reporte inl

1 le. Lond11141 Time [i,-tI ? thI Fe.brla ry, 187S . . and i the
Coutrt o!f Queen' Bea in thlis I>o in i 18G9 in fi t

AIL q>xirinationl of Ilt pleaing (in 4 tIlast Irnentionetd
ae) 1 . shovs. think, tht theyit wcit further thari ]Idl

hede.fsqIi IVdn v. Tliiixreýll amd alleged substantiallv
vihati i. spke o bY Aldersoni, J., Iiin t v. 1 lemi, 4 '.
à I 1 1. i , a11 t ota i iamfi p atr leret givinig IIp b% the. Ilis-

l'afil 1, ! aI1 l antgo te) ]v dr ivu( frem 11 te oewev of

'fliq.ic i itritivyI ! >a tersion ri Mergr, se iundeili-rstoiodi
ti thik, eunie iv ir J.A., in Baileyv v. Kiiw, 27

A. ILR 1. 03 ir, Ili . h i miot ,, aparoritl vwith approval, tlie
laug.e !AiesoJ., in ite v. lenniý.

tRfrnate Evans v. Ev V, 199]1 P. fit p p. 198,
PQ,22; Izaird v, 1 zard, 14 n.1) t p. 46,; Gardrier v.

Oairidneir, 7 Imes hI.331; (onistantinlidi v. Conistain-



If wewritlibct to deall mithl the as al î;;1 ,il
prinegipIý le ad unftttert1!d Iv aulthofriîv . 1hould bh P" prt l j>rd

in1 >ai teao- qi Mc~uoa i fr 11hlo reau;11Sons giv \ t-L ,ýi 
j1_ Wvl ab t 11o ol S ir VFrait Jelnueý, in 1 E1t,11 s N. Kîani au
of Mr. Justie Gorcil liarnes in irne .Gade
tbat the hu>1band ils ot furfeit b11s riglht to niaitn -iIl

an action a., t1ils bY iillv act or mli, oldlct of bh i, (- u i l t
anfim9uting ta conivalnce it or consen rt ta isý wife's 2aduhvýfrv,

and that, no ian (-anl jtistif\- hiusIweIl living wýl tîi1an-
other's wife againsýt bier bsad conseint, hyý setIngl 1uP. as
an absolute bar andl aniswor ta the busbn' voînplint, ilhat
the law (-an give, imii nu redrucss leolca1 li as ittaHv- auJii
perrnanentlYgîn up heor society.

Weé are. hoeer tbilik bounld L'v what mas deid 1 i
Patterson v. Mereor ni inuat foll()w it. leaving plainiif,
if lie is so nindedj.4 ta chillIenlge the correctneuýSs of the duci-
sien ini a Court wbiich bias the powe(r ta overrule if.

Hiavinig cornle to tliis cocuion follows thadt we inust
hold that ni "y brother Anglin, ini tllIng tbe jury, aý hie did,
that, if theyýý caie ta thie conclusioni that, btefort e ldi dltorous
intereourse betwe defendant and plainwtff's; wtife hegan,.
plaintiff bial toýtaly andl permianenitlv givuin up ail the- advan-
tagoý te be Ciie fonte seciet ilo is wife, he, wasý îot

estile ,t reovvr, righitlYdietl theml.
1 cornef netxt ta the grauil taken by« defenldanit'ýS on

a:i to the imrprvreceptiOan of evidenCe.
The evdnewhich plaintiff wva: permitted ta give, liol-

wjthstaniding objection ta its admiissibilitv, %vas of ruîuouriî
af vAriousý lacts (if ildeiit 1 comrntiitted( blv his wifteý wi tI

defendanit long beforeý theyv wenit throughi ther tarin (if inar-
raeat Rochester. My learneil brother Anglin adrnitted tbce
eiece beasin his oipinion, thouigh athierwise it wouild

nô have been admissible, deenantscansel « hiai ouiied
til door » for its admission by asking plaitiif on cros;s-

exaniination the fo]lowinig qusin:"Yen beard le <dev-
fendant) wa., paying saine attentions te yaur -ie? I
you ever go) te humii and tell imii shie was«Your wifeý? - Did

yuwrite to Iiîni and tell imii that shie N%,as your wifc,. aiii
yeatN.o didl not want hlim to have anvtinig tai do M-i01

Plaintiff haiil stated ini bis examnation in dbief, in anIS-
w te quxestions putt ta hùin (appeyarentiiv itoojectio),

thâ l- all hienrd bis wvife*s niiniie conetivith somer Pet-
so lilong abot the Year 186or du7i" ht bep bai(jlwhard



àoitigq tonnckd with deenai t lie heardi it frornt more thani
un sou1rce;, tha lt ithbc rumioirsl were persistent ; and t hat hie

thel.uglit t heyînrea rather thanii diminished.
J 1 mil bl te unerstani how anrythiing that ws said or

dou bydefndan7sceu.elopeedthe door te the admis-
sof ef Illeneette pairticutlairb etf wvht p1lintiff had heard

as te) the ridartionrs bfwnls wîIfe anld defendant. It was
hearsay1 ovde% e puire ail simple, and lion withini alny
ecptioni te the goeniral rules etidec that 1 (if e.
It is trueo that the llearrned Itiog(- warnedl the juryv that

tigl, wats 1'Yt~ by tis tetme mil thait th ce
neo t base 111beni it ilnv finiding agjainst deednbut atiil
th tetiîy was Mi, n andil it is im s it SAY thait

ilgiglIi et wrk a peucete eedn afoectin1g
tlie rusuit et the trial.

I r iee pniniai h charge i te Ile
taken te i 1na tuât, upl1 ýon rthe 14tetimonym wbieh wýas 4'i iel

1i8 la tiiê ilt"(eurcsejIl" be-t %eenv defend ait tan Id Illit if 1's wjte,
prie-r It lihir gqiung throlugh tii. terni of Iarriag, ait Ttoch.
e her ,-i juiry miigbit inter tiiat dtenýrdant hall been gulilty et o

adlirtu inevus it I plaint if' %vite f1te j ury were
lircctedh

There. waa' 114t , in mvi oiionii il an raonal grouudg for
111eeia, much(ýt les fe r tlnd1ing, aý al tart., thatii imripier

relaitions isIhtwndeedt ai plainiti[f's vite le-fore
tlic mgarriage cruey It wolild. iiimv op1in)iOn,
ter iniIrteli- if al jiryN ltvre pevrmiitted, upenevienu such'1

asý M'a re*liedl uponýI te priov adulte-r befer( dti 1Rocheaster
inairriage toi-k lace1-, teb jtasten gzlilt upeni ]plit i t t's w i te.

Am puit by Mr. Iihpli hi, werk on Marrlage, Divorce,
ah eprbvoL. '2, sec. 1:370, " Every aeot et aduiilteýry imi-

ples tltree thiinga, tii. dispoisition in eavh etfh t1w mnof
ltwu participants and tue opportunity ' v But ont, alOneý

aeut t noltliig, asd two ter witheut tii. third are,
entr.I indeqate» (rantingthiat thereý was theý diuspeaitien

on ait, pairt fot deifeîudantit iIi>d the opportimity",v there vasij
ablsoluttly ne Tilt nc eof tii third-lt disposition oui til.
part etf pZlatit' wite -but. ui m1y opinion. thevre mas ne

rtiasouabIle- vridence et auyv ene of tie. thiree.
Prom ail flint appevars, tii. parties i0o arebuh te be,

lucrimlnatottl ti is caise, thourgh 1)y their cn1babit tou yh
hiavo 4esa giuilty of adlitery lu i the. ey e of th#, law. beIieved

theuev Int ho fre.t, fiuTiarry.v . The case ahould have,
hei aheo u n~ad euiticlY wltbdrawu front tii. jury se fai



as it rUc(o-d 01n the chalýrge oif adultery cornuiiittcdg bjlefore thie
imrriagc cereiimn li oethog tIocetr

[Recrece o einiarks o)f Lord iv~n Tini-> ~
breli, -) T. R. 35--; Frankv asn 15 C'. 1. 135; -David-
-on v. D)avid son, 1 Do-aneEc.1 132. 1

l'p-i th qu estion oif d a il ags: in 1n acik(t ion of thilis chbar-
aeter a NurY strong casu niust, tlt douIbt, bW malidO ont to
jnistify% the Couirt'.s ;ctiasidu tilt, ric of a jury on
the grounld of ecsi dnae.but u1pun that g'rouind aIlso
I thilnk thaIt this vlerdict l]uusýt lit >(,t aride, 1o amIti uable
to nndeîrstand how anvtwel\ juirvninacinlrasnalv
couII( ld uon theg fac'ts oif tli> caISe lia\e r(aulluo th conlso
thiat plainifl wa>ultitlcd to thvlll uNi-(i ibas buenaard
tel himi as couestinfor thlt lois wichI hie susýtaIined hiv the
wvrongfiil a-t of which defeýndanIt bas beien gu11iltv.

tRefurence to Izard v. izard, 14 P. 1). at p). ~
Tilt alniounlt ofl theu damages-o to lw awardud was, nio dioubdt,

vvry agtt in tilt discrietion of thlt jury-, and thu Court,
weldfot bet jIIstifled( in sutting aideli tilt verdit inr
baueits gmwn \iew idi 11ot acc1(ord witbi that o!' tilt purv

on thue question of damages ; butt ini tiis case, in my' opinion,
diev dainlages aru SO( oi oprprto t( ha appuars 'ý1)te m

wuuild biave beri fi compensivationi lt phlintiff, thlati 1ain
Io)rccd, to the conclusion thiat. owtsadn h directioni
nf tilt lilaried Jgeas to 11il trucmue (o! angf andi
bis watrninigs as to whiat were noit proper iatt(ers tL) h coni-
salredg in assessingt theni, thev hiave dîrgre is iinst rle-
tious, and have%( souigbt to) puinish defi-ndant for bis odt
as thcyewe it, and to discou)Iralge by thoir eritateInptsý
on the p art o! persons wvisbing te tbrow off the ok iinpiosud
upou then'I by fil( mIarriage tie, te gvl rid o!f that Noke, by
yuéorting te mneans not re(ogniizd1 13v thet laws of this eounitry
as proper ta lx, taken oir effectuai to acenplsbtheen

tbey. hanve in view. ..
1 have not overlookcd whiat wats said h%, plinti11 asý il is

having malle up biis mmnd wbep 1w heaird the1rmor Nichl
lie tziiîd ename to bis cairs o!f thle impropuer re.iltins:1( idt

witbuist betwen bis wifc anid defendant, to abandolfn bIis wifie.
Standingc alonle anId unlquallified, thalt aIdision oIld iiibb
viev 1 hiave takn alls to the law, lw fatail toi î>inIItff cs
but, taking his evidenoe altolgether, tinit adis(iision was quali.
fled, and perbalps the fair resit of is evidence is that , ling-ii,
beard thesv runouirs, and believing biis wIfe, to have ee
guiltv, lie was forced fi) abandon bbchope(Il( wh li ad

(,ioeetvrtained flint biis wife mould volt relwnjtý and giv



rl~vpaiaii it r-l liel iiutin ldl v, froiir1n i ad li.o

r ia~ ii opn fr i reociito bewe 11i hei n 4Pi andL her

rviwlPd ;et 1 1. onls io that i h. riaeud o rpel a

'i t i zIi.i, , 4 il i rrt'd l n 1w rebui it rriý,u e1d ît l the

ii 1113ual allandi- un ui'111qif hier. thr a ocaet o1
tht' ju ri ai t1hat the1 aotion Shoildl In. dli>,iisszed wîith cs

1 Vil-Beqiv. qI 1,(f'h ilre ,1 . .ifso o le ,P- 'r y P rrs Pli rn r -
et 1 i.,il I Iis i l li l riwn C t ? terit res loir Pi A n w 'rù~ De'-

Siuumary v ppvll(latio yeecto)rs unde(r Mile 838 for
the dtmiin of al que(stiont arising on the will of IIlesteir

<radlim Ili, sed Tii.cl-i- paragraph of Ile %viii uiton wich-i
filue quesPtilpn airise uas ais follows: " I give and bequeaiýfthl <o
tlw \ WIdlows anmd O rphaniis lioe at Toronto Ut.sn of $500.,'

Ther il-isi ii at l- ilime of flue, application, and ais far. as ap-
pea.rl-d neye'lr Il;[(] li-en, inu Torouitoan chivlarityN anlswering to
0lw naniie and dsrponwhichi the testatrix employe (d. hult
<be. ere sep 4vfraIl charities iii Toront o which were for widovi
or orphans or lioth and prov ided, homes for themin and ail tîte

elamata 4r diarit ies. of thaltehetr

WS.Ormiston,. IYxbridlge, for eeuos

IL J. Qibson, for resýidatary Jegaites.

Il.('asol, L .. for t Oldl Ioks lome.
Wi. A., Ba i ril for tii. Aged4 Woinet 's 11omei..



il. WI. M. llra i .C., fo>r the1rtetn 0101-1-'

J. T. Small, for the ('hurch Home for, the Aged-

MaiurrCJ-lt is impsll4he tol say dhat any otie of
thé clainlat is flie o1bjevt of1 th 1l unt of the te-ýtatrîix, btt

accoding to dhe pinŽ luon whih thm Court acts ài scl
cases vie legary does net therefor lapMe and the fumd iii

liv appliud 4uy pi-s- An elinal divisio-n amnong thei dainialits
of the fund, or. what litile will remilaini of it after- p)aying thw

cos1s woufld sveel to nui, a propor apitiono it. Ordur
aecorigly. tirss o! A partie out of the fund, andi the

diviSion Pwe of what remails.

BRIOWNv.DLA .

Sale oýf (?os-(o rct-Tr. -P «t"ut-l'~l f
Goods by Ahno enuito rî41,i - A ,ntnd-
nient.

Action to recovecr 1000l andf inte-resiz. Plaintliff alieged
that lie enitered ilnto1 an ageietwith defendlant to uehs
froin hixnf a stock1 o! drly goods. vlothling, and other ilnern -
dise,. nuid shop jjixture(s. cnaedin, a shop at Winghain;-
that it was one o! the ter-nis oif du, agreemiient tlait if, up1-1
Ptock being taken, il> va1lue exedd$7.000, theage en
vas jiot to be binding; thait hie paid to the defcendant $1,000
on accuuntiit o! the pucas ncney; thiat upon Stlwk being
takgn Ihic value mas found tel exeeed 8,0; thint he thereupon1

rPs4ciindedg the cýontract, and gave nodtic to deofendaut thant bue
hm]lu onpse and demlandedl the- rieturn of thev $1,000 whielh
1we hald paid; but defendant re-fusedý to ea it.

The agrement mes ini writig dat 24th liyq. 10.
1tas iaterial te'rnis were as folwl"Sok ixitirei, ,

in tu- Ként block to be sold at 410 (.enlts on fieo dolllar i1lvoiwu
prka-ony dispute to be refered hack te thu Atmi~ %«i.
Ipositta Ye $100. If Stock exceeds $7.000laac to rated

(cae) nt 30 ents on thle dollar. $2,000 ca-sh dpiton comnplu-
tion of stock taking. Balance iii two and four inontha ejqual

nolea. It stok $îcds8.000, deéal ixay hde duciarod of'



Ir appewarti from th vient that when the stoc v.s
tnktq-r itsý vailueq was found to he$7(J1 and it was uipon, ilhis

txus of $51 that p]aintiff claimed to bu emtid to dmilnr
tlwdral oiff."

F. 10 Houdgins, K.C., and D. Sý. Storey, Midland, for
vlicitiff.

W._ A. Boys, BarriLe, and Il. P. Illoluies, Winghaiu, for

%MFREiTHii (Xiehld at the trial that plaintiff had
teIttti-d not toi avait Iiiiself of ti right whidh thle aigreemtill,
gave hlmii to declatre the - dual oIl » f the value of the, stoi.k

-ho Id ]we fouind tga exuoid $7, aMid rvse-rýv judgitent as
to, thie eft of th1is tinding uipon plaintiWs' right to) re(over.

It appeared fuirtheir inieiec that after plaintiff had
wrifti-1 te) deifendan1 deel rin thu~ -"deaýl off"- and dlemlanding

thlw re-turn of the 1flo defendant. after some eorre'spon-
ilinut- \%oh plaintiff, in whieh he, took dt, position that plain-
tïff wýa, bound te) vonpleite the puiroha:me and insistetl uponi
11iS doinlg Soi, gave-( no(tice' t> plaintiff of lis intention to sei
thev goodslý, 4111( thait lIw would hold inii responsýible for ail los:
and damnage which deedatiit sustain " unde-r thesae

tolgeýther Withl al car for StiorageIll."
Plakintiff haiinig paltl 11u attenltion to this, notie defen-

dautii. un thev day ftlxed for tc sale to tike pace put up the
goods for s4ile by public, auction, but was unabIle tu st,1, be-,

uaause thure er no) biiP, andl he formaIly bid in the goods;
hnefnot initiiding, a.,s Ifindl to buy thein but because

lIe be-Iievel thant t, bie a fornxàlity necessary to be gone (
througli, After this atteînpiited( sale, deofendanlitpoeee to
si-Il tht. goda by retail "over the1une, withi thc resui1t
that the mot proceedas wiii fdl eonsidvrably short of satisfying
whiat reinsii, duei of the putrchaseis muney.

Tht. Modi. of slling which dieendant adlopted vas, a-s I
111111. a rttsna l a practically the only une pe to hlmii,

anid that which was cacusedt realiwe the beet price, for
tCe guets.

My findinge aret, nusv again.-t plaintiff's riglit to
Tecover in tItis action.

1tvas urgepioevr on the part of plaintiff, tlýat befurei
he teipe to caîl tht. -~ deal olff -eedn had rep11diatetd
(lie contreet, amil that thie action vas suastainable( on thlat



The alleged repudiation consîsted ini defendlant hav ing
written to plaintiff asking for the nanle of his indorser for
the prom.issory notes whidh plaintiff was to gi'.e for tlw un-
paid puirch-ase money, and saying that lie mnust have negoti-
ale paiper....

Defendlant did not say that he must, have indorsed papor;
his statomuent, was that he mnust have negotiable paper, Illean-
ing, as the context shews, paper that lie eould discount at a
bank, and lie expressly says that if the bank ýwîil take de-
fewdant's paper without, an indorser " it w iii be ail right."
Iii the next place, in order to determiine \diether there lias
heenl a reuitothe questioni to bu eonsi>dered and( (luter-
minedl is not whether the colnduet of deenan as incorn-
sistent withi the coiitract, but heerhis conduct mas revall
inconsistenit with an intention te lie bomfnd aniy longer by t1lc
eentract; and the answer to the question. oni tile facts of ti1s
case, sioldl( be thant dnntsConiduet wasz net of Ie latter
character;, and furtheIr that plaintiff did not aet upon what
defendant did and elect mni vun of it lot, to perforni the-
eontract on his part.

It was aiso urged that thc resale of the ,go(ts I) dufeiî-
dant was not warranted, and an amiudment was askedl ta
enable plintiff to s4t up a new case ba>uid uponi thial iw

It wenuld, I think, serve no goed purpesez to shlow suh ain
amrendment te lie nide, as i would shlow it oly on thie te-rnls
~of plaintiff paying the eosts of the action up to) thu prescritl
timie; and it is, 1 think, the better course to dlismiss thiis
wetien withlot peudc to any action whiulh p)lintill mnay'
choose te bring blasedl uplon the allegedl wroingful set oif de(,-
fendanit in ,ellillg the( g'(od,. or. for ail aoun f the pl'->-

ceaof the salle .. ;and( the action will, therefore, 1w
so dsiseanda tht Ic ilmissal 'will be withi costs.

I must not te lie taken fi> indIicate, thiat, iii mn opIliion1,

any sud: action, on the facts ef this case, is, naintainlal.

MQss, C.J.0 TJ-i.Y VI-r, 1904.

'-,(OTT vý. TOWNSIIIP111 0F ELLICE-

Appeal-Conri of ApolLa8-[~pdl(icmt rs
OVnne f.

Motioll byv plainitifr for leave to appeal-ýl froxil ordeI(r of a
Djvîsienail Court, ante .3s, dsiigapally pllinitif froin



ljudge14 nt oF.\1lo FLuN1x; .J.,2O W. R1. d~Q isriin

1?.S. obrtsnStraltfordl, for plainitifl.
<i (.MclrsnKt',for deifllndarît uorporion.<

J. C. M ak 1ils, sitriliford, fo r othIlter 0defe ilil( anlts.

3lgoss, C.JO f- prusal of theo aperlýis and furthevr coUï-
11i1t 1rui 1on iofifirnii th1 in 1io i fornw dui i lrinilg th1 e alrgueniiiit
l't 1his moi on that 1P la 1intfi f has ot 1lweni abl1e( to br 1ilg ti S

q.aseý w it t h te1luri is o )f S(eu. 77q of th1w Judq]icature, A it.

l t tiri. 1 >s not a1 cas ViS' f inl i ictingl doc i>sion s f th I( li
Cort or Jugsthereof». And no0 other sufficient qiecial

ri et-qonis fo r t rea t ing th 1 ca-lse, ais excep t ionPl andlii allof w i 1 a
f ulrithelr appe1 a 1lik hvet been sh11ewnt l.

11 wa-s -ma i4 t1 a t 1lt-e Jud of tb li Divisionat C ourt Imid
l 1 il 1P1P reh-endie-ilq- t 111 fada- tw vi th rogard to )1a plaîti if'., st atus,
thaut they.N had overli oked t 1e4 fact, iat ait thu dat.e (if thel

Pias1ing of the by%-l[Aw ini queiStioni he %vis tenant of> lot No, il
ini the, th oneio f mliieln flit as suil tulnanl t-

Uad.i al locus stanld i fl iipeaehkl theylu w But Ibis tenianey
id teriiinaited before hei-m ene this ac(tion,ý and but for-[

Iii. temnny under Mrs. Dron h would hanve ceasedl tô* Iw a
ratepayer altogether. Wlivn liv institud thiese rv eig
bis soie riglit as former tenant of lot No. 9-if 1wc had any-
%; is toi rell cvr liaik frnmi 1th e township 1 th fio uvnts of taxe-
lie badil plid hli exces o f mwhalt 1w %Nold l bakve beený ohli1ged b
psy' but for fl b.iaw, ande for this ho uould hiave :iied ini the.

DvdnCourt. 1eies anl flot satisfled that, vithe. lit
fliv trial or beiforeý the, I)ivisionial Court. liv rolied1 uplon Iiis
positionl als tenantit of lot No. (1. 'T1w written argumiients ami
the nlotice of appeal to Vie, Divisionail Court apeao elI

on1lY wvith is position als Mrs, Drown', tenant. There diws
toit seemir te hiaveee any dapeeso on the part of
tlw Court (if poliintiff's p)ositionl. .

Thew celse souvas to 4w the not unomun11111 one( of a prt
wU) lias deie]eyslee ils appe)tllaite tribunal reniiniiiing

ilionvinil ilotwlitlisÀtsnding thev adIverse eiso of thev
forum of bis boiceû. linrtity bas 11W op[inlionl of two Coudsr.-
agalinst im.ii lout thlat of ifiseif h nio goixd n!eason for a furilher

1ppal l I other repcsthe caepresenits 110) features of
sufk-îat mpotan e) take it (l of the general rule of t1ie

Motion rfedwith eousts.
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CHAilBEIRS.

R E CON0ELL

Leuinil-Pet1itio for Dec1,roion Ev - -Ilrs of
Alleged Lnlr

Petition for an order declaring Thoias connoll i a prýon1
of unsýound mind.

\V. E. M11ileton, for petitionoer.

C. IlI. Watison, K.U., for t1wIiiluiatie.

NLN J..-Mairtini Connleil, a br-other of thilw ee
lu1natiu, petitions to) have hlmii de ;r per-soil (if unlould
1111d and for theu appoinltrnent of'; a uomitileu (i' ]lis ~~
and estaite. Upon the a-rument, coun-eI for the petýiti ier
pjresscdi foir an o)rder directingý the trial of an issue todeer

miethe. questionl of* Thoînla> Uo;elsaitv oril in..an1it.
31r. Wat.sofn, on the other haind, urgod that t1w p-titioni should
be dismnissed upon thei mnaterial now before fihe, Court. ehr
eounisel t'iouirutl 1w ideai fl having thillege uai x
fliinud Ily a phiianii to be apî>oillted bvý tflicur.tnc
upon the prsn mteriaîL, 1 should iink it proper to) direct
the. issue, hiw (lsires, M1r. Middlonoi roquetstet aIn cnla1rg(-
nient te enlable himi teos-xmn the deponients whoi have

malle att1idaý its lit o1ppositionl to the petition. FiuaIl N both
counsel agcdin requesting mne to read the miatorial fili-c and

tmaesuch ordor or diecias 1 should dempropier, Mr.
Middleton. hiioever, not wiiNgi4 his reqjuust for an vinflrge-

ment.
1 have rend ail the afidavits. Thoinas Conneil is an old

nwn about >80 vears of aige, suffering froin the effeýcts of ai
r(e:ent stok o paral1 sis. Thevre iay be somne doubt a1ý te
his sanity and as to his abilityv to manage his own b)usiness'.
1.7pon the, present inaterial the wevight of testimony u1pon the
question se4einS againast the potitionier. If I thoughit it in file,
lnterest of Thomas Connell te do so, I should direcvt further
inquiry' either by the trial of au issue or examination liy in-

dleiint phiysiciains. I do xiot think I should dIo uither.
Mr. Middleton PanididIly stated, that the, dangr agin

whivh the petitioner seeks to guard la somle disposition of hli$
birother's property in the interest of other memnbers ofr the



fa.ib Ueading t hoe I mat lri a111 i i lit of th1hi. ~t c il lu
I fea tha t1il> lý a caýv in wheh"lic applimant lay more

ýîrero on (lt, propertyr than on the pe-rsonr of it 1llut&'
Thoni1a- 11nni i ling 1 wi a ie %v wil Iluhoin] li allade

him l homet for maily v-a rs. Thiert- is flot a vinitilla of evtltw
tIlat hi not w 't t et and careid foýr-lbetter iM al p a

1,111 thanii lw e to l in anyi. pubîlic in1:t itit ion. l'poil
(k P pianý v materials. 1 shoultI say o case, in atie

oui for linttrfe-riig %%Ii thewcutd or the uedlnai"
Nrlither i, an vcase Madeu out for prvseiit interferuncu on

lith ronii thatili? 11 are, or maaeetof Ilhe proporlte of
~ihoua (oudirtnpnrtes the appointmnient of aàomte

of hijt et.Ste,
li.aingl; with tIii mattr. solely ' with a vievi% to doing whalt

lllm Iwt for th'. wf r ofTo C onnlell, ilu 111. opinionM
furherprveeing lloui]q nlot kwpritt pntlii puti-

lion, The ûllv ppoeof the ers-xmntospropo>ted
b lite petitioner is, if pofrilel, (o estabilîsh the insaitvý of

it brother. Evni i f thils viere malle quite clear, 1 shoulti
fe&'l houid to refuse isl application. Thiý s l ot flic propter
wdeans to emip1uv in order te paive thev waiy for imeahngay
dis'positioii already imatieor which iinay hevreafter lm, atietupteti
of dt, propeirty olf illis ailleged unaie

As tilt- wole. application seenis ilidt anld no[ in the
intereýsts of tfe onilY person iho %velfare s ll be conisideurugi
itn dealîng Nvith1 ut, 1 fe-el hountid n1ow i) dmit wvithl vo4s,

1 thiik this c goveýrnt Iy livth dleition of (1le 1kles mcd
*Ii(,neelor rii 1e (7l rke, 14 P'. W. 370,)


