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Apurriye OWNERS—See Mun. Corp.
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Do
ACCEPTANCE—See Sale 4.
ACCOUNTING—See Partnership 2.

ACCOUNT STATED—CoMPOUND
INTEREST—AGREEMENT.

Judgment was given in favour of the
plaintiffs in an action on an account
stated. On appeal it was shown that
one of the items making up the account
stated was for compound interest, and
that, deducting this item, the amount
due the plaintiffs was below the juris-
diction of the Court. No agreement
to pay compound interest was proved,
nor could such an agreement be in-
ferred from the previous course of
dealings. The appeal was allowed
with costs. Hart v. Condon, Supreme
Court Nova Scotia.

ActioN, ForM or—See Carriers 4.

t ACTION ON PROMISSORY
NOTES—DEFENCE OF AGREEMENT TO
INSURE AND Loss OPERATING AS Dis-
CHARGE OF MAKERS— COUNTER-CLAIM
NOPNECESSARY—VERBAL AGREEMENT
T0 INSURE VALID, IN ABSENCE OF
STATUTE — PLEADING—EVIDINCE
0sTs—R. 8. ¢. 104, ss. 2, 4, 5, 7, 12,

The plaintiff agreed to advance the
lefendants a sum of money to pay for
tting out their vessel, the ‘May
Bent,” on the defendants giving four
romissory notes for the amount with
uterest at seven per cent., payable in
hree, six, nine and twelve months,
otes to be secured by a mortgage of
he interest of one of the defendants

in the vessel, and an insurance policy
on the vessel for the amountadvanced.
At or about the time the mortgage
was given, the plaintiff made a verbal
proposal to become his own insurer on
being paid the same premium as would
be paid an insurance company. This
was assented to and the plaintift was
paid the premium he required. The
vessel was lost at sea shortly after the
first note was paid, and the plaintiff
having sued on the remaining notes:

Held, reversing the decision of the
trial Judge with costs, that the defen-
dants were not liable, the agreementto
insure having operated as payment.
That, in the absence of statutory eunact-
ment, neither & contract of insurance
nor a contract for insurance need be
in writing. That the subject matter
of insurance being defined, the amount
of indemnity and duration of the risk
definitely fixed, and the premium or
consideration determined, the terms of
the agreement were sufficiently ex-
plicit. That it wasnot necessary for the
defendants to counter-claim to avail
themselves of the agreement to insure
as a defence to the action, the matters
alleged constituting an equitable right
which a court of equity would have
the right to enforce, and to which the
Court must give effect under the pro-
visions of the Judicature Act, R. S. c.
104, ss. 2, 4, 5, 7 and 12. That parol
evidence was admissible notwith-
standing part of the contract was in
writing. Mckay v. 0'Neil, Supreme
Court, Nova Scotia.

ADMIRALTY —CorLISION—VES-
SEL AT ANCHOR—INEVITABLE ACCI-
DENT — STEAM STEERING GEAR —

M. L. D.& RS
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LATENT DEFEGT——-REASONAI}LE CARE
AND SKILI. — BURDEN orF Proor —
PRACTICE—EVIDENCE OF NEGLIGENCE.

In an action of daiaage by collision,
the plaintifis, in their statement of
claim, in substance alleged that their
vessel was ab anchor when the defend-
ants’ steamer ran mto her in broad
daylight.—The defendants, in their
pleading, made no charge of negli-
gence against the plaintiffs, but alleged
that the collision was caused by the
steering gear of their vessel not acting
in consequence of some latent defect
or obstruection, which could not have
been ascertained or prevented by the
exercise of any reasonable care or skill
on their part, and that the collision
and damage were caused by inevitable
aceident :

Held, that the onus to disprove ne-
gligence lay on the defendants, and,
therefore, that they must begin.—A#t
the hearing, the defendants proved
that the steam siteering gear used was
good of its kind, that it had been tried
before the vessel left her anchorage to
proceed on her voyage, that it was
found to be in good order, that it had
not previously fajled to act, and that
the canse of the defect in the machine,
or obstruction in the working, could
not he discovered by competent per-
sons <

Held, that the defendants were not
liable to the plaintiffs for the damages
occasioned by the collision, as they
had satisfied the onus of proof cast
upou them to disprove negligence, and
were not bound to go further and shew
what was the cause of the defect
or obstruction. The Merchant Prince,
[1892,] P. 9.

ADVERSE POSSESSION—See Stat. of
Limitations.

AceNxT—See Bills and Notes 11.—
Real Estate Agent.

AriBi—See Crim. Law 6.

ANIMALS — Vicious

Seienter.

Held, thatone, whoin a city enters
the back yard of another through an
open gate on lawful business and is
bitten by ferocious dogs running loose

Dogs —

Monihly Law Digest and Reporter.

in the yard, of which he has no notice,
has a right of action against the owner
if the latter knew that the dogs were
accustomed to bite, and nevertheless
permitted them to run loose in such
yard with the gate of the same standing
open. Conwaey v. Grant, Supreme Court
of Georgia.

Notes.

As general authorities or the subject, see
Brock v. Copeland, 1 Esp. 203; Sarch v.
Blackburn 4 Car. & P. 297 ; Curtis v. Mills, 5
Car. & P. 489; Loomis v. Terry, 17 Wend
496; Pierret v. Moller, 3 E.D. Smith, 574;
Kelly v. Tilton, 42 N. Y. 263 ; Shexfey v.
Bartley, 4 Sneed, 58; Woolf' v. Chalker, 31
Conn. 121 ; Laverone v. Mangiante, 41 Cal, 138;
notes to Knowles v. Mulder, (Mich.) 41 N. W,
Rep. 896 ; Cooley, Torts, *345; Bish. Non-Cont,
Law, 1235 et seq. ; 1 Thomp. Neg. p. 220, § 34;
Muller -v. McKesson, 73 N. Y. 195; Rider v.
White, 65 N. Y. 54.

APPEAL —SEE ALSO JURISDICTION
—SOLICITOR.

1. RicHT OF

Held, that, if on an action brought
against a municipal corporation, for
the purpose of quashing a by-law of
such corporation,judgment be rendered
in favour of defendant, by the Court
of Queen’s Bench (Appeal ~ide), and
since the rendering of such judginent,
and while the plaintiff is still within
the delays to appeal to the Supreme
Court, the by-law is repealed : the
right of appeal is taken away Dby the
repeal of the by-law, only a question
of costs remaining. Martinean v. La-
douceur, Supreme Court of Can. Nov.
11. 1891. 21 Rev. Leg. 272.

2. APPEAL AS To COSTS ONLY —
SUPREME AND EXCHEUER COURT:
Acrt. s. 24,

After the rendering of the judgment
by the Court of Queen’s Bench refusing
to quash a by-law passed by the corp-
oration of the village of Huntingdon,
the by-law in question was repealed.
On appeal to the Supreme Court of
Canada :

Held, that the only matter in dispute
between the parties being a meref
question of costs, the appeal should beg
dismissed : Supreme and Exchequer§
Courts Act. s. 24, Appeal dismissed
with costs. Moir v. Villuge of Hunling @
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don, Supreme Court of Canada, Nov. 11
1891.

3. QUESTIONS OF FACT—INTERFER-
ENCE WITH DECISION OF TRIAL JUDGLE.

In an action for payment forservices
alleged to have been performed by H.
on a retainer by B. to procure a
subsidy from Parliament and bonuses
from the municipalities of Sarnia and
Sombra in aid of a railway projected
by B., the giving of which retainer B,
denied :—

IIeld, that the question for decision
being entirely one of fact, the decision
of the trial Judge, who saw and heard
the witnesses, in favour of H., confirm-
ed as it .as by the Court of Appeal,
should not be interfered with by the
Supreme Court. Hawkins v, Bickford,
Supreme Courtof Canada, June 22,1891.

ArreaL BoNpD—See Principal & Su-
rety.
APPRENTICESHIP-—See Infaney.

ARCHITECT — SUBMISSION OF
PLANS—CONTRACT—DA}IAGES.

The plaintiff,an architect, in response
toapublic advertisement, offered plans
in competition for a public building
about to be erected by the defendant,
on being assured by the president of
defendant’s board that all the plans
Sent in would be submitted to disin.
terestrd experts before a choice was
made. The plans were not submitted to
experts, and those finally adopted were
submitted by an architect who was not
a competitor within the terms of the
public advertisement.

feld, that the plaintift was not en.
titled to damages, it being evident that
the defendant was not bound to adopt
the plans which might be recommend-
ed by the experts, and no partiality or
bad faith in the selection being proved.
Walbank: & Protestant Hospital for the
Insane, Q. B. (In Appeal) Mont. Nov.
26,1891, M. L. R., 7. Q. B. 166.

ARSON—See Crim. Procedure 8.

ASSAULT & CARNAL EKNOWLEDGE—
See Crim. Law 8, 9.

Assaurr—See Crim. Procedure 2.
BANKRUPTCY—NEW PROMISE.
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Defendant, aftera dischargein bank-
ruptey, wrote to plaintiff, saying,
“When I come to B. T will eall and
see you. I mean right. T will also pay
something on account; ' and again,
‘I shall pay you something as soon as
possible.” A fter writing the letters,
and before suit, defendant was in B.,
and had the ability to pay theaceount.

Held, that the letters did not consti-
tute a new promise to avoid the effect
of the discharge. Bigelow v. Norris, S.
C. Mass., Feb. 27, 18S5.

Notes.

I. An acknowledgment of the existence of
the debt is not enough to prevent a defendant
from relying on his discharge. Prait v. Russell,
7 Cush. 462, 464.

2. Neither is a part payment on account. In-
stitution v. Littlefield, and Merrigm v. Bayley,
1 Cush. 77.

3. The words “on account "’ simply admit the
existence of the original debt unsatisfied, and
apply the payment to it. They do not in terms
waive any defence, and the implication of a new
promise is excluded by the promise which is
expressed.

4. The words I mean right » neitheramount
to a sufficient promise of themselves, nor en-
large the effect of the following words. Soclely
V. Winkley, 7 Gray, 4605 Allen v. Ferguson,
18 Wall. 1.

BANKS & BANKING.
1. DEPOSITS.

A bank which receives from a de-
positor a cheek drawn on itself by an-
other person, and gives the depositor
credit therefor, thereby pays the check,
and cannot afterwards deduct the
amount of such check from the deposit-
or’s account without his consent.
American Exchange Nat. Banl: v. Greyy,
Ill., 28 N. E. Rep. $39.

2. CLEARING Housk RuLes — Re-
TURN OF UNACCEPTED CHEQUE —
USAGE.

Held, that a custom of trade in
derogation of the common law must be
strictly proved. And where 2 bank
sought to excuse itself from taking
back an unaccepted cheque on another
bank, which had been sent into the
clearing house in the morning, on the
ground that by a rule of the association
a cheque for which there were no
funds should be returned to the pre-
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senting bank before noon of the day of
presentation, whereas the cheque in
question was not offered back until
3.30 p.m., and it appeared that the
rule in question was of a temporary
character only, and was not usually
followed by the banks which belonged
to the clearing house association, it
was held that such a rule could not
derogate from the ordinary rule of law
as to the return of cheques for which
there are no funds. L« Banque Nu-
tionale v. The Merchants Bank of Canada,
Mont. Law Repts., 7 S. C. 336.

Noles.

1. To hand in a cheque to a bank creates no
obligation on its part to notify the holder that
it will not be paid. ‘The duty lies upon the
latter to call and enquire. Jeune v. Ward, 2
Stark, 326. Overman v. Hoboken City Bank,
1 Vroom, 61; 2 Vroom 563 ; Chitty, Bills, 175;
2 Parsons, Bills & Notes, 234; 1 Morse, Bank-
ing. 409.

2. In Bellasis v. Hester, 1 Ld Raym. 280,
twenty-four hours was not thought too long
for a bank to investigate its accounts before
answering whether it would pay or rewurn.
See also Kilsby v. Williams,2Barn & Ald. 515 ;
Boyd v. Emerson, 2 Ad. & E. 184.

3. BILL OF LADING — PROMISE TO
TRANSFER — ACQUISITION OF GooDS
ATTACHED BY PROCESS IN IFOREIGN
COUNTRY BEFORE BILL oF LADING
DELIVERED — CONFLICT OF LAW —
ProOF¥ OF FOREIGN Law.

A customer of a bank in Ontario
arranged with the bank to make
advances to him with which to purchase
cattle for exportation and sale in
England, and undertook to forward
the cattle to Montreal and place them
in the hands of the shippers for
England, who were to make out the
bills of lading in favor of and forward
them to the bank.

After the cattle were in the hands
of the shippers (the company), but
before the bills of lading were made
out, a judgment creditor of the
customer in the Province of Quebec
caused awritof saisie-arrét to be served
on the company, the effect of which,
by Quebec law, is to order tne party
served to hold the property for the
benefit of the judgment creditor.

The company, however, made out
the bill of lading to the bank and

Monthly Law Digest and Reporter.

forwarded the cattle, and at the trial
of the action the Quebec judge held
that the writ attached on the cattle
before the bill of lading was made out,
and judgment was given against ‘the
company for the value of the cattle,
which the company were obliged to pay.

In the winding-up proceedings of
the bank in Ontario, the company
sought to prove a claim for the amount
of the judgment.

On an appeal from the Master, it was
held (affirming the Master), that the
bank acquired some interest in the
cattle when placed on board the steam-
ship good against the customer and
the company, and that under the
agreement the possession and a special
property passed to it ; and the com-
pany so receiving the cattle held them
for the bank.

It was contended that the law of
Quebece, by which a vendor of goods
without actual delivery only acquired
the jus ad rem and not the jus in re,
should prevail.

Held, that if there wasany difference
between the law of Quebec and of
Ontario it should be proved like any
other fact, which was not done here,
and that under the circumstances in
this case it must be found as a fact
that it was the intention of the bank
and its customer that their agreement
should be governed by the law of
Ontario ; and as the bank had not only
a right to, but a property in and the
possession of the cattle, the writ of
satsie-arrél was not effectual.

Held, also, following Suter v. Zhe
Berchants Bank, 24 Gr. at p. 374, that
to acquire by anticipation a property
in a non-existing Dbill of lading is fto
acquire by anticipation some right or
title of the previous owner to fthe
goods of which it is but the symbol
before the date of the acquisition of
symbol.

Held, also, that the bank became
entiled to the bill of lading as soon a
the cattle were received by the com
pany, and could not be prejudiced by
delay in the manual operation of filling
up and signing the form and delivering
it, and so had ‘ acquired > it before
they actually ‘‘held?” it, and the ap
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peal was dismissed with costs. Re-
Central Banlk, Cunada Shipping Co’s.,
Cuse, Ontario, Ch. D., Dec. 1, 1891,

4. PAYMENT oF FOoRGED CHECK —
LIABILITY TO DEPOSITOR.

(1) Where a bank allowed over three
months to elapse before it returned to
a depositor a forged check drawn on
his account and payable to currency
or bearer,”” that it had paild without
requiring the bearer's indorsement or
identification, and there was no evid-
ence that the bank could have retrieved
its loss if notified of the forgery, the
depositor’s neglect within a reasonable
time after the return of his cancelled
checks to examine them, and give
notice of the forgery, was not a defence
to recover the money paid on such
check ; and hence the bank was not
prejudiced by an erroneous instruction
to the effect that the depositor was not
guilty of negligence in failing to ex-
amine the ehecks and bank-book, and
that he became bound to givenotice of
the forgery only after he had discover-
ed it. Paterson, J., dissenting.

(2iThe jury were properl yinstructed
tofind for plaintiff unless defendant
was deprived of an opportunity to save
itself from loss by his failure to ex-
amine the checks and bank-book, and
to give notice of the forgery. Janin v.
London & San Francisco Bank, Supreme

Ct. California, Nov. 19, 1891.
Nofes.

I. It is well settled that a bank in re-
ceiving ordinary deposits becomes the debtor
of the depositor, and its implied contract with
him is to discharge this indebtedness by honor-
ing such checks as he may draw upon it, and it
s not entitled to debit his account with any
Payments except such as are made by his
order or direction. Crawford v. Bark, 100 N.
Y. 59, 2 N. &2, Rep. 8815 Bank v. Risley, 111
U.S.125,4 Sup. Ct. Rep. 322,

2. All unauthorized puyments, such as upon
forged checks, are made at the peril of the
bank, and it is not justified in charging them
a;zaipsb the depositor’s account unless some
negligent act of his in some way contributed
to induce such paymentin the first instance,
orunless by his subsequent conduct in relation
to the matt.r he is upon equitable principles
estopped to deny the correctness of such
Payments. ‘This view of the law cannot be
well questioned, and finds abundant support
in the decisions ot courts. Shipman v. Bank,
16 N. Y. 318, 27 N. E. Rep. 371; Hardy v.
Bank, 51 Mq. 562; Weinstein v. Bank, 69 Tex.
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38, 6 &, W. Rep. 171 ; Bank v. Morgan, 117 U,
S. 96, 6 Sup. Ct. Rep. 657.

" 3. A bank being bound to know the signature
of its customer, pays a forged check at its
peril.  First Nal. Bank v. State Bank, 22 Neb.
769, 3 Am. St. Rep. 394; Price v. Neale, 3
Burr, 1355; Jenys v. Fawler, 2 Strange, 946 ;
Wilkinson v. Lutwidge, | Strange, 648 ; Barber
v. Gingell, 3 Tep, 60; Smith v. Chester, | Term
Rep. 6555 Bass v. Clive, 4 Moore & S. 13;
Forster v. Clements, 2 Camp. 17,

4. A depositor owes no duty to a bank which
requires him to examine his bank-book or
voucheis with a view to the detection of
forgeries of his name. 2 Lawson's Rights,
Remedies and Practice, page 931 5 Weisser v.
Denison, 10 N. Y. 68, 61 Am. Dec. 731 ; Frank
v. National Bank, 37 N. Y. Super. Ct. 26 ;
Welsio v. German-American Bank, 73 N. Y.
424, 29 Am. Rep. 175.

5. He has a right to assume that the bank
before paying his checks wiil ascertain the
genuineness of his signature. Welsh v. Ger-
man-American Bank, supra; Salt Springs
Bank v. Syrazuse Sav Inst., 62 Barb, 101,

6. Where the loss can be traced to the fault or
negligence of the drawer (or holder) it will be
fixed upon him. 3 Am. & Eng. Ency. of Law,
page 223 ; De Ferret v. Bank of America, 23
La. Ann. 3105 Smith v. Mechanics' Bank, 6
La. Ann. 610; First National Bank v. Ricker,
71 DL 439; National Bank v. Bangs, 106
Mass. 441 ; Rouvant v. San Antonio Nationay
Banl, 63 Tex. 610.

BARRATRY—See Insurance 19.
BIIL oF CosTs—See Solicitor.

BILLS OF EXCHANGE AND
NOTES—SEE ALSO ACTION oN PROM-
ISSORY NOTES.

1. LIABILITIES OF INDORSER.

In an action against an indorser of a
note, where demand of payment was
not made at its maturity, the plaintiff
must show that defendant, having
knowledge that she was discharged of
all liability, had renewed her liability
by payments or subsequent promises
to pay. Parks v. Smith, Mass., 28 N. E.
Rep. 1044.

2. FRAUD.

The payee named in anote procured
the maker, who could not read, to sign
it by fraudulently representing that it
, Was payable to another person, to whom
| the maker was indebted : .

Held, the note in the hands of the
payee was void. Sckaller v. Borger,
Minn., 50 N. W. Rep. 247.

3. WiLL.
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A written instrument acknowledg-
ing the receipt of money and promising
to repay it a certain time after the
promisor’s death is a countract in the
nature of a promissory note, and not
an attempted testamentary disposition
of property. Wolfe v. Wilsey, Ind., N,
E. Rep. 1004.

4. PAYMENT.

In an action to recover upon a note
which the plaintiff claimed had been
cancelled by mistake without being
paid and delivered to the defendant,
and the defendant elaimed that he had
paid the same, two of the instructions
given were incounsistent with each
other as to the burden of proof, and
therefore erronevus. Farmers’® Bank v.
Harshmaen, Neb., 50 N. W. Rep. 328.

5. EXTENSION.

Under the provision of 2 note that,
afi its maturity, the maker should have
the privilege of extending the time of
its payment, by giving the holder
written notice of his intention, the
giving of the notice at time is essential
to the right of extension. Houston v.
Newsome, Tex., 17 S. W. Rep., 603.

6. CONSIDERATION.

A note payable to a missionary
society, which recites that the maker
is ¢ desiring to advance the cause of
missions, and to induce others to con-
tribute to that purpose,’” shows that it
is given upon sufficient consideration.
Garrigus v. Home, ete. Missionary Soc.,
Ind., 28 N, E. Rep., 1009.

9. NATURE AND REQUISITES — IN-
DORSEMENT—PRESUMPTION.

An instrument executed by the
vendee of personal property, by which
he promises to pay therefor a certain
sum at a time stated, but which ex-
presses that the sale isupon condition,
and may be rescinded by either party,
is not a negotiable promissory note,
since it does not require the payment
to be made absolutely and atall events.
First Nat. Bank v, Alton, Conn., 22 Atl.
Rep., 1010.

S. EVIDENCE.

_ In an action against the maker and
indorser of a promissory note the

!

11’Iont7bly Law Digest and Reporter.

evidence tended to show that the payee
received no consideration for its trans-
fer, but there was no evidence thatthe
note was obtained from the maker,or
by the subsequent holders by fraud :

Ileld, that these facts did not i.npose
on the holder the burden of showing
that he beeame the owner of the note
in good faith, before maturity, and for
a valuable consideration. Galvin v,
Meridian Nat. Baenk, Ind., 28 N, E.
Rep., 847.

9. QUANTUM MERVUIT.

In an action on a note for $500 by an
assignee, defendant answered that the
consideration of the note was the
payee’s promise to appear in courtand
defend the maker on a criminal charge,
and that, the payee not fulfilling this
promise, the consideration had falled.
In answer to special interrogatories,
the jury found that services rendered
by the payee were of the value of $50 :

Held, that such finding was not in.
compatible with proof that the attorney
failed in animportant partof his duty,
through his own fault. Schagner v.
Kober, Ind., 28 N. E. Rep., 871.

10. PrROMISSORY NOTE — TRANSFER
WITHOUT ENDORSEMENT—WARRANTY
—LACHES.

Held, (1). Where a note of a third
party is transferred for valuable secur-
ity, being given in payment of goods
purchased and the note is not endorsed
by the transferor, a warranty is implied
that the maker is not insolvent to the
knowledge of the transferor.

(2). If it be proved that the malker
of the note was insolvent to the know-
ledge of the transferor, the party who
received it is entitled to offer it back
and claim the amount from the trans-
feror, without asking for the rescission
of the contract in toto.

(3). Art. 1530 C. C., does not apply
to such a case, and there being no
time fixed by law for offering back
such note, it is in the discretion of the
Court to determine whether there was
laches, and whether the transferor was
prejudiced by the delay. ZLewis &
Geffery, Court of Q. B. Montreal
Dorion C. J., Monk, Taschereau, Ram-
say, Sanborn JJ., June 17, 1875,
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11. BILL oF EXCHANGE — PAYMENT
AND DISCHARGE-CANCELLATION WITH-
OUT AUTHORITY—LIABILITY OF AGENT
EMPLOYED T0 COLLECT BILL.

Where an agent is employed by the
holder of a bill to receive payment of
it from the acceptor, and receives
payment from him clogged with g
condition without assent to which the
holder is not entitled to retain the
money paid, the agent is not entitled
to treat such conditional payment as
if it were an absolute payment, and to
cancel the bill as paid before he has
received the assent to the condition.

The agent of a bank offered to try
to obtain payment of a bill which had
been protested for non payment, and
the holders accepted the offer. The
acceptors offered to pay the bill, and
the protest charges on the condition
that they should not be called upon to
pay interest and expenses. The bank’s
agent communicated this condition to
the holders and without waiting for
authority took payment of the bill and
protest charges, marked the bill paid
and delivered it to the acceptors, who
deleted their names thereon. There-
after the holders intimated their refusal
to agree to the conditions on which
payment had been made, refused to
accept the sum tendered to them by
the agent of the bank, and received
back the bill cancelled. They then
raised an action against the acceptors
for the amount of the bill, with interest,
and for the expenses of the action, and
obtained decree, but the acceptors
became bankrupt. The holders there-
upon raised an action against the bank
concluding for the amount of the bill,
with interest, and for the expenses of
their action against the acceptors:

Hela, affirming the decision of the
Court of Session (16 Ct. Sess. Cas. 4th
Ser. Rettie, 1081), that the bank was
liable ; but was entitled to an assign-
ation of the rights of the holders
against the drawers of the bill. Bank
of Scotland v. Dominion Banlk (Toronto)
1891, App. Cas. 592.

2. BiLn. oF EXCHANGE — ACCEPT-
. ANCE, WHETHER QUALIFIED — WORDS
PROHIBITING TRANSFER — ACCEPT-
(ANCE “ INFAVOUR OF DRAWER ONLY »’
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—BILLS oF EXCHANGE Acr, 1882 (45
& 46 Viet., e, 61), 5. 5.8, 19, 36.

1i the acceptor of a bill of exchange
desires to qualify his acceptance, he
must do so on the face of the bill in
clear and unequivoeal terms, and so
that any person taking the bill could
not if he acted reasonably fail to
understand that it was accepted sub-
jeet to an expressed qualification.

A Dill of exchange was drawn by L.
Delobbel Flipo payable ¢ to order M.”
‘““ L. Delobbel Flipo.” The drawees
stamped in printed letters across the
face of the bill the words “aceepted
payable at Alliance Bank, London,
for the drawees.” Above these words
the drawees wrote, “In favour of Mr.
L. Delobbel Flipo only, No. 28.” The
word ‘““order’ was struck out, but
when or by whom did not appear. In
an action on the bill by indorsees for
value against acceptors :

Held, Lords Bramwell and Morris
dissenting, that looking at the position
and collocation of the words as they
appeared on a fac-simile of the bill,
the words “in favour of Mr. L. De-
lobbel Flipo only ” did not constitute
a qualification of the acceptance, that
the acceptance was a general accept-
ance of a negotiable bill, and that the
action was maintainable,

Held, by Lords Bramwell and Morris,
that the acceptance was not general
butamounted to an acceptance payable
to L. Delobbel Flipo only, and that the
bill was not negotiable.

The decision of the Court of Appeal
(25Q. B. D., 343) affirmed. Meyer & Co.
v. Decroiz, Verley et Cie., 1891, App.
Cas., 520.

BILL OoF LADING— See Banks and
Banking 3.

BOND — SEE ALSO INWANCY — IN-
SURANCE, 2, 7.

CONDITION OF — LIABILITY — Cox-
TRACT—TENDER FOR—ACCEPTANCE—
CONSIDERATION.

H., in response to advertisement
therefor, tendered for a contract to
build a line of railway, and his tender
was accepted by the board of directors
of the railway company, subject to his
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furnishing satisfactory sureties for the
performance of the work, and deposit-
ing in the Bank of Montreal a sum
equal to five per cent, of the amount
of his tender. . subsequently exe-
cuted a bond in favor of the railway
company, which, after reciting the
fact of the tender and its acceptance,
contained the condition that if within
four days of the date of execution H.
should furnish the said sureties and
deposit the said amount, the bond
should be void. These conditions were
not carried out, and the contract was
eventually given to another person.
In an action against H. on the boud :

Held, affirming the decision of the
Court of Appeal (18 A. R., 415), that
no contract having been entered into
pursuant to the tender and acceptance,
the bond was only an executory agree-
ment for which there was no consider-
ation, and M. was not liable on it.

Appeal dismissed with costs. Brant-
ford, Waterloo & Lake Lirie Ry. Co. v.
Hugmann, Supreme Cc 't of Canada,
June 22, 1891,

BORNAGE—See Injunction 2,

BUiLDING MATERIAL— See Sale of
Goods 3.

BURDEN OF PROOF—See Admiralty.

BURGLARY — See Crim. Law 3.—
Crim. Procedure 1.

By-LAw—See Appeal 1. 2.

JALLS—See Conflict of Laws.

CAPIAS —Suip CAPTAIN LEAVING
FOR GREAT BRITAIN.

Held, the simple fact that the defend-
ant is leaving the country without
paying a debt does not constitute by
itself a fraud on the part of the debtor,
and it is necessary to prove an intent
to defraud in order to maintain a
capias. DTremdlay v. Graham,Superior
Court of Montreal, July 27, 1891.

CARETAKER — See Statute of Limit-
ations.

CARRIERS
OF GOODS.

1. LIVE STOCK—SPECIAL CONTRACT.

Monthly Law Digest and Reporter.

Where a railroad company under a
special contract, furnishes an entire
car, in which stock may be fed and
watered, to a shipper, who loads it
with ¢ emigrant moveables ?” and sev-
eral horses, the contract requiring
that he load the carand accompany it,
and feed, water, and care for the stock
at his own risk and expense, and
exempting the company from liability
for delays, and there is no agreement
as to any layout along the route, the
shipper does not, in the absence of a
custom to that effect, acquire by such
contract the right to have the car
stopped and laid out so that he may
rest his horses, and thus save them
suffering and death, but can only se-
cure such delay by abandoning the
contract, or by contracting anew for
the use of the car for a longer time.
Illinois Cent. R. Co. v. Peterson, S. C.
Mississippi, April, 1891.

Notes.

1. The cases Railroad Co.v. Adams. 42 1l
474, and Railroad Co. v. Thompson, 71 [1l. 434,
raised an implied obligation on the carrier
to throw water on hogs crowded in a car, be.
cause of the known custom of railroads to so
apply water to that particular animal.

2. In Kinnick v. Railroad Co.(Iowa),29 N. W
Rep. 772, the railroad company received a car-
load of hogs from plaintift, and, after lo ding
and starting them on their jo.rney, there was
such delay, by reason of the wrecking of an-
other train, that a number of the hogs died ; and
the court held, as it was a natural propensity
of hogs to struggle to get near to or away from
the doors of a car, when it is left standing, and
to ¢ pile up” on each other in such struggles,
and thereby produce injury or death, and as it
appeared that the injuries complained of were
attributable to the failure of the railroad com-
pany to give the animals any attention during
the 12 hours during which the train was stand
ing still because of the obstructing wreck, that
the company was liable because of its negli-
gence, in this extraordinary danger to the
animals, in failing to do what the delay and
consequent peril to the animals required should
be done.

We fail to see any support in any of these
cases for the proposition that there was an
implied obligation in the case at bar upon the
railroad company to lay out the car, which
appellee had hired, for 24 hours, at Centralia,
The contrary is involved in these decisions, as
we understand them. (Opinion of the Court)

2. ExPRESS COMPANY — LIBMITING
LIABILITY FOR LosS.

The giving by an express company,
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and the acceptance by a shipper, of
a printed receipt valuing a package
received for transportation at $50, and
limiting the liability of the company
for loss to that amount, unless the
value was otherwise therein expressed,
is, in the absence of an expression of
greater value, a valid agreement as to
the extent of the company’s liability
where the package was lost through
the negligence of the company. Ballow
v. Earle, Rhode Island, Supreme Court,
July 25, 1891.

Notes.

3. The well-settled rule now is that in the
absence of fraud, concealment or improper
practice the legal presumption is that stipu-
lations limiting the common-law liability of
common carriers contained in a receipt given
by them for freight were known and assented
to by the party receiving it. Belger v. Dins-
more, 51 N. Y. 166 ; Steers v. Steamship Co., 57
id, 1 ; Harris v. Railway Co., 1 Q. B. Div. 515;
Germania Fire Ins. Co.v. Memphis & C. R. Co.,
72N, Y. 90 ; Quimby v. Railroad Co., 150 Mass.
365 ; Burke v. Railway Co., 5 C. P. Div. 1;
Maghee v. Railroad Co., 45 N. Y.514; Grace
v. ddams, 100 Mass. 505; Insurance Co. v.
Buffum, 115 id. 343 ; Hill v. Railroad Co., 73
N.Y.351.

9. Anexpress company cannot limit its liabil-
ity for loss of poods occasioned by its own negli-
gence. Grogan v. Express Co., 114 Penn. St.
923; Brown v. Express Co., 15 W. Va. 812;
Maslin v. Railroad Co., 14 id. 180, 191; New
born v. Just, 2 Car. & P. 76 ; New Jersey Steam
Nav. Co. v. Merchanis’ Bank, 6 How. 344;
Snider v. Express Co.,63 Mo. 376, 383 ; Express
Co. v. Graham, 26 Ohio St. 595, 598 ; Railroad
Co, v. Hule, 6 Mich. 243; Transportation Co.
v. Newhall, 24 1ll. 466 ; Graham v. Davis, 4
Ohio St. 362 ; Muser v. Express Co., 1 Fed. Rep.
3825 Express Co. v. Seide, (Miss.), 7 South.
Rep. 547.

3. A common carrier may by special contract
limit his common-law liability, but he cannot
stipulate for exemption from the consequences
.of his own negligence or that of his servants.
New Jersey Steam Nav. Co.v. Merchants' Bank,
6 How. 344; York Manuf. Co. v. Illinois
Central R. Co., 3 Wall. 107; Railroad Co. v.
Tockwood, 17 id. 357 ; Expiess Co.v. Caldwell,
21 id. 264 ; Radlroad Co. v. Prat¢, 22 id. 123;
Bank of Kenlucky v. Adams Ezp. Co., 93 U.S.
174; Railway Co. v. Stevens, 95 id. 655.

OIF PASSENGERS.
3. RAILWAY — CARRIER OF Pas-

EXGERS—STRIKE—RIGHTS OF SEASON
ICKET HOLDERS.

Held, that a railway company is
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liable in damages for personal in-
convenience and outlay incurred by a
season ticket holder in consequence of
a strike. MceNaught v. North British
Ry. Co., 8 Scot. Law Review 21, (Sherift
Court Reports).

4. CARRIERS OF PASSENGERS
DEFECTIVE TicKET—EJECTION—FORM
OF ACTION.

A passenger paid the price of a rail-
road excursion ticket from Detroit to
Quebec and return, and accepted from
the company’s agent, without reading
it, what the latter represented to be
such a ticket. The agent, however,
inadvertently, stamped upon the re-
turn coupon the word ¢ Detroit ?” above
the word ¢ Quebec !’ instead of wice
versa, as was necessary tomalke it valid.
On the homeward journey the con-
ductor refused to receive the ticket,
notwithstanding the passenger’s ex-
planation, and the latter, having no
means to pay the cash fare, was put off
ab a way station, and suffered much
humiliation and inconvenience,

IHeld, that he was not restricted to
assumpsit for the breach of contract, but
might sue the company in tort for
damages. Poulin v, Cenadian Pac. Ry.
Co., Circait Court of the U. S. (E. D.)
Mich., Oct. 1891.

Notes.

1. As between the conductor and the pus-
senger, the ticket has been held to be con-
clusive evidence of the rights of the passenger.
Frederick v. Railroad Co., 37 Mich. 342;
Hufford v. Railway Co.,53 Mich. 118, 18 N. W,
Rep. 580.

2. Yet, as between the company and the
passenger, the ordinary ticket is not regarded
as conclusive evidence of the contract, but as
a mere token or voucher to the carrier's
servants, who have the conduct of the train,
that the holder has paid his fave. Quinby v.
Vanderbilt, 17 N. Y. 306 ; Rawson v. Railroad
Co., 48 N. Y. 212; Van Buskirk v. Roberls, 31
N.Y.661; Henderson v. Stevenson, L. R. 2 H.
L. Sc. 470; Railroad Co. v. Harris, 12 Wall,
65; Peterson v. Railroad Co., 80 Towa, 92 97;
45 N. W. Rep. 573.

3. While the defect of the ticket presented
exempts the conductor from an action for
expelling the passenger, or, at least, frum
exemplary damages, when he acts in good
faith and without unnecessary force, it dces
not protect the company or its passenger
agent from an action for a breach of the
contract which the agent was authorized to
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make, and did make, with the passenger.
Railroad Co. v. Pierce, 47 Mich. 277; 11 N. W,
Rep. 157 ; Murdock v. Railroad Co., 137 Mass.
293 : Huffford v. Railway Co., 53 Mich. 118; 18
N, W. Rep. 580 ; 64 Mich. 631; 31 N. W. Kep.
5445 Railroad Co.v. Carr, 71 Md. 135; 17 Atl.
Rep. 1052,

4. The passenger agent was the company’s
alter ego for the purpose of making the contract
of carriage, and for his mistake or negligence
in the line of his duty his principal must
respond. Mechanics' Bankv. Bank of Columbia,
5 Wheat, 326; Bank v. Stewari. 114 U. S. 228 ;
5 Sup. Ct. Rep. 845 ; Railroad Co. v. Rice, 64
Md. 635 21 Atl. Rep. 97 ; Cooley, ‘Torts, p. 538 ;
Wood, Mast. & S. p. 640.

5. There was a clear violation of the duty of
the carrier to the passenger—an invasion. to
the latter’s damage, of the right which he had
purchased—in negligently subjecting him to
the indignity, delay and discomfort which, on
the facts alleged, followed his expulsion.
Railroad Co. v. Carr, 71 Md. 141; 1T Atl. Rep.
1052. For these no recovery could be bad in
an action of assumpsit. Goddard v. Railroad
qu., 57Me.202; Walshv. Railroad Co.,42 Wis.
23,

6. It is well settled that, when tbe gist of the
action is a tort that arises out of a contract,
plaintiff may declare in tort or contract, at his
election. The contract in such cases is laid
merely as inducement, and as the foundation
of the duty in respect to which plaintift is said
to be in default. 1 Chit. PL. 152, 397 ; Emigh
v. Railroad Co.. 4 Biss. 114; Railroad Co. v.
Constable, 39 Md. 149 ; Sallonstall v. Stockion,
Taney, 11, 18.

7. The recovery cf ths sum paid for fare and
the expeuses of detention are not adequate
compensation for humiliating expulsion, the
consequential delay and discomfort, and the
mare serious consequences to health which
often follow exposure to the weather, and for
which the courts allow recovery. Yorton v.
Railway Co., 62 Wis. 367, 21 N. W. Rep. 516,
and 23 N. W. Rep. 401; Railread 0. v. Fix,
88 1Ind. 381, 389; Craker v. Railroad Co., 36
Wis. 638.

CELLAR, FALLING INTO — See Negli-
gence 4.

CEMETERY ASSOCIATION, I'OWERS OF
—See Eminent Domain.

CHARITABLE CORPORATION — See
Municipal Corporation 2.

CHARTER, FORFEITURE OF—See In-
surance 1.

CHARTER-PARTY — SEE ALSO
Surp, 1, 3.

DEMURRAGE — “* CARGO TO BE Dis-
CHARGED WITH ALIL DESPATCH AS
CUSTOMARY ’ — EFFECT OF STRIKE —

Monthly Law Digest and Reporter.

PORT OF DISCHARGE — EFFECT OF
DrrauLT oF Dock COMPANY.

By the terms of a charter-party, in
which the port of discharge was spe-
cified, the cargo was * to be discharged
with all despatch as customary ? :

Held, by Wright, J., that the effect
of the charter-party was to render the
charterers liable for delay occasioned
by a strike of labourers atj the port of
discharge during the unloading of the
cargo, but not for delay arising from
the default of the dock company,
which, according to the custom of the
port, did the work of discharging for
both shipowners and charterers, and
whose dilatory conduct in the perform-
anee of such work was well known and
taken into account by;persous charter- |
ing their ships to the port in question.
Hick v. Rodocanachi, (1891, 2 Q. B,
626), considered. Custlegate Steamship
Co., Limited v. Dempsey, (1892),1 Q. B.,
54.

CHEQUE, RETURN OF UNACCEPTED—
See Banks and Banking 2.

CHOSE IN ACTION, TRANSFER OF —
See Conflict of Laws.

City—See Contract 1.
CitY oF MoNxTREAL—See Trees.

CLEARING HOUSE RULES—See Banks
and Banking 2.

COLLATERAL SECURITY — Sce Com-
panies 2—Pledge 1.

CoLrrisioN—See Admiralty.

COMBINATIONS — See Counspiracy —
Sale of Goods 3.

CoxMITTAL—See Contempt of Court.
CoMMON EMPLOYMENT—See Ship 2

COMMERCIAL TRAVELLER — See Sale
4.,

COMPANIES — SeEg ALso Cox§
FLICT OF LAWS — VENDOR AND PuRf
CHASER—WINDING-UP ACTS 1, 2. 3

1. INDIVIDUAL LIABILITY — JOINT§
Stock COMPANIES. :

The belief of & member of a joi
stock compauy, at common law, thik
at the time he bought the stock the
company was a corporation, will nig
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relieve him from individual liability
for-the debts of the company. Brad-
ford Co., Ct., Hallstead v. Coleman, 10
Pa. Co. Ct. Rep., 434.

2, SHARES—COLLATERAL SECURITY
—~LIABILTIPY T¢ CONTRIBUTION —
TRANSFER OF SHARES ONLY PARTLY
PAID-UP AS FULLY PAID-UP — DIRECT-
ORS — AGREEMENT — ABSENCE OF
CorRPORATE AcT— ULTRA VIRES 17—
RATiFICATION BY MEETING OF CRED-
ITORS.

An agreement was entered into

between 2 company, certain of its
shareholders, and the defendant, who
was the vice-presidentof the company,
whereby it was agreed that the share-
holders should procure certifieates for
the amount of certain stock of the
company held by them and said to be
fully paid-up, and should transfer the
same to the defendant,in consideration
g of advances of money to be made by
# the defendant to the company. One
§ of the aforesaid shareholders having
i 155 shares of stock with 40 per cent.
® paid-up thereon, and being unable to
# pay up the remaining 60 per cent., it
% was sugeosted at a meeting of the
@ dircctors  that, for the purpose of
£ cuabling the agreement to be carried
¥ out, the payments upon the 188 shares
%should be wholly applied to 75 shares,
Zwhich should then be transferred to
Hthe defendant as fully paid-up shares.
AThis suggestion was acted upon by an
entry Deing made in the company’s
Zhooks of the transfer to the defendant
#uf the 75 shares as paid-up stock, but
“§no resolution authorizing this appro-
Hpriation was passed, nor was the
FJeompany’s certificate for such stock
rocured.
& Icld, in an action by judgment cre-
Fditors of the company, reversing the
udgment of the Chancery Divisional
ECowt, 20 O. R., 86, that the intended
appropriation was not made with the
ghuthority of the company by any
Erorporateact, and that therefore there
gemained 60 per cent. still unpaid on
gthe 75 shaves for which the defendant
gh s linble.

§ Hcld, afirming the judgment of the
gourt below, that shares only partly
gaid-up, which have been improperly

=

i
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recognized as fully paid-up by the
directors, whose action in regard to
them has been confirmed by a general
meeting of the shareholders, must he
treated as against creditors of the
company as fully paid-up shares in the
hands of atransferee for value without
notice of the actual facts. ZLown of
Thorold v. Neelon, Ontario C. A. (Ch.
D.) Nov. 10, 1891.

3. PRELIMINARY EXPEXNSES — Pro-
MOTION MONEY — LTABILITY T0 Ac-
COUNT—PERSONAL BAR.

A public company, formed for the
purpose of introducing a new system
of tramways in Edinburgh, entered
into an agreement with contractors for
the exccution of the worksat a certain
price, one provision being that the
expenses of procuring the Act should
be met by the contractors. M... and
B..., the company’s solicitor and en-
gineer, who had also Dbeen its chief
promotors, on the next day executed
second agreement with the contractors
on their own behalf, by which they
undertook to relieve the contractors
of their obligation for expenses in con-
sideration of a sum of £17,000.

The company having brought an
action some years afterwards calling
M. and B. to account for any moneys
received by them under that agree-
ment, the defenders pleaded, infer aliq,
that the transaction had been known
to the company, or to all who were
members of it at the time, and that the
company therefore was barred from
now challenging it.

Held, that the defenders’ fiduciary
relation to the company precluded
them from deriving any private ad-
vantage from the agrecrment, and that
they were bound to account to the com-
pany for sums received by them under
it. Edinburgh Northern Tramiwcays Com-
pany, pursuers, G. V. Mann and ano-
ther, defenders, 1S Session cases, 4th
Ser. 1140.

4. L1ABILITY OF DIRECTORS—PAY-
MENT OF DIVIDEND OUT OF CAPITAL—
STALE DEMAND.

This was an appeal from the decision

of North, J. The action was brought
by the liquidator of the above named
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company, which was being wound up,
against the personal representatives of
two of the deceased directors, one of
whom was Capt. Benuett, to recover
from their estates certain sums of
money alleged to have been improperly
paid out of capital as interest or divid-
ends, although the company had paid
no profits. The articles of association
contained the following clauses : ¢ (5)
The capital of the company shall be
allotted by the company when and as
they think fit. Every applicant for
shares shall pay £1. per share on
application. Interest at the rate of £5
per annum shall be payable half-yearly
on all moneys paid on the shares until
otherwise determined by the direc-
tors.”? ¢ (116) No dividends or bonds
shall be payable except out of the
profits arising from the business of the
company, including theincomearising
from the paid-up capital.” The com-
pany was formed in 1868. Bennett
became a director in 1869, and held the
office tillis death in1883. The company
never made any profits, but the diree-
tors made half-yearly payments at the
ate of H per cent, on the amount of
shares paid-up from July 1869 to July
1878, when the Board of Trade iater-
fered, and the payments were dis-
continued. The company was wound
up in 1886. The lignidator now sought
to charge the representatives of Ben-
nett with the money improperly paid
out of eapital.

North, J., keld, that the defendants
were chargeable with the money so
paid, and that tbe delay was not such
as to disable the liquidator to succeed.

The representative of Bennett ap-
pealed. Lindley, L. J., said that there
was no doubf that the payment by the
directors, of whom Captain Bennett
was one, of the interest of the share-
holders out of the capital of the com-
pany, was wlire vires, and that they
were liable to make good the payments.
The only question was whether the
liquidator was barred from recovering
the money from them, either by the
Statute of Limitations, or by the fact
that it was a stale demand. It had
been decided and was well established
that the directors were not mere
agents, but were trustees for the share:

Mohtkly Low Digest and Reporter.

holders, and he was, therefore, of
opinion that no Statute of Limitations
was a bar to the action. It was a more
difficult question whether the claim of
the liquidator was not what was called
in equity a stale demand. He thought,
however, on consideration of all the
circumstances, that there had been no
laches on the part of the liquidator,
and that no such time had elapsed as ;
would prevent him from recovering
the money from the estate of Captain
Bennett. The appeal must, therefore
be dismissed.

Bowen & Fry, L. JJ., gave judg
ment to the same effect. In re Bennelt.
Masonic & General Life Assurance Com-
pany v. Sharpe, Eng. Court of Appeal,
Ch. D., Dec. 18, 1891.

CoarrainT—See Insurance 12.

CoMPOUND INTEREST—See Account
Stated.

CoxpITioxs or PoLicy—See Insur-
ance 13, 14.

CONFLICT OF LAws—See also Banks
and Banking 3.

TRANSFER OF CHOSE IN ACTION—
SCOoTCHE ARRESTMENT — COMPANY — §
CALLS. -

This was an appeal from a decision
of North, J.. (1891, 1, Ch. 536). The
| question for decision was whether the§-
j assignment of unpaid calls in the§
shares of the Queensland Mercauntile
and Agency Company, effected by an
arrestment in certamn proceedings in
Scotland instituted by the Australia
Investment Company was to be post R
poned to the charge of the Unim§
Banks of Australia, who were de¢E
benture holders of the company which E:

was given that according to the law o
Scotland the Australian Investmen
Company would be entitled to prioriiy
under the circumstances; and North g
J., held that the Scotch law mus
govern, and gave judgment accord
ingly. The Union Bank of Australi:
appraled.

After the appeal was opened, somt
of the most eminent Scotch Jawyer
were consulted and their opinions wer
put in as further evidence of the Scotc
Jaw. They agreed in saying thataccord

Y e e e o
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ing to the Scotch law, and the jus
gentiwm as administered by the Scotch
Courts, the Australian Iuvestment
Company was entitled to priority.
Lindley I. J., sad, that having
regard to the terms of the orders made
by North, J., and the Scotch judges, ib
was clear that their intention was that
the English Court should decide the
claim of the Australian Company as
it would havebeen decided in Scotland,
and the evidence as to the Scotch law
left no room for doubt that the Scotch
Courts would have decided the claim
in favour of Mr. Crackanthorpe’s
clients. It was objected by the ap-
pellant that the Scotch Courts could
only decide in that way by taking an
erroneous view of international law,
and that upon any question of Inter-
national law this court ounght to act
upon its own view, and he relied upon
Simpson v. Fogo, (1 H. & M. 195). But
there the English Court refused to
recognize a judgment of a foreign
court, not because that court had
taken an erroneous view of inter-
national law, but because it had dis-
regarded every principle of inter-
national law altogether. The ap-
pellant’s contention was founded upon
a mistake. It was all very well to say
that international law was one and
indivisible, but it was notorious that
different views were entertained in
different civilized countries on many
questions of international law, and it
was no$ for this court to say that the
Scoteh Courts took a wrong view.
When international law was ad-
ministered by the Scotch Courts it was
as much a part of the Scotch law as
the municipal law of Scotland. The
3 appeal therefore failed.
3 Bowen & Fry, L. JJ., concurred.
% In r¢ Queensland Mercantile and dgency
£ Company. Ex-parte Australian Invest-
% nent Company. FEx-parte Union Bank
B of dustralia, Bug. Court of Appeal,
& Ch. D. Dec. 17, 1891.

8 CoxsipErRaTION—See Bills & Notes
3 6—Bond.

CONSPIRACY—COMBINATION TO
KeEr up RATE orF FREIGHT — Ris-
TRAINT OF TRADE — EXCLUSION OF
RivaAL, TRADERS FROM COMBINATION.

77
The defendants, who were firms of
shipowners trading between China and
Europe, with a view to obtaining for
themselves a monopoly of the home-
ward tea trade, and thereby keeping up
the rate of freight, formed themselves
into an association, and offered tosuch
merchants and shippers in China as
shipped their tea exclusively in vessels
belonging to memuers of theassociation
a rebate of 5 per cent on all freights
paid by them. The plaintiffs, who
were rival shipowners trading between
China and Europe, were excluded by
the defendants from all the benefits of
the association, and in consequence of
such exclusion sustained damage :

Held, (by Bowen and ¥ry, L. JJ,,
Lord Esher M. R. dissenting), aflirm-
ing the judgment of Loxd Coleridge C.
J., that the association being formed
by the defendants with the view of
keeping the trade in their own hands,
and not with the intention of ruining
the trade of the plaintiffs, or through
any personal malice or ill-will towards
them, was not unlawful, and that no
action for conspiracy wasmaintainable.
The Mogul Steamship Compeny Litd. v.
MceGregor, Gow & Co. and others, 23 Q.
B. D. 598.

In the House of Lords (Lord Hals-
bury, L. C., and Lords Watson, Bram-
well, Macnaghten, Morris, Field and
Hannen) after consideration affirmead
the decision of the Court of Appeal,
Deec. 18, 1891.

CONSTITUTIONAL LAW-—SEE
ALSO EMINENT DoMAIN.

1. B. N. A. AcT, 5. 91—INTEREST—
LEGISLATIVE AUTHORITY OVER —
MUNICIPAL ACT — TAXATION — AD-
DITIONAL RATE FOR NON-PAYMENT.

The Municipal Actof Manitoba, 1556,
s. 626, as amended by 49 V.; c¢. 52,
provides that ¢ in cities and towns »’
all parties paying taxes to the treasurer
or collector before the 1st day of
December, and in rural municipalities
before the 31st day of December, in
the year they arc levied, shall be
entitled to a reduction of ten per ceut,
on thesame, and all taxes remaining
due and unpaid on the 1st or 31st
day of December (as the case may be)
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shall be payable at par antil the 1st
day of March following, at which time
a list of all the taxes remaining unpaid
and due shall be prepared by the
treasurer or collector (as the case may
be) and the sum of ten per cent, on the
original amount shall be added on all
taxes then remaining unpaid.

Held, reversing the judgment of the
Court below, Gwynne, J., dissenting,
that the addition of ten per cent, on
taxes unpaid on 1st March is only an
additional rate or tax imposed as a
penaity for default, and is not ‘¢ in-
terest 7’ \vit;hin the meaning of s. 91 of
the B. N. A. Act, and so not within
the exclusive Iefjlslatwe authority of
the Dominion Parliament. ZLynch v.
North North West Cunada Land Co.;
Municipality of South Dufferin v.
Morden ; Gibbons v. Barber, Supreme
Ct. Canada, 22 June, 1891.

9. CONSTITUTION OF MANITOBA—33
Vier., ¢. 3 (D.) — Acrt RESPECTING
EDUCATION — DENOMINATIONAL
RIGHTS—SEPARATE SCHOOLS.

The act by which the Province
of Manitoba became a part of the
Dominion of Canada (83 Viet., c. 3
(D.)), gave to the province the ex-
clusive right to legislate in respect to
education, with the following limit-
ation: “ Provided that nothing in any
such law (a law relating to education)
shall prejudicially affect any right or
privilege with respeet to denomina-
tional schools which any class of per-
sons has by law or practice in the
provinee at the union.” The words
 or practice” are an addition to, and
the only deviation from, the words of
the like provision in the B. N. A. Act,
under which ex parie Rencud (1 Pugs.
273) was decided in New Brunswick.

In 1871, after the said union, an act
relating to schools was passed by the
Legisiature of Manitoba, by which the
control of educational matters was
vested in a Dboard, consisting of an
equal number cf Protestants and
Catholics. A Protestant and a Catholic
superintendent of education were to
be appointed, and Protestant and
Catholic school Qistricts established,
the legislative grant for schools to
be a.pport;ioned to each. This act was
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amended from time to time, but the
system it established confinued until
1890.

By 53 Viet., cap. 38, passed by the
legislature in 1890, a system of public
schools was established in the province;
the former system was abolished ; the
control of educational matters was
vested in a department of education,
consisting of o committee of the exe-
cutive council, and all the schools
were to be free, and no religious exer-
cises to be allowed except as authorized
by the advisory boards to be established
under the provisions of the act. The
ratepayers of theseveral municipalities
were to be indiscriminately taxed for
the support of the public schools.

A Catholic ratepayer of the city of
Winnipeg moved to guash Dby-laws
passed to impose a tax for school
purposes, and in support of his motion
an affidavit of the Archbishop of St
Boniface was read, setting forth the
position of the Roman Catholic Church
with respect to education and the
control it always exercised over the
same, and showing that prior to the
admission of Manitoba into the union
Catholies had their own schools, partly
supported by fees from parents, and
partly by the funds of tne church.

Held, reversing the judgment of the
Gourt of Q,ueen’s Beneh, Tanitoba (¢
Man. L. R., 273), that this act, 5
Viet., . 38, pleiudical]y affected the
rights and pnvﬂe«rec with respect to
denonmmbxonal schools which Roman
Catholics had by practice in the pro-
vince at the union, and was therefore
wltra vires of the provincial legislature.
Ex-parte Renaud (1 Pugs., 2:3) dis-
tinguished. Appeal allowed with costs.
Banelt v. The City of Winnipeg, Sup.
Court of Canada, Oct. 28, 1891.

CONSTRUCTION.

Words “ to 77 ¢ ill 7 and *¢ untit”
are synonymous, and are to be cor
strued as conclusive or inclusive
according as the subject-matter abou
which they are used, may show (he
intention in using the words to havep
been. Gotilicb v. The Fred. W. Wi
Company of Illinois, Ct. of App. of Mif
Dec. 17, 1891.




Monthly Law Digest and Reporter.

CONTEMPT OF COURT.

COMMITTAL—ATTEMPT TO INTIMID-
ATE WITNESS.

Motion by the defendant for an order
to commit the plaintiff to prison for a
contempt of Court in endeavouring to
intimidate one Corfield, a witness in
the action, and to deter him from
giving evidence in the aetion, and to
deter the defendant from calling him
as a witness, and to deter the defend-
ant from continuing to defend the
action and from prosecuting his count-
er-claim thereto.

Theaction wasforwrongful dismissal.
The defendant counter-claimed for
damages for negligence and want of
skill. The plaintiff had been personally
served with notice of the motion ; but
he did not appear. Corfield was the
general manager of the defendant’s
business. Evidence was now given
that on the 3rd of November the
plaintiff, accompanied by a police
sergeant in uniform, went to defend-
ant’s office for the purpose of seeing
Corfield, and that he then, in the
presence of the police sergeant, pro-
duced a copy of Corfield’s affidavit,
and demanded of him in a threatening
tone of voice what he meant by certain
statements therein contained as to the
plaintiff’s having taken away plans
and drawings, the property of the
defendant, and that he went on to
charge Corfield with having sworn a

- false oath. There was also evidence
! that anonymous letters of a threaten-
ing nature had been recently received
by Corfield and by the defendant, and
it was sworn that those letters were
in the hand-writing of the plaintiff,
Daniel Jones for the motion referred
to Smith v. Lakeman (2 Jur., N. S,
1202), and Shaw v. Shaw (2 S. and T.,
317).
§ North,J., made the order asked for,
¥ which, hesaid, appeared to be justified
g by the cases cited. Bromilow v. Phillips,
gCh. D. (Eng.), Dec. 15, 1891.

CoxTrRACTOR—See Damages.

¢ CONTRACTS — SEE ALSO ARCH-
BITECT—BOND—INJUNCTION 1—INSUR-
BANCE § — MASTER AND SERVANT —
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PRINCIPAL AND AGENT — SHIP 2 —
TELEPEONE COMPANY.

1. REWARD OFFERED BY CITY.

A mayor of a city officially promised
j & reward for the apprehension of a
fugitive municipal ofticer, and on
account of theabsence of any authority
in the mayor to bind the city there
was no prineipal to respond:

Held, that by reason of this excess
of bis authority the mayor became
personally liable for the performance
of the contract. Linken v. Lallmadge,
N. J., 22 Atl. Rep. 996.

2. BrREACH 0F CONTRACT—LOSS OF
PROFITS—DAMAGES.

A manufacturing company in this
country (Scotland) entered into a
contract for the sale of iron huts of a
peculiar construction, for which they
held patents, to a firin of merchants
in South Africa, with a view to the
huts being resold there by the mer-
chants, The earlier consignment of
huts sent in pursuance of this contract
were sold by the merchants ata profit,
but subsequent consignments were
rejected as Dbeing diseconform to con-
tract.

Inanaction by the merchants against
the manufacturers, it being proved
that the pursuers were justified in the
rejection of their huts, the Court in
asssessing the damages due by the
defenders for their breach of contract,
held that the pursuers were entitled
to payment of a reasonable allowance
for loss of the profits which they would
probably have made if the contract
had been fulfilled. Duff & Co. v. Iron
& Steel Fencing Co., 29 Scot. Law Rep.
186.

3. CONSTRUCTION OF RAILWAY —
STANDARD OF QUALITY—EVIDENCE.

McC. and R. were the contractors
for the construection of a part of the
Grand Trunk Railway, and sublet the
masonry work to B. and S. In a con-
versation between McC. and S. before
B. and 8. began their work, S. under-
stood that the second class masonry in
his contract was to be of the same
quality as that of the ‘‘ loop line,”

another part of the Grand Trunk road,
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and prepared his materials accord-
ingly, on receipt of a letter from McC.
instructing him to carry out his con-
tract * according to the plans and
specifications furnished by the com-
pany’sengineer.” After asmall portion
of the masonry work had been done,
the sub-contractors were informed by
the engineer in charge that the second
class masonry required was of a quality
that would increase the cost over thirty
per ceunt., whereupon they refused to
proceed until MeC., who was present,
said to them ‘“ go on and finish the
work as you are told by the engineer
and you will be paid for it.”” They
thereupon pulied down what was built,
and proceeded according to the direc-
tions of the engineer. When the work
"as nearly done, McC. tried to with-
draw his offer to pay the inecreased
price, but renewed it on the sub-con
tractors threatening to stop. After
completion of the work, payment of
the extra price was refused and an
action was brought therefor.

IHeld, affirming the judgment of the
Court of Appeal, that the conversation
between MeC. and S. prior to the
commencement of the work, as detailed
in the evidence, justified the sub-con-
tractors in believing that the standard
of quality was to be that of the loop
line; that the promise to pay the
increased price was in settlement of a
bone fide dispute, which was a good
consideration for such promise; and
that B. and S. wereentitled to recover.
Barry v. Ross, Sup. Court of Canada,
June 22, 1891.

4. CONSTRUCTICN OF A PUBLIC WORK
— Drray 1N EXERCISING CROWN’S
RiGgHT Tt0 INSPECT MATERIALS — IN-
DEPENDENT PROMISE BY CROWN'S
SERVANT, EFFECT OF — GOVERNMENT
RAILWAYS AcT 1881 —IESTOPPEL.

It was a term in the suppliant’s
contract with the Crown for the con-
struction of a publiec work, that certain
timber required in such construction
should be treated in a special manner,
to the satisfaction of the proper officer
in that behalf of the Department of
Railways and Canals. By another
term of the contract it was declared
that the express covenants and agree-
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ments contained therein shonld be the
only ones upon which any rights
against the Crown should be founded
by the suppliant. ,

The suppliant, immediately upon
entering upon the execution of his
contract, notified A. the proper officer
of the department in that behalf, that
he intended to procure the timber at
a certain place and have it treated
there in the manner specified before
shipment., A. approved of the sup-
pliant’s proposal and promised to
appoint a suitable person to inspeect
the timber at such place, within a
given time, The inspector was not
appointed until a long time after the
period so limited had expired, and by
reason of such delay the suppliant had
to pay a higher rate of freight on the
timber than he otherwise would have
had to pay, and was compelled to carry
on his work in more unfavourable
weather and at greater cost, for which
he claimed damages.

Held, on demurrer to the petition,
that the Crown was not bound under
the contract to have made the in-
spection at any parbicular place, and
that in view of sec. 98 of the Govern
ment Railways Act 1891, and the
express ferms of the contract, A had
no power to vary or add to its terms
or to bind the Crown by any neyw
promise.

(2) The suppliant’s contract con-
tained the following clause: ‘¢ The}
¢ contractor shall not have or make
“ any claim or demand, or bring any §
“ action, or suit, or petition against
‘“ Her Majesty for any damage which
“ he may sustain by reason of anyg
“ delay in the progress of the work g
“ qrising from the acts of any of Her g
¢ Majesty’s agenis; and it is agreel B
¢ that, in the event of any such delay.
‘“ the contractor shall have sucdh§
¢ further time for the completion off
“ the work as may be fixed in that§g
¢ behalf by the minister.”’

Held, that this elause covered delay
by the Government engineer in caus
ing a necessary inspection to be made
of certain material whereby the sup
pliant suffered loss; aud that theg
latter was estopped from claiming
damages therefor. Mayes v. Reginan
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ixchequer Court of Canada. Nov, 28,
1891.

3. STOCK EXCHANGE TRANSACTION—
GAMING—WHETHER CONTRACT REAL,
OR FOR PAYMENT OF DIFFERENCES.

Tn an action for a balance alleged to
he due upon certain transactions in
stocks and shares, the defenderalleged
that these were gambling transactions
for differences. It appeared that the
apital of the parties was entirely dis-
proportionate to the amount of the
transactions, and that the parties con-
templated that these might be ful-
filled in the way of a re-sale, but the
pursuer denied that the transactions
were for differences, the defender
could not prove such an agreement,
and on the face of the documents the
transactions appeared to be carried
out in the ordinary course of stock
exchange business, and might have
been enforced at law by either party.

The Court held, that the transactions
were real, and decerned in terms of
the conclusions of the summons.
Lowenfeld v. Howat, 29 Scot. Law,
Rep., 119.

Notes.

Lord Adams said infer alia, * What I under-
stand by a real transaction is a transaction in
which the pursuer was to be seller or buyer as
the case might be, and which could by law be
enforced against the other party. If that be
0, I think on the authorities, that the trans-
actionsin the present case are real transactions.
If Mr. Howat could enforce delivery of any
of the sto ks he bought from Mr. Lowenfeld,
that was & real transaction.”

Lord McLaven said ¢ On the merits of the
case, I may say, as I said in the case of Shaw,
that it will always be extremely difficult to
reduce a Stock Exchange transaction, or one
carried on in a similar manner to a Stock Ex-
change transaction, to the level of 2 gambling
debt. I think one difficulty is this, that the
dealer generally has no interest as to the
Eparticular mode in which the settlement should
¢ effected. It is a matter of perfect indifference
310 im whether the account is to be closed by
§a ressale or by a re-delivery of stock, becauseif
#his customer likes to take delivery of the stock,
Kthe broker has only to go into the market and
Rsupply himself at the market price of the day...
Elhe unsupported evidence of either party wonld
gnever in ordinary circumstances be suflicient to
glisplace the inference arising from the docu-
goents, when the evidence of the dealer, in
ccordance with his own intevest, is that the
Fransaction was a real transaction and in ac-
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cordance with the documents. Therefore I must
say that as regards Stock Exchange transac-
tions carried out in the ordinary cowrse of
business, the distinction between contracts for
differences and real transactions is of purely
theoretical interest and does not aftord mere
speculators any available means of being releas-
ed from their obligations.”

CONTRIBUTION—See Insurance 11,

COXTRIBUTORY
Negligence 5.

CONVENTIONAL SUBROG-
ATION.

WHAT WILL EFFECT — ArT. 1155,
S. 2—ERRONEOUS NOTING OF DEED BY
REGISTRAR.

Conventional subrogation under Art.
1155, 8. 2, C. C., takes effect when the
debtor borrowing a sum of money
declares in his deed of loan that it is
for the purpose of paying his debts,
and in the acquittance declares that
the payment has been made with the
moneys furnished by the new creditor
for that purpose, and no formal or
express declaration of subrogation is
required.

‘Where subrogation is given by the
terms of a deed, the erroneous noting
of the deed by the Registrar as a
discharge and the granting by him of
erroneous certificates cannot prejudice
the party subrogated. Judgment below
affirmed. CGwens v. Bedell, Supreme
Ct. Canada, June 22, 1891.

<y
COPYRIGHT.

CA8TS OF FRUIT AND LEAVES — H4
Geo. 3, ¢. 56.

This was an action by a London firm
of modellers, senlptors, and makers of
casts to restrain the defendant, who
carried on a similar business at Man-
chester, from making or selling casts
alleged to be copied or only colourably
differing from certain casts or models
made by the plaintiffs. The plaintiffs
had not registered under the Copy-
right act 13 and 14 Vic., c. 104, s. 6, or
under the Patents, Designs and Trade-
Marks act 1883. The lcarned judge
held, that these was no evidence suffi-
cient to support the allegation of the
plaintiffs that the defendant had at-
tempted to pass off his casts as casts

M.L.D.&R. 3,

NEGLIGENCE — See
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made by the plaintiff; and the ques-
tion arose whether the plaintiffs’ casts
were entitled to protection under the
act of 1814 (54 Geo. III., c. 56). That
act enacts (section 1) as follows:
¢ Every person or persons who shall
make or cause to be made any new and
original sculpture or model or copy
or cast of the human figure or human
figures or of any bust or busts, or of
any part or parts of the human figure,
clothed in drapery or otherwise, or of
any animal or animals or of any part
or parts of any animal combined with
the human figure or otherwise, or of
any subject being matter of invention
in sculpture, or of any alto or basso
relievo representing any of the matters
hereinbefore mentioned...... shall have
the sole right and property of all and
in..... every such new and original
sculpture, model, copy, and cast of
any subject being matter of invention
in sculpture.... for the term of fourteen
years from first putting forth or pub-
lishing the same.”’

The plaintiffs’ casts were made from
models of natural fruits and leaves;
there was evidence that the casts were
new and original when they were first
published by the plaintiffs, which was
less than fourteen years ago ; and also
that they displayed artistic taste in
the selection of the objects to be
moulded, judgment in arrangement,
and skill in grouping.

Mathew, J., held, that the plaintiffs’
casts were ‘‘ new and original ’” ¢ casts
of 77 a * subject being matter of in-
vention in sculpture ?’ within the
meaning of, and entitled to protection
under, the Act 54, Geo. 3, c. 56.
Caproni and another (trading as D.
Bruciani) v, Alberti, Chancery Division,
High Court of Justice, Dec. 9, 1891.

CORPORATIONS.

1. AUTHORITY OF PRESIDENT.

Where plaintiffs, in an action against
a corporation for services rendered,
introduce evidence that they were em-
ployed by defendant’s president, who
assumed to act in its behalf, the ad-
mission in evidence of defendant’s
by-laws to show that the president had
no such authority will not work a
reversal, as the jury must have been so
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instructed as matter of law had the
evidence been excluded. N. H. Su.
preme Ct., Wait v. Nushue Armory
Ass'n, 23 Atl. Rep. 77. .

2. TRANSFERS OF STOCK.

Where stock is assignable only ou
the books of the corporation, the legal
title does not pass by an assignment,
which is neither made nor recorded on
the books.

Where stock whieh is “ assignable
only on the books ’? of the corporation
is assigned, and the assignment is not
made nor recorded on the books, the
assignee acquires only an equitable or
executory right to the stock, and such
right is not, under the statutes, at.
tachable. R. I. Supreme Ct., Lippitl
v. Amer. Wood Paper Co., 23 Atl. Rep..
111.

Costs—See Action on Promissory
Notes—Appeal 2—Winding-up 2.

Co-TrxaNTS—See Statute of Limit
ations.

CouNTY COMMISSIONERS—See Mau
damus.

CRIMINAL LAW.

1. THEFT OF DoG.

A dog may become the subject of
theft, and, where he is Shown b
be worth at least #20, such theft isa
felony. Huileyv. State, Tex.,17 8. W.
Rep. 455.

2. ROBBERY—STEALING.

Held, that the charge of robbey
includes the offense of stealing fron
the person without force and violentt
or putting in fear, and that under
information for robbery the accusd
may be convicted of stealing from tht
person. Brown v. State, Neb. 50 N. W.
Rep. 154.

3. BURGLARY—LARCENY.

A person who, having entered aj
building under such circumstances if
to constitute burglary in any deges
commits the crime of larceny therel
is punishable therefor as well as f
the burglary, and may be prosceut
for each crime separately. Stale
Hackett, Minn., 50 N. W. Rep. 472.
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}. EMBEZZLEMENT — DEPOSIT WITH '
MASTER.

Where a clerk deposits money with '
his employer to be held as security for |
the faithful discharge of his duties, the |
employer’s failure to return the money
does not constitute embezzlement, since |
the deposit creates a debt, and not a
trust. Mulford v. People, I11., 28 N. B,
Rep. 1096.

H. LARCENY.

A person obtains possession of a
horse with the consent of the owner by
falsely and fraudulently pretending
that he wants to use him a short time
for a temporary purpose, and will
return him to the owner at a specified
time, when in fact he intends to and
does wholly deprive the owner of the
horse and appropriates him tohis own
use, there is such a taking and carry-
ing away as to constitute the offense
of grand larceny. State v. Woodruff,
Kan., 27 Pac. Rep., 842,

6. ALIBI.

On indictment for the theft of a
cow, defendant introduced evidence to
prove an «libi. Theonly chargeonthe
question of alibi was as follows: ¢ If
the jury believe from the evidence that
the defendants were at the place of B.
at the time the witness F. says he saw
them in the pasture in the afternoon,
the defendant should be acquitted.”

Held, that the burden being upon
the State to prove defendant’s pre-
sence at the place of the theft, the
charge was evroneous. Bennett v. State,
. Tex., 17 8. W. Rep., 545.

7. INCEST — EVIDENCE.

On trial for incest, acts of sexual
intercourse prior to the specific act
charged in the indictment may be
proved by the State. The decisions
establish the doctrine that it is com-
petent to prove previous acts of
familiarity between the parties, al-
though they culminate in the act of
isexual intercounrse. State v. Markins,
195 Ind., 464 ; Ramey v. State, 127 id.,
1243; Thayer v. Thayer, 101, Mass. 111;
iState v. Bridgman, 49 Vt., 202, and
icases cited ; State v. Pippin, 88 N. C.,
8465 State v. Kemp, 87 id., 538 ; Bish.

119, 1891.

- INDECENT
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Stat. Crim., §680. Sup. Ct. Ind., Nov,
Lefforge v. State.

8. CrOWN CASERESERVED —INDICT-
MENT FOR ASSAULT AND CARNAT
KNXOWLEDGE—VERDICT OF GUILTY OF
ASSAULT—AGE—CONSENT.

Crown case reserved. The prisoner
was arraigned upon an indictinent
charging that he ¢ in and upon one A.
R., a girl under the age of 14 years,
feloniously did make an assault and
her the said A. R. then and there
feloniously did unlawfally and carnally
know and abuse, against the form,”
ete.

It was proved that the girl was
between eight and nine years old, and
the acts complained of were committed
with her tacit consent.

The jury found the prisoner guilty
of committing an indecentassaulf upon
the girl.

Counsel for the prisoner objected
that the indictment charged an assault
in addition to carnal knowledge, and
not the statutory offence specified in
the section substituted for the 39th
section of ¢. 162, R. 8. C., by 33 V., ¢.
37, 5.12, and would not support any
verdict against the prisoner; also that
under such an indietment the prisoner
could not be convicted, if the act was
done with the consent of the female;
also that the indictment not charging,
as was claimed, an oftence within the
seetion substituted for s. 39, the
prisoner could not under it be con-
victed of an indecent assault ; and also
that the prisoner was not charged with
or tried under an indictment for an
indecent assault within the meaning
of s. Tof 53 V., ¢. 37, and that there-
fore her consent was an absolute bar
to a convietion of the offence of ¢. -
mitting an indecent assault.

The following questions were sub-
mitted for the opinion of the Court:

1. Was it open to the jury upou the
indictment above set forth to find the
prisoner guilty of the offence of com-
mitting an indecent assault upon the
female therein named ?

2. Was the consent of the girl a
defence or bar to a verdict, upon the
said indictment, finding the prisoncr
guilty of committing an indecent as-
sault upon her 2 :
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ITeld, that the first question should
be answered in theatfirmative, and the
second guestion in the negative; and
the conviction should be affirmed.
Regine v. Brice, Manitoba, Queen’s
Bench, Dec. 21, 1891.

9., CrowN CASE RESERVED--INDICT-
MENT FOR ASSAULT AND CARNALLY
KNOWING — GENERAL VERDICT OF
GUILYY.

Crown case reserved. The prisoner
was tried upon an indictment charging
that he ¢ on 29th September, 1891, in
and uapon one Maggie Jacobs, a girl
under the age of fourteen years, to wit
of the age of thirteen years and six
months, feloniously did make an as-
sault, and her, the said Maggie Jacobs,
then and there feloniously did unlaw-
fully and carnally know and abuse,
against the form,” etec. The jury re-
turned a verdict of guilty.

The evidence shewed that the girl
was thirteen years of age in the month
of April, 1891, and that there was on
her part consent to anything done to
her.

At thecloseof the trial the following
question was reserved for the opinion
of the Court of Queen’s Bench :

‘Was it open for the jury to convict
the prisoner by a general verdict of
“guilty ”” upon an indietment framed
as the indictment was in this case,
when there was consent upon the part
of the girl 2

Sentence was passed, but the execu-
tion of the same was respited until the
question should be decided by the
Court.

On behalf of the prisoner it was
contended that the indictment con-
tained two charges, one for assault and
one for carnally knowing, and that the
general verdict of guilty could not
stand, because it did not appear to
which of the offences it applied ; if it
applied to the assault the consent of
the girl wasa defence, or a bar to the
charge.

Held, that the question must be
answered in the affirmative, and the
conviction affirmed.

The words ¢ feloniously did make
anassault ”? in the indictment appeared
to be simply prefatory or descriptive
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of the offence, and unnecessary. Regina
v. Chisholm, Jacob’s Case, Manitoba,
Queen’s Beneh, Dec. 21, 1891.

CRIMINAL PROCEDURE
EVIDENCE.
1. BURGLARY.

Unexplained possession ot the fruits
of a burglary, immediately or soon
after the erime was committed, is pre
sumptive evidence of the guilt of the
person having such possession. Mayee
v. People, I11., 28 N.E., Rep., 1077.

ASSAULT.

2. In a trial for assault with intent
to kill, where defendant «laims that
he acted in self-defence, he may testify
as to threats made by the prosecuting
witness, and as to assaults made by
him on other persons. The State in
rebuttal may show the general repu
tation of the prosecuting witness for
peaceableness. RBowlus v. State, Ind..
28 N. E. Rep. 1115.

3. MURDER.

Upon a trial for murder of a girl i
an attempt to kill her father, it is
reversible error to refuse to allow theg
defendant to show that, on the day
before the homicide, the girl’s fathak
armed himself and went to defendant’s
house with the avowed purpose off
killing him while the defendant waf
concealed in the house, since suchf
evidence is admissible as affecting thef
extent of the punishment to be inf
flicted. Nowacryk v. People, 111, 28X.F
E. Rep. 961. :

4. HOMICIDE.

In a murder case, where the killinglg
was admitted, and only the circunf:
stances were in dispute, and the cvid§;
ence showed that defendant was
comparative stranger to deceased
his affairs, without hatred or ill wilfs
towards him, the State may, for th
purpose of showing motive, prove tha
a third person entertained hatred fo
deceased, and desired to get rid ¢
him, and that he sent defendant to
the killing. Story v. State, Miss., I
South Rep. 47.

5. HOMICIDE.
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Defendant offered to prove that
several hours before homicide alleged
in the indictment he had a difficulty
with one K, in which K sought to
shoot him in the back with a pistol :

Held, that this testimony was ir-
clev.mt without evidence that defend-
ant mistook deceased for K. Sherar v.
State, 17 S. W. Rep. 621.

TRIAL AND PRACTICE.

6. ELECTION.

A motion to require the prosecuting
attorney to eleet for what particular
offense he will seek to conviet is pre-
mature when made before it has been
clearly shown by the evidence that
more than one distinct oifense of the
kind charged has been committed by

the defendant. Squires v. State, Ind.,
98 N. E. Rep., 708.

7. SEcoND AppPEAL — RES JUDICA-
TA.

Where a judgment and sentence in
excess of the statutory limitation has
been modified on a writ of error, charg-
ing such excess, thereformed judgment
is res judicate of all questions arising
on the record previous to thejudgment

. and sentence. McDonald v. State, Wis.,
30 N. W. Rep. 185.

S. ARSON.

Vhere an indietment for arson de-
seribes the house alleged to have been
burnt as occupied by defendant and
one H as tenants, there is no variance
if the evidence shows that the owner
of the house rented it to defendant,
and that H jointly occupied it under
an agreement with defendant. Woolsey
v. State, Tex., 17 S. W. Rep., 546.

9. KEEPING DISORDERLY HOUSE.

Under an indictment which charges
racontinning offence of keeping a house
gof ill fame, resorted to for the purposes
gof prostitution by divers persons to the
gorand jury unkuown, the State’s failure
2to prove that the names of such persons
gwvere unknown to the grand jury will
ghot invalidate a convu,mon on the
geround that defendant is not protected
¢irom a second prosecution for thesame
{offence. Dutton v. State, Ind., 28 N. E.
“Rep., 995,
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10. WriT oF ERrROR — R. S. C., Ch.
174, S. 265.

Held, that the issue of a writ of
error will interrupt a sentence which
has been partially undergone before
the issue of the writ, and in such case,
where the offence is & misdeameanor,
the prisoner may be admitted to bail.
Fx-parte Woods, Court of Q. B., Mont-

real. In Chambers, Cross, J., Oct. 14,
1891.
11. RESERVED CASE~—AMENDMENT—

Norick To PRISONER TO PRODUCE Do-
CUMENT—VERBAL EVIDENCE.

Held, (1) That a reserved case will
not be sent back to be amended by the
judge who reserved it, upon the mere
allegation of the prisoner or his coun-
sel that the facts are not accurately
stated therein.

(2) That a prisoner is not entitled
to complain of short notice to produce
a document at his trial, where it is
shown that the document in question
was in the possession of a person under
the control of the prisoner and his
counsel on the day of the trial,

(3) That the prisoner having in the
circumstances declined to produce the
document, secondary evidence was
admissible. Regina v. Bourdeaw, M,
L.R,7 Q. B., 176.

CRrOWN, OBLIGATIONS OF — See Gov-
ernment Railway.

CustoMs DuTiEsS—See Revenne.

DAMAGES—SEE ALSO ARCHITECT
—CONTRACT 2 — DISCHARGE — FALSE
INPRISONMENT — GOVERNMENT RATL-
WAY—LIBEL AND SLANDER 3—DMASTER
AND SERVANT — NEGLIGENCE — NUIS-
ANCE 1—PATENTS 1—RAILWAY CoM-
PANIES 2—RIPARIAN RIGHTS— TREES.

CONTRACTOR—RESPONSABILITE.

Held, That a contractor charged with
the construction of a wall upon found-
ations made by another, is bound to
assure himself of their sufficiency, and
that, if the foundations are not sound,
he has no claim for damages against
the proprietor; but that he is not
liable in damages to the proprietor if
he refuses to carry out his contract
upon foundations that do not offer the
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necessary guarantees of soundness.
Cowan v. Brans, 21 Rev. Lég. 285.

DEMURRAGE—See Ship 1.

Derosirs—See Banks and Banking
1.

Dirrcrors—=See Companies 2, 4,

DISCHARGE.

NEGLIGENCE—REPARATION — DAM-
AGES FOR PERSONAL INJURY.

A commercial traveller, who had
been injured in a railway accident,
accepted a sum of £27 from the railway
company, and granted them a receipt
bearing that that sum was accepted
by him *“in full of all claim competeni ”’
to him in respect of injury and loss
sustained by him in the accident in
question. About eighteen months
after granting this receipt he raised
an action of damages against the com-
pany concluding for £5,000. The com-
pany pleaded that in respect of the
terms of the receipt they were entitled
to be assoilzied.

In a proof evidence was led —as to
the pursuer’s state of mind and body
at the time of granting the receipt, and
at the time of the proof—as to the in-
tention of partiesin giving and taking
the receipt, and — as to the capacity
of the pursuer to understand it. The
pursuer at the time of granting the
receipt had been visited by the railway
company’s surgeon, but not by any
surgeon employed by himself. He had
no external injuries, but had sustained
a nervous shock. Ie had no legal
advice, and the receipt was granted
nine days atter the accident. TheLord
Ordinary awarded him £500, and to
this judgment the Second Division
adhered.

The House of Lords, being of opinion
that the writing signed by the pursuer
was a discharge, that there had been
no attempt on the part of the railroad
company to mislead the pursuer, that
he was capable of understanding the
meaning of the writing, and that there
had been no understanding hetween
him and the person who acted for the
company that there was any reservation
of claims made by the pursuer at the
time the discharge was granted, re-
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versed these judgments and assoilzed
the defenders. North British Railway
Co. v. Wood, 18 Sc. Sess. Cas., 4th Ser.,
27 (H. L.) ‘

‘¢ DISHONOURABLE CoNDUCT 7’—See
Libel and Slander 2.

DI1sOrRDERLY House — See Crim,
Procedure 9.

DivipEND—See Companies 4.
Divorce—See Domicile.

Docx CompaNY—See Charter-Party.
Dogs—See Animals—Crim. Law 1,

DOMICILE—HUSBAND AND WIrg
— DIVORCE — JURISDICTION — SCOT-
LAND.

A Scotsman, who in 1862 had enter-
ed the Royal Navy; in 1866 maryied
in Malta o native of that Island, where
from 1867 till 1873 he was employed in
a government office. He then retired.
and after some months’ residence in
Great Britain he again returned with
his wife and family, on account of his
health, to Malta, where he remained
until 1879 ; when he was appointed tv
an office there which he was entitled
to hold for a period of twenty years.
While abroad he maintained coustant
communication with his relatives in
Scotland, and his sons were sent iy
this country for education. He had no
property or residence in Malta other
than his official appartments, Tn 184
the spouses separated under an extra
judicial agreement, which by the law
administered in Malta required judi
cial counsent. The deed of separation
provided that in theevent of the wifes §
adultery the remedy of divorce ¢‘ before B
the competent tribunals in England ™
would still be competent to the hus [
band. 5

In anaction of divorceon the ground g
of adultery, raised by the husband in K
Scotland, the wife pleaded no jurisdic B
tion,
Held, diss. Lord Young—(1) that the
defender had not proved that the pur
suer ever intended to abandon h
Scottish domicile; and (2) that eve
assuming the separation to have beaf
judicial, it did not, for the purposes¢
this action, affect the detender’s sfa
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as the pursuer’s wife, and further,

that she was excluded by its conditions
from pleading it in bar of action. Low

v. Low, 29 Scottish Law Reporter 10S. ‘

DoxiNIon ELECTIONS —- See Elec-
tions.

DWELLING HousE—See Nuisance 2.
SsEcrioNn—See Carrviers 4,

ELeEcrioN—See Criminal Procedure
0.

ELECTIONS.

1. PErIrion — PRELIMINARY OB-
JECTIONS—SERVICE AT DoaticinLE—R.
S. G, ¢. 9., 5. 10.

Held, that leaving a copy of an
election petition and accompanying
documents at the residence of the
respondent with an adult member of
his household, during the five days
after the presentation of the same, is a
sufficient service under s, 10 of the
Dominion Controverted Elections Act,
even though the papers served do not
come into the possession or within the
knowledge of the respondent. The
appeal was dismissed with costs. In re
King’s County Dominion Election.
Borden v. Berteauz, Supreme Court,
Canada, Oct. 29, 1891.

2. DOMINION — CONTESTED — NON-
SUIT.

Held, That an election petition is
nonsuited by the terms of sec. 32, ch.
9, Revised Statutes of Canada 1886, 49
Vie., if proceedings have not been
commenced within the six months from
the date on which it was presented,

" notwithstanding that between the date

i

of presentation and that fixed for a
hearing a session of Parliament in-
tervened, and that the preliminary
hearing of defendant was deferred
uatil after the session, and that six
months had not elapsed between the
date of the presentation of the petition
and that fixed for a hearing, if in
computing these six months, the.time
occupied for thesession is not counted.
Gibeault v. Pelletier, 21 Rev. Leg. 278.
Note.

See Purcell v. Kennedy. 14 Can. S. (. Repts
4535 Gazaille v. Audet, 15 R. L. 604 ; Hearn v.
MeGreevy, 15 R. L. 609; Caron et al v.
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| Coulombe, 15 R. 1.. 615; Olivier et al v. Caron,
15 R, L. 697.

3. PETITION — PRELIMINARY OBJEC-
11088 — R. 8. C. €. 9, 8. 63 —ExGLISH
. GENERAL RULES — MANITOBA — COPY
, OF PETITION — R. 8. C. €. 9,8.9 (H) —
* DESCRIPTION AND OCCUPATION OF PEk-
{ TITIONER.

: Held, affirming the judgment of the
! Court below, that the judges of the
¢ Court in Manitoba not having made
rules for the practice and procedure in
controverted elections, the English
rules of Michaelmas Term, 1868, were
in force: R. 8. C. ¢. 9, 5. 63 ; and that
uander rule 1 of the English rules, the
petitioner, when filing an election
petition, is bound to leave a copy with
the clerk of the Court to be sent to
the returning officer, and that his
failure to do so is the subject of a sub-
stantive preliminary objection and
fatal to ilhe petitioner. (Strong and
Gwynne, JJ., dissenting);

(2) Reversing the judgment of the
Court below, that the omission to set
out in the petition the residence, ad-
dress, and occupation of the petitioner
is a mere objection to the form, which
can be remedied by amendment, and is
therefore not fatal. In re Lisgar Dom-
inion Election. Collins v. Ross, Supreme
Ct. of Canada, Nov. 17, 1891.

4. APPEAL — PRELIMINARY OBJEC-
TIONS — ¢ STATUS ”’ OF PETITIONER —
¢ ONUS PrROBANDL.”

By preliminary objections to an
election petition the respondent claim-
ed the petition should be dismissed
inter alia, * because thesaid petitioner
had no right to vote at said election.”

On the day fixed for proof and hear-
ing of the preliminary objections, the
petitioner adduced no proof and the
respondent declared that he had no
evidence, and the preliminary objec-
tions were dismissed. On appeal to
the Supreme Court of Canada, the
counsel for appellant relied only on
the above objection.

Held, per Sir W. J. Ritchie, C.J,,
and Taschereau and Patterson, JJ.,
that the onus was upon the petitioner
to establish his status, and that the
appeal should be allowed and the
election petition dismissed.
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Ler Strong, J., that the onus probandi
was upon the petitioner, but in view
of the established jurisprudence the
case shounld be remitted to the Court
below to allow petitioner to establish
his status as a voter.

Fournier and Gwynne, JJ., conlra,
were of opinion that the onus probendi

was on the respondent, following the |

Megantic election case, 8§ 8. C. R., 169,

Appeal allowed with costs, and pe-
tition dismissed. Stanstead FElection.
Rider v. Snow, Supreme Ct. of Canada,
Nov. 17, 1891.

». PETITION — RE-SERVICE OF —
ORrDER GRANTING EXTENSION oF TIME
—PrennnNAry OnsrerioNns—R. 8. C.,
¢.9,8.10—DESCRTPTION OF PETITIONER.

When this petition was first served
no copy of the deposit receipt was
sexved with it, and the petitioner
within the five days after the day on
which the petition had been presented
applied to a judge to extend the time
for service that he might cure the
omission. An order extending thetime
(subsequently aflirmed on appeal by
the conrt, of appeal for Ontario) was
made, and the petition was re-served
aceordingly, with all the other papers
prescribed by the statute. Before the
order extending the time had been
drawn up the respondent had filed
preliminary objections, and by leave
contained in the order he filed further
preliminary objections after the re-
service. The new list of objections
included those made in the first in-
stance, and also an objection to the
power or jurisdiction in the court of
appeal or judge thercof to extend the

time for service of the petition beyond

the five days prescribed by the act.
Ileld, that the order was a perfectly
valid and good order, and that the re-
service made thereunder was a proper
and regularservice ; R. 8. C., ¢. 9,5.10.
The petition in this case simply
stated that it was the petition of Angus
Chisholm, of the tewnship of Lochiel,
in the county of Glengarry, without
deseribing his occupation ; and it was
shown by affidavit that there are two
or three other persons of that name on
the voters’ list for that township.
deld, affirming the judgment of the
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| court below, that the petition should
, not be dismissed for the want of a more
! particular description of the petitioner.
. Appeal dismissed with costs. Glewgarry
! Blection. Chisholm v. McLennan, Su.
preme Ct. of Canada, Nov. 17, 1891.

6. PerieioN —SUBSTITUTING PET(
| TIONER.

,  Motion on behalf of Henry Reeve, a
voter in the electoral district, for an
order substituting the applicant as
petitioner in lieu of the original
petitioner, on the ground that the
latter had not delivered particulars
within the required time and did not
intend to offer any evidence at the
trial in support of the petition.

Falconbridge, J.— The only cases in
which express provision appears to he
made by the statute for the substitu
tion of any person for the petitionw
are, (J) By s. 32, ss. 2, whereby, “I[f
. atb the expiration of three months aftw
; such petition has been presented, the
; duy for trial has not been fixed, any
i elector may, on application, be sub
i stituted for the petitioner, on such
terms, " ete.  In the present case the
trial has been fixed for the 5th January.,
and this section does not apply.

(2) By s. 36, provision is made fu
the substitution of' a petitioner on the
hearing of an application for with-
drawal of the petition. No application
for withdrawal has been made in this
case.

Section 2 of the act (5.8 1.), dow

not seem to confer any extraordinary
jurisdiction on the Court or a judge
so as to authorize him in this regard
to go outside of the express and piain
terws of the statute.
. Iam, therefore, of the opinion tha
; I have no jurisdiction {o entertain this
, application, and T dismiss it with cosis
Jn re East York Dominion Eleciion
. Woodcock v. Mackenzie, Ontario Iligh
Court of Justice. Chambers, Dec. 1%
1891.

Erecrric Lignt PraNt—See Nuis
ance 2.

EapezzLedeNT—Scee Criminal Lawd,
EMINENT DOMAIN.

POWERS oOF CEMETERY Assocl
ATIONS—CONSTITUTIONAL Iaw.
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Act of Michigan, 1869, authorized
the formation of stock companies to
establish rural cemeteries, and pro-
vided for their regulation and main
tenance.

Held, that an amendment passed in
1875 (How. Stat. Mich.,, § 4778),
whereby such companies were author-
ized, on condemnation proceedings, to
take other property to enlarge their
cemeteries, is unconstitutional, in that
it authorizes private corporations to
exercise the power of eminent domain
for private puarposes. Bowurd of Health
of Tounship of Portage v. Van Hoesen,
Mich., Sup. Ct., Oct. 9, 1891.

Notes.
I. The use of land for railways and turn-

pikes has been declared to be a public use,
because it is open to all upon the payment of
tolls which are regulated by law, and the law ¢
requires such ways to be kept open for use by !
the public impartially. (Upinion of the Court.) |
2, It is for the court to determine whether
ornot the use is a public one. In re Deans- |
ville Ass'n, 66 N.Y .. 569; In re New York, eic,, |
R. Co., 77 id.. 2485 City of Savannak v. Han-
eock (Mo.), 3 8. W. Rep., 215 Pittsburyg, ete.,
R. Co. v. Benwood Iron Works, (W.Va.), 8 S. |
E. Rep. 453 ; Tied. Lim. Police Powers, § 12la, i
- 379 Cooley Const. Lim. 660.

3. The question whether the use is public or |
private depends upon the right of the public ,
to use the property, and to require the corpor-
ation, as @ comuw:on carriey, to trausport pas
sengers or freight over the same. Kettle River
R. Co. v. Easlern Ry. Co. (Minn.), 43 N. W,
Rep. 469; De Camp v. Railroad Co., 47 N. J.
Iaw, 47; Phillips v. Waison, 63 Towa 33;
Clarke v. Dlackmar, 47 N. Y. 156; Lewis Em.
Dom., § 166.

4. It has been held that condemnation pro-

- ceedings cannot be resorted to to take lands
for the construction of spur tracks which are
made for the accommodation of individual
shippers.  In re Niagara Falls & V. Ry. Co.
(N. Y., 15 N. E. Rep. 429; Raslroad Co. v.
Babeock (N. Y., 17 id. 678; Railroad Co. v.
Wilise (11.), 6 id. 495 Pittsburg, clc., R. Co. v.
iicuwoud Iron Works {(W. Va.), 8. 8. E. Rep.
3.

3. "o justify the condemnation of lands for a
private corporation, not only must the purpose
be one in which the public has an interest, but
the State must have a voice in the manuer in
which the public may avail itself of that use.
(pini 1 of the Court.)

EvibeNcE—See Action on Promis-
sory Nobtes—Bills and Notes §—Con-
tract 3—Crim. Law 7—OCrim. Procedare
1—Lxpert Testimony 2—Insurance 19
—Sale of Goods 1. 2.
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ExEecuTors—See Insurance 5, 6.

EXPERT TESTIMONY.
1. NEGLIGENCE.

A medical expert may form and ex-
press an opinion of the nature of the
malady or injuries of a sick or injured
person, based in part upon the state-
ments and complaints made by the
patient, in relation to his condition,
sufferings, or symptoms at the time,
in the course of a professional exam-
ination into his case. Johnson v.
Northern Pac. Ry. Co., Minn., 50 N.
W. Rep. 473.

2. OPINION—EVIDENCE.

On a prosecution for cruelly mutil-
ating a horse by cuttting him with a
knife, the defence being that the horse
had the Dblind staggers, and that bleed-
ing was the usual remedy, a witness
who saw the horse at the time, and
who states that he has had consider-
able experience with horses, that he
has seen several horses afflicted with
the blind staggers, and is familiar with
the symptons, is competent to give his

| opinion as to whether the horse had

the blind staggers. Icople v. Bane,
Mich., 50 N.W. Rep., 324.

ExrrESS Codpraxy—=See Carriers 2—
Railway Companies 1.

EXTENSION oF NOTE — See Bills and
Notes 5.

FALSE IMPRISONMENT.

JUSTICE OF THE PEACE — ILLEGAL
CONMMITMENT OF WITNESS—AMALICE —
R. S. C. Car. 178, S. 32—DaNAGES.

Held, That justices of the peace are
responsible in damages where they act
illegally and maliciously, e. g. in com-
mitting a person to gaol for refusal as
a witness to answer a question at a
trial which had taken place before
them, the order of imprisonment being
signed out of court some daysafter the
termination of the trial, and under cir-
cumstances indicating malice. Gawvin
v. Moore et al, Superior Couri, of Mont-
real, in review. June 27, 1891,

FirE INSURANCE — See Insurance,
Fire,
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T'OREIGN JUDGMENT — See Writ of
Summons.

ForeieN
Banking 3.

TFonrGED CHEQUE, PAYMENT 0¥—See
Banks and Banking 4.

FrAUD — See Bills and Notes 2 —
Insurance 18.

Frurr AND Leaves, CasTS 0F—See
Copyright.

GaMing—See Contracts 5.

Goop-WiLL—See Partnership 3.

GOVERNMENT RAILWAY.

DAMAGE TO FARM ¥ROM OVERFLOW
OF BOUNDARY-DITCHES — OBLIGATION
OF CROWN 10 MAINTAIN SAME.

The Crown is under no obligation to
repair or keep open the boundary-
ditches between farms crossed by the
Intercolonial Railway in the Province
of Quebee. Morin v. The Queen, Bx-
chequer Ct. of Canada, Nov. 28, 1891.

GUARANTEE—See Insurance 7.

Hoxicipe—See Crim. Procedure 4,
3.

HusBAND AND WIFE—Sce Domicile.

INCEST—See Crim. Law 7.

LAw — See Banks and

INDECENT ASSAULT—See Crim. Law |

S.
INDIANS.

RicHTS OF, HOW DETERMINED —
MINORS—ATPPOINTMENT 0¥ TUTOR.

Held :—1. That the rights of Indians
are regulated and determined by the
Indian Act (B. S. C., ch. 43), and not

by the common law, which does not ! .
Y ? v adequate legal remedy by an action

apply to them.

2. That a tutor to an Indian minor,
should be appointed through the
ministry of the Superintendent Gen-
eral of Indian affairs as indicafed in
said Act. (See. 20, Sub-Sec. §), and
such tutorship conferred by the pro-

thonotary, in the ordinary way, is of |

no effect. Tiorohiata ¢s-qual v. Lori
waiert alies Barnes, Montreal TLaw
Reports, 7 8. C. 304,

INDORSER, LIABILITIES OF — Sece
Bills and Notes 1.

i

i
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INDORSEMENT — See Bills and Notes

7.
INFANCY. .
COVENANT 10 PAY PREMIUMS IN
APPRENTICESHIP — NECESSARIES —

EpucarioN—BoxND.

The defendant, while an infant, en-
tered into a bond by which he bound
himself to pay the plaintiff a certain
premium in respect of education in a
trade. On an action thereon after he
was of age:

Held, that education in a trade might
be @ necessary for an infant, and that
the plaintiff was entitled to suceceed,
provided that the bond was a single
bond, and the education had been
supplied, and was necessary to the
defendant, and the price charged for
it was rveasonable. Walter v. Bverard,
Eng. Court of App., April 24, 1891.
Nole.

In Cooper v. Simmons, 7 H. & N,, 7I4,
there is an elaborate exposition of the law by
Martin B., where all the authorities, beginning
with Coke, ate sunumed up, and it is laid down
positively that the fact that a bond was entered
into by an infant does not prevent it from
being sued upon so long as the hond is = single
bond, and is not relied upon as a bond pre-
venting any inquiry into the consideration given
for it or its reasonablenes-.

INJUNCTION. — SEE A1S0 Lisk
AND SLANDER 4.

1. CONTRACTS — RESTRAINT oOF
TRADE.

Where a party to a contract, whicl
stipulates the damages for its breach.
practices medicine in a certain local
ity, contrary to the terms of the
contract, the party injured has

for the stipulated damages, and an ir
junction to resirain the breach will
not lie. Martin v. Murphy, Ind., %
N. E. Rep., 1118.

2. TITLE TO ILAND—BORNAGE.

IHeld : — That when certain workst
which a proprietor objects, are bein
carried on at the limits of the pre
perties of the respective parties, aw
there has been no legal settling ¢
boundaries to determine the dividin
line between the properties, an injmzcﬁ
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tion will not lie. T%he Anglo-Continental
Guano Works v. The Emerald Phosphate
Co., Q. B. (in Appeal), '\Iontre'ﬂ 26
Yor. 1891, 21 Rev. Lég. 2

INSOLVENCY—See Bzmkrupt(oy.

INSURABLE INTEREST — See Insur-
ance 19,

INSURANCE--SEE ALSO ACTION
ox PROMISSORY NOTES.

GENERAL.
1. FORFEITURE OF CHARTER.

The repeal of a statute under which
an insurance company is organized, by
a subsequent act of the legislature,
which declares the charter of such
insurance company forfeited unless
the company complies with the pro-
visions of the repealing act within a
limited time, does not work the ean-
cellation of policies of said company
outstanding at the time of the passage
of the 11t<,r act, though the company
failed to comply with its provisions,
and thus forfeits its charter. anlove
v. Commercial Mut. Fire ins. Co., Kan.,
27 Pac. Rep. 979.

V. AGENT's BoND — LJABILILY OF
SURELY.

The bond given by an insurance
agent: to his company ™ recited verbatim
acerlain clause in the agency agree-
ment, but also stated generally that
the agent owed other duties than those
specified therein; and it was con-
ditioned that he should pay over all
Smoneys due the company ¢ under said
clause or otherwise.™

Meld, that the liability of the surety
wis not restricted to a defaunlt arising
ander such clause, but extends to any
other defaunlt under the terms of the
agreement.

The surety’s liability extends to an
indebtedness of the agent to the com-
pany  which accrued after the ex-
recution of the bond, though the trans-
jactions out of Which it arose had their
|inception  before it was exeented.
Prudential Ins. Co. v. Berger, 16 N. Y.
Supp. 513.

LIFE.

3. PLEADING.
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A declaration on aninsurance policy
which provides that the beneficiary
shall receive the sum represented by
the payment of 2 by each member in
Division A of the association, not ex-
ceeding $5,000, which does not aver the
number of members in such division,
is defective on a general demurrer.
Mutual Ace. 4ss’n. v. Tuggle, 111., 28
N. E. Rep. 1067.

4. MUTUAL BEXNEFIT
NorIcE.

Where the laws of an association
require notice of each assesssment to
be given to each member, and provide
that failure to pay such assessment
within 30 days from the date of the
notice shall be cause for suspension, a
member cannot legally be suspended
for uon-payment of an assessment of
whieh it is not shown that he was
notified. Supreme Lodge ](ni(/lzls of
Honor v. Dalberg, T11., 28 N. B. Rep.
785.

5. DEATIL OF INSURED BEXORE
CUILDREN ARE BORN—EXECUTORS.

Held :—That where a policy of insur-
ance on the life of a «wife is made
payable to her children, and she dies
before any children are born, her
executor cannot maintain an action at
law for the amount of insurance. The
court said: * The policy was obviously
a  provision for such

INSURANCE—

intended as
children as might be born of the mar-
riage between Mr. and Mrs. Vail, and
for no one else. The promise was to
pay to the children; they were the
beneficiaries. If Mrs. Vail had con-
templated the possibility of death
before she had given birth to any
children, some provision would pro-
bably have been inserted in the policy
touching the disposition of the insur-
ance money in that event. What such
provision would have been it is impos-
sible to say, and it is useless to indulge
in speculation on that subject, as the
court is powerless to make a contract
for the parties covering that contin.
gency. It can only enforece snch a
contract as the parties have themseves
made. Some stress is Iaid on the fact
that according to the rule which
prevails in some States, Mrs. Vail
retained the power,so long as she held
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the policy, to change the beneficiaries
with the consent of the insurer. Kerman
v. Howaerd, 23 Wis., 108; Gambs v.
Insurance Co., 50 Mo., 47. It is claimed
that beeause she retained such power,
her administrator may recover on the
policy. I am unable to asseunt to that
proposition. Even if she had a right
to change the beneficiary, it was a
mere power, to be exercised with the
company’s consent, and, as the agreed
case shows, she never exercised it, or
attempted to do so. The existence of
such power, even if its existence be
conceded, is not sufficient to make the
policy a part of her estate, or author-
ize her administrator to sue thereon.
Furthermore, it is said that by taking
out the poliey for the benefit of her
children, Mrs., Vail constituted the
defendant company a trustee for her

children, and the trust having failed ‘

because she died childless, that the
fund in the trustee’s hands inures to
the benefit of her estate, in the same
manner that a fund left in trust for a
given purpose will inure to the henefit
of the donor or his heirs, if for any
reason the trust cannot be executed.
It is sufticient to say of this contention
that if the principle invoked has any
application o the case at bar, it is
only applicable to the premiums actu-
ally paid up to the time of Mrs. Vail’s
death, and the interest accumulated
thereon ; and the remedy is in equity.
Mr. Vail did not place $5,000 in the
hands of the defendant company to be
held for the benefit of or in trust for
her children. She contracted to pay
$39.60 quarterly, and up to the time
of her death had paid only two quar-
terly instalments. The contract was
entered into with the expectation that
Mrs. Vail would live many years, and
that the premiums paid in the mean-
time, with accumulated interest, would
equal the face of the policy at the end
of her expectancy. Under the cir-
cumstances, it cannot be maintained,
even on the trust theory above out-
lined, that the defendant is liable to
the plaintiff in the sum of £35,000, or
in any other sum, in a strictly legal
procceding. MeLlwee v. New York
Life Ins. Co., 47 Fed. Rep., 798. 44
Alb. 1. J., 516.

6. INSURANCE LIFE—INSURANCE IN
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FAvVOUR OF WIFE—DEATH OF INSURED
BY CRIMINAL AcCT OF WIFE—ACTION
BY EXECUTORS OF INSURED—PUBLIC
Poricy — MARRIED WOMEN’S Pro-
PERTY AcT 1882 (45 & 46 Vicet., e. 75.
s. 11.)

Appeal from the judgment of the
Queen’s Bench Division (Denman &
Wills, JJ.), upon a point of law raised
by the pleadings and ordered to De
disposed of before the trial under
Order XXXIV, rule 2.

The facts stated on the pleadings
were substantially as follows: James
Maybrick insured his life with the
defendants for £2,000, to be payable
to his wife, Florence Maybrick, if she
survived him, otherwise to his legal
representatives. He died, and his
wife was subsequently indicted for
and convicted of murdering him by
poison. Her sentence was, however,
commuted to penal servitude for life.
After conviction she assigned the
policy and her interest thereunder {o
the plaintift Cleaver, and he was also
appointed administrator of her estate
under 33 & 34 Vict., ¢. 23.

The other plaintiffs were the ex-
ecutors of the will of James Maybrick,
the insured. The question to be decid:
ed was whether, if it were proved thar
the insured died by poison intention-
ally administered by his wife, that
would afford a defence to the action as
against the plaintiff Cleaver, oragainst
the other plaintiffs, the executors of
James Maybrick’s will. The Nivisional
Court held, that on grounds of public
policy the action could not be main
tained.

The Court (Lord Esher, M. R., Fry.
L. J., and Lopes, L. J.), held that in
such a case the policy was vested in
the executors of the insured, that the
trust of the policy money created
under the Marmied Women’s Property
Act 1882, s. 11, in favour of the wite,
became incapable of being performed.
and neither the wife nor anyone clain
ing through her could take any interest
in the policy money; that there ws
thereupon a resulting trust in favour
of the husband’s estate ; that ne
question of public policy arose as be
tween the executors of his will and
the defendants; and that the action
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was therefore maintainable by the | company ealculated to make the former
plaintifts, the executors of James May- 1 believe that the loss will be paid,
brick, but not by the plaintiff Cleaver. | provided such conduct ceases, so as to
They therefore allowed the appeal. ' leave a reasonable time within which
Cleaver and others v. Mutual Reservej to sue; and 7 months of the 12 is con-

Fund Life Association, Court of Appeal
(Bng.), Deec. 8, 1891,

GUARANTEE,

7. GUARANTEE BOND — FAILURE TO

GrveE NOTICE.

Held : —That an employer who is
insured against the infidelity of his
employee by a guarantee company, is
bound to notify the company of any
irregularities occurring in the account
of his employee, as soon as they oceur,
as agreed in the conditions of the
policy ; and that if by neglecting to do

so, the company is unable to protect !

itself, he has no recourse against it.
The Commercial Mutual Building Society
of Montreal v. The London Guarantee
and Accidents Co., Limited, 21 Rev.
Lég., 275.

Nofe.

Where the condition of a guarantee bond
required the employer ta give notice imme:
diarely to the guarantor of any criminal offence
of the employee entailing lossfor which a claim
was liable to be made under the bond, and the
employer, although aware of a defalcation on
the 25th, did not give notice theieof to the
guarantor until the 27th, after the employee
had fled the country; Zeld, that the bond was
forfeited. The Molsons Bank v. The Guarantee
Company of Norith America, Mont. L. R, 4
&.C, 376.

FIRE.

8. SEVERABLE CONTRACT.

Where, in a policy of insurance, a
separate valuation has been put upon
the different subjects of insurance, as
$300 on the dwelling-house, $175 on
household furniture, 875 on barn,
“$500 on horses, mules, and colis
while in barn or on farm,” ete., the
contract is severable, and not entire
“and indivisible. Paenixz Ins. Co. v.
Grimes, Neb., 50 N. W. Rep. 16S.

9. LIMITATIONS.

A 12 months? limitation in a policy
of fire insurance, within which the
assured must sue for a loss, is not
waived by conduct of the insurance

! sidered ample time. Steel v. Phaniy
. Ins. Co. of Brooklyn, U.S. C.C. (Oreg.),
+ 47 Fed. Rep. 863.

10. WAIVER BY AGENT.

A forfeiture of an insurance policy
 having occurred from a breach of its
conditions, an agent of the insurer,
who has no knowledge or notice there-
of, is not to be deemed to have waived
the same by statements not intended
to have such an effeet, and where
-~ eonditions do not exist constituting an
" estoppel.  St. Pawl Fire & Marine Ins.
Co. v. Parsons, Minn., 5 N. W. Rep. 240.

11. CONTRIBUTION.

!
i
! ‘Where one is insured concurrently
i

in seven companies, and makes claim
for his whole loss against six of the
companies, and the whole loss is thus
settled, conformably to the terms of
the policies, and paid, the seventh
company is discharged as to him, and
its liability, if any, is to the other
companies for econtribution. Williams-
burg City Fire Ins. Co. v. Guwinn,Ga.,13
S. E. Rep. 8317.

12. COMPLAINT.

A complaint in an action on an
insurance poliey, which does not set
out the policy, or show cither proof of
loss, ownership, or value, but only
states that the insured was damaged
in a certain sum, and that he gave the
company notice of the fire, is demur-
rable. Bmigh v. State Ins. Co., Wash.,
27 Pac. Rep. 1063.

3. CONDITIONS.

Where a policy insures a building as
a dwelling house only, a provision
that the policy shall be void for any
¢ inerease of hazard by change of use
or occupaney 7 is a continuing war-
ranty on the part of the insured that
the house shall be used for no other
purpose increasing the risk, and a
plea alleging that. without the consent
of the underwriter, the building had

also been used as a saloon, whereby
the hazard was increased, presented a
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question for the jury, and it was error
to sustain a demurrer thereto. Ger-
mania Fire Ins. Co. v. Deckard, Ind., 28
N. E. Rep. 868.

14. CoxpirioNs oF Poricy.
A policy of insurance purporting to

run for one year described the insured
property as a ‘¢ two-story shingle roof

building while occupied by assured as
a store and dwelling house,”” and pro-
vided that the policy should be void if
the insured property should become
viacant or unoccupied. When the
policy was written the assured oceu-
pied the building partly as a store and
partly as a dwelling. Before the fire
he ceased to occupy it as a dwelling,
but continued to occupy it as a store.

Held, that the policy was not for-
feited. Burlington Ins. Co. v.Brockway,
Ill., 28 N. E. Rep. 799.

15. WHAT IS WITHIN THE RISK.

A policy of insurance upon a sugar
refinery provided forindemnityagainst
loss by “explosion and accident,” and
by a condition on the back thereof,
declared that the term ¢ explosion?’
included only a ¢“ rupture of the shell
or flues of the boiler or boilers, caused
by the action of steam.”

Held, that where, in an attempt to
extinguish a blaze originating in a
starch kiln heated by steam pipes, a
cloud of starch dust was stirred up,
which came in contact with the flame
and exploded, this was an ‘“‘accident,”
within the meaning of the policy, and
the insurer was liable for damage to
the property caused directly by the
explosion, and by a fire which resulted
therefrom, notwithstanding a further
provision that no claim should be made
for ‘“ any explosion or loss caused by
the burning of the building,’’ or ¢ for
any loss or damage by fire resulting
from any cause whatever.” TU. 8, Cir.
Ct. N. D. 1ll., Chicago Sugar Ref. Co. v.
Amer. Steam Boiler Co., 48 Fed. Rep.,
198.

16. RE-INSURANCE — TRANSFERRED
RiIsxs.
Defendant contracted with another

company about to quit business to re-
insure all the latter’s members who
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were then in good standing. The
written request for insurance made by
one of such members to defendant
showed that it was not an application
for new insurance, and defendant, in

© the policy issued therecon, referred to

insured’s application to the other com-
pany, and made it a part of its contract.
The insurance also was for the same
amount.

Held, that the policy issued by de-
fendant wasa transferred risk. Ky. (¢
of App. People’s Mut. Assur. Fand v,
Baesse, 17S.W. Rep., 630.

19. Powgirs or OFFIGERS — POLICY
TO SECRETARY.

The by-laws of & mutual fire insur-
ance company provided that the pre
sident, viee-president and secretary
should constitute an executive com-
mittee, one of whom must approve
each application for insurance beforea
policy could be issued, and that every
application taken by a duly authorized
person should constitute a contract of
insurance until the applicant was no-
tified of its modification or rejection.

Held, that an application by the
secretary for insurance on his own
property, when approved by the vice
president, constituted a valid contract
of insurance. N.Y. Ct. of App. Prali
v. Dwelling House Mut. Fire Ins. Co., 2
N. E. Rep., 117.

1S. F'RAUD.

Held: — That an ageut representing
several insurance companies can,when
a risk is refused by one of the com
panies he represents, transfer it to
another, without informing that other
of the refusal, and that such transfor
cannot be considered as a fraud by the
latter company. Connecticut Fire Ins.
Co. v. Kevanagh, Q. B., (in appeal),
Montreal, 26 Nov. 1891, 21 Rev. Lég.
320.

Note.

See to the same effect Williamset al. v. The
North China Ins. Co.,, 1 L. R. Com. Pleas. Dir.
757 5 Giffard v. The Queen Ins. Co., I Hanuay
(N.B)), 43235 Ogden v. The Montreal Ins. Co.,l
U. C. Com. Pleas., 497.

MARINE.
19. INSURABLE INTEREST.

— THE
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Risk — BARRATRY — EVIDENCE
VALUE OF CARGO.

oF

1. A partner may insure a cargo be-
longing to the firm in his own name, on
aceount of whom it may concern, mak-
ing the loss, if any, payable to himself;
and, in the event of a loss, may sueon
the policy without joining his copart-
ners as plaintiffs,

2. The master of a vessel, conspiring
with others, fraudulently loaded her
in part with cases of dirt, and issued
bills of luding for thesame as valuable
cargo, with intent to obtain insurance
on the cargo, and abandon the vessel
at sea. When off the coast he aban-
doned the vessel, with his crew, hav-
ing first bored holes in her hull to
insure her destruction. Held, that
the loss of the cargo was within the
risk of barratry of the master and
mariners mentioned in defendant’s po-
licy.

3. The rule that the owner cannot
commit barratry by conspiring with
others to bring about the vessel’s de-
struction at sea, for the purpose of
defrauding an insurer, does not apply
to the case of a master who is only
part owner.

4. The testimony of the master that
he had conspired with others to load a
vessel with worthless cargo, and issue
bills of lading therefor as valuable cargo
in order to defraud an insurance com-
pany, was corroborated by the appear-
ance of the cargo when removed from
the vessel. Held, properly received on
behalf of the company, notwithstand-
ing a valuation of the cargo in the
policy.

3. On the issue whether or not a
vessel was loaded at a foreign port
with valuable eargo, the court erred in
admitting testimony of witnesses who
: had no knowledge in faet of thearticles
{ placed on the vessel, but answered
wholly from their observation of and
acquaintance with receipts and bills
of lading of the alleged cargo, issued
at the time of loading. Voison v.

Com. Mutual Ins. Co., 16 N.Y. Supp.,
110.

. INTEREST — See Constitutional Law

INPIMIDATING WITNESS — See Con-
tempt of Court.

INTOXICATING LIQUOR.
LICENSE—SUMMARY CONVICTION.

Held, that a by-law of & municipality
prohibiting the sale of intoxicating
liquors, passed under the Temperance
Act of 1864, when it was in force, can-
not be repealed by the legislature of
Quebec. The Temperance Act and the
Mining Act are not contradictory and
can exist together.

That where in a municipality a pro-
hibitory by-law exists, under the Tem-
perance Act or the municipal code;
the powers vested in the mining in-
spector of a mining division of granting
licenses, ceases to exist. La Corp. du
Canton de Compton v. Simoneau, 21 Rev.
Lég 265.

INUENDO—See Libel and Slander 2, 6.

JOINT STocK CoMPANIES—See Com-
panies 1, ‘

JURISDICTION—SEE ALs0 WRIT
OF SUMMONS.

APPEAL —FUTURE RIcHTS— TITLE
TO0 LANDS — SERVITUDE — SUPREME
AND EXCHEQUER COURTs Act, s. 29
(®).

By a judgment of the Court of
Queen’s Bench for Lower Canada
(appeal side), the defendants in the
action were condemned to build and
complete certain works and drains in
a lane separating the defendants’ and
plaintifi’s properties on the west side
of Peel Street, Moentreal, within a
certain delay, and the court reserved
the question of damages. On appeal
to the Supreme Court of Canada :

Held, that the case was not appeal-
able. Gilbertv.Gilman,168S. C. R. 189,
followed.

The words ‘¢ title to lands * in s.s.
“h,”? s. 29, Supreme and Exchequer
Courts Act, are only applicable to a
case where title to property or a right
to the title are in question. ‘Wheeler
v. Black, 14 S. C. R. 242, referred to.
A.ppeal quashed with costs. Wineberg
et vir v. Hampson, Supreme Court of
Canada, Nov. 17, 1891.
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JusricE oF THE PEACE—See False
Imprisonment,

Lacires—See Bills and Notes 10.

LarcENY—See Criminal Law 3, 5.

LaTENT DErFECT—See Admiralty.

LEGISLATIVE AUTHORITY—See Con-
stitutional Law 1.

LIBEL AND SLANDER.

1. LiBEL—COMPLAINT.

In an action for libel a complaint
alleging the wilful and intentional sale
by defendant of a paper containing
the libelous article is sufficient, and
need not allege that defendant knew
that the paper contained such article,
as the absence of such knowledge is
matter of defense. Street v. Johnson,
Wis., 50 N. W. Rep., 395.

2. INUENDO—“DISHONOURARBLE
Coxpuct 77 — LANDLORD AND TENANT
— SLANDER (Scotch law).

A landlord wrote to a tenant com-
plaining that he had not implemented
the award of an arbiter, and used these
words — ‘¢ L......am surprised at your
conduct, which you must see is very
dishonourable.?”

In an action of damages for slander
by the tenant, keld, that the landlord’s
letter only addressed a remonstrance
to the pursuer and appealed to his
seuse of honour, and that the words
complained of were not actionable.
Law v, Gibsone, 13 Sh., 396 followed.
Lwrnbull v. Oliver, 29 Scot. Law, Rep.,
139.

3. DAMAGES.

Where the proprietor of a newspaper
publishes, without inguiry as to its
authenticity, an item from a news
agencey, falsely stating that a certain
aamed man and woman of high res-
pectability have eloped, that the in-
timacy between them had for some
time excited comment, ete., he is guilty
of reprehensible negligence,and though
not guilty of malice the jury may, in
an action against him for libel and
slander, award punitive or exemplary
damages. The publication of thearticle
was not prompted by any personal
malice toward the plaintiff or the other
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persons mentioned. But the defendant
was guilty of reprehensible negligence
in publishing it without making any
effort to verify its truth. The injury
to the reputation of the plaintift' was
probably insignificant, but the jury
undoubtedly thought that a newspaper
manager who would publish such an
article, one in which the good name of
a decent woman was frailed in the
mire, without any attempt at inde
pendent investigation to ascertain
whether it was true or false, was guilty
of a wanton act, and that the faets
warranted such a verdict as would be
an example to deter other newspaper
managers from similar conduct. Reck-
less indifference to the rights of others
is equivalent to anintentiona' violation
of them, and in actions of libel, where
the facts show the publication of a
defamatory article without any excus
able motive, and without any attempt
to inquire into the truth of the facts
stated, the jury are authorized for the
sake of the public example, to award
punitive or exemplary damages. The
present verdict ($4,000) is a severe
one, and if it had been for a les
amount would have vindicated the
plaintiff and sufficiently punished the
defendant, but questions of damages
belong particularly to the jury, amd
the court will not set aside a verdid
simply because it may be dissatisfied
with the amount rendered. U. S. Cire
Ct., S. D. N.Y., July 15, 1891. Ruther
ford v. Morning Journal Ass’n, 47 Ted,
Rep., 487.

4. LIBEL—INJUNCTION.

The High Court of Justice has juris
diction, in an action of libel againsi
the publisher of a newspaper, to gran
an interlocutory injunction at any
stage of the cause restraining the
defendant from publishing the libel
The subject-matter of an action fu
defamation is so special as to requir,
exceptional caution in exercising the
jurisdiction to interfere by injunction
betore the trial of an action to preven
an anticipated wrong. The right o
free speech is one which it is for th
public interest that individualsshould
possess, and, indeed, that they should
exercise without impediment, so lon
as no wrongful act is done; and unles
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an alleged libel is untrue, there is no
wrong committed; but, on the contrary,
often a very wholesome act is perform-
ed in the publication and repetition of
an alleged libel. Untilit is clear that
an alleged libel js untrue, it is not
clear that any right at all has been
infringed ; and the importance of leav-
ing free speech unfettered is a strong
reason in cases of libel for dealing
most caubiously and warily with the
eranting of Interim injunctions. The
Court entirely approves of, and desires
to adopt as its own, the language of
Tord Esher, M.R., in Coulson v.Coulson,
“To justify the court in granting an
interim injunction, it must come to a
decision upon the question of libel or
not. Therefore the jurisdiction was
of a delicate nature. It ought only to
beexercised in the clearest cases, where
any jury would say that the matter
complained of waslibellous,and where
if the jury did not so find, the court
wonld set aside the verdict as un-
reasonable.  Bonnard v. Perryman, C.
A, 65 L. T. Rep., (X.8.), 506.

5. PRIVILEGED COMMUNICATIONS —
CHARGES AGAINST PunLIc OFFICER.

A letter written by the defendant
to the superintendent of the United
States census, stated that the defend-
jant thought himself entitled to re-
icommend some of his political friends
{in the district in which he lived, and
ihave them appointed as enumerators ;
that the supervisor however had paid
no attention to his recommendations,
but had appointed the plaintiff, a man
who had since the war murdered two
4 Union soldiers, and been instrumental
also in defrauding the defendant out
of his election to the Legislature. There
was evidence that the charges were
iuntrue, and that the character of the
Iplaintiff was good. There was no
#ievidence in reply, and the answer
gludmitted that the object of the defend-

Wt was to secure plaintiff’s removal
{from ofiice.

Held, that the communication was
sgone only of gualified privilege, and
wmihat as there was evidence tending to
how malice the case should have
cen submitted to the jury. Ramsay
9Chcek, N. Car., Sup. Ot, Nov. 3,

%
12
&7
H
&

Notes.

1. The burden was on the plaintiff' to show
that he wrote the letter with malice or without
probable cause. Briggs v. Garrvett, 111 Penn.
St. 404 ; Bodwell v. Osgood, 3 Pick. 379.

2, “Malice,” in this connection, is defined as
“any indirect and wicked motive, which induces
the defendant to defame the plaintitf. Ifmalice
be proved, the privilege attaching to the
accasion is lost at once.” Odger Slandt & L. 267 ;
Clark v. Molyneux, 3 Q. B. Div. 246; Bromage
v. Prosser, 4 Barn. & C. 247; Ilooper v.
Truscott, 2 Bing. N. C. 457; Dickson v. Farl
of Wilton, | Fost. & T. 419.

3. Proof that the words are false is not
sufficient evidence of malice, unless there is
evidence that the defendant knew at the time
of using them that they were false. IFountain
v. Boodle, 43 E. C. 1. 605 ; Odger Sland. & L.
275. That the defendant was mistalken in the
words used by him on such confidential or
privileged occasion Is, taken alone, no evidence
of malice. Kent v. Borgariz, 15 R. 1. 72.

4. ‘Lo entitle matter otherwi-e libellous to
the protection (of qualified privilege) which
attaches to communications made in the fulfill-
ment of duty, bona fides, or to use our own
equivalent, honesty of purpose, is essential,
and to this again two things are necessary ; (1)
That it be made not merely on an occasion
which would justify making it, but also from a
sense of duty; (2) that it be made with a
belief of its truth. Cockbum, C..J., in Dawkins
v. Lord Paulet, L. R., 5 Q. B. 102.

5. The malice may be proved by some
extrinsic eviflence, such xs ill feeling, or per-
sonal hostility or threats and the like on the
part of the defendant toward the plaintiff, but
the plaintiff is not bound to prove malice by
extrinsic evidence. He may rely on the words
of the libel itself, and on the circumstances
attending its publication, as aftording evidence
of malice. Qdger Sland. & L. 277-28§; 13 Am.
& Eng Enc. Law. 431.

6. REPARATION — INUENDO —
IRONICAL MEANING ATTACHABLE TO
‘WORDS.

A person who conceived that his re-
putation had been unfairly attacked
threugh questions put by a Member of
Parliament in the House of Commons,
wrote to him, and sent to a newspaper
a letter in which hedenied the charges
which he alleged against himself. He
went on to put the case that he should
induce one of the political opponents
of the member addressed to put gues-
tions in the House of Commons imply-
ing that that member had had delirium
tremens, and had been intoxicated in
public. Such a course, the writer
stated, would be as justifiable as the
conduct of the Member of Parliament

M. LD.&RT.
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had been to him. In his letter he also
spoke of his illustrations of delirium
tremens and druankenness as ‘¢ imagin-
ary stories,”” adding, ‘it is doubtless
painful for you to hear of these stories
as it is painful for me to imagine them
true for the sake of bringing home to
your mind the impropriety of your
unfair questions,” In an aciion of
damages at the instance of the Member
of Parliament against the proprietor
of the newspaper in which the lefter
was published.

Held, («ff. judgment of the TFirst
Division), that the pursuer was en-
titled to an issue whether the letter
represented him as a drunkard ; that
meaning being capable of being put
upon the letter, and it being for a jury
to say whether there was or was not a
libel. Ritchie & Co. v. Sexton, 18 Sc.
Sess. Cas., 4th Ser., 20 (H. L.)

LiceNse—See Intoxicating Liquor.

Lire INSURANCE — See Insurance,
Life.

Live-Kiry—See Nuisance 1.

LInITATIONS — See Insurance 9 —
Statute of Limitations.

Liquor—See Intoxicating Liquor.
Live Stocx—See Carriers 1.
MALICE—See False Imprisonment.

MANDAMUS —SEE ALSO Rair-
WAY COMPANIES,

MANDAMUS 70 COUNTY
SIONERS.

Mandamus will not lie to compel one
of the members of a board of county
comuuissioners and the county clerk to
recognize a person as county commis-
sioner who has had a judgment ren-
dered against him in a contest proceed-
ing, instituted to determine who was
elected to such office, and who has
also been ousted from the office by a
judgment of the district court in pro-
ceedings in quo warranto. The per-
emptory writ of mandamus should not
issue unless there is a clear and spe-
cific legal right to be enforced, and
there is no other particular and ade-
quate legal remedy. Swariz v. Large,
Kan., 27 Pae. Rep., 993.

ConrIs-

-
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MaNrrosa—See Constitutional Law
2 — Idlections 3.

MARINE INSURANCE—See Insurance,
Marine.

MARITIME LIEN.

WHARFAGE—SEIZURE ‘ SUPER NOX
DodMINO 77 — MORTGAGOR AND MORD
GAGEE.

Ield:— (1) A contract by which
the owner of a wharf leased it to the
owners of'a steamboat for afixed rental,
does not give the lessor a maritime
lien for the rental, as wharfage, on the
steamboat.

(2) A seizure of a vessel in virtue of
a judgment against the mortgagor,
after foreclosure of the mortgage,when
she has to become the property of the
mortgagee, is null as made super non
domino. Demers v. Baker, and Ross,
opposant. Superior Court of Quebee,
Andrews, J., Oct. 19, 1891.

MARKET VALUE — See Customs
Duties.

MASTER AND SERVANT —
SEE ALSO SHIP 2.

CoNTRACT OF HIRING — BREACH —
DAMAGES.

Where a servant, after being dis:
charged, sues for breach of the con-
tract of hiring before the termination
of the period covered thereby, he ean
recover damages up to, but not after,
the time of the trial. 3M:. Hope Ceme
tery Ass’n v. Weidenman, I11. Supreme
Court, Oct. 31, 1891.

Mavor—=See Contract 1.

MINERAL Gas-—See Municipal Cor
poration 1.

Mixors—See Indians.

MORTGAGOR AND MORTGAGEE—Se
Maritime Lien.

MUNICIPAL AcT—See Constitution
Law 1.

MUNICIPAL CORPORATION
—SEE ALSO APPRAL 1.

1. MiNERAL Gas—R. S. O., ¢. 1§
s. 565.




Monthly Law Digest and Reporter.

Natural gas is a * mineral 7 within !
the meaning of the Municipal Aet, R. I
8. 0., . 184, s, 565. |

Judgment of Street, J., 19 O. R. 501, |
affirmed.  In re Oniario Natwral Gos |
Co. & Township of Gosfield,South Oniario, f
i
|

C. A. (Ch. D.) Nov. 10, 1891.

2. SPREET IMPROVEMENTS—LIABIL-
Y OF CHARITABLE CORPORATION —
EXEMPPION FROM TAXATION.

An ordinance of the City of Phila-
delphia of May 13, 1855, provides that
“ the footways of all public streets and
highways #  shall be graded,
curbed, and paved, and kept in repair
at the expense of the owners of the
ground fronting thereon.” It was held
that a charitable corporation, exempt
by law from all taxation, is not relieved
of the duty to comply with this ordi-
nance, as this obligation is not imposed
by virtue of the taxing power, but is
in the nature of a police regulation.

. City of Philadelphia v. Contributors etc.,
i1 22 Atl. Rep. T44.

3. DEFECTIVE SIDEWALKS—LIABIL-
ITIES OF ABUITING OWNERS.

The violation of a city ordinance
which required the owner of property
fronting on a street to keep his side-
walks free from snow and ice, and
prescribed a penalty for such violation,
does not make such owner liable to the
city for damages paid by it to one who
: received injuries by wveason of the
i property owner’s failure to keep his
sidewalk clean, City of St. Louis v.
Connecticut Mut. Life Ins. Co.,Supreme
¢1 Court of Missouri, Nov. 1891.

Note.

An abutting owner, as such, owes no duty
to maintain the street or sidewalk in front of
his premises, and is not responsible for any
{ defects therein which are not caused by his
{ own wrongful act. He may consequently, like
2 any other person using the sidewalk in front of
%his premises, recover for an injury from a
defect therein ngainst the city, whose duty it
wis to keep it in repair. The fact that he
violates a city ordinance, which requires abut
ting owners to remove snow and ice from the
sidewalk in front of his premises within a
certain time after their accumulation, does not
Ngrender him liable to one injured by falling
geupon such snow or ice, nor to the city which
2d suffercd judgment for the same injury.
Kirby v. Association, 14 Gray, 249; Vandylke
V. Cincinnaii, 1 Disn. 532; Heeney v. Sprague,
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1 R.1.4565 Fiynn v, Canion Co., 40 Md. 3123
Moore v. Gadsden, 93 N. Y. 12 City of Hart-
Sord v, Taleott, 45 Conn. 526 ; City of Keolkul,
v. Independent Dist. of Keoluk, 53 Towa, 353,
5 N.W. Rep. 503 ; 2 Black, Judgm. s. 5753 2
Dill. Mun. Corp. (4th Ed.) ss. 1013, 1035.

MuRrDER—Sece Crim. Procedure 3.

MuruaL Bexerrr INstvraNce—See
Insurance 4.

NECESSARIES—Sce Infancy.

NEGLIGENCE — SEE ALSO ADAMI-
RALTY — RES JubpIcATA — DISCILARGE
—EBXPERD TESTIMONY~—SIITIP 2,

1. RESPONSABILITE— DAMAGES.

Ileld : —That the father of a two-
year-old child, who, escaping from the
house, and running on the street is
there Killed by a street car, has no
claim for damages in the absence of
special negligenee on the part of the
driver. CQCity Passenger R. R. Co, v.
Dufresne (Q. B., in appeal), 21 Rev.
Lég\, 270.

2. RAILWAY Acr—351 Vic., c. 29, s.
194 — 53 Vie., ¢. 28, 8. 2 — ANIMALS
KILLED ON TRACK WHILE STRAYING.

Held : — That cattle are not pro-
perly on a highway unless they are in
charge of some one ; and where cattle
escape from the land of their owner,
whieh is situated at a distance from
the railway track, and while straying
upon the highway, get upon the rail-
way owing to the absence of cattle
guards at the point of intersection,
and are killed on the track without
any negligence on the part of the com-
pany, the owner is not entitled to re-
cover damages. MceKenzie v. Canadian
Pac. Ry. Co., Superior Court, Sher-
brooke, P.Q., Dec. 9, 1891,

3. INJURIES — PHYSICAL
TION OF PARTY.

OXAMINA-

This eourt has no power to compel
physical examination of party in a
negligence case. Pennsylvanie Co. v.
Newmeyer, Superior Courtof Indiana.
Notes.

t. There are many cases which hold that the
court may, in the exercise of a sound discre-
tion, upon seasonable application, require the
plaintiff to submit his person to a reasonable
examination, by competent physicians and
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surgeons, when necessary to ascertain the
nature, extent, and permanency of his injuries.
White v. Railway Co., 61 Wis,, 536, 21 N. W,
Rep., 524 ; Railway Co. v. Lhul, 29 Kan., 466;
Schroeder v. Railroad Co., 47 lowa, 375.

2. On the other hand, there are numerous
suthorities holding that, in the absence of a
statute upon the subject, the courts do not
possess the power to order and compel such
examination. Stuart v. Havens, 17 Neb., 211,
22 N.'W. Rep., 419; Railroad Co. v. Finlayson,
16 Neb,, 578, 20 N. W. Rep.. 860; Parker v.
FEnslow, 102 1L, 273 ; Neuman v. Railroad Co.,
50 N.Y. Super. Ct., 412 ; Roberts v. Railroad
Co., 29 Hun., 154,

3. In the case of Railway Co.v. Botsford, 11
Sup. Ct. Rep., 1000, the sole question pre-
sented for the consideration of the Supreme
Court of the United States was the question of
the legal right and power of the court trying
the cause to make and enforce an order com-
pelling the plaintiff to submit to an exawina-
tion with a view of ascertaining the nature,
extent, and permanency of the injuries on
account of which damages were sought, After
- a careful examination of the authorities upon
thesubject, it was held that the court under
the common law did not possess the power and
legal right to order and enforce such an exa-
mination.

4. FALLING INTO CELLAR—INJURY
TO LICENSEE.

‘Where defendant passively allows
plaintiff, not a passenger, to pass at
her pleasure across its station grounds
and platforms, plaintiff is not a tres-
passer.

The fact that the defendant made no
attempt to prevent travel across the
station grounds and platform, as a
short cut between the public streets,
was not an invitation to use them for
that purpose. Galligan v. Manufac-
turing Co., 143 DMass. 527 ; Reardon v.
Thompson, 149 id. 267.

The general rule is that a bare
licensee has no cause of action on
account of dangers existing in the
place he is permitied to enter, but
goes there at his own risk, and must
take the premises as he finds them.
Reawrdon v. Thompson, 149 Mass. 268 ;
Parker v. Fublishing Co., 69 Me. 173.

No duty is cast upon the owner to
take care of the licensee, or to see that
he does not go to a dangerous place,
but he must take his permission with
its concomitant conditions and perils,
and cannot recover for injuries caused
by obstructions or pitfalls. Hounsel v.
Smyth, 7 C. B. (N. 8.) 731 ; Batchelor
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v. Fortescue, 11 Q. B, Div. 474 ; Sweeny
v. Railroad, 10 Allen, 368, 372..

The plaintiff cannot complain that
the defendant, in lawfully using its
station and appliances as they were
apparently designed and adapted to
be used, so changed their condition

i without her knowledge as to make the

place dangerous to her when she
attempted to use it in o manner in-
consistent with the use which the
owner chose to make of it. The delend-
ant was under no obligation to her to
light the place or put up a barrier, or
to give warning that the condition of
the door made it dangerous for her to
attempt to pass. The opening was not
a trap, but an ordinary and usual
means of aceess to a cellar, and so far
as the plaintilf was concerned, the
defendant owed her no duty to keep it
closed rather than open. Jdletcelfe v.
Steamship Co., 147 Mass., 66 ; Ieinlein
v. Ratlroed Co., id. 136. Redigan v.
Boston & M. R. Co. Sup. Jud. Ct.
Mass., Nov. 25, 1891.

5. ACCIDENT AT RAILROAD CROSSING
~—CONTRIBUTORY NEGLIGENCE.

A gate-keeper at a street crossing,
whileopening aswitch foran approach-
ing engine, left the open gate in charge
of a bystander, who signaled to a street
cardriver to cross. The latter mistak-
ing him for the gate-keeper, who was
in the habit of so signaling when there
was no danger, drove on, in violation
of the street car company’s rules that
required the conductor, when the gate
was open and the gateman absent, to
first go forward, and report whether
the track was clear. As the driver
neared the crossing, but before he was
aware of the engine’s approach, he was
told by the bystander to hurry up.
and he did so. When the horses were
within a few feet of the track, and the
car was so near that he could not safely
stop it, he discovered the engine and
attempted to get across before it, bu
the engine and car collided, and he
was injured.

Held, in an action by the driver
against the railroad company for dam
ages, that the defendant was negligeni.
since, when such gates are open the
public have a right to presume, in the
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absence of knowledge to the contrary,
that there is no danger.

Whether or not, under all the cir-
cumstances, plaintift was guilty of
contributory negligence, wasaquestion
for the jury, and the court erred in
divecting a verdiet for defendant.
Frans v. Lalke Shore & Mich. So. Ry. Co.
Supreme Court of Michigan, Nov, 1891,
Yote.

It has been frequently held that when gates
are provided the public have a right, the gates
being open, to presume, in the ab-ence of
knowledge to the conirvary, that the gatemen
were propeily discharging their duties, and
that it was not negligent on their part to act
on the pre-umption that they were not exposed
to a danger which could only arice from a dis-
regard of their duties by the gatemen. Glush-
ing v. Sharp, 96 N.Y., 670; Railroad Co. v.
Schneider, (Ohio Sup.), 17 N. E. Rep.. 321.

NEGOTIABLE INSTRUMENT—See Bills
and Notes.

New Proiise - Sce Bankruptey.
NewspAPER—See Libel and Slander
4,

Norice—See Insurance 4, 7.

Nova Scorra — See Actions on Pro-
missory Notes.

NUISANCE.

1. Lnie-KIiLy — ODOURS — ADJOIN-
ING PROPERTY — DAMAGES ~— PRE-
OCCUPATTON —PURCHASE PRICE.

Ield :—1st. That a person can make
any use of his property not prohibited
by law, but in doing so he must not
introduce upon or cause to pass over
the adjoining property anything which
wmight lower its value or sensibly
modify the rights of proprietorship
incident to the property.

2nd. That, although in thickly po-
pulated districts, citizens must expeet
to endure the greater inconveniences
arising from the vicinity of manufact-
ories, than from private dwellings, yet,
such factories must take every pre-
caution against annoying their neigh-
bours, even to the extent of making
pecuniary sacrifices if necessary.

3rd. That the proximity of a lime-
kil must be considered hurtful, dan-
gerous or incommodious and calculated
to inture the neighbouring properties.

4th. That the fact that the owner of
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a lime-kiln or other manufactory had
set up and worked his industry before
the plaintiff proprictor had come into
possession of his property, does not
free such owner from liability for the
damages he may cause. This pre-
occupation could at most only protect
him from the suppression of his works
under eertain circumstances, and give
to the courts a certain discretion in
estimating the measure of damages.
5th. Thatin determining the measure
of damages suffered by an adjoining
proprietor under the above-mentioned
circumstances, the fact that he may
have acquired his property at a less a
sum fthan its real value does not
prejudice his right to damages, for he
has a right, for all time, to derive the
greatest possible benefit from his pro-
perty of which it is capable. It is
only in cases of mala fides, and the well
ascertained intention of purchasing
the adjoining property with a view to
speculation, or for purposes of revenge
that he would lose his right to dam-
ages. Gravel v. Gervais, Mont. Law
Repts, 7 8. C. 326. (Translation).

2. NUISANCE — ELECcTRIC LIGHT

1 PLANT—DWELLING HOUSE.

In a suit to enjoin defeadant from
maintaining a nuisance by operating
an electric light plant adjoining com-
plainant’s dwelling-house, the evid-
ence showed that the plant swas of
great public utility, and the machinery
of the best quality ; that the officers
and agents were skilful ; and that the
annoyances from smoke, soot, noise
and vibrations had been materially
lessened during defendant’s owner-
ship, one witness testifying that they
were not one-hundredth pavt as great
as formerly. The evidence in regard to
the vibrations of the house, caused by
the engine, was conflicting ; and one
witness testified that they were not
greater than those usually caused by a
passing dray.

Held, that the evidence did not prove
inore annoyance than is usually ineid-
ent to a residence in a eity, or such
annoyances as could not be prevented
by labor and money, for which there
was redress at law. English v. Progress
Electric Light & Motor Co., 8.C. Ala.,
Nov. 5, 1891.
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Onours—See Nuisance 1.

OFFICERS, INSURANCE, POWERS OF
— See Insurance 17.

¢ ONUS PROBANDIV— See Admiralty
—Elections 4 — Partnership 1.

ORNAMENTATL TREES — Sece Trees.

Parocrn BEviDENCE —See Action on
Promissory Notes—Sale 1, 2.

PARTNERSHIP.

1. Inan action to charge stockholders
in a bank as partners, the burden is
not on defendants to show that the

bank was incorporated, or was alimited |

partnership, but is on plaintiff to show
that it was a partnership, as alleged in
his complaint. Heallstead v. Curiis,
Penn., 22 Atl. Rep., 977,

]

o~

ACCOUNTING.

Where two partners, whose joint
business has been carried on for years

in the name of one of them, agree in |

writing that all the property held by

the managing partner shall he held to |

belong equally to both of them, the
surrender of the right to an aceount is
a good consideration for theagreement
on the part of the managing partner.
MceCullough v . Barr, Penn., 22 Atl. Rep.
962,

3. SALE or Goop-WILL — RI1GHT OF
PurcHASER 10 USE SELLER’S NAME.

G. & Co., 2 Paris firm, sold out to
plaintiffs their business and good-will
in New York, where they had abranch,
and authorized plaintifts to style them-
selves * G. & Co., K. & Co., successors.”

JIeld, that the suceessors of G. &Co.,
in Paris had the right to establish a
branch in New York, and advertise as
“G. & Co., B. V. & Co., successors,”’
though they could not hold themselves
out as the successors of the business
bought Dby plaintifis. HWwoedler v.
Boussod, U. 8. Cir. Ct. 3. D. N. X,
Sept. 23, 1891.

Noies.

1. Although the vendor may set up a rival
business in the sawe locaiity, he will not be
permitted to hold himself out ns carrying on
the establishment of which he has sold the
good-will. e may carry on a similar business,
but must not represent it to be the same
business.  Ghurfon v. Douylass, 1 Johns. Eng.
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Ch.174; Hoggv. Kirby, 8 Ves. 214 ; Crutlwell

I v. Lye, 17 id. 335 ; Hall's Appeal, 60 Penn. $t.
' 458; Washburn v. Dosch, 68 Wis. 436.
+ 2, Tt was held in Laboucheére v. Dawson, 1.
R, 13 Eq. 322, that the vendor, although at
! liberty 10 advertise that he is carrying on the
new business, may not use any direct solicit
ation to a customer of the old business to
induce him to transfer his patronage from it 1o
the new.

3. In Pearson v. Pearson.d1 L. T.(N. 8.) 311,
and Walker v. Mottram, !9 Ch, Div. 355, the
doctrine of Labouchérev. Dawson was question.
ed. See also Leggott v. Barrett, 15 Ch. Div.
308, and Cottrell v. Manufucturimg Co., 54
Conn. 122,

PASSENGERS — See Carriers of Pas-
sengers.

PaTeNTED DEvIcE—See Telephone
Company.

PATENTS.

1. DAMAGES ¥FOR INFRINGEMENT.

When, in view of the prior state of
the art, the entire commercial valueof
. an infringing article is due to the use
of the infringing feature, the profits
awarded as damages should be caleul-
*a.ted with reference to the entire in-

fringing article, notwithstanding that
it is made under a patent showing an
additional feature, which feature, how-
ever, iS not covered by the claims
thereof. Croshy Steam-gange & Valve
Co. v. Consolidated Sufety Valee Co., U.
8. 8. C., 12 8. C. Rep. 49.

2. VALIDITY — PROVISIONAL SPE
CIFICATION — VARIATION FROM CoM-
PLETE SPECIFICATION — NATURE OF
INVENTION—PATENTS—DESIGNS, AND
TrADE MARKS AcT, 1883 (46 & 47
Vict., . 37, ss. 5, sub-s. 3, 26.)

It is, since the Patents, Designs, and
Trade Marks Act, 1883, no less than
before, an essential condition of a good
patent that the provisional specific-
ation should describe the true mature
of the invention, and that the in
vention there described should be the
same as that claimed in the complete
specification ; and non-compliance with
vhe condition is a ground for revocation
of the patent.

The dictum of Ialsbury, L. C., i
Vickers v. Siddell (15 App. Cas. 496)
applied.




Monthly Law Digest and Lleporter.

The patentee of an invention for
tapping beer-barrels, and preventing
waste and leakage, described his in-
vention in the provisional specifieation
as o plug screwed into the barrel end
with a valve, and spring and guide to
keep the valve in its place. In the
complete specification he added «
description of a gauze strainer to keep
impurities from escaping into the tap.
It was proved that the gauze Strainer
was the only thing really novel or
useful in the invention :

Held (affirming the judgment of

Kekewich, J.), that the provisional
specification did not describe the true
nature of the invention, and that the
patent was invalid. Nutfall v. Har-
greeves, C. A. (31892) 1 Ch. 23.

PavyyreNr—See Bills and Notes 4. 11.

PHYSICAT. EXAMINATION — Sce Ne-
gligence 3.

PHYSICIAN.
PROOF OF SERVICES—R. 8. Q. 5551.

Held :—That the oath of the physician
or surgeon, which, under R. S. Q. 5851,
makes proof as to the nature and
duration of the services, can only be
rebutted by the clearest and most
precise testimony, which was not
found by the Court in the present case,
in which by the evidence of doctors
who had not scen the patient before or
during the illness, and who did not
speak positively, it was sought to
reduce » physician’s account, for treat-
ing a case of fracture of the collar bone

from S$175 to $100. Bourgeew v. Brodeur, t

Q. B. (in appeal) Mont. Nov. 27, 1891,
M L. R, 7 Q. B. 171.

Praxs—Sec Architect.

PrLEADING—Sce Action on Promis-
sory Notes—Insurance 3.

PLEDGE.

1. COLLATERAT.

Where one of two obligors, who are
Jointly indebted as principals, pledges
certain choses in action as collateral
security for the joint debt, the pledgee
may, with the consent of the pledgeor,
aceept Iess than the face value of such
collaterals in scttlement of the same,
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without making himself liable to ae-
count to the other obligor for more
than the sum actually received by him,
Loltz v. Hardin, I11., 28 N. E. Rep. 786.

2. PLEDGE OF Goons vor PRE-
EXISTING DEBT — TRANSFER OF BILL
OF LADING—R. S. Q. 5646.

Held :—That the transfer of goods,
then stored in New York, by a debtor
apparvently solvent, to his credifior, by
endorsement of the bill of lading, as
security for an antecedent indebted-
ness as well as for a note at the time
discounted by the creditor, is valid,
and the creditor may apply the pro-
ceeds of the pledge to the antecedent
debt, and recover on the note discount-
ed at the time. Watson & Johnson,
Court of Q. B. Montreal. Dorion C.J.,
Tessier, Baby, Bossé and Doherty, JJ.,
Nov. 27, 1890.

Porice: MAGISTRATE — Sece Pro-
hibition.

Pracrice—See Admiralty.

PRINCIPAL AND AGENT.

MUTUALITY OF CONTRACT.

Where plaintiff agreed to act as sole
agent and sell all of defendant’s
mineral water that he could in a
certain territory, and defendant agreed
to furnish the water and pay a certain
part of plaintift’s advertising bill if
the sales reached a certain amount in
a given time, the contrach was mutual.
Mucller v. Bethesda Mineral Spring Co.,
Mich., 50 N. W. Rep. 319.

PRINCIPAL AND SURETY.

PRINCIPAL AND SURETY—APPEATL-
BOND.

The omission of the name of the
surety from the face of an appeal-bond
and from its recitals does not release
him from liability if he signs the bond
and justifies as surety. Case v. Danicls,
Colo., 27 Pac. Rep. 886.

PRIVILEGED COMMUNICATION — See
Libel and Slander 5.

PROHIBITION,

PoLICE NAGISTRATE— W ITNESS FOR
DEFEXNCE.
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Prohibition will not lie to a police
magistrate to prohibit him from hear-
ing witnesses on behalf of the defend-
ant on an inguiry by him upon an
information charginghim with perjury.
Regina v. Jackson, Ontario High Court
of Justice. In Chambers. 11 Dec. 1891.

Proaissory Nores—See Bills and
Notes.
Proxorion MoxEY—See Companies

9
.

Prnric Orricer — See Libel and
Slander 5.

PusnrLic PoLicy—See Insurance 6.
Punric Works—See Contracts 4.
QUESTIONS OF Fact—See Appeal 3.

¢ QUAXTUM MERUIT 7 — See Bills
and Notes 9.

RAILWAY COMPANIES—SEE
ALSO CARRIERS 1, 3, 4—CoxTRACTS 3
—NEGLIGENCE 2.

Acr oF CAXADA —
Jurisnicriox or¥ RAILWAY Cou-
MITIEE — COMPLAINT OF EXPRESS
COoMPANY  AGAINST Rainway Cox-
PANY— MANDAMUS.Y?

Held :—1. That the Railway Com-
mittee of the Privy Council, created
by section S of the Railway Act, has
jurisdiction to inquire intoacomplaint
of an express company against a rail-
way company that the latter has not
granted it equal privileges with other
express companies.

2. That an adequate remedy being
thus provided, a mandemus does not
lie in such cases. ZThe Ontario Express
and Transportation Company v. The
Grand Trunk Ry. Company of Canada,
Mont. Law Repts., 7 S. C. 308.

- 1. Ramaway

2. CONSTRUCTION OF LINE UNDER
CHARTER — MONEY ADVANCED AND
CoxtTRrOI. EXERCISED BY ANOTHER
CoMPANY — LIABILITY OF LATTER AS
TO 1T—TORT-FEASOR.

In an action by F. against the G. T.
Ry. Co. for damages caused by the
building of an embankment along a
line of railway which cut off access to
the highway from F.’s land, the com- |
pany contended that the said line of ’
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railway was built by and under the
charter of another company ; that
there was no statute authorizing the
G. T. R. Co. to build it, and its. con.
struction by them would be wltra vires;
and that though the officers of the
G. T. R. Co. were also officials of the
company constructing said line, and
F. had sustained damages by its con.
struction, the G.T. R. Co., as a corpor-
ation, could not be made liable there
for. On the trial, the evidence showed
that the G.T. R. Co. had advanced the
money to build the line; that its pre
sidentand other directors ownednearly
all the stock in the chartered company;
and that the work was done under the
control and direction of the G. 1. R.
Co.’s engineers.

Held, aftirming the decision of the
Court of Appeal, that the G. 1. R. Co.
were liable to If, as wrongdoers.

Appeal dismissed with costs. Jui:-
gerald v. G. 1. Ry. Co., Supreme Comt
of Canada, June 22, 1891.

RAILROAD CROSSING — Sece Negli-
gence 5.

RATIFICATION—See Companies 2.

REAL ESTATE AGENT.

EXTENT OF AUTHORITY.

A letter authorizing agents to sell
land for $2,200 ‘¢ provided that the
party could pay 8700 down and the
balance in one, two and three years,”
did not authorize them to sell for
$1,000 down and the balance in one
and two years. Speer v. Craig, Colo..
27 Pac. Rep., $91.

RE-INSURANCE—See Insurance 16.

REGISTRAR, ERRONEOUS NOTING OF
DeEp—=See Conventional Subrogation.

RESERVED CasE — See Crim. Proce
dure i1.

“RES JUDICATA "— SEE AL
CRIMINAL PROCEDURE 7.

NEGLIGENCE.

Where two brothers are at the sume
time killed by the collision of a it
road train with the team in which
they were riding, a recovery for tlt
negligent killing of one is not a barw

|
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an action for the negligent killing of
the other, though the same person
brings both actions as administrator,
for the ‘ party ? plaintiff is different
in the two actions. Illinois Cent. Ry.
Co v.Slater, 111., 28 N. E. Rep., 830.

RESPONSABILITE — See Damages —
Negligenee 1.

RESTRAINT OF TRADE — See Con-
spiracy—Injunction I.

REVENUE.

CUsSTOM DUTIES—MARKET VALUE—
VALUE FOR Dury—COSTS.

The rule for determining the value
for duty of goods imported into Canada,
preseribed bv the 58th and 59th see-
tions of the Customs Act R. S. C. ¢. 32
is not one that can be universally
applied.

When the geods imported have no
market value, in the usual and ordinary
commercial acceptation of the term in
the country of their production or
manufacture, or where they have no
such value for home consumption, their

value for duty may be determined by
reference to the fair market value for
home consumption of like goods sold
under like conditions. Vacuum 0il Com-
pany v. Lhe Queen, 2 Ex. C. R. 234
referred to.

(2) The goods in question in this
" ease were parbofa job 1ot of discontinu-
i ed watch-cases, and at the time of their
isalc were not upon the market of the
i United-States, and could not be pur-
{ chased for sale or use there excepb at
published prices, which were greater
i than any one would pay for them. ’

The claimants bought the goods‘for
g export for their fair V'tlue, bem, about
& half such published prices. They let
i their agent in Canada know the prices
gpaid but withheld from him the fact
S1hat the purchase was made on the
geondition that the goods were to be
g exported. The agent, withoutintending
£10 deceive the customs appraiser, re-
gpresented that the prices paid were
gthosc at which the goods could be had
Bin the Tnited-States when purchased
Eior home consumption there. The re-
Epresentation was untrue. On the ques-
ion of {he alleged undervaluation the
goourt found for the claimants, but be- |

105

cause of such misrepresentation, with-
ount costs. Smith v. Reginam, Exchéquer
Court of Canada. Deec. 9, 1891,

RIPARIAN RIGHTS.

R'PARIAN RIGHTS — DIVERSION OF
WATER BY RAILROAD COMPANY —
DAMAGES.

The owner of land through which
flows a stream of water suitable for a
mill site, but on which there is no mill,
may recover from a railroad company
whieh diverts the water, any actual
injury he suffers therefrom in the
enjoyment of his land, but cannct
recover for the loss of water power
which he has neither used nor attempt-
ed to use.

A railroad company has nov right to
take water from a running stream to
the injury of riparian owners, withous
compensating them therefor, even
though the use of such waier is essential
to the operation of the road. Clwrk v.
Pennsylvania R. Co.,Supreme Ct. Penn.,
Nov. 1891.

Notcs.

. The rale of law is uniform and wndoubted
t!nt every riparian owner is entitled, s an
incident to his land, to the natural flow of the
water of a stxe'xm running through it, un
diminished in quantity and ummp.me«l in
quality, subject to the reasonable use of the
water by those similarly entitled. for the or-
dinary purposes of life; and any sensible or
essential interference therewith, 1f wrongful,
whether attended with actual damage or not,
is actionable. Philadelphia v. Commissioners,
7 Pa. 8t. 363 ; Philudelplia v. Collins, GS§ DIa.
St. 116.

2. This principle applies to some extent
whether the stream is public or private.
Haupt's Appeal, 125 Pa. St. 224; Lord
Water Co., 135 Pa. St. 130.

3. The size and capacity of the strean is, of
course, in all cases of this kind, to be considered.
Miller v. Miller, 9 Pa. St. 74.

4. Every riparian owner, says Paxton, J., in
Railroad Co. v. Miller, 112 Pa. Jt. 41, has the
right to use the water of the stream passing
over his land for ordin: wy domestic parposes,
and if the stream be so small that his cattle
drink it all up, while it may be « loss to the
lower riparian ownor, it is damnwn absque
njuria. But where the upper riparian owner
diverts or uses the water, not for ordinary
Jdomestic purposes such as are inseparable to
and necessary for the use of his land, but for
manufacturing or other purposes, having no
necessary relation to his use of his land, Tt is
different.

£%3
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5. In such case he has only the right, as
against a lower proprietor, to use so much of
the stream as will not materially or sensibly
diminish its quantity. Wheatley v. Chrisman,
24 Pa. St. 295,

6. Any trespass or nuisance, which infringes
upon the rights of the plaintiff, or which would
abridge his present or potential use of his
property, will justify an action, although it
cause no present actual damage. Gould,
Waters, 401, 404.

7. There is an obvious distinction between
the proper use of a stream by a riparian owner,
which, although it neces-arily modifies the
flow, infringes no right of other proprietors,
and one which infringes their rights, although
it may cause no damage. Miller v. Miller, 9
Pa. St. St. 74; Canal Co. v. Lorrey, 33 Pa. St.
143 5 Graver v. Sholl, 42 Pa. St. 58.

Ri1sks—See Insurance 14, 16, 19.
ROBBERY—See Criminal Law 2.

SALE OF GOODS.

PanroL EVIDENCE.

1. A contract in writing, by which a
party agrees to furnish another with
‘¢ a No. 2 size refrigerating machine,
as constructed by the party of the first
part, to be put up in operation in the
brewery of the party of the second
part,’” is complete and unambiguous,
and parol evidence is not admissible
to show an alleged collateral warranty
that the machine should maintain a
given quantity of air at a certain tem-
perature, as that wounld add another
term to the written contract. Seitz v.
Brewer’s Refrigsruting Mach. Co., U.S.,
S. C.,, 12 S. C. Rep., 46.

2. PAROL EVIDENCE.

A written order for goods (elevator
and engine) to be sent and put up,
specifying the price and terms of pay-
ment, a condition as to the title re-
maining in the vendor until payment
should be made, with other provisions
—the property having been sent pur-
suant thereto, and appropriated and
used by the purchaser,

Held, to be on its face a complete
contract binding upon the purchasers,
and excluding proof that the prior oral
agrecment was different therefrom.
American Manuf’g Co. v. Klarquist,
Minn., 50 N.W. Rep., 243.

3. BUiLDING MATERIALS.
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Held : — That the words * building
materials ” in a contract of sale of
material to be removed from a certain
lot of ground, do not include fixtures
and appliances contained in the build-
ing, for supplying heat, for lightning
by gas, and for the distribution of
water. I’4bbé v. Prancis et al., Mont.
Law Rep., 7 8. C., 305.

4. OrRDER OBTAINED BY COMMER
CIAL TRAVELLER — ACCEPTANCE.

Held:—In law, and by the custom of
trade, the mere taking of an order for
goods by a commercial traveller does
not complete the contract of sale so
long as the order has not been accepted
by the principal. And where the latter
refuses to accept the order, and gives
notice to the person from whom the
order was taken, he is not liable i
damages. Brock et al. & Gourley,
Court of Q. B., Montreal, Dorion, C.J.,
Baby, Bossé, Doherty, JJ., Nov. 27,
1890. M. L. R., 7 Q. B.,153.

H. PrRICE PIXED BY TRADE CoMBIN-
ATION—INSTRUCTIONS.

In an action for knives sold and
delivered without any express agree
ment as to price, a price fixed by
combination of all the knife manufue
turers in the United States, including
the sellers, formed for the expres
purpose of controlling the price of th
articles manufactured by themselves,
is not entitled to rank as the ¢ marke
price? of the knives binding on the
purchaser, and he may show that the
price so fixed is unreasonable. Lozejoy
v. Michels, Michigan Supreme Court
Oct. 16, 1891.

Notes.

1. In Acebal v. Levy, 10 Bing. 376, cited it
1 Benjamin on Sales, 103, the court declar
that when there was no express contracts
to price, the price is to be a reasonable price-
“ guch a price as the jury upon the trial of th
cause shall, under all the circumstances, decif
to be reasonable. The price may or may s
agree with the current price of the commolift
at the port of shipment at the precise tim
when such shipment is made. The curen
price of t:e day may be highly unreasonat
frym accidental circumstances, as on aceou:
of the commodity having heen purpnsely ke
hack by the vendor himself. or with refereny
to the price at other ports in the immedis
vicinity, or from various causes.”
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9, In Kountz v. Kirkpatrick, 712 Penn. St.
376, the court say ; “Ordinarily when an article
of sale is in the market, and has a market
value, there is no difterence between its market
value and the market price, and the law
adopts the latter as the proper evidence of
the value.

3. The odious features of illegal monopolies
are plainly apparent. These can absolutely
control the prices which the public shall pay,
and it is this monopolistic feature of ruch
combinations to control prices which stamps
them as odious, because they exercise the
franchises of the monopoly without the legal
right. These views were supported in the follow-
ing cases: Anderson v. Jett, 89 Ky.—; Rail-
“road Co. v. Closser (Ind. Sup.), 26 N 1. Rep.
1139; People v. Refining Co., 7 N. Y. Supp. 406;
Richardson v. Bukl, 77 Mich. 632; Carbon Co.
v. McMillin, 119 N. Y. 46 ; Stanton v. Allen,
5Den. 434 ; Morris Run Coal Co. v. Burclay
Coal Co., 68 Penn. St. 173 ; Arnot v. Coal Co.,
6S N. Y. 5583 Salt Co. v. Guthrie, 35 Ohio St.
50065 Association v. Koch, 14 YLa. Ann. 168;
3 Denver, elc., IR. Co., v. Aichison, etc., R. Co., 15
3 Yed. Rep. 630 ; Hillon v. Eckersley, 6 El. &
DL 4T ; West Va. Lrans. Co. v. Ohio River
: PipeLine Co., 22 W, Va. 600, 617 ; W. U. Tel.
Co. v. American Union Tel. Co., 65 Ga. 1603
Craft v. McConoughy, 79 11l 346 ; Raymond v.
Leavitt. 46 Mich. 447 ; Faulds v. Yates, 57 IiL.
1416; Wright v. Ryder, 36 Cal. 342,

g 6. SALYE WITHOUT RESERVE—SALE
%m‘ TENDER—RECEPTION OF TENDERS
— ¥ PEREMPTORILY CLOSED » — Ex-
MENDING THE TIME — ACCEPTING
HienEsT TBXDER, THoUvGH Pur 1IN
SAFTER TIME.

A sale without reserve means that
wthe vendor will not bid nor any one on
gEhis behalf, and the property will be
Erold to the highest bidder.

B3 A sale by tender (not saying to the
chighest bidder) is @ mere attempt to
fascertain - whether an offer can be
fiobtained within such a margin as the
Kieller is willing to adopt.

Tenders for the purchase of an oil-
efinery, ete., were advertised for, to
Bbe received by a referce appointed by
ithe court within a certain time, when
kihe sale was to be ¢ peremptorily clos-
f2l.”? At the time fixed one tender only
BFas in and the referee enlarged the
peme for the arrival of @ train which
asJate. Two more tenders were re-
etived by that train, and all three were
govened, when a fourth was handed in
ESyaperson present. The referee direct-
B8l that notice should be given to the
E®her tenderers, and on w subsequent

g
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day accepted the last, which was the
highest.

IHeld, that he was right in so doing.
In re¢ Sarnia Oil Company. Chancery
Div. Ontario High Court of Justice,
Oct. 20, 1891,

“ SCIENTER V'—See Animals.

ScorrANp—See Dowmicile.

SeasoN Trocxker Horpers, RiGuts
03—=See Carriers 3.

SEPARATE ScHO0O0LsS—See Constitu-
tional Law 2.

SERVITUDE—See Jurisdiction.

SHAREHOLDER — See Vendor
Purchaser.

SmArEs—See Companies 2.
Sur Carrain—See Capias.

and

SHIP—SEE ALSO CIHARTER-PARYY.

1. DISCHARGE — CHARTER-PARTY—
Excrered CLAUSE—DEMURRAGE.

A charter-party allowed forty-cight.
running hours for discharging cargo
‘fexcept in cases of......... strikes.........
detention by railway........or any other
cause beyond the control of the char-
terers which may impede the ordinary
| loading and discharging the vessel,”
and stipulated for demurrage at the
rate of 10s. per hour for any time ex-
pended over and above the forty-eight
hours. The charterers failed to dis-
| charge within the stipulated time, and
were sued by the shipowners for de-
murrage. The defenders alleged that
the delay was due to the impossibility
of getting railway waggons owing to-a
strike of railway servants.

Held : — That the delay was not due
to any of the causes specified in the
| charter-party, and the defenders were
liable in demurrage. The Granite Cily
Steamskip Co. v. Ireland & Son, 29
Scot. Law Rep., 115.

2. OWNEROF SHIP AND SEAMAN, Cox-
TRACT BETWEEN — OBLIGATION OF
OWNER UNDER MERCHANT SIHIPPING
Acr, 1876 (39 & 40 Vic,, ¢. 80, s, 5)—
¢ SEAWORTHINESS ?? ~— NEGLIGENCE —
U MASTER AND SERVANT — NEGLIGENCE
OF CAPTAIN—FELLOW SERVANT—COM -
MON EMPLOYMENT.

The captain and crew employed in
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the mavigation of a ship by the owner
are fellow-servants engaged in a com-
mon employment ; and therefore the
shipowner is not liable toan action for
negligence of the captain by which one
of the crew is injured or loses his life.
—The Merchant Shipping Act, 1876,
8. 4,makes it a misdemeanour— (subject
to certain exceptions) to senda British
ship to sea in such an unseaworthy
_state that the life of any person is
likely to be thereby endangered, and
8. 5 provides that, in every contract of
service between the owner of a ship
and the master, or any seaman thereof,
there shall be implied an obligation on
the owner of the ship that the owner
of the ship and the master shall use all
reasonable means to insure the sea-
worthiness of the ship for the voyage,
at the time when the voyage com-
mences, and to keep her in a seaworthy
condition for the voyage during the
same. — A ship, which is properly
equipped for encountering the ordinary
perils of the sea, does not become un-
seaworthy within the above enactment,
beeause the captain negligently omits
to make use of part of her equipment.
A ship was constructed with an open-
ing in her bulwarks for the purposes
of a gangway, protected by a moveable
railing, which could be speedily ship-
ped or unshipped as occasion required.
During a storm, the railing being un-
shipped at the time, one of the erew
fell overboard through the opening in
the bulwarks and was drowned.

Held:—That the ship being provided
with sufficient means of closing the
opening readily available, the fact that
such opening was unprotected at the
time of the acecident did not make the
ship unseaworthy within s. 5 of the
above-mentioned Act; and therefore
the shipowners were not liable to an
action for breach of the obligation
created by that section.

Query: — Whether a ship would be
unseaworthy within the meaning of the
above-mentioned sections by reason of
a defect in her equipment which af-
fected the safety of individuals on
board from perils of the sexa, but, which
did not affect the safety of the ship
herself. Hedley v. Pinkney & Sons
Steamship Co., (Limited), C. A. [1892]
Q. B., 58.

3. SHIP — CHARTER — FREIGIHT —
Hirr 1o CEASE WHEN Smip INErn
CIENT.

In a charter-party the chartere
beecame bound to pay hire for a stean.
vessel at a certain rate per month. and
the owners to provide the officers ang
crew and stores.

It was stipulated that ‘“in the even
of loss of time from deficieney of mwy
or stores, break-down of machinen,
want of repairs, or damage, wherely
the working of the vessel is stoppul
for more than forty-e¢ight consecutiv
working hours, the payment of hir
shall cease until she be again in wm
efficient state to resume her s
viee.”?

On the 30th Sept. 1887, on a voyag
from the West Coast of Africa u
Harburg, the high-pressure cngin
broke down, and the vessel put to L
Palmas in the Canary Isles, where sl
was pronounced to be unfit to proced
on her voyage. As repairs could
be effected in that port, the owna
and charterers arranged to send fro
England a tug. to bring the ship «
Harburg, it being agreed that the ey
shold Dbe treated as a general averag

The ship arrived at the port of d:
charge by the use of her low-pressic®
engine and with the assistance of (|
tug. The charterer paid £867 as ¥
share of the cost of the tug. E

In an action by the ship-ownf
against the charterer for £341 4s. M8
as the hire of the ship from the tir
she left Las Palmas with the assistaw
of the tug till she was discharged:

Held, (1) (diss. Lord Bramwell, affin
ing judgment of Second Division) ik
the ship had not been ¢ in an eflicie
state 7’ for completing her voyage I
the time of the accident, and thati
terms of the charter-party the oww
had no claim to hire for the subsequije
voyage, but (2) (diss. Lord Morjg
varying judgment of Second Divisicje
that the charterers must pay hiref
the full period during which shew
engaged in discharging her carg:;
the post of arrival, the ship M
then in an eflicient state for perfor
ing that part of the contract. Ilog
v. Miller Brother & Co., 18 Sc¢. ¥
Cas. 4th Ser. 10 (H. L.)
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SraNxDER—See Libel.

SIDEWALKS, DEFECTIVE — See Mu-
iicipal Corporation 3.

SOLICITOR.

Birt, oF CoOSTS—IPROCEEDINGS BE-
oRrE TAXING OFFICER—EVIDENCE OF
EPTLEMENT—APPEAL.

The executors of an estate took pro-

cedings to obtain from a solicitor of
‘he testator an account and payment of
moneys in his hands due the estate. A
reference was made to a taxing officer
to tax the bills of costs produced by
thesolicitor, and in doing so the officer,
sbject to protest by thesolicitor, took
evidence of an alleged settlement be-
tween the executors and the solicitor,
by which afixed amount was to be paid
the latter in full of ail claims. The
officer having reported a considerable
amount due from the solicitor to the
estate the solicitor appealed, urging
that the order of reference did not
authorize the officer to do more than
tax the bills, and in doing so, as they
had been rendered more than a year
hefore the proceedings commenced,
they should be taxed at the amount
represented on their face. The officer’s
repert was affirmed by the Divisional
Dourt and the Court of Appeal.
| Ileld, affirming the decision of the
Court of Appeal, that the taxing officer
not only could but was bound to pro-
ceed as he did, and the appeal should
ébe dismissed.
g Quere : As the matter in question
elates only to the practice and pro-
cedure of the High Court of Justice in
{Ontario, and the conduct of one of its
flicers in carrying out an order of the
court, is it a proper subject of appeal
#o the Suprewmne Court of Canada? Ap-
geal dismissed with costs. O’ Donohoe
. Beatty, Supreme Court of Canada,
June 22, 1891.

# SraLk DEaaxp—See Companies 4.

% STATUTE OF LIMITATIONS.

s PosSESSION—TENANCIES IN COMMON
B-CARETAKER OF ONE TENANT — PaR-
AITI0X — ADVERSE POSSESSION AS TO
BO-TENANTS—ACTS OF OWNERSHIP,

I H. was the acting owner of certain
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land for some years prior to 1865, and
0. was in possession under him as
caretaker. In 1865, in a suit between
F. H. and other members of his family,
a decree was made declaring F. H. to
hold as trustee for, and to convey
certain proportions of the property to,
the other members. O. continued in
possession after this decree and took
proceedings at different times against
trespassers and others, but always
represented that he did so by authority
from F. H., and he did no act as
asserting ownership in himself until
1884, when he fenced a portion of the
land. In an action against O. to
1ecover possession of the land :

Ileld, reversing the judgment of the
Court of Appeal, 18 A. R. 529 ; that
the effect of the decree in 1865 was not
to alter the relations between F. H.
and O.; that O. having once entered
a$ caretaker, and having never dis-
claimed that he held as such for the
necessary period to gain a title by
possession, his possession continued to
be that of a caretaker and he could not
retain possession of the land against
the true owners. Ryan v. Ryan, 5 8.
C. R. 3887, follcwed. Hewawrd v. 0’Do-
nohoe, Supreme Court of Canada, Jan.
22, 1891.

SToCKk EXCHANGE TRANSACTIONS—
See Contract .

Srock, TRANSFER OF—See Corpor-
ations 2.

STREET IMPROVEMENTS—See Muni-
cipal Corporation 2.

STRIKES—See Carriers 3-—Charter-
Party.

SuBroGATION — See Conventional
Subrogation.

SumMARY ConvicTION—See Intoxi-
cating Liquor.

‘¢ SUPER NON DoMINO 7’—See Mari-
time Lien.

SUPREME AND EXCHEQUER COURT
Acr—See Appeal 2—Jurisdiction.

SURETY, LIABILITY OF—See Insur-
ance 2.

TaxaTioN—See Constitutional Law
1.—Munieipal Corp. 2.
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TELEPHONE COMPANIES.

Dury 10 FURNISH SERVICE — CON-
TRACTE RESTRICLING UsE OF PATENTED
DEvICE.

The respondeat, a telephone com-
pany, maiutaining the only telephone
exchange in a city which was con-
neeted with telephones in the places
of business and residences of its
subscribers, refused, on demand, to
furnish telephone instruments to re-
Iator, a telegraph company, which was
operating a telegraph line within the
same territory, as part of a large
system, except on condition that the
instruments should not be used as an
adjunet to the receiving and trauns-
mitting of telegraphic messages, al-
though respondent had furnished such
telephonic facilities to another tele-
graph company, a competitor with
relator in the same city, without such
condition. The court held that res-
pondent was a common carrier, offer-
ing to the public the use of its tele-
phonic system for the rapid conveyance
of oral messages, and, as such, was
subject to the duty of serving all
persons alike, impartially and without
unreasonable diserimination ; and that
the right to equal facilities for the
use of such public system extended to
telegraph companies as well as to
individuals.

Respondent alleged that it was a
mere licensee of the owner of patents
for the telepbones; that it was for-
bidden by the terms of its license to
supply a telephone instrument to any
telegraph company, to be used for
telegraphic purposes, without the con-
sent of its licensor ; and that it had
furnished a telephone to such other
telegraph company under a general
order from the owner of the patent, in
pursuance of a contract between such
owner and such telegraph company
for an exclusive license to the latter
for a term of years to use the telephone
in receiving and transmitting messages.
It was held that this was no justifica-
tion for the refusal to comply with the
demand of relator, such contract being
void as agaiust public policy. The
patented device having been employed
for a public use, by a common carrier,
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in the prosecution of its business,
relator was entitled to use it on the
same terms as others in the same class,
State v. Deleware & 4. Telegraph & Tele
phone Co., 47 Fed. Rep. 633.

TENANTS IN COMMON — See Statute
of Limitations.

TENDER—See Bond—Sale 6.

Trcxprs—See Carriers 3, 4.

TITLE TO LAND— See Injunction 2—
Jurisdietion.

‘o L ’—See Construction,

TrRADE COMBINATION — See Sale j—
Conspiracy.

TREES.

~ ORNAMENTATL — PURBLIC STREET —
PROPERTY — DAMAGEs — CITY ¢t
MONTREAL.

Held, that ornamental trees planted
on the roadways of Montreal, are the
property of the owners of the lots
abutting upon the street ; and that
these trees must be considered as m
accessory of the property in said lot,

(2) That these proprietors have an
action for damages against the city of
Montreal for having cut down and
taken away said trees. Bewuchamp v.
Cité de Montréal. Lyneh, J. Superior
Court of Montreal, April 28, 1891.

TRIAL JUDGE—See Appeal 3.

TUTOR, APPOINTMENT OF — See In
dians.

“ ULTRA VIRES " — See Companie
2

“UNTIL?? — See Construction.
UsaGE — See Banks and Banking2.

VENDOR AND PURCHASER

UNPAID VENDOR, PRIVILEGE OF-—
OPPOSITION TO SALE OF IMMMOVABLE
SEIZEp—ART. 657 C. C. P.—SHARE
HOLDER—COMPANY.

Held :—(1) The privilege of buillewr
de fonds does not give the unpaid
vendor the right of opposing the
seizure and sale of the immovabl
subject to it.

(2) The unpaid vendor is not ¢
titled to ask for the resiliation of the
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sale of an immovable unless there be a
stipulation to that effect in the contract
of sale.

(3) A sharcholder of a company is
not entitled to exercise the rights of
the company in his own name, and
cannot oppose the sale of an immovable
belonging to the company.

(4) A. promise of retrocession by the
majority of the shareholders of a
company is null, the company alone
having the power to make such an
agreement.  MeNaughton v. Kxchange
National Bank. Q. B. (in appeal) M. L.
R. 7 Q. B. 180.

Vicrous DoGs—See Animals.

WAIVER BY AGENT — See Insurance
10.

WARRANTY—See Bills and Notes 10.

WATER, DIVERSION OF — See Ripa-
rian Rights.

WHARFAGE—See Maritime Lien.
Wirr—See Bills and Notes 3.

WINDING-UP ACTS.

1. ConpANY — CLAIM FILED WITH-
0UT MENTION OF SECURITY — APPLIC-
ATION FOR LBAVE To WITHDRAW —
R.8.C. c. 129, 5. 62 —RULE 71.

The claimant applied for leave to
withdraw his claim already filed, and
to file another, making mention of a
Seeurity which he had, an alleged
‘maritime lien on a steamer, for wages
Edue tohim as the master of the steamer,
valuing that security.

The claim was put in without pro-
fessional advice.

Held, that the claimant should have
leave to withdraw his claim, and to
file an amended one if so advised.

Although s. 62 of the Winding-up
Act R. 8. C. ¢. 129, isin the imperative
form and says that a creditor holding
security ¢‘shall specify the nature and
amount of such security in his claim,
and shall therein, on his oath, put a
speeified value thereon,” Rule 71
Provides that the general practice of
he Court on its equity side is to apply
fo all winding-up proceedings, and
fthis would include a power of amend-
ent. In re Lake Winnipeg Transport-
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ation Co. Bergman’s Claim, Manitoba,
Queen’s Beuch, Nov. 30th, 1891.

2. CosTS—CoMPANY—TW0 PETITIONS
PRESENTED BY CREDITORS—COSTS OF
SECOND PETITIONER,

Two creditors, Blake and Henderson,
filed petitions for winding up the
company. Blake’s was filed and served
before Henderson’s was filed. Both
petitions were presented fo the Court
and came on for hearing together on
19th October, 1891.

An order was subsequently made
for winding up the company.

A question arose as to the costs of
the petition filed by Henderson.

Held, that the second petitioner,
Henderson, should have his share of
costs of ereditors supporting a winding-
up order, and the costs of his own
petition up to and including present-
ation, when he first had notice of the
former one. In re Building Socicties’
T'rust, 44 Ch. D. 144 followed. .In re
Hanitobe Milling Co. Manitoba, Queen’s
Benceh, Dec. 14, 1891.

WITNESS, INTIMIDATION OF — See
Gentempt of £lgurt—Prohibition.

WRIT OF ¥rrOR—See Criminal Pro-
cedure 10.

WRIT OF SUMMONS.

DEFENDANT WITHOUT THE JURIS-
DICTION—ACTION ON YOREIGN JUDG-
MENT—RULES 270, 271.

Motion by the defendants to set aside
an order giving leave to the plaintiffs
to issue a writ of summons for service
upon the defendants without the juris-
diction. The action was brought on a
judgment obtained in the Province of
Quebec, and was instituted in Ontario
for the purpose of realizing the plain-
tiffs’ claim out of assets of the defend-
ants in this province. The plaintiffs
had a place of business in Ontario ; but
the defendants had none.

Held, that failure to pay the amount
of the judgment at the plaintiffs’ offices
in Ontario was not a breach of contract
within Ontario within the meaning of
Rule (271 (e¢) ; and that there is no
provision elsewhere in the Rules for
the issue of such a writ under the
circumstances indicated.



112

Ileld, also, that Rule 270 applies only
to such actions as are properly brought
in Ontario under other Rules; and

sannot be relied on to enable a plain-
tift to bring an action which otherwise
would not lie in this Province.

Order accordingly, setting aside the
former order with costs. Banque Na:
tionale v. South American Trading Co.,
Ontario High Court of Justice. The
Master in Chambers, Dec. 11, 1891.

CONTRACTS
BY
CORRESPONDENCE.

CoaxoN AND CIvin LAW DOCTRINES
AS T0 WIIEN CONTRACTS BY LETTER
OR TELEGRAPH ARE COMPLETE —
REVOCATION—TIME ALLOWED FOR
ACCEPTING — JURISDICTION — STAT-
UTE OF FRAUDS.

The principal question suggested by
the above general heading, is that of
the moment when such contracts are
complete. It is upon the determin-
ation of this that the others depend
for a correet solution. We will com-
mence by reviewing the principal
common law decisions,

FIRsST, As T0 CONTRACTS BY MAIL.—
The leading case in England, and one
which forms the basis of the present
rule in that country, is that of A.dams
v. Lindsell, 1 Barn. and Ald., 6S1.
In that case A. by letter offers to sell
to B. certain specified goods, receiving
an answer by return of post ; the letter
being misdirected, the answer notify-
ing the acceptance of the offer arrived
two days later than it ought to have
done; on the day following that when
it would have arrived if the original
letter had been properly directed, A.
sold the goods to a third person. Itwas
leld, that there was a contract bind-
ing the parties, from the moment the
offer was accepted, and that B. was

Monthly Low Digest and Reporter.

entitled to recover against A. in .y
action for not completiug his contra t.

Counsel for the defendant citeq
Cooke v. Oxley, 3 T. R. 653 in support
of their contention that their could be
no binding contract between the pu
ties until the plaintiff’s answer was
actually received. But the Court said.
that if that were so, no contract conld
ever be completed by the post. For if
the defendants were nof bound by their
offer when accepted by the plaintiffs
till the answer was received, then the
plaintiffs ought not to be bound till
after they had received their answer
and assented to it. And so it might
go on ad infinitum. The defendants
must be considered in law as making,
during every instant of the time their
letter was travelling, the same iden
tical offer to the plaintiff; and then
the contract is completed by the ae
ceptance of it by the latter. Then a
to delay in notifying the acceptance,
that arises entirely from the mistake
of the defendants,and it must be taken
as against them, that the plaintifi
answer was not received in course o
post.

In the case of Dunlop v. Higgins,
H. L. Cas. 381, it was laid down
following Adams v. Lindsell, thata
letter offering a contract does not bind
the party to whom it is addressed, fo
return an answer by the very nex
post after its delivery, or to lose the
benefit of the contract, but an answer
posted on the day of receiving the
offer is sufficient ; that the contract i
accepted by the posting of a lette
declaring its acceptance ; that a perso
putting into the post a letter declaring
his acceptance of a contract offered
has done all that is necessary for hin
to do, and is not answerable fr
casualties occurring at the post-ofiice

In the case of the British an
American Telegraph Co. v. Colson. I
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R. 6 Ex. 108, the Court departed from
the rule as laid down in Dunlop v.
Higgins, and where the defendant
applied for shares in the plaintiff’s
company, shares were allotted to him,
and a letter of allotment was posted to
his address, but was never received by
him; it was held, that defendant was
not & shareholder. But this case was
overruled by the Household Fire and
Carriage Accident Insurance Com-
pany (Ltd.) v. Grant, 4 Ex. Div. 216:
where the defendant applied for shares
in the plaintiff’s company. The com-
pany allotted the shares to the defend-
ant and duly addressed to him and
posted a letter containing the notice
of allotment, but the letter never was
received by him: It was held, by
Bagally and Thesiger, L. J. J., Bram-
well, L. J,, diss., that the defendant
was a shareholder. Thesiger, L. J.,
said *“ Leaving Harviss’ ease (L. R.,
"7 Ch. 587) for the moment, I turn
to Duncan v. Topham, 8 C. B. 225,
in whieh Creswell, J., told the jury,
that if the letteraccepting the contract
was put into the post-office, and lost
by the negligence of the post-office
authorities, the contract will never-
theless be complete; and both he and
Wilde, C. J., and Maule, J., seem to
have understood this ruling to have
been in accordance with Lord Cotten-
ham’s opinion in Dunlop v. Higgins, 1
H.L,Cas. 381. That opinion, therefore,
appears to me to constitute an author-
ity directly binding upon us.”

The doctrine of Adams v. Lindsell
is the established law in the United
States. (Parsons on Contracts, v. 1,
p. 514, note p.). In a very strong
case decided by the Supreme Court of
the United States (Tayloe v. Mer-
chants’ Fire Ins. Co., 9 How. 390), it
was held, that where there was a
correspondence relating to the insur-
ance of a house against fire, the insur-

113

ance company making known the terms
upon which they were willing to insuve,
the contract was complete when the
insured placed a letter in the post-
office accepting the terms; and the
house having been burnt down while
the letter of aceeptance was in progress
by the mail, the company were held
responsible.

Gray in his work on ‘¢ Communic
ation by Telegraph ?, § 111, says:
¢ The view that a contract by letter is
complete when a properly directed
letter of aceceptance is mailed, has been
rested on several grounds. It has been
rested (1) upon the ground that the
post-office is the agent of the offerer,
and consequently that its receipt of
the letter of acceptance completes the
contract, upon the principle that qui
Sfacit per alium facit per se (Ilebb’s
Case, L. R., 4 Eq. 9). But admitting
that the post-office is the agent of the
person who sends a letter, it can be his
agent only to the extent to which it is
to act,—to the extent of delivering the
letter ; it does not undertalke, nor is it
authorized, to go further, and as an
agent effect the purposes for which
the delivery of the letter is desired
(Dickson v. Reuter’s Tel. Co., 2 C. P.
Div. 62, 69 7).

‘“The view at present under con-
sideration has been rested (2) upon
the ground that the offeree,in mailing
the letter of aceeptance, does an overt
act signifying his acceptance of the
offer, — does everything in fact, which
he can do as a reasonable man to com-
plete the contract. (Dunlop v. Hig-
gins). Butthe mere performance of an
overt act, signifying the wish or inten-
tion of the offeree to accept an offer
has never in itself been held to com-
plete the contract. Many such acts
are necessarily done before the letter
of acceptance is posted, yet it is at
least only when that is done, that the

M.L.D.&R. S
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contract can be deemed complete.
Adnitting that the offeree, in posting
the letter of acceptance, does all that
he can reasonably be expected to do
toward completing the contract, it
does not necessarily follow that the
contract is thereby completed. One
who wishes to malke or revoke an offer
does all that he can reasonably be ex-
pected to do towards effecting that
wish when he writes it out and mails
it. But an offer or a revocation of an
offer is effective only when it is com-
municated. In a contract of mutual
promises the consideration for each
promise is the counter promise. The
contract is complete only when the
promise of the offeree is made,and the
promise is made in legal contemplation
only when it is communicated to the
offerer.

‘A distinction apt to be forgotten,
must be drawn between contracts con-
sisting of mutual promises and those
consisting of a promise by one party,
and, as a consideration for it, the per-
formance of an act, not the making of
a counter promise, by the other. A
contract of the latter class is complete
when theact is performed. If, however,
the performance of the act does not
take place in the presence of the offer-
er, it may be the duty of the offeree to
inform him of that fact within a rea-
sonable time ; a duty of this descrip-
tion is complied with if the offeree
mails to the offerer within that time a
properly addressed notice of perform-
ance. (Langdell’sSummary of Selected
Cases on Contracts, § 6). The reason
why the letter of the offeree should
become effective in one class of con-
tracts only when it is delivered to the
ofterer, while it becomes effective in
the other class simply when it is mailed
to him,is well marked. In the former
class of countracts the letter contains
that which, upon communication to the
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offerer, becomes a counter promise,—
the consideration for the promiise of
the offerer. In the latter class of con.
tracts it contains simply information
of the performanceof the consideration
— information, in other words, of the
completion of the contract. A failure
in the latter class of cases to mail the
letter does not, in the absence of 3
stipulation to the contrary, prevent
the formation of a contract, although
it may defeat one already made ; that
is, the mailing of the letter is not the
performance of a consideration, al-
though it may be compliance with a
condition subsequent.

‘“The view that a contract by letter
is complete when aproperly addressed
letter of acceptance is mailed, has been
rested (3) upon the ground that if the
contract is not complete then, it can
never been coriplete ; for if to consti.
tute an aggregatio mentium it is neces-
sary that the offerer should know of
the formation of the contract the mo-
ment the formation oceurs, it must be
equally necessary that the offeree
should kunow of that fact at the same
moment ; and since communications
by mail might go on ad <infinitun
without accomplishing this effect, a ;
contract by mail could never be cour
pleted. (Adams v. Lindsell). But to
constitute an aggregatio mentium, it is
not necessary that both parties should
know of the formation of the contract
at the exact moment that the formation
occurs. One who makes an offer by
mail is presumed to be making that
offer during every instant of the letter’s
transmission, and the contract formed
in accordance with that offer is com-
plete upon the performance of the
consideration. If the consideration
for the offer consists in the perforn-
ance of an aet, the contract is complete
when the act is performed ; if it con:
sists in a counter-promise, the contract
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is complete when the promise is made,
and in strict contemplation, the promise
is made only when it is communicated
to the offerer.”’

SECONDLY, AS T0 CONTRACTS BY TE-
LEGRAPH.

A contract may be made and proved
by mubual telegrams as well as by
letter. Parsons (Contracts, Ed. 1883,
vol. 2, p. 295), says: * But some years
ago, the question came before the
English Courts, and afterwards before
our own, whether, when the aceeptance
was made by letter, the acceptance
was complete when the letter was
mailed, or not until the letter was
received. It was not for a long time
settled, if indeed it is fully so now,
that the contract was complete when
the letter of acceptance was mailed,
the aceeptor having then no knowledge
of any withdrawal of the offer.”
¢ Is this now the law in respect to
contracts by telegraph 2 It certainly is
nof so settied. There is some adjudic-
ation on the subject, but it is contra-
dictory, and leaves the question un-
determined.”” (See, however, our notes
infre). )

“ The reasons for not holding it may
| casily be stated. They in fact resolve
f themselves into two. One is, that the
E mail is a governmental institution. It
 is the agent of all the people and of
$ every one of them, and may be con-
 sidered, if not guaranteed to a certain
k extent by the government, still guarded
f as well as regulated by the power of
f the government. It is not so with the
f telegraph.  Efforts are now making to
f place telegraphing in the hands of the
covernment and put it on the same
f looting as the post-office. It may be-
E come so, but it is not so yet. State
| statutes do not require nor institute a
£ ielegraph, nor hold it as public pro-
Eperty ; they only permit it, and confer
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upon it certain rights, and lay upon it
certain duties.”

¢ Another reason is, that when a
letter is delivered, it is perfectly
certain that the assent of the accepting
party, in precisely his own words, is,
so far as the writer can do it, made
known to the offerer. This can never
be certain wbere the message is sent
by telegraph ; the operator or copyist,
at either end, may make a mistake.
Accuracy may be made extremely
probable by returning the message ;
but never certain, while it is possible
that the mistake in sending is correct-
ed, perhaps by another mistake in
returning the message.’”” Those reasons
given by this author, which are based
on the non-governmental control of
the telegraph system, would not apply
to England, where the telegraph is
controlled exclusively by the govern-
ment.

In Trevor v. Wood, 36 N. Y. 306, it
was held, that contracts made by
telegraph are subject to the same rules
as those made by letter ; that the rule
laid down in Mactier v. Frith, 6 Wend.
103, as to acceptance of an offer by
letter, governed the presentcase; and
that the contract became binding from
the time the plaintiff’s offer of accept-
ance was delivered to the operator.
The Court say : ¢ It was agreed between
the parties that their business should
be transacted through the medium of
the telegraph. The object of this
agreement was to substitute the tele-
graph for other methods of communi-
cation, and to give to their transactions
by it the same foree and validity they
would derive if they had been per-
formed through other agencies. Under
these circumstances, the sending of
the despatech must be regarded as an
acceptance of the respondent’s offer,
and thereupon the contract became
complete.”
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In the Minnesota Linseed Oil Com-
pany v. The Collier White Lead Com-
pany, 4 Dillon, 431, it was held, ¢ that
in contracts by telegraph the same rule
as to acceptance prevails as in con-
tracts by mail; the contract is com-
pleted when an acceptance of the pro-
position is deposited for transmission
in the telegraph office. In case of a
proposition by telegraph for the sale
of certain goods, the market for which
was subject to sudden and great fluc-
tuations, an immediate answer shouid
be returned, and an acceptance of such
proposition telegraphed after a delay
of twenty-four hours from the time of
its receipt, was not an acceptance
within a reasonable time, and did not
operate to complete the contract.”
See also Perry v. Mount Hope Iron
Co., 15 R. I., 66; Thorne v. Barwick,
16 U. C., Com. Pleas., 369 ; Marshall v.
Jamieson, 42 U. C. Q. B., 120, all to
the effect that an acceptance delivered
to the telegraph company completes
the contract by telegraph. Also see
Stevenson v. McLean, 5 Q. B. D., 346
where contract was commenced by
letter and concluded by acceptance
through telegraph.

Civir. Law.

We will now examine the doctrine
and jurisprudenee of the civil law,
as to the time when a contract by
correspondence is complete. We shall
see that it has been quite as much a
vexed question with the civilians as
with the common-law writers, but that
the balance of jurisprudence is now in
favourofthe view thatsuchcontractsare
complete at the moment of acceptance.

The writer from whom wa will cite
(Roussean, Trait¢ de la Correspon-
dance par Leftres Missives, Paris,
1877), favours this view. He com-
mences with those who favour the other
side of the argument. (Transl.) No. 77.
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A good many anthors, whose doctrine
has been adopted by the courts, assert
that the contract is not complete until
its acceptance has been made known
to the offerer, and that the lattér cun
retract his offer until its acceptance
reaches him. The aceceptance, they say,
is of the same nature as the offer ; it
is the manifestation of the will of
the proposer. Both should be governed
by the same rules. Now, the offer
does not bind the offerer until it has
reached the oiferee ; hence the accept-
ance should not bind the acceptor
until it has reached the offerer. It
is not until then that the contract is
complete. This system, say its defend-
ers, is in keeping with the philosoph-
jcal principles which govern the
consent. Mr. Wurth in an address
delivered at the opening of the session
of the Court of Appeal, at Gand,
examines the question from the latter
pointof view. ‘Wereproduce extracts
and will discuss them later on. ¢ We
¢ can derive 2 solution of this question
‘from an examination of what con-
¢ stitutes the consent, and renders it
¢ compiete. Now, the Civil Code does
¢ not state under what conditions the
* consent is perfected. We must look
¢ then to science for a determination
¢ of these conditions; and to the meta-
¢ physics of law for a solution of the
¢ question.’

¢ We consider that Xant (Eléments
¢ Métaphysiques de la Doctrine du
¢ Droit, § 18) has perfectly defined
‘¢ personal rights, by saying that a
¢ personal right consists in the pos
¢ session of the free-will of another
¢ person for the purpose of detarmining
¢ him, by my own will, to a certin
‘action compatible with the laws of
¢ liberty. It is,indeed, this taking-in
¢ possession of the will of another per
¢ son, which constitutes the acquisition
¢ of o personal right.?
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¢ Peter wishes to lend me money at
¢a certain rate of interest; he an-
¢ pounees his intention to others than
¢ myself. He is not bound toward me;
¢ his will remains entirely free. I, on
¢ my own part, and at the same moment,
¢ wish to borrow from Peter the same
tamount, and at the same interest ; I
¢ announce my intention to others than
¢ Peter; I am not bound toward him,
‘my will remains free. There is, there-
¢ fore, no contract although our inten-
‘tions co-existed, and manifested
¢ themselves upon one and the same
‘object of law. 'Why 2 Because the
¢personal right is only aequired by
! the taking-in-possession of the free-
¢ will of the third person. In orderto
¢t complete a contract, it does not sufiice
¢ that two consents co-existed upon a
¢ certain point; there must further be
ta mutual recognition of the two con-
‘sents, for this interchange of inten-
‘tions is an indispensable element of
f the duworum in tdem placituny consensus.
‘1t is through it that the reciprocal
¢ taking-in-possession of the free-will
tof the two contracting parties is
‘ brought about, as well as the form-
¢ ation of the nexus. -

¢ Neither the particular mind of the
‘ promissor nor that of theacceptorare
* sufficient to form anagreement ; there
‘isalso needed a reunion of the two
‘minds, and consequently, says Kant,
‘ their simultaneous declaration. But
‘ continues this author, this simulta-
‘ necousness is impossible iun the «cts
¢ declaratory of intention, which neces-
* sarily succeed each other as to time,and
‘ are never simultancous.
‘I have made an offer, and the offeree
‘now wishes to accept it, I might in

“repented of my offer, for I am still
Ii: free uwntil its acceptance by the
i‘offeree; to the same extent, the
;‘acceptor is not bound by his ac-
]

In effect, if .
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¢ ceptance. Indeed, the external
¢ formalities (solemnie) sueh as a reci-
¢ procal shaking of hands, or breaking
together a straw (stipula) and all
other mutual confirmations of the
anterior declarations, prove the em-
barrassmentof the contracting parties
#$ to the manner of representing as
existing simultanecously, declarations
which are always necessarily suc-
cessive.’

¢ It appears to us that these con-
siderations at once so true and pro-
found, explain better than all the
texts of ancient and modern law, the
guestion as to the point of time when
contracts by letter are complete.
Indeed, if it is true that the aggregatio
mentium externally manifested, is a
purely abstract conception, but that
in reality declarations are necessarily
successive, the question is no longer
an open one ; for then the difference
bhetween contracts by mail and verbal
contracts, will solely consist in this;
that the interval of time which ne-
cessarily separates the declarations
of the promissor and the acceptor,
will be longer in the case of contracts
by mail. Now, this more or less
considerable interval of time, does
nob in any way change the terms of
the problem. The latter remains the
ame whether it is a second or several
minutes which separate fhe successive
declarations. In contracts by mail as
in verbal contracts, the two intentions
must be mutually declared and ve-
cognized ; until then they are free.
Thus it is not at the moment when
the acceptance by letter is written
and sent, but when the letter con-
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i ¢ taining the acceptance has reached
‘the interval, however short, have .

¢ the promissor, that the agreement is
? E-]

. ¢ completed by the reciprocal taking-

¢ in- possession of the free-will ofeach of
¢ the parties, and that they are bound
¢ toward each other by a legal * tie.?
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(No. 79). “ The adherents of this
system, who are so ably supported by
this learned and philosophical dissert-
ation, further maintain that the letter
closing the acceptance fulfils the office
of a mandatory ; now, 2 mandate only
takes effect upon its execution, and this
mandate is only executed by letter at
the moment it is placed in the hands
of the person to whom it isaddressed.”

(No. 80). **Thus according to their
opinion the promissor is at liberty to
revoke his offer until the moment when
he receives the notification of accept-
ance. Until the same moment the ac-
ceptor has the right to revoke his ae-
ceptance. (In this sense: Merlin, Rep.
Vo.Vente, §1, art. 3, No.11.—Troplong,
Vente, Nos. 24-26 ; Louage, No. 103,
Note 3. — Pardessus, vol.1,No. 250, —
Touillier, vol. 3, No. 29. — Gauthier
La Chapelle, Encyclopédie du Drott, Vo.
Conirat, No. 108. — Zacharie, Massé et
Vergé, vol. 3, No. 553. — Larombitre,
vol. 1, art. 1101, No. 19. — Flandin,
Revue du Notariat, vol. 1869 ; Pau, 17
April 1832, 8. V. 52, 2, 205; Paris, 6
March 1863, S.V. 1866, 2, 145; Cass,
6 August 1867, S. V. 1867, 1, 400;
Brussels, 25 February 1867, S.V. 1868,
2, 182, 183 ; Lyon, 27 June, 1867, S.V.
1868, 2, 182, 183).”

(No. 81). ¢ However, some of the
authors we have just cited, are of the
opinion that, if the acceptor should
die or become incapable after accept-
ance, but before it had reached its
destination, the contract would none
the less subsist. ¢ If these accidents of
¢ death, or incapacity, only happen
¢ after acceptance, but before the
¢ acceptance is made known, the con-
¢ tract is none the less irrevocably
¢ formed ; there is, iu effect, & concur-
‘rence of the two minds. And of
¢ what account is it that the parties to
¢ the contract can withdraw, so long as
¢ the acceptance has not reached the
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¢ person for whom it is intended ! Ii
¢ is none the less true, that the con-
¢ tract is only incomplete by reason of
¢ this faculty of retraction, but that in
¢ default of this retraction itis irrevo-
¢ cably formed. Now, where either
¢ death or incapacity of one of the
¢ parties intervenes after the accept
¢ ance of the offer, the effect is to
¢ render refraction impossible on his
¢ part, and thus to consolidate the con-
¢ tract on his side. As to the other
¢ party, it is indifferent whether he
¢ was able to withdraw so long as the
¢ acceptance was notknown to hin, if
¢ knowing he had this faculty, he did
¢ not exercise it. There was on both
¢ sides a continuance of wills in de-
¢ fault of retraction.’ (Larombigre, loc.
cit., No. 20).”

(No. 82). “This distinction does not
appear to us well grounded and shows,
we think, the frailty of their system.
To be logical, there is no possible
distinetion. TFor it is cither one of
these; that the contract can never be
complete until the arrival of the
acceptance into the hands of the prom-
issor, and in that case, the happening
before that period, of the death or
incapacity of the acceptor, should
prevent the completion of the contract
as much as a retraction, since there is
no longer a co-existence of minds ; or.
on the other hand, the contract i
complete even at the moment the offer
is accepted, and in that case neiiher
death, nor incapacity, nor revocation
can render invalid the contract, which
is irrevocably formed. This appeas
to us to be the logical view of the
question. One must choose either one
or the other of these two systems, bu
it Is very difficult to admit the div
tinction proposed by the cmined
author above cited (Demolombe, Cor
trats, vol. 1, No. 75.—Demante, T%éuic.
vol. 7, p. 377, 379).7
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(No. 83). *Other authors, of no less
an authority, consider that the con-
tract is formed from the moment :of
acceptance, and before its arrival into
the hands of the offerer. This system
is followed by M. Demolombe, loc.
¢it. No. 75.—Aubry & Rau, vol. 3,
§ 343, Note 3.—Duvergier, Vente, vol.
1, 58 8. s. — Duranton, vol. 14, 15. —
Mercadé, on art. 1108. — Alauzet,
Comm. dw Code Comm., vol. 2, No. 1053,
nd édit. —Massé, Droit Commercicl,
vol. 2, Nos. 14539 ¢t seq.—Compare also
Pothier, Vente, No. 32.—Serafini, loc.
¢it., § 20.—This opinion has also our
preference.”’

(No. 84). ¢ In the first place,we reply
to Mr. Wurth’s dissertation that when
the person to whom proposals are
made, aceepts them, the consent already
exists in the will, in the conscience,
and also iIn the very act of the
proposition of the offerer. The effect
of the acceptance is but to realize
that which was eventual. The rea-
lization of the desire of the promissor
intervenes without his knowledge, but
i not against his will ; thus the consents
co-exist and complete the duworum in
idem placitum consensus. We consider
that the example quoted by Mr.Wurth
is not topieal; for instance, he sup-
poses two individuals under the com-
mon intention of contracting, but im-
parting their intentions to third par-
ties without expressing them recipro-
clly. That is misstating the question;
these two individuals could never con-
tract an obligation, why ? Because
there has never been a conformity of
offer and acceptance between them-
selves personally. But, if instead of
imparting their intention to third par-
tics, these two individuals spoke or
vrote to each other, then they could
tontract. In spile of the talent of its
athor, the philosophic thesis we have
eported does not convince us.”
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(No. 83). From a juridical point of
view, our doctrine seems to be irre-
futable. ‘A contract, saysvery truly
¢ Mr. Demolombe, is forined by the
¢ concourse of two minds ; now the two
minds have conemrred from the mo-
ment of the acceptance of the offer ;
hence, at that moment also the con-
tract was complete. This syllogism
is satisfactory, and its conclusion ir-
resistible, unless some opposing text
is brought to bear against it. They
have invoked article 932, continues
the illustrious professor, but this
article is special to gifts inter-vivos,
and of this there are two proofs ; the
first, is, that the provision which it
embodies pertains to modern law,
‘and that our ancient law did not
require for the perfecting of a gift
inter-vivos, that the aceeptance by the
donee should be known to the donor;
the second, is, that, neither does the
modern law exact this condition ab-
solutely ; for it is only with regard to
the donor, thatacceptance by separate
deed shall only have eftfect on the day
when he shall have been notified ;
whence it follows that, with regard
‘ to all others it shall have effect as
¢ soon as it occurs, and independently
¢ of all modification.’

Thus the two chief arguments of the
first system are victoriously refuted
.................... and so by the mere
acceptance of the offer, the contract
is completed, without there heing any
necessity that the acceptance be made
kunown to the promissor.”

Dalloz also supports the view {aken
by this author. In a note to a recent
decision given in France upon this
point, he states : It has hitherto been
a much disputed point, to determine
whether a contract is complete upon
acceptance, or whether it is further
required that the acceptance should
reach the offerer.”” After citing those
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authors who are in favour of the latter
view, he goes on to say: ‘“ This solu-
tion strikes us as being incorrect, and
we prefer to decide, with the greater
part of the jurisprudence, that a con-
tract by correspondence is completed
at the place where the bargain has
been accepted ; that is to say, at the
place where the letter of acceptance
was forwarded, and not at the locality
where it was proposed.’” The case
veferred to above, came¢ up upon a
question of jurisdiction. Thesyllabus
reads as follows. (Translation). ¢“ A
contract by correspondence is formed
at the place of acceptance, and not at
the place where the offerer has inform-
ation by letter of the acceptance of the
other contracting party.”

¢ Turther ; when, in the absence of
a stipulation to the contrary, goods
have been forwarded, and at the risk
of the purchaser, delivery must be
reputed to have taken place at the
domicile of the vendor.??

‘¢ Whence it follows. that if the con-
tract by correspondence is formed at
the same place, the tribunal of that
place is competent.’”> Duhamel ¢. Del-
pierre-Gournay, Court of Douai, 15th
Mareh, 1886. (Dalloz 1888, 2, 37).

But the question we are discussing,
can now be considered quite as much
settled by French as by English juris-
prudence. The most recent French
decision is that of the court of Poitiers,
21st Jan. 1891, which, says the author
of an article in the * Journal du Droit
International Privé ? Nos. V-VI 1891,
¢ supports the solution generally
adopted by our courts,’ viz : that the
contract is complete at the time and
place of acceptance.

The importance of settling the ques.
tion we propounded at the commence-
ment, becomes evident when we con-
sider the number of others depending
cntirely upon it for their correct solu-
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tion ; such as powers of revocation, as
well as the time and place of completion
of such contracts.

REVOCATION — TIME FOR ACCEPI-
ANCE—STATUTE OF FRAUDS, ETC.

Having determined that acceptance
completes the contract, the fact that
the letter containing it never reaches
its destination, does not in any way
affect the completeness of the contract.
(Household Fire Ins. Co. v. Grant, 4
Ex. Div. 216).

Revocation of the offer, to be effec
tual, must reach the offeree before he
has posted his acceptance. (Adams v.
Lindsell, 1 B. and Ald. 681) ; (Dunlop
v. Higgins, 1 H. L. Cas. 381) ; (Potters
v.Saunders, 6 Hare, 1) : (Harris’ Case,
7 Ch. 387).

The party accepting cannot retract
his acceptance after posting his letter,
although prior to his correspondent’s
receipt of it, nor indeed, if it never be
received. (Duncan v. Topham, 8 C. B.
225) ; (Potter v. Saunders, 6 Hare, 1);
Household Ins. Co. v. Grant, 4 BEx.
Div. 216). Likewise at French law, ifa
letter containing an offer has been
despatched, and itis beyond the power
of the offerer to recall it, he still has
the right to retract the offer, either by
a telegram, or by another letter, andif
this letter reaches the offeree before
he hasaccepted, the revocation is valid,
and the confract cannot be effected
(Rousseau Corresp. par lettres mnis
sives No. 64).

Acceptance must be made within
reasonable time, whether by letteror
by telegram. (Minnesota Linseed Oil
Co. v. The Collier White Lead Co.,!
Dillon 431). (Tel.) Where no timei
limited, the offer must be acceptel
within a reasonuble time, otherwis
the proposer will not be bound. (Chi
cago etc. Ry. Co. v. Dana, 43 N. 1.
240 ; (Judd. v. Day 350 Ia. 247):
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(Maclay v. Harvey, 90 Ill. 525). In
Dunlop v. Higgins, it was decided that
in the absence of the stipulation to the
contrary, an answer posted on the day
of receiving the offer is sufficient. The
French law is similar to the English
in this respect.

It is plain says Wharton (on Con-
tracts) that, when the party addressed
has a specific time within which to
accept, a proposal falls if not accepted
vithin the limit. The proposal, also,
may fix a limit as to the place of ac-
ceptance.

So far as concerns the mode in which
it is to be performed, the place from
which the acceptance is sent is that
which supplies the governing law.
(Wharton on Contracts, vol. 1, § 20).

The time of the acceptance deter-
nines the date of the contract. Until
such acceptance, the buyer has no
insurable interest (Stockdale v. Dun-
lop, 6 M. & W. 224) ; (Seagrave &
Marine Company, I.. R., 1 C. P. 305) ;
(Tayloe v. Jones, L. R., 1 C. P, D. 87)
nor can he until acceptance maintain
an action for injury to goods (Felt-
kouse v. Bindley, 11 C. B. N. 8. 869).

In contracts by telegraph, a message
delivered f0 a company, satisfies the
Statute of Frauds, if it contains the
material and express terms of the
contract signed by the sender—the
party to be charged —or by his lawfully
‘authorized agent. (McBlain v. Cross,
2 L. T. N. S. 804) ; (Trevor v. Wood,
36 N. Y. 307) ; (Goodwin v. Francis,
L. R, 5C. P. 295, dictum) ; (Howley
v. Whipple, 48 N. H. 487, dictum).

It regard to a message delivered by
a telegraph company, it satisfies the
Statute if it contains the material and
express terms of the contract and the
signature of the sender—the party to
be charged —written by the telegraph
cmpany, to the extent to which a
telegraph company is the agent of its
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employer. (Goodwin v. Francis, L. R.,
5 C. P. 295) ; (Duanning v. Roberts,
35.Barb 463) ; (Howley v. Whipple,
48 N. H., dictum) ; (Smith v. Baston,
54 Md. 138).

LIABILITY OF SLEEPING CAR
COMPANIES.

Sisev. The Pullman Palace Car Company.

An interesting and important deci-
sion was given by Mur. Justice Tait in
the Superior Court, Montreal, Jan. 30,
1892, in a case involving the respon-
sibility of the proprietors of a sleeping
car for the value of a bag and its
contents stolen from the car. The
question of the liability of sleeping
car companies has recently received
considerable diseussion in the United
States, and the authorities there are
more or less conflicting as to the
general liability of such companies in
regard to missing baggage, etc. The
faets of the present case are sub-
stantially as follows. On the 1st Oct.
last the plaintiff purchased from the
defendants in this eity a ticket for
the drawing-room section of one of
their sleepers leaving Montreal that
evening for Toronto. He arrived at
Bonaventure station about twenty
minutes before the departure of the
train. The porter and the conductor
were standing, in their proper uni-
forms, on the station platform near
the steps of the car, where it was their
duty to stand to reccive passengers.
‘When the plaintiff arrived he handed
his travelling bag to the porter, and
told him to put it in the drawing room,
which he did. The plaintiff remained
outside, walking up and down the
platform, until the train was about to
start, when, on going to the drawing-
room, he asked for his bag, but upon
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search being made for it, it could not
be found. The value of the bag was
8150, which is the sum the plaintiff
claimed from the defendants.

Mr. Justice Tait starting with the
civil law said, inter alia, “ T am called
upon to determine whether the res-
ponsibility attaching to defendants is
similar to that of an innkeeper, or, if
not, whether it is that of a common
carrier, or if not whether they are
responsible for theloss as having oceur-
red through their own negligence, and
finally, if liable at all, whether they
are protected by reason of the admis-
sion made by plaintiff of his knowledge
of the notice printed on checks received
by him on previous occasions. The ques-
tion whether defendants’ responsibility
is similar to that of keepers of innus,
boarding-houses and taverns will re-
guireasomewhat extended discussion.”

¢ The articles of our code material
to this point arearticles 1814 and 1815.
Anrticle 1814 enacts that ¢ keepers of
inns, of boarding housesand of taverns
are responsible as depositaries for the
things brought by travellers who lodge
in their houses. The deposit of such
things is considered a necessary de-
posit.” Art. 1815 (as amended by
article 5818 R. S. of Q.) provides that
the persons mentioned in the last pre-
ceeding article are responsible if the
things be stolen or damaged by their
servants or agents or by strangers
coming or going in the house. The
article also says ¢ such persons are not
¢ responsible if the theft be committed
¢ by force of arms, or the damage be
¢ caused by irresistible force. Nor are
¢ they responsible if it be proved that
¢ the loss or damage is caused by a
¢ stranger and has arisen from neglect
¢ or carelessness on the part of the
¢ person claiming.’

‘¢ Qur article1814, differs from article
1952 of the French Code only in its

being made to include boarding-house
keepers, so that in considering the
scope of the article, the decisions in
France, as well as the remarks of the
commentators on the French Code, are
applicable. The latter are almost u-
nanimous in their opinion that the
provisions of article 1952 are not
limitative. Several very distinguished
authors, Mr. Merlin, Mr. Troplong,
Mr. Sourdat and Messrs. Massé &
Vergé are of opinion that they not
only apply to persons who keep fur
nished rooms and public bathing
houses, but also to persons keeping
cafés and restaurants. Their opinion,
however, so far as concerns these latter
persons, is not concurred in by the
majority of authors.” (Here thelearn-
éd Judge cited from a number of French
authorities).

‘“This question has naturally received
a great deal of discussion in the
American eourts. There is no doubt
whatever that the great weight of
judicial decision, has been against
holding sleeping car companies res
ponsible as innkeepers. In fact only
one case has been cited to me where
the contrary has been held. It is that
of the Pullman Palace Car Co. v. Lowe,
decided in December, 1889, by the
Supreme Court of Nebraska, and re
ported in the American Law Register
for 1890. In that case after discussing
the relative duties of innkeepers and
sleeping car companies, the court
remarked ‘‘ that so far as such services
are rendered (by a sleeping car com
pany) they are the same in kind &
those rendered by an inn-keeper. And
the security of travellers and as 3
means of protecting them, not ouly
against the negligence, but also against
the dishonest practices of the agent
or employes of the sleeping car cour
pany, requires, that the company, £
far as it renders services as an inr




Monthly Low Digest and Reporter.

keeper, shall be subject to like liabil-
ities and obligations.” The plaintiff
in that case went out to breakfast at
the regular breakfast station, leaving
his overcoat in an upper berth, where
it had been placed by the porter. The
preakfast occupied about fifteen mi-
nutes, and after that plaintift stood
on the rear platform of the sleeper
smoking for about ten minutes, and
when he reéntered the car the berth
had been made up, but his coat was
gone. The first court found as a
conclusion of law that defendant was
guilty of negligence in not properly
guarding and taking care of the plain-
tiff’s property during his necessary
absence from defendants’ car, and
that plaintiff was not guilty of negli-
gence in the matter, and this decision
was affirmed in the Supreme Court.”

“ Now, as I have pointed out, by
our law, keepers of boarding houses
have the same respomnsibility as inn-
keepers and, in my opinion, keepers
of mere lodging houses share it also,
so that many of the differences men-
tioned by the American authorities
would have no force with us, and
amongst them that one which has
‘reference to supplying of food. There
lis 2 difference, of course, between the
construction of a car and a lodging
house, but why should the proprietors
of the former escape responsibility by
building cars in such o way as tomake
the most money out of them, instead
of in such & manner as to protect their
gpuests 2 As a matter of fact, the
Eplaintiff here had a separate compart-
fuent with doors which locked and, in
Hall respects, similar to a furnished
gapartment, but, as regards the rest of
he car, why could not some receptacle
¢ provided for valuables, etc., and
ther means adopted to secure the
afety of the property of guests ¥ I
ave no doubt they have means to
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secure their own property such as bed
linen, etc. The fact that a sleeping
car company is limiteéd to a certain
class who are willing to pay the price
demanded, does not distinguish them
from inns, where all ean be excluded
who will not pay the price charged.”

¢ In any event, the company which
sells sleeping-car tickets to all first
class passengers that may pay the
price, to that extent stands in the
same velation as an iunkeeper who
must, for hire, entertain those asking
for entertainment.”’

¢ But I think that in judging of the
responsibility ofasleeping ear company
we should not look so much to see
whether it holds itself out as doing
all and everything that an innkeeper
as originally understood undertook to
do, but whether what it does hold
itself out to do so closely resembles an
essential part of an innkeeper’s busi-
ness as to invite the same confidence
and to render a deposit of similar
character necessary.”’

 The changes in the habits and cus-
toms of the people resulting from the
inventions of modern days render it
necessary to extend the principles of
law to cases not originally contemplat-
ed. A person would not be regarded as
less responsible as an innkeeper to-day
because he did not receive the horses
of his guest ; and the person who re-
ceived horses to lodge, and not guesﬁs,
would, according to ourlaw,besubject
to the same responsibility as an inn-
keeper. People now pursue a journey,
day and night for a week at a time, on
a sleeping car, having all the conven-
jences of an inn, and it meals are not
served by the proprietors of the car,
means are provided to get them. Large
hotels are now conducted on what is
called the European system, where a
room is engaged at so much a day. No
contract is made for meals; the guest
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may get them at a restaurant connected
with the establishment. It may be
belonging to a different person, and at
any rate under a different contract,
just as they are obtained by a guest on
a sleeping car, from some restaurants
operated in connection with it. I know
of no reported case in the States, but
under French law there is no doubt
that a proprietor of one of these hotels
wounld be responsibleas an innkeeper.”’

¢ 1 do not think it is necessary to
pursue the enquiry any further in this
direction, because I think that under
our law, the question is whether there
is any material difference between a
lodging house and a sleeping car. In
either case you secure a bed and toilet
accommodation, with heat, light, ete. ;
in either case you have employees of
the proprietor to wait on you, and, in
fact, there is no material distinction
except that the construetion of the car
is different. I think, however, that that
fact ought to make wn difference in
their responsibility, for if they under-
take to carry on a business of that kind
they ought to be prepared to accept
the responsibilities connected with it,
and berequired to protect the property
of their guest as a keeper of a lodging
house would be; for, to use Mr. Lau-
rent’s definition of necessary deposit-
aries, they are those who receive
persons having with them effects which
must be guarded. These sleeping car
companies invite the same confidence,
the same necessity for accepting it and
the same necessity for a deposit exists.
Although American decisions are
against holding sleeping car companies
responsible, as innkeepers, there are
numerous decisions holding that they
are required to exercise ordinary and
reasonable care and watchfulness to
protect the personal effects of occu-
pants of berths upon their cars and for
negligence in this respect they will be
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held liable where loss resulis to the
passengers at least to the extent of the
value of such baggage if it be property
such as is ordinarily carried by tra.
vellers upon sleeping cars, and the
Law Register refers to a number of
leading decisions by the differeng
Supreme Courts where that doctrine
has been held. I think the law upon
this point was as well expressed in the
case of Lewis v. N. Y. Sleeping Car
Co., 143 Mass. 262, as in any other |
have found. The plaintiff put his
money in his vest, which he folded ang
placed under his pillow. It was stolen
during the night. The porter of the
car was found asleep at an early how
of the morning in a position from
which no view could be had of that
part of the car in which the passengers
wereasleep. Chiet Justice Morton said,
inter alie, ¢ while it (the sleéping car
company) is not liable as a common
carrier or as an innholder, yet it isits
duty to use reasonable care to guand
the passengers from theft, and if
through want of such care, the per
sonal effects of a passenger, such ashe
might reasonably earry with him, e
stolen, the company is liable for it.
Such a rule is required by public
policy and by the true interests of
both the passenger and the company,
and the decidedweight of authority sup-
ports it.’ The charge to the jury,which
was to the same effect, was upheld, ad
the judgment of the first court wa
affirmed. In the case of the Pulima
Palace Car Co. v. J. H. Matthews,i
Texas Rep. (8. C.) 654, the plaintifiin
that case was awakened about 5o’clok
in the morning and was informed thit
on account of a wreck ahead he woull
have to change cars. He left his pockd
book, containing $165, lying upon th
bedding of his berth and went to li
wash-room, from where, having fini
ed dressing, he wentout of the cara
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forward to the wrecked train and

jmmediately on arriving there he

missed his pocket-book and went back

to recover it. Search was made bub

it could not be found. When plaintiff

paid his fare he was handed a cheek,

upon which was printed the same

words found upon exhibit Bfyled in this

cause. The plaintiff recovered and the

company appealed from the judgment.

The next point to be considered

is whether the defendants were guilty

- of negligence. Their employee aceept-
" ed the plaintiff’s bag, carried it into
the car and put it in the drawing
room. He might in this particular
case have easily secured the satety of
the bag by closing the door of that
compartment, which he says, was self-
locking. For some twenty minutes
the car was left unguarded in a large
public station where o large number
. of people congregate and where thieves
i and confidence men frequently resort,
vholly unprotected by the presence of
any employee of the defendants in the
jcar. The porter, as I have already
shown, admits that any one could have
jentered the car without his knowledge
jand have opened the window and
%tlnowu the bag out, and_this is what,
ino doubt, happeued The plmnmﬁ'
X suuendexed his bag to the porter and
Enever saw it again. The porter did
ot warn him in any way that he
hould protect his bag by his own
presence. I am disposed so think there
s negligence.  Here were two men
3 hched to one car, a conductor and

‘;; assist the passengers, and yet; the
f2ar is left unprotected. It is admitted
hat it can be robbed with impunity
iile they are on duty. I think the
awre of defendants’ business calls
inon them to exercise greater care and
filicence than they did in this case.”
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¢ Now as to the protection afforded
by the rule that baggage, ete., taken
into the car will be entirely at
owner’s risk, and employees are for-
bidden to take charge of the same,
article 1815, C. C., contains special
provisions as to the way in which inn-
keepers, etc., may limit their respon-
sibility, with which the defendants did
not conform. As already pointed out
there was no condition on the ticket
exeluding responsibility. It is only
after the contract is made and the car
is started that the check containing
the notice is given to the passenger. I
should think it extremely doubtful if
the company could, after the contract
has been made and after the journey
has begun, force such a condition upon
the traveller. It is true, plaintiff says
that he received similar checks from
defendants before, and was aware of
their contents, but it appears evident
that on this occasion his bag was taken
into the car and was stolen before he
received the check, for he missed his
bag, the moment he went on board, so
that the condition or notice on the
check could not apply to that trip. It
may be presumed that they intended
to give him a similar check on this
occasion, from the faet that they did
give him one after his bag was stolen,
but it cannot be said to be proved that
he was under notice at the time the
bag was lost, from the mere fact that
on previous occasions he had received
checks with this notice on them.
Again it is clear that the defendants
could not protect themselves from their
own negligence by such a notice. If
their respensibility is that of an inn-
keeper it is exceptional under art.
1815, where they are made liable for
property, even above the value of
$200, if it has been stolen through their
default or mneglect. In the case of
Laurence and the G. N. W. Telegraph



126

Co., lately decided by he Court of
Queen’s Benceh, it was held that a
telegraph company cannot stipulate
for immunity from the negligence of
its servants. By art. 1676 carriers are
not permitted to limit their respon-
sibility so as not to be liable for their
own fault, and the same principle
would apply to innkeepers and others.
—Arts. 989 and 990, 2 Sourdat, Nos. 995
and seq. I am therefore of opinion that
defendants are responsibleas necessary
depositaries, and that they have failed
to prove, what the law required them
to prove, to be released from such
responsibility. I am also of opinion
that they were guilty of negligence,
and that what has been proved regard-
ing the notice on the checks does not
protect them. Judgment must there-
fore go against them for the amount
demanded with costs. I express no
opinionasto defendants’ responsibility
as common carriers.’’

Notes.

We think it mnay not Le out of place to take
a glance at the source of our modern laws upon
the responsibility of innkeepers and this class
of bailees generally.

At Rome previous to the E lict Naute Cau-
pones Stabularii, the linbilities of nauie etec.,
were dependant on the ordinary principles of
contract recognized in the civil law. This Edict
has been incorporated into the French Code;
mainly through the authority of Pothier, and
it also lies at the root of the English law of
bailments and the Scotch law of reparation so
far as applicable to these and other persons in
the like exceptional position of trust.

EXTRACTS FROM THE EDICT.

Dic. IV. IX—Naute Caupones Stabularii ut
recepla restituant.

Fr. 1. (Ulpian on the Edict).
(Trans).

The preetor announces: I will grant an
action against shipmasters, innkeepers, and
stable-keepers if they fail to restore to any
person any property of which they have under-
taken the safe keeping.”

3. Certain officers on a ship are appointed
for the very purpose of snperintendence—e. g.,
pursers and stewards. If a person in such a
position receives gaols, I am of opinion that an
action should be granted against the employer
of the ship, because by appointing him to such

Monthly Low Digest and Reporter.

duties, he sanctions the delivery of things iuto
his charge, even though it is the practice of the .
employer or master to signal with his hands, .
Even if the sign is not given, still the employer
will be liable for what he has received.

4, There is no express provision with refer.
enca to raftsmen and boatmen; but Labes
thinks the same rules shoild be applie |, and
that is the law now in observance.

6. The preetor’s words arve : “ any thing of
which they have undertalken the safe keeping;”
that means any article or merchandise whatever
which they have received. llence an opinion is
reported by Vivian that the edict covers every
thing which is accessory to the merchandise,
such as clothes for use on the voyage and other
every day necessaries.

8......... In my opinion the master undertakes
the safe-keeping of everything put on bo ad his.
vessel, and must snswer for the acts of the
passe 1gers as well as of the crew.

Fr. 3. (Ulpian on the Edict).

<eeesess Pomponius also observes, that where.
the master has once accepted things, the risk
is on him, though they have not be-n takenon
board. but have perished on shore. -

1. Under the edict, he who has received;
goods is responsible in every case for any los,
or damage that ensues, though there be no-
fault on his part, except it be due to a damnun’
Satale. Accordingly, Labe« remarks, that
where the loss is caused by shipwreck, or an;
attack by pirates, the master must in fairness
be allowed to plead this defence , and the same
is true of inevitable accident occurring in g’
stable or an inn. :

Fr. 6. (Paul on the Edict).

3. An innkeeper is responsible in the action
on the case for all who m ke a stay in the inn;
but he is not liable for one who is entercaine«{'
in passing, as a traveller. :

Fr. 7. (Ulpian on the Edict).
weeesnnnIf the employer of the ship has give
notice that all passengers are lo take careqf
their own effects, and that ke will not be re,
ponsible for loss or damage, and if the pot
sengers have assented o the notice, no procéwd
ings can be taken against him. )

Dicesr XLVIIL. 5.—Furti adversus nautas”

caupones stabularios. :
1. (Ulpian on the Edict).

4. If the shipmaster or innkeeper undertaks
the safe leeping of the thing, it is he, and no
the owner of the other property who can briyf
the action for theft, because his undertakio
msakes himn answerable for the safety of th
thing. :

Although these titles make no direct ref
ence to the defence of contributory negigen
on the part of the plaintiff, that is doubtles
an accidental omission, for the doctrine ontl
subject was thoroughly elaborated by W
Rowman jurist:—e. g. in the title: Ad le
Aquiliam (D. 19, 2).



