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ADJUDGED IN THE

COURT OF CHANCERY
OF

UPPEE CANADA,

COMMENCING DECEMBER, 1864.

Lanolois V. Baby.

Conveyance for illegal purpose—Consideration against public policy.

Upon re-hearing the decree pronounced in this cause, declaring that
a conveyance made for the purpose of enabling an irresponsible
person to justify as special bail, was a transaction against good
conscience and morality, was affirmed with costs.

This was a re-hearing of the decree as reported ante statement.

volume X., page 358, at the instance of the plaintiff,

who was dissatisfied therewith.

The facts of the case are fully set forth in the former
report.

Mr. Blevins for the plaintiff.

Mr. Scott for the defendant. Baby.

Vankouohket, C.—l agree with the judgment of my
brother Spraggc, and think the petition of re-hearing
should be dismisBed with cofets. What is against public
law is against public policy. The law requires that

VOL. XI. A
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J1804.
bail shall be able to justify to a certain amount; and

Kangiois this they must do by virtue of property of their own

;

Ba^iiy. not held by them in trust for another, or under the

control of another.

—

Nicolls' Bail, {a) I think this

being so, it was contra honos mores for the plaintiflF to

induce the bail t > swear, and for the bail to swear that

the property was his, if he held it on a secret trust for

the plaintiff, and that this trust cannot be set up.

Spragoe, V.C, remained of the opinion expressed by
him on the original hearing of the cause.

MowAT, V.C.—The conveyance from Langlois to

Moynaghan was absolute, and was registered. The
declaration of trust was not registered. Moynaghan
was thus made to appear the absolute owner of the

property. The object of giving the transaction this

form was to remove the objection Moynaghan had made
to swear that he was worth £1,000, and also to prevent

judKnunt. his sufficiency as one of the bail from being questioned.

Independently of this property, it is admitted that

Moynaghan was not worth the sum named. Mr,
Blevins contended, however, that the conveyance in

connection with the declaration of trust really gave him
such an interest as qualified him, and that the transac-

tion, therefore, was not objectionable. But he failed to

make this out. The contrary seems clear (Nicolls'

Bail); and I think it is impossible to doubt that it

was from a knowledge of this, or an apprehension of it,

on the part of Langlois and his attorney, that the

declaration of trust was not embodied in the conveyance,

or allowed to appear on the registry. A security by
Langlois to indemnify would, of course, have been quite

legal, but this transaction is admitted to have had
another object, and one which I think we must hold a

fraud on Ford, at whose suit Langlois was arrested, and
a fraud on the law which regulates the bail to be given

(a) I Hodges, 77.
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by a defendant. The grantor having chosen to make 1864.
a conveyance of his property for a double purpose, the ^:r~
one purpose being legal and proper, but the other Baby
fraudulent and involving the making ofa false affidavit
by the grantee in a judicial proceeding, I think he has
disentitled himself to the aid of a court of equity in
getting back his property free from Baby's claim. I
can find no satisfactory ground on which the case can
be distinguished from those on which the judgment of
my brother Spragge proceeded.

Per Curiam.—Decree affirmed, and petition of
re-hearing dismissed with costs.

JusoN V. Gardiner.

Lis pendens—Act abolishing the registration ofjudgments—Practice.

In September. 1835. one G. entered into a contract (which was never
registered) with one M. for the sale to him ofa lot of land; inOctober. 1857. the plamtjflfs recovered and registered a judgmentagamstG. and thereby acquired priority over M. on the lot sold

^HaZnf
'^ '° ^.".^^^' f^^''

*^'*** *'''" against G. to enforce theirjudgment against the lot contracted to be sold to M as well as
against other lands of G to which bill the plaintiffs (having nonotice of the contract) did not make M. a plrty. a certificate Ih
Pendens being however registered. In March. 1862. M. obtainedtrom O. under the contract a conveyance of the lot which he
registered in September. 1862. and the plaintiffs blcomi^g awarethereof applied ex parte on the loth June, 1864. under the order of

fn^^VT" /^'''
^2f'

a°d obtained, an order to make M ap-rtyin the Master s office. Held, on appeal to the full court. IVal
koughnet, C dtssenttente) that the suit was not pending as againstM. prior to the date of the order to make him a party. ThatS-fore there was no suit pending against him on the i8th May. 1861and in consequence, that the lien created by the registration ofthe
plaintiffs' judgment against the lot. the subj^t of the contract wasgone and that M. was not a necessary or proper party to the suitand that the order to make him a party shoufd be diiharg^!

This was an application by way of appeal against an
order of his Honor V.C. *Spm<^5f<?, refusing to discharge
au^ordermade in Chambers, whereby one Mfl«oc/tc was
ordered to bo made a party tu this suit in the Master's
office. The facts of the case are these :--0n the 24th
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1864.

juson
V.

Gardiner.

CHANCERY REPOBTB.

of September, 1855, Malloche contracted to purchase a
village lot in Canton from the defendant Gardiner; the
contract was never registered. On the 14th October,
1857, the plaintiffs registered a judgment against
Gardiner, and thereby obtained priority over Malloche
as to the lot in Canton. In March, 1861, the plaintiffs
filed their bill against Gardiner to enforce their judg.
ments against his lands, and among them the lot sold
to Malhche, who was not made a party to the suit. A
certificate lis pendens being registered in March, 1862,
Malhche obtained from Gardiner under the contract a
conveyance of the Canton lot, which he registered in
September, 1862, and the plaintiffs becoming aware of
It, applied under the Orders of 29th June, 1861, ex
parte in Chambers for, and obtained, an order dated
the 10th June, 1864, whereby it was ordered that
Malhche be made a party to the suit in the Master's
office as being interested in, or entitled to, the equity

statement,
o^ ademption in part of the lands in question in the
suit, and It was referred to the Master at London to
make him such party. This Order was served on
Malhche, who thereupon, on the 30th August, 1864
presented his petition to discharge it ; and the follow-
ing judgment was delivered thereon by

Spragge, V.O.—The bill was filed by the plaintiffs,
registeredjudgment creditors, on the 2l8t March, 1861,'
against Gardiner, the judgment debtor, and others.'
Malhche, whomakes the present application, contracted
in 1856 to purchase from Gardiner certain land in
the county in which the plaintiffs' judgmentwas after-
wards registered

; no conveyance was made to him till
March, 1862, about a year after bill filed. By order of

.
10th June, 1864, Malhche vias ordered to be made a
party as interested in the equity of redemption. He
was not served with notice of the application upon
which thatorder wasmade, andnow moves to set it aside
on the ground that the judgment does not affect the
landpurciiabed by him. His counsel says correctly that it
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would have been proper to make him a party when 1864.
the bill was filed. This seems to me to concede the ^u^oT'
whole question, the plaintiffs' registered judgment cardine-
then bound his land. What has occurred since to
release it from the charge ? It is said, the act abolish-
ing the registration of judgments applies only to
incumbrancers, and has been held to apply to those
made parties in the Master's office after the act came
into effect, but that Malloche is not an incumbrancer,
and his being made a party afterwards cannot affect
him, and therefore that he is not a proper party.
Granting all the premises, I do not agree in the con- J"'*'">«'»'-

elusion.

I think the bill having been filed before 18th May,
1861, the statute is out of the case as regards Malloche ;

he is in the same position as if the bill had been filed
by a mortgagee who had registered his mortgage, and
if a proper party when the bill was filed, he must, for
all I can see, be so still. The application must be
dismissed and with costs.

This judgment was appealed against to the full
court.

Mr. Blake for Malloche. The defendant Malloche
was the equitable owner of the lot in Canton when the
bill in this c^se was filed, and should have been made a
party to it to make the suit binding upon him : when
this bill was filed, and on the 18th May, 1861, there
was no process by which a part owner of an equity
ot redemption could be made a party in the Master's
office, the general order authorizing this practice not
bemg passed uniil the 29th June, 1861, Malloche there-
fore should have been a party to the bill originally
or should have been added by amendment before the
18th May, 1861

; not being a party to the suit on that
<lay there was no suit pending against him thfin for a
8uit 18 not pending against a party added byamendment
till the date of the order to amend. Calvert on Parties
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I

J_864^ pp. 166, 344; Bijron v. Cooper, (a) The lien of the-
juson plaintiflfs' judgment therefore ceased on the 18th May.

Ganiiner. 1861, as against Malloche and as against the land of
which he was the equitable owner, there being no suit
pending as to him or the land on that day so as to bring
the case within the 11th section of the act 24th Victoria'^
chapter 41. The case of Bank of Montreal v. Wood-
cock (b), is doubtful, and is not binding upon the full
court. The judge who decided that case says that the
point in question had been previously decided, but this
previous decision, if it exists, cannot be found. Suppose
a mortgagee, alleging that the defendant, the mortgagor,
was entitled to the equity of redemption of, say lOO
acres of land, whereas in fact he has sold 99 of them
to another party, and afterwards he was to make this
person a party in the Master's office as has been done
here, would it be said that because there was this
scintilla of a suit pending against one acre of the pro-
perty, that therefore, as soon as the purchaser of the
99 acres was added, the suit would be pending as
against the whole 100 acres from the date of filing the
bill; and yet such is the effect of the decision in

Argument. Bank of Montreal v. Woodcock. Suppose again, the
suit was settled by the mortgagor paying the amount
before any of the incumbrancers were made parties, the
suit would then be at end, and none of the incumbran-
cers could carry it on for his own benefit, thus proving
that the suit could not be pending as regards an incum"^
brancer till he is made a party. Even if the case of
Bank of Montreal v. Woodcock is correct, it is different
from the present one. There the party added was an
incumbrancer, who, according to the universal practice
of the court, could not be made a party to the bill.

There is some reason therefore for presuming that if he
could the plaintiff would have made him a party to the
bill, and consequently in deeming him a party from the
commencement of the suit, though only made in the

(a) II CI. & F. rig. (b) Ante vol. IX., p. i.;t.
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Master's office ; but here Malloche is not an incum-
brancer, and when this bill was filed, and also on the
18th of May, 1861, could not have been made a party
except to the bill, either originally or by amendment.
The not making him a party was merely through the
negligence of the solicitor, and there is therefore not
the same reason for deeming him a party from the
commencement, as in the case of an incumbrancer.

Mr. FitzgeraUl contra. The suit must, in accordance
with Bank of Montreal v. Woodcock, be considered as
pending as regards Malloche from the date of the filing

of the bill, and being pending then, the land is still

bound by the judgment under the eleventh section of
the act. The intention of that act was to abolish the
lien upon the lands caused by the registration of judg-
ments, save (under the eleventh section) as to those
parties who should bring their rights into question before
the court. The intention of the saving clause was to
preserve the rights of any party who had done some-
thing in court to preserve his rights ; even if the suit
instituted by him were imperfectly constituted, yet, if

he has brought his suit, it must be considered that the
rights he had under his judgment when he filed his bill

are preserved. As to the argument that payment by
the mortgagor before the incumbrancers are made
parties would put an end to the suit, and that therefore
incumbrancers could not be considered parties from the
beginning, that is answered by the consideration that
where a bill is filed by a shareholder of a company on
behalf of himself and all the other shareholders, if the
party bringing the suit, by some act of his own,
releaser, his interest in the suit, it would then be at an
end, and none of the other shareholders could carry it

on, yet it is nevertheless true that they would have
been parties to the suit from the beginning, so much so
that none of them could be examined as witnesses.
Burt V. The British National Life Association, (a).

(a) 5 Jur. N. S. 612.
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Vankouohnet, C.-The plaintiffs having a registered
judgment had. prior to the 18th of May, 1861. filed their
bill in this court to enforce it, by sale of the lands of
the defendant Gardiner. Prior to the registration of
the judgment, a portion of the lands had been sold to
one Malloche, under a contract in writing, which was
never registered, and of which the plaintiffs had not
notice till after the 18th of May, 1861. nor untU
Malloche obtained a deed conveying to him the fee in the
premises sometime in the year 1862. Upon the applica-
tion of the plaintiffs, A/a«oc/ie. as interested in the equity
of redemption was, under the General Orders of the
court o: the 29th June, 1861. made a party in the
Master s oflfiee. 'it is contended that this was wrong on
two grounds. Ist, that the plaintiffs' judgment having
been registered before Malbche's right in the land
appeared on the registry took precedence of it. and
rendered the land, notwithstanding the sale to Malloche,
subordmate to their right, and that therefore there was
no necessity for joining him; and secondly, that

j-d,.en,, M/iWe could not bejoined after the 18th ofMay 1861
as the suit against him must have been pending on that
day to enable the court to enforce a registered judg-
ment against him. It seems to me that the one position
IS destructive of the other. On the 18th of May, 1861
the plaintiffs' suit was rightly constituted. They had
before the court the legal estate, ignorant of any out-
standing equity in Malloche. Their judgment being
registered, took precedence of that equity of which they
had had no notice. Despite it, they could have gone on
and sold the lands, and the purchaser would have got a
title freed from Malloche's equity, though he or the judg-
ment creditor had notice of it prior to the sale, for the
sale relates back to the registration, otherwise registra-
tion might in any and every case have become valueless.
What then occurs to disturb this right of the plaintiffs
and to deprive them of the advantage they"had thus
gained? Notice merelyofiHfl«oc/<'« equity, subsequently
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to the institution of the suit, could not, as Malloche's

counsel contends, affect it, for the prior registration

overrode that equity, and this court would never allow
the legal right to be disturbed by any equity subse-

quently created or disclosed. Thisisacommon maxim
of the court applicable, I apprehend, as well to a regis-

tered judgment as to a registered title under the stat-

ute. The only right Malloche could have, would be a
right to redeem ; this would be a privilege allowed to

him. Suppose the plaintiffs, knowing of his equity,
had gone on and sold the land to a purchaser ignorant
of it, would not that purchaser, under the registry

laws, have got a perfect title to the land? and what then
would Malloche's riglit have been ? Would it not have
been at most a personal remedy against the plaintiffs?

Could he have made the plaintiffs return him the whole
ofthepurchasemoney^ Or, tomake thecasomore simple,
suppose Malloche to be the owner in equity ofthe whole
of the land, could he have claimed more from the plain-
tiffs than the difference between the amount of their Judgment

judgment and the purchase money of the land? or sup-
pose before sale, the plaintiffs either knowing or igno-
rant of his equity, Malloche intervened, and asked to
be introduced into the suit, would the court permit
him to come in, and stop the plaintiffs' suit, (the plain-
tiffs having been ignorant of his equity, on the 18th of
May,1861

;) or would notthegreatestindulgencegrant-
ed to him be to allow him to come in and redeem ? Then
what have the plaintiff's done now ? They hear of Mal-
loche's equity before the sale takes place, and they offer
Malloche the right to redeem the land. They have the
right to sell it by virtue of their prior registered judg-
ment,notwithstandingA/fl^Zoc/ie'«equity

; bntinasmuch
as the most they are entitled to is the' amount of the
judgment, they say to Malloche.aud sayno more, '« If you
willpayuswhatisdueus.wewillnotexerciseourrightof
sale." The learned counsel says that this is the plaintiffs'
right, and arguesfromittliatMflWoc/teis an unnecessary
party. h'Malloche disclaims, abandoning the privilege of
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redeeming, well and good ; he could, but for a circum-
stance immediately to be adverted to. be struck out of
the record. That circumstance is, that since the filinff
of the bill, and since the 18th of May, 1861, MaJhche
has received a conveyance in fee of the portion of the
land which had been sold to him, and it is considered
necessary to join him in order that he may be com.
pslled to convey. If a sale had taken place by thf>
sheriff under such circumstances, this would uut be
necessary, as the sale and the deed executed by him
thereunder would have related back to theregistratioD
of the judgment, and have cut out any intermediate
conveyance; and neithercould a prior equity, not known
at the time of the registration ofthe judgment, though
existing before it, have been set up in this court, to
affect the sheriff's deed. The plaintiffs had an equal
right to proceed here as at law to secure ihe priority of
their judgment. Will this court allow an equity to be
set up here to intercept them which it would not have
entertained against proceedings at law ? Again I say,
the defendant, Malloche, is merely offered a privilege
which he would beat liberty to reject, and thus escape
from the suit, had he not run away with a portion of
the legal estate since the 18th of Mav, 1861 If the
existence of his equitable title would' not have pre-
vented the plaintiffs from proceeding against the lands
surely his obtaining the legal title since cannot be

'

allowed to have that effect, for if this were so then
though a plaintiff was rextus in miria on the 18th of
May, 1861, all a judgment debtor would have to do
would be, subsequent to that day, and during the pro-
gress of the suit, to sell and convev his lands bound by
the registered judgment, and though it thus became
necessary or proper to make such purchaserand grantee
a party to the suit, either to permit him the privilec^e
of redeeming, or to enforce against him the duty of
conveying, it would be answered, " You cannot do this,
because there was no suit pending against him on the
18th of iS.^y^ 1861." Would not this be a gross fraud
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on the plaintiff and on the legislature if it could bo 18G4.
permitted ? and yet the same technical difficulty would ^..son"
exist tbere, as here, in adding a party to the suit after c.arainer

the 18th of May, 1861. Is Malloche, whose equity was
not made known, whose contract was not registered,
whose conveyance of the legal estate was not obtained
prior to the 18th of May, 1861, in any better position
than a purchaser subsequent to that date, the technical
difficulty of proceeding against the one or the other,
subsequent to the time last named, being precisely the
same? The court would not allow a legal estate,
acquired for the first time after the 18th of May, 1861, to
stand in the plaintiff's way. With an equitable estate,
the court will always deal as seemeth just, and an equit-
able estate, as against a legal estate or right, exists in
the eye of this court for the first time when it is first

known. Unless this view be adopted, the plaintiffs
would be cheated by the defendant out of the benefit of
the reservation in the 11th clause of the act of 1861. I J-i«,„e„,.

think the same doctrine should be applied if the judg-
ment debtor had been owner of an equity of redemption
only in the lamls. I do not consider the question of
the justice of the effect of the statutes relating to
registered judgments ; I only speak of a legal right as
affected by an outstanding equity.

Spragoe, V.C—Upon this application the short
question appears to me to be whether, upon the acts in
relation to the registration of judgments, and the act of
1861, (24 Victoria, chapter 41,) abolishing such registra-
tion, the parcel of land purchased by Malloche from
Gardiner is or is not subject to the plaintiffs' judgment.

Assuming that the contract of sale from Gardiner to
Malloche was an instrument capable of registration, the
registration of the plaintiffs' judgment gave it priority
over Malhche's anregistered contract. This is only by
the operation of the statute 13 and 14 Victoria, chapter
63, as interpreted in McMaster v . Fhipps, (a) which

(a) Ante vol. v., p. 253!
~"
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statute enabled the judgment creditor to satisfy his

jus'on
judgment out of property which had ceased to be the

Gardiner.
P^operty of his dcbtor, in case the purchaser from the
debtor had omitted to register the conveyance, or other
instrument under which he claimed, thus placing a
registered judgment creditor upon the same footing as
a purchaser for value without notice, a position at
variance with the principle upon which Beavan v. Lord
Oxford was decided, and which now, that the act is
repealed, wemay characterize as a most anomalous one.

Very clearly, as I think, the judgment creditor has
no equity against the purchaser; the equity is all the
other way. If he can bring himself within the act, and
if he retains his rights after the act of 1861, we must
give effect to those rights ; but only because the acts
repealed by that act gives them to him; not because

Judgment. ^^^Y ^rc Supported by sound reason, or by any equity
known to this or any other court. They are to be
looked at as rights stricti juris, and to be enforced, if
enforced at all, only because they are so.

But for the 11th section of the act of 1861, the
plaintiff's judgment would, on the 18th of May, 1861
have ceased to affect the land in question. To preserve
It beyond that day, it was necessary that a suit or action
should, on or before that day, be pending in some court
in Upper Canada, in which the judgment creditor should
be a party. I agree in the definition of His Lordship
the Chancellor, during the argument, that subject matter
and parties are necessary constituents of a suit. It is
hardly necessary to say that one party is not sufficient •

and if a plaintiff bring a suit against the wrong party'
one who has no interest, a mere stranger, or one who
has ceased to have any beneficial interest, that does not
constitute a suit pending. To put a familiar case. The
statutes of limitations require actions to be brought with-
in certain periods limited. Takeanactionofassumpsit if
the action were brought within six years against another
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than the real debtor, it would not be an action com-
menced within the meaning of the act.

To apply this test to this suit, and it will be con-
venient, as is done by the Chancellor, to treat it as if
the land purchased by Malloche were the only land
affected by the registration of the judgment ; and this
IS not unfair to the plaintiffs, for Malloche cannot be
prejudiced by the accident of the registration of the
judgment having affected other lands besides the parcelm question. The test then is, was a suit, with the
necessary constituents of a suit, pending on the 18th
of May. A bill had been filed against a former owner
of the land, one who had sold it, and had nothing in
It but the bare legal estate, which he was bound to
convey to the purchaser whenever he might be called
upon to do so. The object of the bill was to sell the
land, or to foreclose the equity of redemption ; the only
defendant had no interest to prevent either; he would
not redeem, and he could not ; and a test of this is,
that if both Gardiner and Malloche had been made
parties, and an inquiry had been directed as to which
was entitled to redeem, the answer must have been
that it was Malloche. The only party to this so called
suit on the 18th of May was only a proper party at
most as a mere formal party. The only person having
any interest in the subject matter of the suit was not
a party at all.

It does not appear to me to help the plaintiffs that the
individualwhom they made defendant happened to have
the legal estate. It is not the bare legal estate that the
plaintiffs seek by their bill to affect, but the beneficial
interest, and that was elsewhere. As understood in a
court of equity, a suit is only really pending when there
18 at least some party defendant who has an interest in
its subject matter. I suppose that such a suit as this,
makmg a dry trustee a party, and that not an express
trustee, is unknown in this court. It would be so much
at variance with the principles upon which suits are

88
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constituted in this court, that I apprehend the filing of
such a bill could be looked upon only as a colorable

i
•

i>

ii! I

Gardiner. Commencement of a suit.

Nor do I think that the plaintiffs, having no notice
of the sale to Malloche, can make any difference in his
position. If they had a better equity than Malloche it
probably would, but having no equity at all, it cannot.

Nor, as I view the question, is it material whether,m case this suit had proceeded without Malloche being
made a party, and the land had been sold to a pur-
chaser without notice, such purchaser could hold the
land against Malloche, because if protected in his
pm-chase, he would be protected upon grounds which
do not at all apply to these plaintiffs.

With regard to a sale at law, or in this court,
relating back to the date of registration, so that the

Judgment,
purchaser is not afifected by mesne incumbrances,
created by the judgment debtor; that can only be
where the registration continues to bind the land
down to the time of sale. Whether it did so in this
case is the point to be determined. For the reasons
I have given, I think the judgment had ceased to
operate.

I have considered the case as if the bill had been
filed in respect of the one parcel of land only which
had been sold to Malloche; or, in other words, as if

that parcel of land had been the only land of Gardiner
in the counties in which the plaintiffs' judgment had
been registered. It is clear, I think, from the case of
Bijron V. Coojjcr, that as against Malloche the suit was
pending as against him, only from the date of his
being made a party to it.

I think that after the 18th of May, 1861, the
plaintiffs' judgment ceased to bind the parcel of land -

in question; and therefore that Malloche was not
properly made a party.
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MowAT, V.C—I concur in the opinion formed by 1864.
my brother Spragge on the re-hearing of the Order. "l^^oiT
The facts are these

: the petitioner Malloche, on the Gardiner.

24th September, 1855, bought a viilnge lot from the
defendant Gardiner for $25, payable in work, and got
Gardiner's bond for a deed, but did not register the
bond. Shortly after his purchase, 3faWoc/je went into
possession of the lot, erected buildings upon it, and
otherwise improved it. There is no contradictory
evidence as to these points, and the plaintifts have not
asked any further opportunity of controverting them.
Two years after Malhche's purchase, viz., on the 14th
October, 1857, the plaintiffs registered a judgment
against Gardiner, and thereby obtained as against
Malloche a prior lien on the lot. In March, 1861, the
plaintiffs filed their bill in this court against Gardiner
to enforce their judgment against his property, of
which the lot in question was a small part. After the
usual decree had been obtained in this suit Gardiner
conveyed the village lot to Malloche. The plaintiffs

do not appear to have had notice of Malloche's equity
until after the registration of this conveyance, and he
was not made a party to the plaintiffs' bill. The
plaintiffs are now seeking to supply this defect and J*"**"'"'

insist tliat, having filed their bill before the time lim-
ited by the 11th section of the 24th Victoria, chapter
41,thoy have not lost the priority over Malloche which
the registration of their judgment had given them.

I think that we are not at liberty to regard that
clause as keeping alive a judgment creditor's lien
against any pei-son who was not a party to his suit at
the time limited by the clause. The case in 11 Clark
& Firmelly, to which we were referred, seems quite in
point. I fail to perceive any satisfactory ground for
distinguishing the enac*.ment as to pending suits which
came in question there, and the enactment as to pond-
i-j.^ -...1.., „fnv!i ic 111 vjueciiuii iivrv. The act wiucli was
there the subject of controversy related to tithes, and
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the clause in it that concerns m now is the third
which is in these words: " This act shall not be prein-'
d.cial or available to or for any plaintiff or defendant
many snit or action [relative to any of the mattem
betore mentioned] now commenced." In Thorpe v
Mattingby, (a) the suit had been instituted 4hin
the time required by this clause, but a new defendant
one Phwden, had been introduced by amendment
after the t:me limited, and he set up the statute, first
by plea, and afterwards by answer. The p'ea had
been overruled, and it was said that " Lord Abinger
dibpos^d ot the question on the argument of the plea
by holding that the tithes were the subject of the suit
and that proceedings had been instituted within suffi-
cient time with reference to the subject of the suit

"
Alderson B, observed, "There is only one suit, and
It must be good as to all or none. The defendant
Plowden 18 clearly a party to a suit instituted within

Judgment. J«
^''"e ''"^''ted by the act." This is substantially

the reasoning which was addressed to us in the present
case on the part of the plaintiffs; but Lord Cotten-
ham dissented from this construction when the case
was appealed to the Lords. Plowden v. Thorpe, (b)
His Lordship said : "Had it been necessary to decide
that question, I should have found much difficulty
in concurring in an opinion that a defendant againstwhom no proceedings were instituted until January
1835. could not claim the benefit of the 8rd section
because the suit to which he was made a defendant b^amendment, had been commenced against others with-
in the prescribed time." The same point again came
before the House of Lords, in the cited case of ByronV. Cooper, and was decided in accordance with the in-
timation which had thus been given hy Lord Cottenhanu

VntT'^rfT T""' "" '^' ""^'^ wereconcurred
n by the other law lords, said that "Each defendant is
to be considered as sued by the proceeding which makes

{a) a Y. & C. 438.
(6) 7 C. & F. 137.
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him a defendant ; and the date ct'bis being added is the
date of the suit's conunencement quoad him. Conse-
quently [his Lordship observed] the four last named and Gar£er.
last added defendants in this case, were only sued in

November, 1834, [when they were made parties to it;]

and quoad them the bill and the suit bear the date of
November, 1834. They do not fall therefore within
the description of the third section of the statute.

They are not defendants (to use the words of the
statute) in a suit or action commenced within one year
after the 16th of August, 1832, being the last day of
the session in which the act passed."

The clause in our act on which the plaintiffs reply, is

in these words:--" Nothing in this act contained shall
bo taken, read, or construed to affect any suit or action
on or before the 18th of may, 1861, pending in any
court in Upper Canada, in which anyjudgmentcreditor
is a party." We have seen that the Imperial Act judgment.

declared that the Act should not be prejudicial to any
plaintiffin any suit 'then commenced.' Our act declares

' that it shall not affect any suit ' then pending' ; and as
on the former act it was held that the exemption was
confined to those who at the time specified weredefen-
dants to the suit then commenced; so on the latter I
think we are bound, following this decision, to hold that
the exemption is similarly confined ; that the present
suit quoad Malloche was not pending on or before the
18th of May, 1861, within the meaning of this clause;
and that the plaintiffs' lien quoad him was destroyed
by the statute.

The Bank ofMontreal v. Woodcock, (a) was referred to
in supportofa different construction. In that case the late
Vice-chancellor Eaten said, that "it had been decided in
this court that the eft'ect of the Uth section was to pre-
serve the charge created by a judgment registered before

(<i) Ante vol. ix., p. 142.

vol. XI.
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i?^ the 18th May, 1861, the owner of which would be a
Juson proper party to a suit which was pending on that dav "

Gardmer. The decisioH alludcd to cannot be found. But the
learned Vice-chancellor appears to have been himself
of opinion that in view of the whole act, judgment
creditors who were not parties to a suit at the time
specified, are notwithstanding entitled to the benefit
of the 11th section against the persons who at the time
named were parties to the suit; but the present is not
that case. The question before us is, not as to pre-
serving the lien of an unnamed judgment creditor,
whether on the principle of one judgment creditor
representing all judgment creditors, or on any other
principle on which the opinion expressed may have

judgment, been founded. On the contrary, the question before
us relates to judgment creditors who were themselves
the plaintiffs in the suit that was pending at the
specified date

;
and their object is to preserve their lien

against persons who were not parties to the suit then,
and whom there was no attempt for two years after-
wards to make parties to it. In view of the cases in
the House of Lords, I think we cannot yield to this

'

claim, in deference to anything which was said, or to
anything which was done, in the Bank of Montreal v.
Woodcock. Nor have I been able to concur in the
reasoning which has convinced his Lordship the
Chancellor, that we may hold, or ought to hold, that
the want of actual notice by the plaintiffs of Malloche's
interest until after the specified date, enables them to
claim the benefit of the 11th section.
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Douglas v. Ward.

Fraudulentjudgment—Father and son—Practice-Exa
co-defendants

1864.

mination of

,h. .™ TJ" '"'8^ «Sre.meM continued tor about SS™.?/
.rsq^^xssrcrofVber^si

r„?uu";^fSi"~ F "
"--"^^

veyed his farm to ?he ^n for ^r^^ ^^u
'*"]^ *'!"^ "'^ f^^'^^'' <^on-

the father of ^hfsS s wffe tht p'rSer v Itlh^ f
''"^'" P^L'^ ^^^

to several mortsages, one of them f^ft/^^ I
tune bemg sub ect

the father in Paymennf a smTll Inf^f? ^^'''"^ ^^^" ^iven by
which neither l^heTaSrl'rsrhai eve Sn

"'" ^""'"' ^"*

"^dtcKth^ftenSeit^^^^^^^^^^
thep.aint.ff/and^rdere^"?,?SSSrt?p^^^^^

'''etmSatiSfe rn^^an^rbe'rid'^'^"-'^!''!
^^^^-^— '^e

at the hearing of the caSe
^^^'"'* ^''^ °^^^' defendants

.0.,. War,, Wma^r/J^fd'tlSS ^'^'^^^°"

and Peel, but it appearing at the hearing that asagamst Tyrrell, who had not been served, the bil waspremature there being no execution agaihst lands yeued out the plaintiff elected to dismiss as againshim, with costs. '

against

The facts upon which the bill was founded appear
sufficiently in the evidence of the two principal defen"

thtlv «l"' '''"'" f^-^, which it has been
!,uuug,.5., r.av!=,ablc lu set out a length, with a view to a
ciear understanding of the circumstances.
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The defendant Joseph Ward swore. " I and my son
lived together and still live together on the same farm

;

I am now only there occasionally : 1 and my wife
live among our children, we have no regular home

:

the place Abraham has used to be our homestead : after
the sheriff levied and sold under Abraham's execution I
had no pereonaltyleft; the sale was in 1863; the sheriff
seized at two different times; after I conveyed to my
son, I had no property left except the land near Sar'nia:

1 never saw the land : it is paid for : the price w^as
between £521 and £550. In the spring of 1863, and
the previous winter, I was in difficulties : I had not the
means to meet all my liabilities : the debt the plaintiff
sued upon was incurred as surety for my brother ; I
always thought myself free from it : when I was sued I
thought I had a good reason for resisting judgment : I
did not, to my knowledge, say I would never pay it; but
I said I was taot bound to pay it, that I was absolved
froni it : I was sued by the plaintiff in January, 1863 :

I think I did net put my property out of ray hands in
in order to defeat my creditors: before I conveyed tomy
son he had urged me for a settlement. His father-in-
law paid me'il,300 in cash: I applied part of it in

Statement. pa^TOent of prcssiug demands—more than $400 of it I
think—and the rest I expended in the support of my
family and myself: I have not followed any occupation
since, and my health is not good. The agreement
between my son and myselfas to wages was made soon
after he became of age ; he afjked for wages : I was in
poor health at the time: I told him I could not do with-
out him, and so wished him to remain : no sum was
named as wages; I was to pay him what was just and
right. He often asked mo tor money, but I begged oft:

I was hard up for money, as he knew : he never got
any money from me : i thought I should be able to pay
him in the year that I gave tlie note, but the crops
turned out badly, and he saw I could not pay him, and
he pressed me for a settlement, and for a note : he was,
married about three years before that : 1 gave him no
money upon that occasion : he never keptmy moneys in

his hands : I furnished him with a trifle of money when
he got married : it was by way of gift, not on account
of debt. I have been in ill healtli for twenty years
back. I used to keep two and three hired men ; my

.

son was overseer, and did the marketing under my
direntionfl * hp n.1uravfl nni'rl mp ^)m nrrtooorfa nf what' lip
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sold at market : 1 paid the men and managed my own
business of that sort. I did not go with Mr. Tyrrell to
Mr. BulVs office: it is a mistake if so stated in my
former examination. I was annoyed wlien my son sued
the note . 1 had ne/er been sued before ; I did not think
my son would have sued me : I would not have given
the note if 1 had thought he would : I was surprised and
grieved

: I was not advised by any one to give the deed
to my son : it was a bargain between him and me. I
do not recollect Mr. William Gamble advising me to
make an assignment for the benefit of my creditors
After my son sued me I reasoned with him about it: f
expressed myself as displeased: we were angry with
one another: he would not mind what I said, fgotinto
a passion with him when he asked me for the note- he
said he had often asked for money, and hoped at any
rate to get some money by that time : he showed me
what wages others had got : I thought he asked too
much, but he said others got as much, and we settled
upon the amount. I am a magistrate : I qualify upon
the barnia property. There were mortgages upon my
properties. In Explanation .—There were several mort-
gages upon my lands, amounting in all to about ^1,750 • statement.

three of them bore ten per cent, interest. In saying I
was never sued before my son 8ued me, I except the
suit of Mathers v. McLean."

^

The defendant Abraham Ward swore. "I heard inv
tather give his evidence: it is all correct so far as
1 know

:
I was living in the same house with him

when he was served with a writ at my suit : we had
some talk about it shortly afterwards-I had forgotten •

1 clid not recollect it when I was examined before- Inow recollect that he was rather angry about my suinghim
: he seemed angry; we did not go together to anv

awyer s office until after I had sued the note: we went
to Mr. Bulls office alter I ^ued the note, but it was
not about the note : I gave the note to Mr. Tyrrell to
put It in suit

: he was to do so at once. He and I
agreed upon the amount of wages in the winter of

i 1 : ,, \.^ *""® '^^^"''^ ^1^« note was given : wehad talked before, but did not then fix tli? amount:
$15 a-month was talked of then : I believe no one elsewas present: we fixed the amount finally on theevening the note was given. Nothing was Bfli.1 oKn»tmy suing him or about other creditors. I knew that
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Mathers and McLean had sued him; I did not'know
of the plaintiff suing him : I knew that he had indorsed
for his brother, but I thought he was absolved from
liability by the law. I had not hea-d that bo had paid
the debt

: I did not know, when I got the note,' of his*
being pressed by any one but Mathers and McLean.-
I sued the note because I thought he had put me off
long enough : I had worked a long time and had got
nothing, and I sued in order to get my right, and
beeausQ, from the appearance of things, others might
levy on the property before me. There was no arrange-
ment or understanding of any sort that he should not
defend my suit : I did not think he would defend it,
for I could not see what defence he could make: there
were no books of account kep^, between mv father and
myself when I was in his employ. I have brothers

:

I am the oldest: we lived together in the house: I paid
over to my ftrther what moneys I received for him :

I kept no money beyond a trifle, a shilling or so : my
father carried on no business except the homestead
larm. It was always understood that ray father was
to pay me in money: he was to pay me whenever
I might think proper to make a start for myself.
I thmk the money was borrowed from the Colle«'e
Council to buy the 100 acres of the homestead : "it
contains 200 acres. I engaged in no business for
myself. I heard my father say that he was free from
indorsement for his brother: I do not recollect ever
hearing him say that he would notvayMrs. Douglas8,or
that she would never get a cent: I am positive I never
heard him say that he would put his propertv in such a
shape, or that he had put it in such a shape, that she
should never get a cent. My father-in-law bid in the
goods at the sheriff's sale.

These defendants had previously been examined be-
fore a special examiner; their statements on that
occasion varied in many material points from those
made by them before the court ; the more important
points of difference, however, appear in the judgment.

The cause was brought on for hearing before His
Honor Vice-Chancellor Spragge, when the bill was
dismissed with costs.
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The plaintiff being dissatisfied with this decree, 1864
ob.^ained an order to re-hear the cause, which t^ccord-
inglj came to be heard before the fnll court.

Mr. McMichaeUud Mr. Fitzgerald, for the plaintiff.

Mr. Blake and Mr. Bull, for the defendant Ahraham
Ward.

Mr. Burns, for the defendant Joseph Ward.

On the opening of the case counsel for the plaintiff
was about to read, as evidence in the cause the
examination of Joseph Ward, taken before a special
examiner prior to the defendants putting in their
answers; tin's counsel for Ahraham Ward ol^'ected to
as not being sanctioned by the practice of the court-
the most that could be done would be to permit the
examination of each defendant to be read against
himself. Had it been desired to make it evidence in
the cause, the defendants should have been examined
as witnesses at the hearing.

Thecourtruledthattheexaminationofthedefendauts
could not bo used as evidence in the cause generally •

but could be read only as against the defendant who
had been so examined.*

Vankoughnet, C.-The question in this case is
whether or not a certain promissory note made by the
defendant, Joseph Ward, in favor of the other defen-
dant, ^tra/mw Ward, his son, for $1,620, payable on

Douglass

wild.

Argument.

a M-defendaoi.
defendant could not be read against
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1864. demand, and dated the 80th of January, 1863, was and

Vou^ulT is 6ona^fW,and was given,asalleged,in acknowledgment

Ward, of a then pre-existing debt. The plaintiiF.asajudgment

creditor of Joseph Ward, impugns the validity of this

note, and of the judgment recovered on it by Abraham

against Joseph Ward. The defendants Abraham Ward

and Joseph Ward were examined at the hearing

of the cause, as witnesses before my brother Spragge,

who determined that tliere was a good consider-

ation for the note at the time it was given, and that

the judgment founded on it should therefore stand.

He believed, as I understand from him, the testimony

of Joseph Ward, who, he states, gave his evidence in

a frank straight forward manner, calc.^ated to impress

one with its truthfulness. V the testimony of Joseph

Ward thus given stood alone, not in any way contra-

dicted, impeached, or rendered doubtful by circum-

stances, or other facts or statements appearing in

evidence in the case, I think tha; we ought not to

ludgMent. interfere with the finding of the learned judge who

heard the evidence, but should accept his report as

conclusive. But if, admitting that Joseph Ward r,ave

his testimony in the manner stated by the learned

judge, and that there was and is nothing in it calculated

to excite doubt or suspicion, we are still of opinion

that it is so aflfected by circumstances surrounding the

transaction, and by the statements of the defendant

Abraham himself, as to render it unsafe to rely upon

it, then I think we must exercise our own judgment

upon the facts, and say whether, notwithstanding the

apparent fairness of Joseph's testimony, it ought to

govern. In other words, we should look at the case

as if the full court had been sitting and had heard the

testimony of Joseph, and had been equally impressed

with my learned brother by his apparent truthfulness

and candor, and then be called upon to say whether,

notwithstanding this, we should plaoe relianco upon it

'

despite anytiling else appearing in the case. I have

myself come to the conclusion that I would not have
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dont 80, and that on this rehearing I am bound to say 1864.
80, and to find that the testimony of Joseph does not ^^ll^^^
pnpport a transaction impeachable on many grounds. wL''
I take the statement ofthe defendant ^frra/iam himself
on his examination before an examiner of this court
within two months after the note was given to him by
his %ther, before his answer to the bill was put in, and
when all the facta were as fresh at least in his memory
as they were eighteen months afterwards when he was
examined at the hearing of the cause; and I find in it
quite enough to shew that no presumption or implica-
tion of a debt due by his father to him would arise in
respect of wages—the alleged consideration for the
note. Before quoting from it, it may be as well to
itate, that both he and his father agree that the note-
was given to cover wages for eight years' service ren^
dered by the son to the father, and three years' service
rendered by the son's wife. Abraham says, " The not&
from my father to me was for wages ; I had no security
before I got the note. The wages were accumulating-
from the time I was twenty-one. I never had anv ^•'<^«'"«»»-

memorandum from him (the father) about it •
it wm

only a mutual understanding, (not stating when thic
was.) I got the note drew so that I could recover my
wages." In answer to a question, ''Did you get the
note 80 as to be able to sue on it ?" Abraham says,
Ihere was no understanding that I was to. sue on it

-

at the time I got the note 1 had no intention of suing

^IthLc
<^"^ yet judgment was recovered on it on the-16th of February following its date:) " I do not re^member how many days «fter getting it I put it into MrBuWs hands My father did not hesitate in giv^ne me'

s tbrsr62S'^„^t I^^»f ^-y ^^« "otc^TheL^e
18 tor 11,620, payable on demand. He did not savanything about expecting to be able to pav it on demand

; there was no observation made as 'to the formof the note. Heofered me that kind oj note. I nevTr&H *'
V^'i

*""" ''^''^'' l'« ^^' »ble to pay hon
tT.Z'\ ^ ^^ "^' now think that he was then ableto pay It on demand : I present*'' »^"" --•-"

""

note for Da vmen! ' - -payment before I sued ; he said he coufd
VOL. XI

not

6
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1864.

Douglas
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Ward.
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paj it ; it was at heme, at the house I presented it to
him : it was not on the day the note was made I presented
it to him: I cannot tell how soon afterwards it was
made. I was anxions to take care of my own, and it

was with that view I sned it as soon as I did. When I
presented the note to my father for payment and he
said he could not pay it, I cannot say whether I then
told him I should sue it : I pave the note to Mr. Tyr-
rell, who knew more about these things than I did : I

gave it to Mr. Tyrrell to he collected : I have no re-

collection of my father suggesting my giving the note
to Mr. Tyrrell : I will not swear that he did not do so :

it was a matter of my own choice to give it to Mr.
Tyrrell: no one suggested it: I did not tell him to
put it into Mr. BulVs hands: Mr. Tyrrell Afterw&rds told
me he had put it into Mr. BulVs hands : I do not recollect
my father having told me so : Mr. Burns was my
father's lawyer : Mr. Tyrrell went where he pleased : I

swear no person told me not to go to my father's law-
yer. When I handed the note to Mr. Tyrrell he asked
me what I wanted with it: I told him I wanted it col-

jodgmem lected: I gave it to Mr. Tyrrell in Toronto: I told my
father I had done so, but I cannot say whether on the
same day or not: I have no recollection of his making
any remark: my ohrject in getting the note from my
father was to sue it: it was my understanding that I

was to sue the note so as to get judgment before the
other parties who were suing. I expect my father went
to Mr. Burns, because most men go to lawyers when
they get into trouble: I know h. went to Mr. Bums
to employ him to defend his ititerest. I cannot say
who served ray father with the writs of Gill and Doug-
lass : I was not present when they were served : of
coiirie Ifelt a little uneasy about my own. I did not
talk to ray fatlier about it at all. I do not know why
my father did not go to Mr. Burns in my case : 1 do not
know how long it takes to get judgment in case no de-
fence is put in. I think it was about two or three weeks
froni the time I handed the note to Mr. Tyrrell before I
got judgment against my father. Ipresented anaccount
against my father before he gave me the note : he said it

was reasonable: I think I have the copy of the account
at home: itwasforwagesfromthetirael was twenty-one,
and it amounted to $1,620: it was at the rate of £45
a-year, and to the time I got the note : it was for an even

years: it was nine years : x am thirty yeaissas . 1

—
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of age
;
this was the first account I had ever presented l ftfuo my father for wages : I drew up the accounMeav ng

'

the figures blank, aud then we talked it over, knd iSf«-year was considered reasonable by both oiZ noparticular sum ^vas agreed upon before. I have been

^Ihe1ar^^7''^"'^^^'^«^^-^3^«^

cenemi fh,L .1
° '^" *^^ ^'^^^ ^^ *he farm

: as a
fn5 r f^^ *^f® "^^^ °o account kept between meand my father as to sales made, and so on • some t^T^«

r".u"A"?orZfY '-

} ^''' "^^^ whate;erToneT
wT tl^i /'^^^ ^""^ "^y ^'^^ °o books of account

mvself and ft'''''' T ^°^ ^^ ^^^^''' clothes for

flml T «! if i"
*^® ^'"^^ ^ ^as twenty-one my father

services Th^^ T settlement of accounts for my
Till I T ""? ^*?<*« «^«ept t^ose in question • mv
there iS'tL'^^''

•^'"^?
\ l^'^

^'' ^^ theses Tsome^wnere in the Sarnia neighbourhood. There has alwav«

Zllm'^ "f ?f
P*

'
° *^« f^rm

:
I alTays ook m!

me and mv 7aThi UTt ""* ^" '^nderstandiJgbetwe^J

hLTtZeltVyV^^ w
7,«^««ot«Igotfromiua«...

than a.strang:^ :7do^ot beC tltec^t'g^
my case"?!^:

''
ft''' ^^L

-"^wingjudgS to"o i^

wL nnXJ A
"''^ ^"^'^ ^^^* *° b«"eve Ibout it : there

ZinJ^""^^ arrangement between me and my father

*o ao wnat was right
: there was no defined period set."

working ?hp fir^u" ""^'' "^y ^a*^«^'« control in

Ind my fathlr S:/k''' ""^7?
agreement between me

fnl^/
lather that he would do what was right by me

ihfnV r ^! u !^u'
agreement I stayed with him • Itbmk 1 would not have continued to work for him if ifhad no been for that agreement : Xr my fathe^ and

Tome settSm Tf '^'-f^F^
*^" "°*« ^^^ause I wishedsome settlemont

:
my father wanted money badlv at th^

hZlol^'^%t P-fase: Ithink my\theVwoSd
was for th.

'^/^^^c^^^^s to any one else : the $1,620was tor tne -i vices of myself s nee I came of aJp nnSfor the services of my wife since I was marrLd?''
Again he says, " My father and myself are on good

47
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ill

1864. terms, and always have been. I sued my father on the

Douglass note. If he was displeased at it he did not express it

;

wird. I think he was not displeased. I do not know who
served him with the writ : I will not swear I did not.

I do not know when my father was served with the

writ : he never told me he was served with the writ

;

if he did tell me so I have no recollection of it. Since

I sued my father I have only been away a few days at

a time. Most of the time my father and myself are

farming at home. We have had no conversation about

my suit against him : he never made any request to

delay the suit or otherwise : he never expressed any
surprise that I should sue him. I swear I do not know
who served the writ on my father : Mr. Bull was to go

on at once, and I believe he did so." Now, upon this

statement of the son, could any jury be told that there

was evidence of any contract, express or implied, that

the father was to pay the son wages ? I think not. It

Judgment, ifl, On the son's statement, just one of those cases in

which a child resides with a parent, living on the

produce of a farm, enjoying a home, having all his

wants and those of his wife supplied, taking and getting

what he requires, without stint, without inquiry, without

charge ; content to live in plenty, and trusting to the

future for any disposition of property or advancement
which his father may make to him. According to the

son's statement his every want was supplied ; he took

and used what money he required, rendering no account

of it ; and yet it is pretended that all this time he was
imder wages, which it is agreed, at the end of eight

years, he is to receive in full, without any deductioa

whatever for the moneys, &c., he had been receiving

and using for himself and his wife during all this term

;

although the father swears that he thought the rate of

wages claimed by his son, at the time the note of the

30th of January was given, was too high, and that he
objected to it on that ground. Then, too, tho charge

for the wife's services seems to me to cast much
suspicion upon the claim, and to lead to the conclusion
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charge
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that it 'vas trumped up at the moment. When one 1864
considers how she had lived in the family, it is, I^
think, a case in which the clearest evidence of contract wL
should be furnished to support the claim. Then look
at the circumstances under which the note was given.
The father was sued by some, if not all of his creditors,
and if not sued by all, threatened by those who had
not actually sued. Desirous to avoid payment of these
debts, as is evident from his own statement, his son
presents to him an account in blank for wages •

it is

filled up at ^45 a year, and ^16 a year tor his wife,
and a note payable on demand is given, which is im-
mediately put in suit, and a judgment by default ob-
tained. To still further carry out his design of defeat-
ing his creditors, the father conveys his real estate,
already encumbered, to his son for ^1,800 in cash, al-'

though at the time, according to his account, this note
was unpaid. It was not taken into account ; was not
spoken of at the time, according to the statement of
the son, who paid this $1,300 (borrowed monev) with-
out knowing even what the incumbiances" on the
property were. The son was aware of these debts
pressing upon his father, though he does say he cannot
fiwear whether they were in suit or not at the time he
got the note from his father. One of them must have
been, the claim of Mathers and McLean, as according
to the son's statement, they recovered judgment before
he did. I do not think that the defendant ^frra/tam
can, by the testimony of his father, make out a stronger
case for himself than appears by his own statement
ol a transaction to which he was as much a party as
Ins father, and as fully cognizant. Then, on this
occasion his counsel was present, and examined him in
explanation, when he might have corrected any inac
curacies in his previous examination, and made the
case as strong for himself as he properly could. The
next occasion on which Abraham appears as deponent
on his own behalf in v?hp.n !,« o„ *„ i..-

- — " •!'• r^TTDaio lu jjia answer in
which occur the following paragraphs:

Judgment.
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.186^'. "3. That I am now 29 years of aa:e, and for the last

Douglass' 8 years 1 have worked for the B&id Joseph Ward, upon
wird. '"* *^**''^' '" ^^^ township ofEtobicoke, as farm laborer

and overseer, under an express agreement that I
should be paid a fair and adequate remuneration for mv
said service.

"4. That said agreement was entered into betweeiv
myself and the said Joseph Ward more than 8 year*
ago, and it was upon such express agreement that I
continued to work for and oversee the farm of the said
Joseph Ward.

"5. That during the said term of8 years I frequently
spoke to the said Joseph Ward about the amount of
wages due me, at which time he always promised to pay
me in full when I should require it, or wish to leave him

"6, That it was always understood between ns that
I should receive $16 per mouth for ray said wages."

judcmeot. Thislatter8tatementisdistiuct,inadistinct paragraph
of the answer. It is urged that it is a mere slip—

a

statement introduced by the pleader, and sworn to by
the defendant either thoughtlessly or ignorant of its

purport. I should be very reluctant to hold a defen-
dant to any mere statement ofconstruction which might
be considered the work of the pleader adopted by the
defendant in ignorance of its real meaning, but her&
is a distinct statement of a fact to which, on his previous
examination, the attention of the defendant had been
called. This answer was sworn to on the 4th of May,
1863. If the pleader was not Mr. BuU, the solicitor

and counsel of Abraham, who was present at his
examination in March, and must have known what was
then sworn to, then the counsel who drew the answer
must have received instructions to make rhe statement
referred to. No counsel would think of making a direct

statement of fact without instructions, whatever license

he might take in putting interpretations upon statements
made to him. It is difficult to believe that the defend-
ant did not understand this specilic allegation, entirely

HL.
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at variance as it is with his previous oath, and one is

the more inchned to believe that he did from his
evidence at the hearing, which varies much from that
given on his first examination, and which, so far as it is

inconsistent with it, I entirely reject, as no reason is

given or pretended why his later statement should be
more correct than the one made so shortly after the
transaction took place, to which both relate. As the
difficulty of his position pressed upon him he seems
to have become more reckless in his statements. The
evidence, however, upon which the defendant Abraham
now mainly relies is not his own, but that of his father.
I have ahready said that I do not think he can make a
better - - for himself by his father testimony than by
his o- hseph, in his evidence at the hearing, after
speakiug of the claims pressing against him in the fall

of 1862 and winter of 1863, and stating that he had
not the means to meet all his liabilities, says, " I think
I did not put my property out of my hands to defeat
my creditors. Before I conveyed to my son he luid
urged me for a settlement. * * The agreement between
my son and myself as to wages was made soon after he
became of age. He asked for wages : I was in poor
health at the time : I told him I could not do without
him, and so urged him to remain : I was in poor health at
the time : no sum was named as wages : I was to do
what was just and right : he often asked me for money,
but I begged off : I was hard up for money, as he knew

:

Ue never got any money from me : he never kept any
moneys in his hands." Now, with regard to this state-
raent, it is to be observed that the son does not allege
in his firat examination that he ever asked his father
for wages before he presented him the account in blank
on the 30th of January, nor that he ever demanded
money from his father ; but, on the contrary, he swears
that he took and used what moneys of his father's
he wanted. How are these statements reconcilable ?
Again Joneph says, " I thought I should be able to pay
him in the year I gave the note, but the crops turned

51
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J^4^ out badly : he saw I could not pay him, and he pressed
Douglass me for a settlement and a note." Is this likely ; that a
Ward, man i Joseph's distressed circumstances expected to

pay $1,620, for eight years accumulated wages, out of
the crops of one year ? Does the son say he pressed
his father for a note ? Again, he says his son " always
paid me the proceeds of what he sold at market." Does
the son say this ? Although Joseph swears positively
in his examination before Mr. Bacon that he went with
Mr. Tyrrell to Mr. BuWs office, he swears now that
this was a mistake as he did not go. Again he says,
" I wa annoyed when my son sued me : I had never
been sued before :" (which afterwards he admits is a
mistake) " I did not think my son would have sued me

:

I would not have given him the note if I had thought
he would

:
I was surprised and grieved. * * After my

son sued me I reasoned with him about it : I expressed
myself as displeased : we were angry with one another

:

Judgment, he would uot mind what I said : J got into a passion
with him when he asked me for the note : he said he had
often asked for money, and hoped at any rate to get some
money by that time : he shewed me what wages others
havi got

:
I thought he asked me too much, but he said

others got as much, and we settled upon that amount."
This evidence which I have quoted cannot be said to re-
late merely to collateral matters. It is important in two
of the essentials of the case. In the first place, in regard
to the terms on which the son lived with his father,
whether as a member of the family, or as a servant
seeking wages

; and in the second place, as to the cir-

cumstances and purpose under and for which the note
for the alleged wages was given. Now, not only are
these statements entirely at variance with those of the
son, made on the first examination, which alone, in my
opinion, would be sufficient to deprive the son of any
benefit from them, and to throw discredit upon them, at
all events, so far as he seeks to use them, but are they
consistent with truth ? What object was there in giving
the gon this note of the SCfch of January, payable on
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demand, if it was not to enable him to sue it forthwith ?
Why not have made the note payable at a distant day •>

The son swears that his father himself suggested the
form of the note. Why, {{Joseph did not wish to give
the note, or did not wish to be sued upon it, did he not
set .6 off against the purchase money of the land, or why
did the son not insist upon this, if it was not understood
between them that judgment and execution should be
obtained against Joseph upon it. to sweep away all his
remaining property? If, before he conveyed his real
estate to his son, the latter had, as Joseph swears, urged
him for a settlement, why did not the son insist upon so
ranch of the money due him forwages going in discharge
of the purchase money, instead of borrowing and paying
his father $1,300 in cash ? Can the statements of
Joseph be believed, contrasted with the evidence of his
«on, and the surrounding facts ? I have come to the
conclusion that it cannot be relied on, however honestly
and fairly it may have appeared to be given. If we are J-'dgment

at liberty to look at Joseph's examination before the
examiner, taken before his answer was put in, it will be
found m most important particulars at variance, or at
least inconsistent with his evidence in open court.
Although Abraham ought to have the most interest in
sustaining the note and judgment, one cannot fail to see
that Joseph, who might well be indifferent, seems the

transaction, a circumstance not unimportant, consider-
ing the nature of his testimony. Indeed it is evident
that he intended and expects advantage to himself from
the arrangements with his son. Can he then be con-
sidered as speaking without bias ? As to the pretence
that the defendant Joseph has a piece of lar.d near Port
fearnia, which his creditors can get at, the only explana-
tion we have as to it is that given in his examination
before the examiner, in which he states that it is a farm
lot of thirty or forty acres, which he purchased from
Mr. i2/'-''6'// for ±'500. with which Hum ho;»o»«i a xv_
property he sold to his son. Whether a farm lot of

63
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1864. thirty or forty acres in the township of Sarnia is worth

loggias £500 does not appear, and but for the examination of
V.

Ward

\

lU

Judgment.

the defendant, it is very probable his creditors would

never have known of its existence.

Upon the whole, I think the note should be declared

as given without consideration, and that the judgment
founded on it is fraudulent, and void as against the

creditors of Joseph Ward, and that the defendants

should be ordered to pay so much of the costs of the

suit as relates to it.

Spraooe, V.C.—Since the argument on re-hearing

I have carefully gone over the depositions of the

defendants before the examiner, their answers, and
their evidence, and that of other witnesses in courts

and the result, I must confess, has been 'o shake some-

what my faJth in the truthfulness of che account given

by the defendants of what passed between them upon
the son coming of age ; and I hardly need say that

my doubts have been increased by the view of the case

taken by his Lordship the Chancellor and my brother

Mowat.

What weighed with me at the hearing was, that such

an arrangement was highly probable under the circum-

etances ; and it was sworn to by two men whom I was
unwilling to believe capable of the fabrication of a

deliberate falsehood upon oath.

It is putby counsel for the plaintiffs, that the evidence,

especially of the son, amounts to no more than this, that

the father promised only generally, to do what was
right by his son, and that there was no agreement for

wages. I do not so read the evidence. If true, it

proves an agreement for wages, the amount to be

settled at some future time. 1 think such an arrange-

ment probable. I have often said that such a claim set

up by a son should be jealously scrutinized by the court.
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A son frequently remains with his father assisting hira 1864.
npon his farm upon the faith of his compensating him
in some other way than by the payment of wages.
Such was often the case in regard to the eldest son be-
fore the abolition of the law of primogeniture. In
such cases it would be a surprise by one upon the other
if, on the one hand, a claim were made for wages, or,
on the other, for maintenance and clothing

; and such
claims when made hflve been discountenanced by the
courts.

Bat the circumstances of this father and sou were
widely different. The father was embarrassed and in
ill health

: his farm was heavily mortgaged. The
son was his own master, and in a position to eani
wages elsewhere. If, upon tiie son coming of age,
anything passed between him and his father as to his
remaining and workiLg the farm, it would almost
certainly be that he should receive wages. That the j^^ „
son should remain as an expectant upon his father's

"
"""''

bounty, the son being, as he was, one of live children,
would be mere fatuity. The only other alternative is
that the son, after coming of age. determined upon
Btaymgwith his father without compensation, or hope
of compensation, in any shape, and that they so agreed.
This also may be discarded as most improbable.

I think, therefore,that what both father and son concurm swearing took place, did in all probability take place

;

the circumstances are all in its favor. The question is
whether, because of certain discrepancies in their
statements, we are to discredit them. I do not attach
much weight to the circumstance of no wages having
been paid during the whole period ; for it is easy
to understand that the father, having pressing occasion
tor all the money earned by the farm, would be likely
to defer his sou's cla.m to those ofothers, from time to
time, until the preaanrp nf /tfh/nn «!..: ^_ 11 4 1 •r "-.,v. -^ir :111a ;;uiiipciiua nin»
to make a choice. But the discrepancies are certainly



«?^

S6

1864.

CHANOKST BEPOBTS.

Douglas

Ward.

ii1

! <i

I 'I

serious : there are some that it is difficult, some ,that

it seems impossible, to reconcile. 1 should not, how-
ever, from my experience upon circuit, set down a
witness as unworthy of belief because, upon giving his

vivd voce testimony, he stated facts differently from
what he had stated them iu answer or by affidavit.

This arises from carelessness, very censurable careless-

ness certainly, but still from carelessness in not seeing

that the deponent's meaning jvas accurately expressed
in the written document. Still, after making allow-

ance for this, it is not to be denied thai' there are

discrepancies and inconsistencies between the different

statements of the same party, and between the state-

ments of the two parties in relation to the same trans-

action, which shakes one's confidence in their truth-

fulness. The evidence of he father at the hearing
impressed me favorably—more favorably than that of
the son. I thought he told the truth in regard to what
passed upon hie son's coming of age. The other mem-
bers of the court, assuming that his demeanor was
in his favor, that to all appearance he was candid and

Judgment, truthful, Still think that his evidence and that of his son
outweighed by circumstances to which they attach
great weight; that there is much to discredit them,
and that the proper conclusion upon the
whole evidence is, that there was no such agree-
ment for se/vice and wages as is set up. It may be
that t ey are right. The inclination of my opinion is

still the other way, and I cannot concur in reversing
the decree.

MowAT, V.C.-—The plaintiff on the 16th of March,
1863, recoveredjudgment against the defendant Jb»<jp^

Ward, for i;299, lis. 2d., damages, and ^13 43. costs,

and placed a writ of execution against his goods in the
sherifFs hands; and the object of this suit is to set

aside a prior judgment and execution against Jo«ep/i in

favor of his son, the defendant Abraham, as being a
fraud against Joseph's creditors. The defendants deny
the fraud, assert the good faith of the transactions
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which have taken place between the father and son, and
say (amongst other things) that when Abraham came of
age he remained with his father, (a farmer,) and worked
for him under a verbal agreement that he should receive
wages for his services

; that wh-n the son married he
took his wife to his father's house ; that his father
agreed to pay for her services also ; that the father in
this way became indebted to the son for eight years'
services of himself, and three years' services of his wife •

that on the 30th of January. 1863, they came to a
Bettlement,and the amount then due the son, asadmitted
by the father, was $1,620 ; that for this sum the father
gave the son a note, payable on demand ; and that
the son brought an action on this note, and recovered
the judgment which is now in question.

57

1864.

It 18 well settled that proof of services rendered by
relatives to one another, living under the same roof
does not m law imply a contract that such services J"d4j»e«,
Bhall be paid for. The law, in the absence of evidence
either way, presumes the contrary, Davies v. Davies, (a)and the courts in this country have justly viewed with
special disfavor claims for services made against a
father s es ate by children living with him as members
of his family. It has been considered that to encourage
such actions would have a most dangerous tendency,
especially m reference to the rights of bond Mecreditors, and it is a settled rule that no such actCn

i i!-,T!^''*
*° ^""^'^^^ '°°*^^«* between the fatherand child that the latter " shall serve for wages, as anyother hired person would do." Sprague v. Nickersol,

(6) I may add that if public policy demands that anexpress con ract shall in such cases be shewn, so alsowith equal distinctness it must require that the evidence

and fl r'''' """"^T^
'^"" ^' «^^^'' disinterested,and free from reasonable suspicion.

(«) 9 C. & p. 87. (b) I U. C. Q. B. 384
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Then what evidence is there of an express contract

in the present case? The defendants ha7o given no
evidence of it by witnesses called by themselves ; but

the plaintiif has read the son's examination before the

examiner shortly after the filing of the bill, and the

depositions of the father and the son at the hearing
;

and these contain what evidence there is of an express

agreement. The plaintiff also wished to read against

both defendants the examination of the father before

the examiner, but this was objected to on behalf of the

son, and I have therefore considered the case without

reference to that examination.

What the son said on the subject before the examiner
in answer to questions by the plaintiff's solicitor, was
this :

" There was no definite arrangement between
me and my father as to my wages : it was the under-

standing that he was to do what was right : there was
Judgment, no definite period set." In answer to a question by his

o'vn solicitor, he added the following explanation

:

" There was an agreement between me and my father

that he would do what was right by me if I stayed

with him after I came of age."

The father's account of the matter at the hearing

was this :
" The agreement between myself and son

as to wages was made soon after he became of age :

he asked for wages : I was in poor health at the time

:

I told him I could not do without him, and so wished
him to remain : no sum was named as wages : I was
to pay him what was just and right."

Now I think this evidence is insufficient to establish

an express contract such as the law requires, for several

reasons.

I think it insufficient, because it is the unsupported
testimony of the very parties interested in establishing

an express contract. The father is interested as well as
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the son, for it is plain from the evidence that the
transaction, if sustained as against hi« creditors
secures a home for the father ; and if the transaction
18 not sustained he must begin the world anew. If
there can be any cases in which it would be safe or
proper to accept the un pported evidence of persons
so situated, as sufficient of itself to establish an
express contract of hiring between father and son, I
think that such cases must be extremely rare, and
that the present case is not one of them.

I further think the evidence insufficient, because at
best It gives only the present recollection of the parties
as to a conversation which occurred eight or nine years
ago, and the exact terms of which it is essential for us
to know, in order to form a satisfactory judgment
upon it for the purpose for which it is oflfered. A very
slight change in the language employed would deprive j^^.,,the conversation of all appearance of a contract.

"

I also think the evidence insufficient, because in some
most important particulars of the alleged agreement^e evidence does not support the answer of the son
His answer states the agreement to have been " that
[he] should be paid a fair and adequate remuneration
for [his] said services ;" and further states, " that it was
always understood between fthem] that [he] should
receive $16 per month for his said services ;" " and that
his board and clothes were to be independent of his
wages It was on the basis thas set forth, namely,
of $15 a month over and above board and clothes, that
the alleged settlement took place ; and there ie not oneword to support the allegations of the answer in regard
to either point; and on the contrary both defendants, in
their evidence, distinctly admit that no sum whatever
was named until the time of the settlement. There is a

xna. „ne boaxu auu ciothmg aiiould be in addition to
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1864. the wages, and also as to the alleged agreement to

ctong'u^ pay the wife .vages.
V.

Ward.

t

!1

\i d

I think the evidence also insufficient, because a

definite agreement must be established in order to-

maintain a claim like that in question ; and the son

expressly declared, in his examination before the ex-

aminer, that " there was no defined agreement between

him and his father as to his wages." What passed

between them he calls in one place an und rstanding,

and in another an agreement; but, whether he desig-

nates it as an understanding or an agreement, all thai

in either case it amounted to, according to his own

evidence, was, " that his father was to do what was

right;" "that' his father would do what was right by

him if he stayed with him after he came of age." I

think we cannot assume the alleged agreement to have

been more definite in its character or terms, or more
jttdpneBt.

fayorable to the son, than the son in his evidence thus

states it i;o have been. What he there tells us of it

fairly implies, I think, that the amount and mode of the

compensation were meant to be entirely at the will and

\ according to the judgment of the father. It would natu-

rally depend upon his father's means from time totime

;

and consistently with all that we are told took place, h&

might have contemplated making the compensation in

money or in land, and either in his lifetime or by hia

will. The son might not unnaturally be on the whole

content with such an understanding ; sons have often

remained long under the parental roof with no other

understanding. The son here may even have thought

it best for his own interest to remain and unite his

exertions with those of his father and family for their

common benefit. A father's prosperity is to the advan-

tage of his children ; the more he acquires, the more he

can give them ; and they are sufferers by his adversity,

as well as he is himself. But whatever, in the present

'

instance^the son's motives mav have been; whetherthey

!;
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are to be fonnd in filial affection or in his opinion at 1864
the time of what was for his interest, I think, looking ^B^^^T
at the whole of the evidence, that he was satisfied to v/^1
trust entirely to his father's discretion and future means
as to whatshould be right between them if he remained.
I think there was no contract between them, and
no idea on the part of either that thej had made
a contract which the sod r,. to have the power
of suing upon, if the fathr,- bhouiu fail to fulfil it.

I think this view is entK-^l^v confir ned by the snbse-
quent acts of the parties. 1 ^ <*,!.iutted that for eight
years the alleged agreement was allowed to He dor-
mant. No memorandum was made ot it during all this
time. It is part of the son's own testimony, notwith-
standing, that he got money from his father whenever
he needed it

; that of the proceeds of sales made from
time to time of farm produce he used what money he
required for himself and his wife; that he and his
wife got their board from his father

; and that they
got their clothing from him also, or paid for it with
his money. But no charge was made for anything by
the father against the son; and no credit was given
by the son to the father. la fact, no account whatever
was kept between them. No entry was made between
them by either in any book; and noaccount was pre-
pared until the father had become insolvent and his
creditors were expected to take all his property Andnow to account in part for all this, the story i^ that
the board and clothes of both the son and his wifb were
to be m addition to their wages, instead ofboth or
either being in lieu of wages or being a set-off against
their v^ages; and that any money the son got from

o .m Th"'"^'"'"^^*^'^"'^™« was by way
of gift. The circumstances appear to me to indicate
very strongly that the son was not working on the

iThJ'lZ
'''^'"'''' ^^''^ '''""°'' ^ '^' defendants

Ju(lt;inen«.

iay

I further think the evidence insufficient to sustain
VOL. XI, _
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1864. the defence, because, while the defendants admit now
that no sum was named for the son's wages until eight

years' service had been completed, there is no evidence
whatever, not even in the examinations of the defend-
ants, that the sum allowed was a fair and reasonable
sum to allow for the services performed. Two things

were surely necessary for the defendants to establish :

first, that there was an express contract that the son
should be paid (to use the words of the answer) •' a
lair and adequate remuneration for his services ;" and
secondly, that the sum allowed was a fair and adequate
remuneration. The second point is quite as important
as the first; and as, confessedly, we cannot assume
without distinct proot that there was an express con-

tract, so neither do I see on what principle we can as-

sume without evidence that $5 a-month, in addition

to board, clothing, and personal expenses, is a fair

allowance for a female servant ; or that $15 a-month,
in addition to board, clothing and personal expenses.

Judgment,
jg ^ f^jj. allowance for a farm labourer, who, we are

told, was also overseer when other farm servants were
employed, and who "did the marketing" under his

father's directions. Considering the relationship of
the parties and the circumstances of the case, I am
clear that the onus of proofin regard to both the points

referred to was on the defendants.

ilH

But when the transaction of the 30th January, 1863
is considered in connection with the other transactions

of the same period between the lather and the son, the

diflSculty of sustaining it is immensely increased. The
contention of the plaintiflf is, that all these transactions

formed so many parts of a scheme between the father

and son for defrauding the father's creditors :

placing his property beyond the reach of the creditors

and at the same time interfering as little as possible

with the father's enjoyment of it. The evidence

appears to mo to go far towards supporting this con-

tention. At the dale referred to the father was confessedly
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insolvent, and his creditors were pressing on him and 1864
were expected almost immediately to sweep away all his "5^^
property. He had for some time been " hard up "

for S'
money, but by the winter of 1862-3 his difficulties had
increased beyond redemption. The son was aware of
all this. In January, 1863, a number of persons
brought actions against the father, and their claims
amounted to a considerable sum. Certainly one and
probably all of these actions were brought before the
alleged settlement between the father and son took
place

;
and the son knew of them when they were

brought
;
his father told him of them. An account is

said to have been made out on which the settlement
took place; but when this so called account is produced
it IS found not to be drawn out in the usual way
accounts are drawn out before a settlement, but to
commence with declaring that the settlement had
already taken place.

This 80 called account was for precisely eight years'
wages of the son, and precisely three years' wages of J"d«.nen..

the wife; there was no fraction of a year in either
case

;
and the account does not even name the date from

or to which these wages were charged. No credit is
given, and it appears from the evidence that none was
asked, for any payment or set-oflf whatever. The father
drew the note which was given for the amount, and it
was his own unsolicited act to make it payable on
demand, though he knew he could not possibly pay it.
The son's object in getting the note, as he himself
admits, was to secure it so as to get judgment before
the other parties that were suing, an object perfectly
egitimate if the debt was due and the transaction
iH>na Jide- Immediately after getting the note he
delivered it to a friend to put it in suit for him, because,
as he states, from the appearance of things he feared
others might levy on his father's property before him.

^j.„, .n „x^ appcaranco to all me smts except
the son's

;
no appearance was fijed in the son's suit ; a
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judgment was therefore obtained therein on the 19th
October (1863) ; and an execution upon it was put into
the sheriff's hands before any other creditor got exe-
cution, except one firm who appear to have commenced
their suit in the previous autumn. Under these circum-
stances, all the father's goods and chattels were seized
and were bid in at the sale by Abraham's father-in-law.
They yielded an amount far below the amount of the
son's execution. While these goods were under seizure
the father, notwithstanding his confessed difficultiesand
hopeless insolvency, bought from a friend a lot of land
in the west, which, eighteen months afterwards, he
acknowledged that even then he had never seen, gave a
mortgage for the purchase money (over iJ600,) not
upon the lot bought but upon the homestead which was
already heavily mortgaged, and thereby reduced by
£500 the value or apparent value of his interest in the
homestead. On the very next day he conveyed the
homestead, subject to the mortgages, to the son, not in
satisfaction of the debt said to be due the son at the
time, but for $1,300 cash. Indeed 'he supposed debt,
as we are frankly told, was not once ailuded to by either
party throughout this transaction ; and yet according to
the son's evidence, and though he was living at the < 'me
in the samehouse with his father,and though the bargain
was made between them there, the father did not tell,

and the son did not know, what the father wanted the
mone} )r or why he wanted to sell the property. The
$1,800 was borrowed, we are told, by the son from his
father-in-law, who shortly afterwards bought in the
goods at the sheriflf's sale. I think it clear, from the
dates and the evidence, that the loan was arranged
before the purchase of the Sarnia lot was made, and
in contemplation of it, though I assume that, so far as
the vendor of the Sarnia lot is concerned, the sale by
him was perfectly valid and binding. Three weeks after
80 borrowing the money the son had forgotten whether
he had given a note for it or not. The son, we are told,
agreed to pay the mortgages on the property, and they

i
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amounted to ^1.750; but three weeks afterwards he
had forgotten and could not toll within £500 the
amount of them; said they amounted to £1 250 or
more

;
and could not tell whether this was near themark or not. Of the $1,300, the father sava he applied

f400 or more in paying pressing demands, thepartic-
ulars of which we hear nothing of; and the remainder,
not to pay his debts, but to the supportof himself and
his family. After all these transactions no difference
so far as we are informed, is to be seen at the farm!
The lather and his family, the son and the son's wife
lived together there previously

; they continued to live
there afterwards

; aud they live there still, or did sowhen this cause was heard. There was no change in
their abode, and none that we hear of in their mode of
living. No change, as the son admits, was contem-
plated when he agreed to become the owner or nominal
owner; and none has hitherto taken place, nor is anynow m contemplation. ^

The examples I have given of alleged forgetfulness
on the part of the son, I think there is no accountTng
tor, If the transaction in question were bondjide: butthey are quite intelligible if the alleged debt and

. .purchase were mere pretences contrived by others
'

'""

whose scheme the son was merely the passive though
willing instrument of carrying out.

• The facts connected with the son's purchase of the

^SrffrV'''"' 'T^''
development in case the

plaintiff, after she issues her execution against lands,
should be advised to take proceedings to se tha
transaction aside

; but taking together fll the tlcts ohe case as they appear to us now, on the evidence ofthe father and the son, in reference well as to the*on s purchase of the homestead as to the debt said tobe due by the father to the son, I think that if til e

_ -_ ,.--.i.„„tj ^^ ^ „yurc cannot judicially act uoon
F.^aud, to give it a chance of success, must aLme some

85
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Ward.

i H I-

1864^ appearance of fair dealing ; and there seems (o me no
Douglass more of that appearance in the transactions of these

defendants than must be expected in every case of at«

tempted fraud.

There are many other thhigsin the son's statementa
which seem to me uttesly to destroy the value of bis

testimony on any disputed point, if the facts already
adverted to need any addition for this purpose. Thaa
he says in his answer, " It was always understood
between us, that I should receive $15 per month for

my said services." But so far is this statement from
being true, that both the father and the son in their

subsequent examinations have admitted that no rate
was agreed to before the settlement which is now in

question; and the so-called account is stated to have
been for this reason rendered in blank ati to the rates.

Judgment.
Again, the period named in this so-called accountfor

the son's services is eight years, and the same period
is named in the son's answer ; but so little impression
had the important fact of the .jeriod he had charged
and been allowed for made on his mind, that in hi»

examination, three weeks afterwards, the period he
swears to is nine years instead of eight, making a
difference of one whole year.

Then again, in one part of his examination he said,

"At the time I got the note I had no intention of suing
it;" but after other matters had been talked of, that
point was again pressed upon him, when he cin itted:
•' My object in getting the note from my fa.-!, jr was to-

sue it. It was my understanding that I wis t sue the
note so as to got judgment before the other parties
who were suing."

In his examination three weeks after the settlement^

speaking of havi g sued his father, he said :
" If he

was displeaacd at it ho did not express it. I think he

-.t
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was aot displeased. * * I do rot know when my lather
was served with the writ. He never told me he was
served with the writ. * * We have had no conversation
about my suit against him. He never made any request
to delay the suit or otherwise. He never expressed any
surprise that I should sue him. * * My father did not
hesitate in giving me the note." As to putting the
note in suit, he said :

" I told my father I had done
so. * * I have no recollection of his making any
remark."' But the father, in his evidence before the
court, gave a very different version of these matters.
He said, "I was annoyed when my jon sued the
note; * * I was surprised and grieved. * After my
son sued me I reasoned with him about it ; I expressed
myself as displeased ; we were angry with one another.
* * He would not mind what I said. I got into a passion
with him." The son was then put into the box, and
contradicted his own account given when the transac-
tion was recent. He said, " I heard my father give his
evidence. It is all correct, so far as I know ; I was

^"•*«'"'"'*

living in the house wit: ' in when he was served with
the writ at my suit. We had some talk about it shortly
afterwards. I had forgotten—I did not recollect it
when I was examined before I now recollect that he
was rather angry about my suing him ; he seemed
angry." Is it possible that the son recoll-cted a fact
of this kind eighteen months after it occurred, which
three weeks after its occurrence he had no recollection
of, and even swore that it had not occurrt ? Is it
possible to exclude from one's mind the conviction that
father and son thought at the hearing that there would
be less appearance of collusion if the father was said
to have been angry at the son's proceedings ; and that
it 18 to this we owe the flat contradiction betwr.'^n the
son's sworn statements on the two occasions '.

I believe that the impression my brother Sjrragge
formed of the son fr^^m his manner in givir,g evidence,
was unfavorable to him. ijut in regard to the father
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J864^ the reverse \ms the case. The father'ii mairier was
Douglass like that of an honest witness ; but thoUf:h a inithfui
w«d. or an imtruthiVa manner is an ai-^, and nhaa a vah.

able aid, in judging of the credibiiity of a witness, it

is certainly no ir^fallible tetit of it. Falsehood is often
able to clothe itself in the gtirh of truth ; and I must
say that I think the disputed iacts here are of such a
character that, under the ackr.ciwle.tged eirc.jmstancea
of the case, they ought not to be iieH ssiabii«!i*3d d;-

il^e unsupported evidence of any witness so nrLxed up
.vHh nM that is suspicious about the transactions in
^ioiiirov iray as Joseph Ward was, no matter who such
wits" Biuy be, or how plausible may be his tone,
laEgu&ge, and demeanor in giving hie testimony. I
think also that even Joseph's deposits oji, when care-
fully considered, is open to much observ>ition.

On the whole case, my opinion is that tin judgment
and execution of the defendant Abraham should be
declared fraudulent and void as against the plainti£F

;

jodpnen. *^** ^^^ plaintiff is entitled to the money levied under
Abraham's execution ; that Abraham and Joseph should
pay the plaintiff's costs ; that the sheriff should have
his costs from the plaintiff, and that they should be
repaid to her by the defendants Abraham and Joseph
Ward,
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MoORE V. RiDDELL.
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Mortgage—Partnership debt—Separate security by one partner—
Application ofpayments.

One partner of a firm gave as security for half of the partnership
indebtedness a mortgage on his separate real estate, the other
partner gave an indorsed note for the remaining portion of the
debt

;
subsequently payments were made to the creditor on account

of the joint debt, which he credited on the note, claiming to hold
the mortgage for the entire balance.

Held, that an assignee of the mortgagor was entitled to have one-half
of all sums whjch had been paid out of the partnership assets
on account of the debt credited on the mortgage security.

This was a suit to foreclose a mortgage executed by
the defendant Andrew Riddell, for the sum of $1000,
in favor of the plaintiflF; a decree was made referring it
to the Master to take the usual accounts between the
parties, when the Master found the sum of $568
principal, together with interest and costs due to the S'^'en'^nt.

plaintiflF, and reported the same accordingly ; such sum
of$568 being the amount of principal money remaining
due by the partnership firm of Monaghan and Riddell
to the plaintiflf, in respect of their dealings with him as
a merchant.

Prom this report the defendant Riddell appealed on
the grounds stated in the judgment, which appeal was
dismissed, and the order dismissing the same was set
down by Riddell to be re-heard before the full court.

Mr. Bhke and Mr. Welh for the appellant.

Mr. C. S. Patterson and Mr. J. C. Hamilton for the
plaintiff.

Reed V. Bordman, (a) Cuvmings v. Glassup, (b)

(a) 2o Pick. 441. (b) t U. C. Q. B. 364.



70 ChANOERY SEPORTS.

1864^ Young v. English, (a) Haywood v. Loma^c, (b) Chase
Moore. V. Box, (c) PevHs V. Roberts, (d) Lindley on Partner-
Kiddell.

Judgment

ship, 360, were amongst other authorities referred to.

Vankouohnet, C—On the hearing before me of the
appeal against the Master's report, the only question
argued was one of fact upon the evidence, and that was
as to whether the agreement alleged to have been made
by plaintiff to apply the moneys received from the firm
of Monaghan d Riddell, on the mortgage given by
Andrew Riddell, one of the partners, charging certain
real estate with one-half of the debt due by the firm to
the plaintiff, had been made out, and I decided in the
negative and dismissed the appeal. I inquired of the
learned counsel who argued the appeal, if in the absence
of agreement the plaintiff would not have a right to hold
the security and the other surety severally for any
balance that might be due, and I understood him to
express the opinion that he might do so. On the
rehearing, however, it was contended that each surety
(the mortgage representing in effect one of them) had a
right to insist that the moneys received by the plaintiff
should be applied ratably in the reduction of the
respective amounts for which the sureties were liable,
and the case of Perris v. Roberts was cited in
support of the position. An examination of this and
other authorities has satisfied us that the surety has this
right. The Master of the Rolls, in the case of Pearl
V. Deacon, soems to assume it as settled law. From
the case of Bardwell v. Lydall, {e) the rule appears to
be the same at law as here. We were yesterday
furnished with a note of the case of Coates v. Coates, (/)
which confirms this doctrine, as stated in 24 Beav. 186.
The case will therefore go back to the Master for
correction on this head, the mortgage to be reduced in

(a) 7 Beav,
(c) 2 Free.

(«) 7 Bmg,

10.

26l.

489.

(*)

(4)

I Ver.
I Ver.

24.

34.

(/) 9 L. T. N 797-
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amount by one-half of the moneys received by the 1864.
plaintiff on account of the debt of the firm to which ^li[^
this mortgage had relation. We all concur in thinking Riddeu.
that the agreement has not been proved.

Spragoe, V.C, concurs.

MowAT, V.C—This is a re-hearing of an order of
his Lordship the Chancellor dismissing an appeal
from the Master's report. The facts are these : The
defendants Andrew Riddell and yohn Monaghan were
partners in trade, and the present suit relates to a
debt of $2,000 due by them to the plaintiflF. For this
sum the plaintiff, in December, 1869, accepted from
them security, viz., a mortgage on private property of
Andrew Riddell (or $1000, and a note of the firm en-
dorsed by one Mrs. Reeve for the other $1000. Her
name was obtained through the instrumentality of
WtUiam Monaghan, a brother of John, and who appears
to have acted for John in the business of the firm gen- Jud«me«f,

erally. Mrs. Reeve understood her note to be given as
a continuing security, but the evidence disproves the
statement that there was a like ULiierstanding in refer-
ence to the mortgage. In November, 1860, the debt
being stUl due, the firm gave the plaintiff, as collateral
security, ten promissory notes of $100 each, made by
the firm and indorsed by Robert J. Riddell, a brother
of Andrew, and payable at intervals of a month. Seven
of these notes and part of the eighth have been paid
out of the partnership funds. The balance due on the
eighth note and the whole of the two remaining notes
are unpaid. In January, 1861, the defendant Andrew
RtddeU exec'^fpd an ante-nuptial settlement of the
property, subject to the plaintiff's mortgage; and the
plaintiff, on the 13th January, 1863,filed his bill against
Andrew Riddell and Robert Johnson, the trustee of the
marriage s- tlement, claiming to hold the nronfirtv for
the balance :f the debt due the plaintiff by the firm
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The Jefeiuliviit^ cla?m that the payments made on
the notes should have been applied in discharge of
the 5 lortgage

; or if not, that one-half should have
been so applied. The latter point appears not to have
been raised before the Chancellor.

The ground of the defendants* contention is that, as
they say, it was distinctly agreed with the plaintiflF
when the mortgage was given, that the first payments
the firm should make should be applied to the
satisfaction of the mortgage

; that this agreement
was expressly renewed when the ten notes were given

;

that A7idTew had refused to give the mortgage, and
that Hobert had refused to be a party to the notes,
until the plaintiff had consented to such application
of the first payments ; and that the sums subseqv ,^tly

paid on the notes, were all paid and accepted hy Moore
on the distinct understanding that they should be so
applied, and in reliance by Riddell on the agreement
that had been made for this purpose. The plaintiff
denies that there ever was any such agreement or
understanding. His oath and that of Andrew Rid-
dell are directly at varia ce. The only other express
evidenc. ''the-Ueged; reement on either occasion
is that of RobeH y. Riddell, who narrates the conver-
sation he had with the plaintiff before the ten notes
weri given, ii dliam. Mona;, kan, who ib evidently a most
willinju witness for the plains ifs, hiis^iven ev? lunce eup-
portinjr the plaintiff 'rt case • / 8tron.?1y and distoictly.

The case depends o he inparative credit which,
under all the circumE* .e thecase, isto >e attached
to tlie testimony of i -se twi witnesses reB}>ectivei

,

.

The onus of proving the agreement or understand-
ing, or a specific appropriation subsequently, rests
with the defendants. The plaintiff' has not to prove a
negative, and cannot be charged with negligence in not
having provided himself with the means of distinctly
proving a negative. On the other hand, if the facts
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1864.
are as the defendant Andrew Riddell alleges, it would
have been natural and easy for him to have had the
agreement put in writing when the mortgage was given,
or afterwards when the notes were given. Or if he could
make the appropriation as he made payments on the
notes, he might have put it in his power to give now
either written or other irrefragable evidence of such
specific appropriation. Clear and distinct evidence is
not the less necessary when it is considered that the
purpose is to avoid payment f a just debt, and to give
Andrew himself and his family the benefit of holding
his property free from the debt. But instead of such
evidence, all we have is the contradicted testimony of
a single witness, who is a near relative of Andrew's,
and was closely connected with him in business. An
attentive examination of the whole evidence, in con-
nection with the observations made upon it by counselm both sides, satisfies me that the utmost either party judgmant.

co'ild reasonably hope to make out from it, would be
)iV(.t there is a slight probability that the truth is on

the onr de rather than on the other. But first the
Master, d afterwards his Lordship the Chancellor,
came to the conclusion that the weight of evidence
was not with the defendants but against them ; and I
think there is nothing in the evidence that would
warrant us in reversing this conclusion and holdi- ^-

the defendants' case to be established. In a case like
this our judgment cannot properly or safely turn on a
slight probability of the truth being on the defendants'
side rather than on that of the plaintiff.

The other point taken for the defendants on the re-
hearing before us, and which was not takt , before the
Chancellor, remains to be considered. It is said that^
if the payments were not st ocifically appropriated,'
the law will appropriate them ratably between the two
securities

:
and this view, I think, is corrpct. The case

cited of Ferris v. Roberts, seems to support it -: here
there were originally two debts, one secured by the
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1864. bond of a third person, and the other a sin;ple con-
tract debt, for which there was no security. The debtor
stated an account of both debts, and gave a bill of
sale to the creditor towards satisfaction of the whole
amount

;
and it was held by the Lord Chancellor that

the money raised by the bill of sale should be applied
proportionably to the two debts. I do not see any
substantial difference between this case where two
debts, one secured by bond and the other by the
debtor's own simple contract, were subsequently blend-
ed, and the case before us, where one debt was subse-
quently secured, part by mortgage and part by an
indorsed note. There certainly seems quite as strong
reason in the latter case as in the former, for holding
that all payments made generally should go to reduce
the two portions of the debt ratably.

Pearl v. Deacon (a), which was not cited at the bar

by the defendants of il250 to one Pearson, for half of
which the plaintiff had indorsed a note, and for the
other half one Castles, who does not appear to have
been a party to the suit, had indorsed another note.
The defendants afterwards took a mortgage from
Pearson, without the plaintiff's concurrence or know-
ledge, to secure the loan, and had realized from the
property embraced in it £116, which they wished to
apply to another claim they had against Pearson.
The Master of the Bolls, after holding they had no
right to do this, declared his opinion to be, that
"whatever the defendants have received ought to be
applied ratably in discharge of the whole debt, and
that the plaintiff is only liable to pay half the balance."
Pearl v. Deacon was appealed on other points, but no
objection was made before the Lords Justices, to this
mode of applying the payments.

The view taken in these cases of the rights and liability

{«) 24 B. t86.
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of a surety for part of a debt, accords with that taken
in the cases which his Lordship the Chancellor has
brought to our attention, viz., Bardwell v. LydaU (a)
Raikes V. Todd (b), Paley v. Field (c), and Coatea v.
Coates.

On the authority of these cases, I think we must
hold that the payments made on account of the $2,000
debt, must be applied ratably, in discharge of 'the
whole debt, and that as the mortgage was originally a
security for but half the debt then owing, so now it is
a security for but half the balance still unpaid. Mrs.
Beeve'8 note is the plaintiff's security for the other
half. The Master having charged the whole balance
against the property, I think t^at, to this extent, his
report must be varied.

75

1864.

Moore
V.

Ridde.ll

Eabley v. McGlLL.

specific performance—Fairness of contract.

A contract to be specifically performed must be equal, fair andcertain m Us terms, and founded on good consideration. Where
therefore a woman, under the impression that she held a life

the fee thereof, and also an annual allowance of /lo partly inca.h and partly in produce, charged upon other lands.' agreed osell her .nterest m such two acres to the owner of the other landsm consideration of his paying her the /zo all in cash, the «,ur

'

under the circumstances, refused to enforce the specific performance of the agreement
periorm-

The bill in this cause was filed by Francis Farley,
of the Township of Clarke, against Mary McGill,
widow of John McOill, formerly of that township
yeoman, who died in the year 1840. possessed of afarm of and, and having first made his will, as set
forth in the judgment.

Judgmeut.

(a) 1 'eG. and J. 461.

(c) 12 Ves. 435.

{*) I Per. & D. '3S.



76

Earley

McGill.

li

ii

!

Statement,

CHANOKRT EEPOET8.

Mary McGill selected two acres under theierms of
the will, which were enclosed by a fence, and a house
erected thereon, in which she resided until I860
receiving from the plaintiff, who had purchased the
remainder of the premises fromr the devisee under the
will, the annual sums of £5 in cash, and £5 in pro-
duce, and the necessary fuel for her fire, as providedm the will. In May, 1860, Mrs. McGill expressed
her desire to go to Wisconsin, to reside with her son
one Copeland, and requested the plaintiff to pay the
whole ^10 per annum in cash, as more convenient to
her when absent from the Province. It was stated in
evidence that neither party thought that Mrs. McGill
had more than a life interest under the will, but that
the whole ^10 was treated as an annual charge upon
the land.

^

The plaintiff asserts that a memorandum was then
drawn up in his house, and duly executed by Mrs
McGill, in the following words :-"In consideration of
being paid my yearly portion in cash, as per will I
give up all my right and the free use and occupation
to Francis Earley—2 acres of land and all thereon
and discharge him from the fuel, as per will, for my
natural life. Signed this 29th day of May, 1860.
Clarke, six concession, number 30. Maey McGill.'*'

This agreement was drawn by one of the plaintiff's
daughters, in the presence of two other persons who
gave evidence to the effect that the defendant signed
it voluntarily. A settlement of accounts was then
come to between the plaintiff and the defendant, who
soon after went to Wisconsin.

In March, 1863, the defendant claimed rent for the
two acres, of which the plaintiff had taken possession
on her departure, and the plaintiff refusing to pay
more than the ^10. according to the agreement, the
defendant brought an action of ejectment to recover'
possession of the two acres.

M
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The bill in this cause was then filed, praving for an
injunction to restrain that action, and for specific
performance of the agreement under which the plaintiff
Claimed to be entitled to all the right and interest of
the defendant to the two acres, and to a conveyance
in fee thereof on securing to her for her life the pay-
ment of the A'lO annuity.

The plaintiff had been in occupation of the premises
smce the departure of the defendant in 1860 and had
fenced and improved the same, and charged that Uiis
would also entitle him to specific performance of the
agreement, even though it were not .sufficiently reduced
to wi-itmg to satisfy the statute.

The cause was heard and evidence taken at the fall
sittings at Whitby.

Mr C. S. Patterson and Mr. J. C. Hamilton, for a,
plaintiff.

'

77

J^64.
liarley

McGili,.

Mr. Hector Cameron and Mr. J. L.
defendant.

Galhraitk, for

Spkaooe, V.C.-The plaintiff files his bill for the
specific performance of a contract entered into ashe alleges, between himself and the defendant' in
i;elation to a small piece of land in the township of
Clarke. Ihe defendant is devisee under the will of her
la e husband. The devise is in the following words •

.r,^l\
^'^'^ bequeath unto my beloved wife M,m,McGdUUyo acres of land, being part of the south sixty

acres ot lot No. 30, in the sixth concession of theownship of Clark, that she may choose, except where
the dwelling house now stands, and ten pounds each and
every year during her natural life, thai is to say, fivepounds in produce of the above 00 acres of land and
If she shal choose to live sepavato from my son Rohm
McGill, to be furnished with sufficient fuel for one fire •

VOL. XI.
"oiiic,

o

gunient.



7*:
ft:

;i I

Earley

McGill.

Judgment

'
i

78 CHANCERY REPORTS.

1864^ and to have a house built on the above two jicres of
land, fourteen feet by sixteen, and one cow, one bed
and necessary covering to the same, four chairs, one
table, and necessary furniture for keeping house." He
devises fifty-eight acres of the same sixty to his son
liohcrt McGill, in the same terms ; and bequeaths to
him the residue of his goods and chattels, and appoints
his wife executrix. This is the whole of the will. It
is dated the 18th of March, 1840, and the testator
died shortly afterwards.

Shortly after his death his widow selected two acres
of the south-west corner of the lot, and elected to \i\e
separately from Robert McGill; and accordingly a
house was put up for her on the two acres, in which she
lived up to the year 1860 ; when, as the plaintiff alleges,
the agreement was made of which he seeks specific
performance.

The plaintiff had, in the meantime, purchased from
liohert McGill, by portions at a time, the land devised
to him; and by conveyances made in 1851, the first
dated the 3rd of March, thirty-three acres are conveyed
as all the south part of the lot not already conveyed to
the plaintiff; the second, dated the 29th of April, is of
100 acres, being the south half of the lot. In the first

are the words
:
" Subject to a dower in his the said

Robert McGiWs father's will in favor of Marjj McGill,
widow, &c." In the second the words are : " Subject
to dower to Mary McGill, widow, as specified in the
will of tlie late John McGilL" In the bill the plaintiff
puts it that he purchased from Robert McGill the whole
of the fifty-eight acres, and all his interest in the said
two acres, and he claims under his agreement with the
widow to be equitably entitled to all her right in the two
acres, to the free use and occupation thereof, and to a
conveyance of all her right therein, upon securing to'

her the pavroeiit of ten 'pounds anniinlly.
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The plaintiff claims under a written agreement, the 1864
authenticity of which is questioned, and failing the ^^r^written agreement, upon a parol agreement partly

'

performed The alleged written agreement is as fol-
ows: In consideration of being paid my yearlv
ortion in cash as per will, I give up all my r]ght and

the free use and occupation to Francis Earley, two
acres of land, and all thereon, and discharge hirn from
he^,el asper will, for my naturallife-time, signed

this 29th day of Mav 18fiO rLn-i-o c- fi

M^Qn" m, 1 .
-^.'^ "• '^''"^e, sixth eoncessiun,

; ; V.
^ Pl^i"tiff claims that the words, " for my

uatm-al hfe-time,-' referonly to the fuel, and 'he claims
thPt If the defendant took a fee under the devise he
|s entitle to it. The day before the above dat: the
plaintiff had settled with the defendant for the previ-ous nine years, evidently as being accountable to herfrom the time of his last purchase from iJok^r^ McGillHer annuity for that period amounted to ,^90,and wasfound inarrear to theamountof^20 6s. lOd. of which
lie then paid her .£10 5s. lOd.

^,^.\^^'J'''']'
^">' consideration emanating from the

plaintiff for the purchase of these twoacres^f land he
« under this agreement made to hold it upon terms
ess burthensome than are imposed by the till dtlie defendant, mstead of receiving some valuable

made to forego a portion of what she was entitled tjand to part with her land at the same tin.e Thecons, eration put forward is, payment of five pound
lialf the annuity, ,n cash instead of produce, whichwas no doubt a conveniencetoher,asshecontem,^

te bu the difference to the plaintiff between pay-iMo
1

of that sum in produceand in cash, ifany th nacould not be equal to the value of the fi'iel he' ui;
"nHsl.,andtheuseofthelandandhousewhichhewasto

It was in fact a most unequal bargain, as well as a
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barerain without consideration on the part ofthe person
seeking specific performance.

It is also open to the objection, that it was entered
into either under a mistake as to the interest of tlie

defendant, or that it was a most uncunacionable bar-
gain. Tlie plaint Itf claims the whole interest of the
defendant under the will, and that interest, I am of
opinion, is a fee simple. The defendant attempted no
disposition of this land, although she had a son of her
own with whom she proposed to live

; and from what
is said here and there in the evidence, I gather that
she thought she had only a life estate : wliether the
plaintiif was of the same opinion may be questioned.
Jf not, he left her to enter into the contract with
a mistaken impression as to the nature of the estate

she was parting with.

The contract appears to me to be wanting in con-

judgment, sideration, in equality, in fairness, and open to the
objection that it was entered into under mistake. I

am satisfied that it is not a contract which this court

ought specifically to execute.

I dismiss the plain tift's bill upon the grounds that I

have indicated, assuming that the agreement put in is

a genuine one. Upon its genuineness I abstain from
saying anything. I give the defendant the whole of
her costs.

nu
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Lkitch V. Leitch.
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Note given without comideratiou-Pleading-Demuryer. '

Where the maker of a promissory note was sued thereon, and instead
of raismg the defence at law, that the note had been given without
consideration in that, save as to part, no value had been received
by the maker, pleaded that the plaintiff in the action was not the
holder of thenote, and averdict was rendered against the defendant
for the full amount thereof, for which execution against lands
was sued out and placed in the sheriffs hands; whereupon the
defendant in the action filed a bill to restrair. proceedings at
law. A demurrer for want of equity was allowed.

The bill in this case \vas filed by John Leitch, against
n illiam Leitch and John Shnrpe, setting forth that in
November, 185S, plaintiff was a creditor of defendant
Leitch, KhYothQv of plaintiff, in about ^50, which was
secured by certain transfers and mortgages of real
property and chattels, at which time the defendant
Leitch was also indebted to other parties in about
A'241

;
and that being soindebted he, with assent of the

plaintiff, sold his farm, farming implements, stock and
crops, which assent of plaintiff was given upon the
understanding that his claim should be paid out of the
proceeds of such sale, at which sale several of the
creditors bid for the property sold, and amongst them
the plaintiff, who bid off property and became the
purchaser thereof to the amount of AU130, out of
which plaintiff was to pay ^200 to another Creditor
and discharge his own claim against defendant /.e,>//
butowingtothe driault and neglect of said defen-
dant, and the o>.i?.tea«o of such executions nt law
plaintiff never obfair)./i any of the property bid off'
by him, notwithG^;.Mciiug which, at the request of
dofendant Leitch, plaintiff was induced to give, and
did give, his promissory note for ,tll80, defendant
saying that he required such note simply as a mem-
orandum of the amount bid oft by plaintiff, at the
auction sale, and the same was not to be parted 'with or

Statemsttt.
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J^64^
made use of for any other purpose, for whiek note

Leitch plaintiff had never received any value whatever;
Leitch. notwithstanding which, defendant Leifc/i did, before thJ

note fell due, transfer and deliver the same to defendant
.S'/mrpc, who, after the note became due. sued on and
recovered judgment against plaintiff for the full amoint
thereof and interest; but which said action, plaintifJ'
alleged, was commenced and carried on at the request
of defendant Lei^c//, and that Sharpe hrul not given
any consideration for the note, and that he had full
notice of the manner in which defendant Leitch had
obtained the note, and the agreement as to tlie same

:

that in the action on the note plaintiff pleaded, that
Sharpe was not the holder thereof, and that upon the
judgment obtained by Sharpe execution had been issued
against lands of plaintiff, and the same had been duly
advertised for sale. The bill also stated that Sharpe
at times, alleged he had received the note to be held bv
him, to secure payment of a debt previously due to
Shatpe, and a small sum due to one Foulds ,- wliicL
amounts plaintiff offered to pay, and prayed a delivery
up of the note and an injunction to restain proceedino-s
at laA\

*

Statement

ri

To this bill the defendant Sharpe put in a general
demurrer for want of equity.

Mr. Bead, Q.C., for the demurrer.

Mr. Crk'kniore, contra.

Vankoughnet, C.—Ah I understand the plaintiff's
contentio.-. the bill presents his case in three aspects.

Ist. That the promissory note was given without
value or consideration, and on the express agreement
that the payee was not to part with it or use it, and that
tlie defendant Sharpe, who, as indorsee, has recovered
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judgment at law for the full amount of the note against
the plaintiff, the maker, gave no consideration for it.

2nd. That though Sharpe gave consideration for
the note, yet that he had notice, or good and sufficient
reason to believe, or suspect, the circumstances under
which the note was given, and that therefore, even
though a holder for value, he ought not to recover.

83
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3. That though Sharpe may have received the note
without notice, yet that he took it in security for a
pre-existent debt, much less than the amount of the
note, and as trustee for the payee of the balance. The
bill alleges that the note was indorsed over to Shwpc
before it became due. It appears to me that if any of
these statements would furnish ground of relief, they
were equally available as a defence at law to the suit

there upon the note. That suit must have been tried judgment,

more than a year before this bill was filed, from the facts
set forth in the bill. I have stated the plaintiff's alleged
grounds for relief more favorably for him than he has
done in his bill, for T should have coupled the second
allegation with the third one, inasmuch as the bill dis-
tinctly negatives any consideration paid by Shaipe for
the note, unless it be the pre-existing debt for which it

was taken in security, and this it does not admit directly,
but merely argumentatively, and as a thing that may
perchance be proved. If Shm-pe was a holder without
considovation, as is the principal case made by the bill,

then he could have been successfully resisted at law. If
he be holder of the note only for a portion of the
amount of it, and is entitled to that (which is the
alternative case made by the bill) then, as to the
residue, a good defence could have been made at law
upon the facts alleged in the bill. If those facts be
true, tlie case is one of great iiardship upon the plain-
tiff

;
but I think it important to tin termination of liti-

gation, that parties, having defences at law, should be
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compelled to set them up there, and not be allowed
after neglecting to do so, to fly to this court with
charges of fraud, which were equally cognizable by
the other tribunal. It is contended that the bill can
be sustained for the purpose of having the note
delivered up to be cancelled. But as I have decided
that I ought not to interfere with the verdict at law, I
cannot make this a ground of relief. The note, I sup-
pose, has been impounded in the court of law in the
usual way, and there is no pretence of anv danger to
plamtiflf from its getting afloat again, f allow the
demurrer.

Demurrer allowed with costs, but leave
given to plaintiff to amend, if so advised.

Dennison v. Devlin.

Practice—Abandoned motion—Motion refused. ^

Where a motion stands over and afterwards the party moving gives
notice of abandoning the application, the costs which are given
against him are not those of an abandoned motion, but of a
motion refused.

In this case a notice of motion for an injunction had
been served by the plaintiff on the defendant. When it
was brought on, time was asked to answer affidavits,
which was granted, and the motion stood over accord'
ingly. Subsequently the plaintiff served the defendant
with a notice that he intended abandoning the appli-
cation.

Mr. Rae for the defendant asked, under the circum-
stances, that the order to be drawn up should give costs
as of a motion refused, not of an abandoned motion only,
and cited Dugdale v. Jounson (a) as directly in point.'

Mr. Do7iovan contra, contended that the defendant
was entitled to the costs of an abandoned motion only.

MowAT, V.C—The case of Dugdale v. Johnson governs
this, and the order must give the costs as of a motion
refused.

{a) 5 Hare, 92.
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MuiE V. DuNNET.

Delivcyy and registration of deed-Security in/avour ofparties „ot
named in it—Right of assignee of mortgage zvitliont notice-
Registration.

A\here a party executed a mortgage and had it registered, but did
not, for some time, give it to the mortgagee, and this security was
afterwards sold to a third party, who was not aware of the facts,
it was held entitled to priority over another mortgage previously
executed, but not registered till after the other securitv had been
registered, although registered before the other had been delivered
to the mortgagee.

'

Mortgage held good in the hands of an assignee for value without
notice, though the parties for whose benefit it was given were not
named in it or shown by any writing.

Registration of a mortgage held not to be invalidated by the mort-
gagee signing it, and also the witness to the execution of the instru-
ment subscribing his name to it, after it had been registered.

^

The bill in this case was filed to foreclose the plain-
tiff's mortgage, and also for a declaration that it had
priority over another mortgage held by Moodie, one of
the defendants, to whom it had been sold and assigned
by Thomson, another defendant, Dunnct being the
mortgagor.

It appeared that Diinnet, being largely indebted to
Muir. the plaintiff, gave him a mortgage, by way of
security, which was executed in January, 1857 ; but
which was not registered till the 29th day of Au>nis+
following. On the 14th day of May, 1857, Ihoiiwt
executed a second mortgage of the same premises, in
favour of the defendant I7«)m.so«, apparentlvto secure
a specified sura of money, but without anv niention of
trusts for third parties. This was registered on the 24th
of August following; but the mortgagee didnotknowof
Its existence till October, when />»««•/ ga.e the mort
gage to r/<owso»/, told him of his giving i; wsocnvfi vavi_
oussums of money due to connections of Thomson, also

85
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advances then made on the strength of it by Thomson's.

firm, none of whom had any knowledge of the previous

mortgage to the plaintiff, nor was the trust shown by
any writing whatsoever.

Thomson afterwards sold and conveyed the mort-
gage, for the full amount secured thereby, to Moodi<',

who applied to the county registrar, previously to tak-

ing the assignment, and was informed that the mortgage
formed the first lien on the premises : Moodiethen took
an assignment and paid +!ie money. The bill, which
was taken pro confesso against Diinnet, the mortgagoi

,

charged that Moodir'n mortgage was executed and as-

signed with notice of the plaintiff's, and tl.at it was not
duly registered. The answer pointedly denied notice.

Upon th'-; ),i.'ra-ing of the case, before his Lordship
the Chancf;! ;r, at the Brockville circuit in September,
1861,

Mv. Deacon, for the plaintiff, contended that there
Statement, was no delivery of Moodic's mortgage till October,

when its existence fh'st became known to Thomson the

mortgagee, and that the absence from the memorial of

the name of the witness to the execution by Thomson,
(who now appeared as a subscribing witness,) invali-

dated the registration, as being contrary to the statute,

(Consolidated Statutes of Upper Canada, chapter 89,

section 19.) He further contended that the mortgage
could not inure to the benefit of parties not named in

it, or in any writing whatever, and that Moodic stood

in no better position than Thomson would have done,

had no assignment been executed.

Mr. McGrcf/oi; for Moodu- and Thomson, argued that

registration was tantamount to actual delivery, which
was not necessary to the execution ; that the signing of

the mortgage by Thomson, subsequently to registration,

was mere surplusage, which did not invalidute the regis-
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1864.tration under the statute, and that, altliough Moodir
took subject to the equities between Thomson and
Dannet, yet as the security was quite good in the hands
of Thoms'.ii, as anjainst Dnnnet ; and as Moodie was ;

purchaser in good faitli, for value, and without notice,

his iriortgage was entitled to the priority due to its

prior registraMoi! under the staUite. He furtli' '>n-

tended that restuis que trmtent need Jiot be na in

a security intended for their benetit, in order to render
it good in their favor, and that tlie trust is valid with-
out '.eing shown by writing, Dor dem. Gnrnons v.

Knujht, (a) S^ar v. Ashwell. [b) Worrall v. Jacob, (c)

Childcrs v. ( dldcrs, (d) Jeffries v. Alexander, {e)

Mackechnie v. Mackechnie, (/) Montreal Bank v.

Baker, (<j) Rathbun v. Rathbun, (h) Lewin on Trusts,

page 139 and 495, btat. 29, Car. 11. ch. 3, sec. 8,

Fafig V. James, (i) and 1 Storff's Equity Jur. 57, 8th
sec. were referred to bv counsel. His Lordship over-

ruled Mr. Deacon's objt <ition to the registration im-
mediately after the argument, and reserved judgment
as to the other points.

After looking int( :he author 'ties,

Vankoughnet, C—a number of authorities have
been furnished to show that there was no completed
transaction between Dnnnet and Thomson before the

registry of the plaintiff's mortgage, because, in tact, judgment,

the mortgage remained in Dunne s hands and custody,

until after the registration of the mortgage to the

plaintiff, which vvas the iirst one executed, and the

creation of the second mortiraaie, thou"h reirisr<M'ed

first, was without the knowlcvlge of the mortgagee or

grantee named in it, and in fraud of the piaintiff.

(n) 5 Barn, and Cress. 671. (b) 3 Swnn. 4-
, n.

(c) 3 Mer. 270.
(d) 3 K, and J. 310, 315, and i DeG. and J. 482, 41)5.
(e) 8 H. L. C. 504. (/) A_rite, vol. VII. page 23.
(g) Ante, vol. I'X, page 97, 298. (hj 6 Barbour, uS.

(i) S Law Times 5.
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Jl*?iL
Jlowever the caae nw^Ut stand as between the

Mmr oriiri.ial parries to tlio :iiort;va«;o and tlio pluintift", !
Duniict. fiiiiik I must hold tliat, as rejrards the assijrnee of it,

the defendant Moodic, there was a complete execntion'
of the mortfrajie by deliverv, when it was pnt on
iviristry; (CliiUcra r. Childrrs ;) and tiiat MoodU;
I'ciii-,' A purchaser for vaInal))o consideration without
notice, or the means of ascertaining the facts, (for ho
was Jiot bound to consult the rejristry for conveyances
subsequent t. his own,) is entitled to priority over the
plaintirt'. I make the usual decree for redemption and
foreclosure, givin-r no costs to Dunnd or Thomson :

plaintiff and Moodie to have the usual costs in such a
suit.

i
'

COTHBKRT V. CuTHBERT.

Tnisfee and cestui que trust—Partition—Crown lands.

The defendant by answer having submitted to account, as trustee
the court made a decree for an account and partition, although
without such submission in the answer, there was no evidence of
the defendant holding the property in trust.

The bill in this cause was filed by Jolm Ciithbert and

sta.c-.ne„..
^''""««« CuMcrt against Ellm Cuthbert, their mother,
Malta liarher, their sister, and her husband, Charles
yi«j7w, pray injr, un.ler the circumstances therein stated,
and which are fully set forth in the judgment, a decla-
ration that the plaintiffs were entitled to the lands in
question

;
for an injunction to restrain the sale thereof,

and jilso ati account of the dealings and tranaactions
ot the defendants in respect of the said estate.

Mr. Fitzi/rrald for plaintiff*s.

Mr. Jildke for defendants.

VANKOL'oiiNKr, C—Tliis bill was filed oriL'inRllv In
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icpoct Of two lots Of land, viz., the west half of lot 1864No.
1 and the west half of No. 2. in the 5t|. oonce< ^^^Bion oi the Townshipof Mono. The hill was amended cTbj stnk.n.,.ont all claim to relief as to the latter Uexcept a declaration that Thn,„as, one of ,he plaintiffs'

hereof hon. the Crown since the filin. of 'the hill.Ihofacs are shortly these: One ././,. Cathurrt, the
ther of the plaintiffs and of the defendant .Varia

f;'"';'
''rvr^^'

''"''''""' ""' ^'-^ '-"shandof thedefendant I-llrn ('Mnf,.Uod in 1845, sei.ed of the
eastpa,,oftheGorelot33,intheoth

concession c.

f

A b,on, and ent.t ed to purchase the said west half of
lot No. 2 ,n Mono, a cier,^v reserve lot, as the
H.s.gneeof the mterest there!, of the original lesseeand leavmg Oronj,- Cuthhert, his eldest son and heir ut! J""--,.
aw. Some time afterwards, and in th. life time of
(n'orge, the lot in Albion was sold for taxes andpurchased by the late Mr. na,a,U,u.f, who sho.;!
atte at the sohctat.onof the widow, on being paid asmall snm, conveyed to her the land, as the bi'i a lechesm trust for the children Of the deceased. ThJl-e il .o
evulencoofth,s,heyondthecircnn.stancesthat when thewidow obtamed the h.nd frou, Mr. l,,,.,,,,,,, ,,., J

t Ih s alone would not warrant the inference
a he wulow took ,n trust; and hut for a staten.ent

n be. answer, and for a sulunission contained therein

Subsequently the whlowsold this lot in Albion for $500 .

ot vvlnch she admits she applied $300 for the purchase'
.

.

tl e sa d west half of No. 1 in the 6th concession of

tl o^'; n"
^""'

1 ^''''"' '' '''"'' '"'' '^'^^ *5«'>- How

the'cMiT' ".
"i;-;viK>ther wholly by the n,other,

o« the children, or by both, a. J assume it to have beendoe« notclearly appear. The plai n tiffs con tendlutMs
u d tl^;' H

'""?';"'• '" ^'"l'''^«" «'"^'-''^*
'" Albion,and that the defendant AV/c^. having obtained a deed
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oi it ill J.or ou'i. n.imo vs h trnstco ofit for lier cliilclren
us co-heir, of tl.oir I.n.tlier fh-or,,,, win,, I slmuM have
nK.nt.ono(l,die.l in 185o. The uMon- Kilo, denies in her
Husu-er, and on her- rin, core examination at the hearin.^
tint she took- the deed from Mr. ItadenhurHt in trus^
»'Hl she says, '. I took the conveyance from Imn to
n.yselt innocently, a-ul supposing that 1 had a nerfeet

'? r 'Vu
'''•',' .'^""'" '"'"''"^' ««•"« '^f'tl'ostatemente

<»t the hdl, explaminjr others, and settincr forti, how
the lot m Mono was ,.aid for, in the last paragraph of
her answer .],e says. " I s„ln„it to this honourabfo court
tl.at as the widow of n.y deceased husband. John
Cuthhert, m the bill nan.ed, I a>u entitled to my dower
and t nrds, of and in his estate, both real and personal
»"<I fl'Ht upon the .leath of my eldest son GcorJ
intestate, and without- issue, I am entitled to 'an
estate tor lite in the said real estate, and lelai.r that itmuy be k> decreed, and that I am entitled to be
re-.mbursed the various sums of money paid by me in
cl.seh.rjre ot my husband's debts, and on account of the
^aul and; and I further subnm that the plaintiff, a-d
he .le^ondant herein are equally entitled asco-lu
hiw ot my said son G^or;,,', to the inheritance o. . >o
sa.d real estate, and interest therein, and I j.-rav that itnay be so decreed, and that the rij,d.ts of alfpartiesmay be .Icelared," and proper directions given

A .)w tins ,s exactly the decree which the court would
have made if the defendant Kllen had taken from
Juulrnhurst a deed of the land as trustee for her eldest
son 6V.n/. then his father's heir-at-law

; and as the
d. tendants havesnbn.itted to such a decree, and indeed
prayed tor and askr > it. I think I have no alternative
">t to make .t and declare the rights of the parties
aeeordmgly. It is not at all unreaso,. -ble, but .uitural
to suppose that the defendant 7^;//.,, did take the
de,,d from Iia<ln<l>ur,' in tr.ist for her son. She was
Jnerely in effect redeemin.t the land from the «ale for
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taxes, ami bv the position sho 1ms assuniod i„ heranswer she .coa.8 willi„, and desirous that sh. should
be treated as luivin- so acted. I think, therefore thatmust treat the west half of the lot Ncl. 1 in Mono „

llTT^f
"' "? '''''''''''' ^"'^ ^"'^ ^'^f-''^'^"* Maria,

subj ct to the wulow's life estate therein. 1 do nobink It necessary to make any enquiry as to how the

fm H ^'\'l'Vr '"
'^""""' ^"'^ ""^ ^^'^^ tJ'^ «"'" paid

or the lot m Mono. The bill alleges that the defendant
1 ac mu).stratn:: of her husband's estate, and she saysshe has paid debts of his out of her own moneyl K
Ins be so, she is entitled to be re-imbursed 'them •

but as Ins could only be done by sale of the real
estate, her niterest in it would be subject to suie as
well as the uiterest of the children, and therefore itwould perhaps not be worth her while to take an account,lie mother and sons appear to have lived together, and
to have worked the other piece of land on which thev
resided and l,y their conjoint labor have probably can-
celled then- obligations to one another. It is one of
those small family matters in which a taking of mutual
accounts would be almost impossible, and more costly
tlmn the interest of the parties in them is worth, a's
to the clergy reserve lot. the west half of lot No. 2 in
the township of Mono, I make no decree. The plaintiffIhomas appears to have purchased it from the Crown
representing himself as the occupant of the lot. as he'
ui fact was

;
but he was such as the lessee of hismo her. I'he Crown has not had all the facts before

It
;
but only one instalment of the purchase money has

been paid, and no patent has issued; and the Com-
missioner of Crown Lands can therefore deal with the
case upon a proper representat'on of the facts.

Upon the statement in the plaintiffs own bill andupon the fact that Thomas was the lessee of his mother atthe time of his purchaP-o from the Crown, the sale to him
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oan be cancollcl by the Crown, if. upon a full statement
the Crown thinks it inipropi^r to sell to him. No one hac!
any legal clann upon the Crown, but merely upon its
«race. and how this may be .lispense.!. it is not for me
to say. If the Crown confirms the sale to rhnnmn, this
Court. I appr(>hen.l. cannot interfere. The defendantM<ma adopts her mother's position and asks for a
partition, and this I suppose she is entitled to have of
tlie west half of lot No. 1, in Mono, subject to her
mother s hfe estate in it. I .ive no costs to either

jud^nen, party. It IS melancholy to see such a contest between
an aged woman and her two sons, grown up men. Ihad hopo.1. after the inti.nation I gave, that these
family d.fhculties would have been settled without the
aid of a decree.

Wilson v. Conuv.

t>'sohrut Act of m,,-Thc assignee entitled to the aid of this eo.utas^uuU persons nnpropcrly interfering .ith the execution ofhiJ.nZ.

L nst' • ? ?'• ''.J"'^""«"' -' '»- "•-»vi"« been obtainedagainst I
., h.s interest m the partnership assets was sold for ancn.nal consideration to C. who had notice of the i'olvencvrroceedn,«s. C. then entered into possession of, and other!" ejmerfered w.th the partnership «„ods. so as to hinder the pbimif som exerc.s.nK the duties of their office: an injunc ion stherefore Rrante.i on application of the assignees, to rest "h, thedefendant from further interference.

*> '^ • '° "^'"'•"•a"' the

iJr'V*''!.'"
!'"' '""'" ''''' '""'' ''" *''^ 2-lthof .January,

18bo. hy hmlrnck M. WihontixuX Archibald MrKeJ'i
against Lohih llomnin Corlw,

The circumstances of the case are fully stated in the
judgmentdeliyeredonamotionforinjunctiontorestrain
the de.endant from interfering with the property
a.v8igncd to the plaintiffs.

^
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Mr. li. Marth, in support of tho application.

Mr. Blake, Q.C, contra.

Chapman v Koops, (a) Unhnes v. MenU,, (t) p,,j,,,

<\ jT'J"^
^''^''"' ^- '^'"•^•''' ^''^ ^^'"•'''•'' V. Veale,

(e) Ihntof V. /),VA-,«». (/) Partridrje v. .Vr/«/o,/.. (7

Spraooe. V.C.-The plaintiflfs are assignees by vol.
untary assignment, under the Insolvency Act of last
session, from C«/.6 //. VanXonnan and Daniel Dacn,
traders, lately carrying on business in Hamilton.
The assignment was made on the 9th day of January
last. Before the date of the assignment, two writs of
execution against goods were placed in the hands of the
sheriff of the county of Wentworth for execution ; thesewri. were issued upon judgmentsrecovered againstone
of he par ners. ^anSorman .- and after the assignment
to the plaintiff, the interest of VanNonnan in the part,
nership property was sold by the sheriff, and the de.
fendant became tho purchaser, at the sum of one dollar
At the sale and before his purchase, the defendant wasmformed hat the partnership was insolvent; and the
fact that It xv-as so insolvent is sworn to by two personswho were in the employ of the firm, and perfectly coiS!
peten to form a correct judgment in the matter. Tho
defendant when told at the sale of the insolvency of the
firm, said that he purchased on speculation, and whether
the interest he purchased was of any value or not, itgave him the right, as he was advised by counsel and
^vhich he meant to try, of putting a man'in possesion

98
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Judgment.

(rt) 3 Bos. & I'uII. 28.J.
(f) 3 Bos. & I'ull, 288.

('•) 5 g. D. 408.

{g) Ante Ynl. I„ p. jp.

VOL. XI.

(1) 2 DeGex & J. 484

{b) 4 Ad. & Ellis, 127.

W 14 Q. i^. u. c. 128.

(/)ioy. n 'I.e. 428.
(h) Ante Vol. V., p. 343.

9
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m;5^ and keeping him there, and so of preventing the assig-
wiuon nees from removing, or deahng with the partnership
cor„>. goods; and that lie would exercise that right, unless

some clann that he made was settled. What the defen-
dant actually did is thus stated upon affidavit. "The
defendant immediately on the termination of the said
sale, forcihly and against the will and protest of the
plaaitiflfs, as such assignees as aforesaid, put a man in
possession, and then put another man in possession, and
has ever smce had. and stiU keeps, sometimes one manand sometimes another man in such shop, in possession
of such goods and chattels there, with instructions to

hetT^inf ffT''"*'
"°^^^^° ^' ^^"^^^- ^"^^^ prevent,

the plaintiffs from removing and selling, and from, assuch assignees as aforesaid, winding up the said insol-
vent estate pursuant to the Insolvent Act of 1864 " A
case 18 thus made out of obstruction of the plaintiffs

jud«.en., ;"
the exercise of their official duty. The conduct of

the defendant appears to have been either wholly vex-
atious. or pursued in order to coerce the assignees
nto a settlement of the defendant's claim, probably
the latter. Looking at what passed at the sale, andhe price paid, it does not wear to me the aspect of a

that the defendant purchased, not in oider to acquireany beneficial interest in the partnership effects, butm order to acquire a legal position, which wouldenab^ him so to obstruct and annoy the assignees aswould mduce them in effect to buy him off.

This application is for an injunction; and it is
opposed on the ground that the plaintiffs' remedy is
at law. It is objected that it is a bill for the specific
dehvery of certain chattels, which are of no peculiar

the plrlJes.'"

''^^'^ *' ""^"'^ *^''' '' "° *'"'* ^'*^««"

It is denied by the plaintiffs that there is any remedy
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at law, inasmuch as the purchaser at sheriff's sale has 18C5
acquired the rights of the partner, whose interest he
has purchased, and is tenant in common with the
assignees, as he would have been with the other
partner, if there had been no assignment—his rights
as a purchaser relating back to the delivering of°the
writ to the sheriff-and it is contended that as the
partner whose interest was sold had a right to pos-
session in common with the other partner, so the same
right, not divested by the assignment, passed to the
purchaser at sheriff's sale. I think the plaintiffs are
right in their position, that a purchaser at sheriff's
sale, under execution for the separate debt of one
partner, becomes tenant in common with the other
partner

;
and that as to the whole of the goods. Before

the sale each partner was possessed per my et per judgment.
tout: and after the sale the purchaser was subrogated
to the position of the partner, whose interest he had
acquired. So, it is said in some cases upon the point
that the sheriff, upon execution for the separate debt
of one, seizes the whole of the goods. Heydon v.
Heydon, (a) Johnson v. Evans, (h) It would seem to
follow from this that a strict legal right of possession
passed to a purchaser by the sheriff's sale, as would
pass upon the sale of the interest of an ordinary
tenant in common by the sheriff; and the language
of some of the cases implies this : and in an American
case, Phillips V. Cook, (e) in which an elaborate judg-
ment was given, such was the opinion of the court I
am unwilling on this interlocutory applioation, to
express any decided opinion upon the point. Perhaps
no branch of the law is in a more unsatisfactory con-
dition. It appears to me to be enough, if the plain-
tiff's alleged remedy at law is doubtful and inadequate
to give him a title to relief in this court.

(a) I Salk. 392. (i) 7 M. ii G. 249.

(c) J4 Wendell 396.
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II is suggestcl that the plaintiff', proper reme,lv
» by act.o,. of trover, or perhaps by'^replevin tftrover the right to certain goods elaill on one' sMe

Lr'^"w '" ""-""-"P'^y. »'I on the oZ t
s en freof" T"™"^ !""'

'

•"" "^ «»»- "«' I haveseen arc of certain goods claimed by the assiMem MMong to the bankrupt estate, and .hChTriZ:»re proceeding to wind np the estate, and Zonest.on property in the goods, which arM^e subject"^the acfon does not materially obstrnct the windtgnnof tte estate: not lite this case, where protoUy no

rTglt „7t"her,'"f r, r' " »"• --"'v.r.heright of the defendant, if ho has a right, is ewreieed

llT'"""
>•"•'• '»''

'» «"« obstrnctiof of the du«es ofthe assignees. The position of the defendant is a^„liar one. In pointing to law as the oroner llZlT^

:;r;:ttittr'^^''""-^'°^no legal right to the possession of the goods which he

legal right, the eiercise of which is certainly iniurion.to the plaintiffs, and those whom they rep Lent an.,when they come to this court his answer is,E ht'Issession IS without right. Then, as to the neeess tVI;

has no legal right of possession by which he on,M
<.e eat an action at law. he could continu whatZmn that case be a wrongful possession until judgment atawcou d beobtaincd ,- atthe earliest sometLeeTon hsfrom this time. Its effectwould be =xceediuglytoStto the estate, while on the other hand an iSt "nwhich would remove this obstruction, could not operate.njuriously to the defendant, assuming him to havTabeneficial interest; for the partnership estate must be

iwndi:rr'"'°"r'''"''''''''''»^.''-^" et^IS .and It 18 being wound up by a course of proceeding

insolvent, as it is sworn to be, the defendant has
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acquired nothing by his purchase at sheriff's sale, for 1865
It IS settled law, that a creditor of an individual partner -^vn^f
IS entitled to nothing out of the partnership estate, colb,
until after the partnership debts are paid.

Then further, the defendant is a purchaser for a
nominal consideration. I confess I have great doubts
whether the sheriff ought to sell for a nominal con-
sideration: the object of a sheriff's sale is to realize
money by the sale of that which the writ commands him
to sell: where the purchase money is nominal, this
object is not attained, no purpose is served thereby, but
the bad one of giving the purchaser some speculative
right. He buys generally a right to bring an action,
or, as in this case, to intervene in some legal proceeding
I am very much inclined to think such a sale &nd pur-
chase against the policy of the law. It is no anewer to
say that what was bought was probably not worth more.
In this case it was probably worth nothing, beyond J"'**""*'"-

the power it might give of causing annoyance and
mischief. In Wilson v. Shier, (a) there was a sheriff 's

sale of an interest in land, which was sold for five
shillings, and the late Vice-Chancellor said, " I think
we must regard the sheriff's sale as a nominal sale
and one conferring no title. The . v ^e is nominal,
and stamps the same character upon the whole pro-
ceeding." An observation in which I entirely concur.

It is said for tho defendant, that it would be mis-
chievous to take the winding up of the estate out of the
hands of the assignees. I agree that it would be so
unless some necessity for it should arise which I do not
foresee. It is asked by the bill only in the alternative

.

The injunction is to enable the assignees to proceed with
their duty, and it does not follow that any more will be
necessary. In T/wrpe v. GooMl, (b) Lord Eldon

(a) 8 Grant, 630. (bj 17 Ves. 393.
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t"::;^;^^ « b«„kr„p. L„, „pea.cdly ,„esti„„e,.

S !

Clark v. Eby.

standing that he should retain a pat^ of th^
'
""'^"-

value to the sum due on E. rir.il wichr""'"'-
'^"'' '"

and that he should convey theTeS; / k ^' ''"' '° ^""'"«-

for the benefit of herseZ dS e„ The'^ir'
^° ''^ ''''^-

having been made by E. the widow a^Hr '^T^y^"^^
'° W.

bi.1. seeking a specifi^ pert^ant o "L't^^^^^^^^ f
^'^ '"^'^

the portion agreed on »n »».»™ ^ ^Kfeement to convey

he.d'^fonowinrG'r^rv'c^^
could net be decreed, but that uX he I ^ ' rehef sought

case stated, the plaintiffs were enSled f ^'^''' '"'^ '^'

demurrer was therefore overruled
"'' '° "•"" '•^"^'- ^"^ '"e

The bill in this case was filed bv m,nrt rin^i- i

Tlio prayer of tlie bi.I was, first, that t.ie court mmht

t «9 offering to perform the same on tlie.V Lrt . o j

: :t *.:,
~"' ">'^"' »'«" ^ or<;::.:c;. ."e'^'th. piamfffs, some or one of them, that portion of
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the land conveyed by Ely to him, to which he was not 1865.

entitled under the contract alleged in the bill ; 3rd, for ^laTlT

an injunction to restrain an action of ejectment, brought Eby.

by the defendant Wright, to dispossess the plaintiffs of

the premises, and for further relief.

The defendant, George Wright, demurred to the bill

for want of equity.

Mr. J. McLennan, in support of the demurrer.

Mr. J. W. Hancock, contra.

Counsel referred to Mitford on Pleading, 35, and
Story, sec. 4"-*, and Graham v. Chalmers, (a) and the

authorities there cited.

Spraooe, V.C.—The circumstances of this case, as

disclosed by the bill, are very peculiar. The plaintiffs J"'^'''"^"'

are the widow and two children of one Douglass /).

Clark, who is dead, whether intestate or not does not

appear. Clark mortgaged certain premises to Ehy to

secure the sum of $400 ; the mortgage contained a

power of sale. After Clark's death, the mortgage

money being in arrear, and the widow and children

having no means of paying it, Ely consented to an
arrangement proposed by the widow, for the benefit of

herself and her children, which was substantially this :

the widow made a bargain with the defendant Wright

for the sale to him of a portion of the mortgaged pro-

perty, together with what the bill calls a very small

piece of land not comprised in the mortgage, for the

sum of $600, which was somewhat more than sufficient

to cover the r^ortgage debt and interest due to Eby.

In order to carry this out Eby was to go through the

form of a sale of the mortgaged premises under his

{a) Ante vol. ix., 239.

!;! a
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age... wastolt ZS" r™'^^''
""" '""'

had bargained for wi h iet^ "T"""
'''"°'' ''«

" i3 so p„t i„ ,|,e bill Tl 'r? '^ " '"'"'"""""'•

conveyed to the agentzio™ ."t d° «
'""" """ '-'"'

assent of all parties nnnnl ' ?
^o""'""'. with the

of conv=ya„o ," Two M U""'""^''
""" »» a matter

convey tie who! to ,FW* TnZTT !''"' '" ^'"'"'''

the residue to the wMow 'd d Z ""' '"""'^"'"

and in order that „=! .
"°"™->' 'o l»-V,/»,

'he widow the ia'd;::!"; "!f
•''"' «" «"e of

Rood. And the bil^^aU "tl^rr'-V""" "" «""'"

so to re-convov Af .7 *^f '
"'"'''" ''''' Promise

i»timate thJhe ro^tt:T" "" »""«»"'«.'

himseif. AfterwarL i- ? T
'"""'^ »' ""^ 'amis

ho would re. Mvev ,o1 '
"^^ ""' ground, that

conveyed if the ai°f, !","'?' '1'°'^ °' ""^ 'and
'*".".. paid to him wiHri w ek f,

*""'• *"'*• «^» ''^

«ffs, by their solici^ora^^lifd toT"'
^'"^ J"""-

veyanee to the heirs or' „ ^^ ,
"''" '"' « con-

the residue of the Ld wl,W T°Z "' "'"" ''» "ailed

"luently brougirJectment .^^"''rr''
"-"^ ™''--

session. Tiie^a^er „Tthe b; , IT "'™. »"" Pos-

anoe, and for an LLZt .
" 'l""""" Perform-

eJectmen, «:d"forSZlieT'™'" "'•''-"''«» '»

the"bhi,fr'/r:t: ,:r„:: if.^ ? '-^ "•- <"

veyanee made to 1 hn t a ILm '"''°'' "^ "'« »""-

his agreement wia"! "v '
«" "1™'

'"f """e.-

ahsolute estate in that uortTo of H ?' '° «"' ""
ses, which he agreed toTut"

""'tgagod premi-

«hat is staledrtha he toot r "l"'
" '» l""'". from

inasmuch as what took! ", '-c'eemable interest,

of their e<,uit;of "deU^^^^^^^ ""'.^ '"e infanis

«°t having gLn r
t"X be "'"T

"'"^''•"-
'
to be Biven what 3he was

1,''
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Clark

to give, aud the purchaser j:ot having gotten wliat J^^l
he bargained for, she cannot have si)ecilic performance •

and as to the infants, their being infants is a reason for
no bill for specific performance being maintainable by
tiiem. Bnt the qncstion upon the demurrer remains
whether there is any equity against Wrir/ht upon the
facts stated

;
and if so, whether it can be decreed upon

the bill framed as it is, and with the prayer that it
contains.

First, as to whether the plaintiffs have ny equity
against Wright. There was land, confii«..uff, say of
two parcels, one of which was to be conveyed to him as
purchaser; the other to be convoyed tJ, or for the
benefit of, the plaintiffs: this purpose was intercepted
by asuggestion that it would be convenient if both were
conveyed to Wnght, and that he could convey the one, J..d«,„on,.

of winch he was not the purchaser, to or for the benefit
of the plaintiffs, and Wright assented to this and
promised to convey accordingly. And upon this the
conveyance of both parcels was made to him, and he
now refuses to convey to the plaintiffs that ])arcel which
he agreed so to convey. This brings the case within
a familiar head of equity. It is not indeed alleged in
the bill that the proposal that the whole land sho'iild be
conveyed to Wright emanated from liim, but that I
conceive is not necessary; and in some of the cases to
which I have referred, does not appear to have been
the case. If he was an assenting j.arty to such an
arrangement, receiving a conveyance which he knew
was made to him upon the faithof his doing a particu-
lar act, it is a fraud on his part not to do that act.
Wright has no answer to this equity, except tiiat which'
I have suggested as an answer to a bill for specific
performance. But that cannot, I ai.prehend, be an
answer to this equity per se. There may be a verv
great disproportion between the value of the right lie

withholds from the plaintifts and the value of the rj.rht
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±S65^ of which he Ims been disappointed. It may be a

It is suggested that the brinffins- nf ih^ .• ..

eiectmpn^ h,r m7 •
7 . .

"', "s'^S 01 the action ofejectment by Wright was in the exercise of his rhht ..ajorfgagee; the only position he could c.lldethe circumstances. But as stated in the bill S

answer to the plaintiffs'eaX l
^^'^''

'' ^"-^

'— bound ,„ oo°„vo; ir;i;i
•"•""'"' "•"«'' •» "-

P'Vm- for "slh r I i f^'"' ™>«^l»J"s with

;^- facs stated entitlolnr'o j'
J;.;7 j;;;;

.'^"='''«

i^crt
, and //ie,.« v \rw e \ fVilhnson v.

i.y Lord ft,faL:„d wi: jl.r r' "'* """'
"iu uy Ml. Justice Story, in their
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treatises on Equity Pleading, and. after stating that the 1865
rehef must be agreeable to the case made by the bill ^TTT'and not different from it, they add that the court will Eby
not in all cases (Story says ordinarily) be so indul-
gent as to permit a bill framed for one purpose to
answer another, especially if the defendants may be
surprised or prejudiced. Sir John Leach, in Wilkinson
y.Beal puts the rule thus :

" If a party prays particular
relief, to which he is not entitled, he may nevertheless
under the prayer for general relief, have such relief as
he 18 entitled to, upon the case alleged and proved."

I do not think it would be at all straining the rule
to grant,m this case, the relief to which the plaintiffs are
entitled under the prayer as it stands. Even the specific
prayer is not wide of the mark ; for what it asks under
the name of specific performance, is in effect a convey-
ance of the land not purchased by Wright ,- and it is to
have such a conveyance that is the fruit of the equitv , h
which IS. in my judgment, the result of the facts stated

''

by the bill; so that the great faulfc of the bill is in
misconceiving the plaintiffs' equity, and in framing the
prayer technically erroneously, in accordance with that
misconception.-! must therefore overrule the demurrer
with costs.

I may add. that the case itself does not seem to me
to present any great difiiculty ; and that the court may
be able to make a decree which will do justice to all
parties.

The arrangement made by the widow, the mother of
the infant plaintiffs, was probably a beneficial one for
her and them. An inquiry could be directed whether
It was for their benefit, as was done in McDongall v.
Barron, (a) and if found to be so. it could be carried out by
the court. Wright would thus obtain an absolute title
to what he purchased, and the widow and infants would

((j) Ante vol. ix., p, 45-^

1^
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have the boncflt of tlie re,f,l„„ ,
•

,

eonve,ed to them acco tottthe?. T'" '" "^
as dowress and heirs of the mnl ' 'fP««"-e rights

^-estate; as to .hiohttnairit:;:;"

course withoutprlLr "'«""""' I"" <>'

'-»»,. form, in the event of hr°'''°'™'»''^'''«''ft-
buoro me for ZgLem ZV' "^^ft" ™miug
'ate sneh a decree a? T h

•""''''' '''<"''' ""^
should be without cost I hT

™«?°''''' ^ """' "
"-Jer the idea ,atCd pi',;"o«4f" t"'«""°"case, and partly from what fen IT ""^"'^ "' ""^

"ent. that the ieadtag faelfoT
"™'" '" •''^"

controversy.
^ °' "'^ case are not in
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Harrison v. Patterson.
1865.

L.. h,s executors. The testator had, besides his share nf !k

infants, and appointed A. their guardian tLT ?
' ^"

Executors finding it impossible to wind up the estate of thP f«tn*

ueots. (Jn a reference to the Matter *h,oarrangement was found beneficial to the testator sesute and thlsame was so declared by the court anH t>,« » .
^

be entitled to a first ch/rgeLT pt etTr:r t'th:moneys paid by them to the surviving nartner »nH f u u
still owed him on their personalSS L"so Z a''

'

Of commission allowed them by the juV^f'th: t^teZ"
The bill i„ this cause was filed by John Harrison

tTe Ctiyr'^'r '' ''''''''''' McGlashan, late of --.en..
the C.ty of Toronto, merchant, deceased, who shouldcome in and contribute to the expenses of the 8,"it

nnd James Leask, executors of the testator's will • andagainst the four infant children ot the testator.

Adecree was pronounced directing the usual accountsand inquiries, by is Honm- V P /.-„* ,

«nte vol. 7, pige 531
'''"' "' ''^''''^

It then appeared that the testator had, up to the time
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J865^ of his death. i,een in partnership in the leather business
uarnson With One JcuHes AtchcsoH, and the Master certified sneci-
''"'"""•

3t'^'''Vff^"'"'^^'''*^^<^=^t^°fthe8aidtestator tl.e>>aid James Atchcson and tlie trustees under the testator'^wil came to a settlement, in respect ofS pa t. eSn

all Ills interest in said partnership assets and uronm-i-vas in said indenture mentioned, exiept Ttherefn stated'and that the said trustees claim that th^lllTmmt^^
interest, for which the.y became bound o saidXLZ
te ?1 ',^.7'^^"^ '^'^'^ ^'^''^ of the estafeoSte.tator, before the payment of the other debts owTno^b^'^said testator's estate, such estate hrving recSand realized ;from the assets of the said parfnershiestate the sum of 4^4635 6s. 6d. as stated'ntlie accountsof the said trustees, filed in the Master's office."

s.a,emcn,. On the causc coming on for hearing on this renort
the real estate of the testator was directed to be sold
for the payment of debts, and the Master was directed
to inquu-e and report whether the arrangement with
.4^c/.e«on was for the benefit of the estate, giving thegrounds tor the opinion he might form.

"

The Master having reported specially on this point,and found in favour of the executors, it was decreed
that they were entitled to be indemnified and recouped,
as to the ^^c/...o« claim, out of the proceeds of the
estate; but It also appearing that the executors had
rece.vedand applied to the maintenance of the testator's
children a large amount of rents of his real estate, itwas held that such expenditure could not be allowed
as against creditors.

«"owea.

The other facts of the case appear in the jndgrae

Mr. Fitzgerald, for the plaintiflj".

nt.

•°'*ti«iiaai*Mmaafi»m^im. f
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Mr. J. Hector, Q.C., for the infants defendants.

Jfr. J. C. Hamilton, for the executors.

Sparkmau v. Holhronk, (a) Robinson v. Alexander,
(h) Addis V. Knijlit, (e) Sanders v. Christie, (d) lie
Bahcoek, {e) Lcwin on Trusts, 200, Kinderh, v. Jervis,
if) Spaldinfi v. Shahncr {g).

Spuaoge, V.C—It is conceded that the estate of
Alexander McGlashan, personal and real, is insufficient
for satisfaction of debts, therefore the amount expended
by the executors and trustees for the maintenance and
education of the children of the testator cannot be
allowed to them as against creditors, although such
expenditure may, doubtless, have been made in the
belief that the estate was solvent ; but still at the peril of
the executors of that amount being disallowed- A larger
amount has been received, i. e., of personal estate and
rents and profits together, than has been expended for judga>e„,
the purposes of the estate, and the plaintiff claims that
all the executors and trustees are liable to make good
the difference. I think, as to the moneys received by
them mdividually, each is liable to make good only what
he has himself received, whether as executor or trustee

;

this IS the settled rule, unless circumstances are shewni
and none are shewn in this case, to vary it. For what
was received by the solicitor employed by them, all are
liable. The personal estate was so received, and a small
portion of the rents and profits of the real estate ; but,
as the amount properly expended exceeds both these
sums, there is no joint liability for the excess of the
receipts over disbursements

; that excess must be made
good by the individuals receiving it, i.e., hy Andrew

(fl)6Jur. N. S. 88r.

(c) 2 Mer. 117.

(e) Ante vol. viii,, 409.

(g) I Vern.

(ft) 2 C. and F. 717,
{d) Ante vol. i., p. 137.

(/) 22 Beav. I.

302.
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Judgment

'w»g that I fl„a i„ th, M t rt :::i"^^rzamount of receipts over disbursement^c„ 'eap„Jed

u loilows that between them a Dortinn nf +v,.

»,«+ 1 ,

^ y "°*"» ^hat sum bv eafh ianot shown to me. As put in argument b^Z^mT

so. the.. n>ight be a sum ,o be \^al "l^VZ
t:trrrr=;-£:r^^^^
so„^»,anatheaisb„rse.ent;:::^i.trtbe;:^:T

r«r::;r::^r:rsrt\~

the Plaintiff t„ sbet it to X";;"':^
'"'""»"°'

was received by himself UnfuTh ^ ^'''''^^*

do nnf e.. 1

•^/""^^^"- ^ntil this IS ascerta ned Ido not see what personal order I can mate against
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Patterson, except to this extent, tliat takinj^ it for the 1865.
present that he has received A'G4G, after crediting him ^^^
with the snm of4>22G allowed to him by the Surrogate, Pa„erson.
and that Mr. McGlashan had received f2G5, making
together ±'911, and that i'588 is the snm to be made
good by these two trustees, and tliat the whole d itference,

±331, has been paid by Patterson, the utmost that the
plaintiff can claim in that case would still be the sum
of ±315, to be made good by Patterson.

At present I can make no order against the estate of
Andrew McGlashan, partly because the fact I have
referred to has not been ascertained, and also because
I do not know whether his personal representatives have
assets in their hands. Upon this fact to be ascertained,
and as to the respective amounts paid by Andrew
McGlashan and Patterson, the estate of the former
and the latter must be represented by different solicitors
and counsel. I think theorder may properly go against J'"'K"'en«-

Patterson to the extent I have indicated, if it is clear
that the real estate is not sufficient to satisfy the debts

;

if, for instance, the sum named as the upset price of the
land remaining unsold would not be sufficient.

With regard to the fund in court and its distribution,
which I understood to be acceded to be all parties, the
sum payable by the executors to Ahcheson, by way of
compromise of his claim upon the estate of McGlashan,
seems to be a primary charge. The plaintiffasked that
theamountofthecompromisemaybepaid to him instead
of to Atcheson, on the ground that his debt, proved in this
suit, was a debt due by Alexander McGlashan and
Atchesonas partners. Assuming that the Master reports
the debt due to the plaintiff to be such partnership debt,
which he does not report, whatever may have been his
intention, it is clear that there could be no such finding
80 as to a&ect Atcheson, who is not a party to this suit,

and it is clear also that 1 cannot make such an order as

VOL. XI. JQ
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J865^ is asked for in tl.o absence of Atclmon Wl,„,l ,u

"n:- l''-"tiffea„bya„y other proTeeZ" i« re Lf°

applied for .he pur/r'lntt;:^'-
''''"'' '"'^

f

ft

deet'';rdTeroeiVi;:;r7soT;r>r
above j,u,,n„e„,, the Mas.er'^tS,' i7"* ''^

by his Lordship the CInneellor, befo e w „^ ^
'"^

came for fiual adjudication.
"" '""'''

Mr. /'ibjcraW appeared for the plaintiff.
Argument. -lif„ ri ci r.-Lv-ir, o. ,b. Patterson and Mr T r ^r -,.

executors. * '^^ ^- ^^("mltoii for the

Mr. 72. 6^e,z/j,„;, for ^j^^ infant defendants.

V. Stothcrcl id) Wrn-hh^r, 1 J.
'^*^'"^"'

(<-) i007;tt'S
""^"^h Kii) lilachOorough v. Davit (p\ q+.h • ,

'^' Lett, if) Yost V r,.r.,»j- / I.,,' ^ -' ^^'^^^^^midt

Hayne's "^^^J;^^'^ f ,fJ-; ^^ f'^^' ^^^^

('')7jur.N.S.937,and2Giff.53o
(f) Ante vol. i., p. j,, ^-^ '

(«) I Salk. 38.

{S) 8 U. C. C. P. 159.
(«) II Hare, 93.

(*) 3 Jur. N. S. S06.

(b) Ante vol. iv., p. 615.
(d) I Sim. & Sm. 458,
(/) I Sm. & Giff. 415,
(/') 4 Jur. N. S. 527.

U) 4 Kay & j. 166.
(I) 2 Hare, ^-j^.
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The CHANCELLon.-It appears, from the various 1865.
<lecrees and reports of the Master made in the cause, ^^I^

T

that the executors of the late Alexander McGlashan, v.ulrson
l)emg the defendants P,itterson and Leask and the
late Atulrcw McGlashan, (whose representatives are
parties to this suit) received of the testator's personal
estate A'8,234 9s. 5d., and that they properly paid and
expended for the testator's debts and expenses con-
nected with the estate, t'8,697 12s. lid., being thus
in excess of their receipts by A'4G3 3s. 6d. The jud^e
of the Surrogate Court has allowed to Patterson, one
of the executors, as his commission, i:226 (the other
executors waiving all claim to any.)

The Master has found and the court has decreed
that it was for the benefit of the estate of Alexander
McGlashan that the executors Patterson and Andrew
McGlashan became personally liable to o :e Atcheson
who had formerly been a partner of the testator, for Judgmem.
the sum of X'1,125, and interest from the 20th March,
1858, as the amount of his interest and share in the
partnership assets, and procured his release of the
estate and of the partnership from allclaims, and it is
ordered that this claim of Atcheson should stand a
primary charge on the testator's estate.

Eents and profits of the testator's real estate came
to the hands of Patterson and Andrew McGlashan
and were misapplied by them in maintaining the
chddren of the testator and otherwise, and, pending final
inquiries by the decree on further directions made on
the 19th April, 1864.the defendant Patterson was ordered
to pay into court, subject to the further order of the
court, to the credit of the cause the sum of i^315. being
a sum received by him on account of the rents' of the
testator's real estate, and not paid out or applied by
him for the proper purposes of the testator's estate.
This portion of the decree does not appear to have
been acted on, but the Master proceeded with the
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lurther inquiries .;;rectea an.l with the sale of thatesta
, s real estate, ordered to be sold to meet his

!«/ I'ties chargeable against it. 'hi the 29th Novem-
ber, 1. .4 the Master made his further report, and by
it finds that there is a balance of rents and profits ofhe real estate of the testator of i'QOS 19s. 4d., receivedby defendant Patterson and not properly applied byb m to the purposes of the estate, (the sum of 1'315
already ordered to be paid by him being included in
this amount) and that there is a balance of rents and
profits of .^259, received by Andrea, McGlSan
deceased and not properly applied to the purposes of'the testaf )r's estate; and that no part of the rentsand profits of the real estate had been received by theother executor LeasL On the one hand, the plahitiffemands hat these balances be paid into cou^t. Onthe other hand, the defendant Patterson and the repre-
sentatives of Andre,o McGlashan claim that, for thesum paid by them for the testator's estate over andabove the personalty come to their hands as found byi-««o„., the Master's report stated above, they are entitled"! be
reimbursed in priority to all the creditors of the estate

;

that Patterson is also entitled to retain or receive the

be oie the debts are paid ; and lastly, that they are
entitled to retain the amounts found due by them for
re. is and profits, to meet the demand of Atcheson, forwhich they are personally bound, for which he has noclaim on the estate, and which has been created upon
It a piumary charge, which can now only be for thf
protection and advantage of the executors.

In Crooks v Crooks, my predecessor discussed atsome ;^ .gth the right of an executor to retain a debtdue Lin V !,;, testator out of rents and profits, or the
produc^ .

. ; -es of il, real estate, and seemed inclined
to think ui ,;,x..utors h.^ that right. It is not
howevjBr ..^ .. n,e question nere. For any amount ofthe debts which the personal estate was insufficient to
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tueet the real estate was liable. The executor have 1865.
advanced, ns it were, upon this estate; thej have laid lUrnsir
outinore than they received, and I think they are p^^
entitled to be recouped this sum and interest out of the
first proceeds of the real estate by rents, sales, or
otherwise. I'iiore would have been just so much less of
the ;eal estate for the creditors if the executors liad not
made the advance.

24

. i

I think albo that Patterson is entitled to the
allowance here for commission, in preference to all the
creditors. It is allowed him for his services, and is

thereforepartof the expenses incurred in adraicisterinj,'
the estate, and, as such, ia one of the primary charge's
before payment of debts.

As to ti.e amount claimed to be retained by the
executors to meet the claim of Atcheson, some little
difficulty arises from the directions in tlie former decrees
ill regard to it, but this is not insuperable. Atcheson is

notapartytotheriuit. Hehas no claim, and has proved ^"''s""'"'-

none, upon theestate now in administration here. He has
chosen to abandon it and look to Patterson and Andrew
McGlashan alone for tlie amount awarded to him, and
that amount for which they became responsible is

declared to be a primary charge on the estate. Whether
•they pay Atcheson or not, is nothing to the court. He
is entitled to proceed against them, and has a judgment
Hgainst them, and I tliink that they have a right to
receive out of the estate sufficient to enable tliem to
meet this demand. Whetlier this be done by allowing
them to retain sufficient of the balances in their hands^
or the whole, if necessary, for the purpose, or by calling
it into court and paying it out to them ac^ain, is
immaterial. They ask to be allowed to retain, and I
permit it, subject however, as to this as well as to the
6um advanced by them, over and abovo the persoualtv
received by them, to an arrangement among themselves
and Leask as to their respective interests in the
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entitled to credit- nor d„° I
" ,

'"'""'' "'"^ '»''

tives of ^„rf„"1;X 1° - '"""" """ "" representa.

shallrotat. e wh fe^jM™,"'''
","""*' """ ^"«-»'

l>im, and wl icl, .WW '^^ '"''"""" f"'"'-'' <'« l-y

to .lie pa,„e„t ^Sr::", "etr''r
'"« ""'"•^^

tliis claim, witl, the sum tn 1 • u
""""'"' »''

.-.-.... 1 ..„derst;,d, ^£^z;^::zrrT'"'':» e°"". The Eegistrar can alVtaii thL
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Steinhoff v. Brown.

-Receiver-Cost^,
^ "" """/a^fon m,/ a«rf /,<y?<;

first mortgagee, and thl^ he had entr. -^ '''^°'"^ "^^'^'^ '° '^e
premises, and had cut and removed . T P°"^^^'°" "^ 'h«
value .han the amount .LT^l't^ZV ''"' "^^^^"^^

vll^trj^rj^TXc^^^^^^^^^^^^^^ -~ .or the
by him as mortgagee, and no or "a" ^ n ^^^

''''^? °' "'^^'^^^^

capacity, as owner of the equi^v nf r h
''''""'"''

'" ^'^ °"^er
ond mortgagee might ask raVcJver'"" '"

'"' '''' ''' ''''

"n ^y a second inortsrao'eo ao-ifnaf fi,^ « i. ..

i-Gclemption. ° against the lirst for

objected as not beinLMvannnte^l 'hv ti

'^'"'''""^

meavod that thedetbnZ f / ' ''''^'""^' ^"* ''

^
" '^'"P^"'^^^^^^.«"bjecttothei)laintiff^s



CHANCERY REPORTS. 115

mortgage, and it was not shown whether the defendant 1865
hadenjoyedthepremisesasmortgageeorownerthereof. ^S^

Mr. Spencer for the plaintiffs, who appeal on the
^'°"°'

grounds, amongst others, that the Master had impro-
perly computed interest on the amount of the mortgage
after it had been paid off, and that he had charged
defendant with the timber cut at its value as standing
timber only.

Mr. J. W. Givynne, Q.C., contra.

Spragge, V.C—It appears to me that this appeal
must be decided upon a ground not taken in argument
before me, or in the Master's office.

The position of the parties is this, as I gather from
the papers before me. The position of the plaintiffs
that of second mortgagees, the position of the defendant
that of first mortgagee, and also owner of the equity of
redemption, and being also in possession of the mort- Judgment,

gaged premises. He cut a quantity of timber off the
premises, and an injunction was granted to restrain
further cutting. By the decree the plaintiffs were
declared entitled to redeem the defendant in respect of
his first mortgage, and to be redeemed by him in
respect of their second mortgage, and of what they
should pay in redeeming the defendant; and as to the
timber cut by the defendant, it was referred to the
Master to take an account of it, and to set off the value
of it against what should bo found due to the defendant
upon his first mortgage, and to state the balance.

The Master reports the value of the timber at a sum
exceeding by a few dollars the amount due to the de-
fendant, so that his mortgage is thereby paid off. The
appeal is by the plaintiffs, on the ground that the Master
has found the value of the timber at too small a sum.

Now the decree I apprehend must have proceeded
upon this principle, that the defendant, combining the

\i

1

IrrlJ
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chaiaeter of first mortgagee, and owner of the equitv ofs.e.n.orr redemption Ins possession, as between hims If and lieBrown, second mortgagee, would be referred to his character of

nlr:^:f-'
""*" "^'^ mortgage was Paid oTtdonot ee that his continued possession aft'er he was pJdoff, could be referred to Hiat character, being entiUedas he was to possession as owner of theeanilnf

redemption. A continued possession of a mortgageeaf er being paid off, would be wrongful; he oS todeliver possession to the mortgagor. Ling both tuWnot be assumed that what would be rig'tfuli; do^eIf separate, was in legal effect done, the chara ters beZcom med
;
and so what he received after ceasL" t bfa mortgagee, except nominally, he would receive aowner, and for that would not be bound to account fh.proper remedy for the seco^d mortgag e n Ih ^aI suppose, would be the appointment of a receTver

'

The decree seems to proceed upon the position of
j.a..e.u. the parties being what I have supposed them to beotherwise in declaring the rights of the pltTes it

titled to have the excess, if any, in the value of thetimber beyond the amount due to the defendant onhis mortgage applied to the plaintiffs' mortgage

If I am right in my view of the case, it is immaterial how much beyond the defendants mo^Zlmoney was the value of the timber; but if tl faif
tiffs are entitled to the excess, the^ I sh u1:^'^back to the Master to review his report, for the defenlant as mortgagee in possession was bound to accountfor what he made of the timber, not merely orTalue as standing timber; and the Master shouldhave required him to bring in an account of ho pro
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Johnson v. Cass.

Practice—Notice of motion by leave of Court.

Where an injunction is granted to a particular day, which is not a
motion day, and the writ is served, together with a notice of motion
for that day to extend the injunction, the notice is not irregular'
though It omits to mention that such notice is given by leave of the
court.

In this case an injunction had been granted ex parte
on the 1st of March, to stay waste until and inclusive of
Thursday, the 9th of March, and leave was given to the
plaintiff to move on that day to extend the injunction.
All these particulars were set forth in the order,
directing the injunction to issue.

The injunction and notice of motion to extend it were
served on the defendant, but the notice did not mention
that leave had been given to move on Thursday, and on
the motion being made,

Mr. Blake, Q.C., for the defendant, objected that the
notice was irregular for the omission, Thursday not being
the usual day for motions.

MoWAT, V.C.—It does not seetu to me to be neces-
sary in such a case to mention the leave.

An injunction is never granted to a particular day,
except in connection with leave to the plaintiffto move on
that day to extend it. That being the invariable practice
of the court, the service of the motion to extend, and of
an injunction naming tlio day up to which such injunc-
tion is to have force, is sufficient intimation to the
defendant that it is by leave of the court that the motion
is to be made on the day specified. Vide also, Chaffers
V. Baker, 1 Jur. N. S. 32.

I have the less hesitation in coming to this conclusion,
because I think that in an urgent case it would bo the
duty of the court to extend an injunction exj^arte for a
few days, to afford time to serve a new notice, if through
a slip the first could not be acted upon.
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Bagley V. Humphries.

affecting her real estate.
^

incumbered these ikndswhcrinrf' '° ^' ""'^ ^- ^^'^^^^-^^s

time of death. B. was atl ; 7 '."'' "'' unremoved at the

between B. and C.asto thl^ZTof ^H
^'"''°"^ '^^'"« "'-^

by each, they by muTual^0"^ u'
'^'"'"'^'"""^^ ^^^^^^^^ne

joined, agreed to reSsuchcu-'
'"

^^ '"' '''" '"^'^^"'^

having been made .^Z^:, "S^^^'''"''''' ^' ^" ^^^^^

by married women of their'reaUsties did T *° ?'^^^>-""^
ments to refer, and that therefnJ c t

°°' ^PP'^ '° «&^ee-

not binding on her
'"'^ agreement and award were

Statement

Wife":''"i"i::: ^^s'r "^ ^-r "-' ^"^'^

of ...e last wm and ^ZltXTnTT''
deceased, and Tnh» n i

^^ Humphries,

ma,„ oH ctot^^'Mlf
*""-' ^-o"' ».».i.W«. Tl,e

-id /JA:' *
.t Xtl'm i'^'T

°'- '"»

also Lain i, Vesoi 'l " "*'' '" '""'"' "« "«'•«.""'!

wero paid!"
' '°'"'' '"'''P''"^' »<•<" "H i^'s just debts

After makiiit; \m will tl.r, f^o^ <. . .

inrlobtod N> ^. . 1
' '

'"^ ^'''^^«'' ^'--^vin^ become-
''> -e doronduut Henry W. Humphries]
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Bagley

conveyed to him the lands above mentioned so devised
to the plaintiff and Israel Humphries, to secure such
mdebtedness. v.

Humphries.

On the fourth of March, 1858, the plaintiff and her
husband John Bagley entered into a bond unr^er seal
whereby they became bound to Israel Humphries, in
the penal sum of ^1000, wherein the incumbrance to
Henry W. Humphries was set forth ; and it also recited
that differences existed between the plaintiff and Israel
Humphries, as to the amount of such incumbrance
which should be borne by each, and in order to settle
such matters in dispute, it had been mutually agreed
to refer them to the award of Andreio Black\ndmiham Pollock, and of such other third person as
they should appoint; and it was conditioned and
agreed that the said obligors would well and truly
abide by the award of the said arbitration, or any
two of them. ''

Israel Humphries also became bound in like manner =^^' Statement.

The arbitrators so appointed duly entered upon the
reference and made their award on the 10th day of
March, 1848, whereby they, amongst other things
awarded t^ it the plaintiff and her husband should
pay and assume of the debt due Henry W. Humphries
the sum of £356, and that Israel Humphries should
pay the sum of .£458.

The defendant Israel Humphries set up that this
award had been accepted and acted upon by the plain-
tiff and ner husband, and that the same was bindinc.
on them, and should be ta^^en into consideration, and
followed in the administration and partition of the
estate.

It was objected that the award, having reference to
real estate of a feme covert, must be invalid as against
her, and thtit though she might otherwise have power
to refer, the agreement not having been executed in
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Judgment

accordance with the provisions of the lav. a« fnBa„e. veyances by married women, was notS T
Humphries. plaintiir. The bill m-nvJf ^'°^ °" *^^

Lowevor, except that .-ai^ed as to .tvawHTaward, were disposed of at the hearing ^ ""

at the sittings of the court at Coho'rg
^^'•'"'*''

Mr. A. Crooks and Mr. Nanton for the plaintiff.

^Mr. ^r„,<,„r for defendants m„.rhrie.. StHn and

Mr. Blake for the defendant Israel Humphries.

from the authorities that ittti.
" " ""^*''

Certain lands were devised to the plaintiff »„Jcertain other lands to Israel m,npkns
, and beleenhe maimg of tne will and the death o tl« tes 2?

o.rtd"tr"'«T
"™™« "'^ >a«Js iv sed-•

b wm choMhr: T "'"''" '° "''"™'-» "
a«air:e"i'^^,T:r:;xrTr^^^

£'««i/ V. rp„„, (») was a case where there was an

(rt) 5 Ves. 846.
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agreement to sell real estate; the price to be fixed by 1865
arbitration. Lord Eldon said, "But I must look into ^,^the compe ence of some of these defendants as married nuSLwomen. I have no conception that as against them
such an agreement could be enforced, binding their
mterest by agreement which could not be bound by
conveyance." And so in this case the interest of the
married woman could not be bound by conveyance,
that 18, by conveyance simply; certain guard for her
protection bemg necessary beyond the execution of a
conveyance by the wife and her husband.

Davis V. Page, (h) is very shortly reported. It is
only said that a reference to arbitration was proposed,
one of the parties being a married woman, in respect
of her interest in real estate. Lord £'Wo« thought
he could not permit the reference. It was then asked
that it should be referred to the Master to inquire
whether it would be for the interest of the married
woman that the cause should be referred; and this
also Lord Eldon refused.

In Strachan v. Dougall, («) before the Privy Council
these two cases were referred to and followed. Lord
Kingsdotvn, by whom judgment was delivered, thus
refers to the point

:
" The question raised by the

appellant is, that the award set up in the plea of the
respondents Do«.ya« and wife * * is invalid ; and
this he urges upon various grounds, the principal
being that some of the parties to the submission being
married women, were incompetent to enter into such
an agreement, as it related to freehold estate and
mterest m land

; and that although the other parties
were competent to concur in such agreement, yet, that
the fact of some of the parties being under the dis-
abihty of coverture, an award so made was not bind-
ing upon him. We think that this objection is fatal
and that an award founded on such agreement was
invalid."

Judgment,

5'1

}»
w^
m

{(i) 9 Ves. 350. (b) 7 Moo. P. C. 365.
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I was referred to McGill v. Proudfont (n\ oo

I thought at first that the award eet up in this casem.ghl possibly be supported upou the ground h

2l\llt °!
*" ""'S-'S^ J"'"' » ™">"on with

Object of the arbitration was not to aUenate, or to

pTortirofT '"'f"' '? ""'^ '° ascertai'n wh!propoition of the mortgage debt was properly charge-

by th^:;:: ,:?';"'
^'f

""^ '^^ '-ds'pts
are but ml f. "

''"'''°"°° °' """^"^d womenare but little needed in such a case. But the principlesapplying to the real estate of ma.-ried worn n are
....... against bis idea. As to her real estate she is com!potent I do not say to agree, but to convey butsupposing her competent to agree in regard to it inhe same way as she may convey it ; it „°„uld be ntym the same wa,^ with the same guards and formalitielas are required to make her conveyance effectual Itseems ,„„„„ .,„. 3,,, „,, ,,^^ {^^^^^^

;'- • U

totf^'trSrr^ "^ "- '" '"^^ »- "-'

This is one of several points which arose at the

oTL ; ''T°
"'^" p"*" *'"- '^ » "f-»o

resermh '' " '""" "'"^ ''"'"'"' '^™'='''"'» ^^i" ^e

(a) 4 U. C. Q. B, 40.
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Sanborn V. Sanboen. • r-1

Duty of Guardian ad litem of Infants.

When the guardian for infant defendants, being notified, did notappear at the hearing, and their interests, ^vhich were not fully as-
certained, were not represented, the court refused to pronounce adecree in their absence, removed the guardian, appointed another
in his stead, and directed the cause to be again brought on.

The bill in this cause was filed bj William Sanborn,
David L. Youngs, Joseph W. Duryea and Henry C
Shannon against Ease J. Sanborn and Hattie Sanborn
an infant under the age of twenty-one years.

' -

The objects of the suit are sufficiently explained in
the judgment.

Depositions had been taken, and the the cause wasset
down tor hearing at Toronto, when

Mr. Roaf, Q.C., appeared for the plaintiffs.
Judgment.

Ko one appeared for the gentleman who had been
appomted guardian ad litem by the Master at London.

^

SPEAGGEV.C.-At the hearing of this cause, the
interest of the infant defendant was wholly unrep.-e-
sented, although it appeared that the guardian ad litem
had been duly notified. I expressed my dissatisfaction
with this, and saidtliatitM^ould be proper that counsel
should appear for the infant. This has not been done,
and the matter had escaped my recollection. Upon
looking over tlie papers I see that the plaintiffs, four in
number, file their bill as surviving partners of W. ESanborn, against h.s heiress-at-law the infant, and his
administratrix and widow, in respect of certain land
conveyed to W. E. Sanborn, which land was purchased
with partnership moneys, for, and was used for, partner-
ship purposes. The plaintiffs allege that W.E.Sanborn
was entitled to only one-twelfth share in this land, and
there is some evidence that such was the extent of his

f -J

1

1

i

i
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;
though I hardly see how such can be the casesanbo. as by the articles of partnership, which are produced Tt'sanwn. ^Ppcars that the partners are entitled in er nal propor-

tions, and the purchase was with partnership money
Further, the bill prays that this land be sold and 'heproceeds distributed in the proportion to which 1 eparties are ,t is alleged, entitled. No account isprayed of the partnership dealings.

I do not, however, propose to do more now thanJ-..e„.. provide that the interest of the infant shall be r pre-sented and to that end I direct that the guardian J;

r^t^;^^""^'':,-""^
^^-^ Mr. Taylor^ot for the

infant. The guardian who has neglected tu appear isnot to have his costs.

GoKDONi V. Ross.
Mortgaffor and mortgagcc-Bankrupt-Power of sale

pelled to go .n under the act. but may proceed toLl the properTv"under a power of sale in his mortgage.
P^^perty

This was a motion for an injunction to restrain f]i«sale ot a steamboat by a mortgagee under a power o?
sale contained in his mortgage. The plaintiffwas the
assignee in insolvency of the mortgagors.

Mr. Hoskin for the motion contended that under theInsolvency Act of 1864, section 5, sub-section 5, Imo gagees only remedy was to file a claim in thematter of he insolvency, when the proceedings wouldbe taken which that sub-seetion points out. He referred
also to 9tli and 12th sub-sections.

Mr. Cromhie contra, referred to the 4tli and 5th sub-
sections as shewing that it was not compulsory on the
mortgagee to proceed under the insolvency.

MowAT, V.C, refused the injunction, and held that
a mortgagee was not obliged to file a claim, but was
at liberty m lieu thereof to exercise the power of sale
contained m his mortgage.
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Hekhy v. Tiir Agkicltural Mutual Assurance ^^
Association.

Insurance-lnUrim receipt by agent, howfar binding-Principal and
agent.

The agent of an insurance company.employed to receive applicationson apphcafon by the plaintiff, and receipt from him of the usual'premmm gave to the plaintiff a receipt therefor. • sulc toapprpval by the Board of Directors, money and note o be rSn dmcaseapphcation .s rejected." It was alleged that this wasverbally understood between the agent and the assured to be a finaagreement for the policy and an acceptance of the risk. The d^recors havmg refused to effect the proposed insurance, and returned

goodT:r
°°*' ''""^ '^ ^'^ ^^^"'- "'^'' -^ •-»'•« tomake

Held also, that the agent's authority did not extend to the makineoffinal agreements for insurance or to the insuring tempoTarii^ofproperty, not of the classes specified in printed circular oMhecompany, or such as they were accustomed to secure

The bill in this cause was filed hy William Henry,
of the townsh.p of Stanley, yeonan, against the
Agricultural Mutual Assurance Association of Canada

Actch. 52of the Consolidated StatutesofUpper Canada
or insurance to the amount of $800 on his dwelling
house and furniture, and on the grain then stacked,
or cut down and about to be stacked on the plaintiff's
farm being lot No. 13, in the 10th con. of the township
of Stan e^; tl.atnosum incashwaspaid by theplaintift;
but that he gave his prom issory note for $12.50, payable
to the company on demand, in such proportions as mighthe required by the I,oard of directors thereof, together
with another promissory note for $3.59, payable to the
defendant, George W. Keily, the agent of the company
which was lor the cash premium on the said insurance'
and tor the expenses of survey and policy.

Mr. Keily ihm gave the plain'iff the receipt, dated.
"OIj* Ala 4 .|
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J865^ the 20th of August, 1863, set forth at length in the
Henry judgment.

V.

Agricultural
Mutual Ass. ~, , .

Association. The plaint.fFalleged that the agent A'.i7y then led him
to understand that the policy would certainly issue
immediateiy on his return to the main office of the
company at London, and that he might in the meantime
consider himself secured against all loss by fire, on the
premises so insured.

t

To this the Associrtion said in their answer that the
authority of Keily, as agent, did not extend further than
the giving such interim receipt to the applicant, to be
acted on or rejected by the directors, as they might think

statemen.. ,,
* ^t^*'

^'^ ^^^^^^^^ration of the application 8oon after,
the directors refused the risk, and returned to the
plaintiff the said promissory notes with a letter from
Keily, informing the plaintiff that the application was
not accepted, which letter was directed to Bayfield post-
office, the address given by the plaintiff to the agent.

On the 18th -f October, 1863, a fire occurred on the
plaintiff's premises, by which the grain claimed to have
been insured was destroyed. The plaintiff, not having
gone to the Bayfield post-office for some time, did not
receive the letter rejecting his proposal till the day after
the fare took place. He prayed a specific performance of
the agreement and for payment of the damages occa-
sioned by the fire.

Mr. Keily in his answer admitted the genuineness of
the receipt above referred to, but he denied that he then
represented that the risk would certainly be accepted
by the company, but alleges that he then stated
that he was doubtful whether it would be accepted
or not

:
that he afterwards heard suspicious statements

as to the plaintiff's character, and on the 24th of
August, 1863, returned the application an<^ nromi-orv
notes to the plaintiff, with a letter addressed to Bayfield
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!":' ""°"°"^ ''» '""' '"' ™k «»"• "ot be ^86^
Henry

He denied that the rial^ a-cn%. „,->„ x •. ,
Asriculturalm»u lue risK ever was accepted bv thp "^"'"ai ass.

Association. f ^ ^J lue
Association

ora?L!?T
™' ^"'"' " '^'"'*"''''' ^hen evidence,

parts of which are clearly stated in the judgment.

Mr. Macam was for the plaintiff.

Mr. iJoii/ for defendants.

-iiT?"
!;°— Ti^ plaintiff's case is that thedefendants the Insurance Company, throuKh theiragent the defendant Keil,. contract^' t Ze tZloss by fire certain stacks of grain on the plainS

iurri863w"?'"= "'"'^'^'" ''^^^oi

field
:

xt was afterwards put into stacks and was destroyed by fire on or about the 18th of October Therewas no barn upon the plaintiflF's premises. Bearfn!the same date as the proposal was a receipt given by^e^Z^ m the following terms, being a printed formfurnished by the company filled up by Kdly

Stanley, 20th August, 1863

$700 " wift fL aT P^"cy fee for an assurance of*'"" .00 with the County of Middleser M,,t„^iv-

a
i

i
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1865. being declined, he is recommended to write to th&
secretary on the subject, addressed to London, C. W.
Cash premium - - $2.09.

Henry
V.

Agricultural r,
*

, ,, "

Mutual Ass. burvey and pohcy 1.50
Association.

13.59.
Signed, GEO. W. KEILY,

Agent and Surveyor."

It is not disputed that Keily was the agent of the com-
pany to receive proposals and give receipts : and it is-

admitted that such receipts in a proper case operated a&
an interim assurance from their date. In other words,
such a receipt was a contract to insure, subject to the ap-
proval of the Board of Directors. The question is whether
Keily'8 authority ap agent extended to the insurance; and
whether the plaintiff had reason to believe that Keilyhad
such authority. As to what passed at the insurance I
have the evidence of a brother of the plaintiff, and of
Keily himself. I need only observe, that if Keily
represented that he had authority beyond the ordinary

Judgment, authority of such an agent, or beyond the limited
authority which appeared upon the papers executed be-
tween the parties, Henry believed such representations,
at his peril, as they could not affect the company. I
do not say that Keily made such representations ; I am
inclined to believe his evidence upon that point rather
than that of the plaintiff's brother, which was given with
an evident bias for the plaintiff. I am of opinion, from
both the oral and documentary evidence, that Keily had
no authority to effect an interim insurance upon grain
in stacks, where there was no barn. The first condition
of insurance on the back of the policy runs thus : " This
Company assures farm buildings, isolated dwellings, the
out-houses belonging to them, country school-houses,
churches and meeting-houses,with their content8,only."
The company did sometimes insure stacks of grain in a
barn-yard, along with grain in a barn : and I suppose
there was nothing to prevent their insuring stacks of
grain where there was no barn, if they thought fit ; but
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Judgment.

it was contrary to their practice ; and I apprehend the 1865.
agent had no authority to go beyond the ordinary con- '~-^;;;^

ditions of insurance, or, at most, to anything outside A.dc^a.tura.
of these conditions, not sanctioned as a practice of the Ms^Lnon
company.

But the applicant for insurance had a right to
assume that the agent had the ordinary authority of
insurance agents receiving applications, unless in-
formed otherwise by the agent or by papers, to which
he the applicant was a party. The evidence does not
shew me whether the insurance of stacks of grain is
beyond the ordinary authority of insurance agents.
But the printed form of application contains informa-
iion as to what is insurable : the applicant makes this
his own act. It is given to him by the agent as con-
taining the form of application which he is to make,
and informs him of what the company is prepared to
inpure, and by inference that it insures only what is

enumerated. This printed form enumerates in a
column or margin dwelling-houses and their ordinary
contents, barns, sheds, driving-houses and their ordi-
nary contents.

In larger type, on the right hand of the paper, are
these paragraphs :

—

" rs- If insurance be wanted on any property not
mentioned in the margin it may be inserted in writing.

" IS" Only farm buildings, dwellings, the out-
houses belonging to them, country school-houses,
churches, meeting-houses, and the out-houses belong-
ing to them, are insured."

The last paragraph contains a longer list of what is
insurable than the column or margin, but limits what is
insurable to what is specified. Lowerdown in the paper
18 another enumeration of particulars printed in such
a manner as to be likely to catch the eye, first in large
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sill

I i

^866^ type
' Dwellmg-house," then a list of particulars -in

Henry regard to It to be filled up by the applicant. After
mS'Ts'.^'!' ^^,*^^ '^""^ *yP'' "^*'"«' «^e<i«. &c.,» followed
Association, by the like particulars.

Now this proposal is not a proposal only, but con-
tarns notes by the company for the information of
parties applying to insure. If it informs applicants.
tHat It insures only certain classes of property it
necessarily informs them that their agents' authority
extends only to the insurance of such property. It
might be that this information was conveyed in such
a way or form, that a person of ordinary intelligence,
and giving such ordinary attention as a prudent man
would give to a matter of business, might not observe
It: I mean a peirson of that class with which thi»
company professed to deal : the company calls itself
at the head of the proposal " A Purely Farmers' As-

judgment. sociation :" and I should be disposed, if the language
used were ambiguous, or if the information as to the
classes of property which only the company would
insure, were inserted in an obscure place, where the
applicant would not look for such information, to hold
the mformation not conveyed: but I cannot say that
the paper is faulty in either of these respects. If read
through by Henry, and it was his business, if he desired
to be safe, either to read it or have it read to him, he
would have learned that the company did not insure
stacks of grain, and therefore that Keily had ne
authority to do so. If he omitted this common business
precaution, it was either because he was careless, or be-
cause he trusted to what Keily said to him. If'he did
either it was his own fault, and he, and not the company,
should bear the consequences : I desire to add, that I by
no means intend to say that he was misled by Keily.

In this view of the case, it becomes unnecessary to
consider the effect of the notification by Keily to Henry
that his application was rejected. I only observfi, in
regard to it, that it was through his own culpable
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negligence that he did not receive tlie letter. The
receipt which he kept informed him thathe might expect
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Henry
his policy, if It were granted to him, within four weeks, Agricultural
and recommended him, if he did not receive it within AsSton
that time, and was not notified of the risk being declined,
to write on the snbject to the secretary, addressed to
him at London, CW. He had given his own post-office
address as " Bayfield ;" so that he was instructed to
look for a letter at the Bayfield post-office, either send-
ing his policy or declining his application, within four
weeks. Within two weeks, as I gatherfromtheevidence,
if not within one, Kelly's letter was at the Bayfield
post-office, and must have remained there six weeks
or more

; it was only taken out by Henry the day after
the fire. If he had not been guilty of very great
negligence, he would have been informed, (whether in
a shape to relieve the Company, if liable, I do not say,)
that ho would receive no policy, and he would have
received back the money ai.d notes which he hadgiven
io Keily. This takes away any seeming hardship that judgment.

might perhaps otherwise appear to be in the plaintiif's
case.

I decide the case, however, upon the other ground,
that Keily was not the company's agent to insure any
but certain classes of property, within none of which
the property in question came, and that this was com-
municated to the plaintiff by the paper called a "pro-
posal," to which he was a party. 1 must therefore
dismiss his bill, and with costs.

m
m
Hh
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Buchanan v. Dinsley.

Conveyance to defeat creditors—Sub-purchaser.

.4. being largely indebted toS. & Co., and the owner in fee of certain
real estate, conveyed the same to his son. without consideration-
B. & Co. recovered judgment against A., on which an execution
against his lands was issued in May, 1864, but in February previous
the son had conveyed the premises in question to D., taking, as the
consideration for his purchase thereof, his promissory notes not yet
due, and still unpaid. Evidence establishing collusion between A.,
his son, andZ). was adduced, and both the conveyances were de-
clared fraudulent, and the lands held subject to the plaintiffs' jude-
ment debt.

*

The bill of complaint in this cause was filed by the
Hon. Isaac Buchanan, Adam Hope, and Charles J.
Hope, plaintiflfs, agamst Edward Dimley, John Dinsley,
and Orrin L. Dban, defendants, and set forth that on
tiie 22nd day of August, 1863, the defendant, Edtvard
Dinsley, was indebted to the complainants upon certain
promissory notes, and that he was then also seized in

Statement, feeofCertain lands, which by an indenture, made on that
day, and for a nominal consideration, heconveyed tohis
son, the det'end&ntJohn Dinsley, who is charged to have
then hadnoticeof the plaintiff'sclaims, and tohaveacted
collusivelyand with the purpose of defeating them. The
plaintiffs recovered judgment against Edward Dinsley
for the sum of $3,386, and caused a writ of execution
against his lands to be issued to the sheriff, in whose
bailiwick the lands were, on the 23rd of May, 1864.

On the fourteenth day of April, 1864, the defendant,
John Dinsley, conveyed the premises in question to his
co-defendant, Orrin L. Doan, for the consideration of
$2,000, payablfj as follows, the sum of $60 down, the
promissory note of Doan for $440, payable at 3 months,
and the remainder in three instalments of $500 each,
payable yearly. Doan was alleged to have had notice
of the plaintiff's claim, and to have acted in collusion
with his co-defendants.

The prayer of the bill was for a declaration that the
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conveyance from Edward Dinsley to his son was frau- 1865
dulent, as against the complainants, that the same ^SH^I^I^T
might be cancelled, and the lands sold under the plain- Dmliey
tiffs' execution

; second, that the sale to Doan might
also be set aside, as done malajide, and without good
consideration, or that Doan might be declared a trus-
tee for the plaintiffs of the notes and purchase money
and that they might be applied in satisfaction of the
plaintiffs' claim. Evidence was taken and the cause
heard at Goderich, when it was conceded that the
plaintiffs had established their case as against the
Dtnsleys

; and the only question left for consideration
was their rights against Doan.

Mr. Roafiox the plaintiffs.

Mr. Blake for the defendant Doan.

The bill had been ordered to be taken pro confesso Argument.
against the defendants.

Spragge, V.C—It was conceded at the close of the
argument that, as against John Dinsley, the deed from
Edward his father to him must be declared fraudulent
and void.

As against Doan, it is resolved into a question of
costs, the plaintiffs being satisfied to receive the unpaid
purchase money due fron- ' ' u to John Dinsley. If the
plamtiffs had sought no more by their bill, he would
have been a necessary party only for the purpose of re-
straining him from paying his purchase money to John
Dinsley, and he would have been entitled to receive his
costs. But the bill makes a case against him of notice
and primarily seeks the land itself, the purchase money
bemg asked for by way of alternative relief, and it is
contended that notice is proved; but the plaintiffs
prefer, it is said, to take the purchase money.

The consideration expressed in the deed is nominal—
6s.; and Doan certainly had no reason to suppose that

M
I'M
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J865^ there was any valuable consideration for the deed. . I
Buchanan

J
cannot therefore very well understand how hecan swear,

Dinsiey. as he does by his answer, that he had no notice that the
conveyance was voluntarily and without consideration.
Further, Doan's own examination shews that he knew
enough of the circumstances of the father to have reason
to believe that the deed was made to the son for no
honest purpose. He was his near neighbor in a small
village, living but a little morethan 100 yards from him.
He says that he first heard about four years ago that
the father was losing money on his farm ; further, that
two or three years ago he understood that he had lost
a good deal of money. In another place he speaks of
him as a man in low circumstances, and with a large
family. He admits also that he knew of his having
been interested in the store in Blyth, and says he did
not know whether he was successful or not. A deed
from a father, known to Doan to be in such circum-

judgment.
^tauces, and with a large famUy, to one son, who, eight
months afterwards says he is twenty-two years old, and
upon the face of it voluntarily, is the title under which
Dean purchased in February, 1864. Doan could not but
see that the father was stripping himself and the rest
of his family almost bare of property; for a few village
lots of no great value were all that was left to him.. It
could scarcely be by way of advancement to this son. for
ho would hardly impoverish himself and the rest of his
family for such a purpose. It is impossible, to say the
least of it, but that he must have suspected, looking at
the circumstances of the father and the age of the son,
without even the common pretence that the father was
indebted to the son for services or otherwise ; knowing
also that the father had been interested in the store at
Blyth, and that these plaintiffs had furnished goods to
this store, it is impossible but that he must have
suspected that this deed was given for the purpose, to
use a common phrase in such cases, of protecting the
land from creditore ; and if he had reflected in the
matter, as he ought to have done, and as probably he
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Bucbaaan
V.

Dinsley.

did, that these plaintiffs were the creditors against 1865whom It was to be protected.

I made the foregoing note shortly after the close of
the case. I have again gone carefully over the evidence,
and am confirmed in the opinion I then formed. I
thmk there was on the part of Doan a wilful blindness,
or a negligence so gross as to be evidence of fraud
withm the cases oUones v. Smith, (a) Hind v. Dodd, (h)
and other cases of that class. I think there was that at
the least; and that is sufficient to affect a party
with notice, even when thQTQmbondJidea: but I doubt
in this case if there was bondfides. I incline to think
Doan knew enough to convince him, and that the
conviction in his own mind was, that the conveyance
from the father to the son was to defeat creditors.

Judgment.

Tfr

Byland v. Alnutt.

Married Woman-Ante-nuptialstttlemtnt-Law of Lower Canada.

By an ante-nuptial settbment made in Lower Canada, in 1833, accord-
ing to the laws there in force, it was agreed between the parties to
the proposed marriage that no communion of property between
them should exist, but that each should hold and continue to enjoy
what each then had or should thereafter acquire. In 1848
certain goods and chattels of the husband were sold at sheriff%
sale, on executions against the husband, and. having been bought inby a third pariy, were, by a deed of donation, conveyed to the wife
for her separate use. The parties having removed to Upper Canada
brought with them thesegoods. which were seized under executions'
issued on judgments obtained against the husband.

Held that the marriage settlement and deed of donation properly
vested the goods therein mentioned in the wife, and that th^y were
not liable to seizure for her husband's debts.

The bill in this cause was filed by Mary Pitt liyland,
by her next friend, against Henry Alnutt, Joseph

«1.

(a) I Hare 43. (6) 2 Atk. 275.
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Au88em, John White. Henry J. Thorp, sheriff of the
County of Prince Edward, and George H, Ryland,
hu band of the plaintiff, and allegeJ, thatin and prior
to the month bf April, 1833, the plaintiff, beinga/eme
sole, residing at Quebec, uas possessed of personal
property to the value of $1500, or thereabouts.

That an interraarriage was agreed on between herand
the defendant, George H. Ryland, and thereupon an
ante-nuptial settlement was duly made and entered into
beforetwo notaries at Quebec, accordingtothe lawstherem force, when it wac agreed that each should, notwith-
standing such intermarriage, possess and enjoy all the
estate and effects they severally then had, or might
thereafter obtain or possess, in every respect free and
clear from any dlaim or demand of the other of them.

In 1848 certain of the goods of Mr. RyUnd were
statement,

f^'^^^
"'"^e^' executions against him at Quebec, and

bought at the sheriff's sale by on^ Edward Ryan,v^ho,
by deed of donation, conveyed them to the plaintiff.

In 1856, the plaintiff came to reside nearPicton in
Upper Canada, bringing with her many of the goods
80 conveyed to her by Mr. Ryan The defendants
Alnutt, Aussem, and PF/ttfe, having obtained judgment
against Mr. Ryland, issued executions thereon to the
sheriff of PrinceEdward County, under which theabove
and other goods were seized. The bill was then filed
settingforth the above facts, and praying for an injunc-'
tion to restrain the sheriff and the execution creditors
irom proceeding to sell the goods, as belonging to the
plaintiff. The other facts fully appearinthe "judgment.
Jividence was produced at the hearing, proving the
proper execution and validity of the ante-nuptial set-
tlement and deed of donation according to the law of
Lower Canada.

The cause was heard and evidence taken at Belleville
The following authorities were cited :—Storey on the
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and

Conflict of Laws, sections 143 to 163 ; Wilts v. Camp. 1865
bell, (a) Head v. Head (b).

Ryiaad

Mr. C. S. Patterson and Mr. /. C. Hamilton appeared
*'"""'

for the plaintiff.

Mr. W. M. Britton for the execution creditors.

The bill was taken pro ccnfesso against the other
defendants.

Spraooe, Y.C.—By articles of ante-nuptial settle-
ment, made between the plaintiff and the defendant
George Herman Ryland, bearing date 19th of April,
1833, it was provided that after their marriage there
should be no communion of property between them,
but that whatever each then had, or should in any
way thereafter acquire, should be the separate pro-
perty of each. The parties were residing at the time
in or near Quebec.

In 1848, the furniture, horses, carriages, and the judgment,
like effects, in and about the house at Beauport, near
Quebec, were sold in execution. The whole were
purchased by Mr. Edward Ryan, of Quebec, and by
mstrument of donation, dated 22nd June, 1848, the
whole were conveyed by way of gift to the plaintiff,
for her separate use. About two years after this the
plaintiff, with her husband and family, removed to
Montreal, and continued to reside there until 1856
when they removed to Picton, in Upper Canada, at
which place they have since resided, with this excep-
tion, that Mr. Ryland, who h Registrar of tlie county
of Montreal, resides only occasionally at Picton, the
duties of his office requiring his general residence to
be at Montreal.

The defendants, other than Mr. Ryland, are creditors,
having executions against the goods of Mr= Rylayid, in

r-3

(rt) 12 Ves. 492. (b) 3 Atk. 5n.
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jm^ the hands of the sheriff; and the sheriff has seized a
Ryiand quantilj of household furniture and effects, a horse, a
Ainijt. carriage, and some other articles. The bill seeks 'to

protect all that has been seized, as the separate pro-
perty of the wifj ; the greater part under the marriage
settlement and the donation, and the residue under
the marriage settlement alone.

It is conceded, on behalf of the creditors, that those
articles which were conveyed to the plaintiff by the
donation are exempted from seizure ; but it is denied
that the exemption extends any further, and I think the
creditors are right upon this point, '^he bill seeks to
exempt them, on the ground that they have been pur-
chased by the pliiintitf, and are therefore her separate
property, under the marriage settlement ; but there is
no evidence as to how or by whom th ey were purchased,

Judgment.
*"^ ^' ^^ "^^ ^ven alleged in the bill that they were
purchased with the moneys of the plaintiff, or that she
had any means of her own where w^ith to purchase them.
If it were shewn that she had converted into money any
of the property acquired from Mr. Ryan, and had vAth
the proceeds purchased other articles, 1 should hold that
the newly purchased articles stood in the place of those
sold, and I should hold the same in regard to articles
exchanged

;
and upon this ground I exempt from seizure

a horse, which appears by the evidence to have been
exchanged for one of the horses acquired from Mr.
Ryan. I am asked to go further and to presume that
the articles purchased were purchased with the moneys
of the plaintiff. The presumption, I apprehend, must be
the other way. The husband is in the receipt of an
income; and it is his legal, as well as his moral duty, to
support his wife and children according to his means
and their condition : the wife, so far as appears, has no
income of her own, The inference must be that the
expenses of the household, whether in the way of main-
tenance, or of providing necessary or iittin"- furniture
are defrayed out of the moneys of the husband, even
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though the immediate purchase be made by the hand 1865.
of the wife. It is said that some few articles com- ^"R;^;;;!
prised in the donation liave been sold, but for how Ainuu
much, or how the money was applied, is not shewn.

1 can only exempt from seizure those articles that
are indentified as comprised in the donation, and will
hand to the Eegistrar a list of them, adding thereto
the horse to which I have referred. Of five carpets
comprised in the donation, the evidence states that
two still remain

; ot two oil cloths one, and of two
eofas one. The readiest way of ascertaining which
these are will be by affidavit to be made by the plain-
tiff and he- eldest son. Those not eo identified must
be subject to seizure.

As to the costs, the plaintiff and the creditors are
each to a certain extent right, and to a certain extent
wrong. The bill, by son.e oversight 1 suppose, omits
to make any case upon the proces verbal under which
the goods were sold at Beanport, and the donation

^"'^snient.

from Ryan, but goes upon the ante-nuptial settlement
only; and the answers are silent as to the proces
verbal and donation. The interrogatories and cross
interrogatories were however as to both; and the
evidence and argument at the hearing proceeded
upon the assumption that both were in issue. The
creditors have claimed to seize articles which the
plaintiff is entitled to ; and on the other hand the
plaintiff has sought to exempt from seizure articles
liable to seizure upon the creditors' execution. I
think the proper way to deal with the costs is to
divide them, or rather to give costs to neither party.
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GcNN V. McDonald.

Duty and liability of mortgagee as trustee for mortgagor.

A mortgagee of land, part of which was taken by a railway com-
pany, was offered £ioo as compensation for the land so taken
which he refused

;
and the matter having been referred to arbitra-

tion £io only was awarded. On a bill filed to redeem-WWrf that
under the circumstances he was chargeable with the sum awarded
and no more.

This was a redemption suit, and a reference had
been made to the Master to take the accounts, in
doin^ which he charged the defendant with an item
of ^100, under the circumstances stated in the head
note and judgment. From this report the defendant
appealed. There was a cross appeal by the plaintiff,
but it is unnecessary to further refer to it.

Mr. Proudfoot for the defendant.

Mr. McLennan contra.

Speagge, V.C—The bill is to redeem, and the
Judgment, decree directs accounts to be taken between mort-

gagor and mortgagee. One of tlie objections taken
by the defendant to the report is that he is charged
with the sum of ^100, being tlie amount offered" to
be paid to him by the Grand Trunk Railway Com-
pany by way of compensation for land taken for
purposes of the railway, instead of the sum of jeSO,
the amount awarded to him.

I have no facts before me upon this point, except that
AlOO was offered; that the defendant refused it, as too
small a sum, and preferred to have an arbitration under
the act; and that the arbitrators, instead of awarding
a larger sum, as claimed by the defendant, awarded a
smaller sum than had been offered by the railway com-
pany. This is charged as wilful neglect and default, and
It not being shewn \>y the defendant that ho consulted
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offer ot £100, it .8 insisted ti.at it was his duty todo so-
=--

and that if he had done so the loss that has occurred
"=^""'"''

might have been avoided.

Fry V. Fn, («) before Sir John Romilly is referred
to, in support of this charge ; that case was decided
expressly upon the ground that the executors had been
guilty ot negligence in not selling the property formanv
years The trust was to sell it as soon as it could conve-
niently be sold after the testator's decease. It iscertainly
ajud.cious course for a trnstee to consult with hisc^.^ni
qm trust when the course he is about to take may admit
of question It would have been judicious in this case
It the defendant had consulted the plaintiff,that is if he
had been accessible; but I do not find any authority for j.a,^
saying that it is the duty of a trustee to consull his
cestui qui trust. In Btuton v. Bhutan (b) before Lord
Cottenham, when Master of tl,e Kulls, a trustee, whom it
was sought to charge v. u. the loss upon a sale of Mexi-
can bonds, was urged by a co-trnstee, who was also a
cestui qui trust, as was also the defendant, to sell the
bonds, and the Master reported that, in his opinion the
defendant took an unnecesf^ary and unreasonable
time to dispose of the bonds, and that he ought not to
have speculated on their rise and fall. But Lord Cotten-
Aflm, being of opinion that the defendant had exercised
his best discretion, and that if he erred it was an errorm judgment, held the defendant not liable for the loss.

In the case before me I have no reason to suppose
tnat the defendant did not exercise his best discretion
and I cannot even say that the course he took was not
a sound exerciseof discretion ; for if it was probable that
more than vas offered would have been obtained by
arbitration he <icted wisely, though the result was
unfortut'jv - and that morehas been obtained in many

(a) 27 Bea. 144.

VOL. xr.
(6) I M. & C. 80.

12



142

1865.

OHANOEBT RKPORrS.

cases by arbitration, we know from cases before 'the

court. If the defendant had accepted the ^100, the
McD'onaid. plaintiffwouM most liliely have complained that it was

too small a sum, and that the defendant ought to have
taken the course which the legislature has pointed out
for the ascertainment of value between railway com-
panies and the owners of land taken for railway pur-
poses. I think the Master erred in charging the de-
fendant with the ^100 ; and that he shouM have been
charged only with the amount awarded, and that the
objection must be alio ived.

Bell v. Manning.

Principal and surety—Reltase of the debtor.

The payee of a promissory note indorsed for the accommodation of
the maker, having obtained judgment against the maker and
indorser, executed a release to the maker, reserving all his rights
against the indorser.

Held, that he was entitled to do so, and might still proceed to enforce
the judgment against the indorser.

The bill in this cause was filed by Robert Bell against
James Manning and Edward Taylor Dartnell^ and set

statement.
^^""'^ *^*^ ^^ '^^® ^''^ uf September, 1869, the plaintiff,

at the request of the said Dartnell, and without
consideration, became indorser of a promissory note,
then made by Dartnell, for ^200, payable three months
afterdate, and afterwards delivered to the said Manning.
That Manning prosecuted an action at law for the
recovery of the amount due on the said note against
said Dartnell and the plaintifi', in which judgment was
recovered for ^6228 28. Id. damages and costs. That it

was afterwards agreed between Manning and Dartnell
that on paymentof thesum of £200 sterling to Manning,
on account of certain dealings between them, that

Dartnell should be discharged from all liability on the
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foot Of the judgment, and this being done, a release Iftfi-was duly executed by Manning in fivor o LIS ^'winch, however, expressly reserved all A/a^S ^'
i-ights against the plaintiff.

^y^anmng s «,„„

Man«i«5r proceeded on his judgment, and had seizedcertam lands ot the plaintiff in execution thereunde.-

The plaintiff thereupon obtained an order from MrJnmceHagartp in Chambers, staying the sheriff's'
proceedings under the execution till the then nexterm, m order that the plaintiff might in the mean-time apply to this court, or then move the Court ofCommon Pleas, for such relief as he might be en

that plaintiff had been released from further liability^s such surety, and for an injunction to stay the action

143

iig.

«,h .?

'

"if "P""
'"'^^'^ ^^'' ^° "'terim injunction,when the affidavit of the defendant was filed, which«mong other thing., alleged that he was no awa ethat the plaintiff was an accommodation indorsir

merely, but had been informed by Dartnell, when thenote was made that the plaintiff had joined therein
tor good consideration

; that Dartnell was then also
indebted to h,m, J»/«n,«n^, on a mortgage, and that
the object o obtaining his release of tht judgment on

STl M •
" f'' ^^"•'•"^' "'^'°^^ was obtained

thrmigh Major Marindin, a friend and relative of
Dartnell v^as to obtain a discharge of the mortgaged
land, and that he. Manning, would only agfee to
execute such release with the reservation of his remedyon the judgment against the plaintiff.

Mr. Hoaf, Q.C., for the plaintiff.

Mr. A. Crooks, Q.C.. for the defendant. Manning.

Statement.

I

ifel
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!i

' '(

1865. Spbaqqe, V.C.—I understand Mr. Roaf to condede^

'~~B^\ and I think quite properly, that in the case of credi-

Manning. tor, principal debtor, and surety, it is competent to

the creditor to give an express release to the debtor,

and at the same time eftectually to reserve his rights-

against the surety.

The point is expressly decided in Price v. Barker, (o)

and I think upou this very satisfactory ground, that the

intent of the parties gathered from the whole of the

instrument is to govern. It is thus put by Coleridge, J.,,

who delivered the judgment of the court upon the

question :
" whether the general words of the release

are restrained by the proviso, so that in order to give

effect to the whole instrument, we must construe it as a

covenant not to sue, instead of a release, * * two
modes of construction are for consideration, one that

according to the earlier authorities the primary inten-

judgmeni. tion of releasing the debt is to be carried out, and the

subsequent provision for reserving remedies against

co-obligors and co-contractors, should be rejected, a*

inconsistent with the intention to release and destroy

the debt, evinced by the general words of the release^

and as something which the law will not allow, as being

repugnant to such release and extinguishment of the

debt: the other that, according to the modern authori-

ties, we are to mould and limit the general words of the

release, by construing it to be a covenant not to sue, and

thereby allow the parties to carry out the whole of their

intentions,by preserving therights against partiesjointly

liable." It was very well put by counsel for the plaintiff,

that the reason of the general principle that a discharge

of the principal discharges the surety is this, that if it

precludes the surety from his remedy against the prin-

cipal, the surety is defrauded ; and if it leaves the

remedyofthesurotyagainstthe principal unprejudiced,

it is a fraud upon the principal: but that this dilemma

(a) 4 £. & B. 760.

i i
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<k)es not exist where the principal himself consents, 1866
that tlie remedy against the surety shall continue, for^^
then It fullows that he cannot complain of beiu*' in mJ„
consequence sued by the surety.

Price V. Barker is not so strong a case as this, for in
this case the rights against others are not reserved in
general terms as in that case, but expressly against the
surety himself. In that respect it resembles SoUy v.
Forbes, (a) decided as long ago as 1820, and upon
which counsel for the defendant, in Price v. Barker
observed that it was impossible to construe the instru-
«ient as an absolute release, inasmuch as there was a
a-eservatio. " -ight to sue the very party supposed to
be releap

But as the law upon the point is not contested, it is
unnecessary to pursue the subject further, and it re-
mains to consider the grounds upon which Mr. Roaf
*eeks to take this case out of the general rule He
-contends that upon the whole it appears to have been judg..ent
the intention and agreement of the parties, that is,

Dartnell and Manning, that Dartnell should be dk-
charged, not only as to the mortgage, but as to the
judgment, and that the discharge should be absolute
and unqualified. It is clear that it was to be so as
to the mortgage, but as to the judgment, which is a
separate debt, this only is dear, that Manning was not
to enforce it against Dartnell. The instrument of
release recites the judgment which is against the
plaintiff and Dartnell. It does not in terms release the
judgment, but does in terms release Dartnell; and
these words are introduced, « Saving my rigbts against
the said Robert Bell." Upon the face of the instrument
therefore, the plaintiff is still liable. We must look
elsewhere for evidence of the intent anc^ agreement
upon which the plaintiff relies, that not only was
Manning not to sue Dartnell, but that he was to take

(a) a Bp. & Bing. 38.
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1865. no course which could indirectly make Dartnell liable

bell to pay the judgmeut debf.
V.

Manning

:i:' !

In the first place, such intent and agreement is-

contradicted by the terms of the release ; for if the-

rights against Bell reserved by Manning were on-
forced, it is plain ; and is eo plain, that it must have-
struck any layman of intelligence, not to say a lawyer
as Mr. Dartnell is, that BelVa rights over against
Dartnell would immediately arise. The frame of thfr

release not releasing the judgment, but only one party
to it, is also against the plaintiff's contention; and the
reservation of rights against Bell is interlined in the-

instrument by Dartnell himself (at the instance of
Manning), and fiffer some discussion, as Dartnell eays.
He thus introduces that, the necessary consequence*
of which was, that if acted upon, his discharge coul(J
not be absolute and unqualified, and I cannot doubt
that he perceived this. The evidence should be very
strong and clear to get over the effect of all this.

Assuming that the plaintiff may go outside of this-

Judgment,
^^^ument, as it contains only part of the agreement,,
or rather was the carrying out of only a part of the-

agreement, and it does not appear that any concluded
agreement shewing the terms of settlement betweea
the parties was put into writing; I have read the
affidavits, the correspondence and other papers.

The parties to the transaction, DarfneM and Mauning^
differ as to what passed when the note upon which the
judguient is recovered, made by Dartnell, indorsed by
Bell, was given to Manning. Dartnell says Manning
knew from him that Bell was accommodation indorser^
Manning denies this, and says that Dartnell represented
that Bell was indebted to him in tiie amount. It is not
very material, but I find that in a subsequent letter froti>

Dartnell to Manning he speaks of Hell hein^ indebted
to him. Subsequently, the mortgage debt and the judg-
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ment debt, ru.min.ar at the same time, payments were 1865
made upon each, ^70 being paid upon the judgment. ^^
Ihe mortgage debt was agreed to be compromised by Man^nin.
Manmnf, taknig two-tliirds and discharging it. Dart-
nell appears to have been particularly anxious to dis-
charge the mortgage, as it was upor. what is called his
homestead. He alludes to it in a letter to Manning of
the 14th of December, 1863. and, referring to the
judgment, says, ^'BelVs matter I would need to have
let rest as it is, until," &c, and other passages shew
that he then contemplated one settlement for the
mortgage debt and another for the judgment. In
April, 1864, the parties were in treaty for a settlement,
and It was agreed that $1000 should be paid by Dart-
nell to Manning. DaHnell says, this was to be in
eatisfaction of all claims; while Manning says it was
to be in satisfaction of the mortgage only. A memo-
randum was at that time drawn up by Dartnell, as
to which they also differ; but I observe that it pro-
vides for an assignment of the mortgage to the person , . .who should advance the money; and as to theTdg
ment, tliat Dartnell should bo released, not that the
judg.nent itself should be released ; it was not signed
by either party.

^

On the 18th of August, in the same year, a letter
was written by Manning to Dartnell in these words •

I have written to Major Marindin to-day, saying
that if he would remit me ^200 stg. by return mail I
would give a discharge in full. You had better come
down and let us have a definite understandin..." This
letter is relied upon as shewing that it was t!ie inten-
tion of the parties that Dartnell should be absolutely
discharged. It is material to see how this letter came
to be written, and to what it relates. We find Mr
DartnelVs own account of it in his affidavit.

"8. That a brother-in-law of mine, Major Henru
Manndin, of the city of Dublin, being desirous of
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4

1865. relieving me from any claims upon me by the said

Bell James Manning, caused my oldest daujrhter. Elizabeth
Manning. Morton, wlio was then with him in Ireland, to write

to me to say that although Mr. Manning's claim upon
the said mortgaged lands was foreclosed, and he had
only a claim on me personally, yet he would advance
two hundred pounds for Mr. Manning, provided said

Manning would give up all deeds, &c., referring to

said mortgaged lands, and release all claim now .-tud

hereafter on either the said land or on me personally,

said sum to cover all expenses that had been incurred

;

and that if said Manning would agree thereto the

money would be sent by return of mail in trust to a
third party to pa^ to the said Manning, on the deeds
and claim being surrendered

" 9. That immediately after the retaipt of the saic

letter I forwarded same to the said Manning, and in

order to save time I directed him to write to the said
u gmeat.

^^^^.^ MaHndin, to intimate his views on the said

proposal.

" 10. That on the eighteenth day of August last the

said James Manning addressed a letter to me, in which
he said, ' I have written to major Marindin to-day,

saying that if he would remit me two hundred pounds
sterling by return mail I would give a discharge in

full," as by paper writing now produced and shewn to

me and marked ' B.' (which is a true copy of the said

letter) appears."

Manning's letter must be taken to refer to such a

discharge as is spoken of in the letter forwarded to

him. The letter is short, and contemplates a definite

undei'standing to be come to when the writer and
Dartnell should meet.

The money was sent out to the Reverend J. Smyth,
and by him was paid to Manning, in the following
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October. Upon that occasion the release which 1 have 1865.
already referred to was given, and Manning signed a

"
bcii

'

receipt for the ^200, which sum is expressed to have been Man'ning.

forwarded by Mayor Marindin to pay the purchase of
any claims that Manning had on Dartnell or his pro-
perty, and it proceeds, that in furtherance thereof
Manning handed to Ijim certain papers, which are
enumerated, and among them "release of judgment
obtained against hira." This paper is in the handwrit-
ing of Dartnell. I attach no importance to its phrase-
ology : it must be read with the release which bears the
same date, and which is quite unambiguous, as to the
nature of the discharge jiiven to Dartnell.

In relation to DartnelVs accuracy of recollection as

to what was agreed at thesettlement, two letters written Judgment.

almost immediately afterwards are material. The first

is date ] ihe following day,

" Toronto, 10th October^ 1864.

Edwu. Taylor Dartnkll, E!=q., St. Mary's.

Dear Sir,—Before I get Mr. Leslie to witness the
papers I should like to know the amount you have
entered in the discharge of tiie mortgage to Major
Marindin, also a further guarantee that I have a rlj^rht

to collect my judgment against BelL of Ottawa. The
receipt I gave the E>v. Mr. Smyth, as I explained at
the time, was on the condition that 1 was not to forfeit
my right against Bell.

Yours truly.

Signed, James Manning."

1

I "1<
*i',i

"S<. Mary's, October Idth, 1864.

Dear Sir,—My letter of the 11th runs : 'The law is,

that if a release of a jiuigment to one party expressly
reserves the right agaiii?t the other party, all the rights
and remedic-. against Inn. reniaii) unimpaired. That
exception was made in the release to mo, and you need
noother document, and I will certainly give noguarantoe



i
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Bell

Manning.

Judgment
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of any kind, the intention beinir.tlmt my Icffa] oblio-a-
tion of any kind to yon shonld be extinguished "by
the payment of the^200stpr. just made. The sum tilled
in was the face of the mortgage, i*444.'
As a mail of honor, I ask you' to send me the quit

claim deed at once, with U.r. Leslie's and his son's attes-
tations, it I do not receive it by return of mail, my
course 18 very simple and effectual to obtain it. I trust
you will not render resort to "t necessary.

Yours truly,

T ic T,^'^"^'^'
Edwd. Taylor Dartnbll.

Ja8. Manning, Esq., Toronto.

1 cannot grant relief to Bell upon DartnelVtt affida-
vit, contradicted, as it is, upon the material pointsby the
affidavit of Manning,- and I do not know that I could
do 80 without such contradiction, looking at theaffidavit
in connection with the documentary evidence. Apart
from Dartnell'8 affidavit, the passage to which I have
referred in Manning's short letter of the 18th August,
that, upon receiving a remittance of £.'00 sterling, ht»
would give a discharge in full, is the only piece of evi-
dence in support ofthe plaiiitifl'scontention that DartneW
was to be absolutely and unqualifiedly discharged ; and
to give effect to the plaintiff 's contention, I must find
that not only was that promised by that letter, but that
in Ocfobe/ when the parties came to a f nal settlement,
and when toriiial papers were drawn, it continued to be
the i tention and agreement of the parties. I am quite
unable to cometo that conclusion. What was purchased
by tliat sum of £200 sterling, representing the same
sum, I apprehend, that was spoken of on a former
occasion as $1,000, appears to me intelligible enough.
The great object ot Dartnell and of his brother-in-law,
Major Marindin, was to save the house and promises in
which Dartnell resided. The primary object was to
pay off the mortgage; but the property would not be
thereby effectually preserved, if Manning could the
next day sell the same premises under his judgment :

and to prevent his remedy aganst Dartnell, upon that
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judgment he was released. Of course, unless the surety 1865
was also discliarged, he conld proceed against Dartnell ^elT
in the event ofilfanmn^ enforcing the judgment against Mj„i„g
limi, but tliat was a more remot , danger, and one
which Dartnell might be content to incur rather than
the immediately threatened danger from Manning.
Besides, if Bell were indebted to Dartnell, that debt
would form the subject of a set-off. In the letter of
the 14th of December, Dartnell to Manning, the writer
8aj8, "I am in communication now with Bell to see
it I cannot get even the balance he owes me." It is
not difficult to understand that it might be a great
object to Dartnell to get a discharge from Manning of
ail direct liability to him, even though Bell might be
left still liable. Put it is not necessary to shew
reasons and motives for all that was done. We find
that Dartnell did think it worth while to take a
release of his own liability to Manning upon the judgmen.,
judgment, although it in terms made a reservation
which, upon being exorcised, would bring upon him a
liability from another quarter.

What I determine in this case is not at variance with
the judgment of Sir William Page Wood, in Wehh v.
Hewitt, (a) The arrangement in that case was, in the
judgment of the Vice-Chancellor, an absolute satisfac-
tion of the debt, by a conveyance from the debtor to his
creditor of the whole of his lands and personal estate.
He said, " there can be no doubt that the agreement
was an equitable discharge, which would of course
release the surety; * * there is neither a giving
of time, nor the mere circumstance of release, but an
actual sale. The debt is satisfied and gone. * *

It
was in either view a complete sale. The debt is gone
in equity, and it is impossible to reserve a right against
the surety in such a transaction as that." The agree-
ment entered into did not contain a reservation of H(/ht

(a) 3 K. & J. 438.
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by the creditor against the surety: but the virsditor'a-

contention was, that it was part of the agreement
between him and the debtor that sucli right should be
reserved. And the Vice-chancellor held that if such
reservation of right had been inserted in the agree-
ment, it would have bc/i a nullity, adding, "If a
man, in consideration of the debt due from his prin-
cipal debtor, agrees to buy the whole of the debtor's
property, he has been paid : and if he has been paid,
he cannot reserve his rights. That is the simple point
to which the case is reduced."

There are certainly dicta in Webb v. Hewitt which
my judgment in the case does not follow ; but these
dicta were not necessary to the decision of the case

;

and Price v. Barker, establishing a different doctrine,
was not cited to the court.

Judgment.
'^^^^'^ '^ ^ '"'"O'' P^'"' '« tl"s casc which 1 must

also decide against the plaintiff; it is, that Manning
agreed t.'iat he would proceed to levy against Bell
only ^'25, being the amount of costs to which it is

alleged Manning said he had been improperly put by
Bell. This is expressly denied by Manning. I have
oath against oath upon the point, and it is to be
observed, that the 'jservation of right against Bell is

unqualified : if it was to be limited to ^25, one would
expect to lind it so limited in the reservation, espe-
cially in one penned by Dartnell himself.

How I ought to deal with the case is another question.
I think the plaintitt^'s case fails; but this is an interlo-

cutory application, and I proceed in part upon affidavit

evidence
; and if the plaintiff should succeed at the

hearing, as possibly he may, the money, if levied in the
meeintime, may be absolutely lost to him ; there is evi-

dence in this case which shews danger in that rGspeet,

I think that any money levied should be paid into court,
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or the plaintiff may prevent a levy bj paying the monev 1866
into court. But this should be upon the terms of the

—'~
plaintiff hearing his cause at the ensuing sittings, at
Toronto; the defendant Afannin//, of course, throwing
no obstacles in the way o. tis doing so.

In be Peter Milne.

Lunacy—Practice—Costs.

This court in a proper case will, upon petition, quash s commission
of lunacy and the inquisition taken under it without putting the
party to the expense and delay of a traverse ; but in such a case
where the alleged lunatic had so conducted himself as to afford
grounds for the application being made against him, the court while
quashmg the inquisition which had been taken, refused to charge
the party applying for the commission with costs.

The circumstances giving rise to the present applica-
tion are set forth in the judgment.

Mr. BUke,(^.G., and Mr. Wells, for Peter Milne.

Mr. Morphy, Mr. Tayhr, and Mr. Kingstone, for
the petitioner, Mrs. Milne,

In addition to the authorities mentioned in the judg-
ment, counsel referred toand commented on Wlieeler v.
Alderson, (a) Sherwood v. Sanderson, {h)Exp. Torrdin-

s»*«en>ent.

»on, (c) In re J. B., (d) Portsmouth v. Portsmouth, {e)

White V. Wikon, (f) Ex p. Holyhead, (g) Phillipa on
Lunacy 24?

; Taylor's Medical Jurisprudence, 836-9.

Vankouohnet, C—In June, 1864, a commission was
issued in this case to inquire of the alleged lunacy of
one Peter Milne. Under it a jury was empanelled, and,

fl

(«) 3 Hagg, 574.
<e) I V. & B. 557.

(*) 1 Hagg. 355.

(g) II Ves. 9.

(b) 19 Ves. 280.

(d) I My. & Cr. 538.

(/) 13 Ves. 87.
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186£ by inquisition returned into court, Milne was, on the
Milne 2l8t August, 1864, t'uiind u lunatic.

The matter comes before me on cross petitions: the
one to quash the commission and inquisition on two
grounds; tirst, tlmt Milne lias been untrulv found a
lunatic; secondly, that the proceedings attending the
execution of the commission were irregular, or, it^hese'
fail, forlil)erty to traverse. The other petition is for
theappointmentof a committee to the person .iidestate
of the alleged lunatic, and for a Receiver adinterim.

I.

If I grant the prayer of the petition first referred to
on the first ground u;-ged by it, the further consideration
of the case is thus rendered unnecessary. Attheoutset, I
have toconsider what jurisdiction I possess on this head.
In Shelford on lunacy, at page 119, it is said " the Lord

judgmeB.
^^'''^^^^''^ '^'" sometimes discharge a commission and
inquisition without puttinj; the party to the expenseand
trouble of a traverse, or Monstrana de Droit, provided,
on inspection and examination, he be fully convinced of
the soundness of his understanding." The Court of
Chancery in this country is, in mattersof lunacy, clothed
by statute with the powers of the Lord Chancellor. On
reference to the authorities cited by Mr. Shelford, in
support of the passage from his work just qu )ted, they
will be found to rest apparently upon the authority of
Lord Coke, as given in 9 Rep. 31, a; which is, however,
confined to a case of idiotcy. Now, there is a great
distinction between a case of idiotcy and insanity,
observable in the exercise of the jurisdiction by the
Lord Chancellor to quash an inquisition. An idiot is of
unsound mind from his birth, and if the Chancellor, on
examination of the protended idiot, be satisfied that he
is not an idiot, the finding him such by thejury would
manifestly have been wrong. But a man may have been
a lunatic—that is, laboring under insanity at the time
of inquisition found, and yet have completely recovered
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from it at the time of his examination by the Chancellor: 1866and the question that presented doubt to my mind was, ,7;:'±,would an inquisition be quashed where the finding was
or might have been right at the time? Lord Harduiche
however, a great authority on all subjects of jurispru-
dence, and well versed in the law relating to these mat-
ters, says, In re Heli, 8 Atk. 7. n' , 'hat the same power
to quash an inqusition find ng lur... v exists as in the
case ofidiotcy, though thee. m-Hiuenc. ^ bedifferenf l)v
which I understand him to ir.an th« , whereas in 'the
case of idiotcy the cruwn wou ,.,. be answerable for
rents, &c., received from the estate up to the timo of the
inquisition being quashed, yet that in lunacy the crown
or the conimittee of the alleged lunatic, must account to'
hira for what had been received by it ; in the one case
the crown took absolutely to its own use: intheother il
was a mere trustee. See also Ex parte Eoberta (a). This
point was not raised before me; but it was argued that
I could not review the evidence and quash the commis- j.a«o>.a..
fiion and inquisition, merely because of its insufficiency
and Ex parte Roberts, Ex parte Hall, (b) and Rochfortv.
Eby, (c) were referred to. These cases do not establish
the proposition. But, holding, as I do, that the court
may, upon a review of the whole case and the examina-
tion of the alleged lunatic, supersede the commission in
Its discretion, it is unnecessary to say whether this could
be done upon a review of the evidence alone, or of it
with additional evidence of third parties. It is
however necessary to consider well the evidence taken
under the commission, in order to a proper and useful
examination of the party afi-ected by it, that the court
may, upon the whole information thus obtained, decide
whether it will dispose of the matter summarily, or
being doubtful, direct a traverse. In Snook v. Watts Id)
the Master of the Eolls says :—

(a) 3 Atk. 308.

(c) I Ridway, 546.

(b) 7 Ves. 261.

(d) II Beav. 105.
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Judgment.

1865. "The rnle of law upon this eubject has been stated

inreMiine. With perfect corrcctness bj both sides. The finding of

tlie jury upon a commission of hinacy that a party i&

hinatic, throws the burden of proofon those who contend
the contrary. The presumption is not then, as it wonld
otherwise be, in favour of sanity or soundness of mind,
but the contrary must be proved; that ie, they who
allege the sanity of a person at a time subsequent to

that at which he has been found lunatic under a com-
mission, have the burden cast on them of proving the
soundness of mind of such person. There is no subject,

I conceive, more difficnlt to investigate and satisfactorily

to adjudicate upon in courts of justice than the state of

a man's mind, with reference to his sanity or insanity,

for the purpose of determining whether he is legally

bound by or ansv^erable for his acts; and independent
of the difficulty of forming a distinct idea of what ought
to be understood by the expression 'soundness of mind,'

it is, in many cases, most difficult to determine what
indications of alleged unsoundness ought to be relied

upon, and to distinguish between an insane man's
delusions, and the erroneous opinions or the mistaken
notions of a man who is admitted to be generally of a
Bound mind. A man may be subject to some delusions,

and one of the means, and perhaps tlie most accurate
means, of adjudging whether these apparent indications

ought to be relied upon, as proving a general unsound-
ness of niind, is by a comparison of the alleged acts of
insanity with other acts of the same person and the
general course of his life : so that on questions of
insanity, a great deal more is to be taken into considera-

tion than the particular acts of imputed insanity.

Where a man's ways and general course of life are such
as to indicate sanity and a knowledge of his affairs,

proof ofone or more particular acts, though very strange

in t' .mselves, and though affording some grounds for

imputing insanity, would not be a sufficient proof to

shew that ;'! his acts were done under the delusion of
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insanity. On the other hand, when a man is thought 1865bj various persons to have been insane at a particula
^^

penod, and to have so continued ever since! proof o
•°'' ^'^

one or more acts done afterwards, apparent y in themanner ot a man of sound mind, would not. if unatompamed by other proof and the applicatioi of so"otest or nqmry, prove that the acts done were do).eunder circumstances free from delusion, or what i'quite as much of importance, free from the influence
to which persons acting under insane delusion areconfessedly liable."

^iub^uiib are

In re Dyce Sombre, (a) the Lord Chancellor observe."There « often great difficulty in ascertainingwS
nh « Z "'•^°""^"««« of '"'-nd of a character Zsubject the party to the operation of a comnnssion ; h^
rnnl.- ^"'J r"®''"'^*'^"*P^opositionbyave dietunquestioned, the great seal has been most cautious iusupersedmg it. Cases continually arise in whi.^

"
done; but although delusions and even general insln tvmay e,ist ,„dyet the greatseal may Si" ;aTom'

''^""•

mission, If not required for the protection of peTn

d ffeZ
''T '.P^'"*^""^ ''' ' supei^deasrverj

^fferent considerations regulate the discretion of thecourt. There may be no proof of the disease at thetime, but It may be likely; it may still exisrbul the-patient may have the power to conceal it; the per-

i^ZnTf ; 'T''''^"
'"'^^ ^' doubtful, and tLe

3B then aken for the proof of experience. But with-out anticipating what n>ay be proper to be do^e in

recollection any case in which a comnission has been
siiperseded, where any declared illusion continued a!Siwhen e p ysicians tell me that the e^stence J-al''.lusion IS not inconsistent with soundnessof mind thevappear to consider the delusion as a separate di el?whereas it is, in fact, only a symptom'or ^s^t of1

VOL. XI.
{«) 1 MacN. it G. Hi.

18
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1865. diseased mind : it may exhibit itself more or less dis-

In re ifiine. tinctly, biit SO long as it exists at all, there must be an
unsoundness, the origin of its existence. When, there-

fore, they tell me that, notwithstanding an existing

delusion, the mind, is sound, and that the commission
ought to be superseded, they appear to me to involve

themselves in a contradiction in the duty they under-

took to perform, which, if otherwise decorous, would
invalidate the advice they offer to me, as to super-

seding the commission."

And again he tays, in subsequent passages of his

judgment, *' The most satisfactory proofof the recovery

from an unsound state of mind is the conviction of the

non-reality of the delusions which arose from the
disease.

'

" In his letter to me of the 12th January, 1849, in

commenting upon several of the opinions attributed

Judgment.
'° ^"" ^^ dclusions, he attempts to explain and justify

them, and does not admit any conviction of these

having been delusions."

Fully impressed with the language which I have
quoted, and the importance and delicacy of the task

imposed on me, I will, before referring to the fiicte f

this case, collect together from some of the principal

cases the rules, maxims, and considerations by which
the court is governed, as well in issuing and maintain-

ing a c. amission of lunacy, as in determining what
amounts to insanity, sufficient to justify a finding that

a person is of unsound mind, or, in technical statute

phrase, a lunatic.

The commission of lunacy, being in the nature of
the old writ de lunatico inquirendo, directs the com-
missionera "to inquire by the oath, &c., whether^. S.
is a lunatic, or enjoys lucid intervals, so that he is not
sufficient for the government of himself, his manors,
lauds, goods, and chattels, &o."
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anatic, and does not enjoy lucid intervals,t tt he"'^"""^'

lands, &c. The grant of the custody of the npr«nnand estate of a lunatic recites en^h Li- ^/
Clares, '^that for the :.^::Z s'ttS rndf'the management of his estate » •> k . V' ^ ^'"'

to provide Tn ! ! !!' ''®''*"^ *° *^e Crown

says "The inn" • ^'*f ^r^""^'''
(«> ^^'^ Enkine«ays The inquiry is whether his capacity ia of th^^kmd that fits him for the government c^' ^i^ejf I'd

retnrd""^'
°' '"' ^^'''''

' «-* hav that

lunacy "Thenm,.? ". ""« * commission of

of !?f' »,
««"" .always regards two objects-firstof all the protection of the party himself • Ta•econdly, the protection of his prop^TlLe Ln'penal statute 25 & 26 Victoria, ch. 86 in sec Tenacte. that "the inquiry shall be confi'n d o the'

«An«^ ' T '
I .

® *'™® °*^ such inquiry of un-

anairs. These being the objects for which *>.«court grants a commission and assumes Z^nlrd^nflhip of the person and property of the luna'ri tlrt>t conyen ent here to extract from some of the leaS n^ca-es dec ded by eminent judges, the tit which f

o rrmr'-^'T^'
'^ T"«^ *^ determineSh

for thl
^'^ "°*°""'^ '"'"^' «»^ so. not sufficientfor the government of himself and his affairs.

In Pmr v. Peacoekt, (c) Sir H. j, Fu*t savs "ItIS no every unfounded opinion which is arinsane

of a":m' z:'::\T't t-*« ^^-Bt ti.: v:^

;

delusbn ?7,T'^^^i
''"' " "'"«' ^'' to constitute;delusion, a belief m that, the existence of which no

Judgment.
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1865. rational person would believe, and hence it is pleaded

In re iniine. && A^ insane delnsion. There is perhaps cetablished

an unfounded dislike to his sister and other members
of his family ; but it is not an insane dislike ; it i&

not founded upon circumstances of the non-existence

of which it was impossible in any way to satisfy him
with respect to the conduct of his sister and these

relations." And again he says, at page 250, *' The
true criterion of insanity is delnsion, and it is only »
belief of facts which no rational pemon would believe

that is insane delusion." Sir John Nichol, in Dew v.

Clark, (a) says, "That mere eccentricity is not enough
to constitute mental unsoundness—nor great caprice^

nor violence of temper; but that there must be an
aberration of reason, a belief of facts which no rational

person would have believed." Lord Brougham, com-
menting on this language in Waring v. Waring, (6>

jndgmeot. B8ys, " Perhaps, in a strictly logical view, this defini-

tion is liable to one exception, and at least exposed to

one criticism, that it gives a consequence for a defini-

tion, and it may be strictly accurate to term 'delusion,'

the belief of things as realities yhich exist only in

the imagination of the patient."

1

> n

In Ditchburn v. Fearn, (c) Lord Campbell, delivering

the judgment of the Privy Council, says, "There being
no suggestion that the testator was subject to frenzy 6r

fatuity, she mustshow that upon some particular subject

or strbjects he was under a delusion as to facts within

hi$ own obtervation, and that he actually believed in the

existence offacta which a rational man, from the use of
his senses, under the same circumstances, wot/'' nive

known not to exist. It has been said that a gross ex Ag*

gerationot sh'ghtcircumstances would amount to insane

delusion—as if a person sees a mole-hill, and insists

it is a mountain, and so on ; this is trtie, but hardly

(«) 3 Add. 97. (b) 11 Jurist, p. 948. & 6 Moore. P. C. 341.

(c) 6 Jurist, 201.
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".oant. to . qa.liiic.,i„„ of the general doctrine foru 1865to the 0,0688, there U . delusion with re^rd .„ fl,.
"^^

.he partr. own „b„r™,io„. .nd he eS^^^Z n°

"" " ""'

.heei,6tenoe of fi.c.8whioh.ratio„.lm.n.fromreZ
of h,8 <»„.e8, under the same cireumsfnce Zld hav™known not to exist. But he is not to be CMsTderld Ir

Td^T^rars^rxXr"'' ^-^-

.f ll ^aT^
""' ^^'^^^ ^"^ *'»« ^^'^ Chancellor, speakingof the delu8.on under which the lunatic labouredTavs

bm That might have been bottomed on some error

Sll?r''T?''^'°P°'«°"h''»^'««™e period and , .be m>ght have believed that the attempt was stillWup. But another branch of his delusion (for t2lione del„s,on, his mind being weak and infirm, anlwitlout any power to rectify itself in relation to the matterson winch ,t wandered) was one on which there could be«o m,stake. He believed himself to be formed In a wav

LT ' ?.''""''^° '^^'"" «^-" -«« ^^'•'"ed, without

;

bottom to h,s stomach. The evidence of his senses inovery act of his life, every meal he partook of,
1"

have satisfied him that this was a delation. It Juld nheMmded on truth, nor wa, it within the bound, ofJ>osMty: and therefore, if his mind was sound, every
minute ot his oxistenoe must have satisfied him that
It was u mere delusion."

In the somewhat ceiebrated case of Greenwood v.
Greenwood, reported by Mr. Curteis in the beginning

(a) 8 Irish. Eq. 438.
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1865. of the 8rd volume of his Ecclesiastical Repori ?, Lurd

In re MUne. Ketiyon, in his charge to the jury, reports the ciidenca

of John Turner, tho servant of tho alleged lunafJo, a&

follows :

—

Jadgment.

Hi

" He Turner lived with the famil ; twci tv ycfirs ; that

they lived upon the most ft londljand affe 'tionate terms

;

that there was no disagreement between the h others: • ho

vm\i xn the room when tho father died ; the sons caifio

int< tho rram very u nch afifected. Mr. John Greenwood

said h'-' would try to be a father to his sister. The next

day Mr, t-'reenw lod was taken ill of somethi/ig like an

a^^ne, Mr. Livic bid the witness to mix some brandy and

water, and put at^ egg into it, and carry it up to Mr.

Greenwood ; he mixed it and carried it up, and Mr.
Greenwood, drank it; when he sat down to dinner h©

again complained that he was chilly; his brother then

proposed to send tor an apothecary; the apothecary was

sent for ; the testator went to bed : he had asked the

witness what he had given him in the brandy and water,

and seemed to suspect something bad was put into it

;

medicines were sent ; the brother asked him to take the

medicine, he did take it, he tht^n said, " You are a

villain, you begin betimes," and hesaid he wassnre there

wassomethingpoisonous put into the brandy and water

by his direction. In the morning he was much better; he

said he had been made acquainted with what he said ofhis

brotherover-night,and was sorry hehad used those harsh

expressions. The next day he became worse, and the

same sort ofsuspicions returned again, and he began tobe

deranged; that he had thought he had seen his father in

the room, sometimes he whistled,sometime3 r '- )ed his

hands together, and became quite derangui^ a the

next day 1 • ?emed cool and collected "d » . jh better

in mind, V t was impressed oahis m ,^ t r'.i,thathe

wasgoing to die; he said he thought he Lc.< ooccasionto

makea will,aswhat property he had wou ;; ^\ io his bro-

ther and sister; they might dividotheproperf i> .^ween
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them, only he wished to leave a jglOOO to Mr. Jonet ; 1865.
that he had no further occasion to make a will. After- i^TTmHT.
wards he mentioned his suspicions that something had
been given to him in the brandy and water, to take away
his life while he was confined ; the witness did not know
of any constraint used but what was necessary; as for
himself, he told the brother he durst not wait upon him,
he had so alarmed him with threatenings and impreca'
tions. On 7th May, he said the deceased had symptoms
of the chillings, which caused him to be extremely sus-
picious and doubtful of every body; the witness oh-
served that' at his dinner he cut off all the outside of his
meat, and only ate the inside, and likewise his bread ; he
refused eating vegetables, salt, butter and cream ; that
he filled his tea kettle for himself; afterwards he had
a tin kettle bought, which he kept for himself, and he
declared that he had this tea kettle bought, that nothing
might be brought to him, but what he himself approved.
In July, 1787, the witness says he told Mr. Greenwood
how uneasy his behaviour to him, the witness, had made ^"""b"""*-

him, and asked what was the occasion of it: Mr. Green-
wood said the witness need not be surprised, considering
what he had done for him. The witness proceeded to ask
if he accused him ; Mr. Greenwood said, he must be con-
scious that he had given him something in the brandy
and water, and must be assured of his villainous conduct
towards him

; he knew it was done bythe direction of his
brother: that he had meant to put a stop to it himself,
but upon further consideration he found it would give
him more pleasure to make a public example of his
brother. The witness endeavoured to defend his brother

;

the testator said he was convinced ofit-it was impressed
upon hismind—it could never be erased; if an angel were
to come down from heaven to tell him to the contrary,
he would not believe it; he said his friends had treated
him with treachery and deceit. He asked the witness if
he would go with him to Lisbon; he agreed togo with him:
three or four days before he went, he said, he meant to

f;
i
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. ^^^^: 86" l^is carriage and live stock at Little London ; ttie
lure Milne, wituess Said he was sorry to hear it, on account of his

brother and sister, who were then unprovided with a
comfortable residence; he said that he did not think so;
that his sister might go and live with her friends, they
would be glad to see her.but as for that villain his brother,
he should provide a habitation of a different sort for him',
and in the meantime he mightgo about his business. The
witness saw the journal in August or September, 1786,
and he saw it several times afterwards in his hands, it

seemed to engage his attention very much ; he heard the
cousin, in whose favor the will is made, reading part of
the journal to the testator a few days before he left Eng-
land

;
he was on the other side the wainscoat ; he heard

Mr. Abram Greenwood read it ; he said, the testator told
him he was going to make his will ; he desired him to shut
the door and let nobody in ; that Mr. Abram Greenwood

Judgment, ^f^ ^^*^ ^^^ ^u the foreuoou of the day on which the
will was made. The will was made between the 6th and
7th of December, and he went on the 8th. After they
arrived at Lisbon the deceased told the witness he ex-
pected a letter from England, and hoped to hear that
villain his brother was laid fast ; he then said, he was not
asked anything respecting this account that he gave
about the reading the journal on the last trial ; that it did
not occur tohim as material; he said, that it did not strike
him that this behaviour ofAbram Greenwood, in reading
the paper,was at all improper.had he thought it improper
he would have mentioned it. Between Ju'y, 1786, and
July, 1787, he never expressed the cause of his disgust to
witness till he inquired of him; he said his looks, deport-
ment and manners in general, shewed something was
amiss; he said sometimes that his brotherwas very expert
in employing doctors to give him medicines to injure his
health, or to that purpose : that he understood what he
was about. The witness says he informed Mr. Greenwood
of the conversation he had with his brother ; that neither
ho nor Mr. Greenwood ever proposed to do any thing
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in conseqaence of that bolmviour. He did uot insinnate 1866.
to Mr. William Greenwood that his muster was mad ; in « miI^
that he would not insinuate it to him, because he tlionght
it was something material ; he says, Mr. William Green-
wood certainly knew that Mr. John Greenwood was
going to Lisbon ; that ho was certain Mr. William
Greenwood did not dare to propose anybody to go with
him to Lisbon, because it would have deranged him

;

at least, his brother would have been extremely dis-
satisfied if he had proposed it."

After commenting upon this and the other evidence
in the cause, his Lordsliip, in addressing the jury, is

reported to have said, '• This long account is the evi-
dence on one side or the other, and the question now
is, for you to draw the fair result that ought to be
drawn from this evidence, and 1 can only leave off
where I began, by stating to you that the inquiry,
and the single inquiry in the cause, is, whether he was
of sound and disposing mind and memory, at the time J>»dg>neat.

when he made his will ; however deranged he might
be before, if he had recovered his reason at that time,
he was competent to mak« his will. And 1 take it a
mind and memory competent to d'spose of his pro-
perty

; when it is a little explained, perhaps may
stand thus—having that degree of recollection about
him that would enable him to look about the property
he had to dispose of, and the persons to whom he
wished to dispose of it. If he had a power of sum-
moning up his mind so af, to know what his property
was, and who those persons were that then were the
objects of his bounty, then he was competent to make
a M'ill.

Gentlemen,-"Tiieconductwhich he held tohis brother
certainlyiscoisiderably unaccountable; if whenever his
brother's name occurred, instantly a tit of delirium had
seized him, then I should conceive that he was not
competent f i make his will ; but if his mind remained
entire, if he .iad new raised up prejudices against his

'n

H
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^^866^ brother, though upon improper grounds, yet if they
inreMiine. Were fii.pu prejudices as might reside in a sound mind,

it is hard that those prejudicesshould lead to conclusions
unfavorable to his brother; but hard as the case may be,
it is better that a thousand h«ini c-«eo Jionld take place]
than that we should remove the land marks by which
man's property is to be decided. It is for yon to look
at that conduct to his brother, to see whether it isevidence
ofa derangement ofmind, or whether only an unreason-
able prejudice,which he indulged against his brother; if
it be the last, that did not unfit him to make his last w'ill
and testament. A multitude of instances there have
been.where men have taken up prejudices against their
nearest and dearest relations; it is the history of every
week in the year,an,d the history ofalmost eve'ry family,
at one time or other, that harsh .lispositions have beeJ
made—that unreasonable prejudiceshave tan en place-
that one child, standing equally near in blood, has been
preferred to another; and ifonce we get into digressions

udgment.
°^ *''** kind, then we get upon a sea without a rudder.
Where will you stop ? What partiality will be enough
to set aside a will? "nd what partiality will you give
way to, and say the will is go- d ? Thebe are questions
which the ^')st correct ar acute mind that ever
addressed hi ijelf to the consideration of questions will
not be able to settle. Yon are to consider whether his
mind w•^senti^-• make thedisposition.no!; whetherthe
disposition was whimsical, en. 1 ; what none of von,
retiring to your own bosoms, anr' ,r>llecting your own'
feelingSjWould have made: but io f-ee whether it was tli-

disposition of this man's d,e- rcisingthefacnUiesof
his mind at a t Hie when )os Aon of those fa. -ilties.

liyou think thatwhene... thati^pic occurred u, him,
it totally deranged his mind and prevented him irom
judging of who the objects of his bounty should be,

accordingtohi8ownwill,thentliewillcannot8tand,and
then you will tind for the defendant, but if you think
that he was of competent mind to make his w-l! t-
exercise hisjudgment, however that might be disturbed
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I,

by paBsions which onght not to be encouraged, then the 1865.
will onght to stand. It is for yoa to decide, and the iT^^uH^t.
care and attention you have paid has made it unne-
cessary for me to say so much as I have said in addi-
tion to the evidence."

The jury found that the testator, whose will was
impeached in the case by the heir at law, was.of sound
and disposing mind at the time he executed it, notwith-
standing the evidence above q ted and much other
evidence given in the case to shew unsoundness of
mind. This verdict I believe was never disturbed.

Fulleek v. Allinson^ia) was a case, in the character of

some of the facts in evidence, -very-like the present.
Probate of the will of one John Monkhotue, clerk,

having been applied for, it was opposed on the ground
that at the time of its execution the testator was laboring
n.der an insane delusion. The evidence in support of

this was, that the deceased was very eccentric in his Judgment,

habits ;• • t one WiUiam Ham«on,who had married his

niece, c> from Cumberland in 1817, at request of

deceased, to manage his glebes; that until April, 1827,
he and Harrison had been on good terms ; that Harrison
was by or througli the influence ofdeceased, on the 16th
April, 1827, appointed churchwarden and guardian of
the poor of the parisl* , that a day or two after such
appointment the deceased, under a delusion of mind,
declared that the well of water tit his house had been
poisoned by an infusion of mercury or arsenic, or other

poisono'18 matter, and expressed a belief that the samo
had been done by Harrison or some of his family ; that

the well was ninety feet deep, five feet in diameter at

the top, and from twelve to fifteen feet at tlie bottom

;

that the deceased, in consequence ofthisdelusion, would
not permit the water frotn the well to be used, and from
snch time the water for his house was brought from the

(a) 3 Hagg. Ecc. Rep. 527.
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J866^
well of John Cover, a labourer in his employ, to whom

i»re Milne, lie Sent direct" ns to have the lid of hia well fastened
down by a chain and padlock.which was done; that the

deceased.upouexainination.beingdissatisfiedwiththem,

Cover, by hia desire, fastened the lid with an iron bar
and a new padlock ; that in the summer deceased was
an n-ry because there were chinks in the lid,and he helped
to fill them up with chips; that there was no poison in
deceased's well ; that he subsequently thought the
water spouts and tank of rain water, the butter, eggs,
and milk, brought from Harrison's^were poisoned; that
ho also believed that his dog had been poisoned in 1826;
that his friends had in vain endeavoured to argue him
out of these delusions. The deceased died on the 16th
October, 1828. In considering these facts and the
provisions and language of the testator's very singular
will, Sir John Nicoll, p. 543 of the report, says, " Now
the presumption of law is in favor ofsanity till insanity

Judgment, be clearly established in the matter. The alleged de-
lusion in no degree respects the sister,whowas opposing
probate, who is the heiress at law of the real property,
and the sole pereon entitled to the personalty under an
intestacy At all events, it was a monomania, for upon
every othersubject.from the timein question tohisdeath,
the deceased acts as aperson ofsound mind, memory and
understanding, as much as he had ever been: hemanages
his house, he manages his property and farm, grants
leases, receives tithes, keeps accounts, recognizes his
will, holds rational conversation, and does church duty.
A monomania to affect such an instrument, under such
circumstances, should be clear in point of existence and
decided in character beyond all doubt. That the
deceased thought and believed that an attempt had been
niade to poison him, seems to be a fact established ; but
is itestablishedthathisopinion in that respectwasamere
morbid insane delusion, rendering him ititestable? The
question is not whether the attempt to ] son was really
made, but whether he had grounds for g'.jspcctin"' it; or
whether, as pleaded, the deceased had no rational
grounds whatever for his belief.
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" It secnriB prettj clearly established that he and his 1866.
two servants were all taken ill together, with a com- iT^^ui^
plaint in the bowels and vomiting. The natnral in-

ference from this is, that something in their food had
disagreed with each of them : it did not follow that it

was poison, still less that it was poison purposely and
maliciously introduced ; but the coincidence was sin-
gnlar, and might naturally excite some alarm and
suspicion. Another fact is, that there was some con-
versation between the two Harriaoni, the boy and the
girl, William and Hannah, about poisoning. Whether
in consequence of this sickness something may have
been said about poison, and repeated by the girl to
the boy

;
or something said at Harri$on'$ which the

boy repeated to the girl, or how it happened, is not
very material, but this conversation being repeated
either to the deceased's housekeeper, or to the deceased,
and coupled with the sickness, might increase suspicion.
The deceased was old--he was nervous—he was sus-
picious; he thought his dog had been poisoned ; he
suspected young Harrison; these circumstances to- j«dpnent.
gether might create^snspicion without a.mere deluded
imagination. To a suspicious mind, trifles light as
air arc confirmations strong.'

" How does he act? As any rational person havingthe
slightest suspicion ofsuchan attempt would act. Hegoes
to Godalming, consults a medical man, Mr. Balchin ; he
relates all the particulars, Balchin, neither from bis re-
lation, nor from his deportment, thinks it mere morbid
imagination

; he advises him how to act ; to take precau-
tions, to useneithertherailk nor the water. Thedeceased
re ates the same account to his solicitors; they have the
same impressions and give the same advice; he is there
two days, he has hiscodicil prepared ; he copies it on his
will, and he executes it. His solicitors and the witnesses
havefnllopportunitie8ofjudgingofhisdeportraent,and
there was neither in the facts which he stated, nor in
bis beha .our, anything to induce them to doubt his

li
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1865. sanity. Thej at leagt thought he had rational grounds
In re Milne, at that time for his suspicions. Can, then, the court

venture to say that this suspicion, founded on these
circumstancefl, was insanity, such decided insanity, as

rendered him at that time intestable and vitiated any
civil act he could do ?

" Under this suspicion of an attempt to poison his

milk he has a clause inserted in the codicil to give £1 to

provide wholesome milk. This records that he had the
suspicion, but it goes no furtlier ; it does not prove that
the suspicion was an insane delusion : the fact might be
true or false, but he had the grounds for entertaining
the suspicion already stated : ho inserts in his will the
same sort of record in respect to his dog, at least two
months previously^, before he is snapected of insanity,
and there the fact was probably true, for at least in the
opinion of others the dog had been poisoned.

"The time of this visit to Godalming, when the codicil
was made, is the most important period ; but there are

«"•"•• various subsequent investigations for the purpose of
ascertainingwhether any attempt to poison the deceased
had been really made: or rather the inquiry is, whether
there vras any ground to charge Harrison, and to take
legal proceedings against him. The gentlemen who
conduct these several investigations are satisfied that
no attempt was made ; that there was no sufficient evi-

dence of the fact ; and they probably came to a right
conclusion that no attempt whatever had been made ;

that no poison had been infused either into the milk, or
into the bucket, or into the well; but the deceased ad-
heres to his own suspicion; they cannot convince him; it

does not follow that he was at first insane; he was not be-
lieving impossibilities; he was not believing that trees

could walk, nor that statues could nod, nor any thing na-
turally impossible, of the falsehood of which reason must
at once convince him. An opinion against rational

r"''"* V ••' '"'^ iiC-vit-ccniiij- En lus»[iu UpIUIUIi ; IC 18

not drawing right conclusions from manifestly false
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premises, but erroneous inferences from premises which 1866
maybetrue. Thedeceasedaudhistwoservants had been ,'r-~
simultaneously sick and ill. Some conversation about '

poison had taken place between the hoy and girl. His
dog had a strong appearance of having been poisoned
three years before: he consults a medical man, relates
all the circumstances and symptoms both to him and his
solicitors, they advise precautions ; he carries sorao milk
to a medical man, Balchin ; Balchin cannot analyse, but
he compares it with some milk of his own, and they are
different, 'it had,' says Balchin, 'a hot brackish taste,
and imparted the same sensation to his tongue as if there
had been corrosive sublimate put into it.' He was of
opinion that the milk contained corrosive sublimate, and
told thedeceased there wassomething wrong in the milk.
Here there is ground for the suspicion : here is a medical
opinion confirming the deceased's opinion ; that opinion
might be erroneous

; the taste might arise from some ac-
cidental cause; there mighthavebeensomethinginfused
into this milk, though not by Harrison. Certainly the ,udg„,e»t
deceased appears to have been sincere in his opinion that
poisoninghad been attempted; headherestothatopinion.
The gentlemen who investigate the matter cannot con-
vince him that ho is wrong in his opinion and that they
are right. Even if all these investigations had made the
impression deeper and his conviction stronger, till what
was originally no more than suspicion at length grew
into insanity, becoming a morbid delusion, which no
proof nor reason could remove, still, that ez post facto
delusion would not affect the validity even of thecodicil.
His whole conduct and deportment on the 23rd and
24th April were those of perfect sanity, supposing him
to have any grounds of suspicion. The whole of his sub-
sequentconduct is quite consistent with it ; he retains his
opinion founded on the circumstances referred to; but he
manages his property, he occupies his glebe, ho settles
for his tithes, he keeps his accounts, he in some degree
recovers his health and spirits. If insanity did exist, it 's

; i
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1865. monomania in the strictest sense and to a singular

Id r« iiiine. degree. Wiien sucli circumstances arose to excite

suspicion, the court is not prepared to say that raono>

mania did exist when the codicil was executed.

" To invalidate an instrument in the handwriting of

the deceased, prepared from his instruccions, the solici-

tors, the medical person, the attesting witnesses, all

concurring in opinion, and judging from the conduct

and deportment that he was of perfect sound mind,

the existence of insanity at that time ought to be clear

beyond all doubt, in order to effect even the codicil

;

still less could this suspicion affect the will regarding:

personalty only, containing a disposition intendsd ten

years, and as appears, during the whole of ten years,

prepared two months before, and the execution merely

delayed to get witnesses.

" In this view, it is proper to pronounce for the will

and the other two papers ; and, as far as the court has
j«dcment.

jnrisdiction, for the codicil also."

An anxious consideration of the evidence given in

this case, and an interview with and examination of

Piter Milne himself, lasting for two hours and a-half,

have satisfied me that he is not insane, and was not so

;

or, at all events, that there is not sufficient to warrant

the belief that he was so at the time of the issuing of

the conimiseion and the finding of the inquisition, and
that it is my duty, therefore, to supersede and quash

the commission and inquisition, and all proceedings

had thereunder, and not to put the party to the delay,

suspense, and cost of a traverse. The material facts

of the case are as follows:

—

Peter Milne was married

to his present wife about the year 1829 ; they had in

wedlock several children ; according to the affidavit and

statement of Peter Milne, not denied by his wife, they

did not live together very lovinu'lv^ In 1860 a suit for

alimony was instituted in this court by Mrs. Milne,
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against her husband. An answer on oath to the bill 1866
filed by her in that suit was put in by Milne, in which uT^The states several facts, shewing the unhappiness which

'' "^•

existed between him and his wife, the cause of which he
attributes to her-and justly, if the allegations made byhim are true. In his affidavit filed on this petition he
incorporates, or asks to incorporate, this answer as part
ot It. Ihe special statements in this affidavit Mrs
Mtlne answers pretty fully, but she does not meet the
specific allegations in the answer, because, perhaps, they
were not brought to her notice, as she only says she
has heard read the affidavit of the petitioner; and yet it
18 to be presumed that she read the written defence
made to her claims in the alimony suit. Whether these
allegations be true or false, I have no means ofdeciding
Ihey merely relate to matters which could be known to
husband and wife alone

; statements by the one to the
other, giving rise to jealousy, and producing mutual
recrim.nation.whichwereprobablycontined

to the bed-
chamber, and did not reach the ears of other members
of the family. 1 must say that the statementlin the

^"'""'•

answer sworn as far back as July, I860, were repeated
with httle variation by Milne in his conversation withme the other day, and many of them are, at least,
uncontradicted. At the time of the institution of this

tTH "u '\T,
""'^ "" ""'^'^^^^°' "°^ «"^ P'-^ tencemade by Mrs. Mvlne, or any of the family, that MUne

was insane, and yet the evidence of insanity was as
strong before and at the time this suit was instituted, as

I

has oeen since. ITae alimony suit was compromised
in I860, by the petitioner agreeing to allow his wife a
Beparate maintenance, ($400 a year.) she living apart
from him

;
but this agreement was never acted upon, as

the wife chose to return to live with liim, and has
continued to do so, with occasional absences, to the
present day. In her affidavit filed on this petition, Mrsmine swears that sho instituted the suit for nlimonv
in coaBoquonoeuf her husband-sill treatment, believing
that the same was occasioned only by his bad temper

VOL. XI.
14
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1866. and aversion to her, but that she was not then aware

in re Milne, ho was unsound in his mind, and when she did become

aware thereof, she considered it an explanation of snch

ill treatment, and therefore caused the suit to be

stayed. How or when she became aware of this un-

soundness of mind she does not state. This statement

of Mrs. Milne for dropping the alimony suit is not sup-

ported by the evidence of Mr. Cameron, her solicitor in

that suit. He speaks of the hard bargain Milne was

trying to drive in tlie settlement, and of his ability and

ehrewdness. In the year 1858, according to Mrs.

Milne's statement, but in the year 1859, according tt>

that of Milne himself, an occurrence took place from

which the latter conceived the notion or suspicion that

his wife had administered to him poison, or son j in-

jurious substance, with a view to destroy his life. In

the ninth paragraph of Milne's affidavit, filed with hia

petition, it is thus referred to :
—" I have for the past

five years, or thereabouts, entertainer, ihe belief that

the said Hannah Milne did, upon more than one

judiment. occasiou, administer to me in my food either poison or

some other injurious substance: I was first led to this

belief by the knowledge that she hated me, as the many
hundred times informed me, and by the belief that she

would gladly see me out of the way, but mainly by the

fact that 1 would sometimes, while apparently in perfect

liealth, be suddenly seized with violent pain and burning

in the stomach, inclination to vomit, and other strange

and unaccountable symptoms. The first time that my
suspicions were aroused was, I think, in A.D. 1859: I

had been slightly unwell, and, according to a practice

which I had indulged in for many years, I took a steam

hath and a small dose ofcayenne popper: the pepper was

administered to me by the said Hannah Milne, but the

moment I swallowed the dose I was seized with the most

sudden and violent symptoms that I had ever experi-

enced ; as I had been in the frequent habit of taking

cayenne pepper without filing any unuBnal eiTects, I

became alarmed, and from the fact of my wife i^ime-
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diately afterwards taking to her bed without apparent 1865
cause, and remaining there for about a week, as in fact .rTTMiiT
Hfce did. the suspicion of foul play on the part of my
wife forced itself upon me : prior to this I never had the
8 ightest suspidonof her: afterwards I used occasion-
ally, while apparently in perfect health, after eating atmy own table, to be seized with similar symptoms of
more or less violence. I then consulted physicians on
the state of my health, and as to the symptoms which
I had experienced

: I consulted Dr. Ralph, of the said
ci y of Toronto, and upon describing my symptoms, he
told me that they were the symptoms of poison • Dr
Hall of Toronto, also told me that they were the
symptoms of poison

; and the circamstance which
strengthened my suspicions was the fact of finding the
bot le of poison alluded to in the depositions of William
Mtlne, Stephen Richards and Dr. Apiew. I found this
bottle in the drawer of a bureau in my house •

I
ne^^r had such a bottle myself, nor did I ever see
such a bottle before, nor could I in any way account for
its presence, nor have I ever heard of any attempt on j.,^,the part of my wife, nor any one else, to account for
It

:

upon taking this bottle to Dr. Agnew, and ascer-tammg that it contained arsenic, I admit that my
suspicions were considerably strengthened."

Dr. Ralph waa not examined on the enquiry underthe commission, but I thought it right to addrcs^s hhn a
note, inquiring if he remembered the circumstance to
which Milne alludes in hia affidavit, and he has been
good enough to favov -.- w'-fh the following reply—
i" K^Z"^^''.

^''"^ o^mvltod on the case you mention
by m.Mtlnc.he expn .se J, h-s apprehension of attempts
to pmson him. On ;hai occasion I gave him some
general advice, the exact particulars of which I do not
remember, ente -taining the suspicion, that it might be
from jealousy, or other mentpl abf-rrstfon : he subse-
quently brought me a considerable quantity (I thii"k Vi
quart or two) of matters ejected (as he assured me(frora

ml

I? I ];.

.i.' -8 1

!
'';
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his stomach,which not a little surprised me, because, if

true, he might not unreasonably be under the above

apprehension : on the other hand he did not appear to

labor under any such gastric symptoms as could satis-

factorily account for the ejection of such matter on the

suppositionof the administration of an irritant poison."

The ejection, doubtless, was provoked by the emetics

which Milne was constantly in the habit of taking to get

rid of what he had swallowed when he felt unwell, as

described in his affidavit. With regard to the phial of

white powder mentioned by Milne, it appears from the

evidence of Mr. Richards that Milne brought it to him

at the time and told him where he had found it, as Milne

describes the matter in his affidavit ; that Mr. Richards

advised Milne to have it analyzed ; and the evidence of

Dr. Agnew shews that MZne brought the bottle to him:

that he tested it, and found arsenic in it, and told

Milne bo. Now so far, and very materially, Milne^s

statement is corroborated. There is no evidence beyond

his own to shew where he found the bottle. It is

suggested that he himself might have placed it where it

was found, and put the arsenic into it. If this hypo-

thesis were true, it would prove not insanity, but a

malicious scheme, well contrived, by which he might

support the accusation that attempts had been made to

poison him. If the story of the poisoning was con-

cocted by Mibie with a view to injure his wife's

character, and gratifying a feeling of hatred to her, it

would be fatal to the allegation of insanitv. It would

shew malice and design, but not insanity. In answer

to the paragraph which I have quoted from Milne's

affidavit, Mrs. Milne, in the eighth paragraph of her

affidavit, filed in answer to it, says

:

"It is notfcrue,as stated in the ninth paragraph of Mr.

Milne's affidavit, that. I ever hated him, or that I ever

told him thai I did so, or that I would gladly see him

out of the way, or that I ever knowingly administered

poison to him, or knew or buspected that poison was

administered to him. The occasion in said ninth para-

^ J
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graph referred to was shortly after my son's death, and 1865m the year 1858. (and not in the year 1859. as in said ,„^T71ii;paragraph stated) when I was steaming him he desired
some cayenne pepper, and I thereupon requested my
daughter to get some pepper and mix it for him. as I
was then attending to him, and she went into the store
and got some pepper and mixed it with water and
handed it m a tea cup to me, and I immediately gave it
to him, without in any way tampering therewith ; and
any illness thereafter was not in the remotest degree
connected therewith

; and I solemnly and positively say.
that I never knowingly gave my husband any cause for
behevmg that I hated him or wished him out of the way
or administered poison, or other injurious substance to
him

;
and I say that I bear and have borne him no

malice or hatred, but, on the contrary, I deeply sympa-
thise with him in his present affliction, and my sole
desire and motive in instituting and prosecuting the
proceedmgs in this matter is to promote the welfare of
himself and property, as I understand is accomplished

^"'""""

in similar cases by such proceedings."

Mrs. Milne appears to know well the occasion to which
her husband refers

; and as his steaming and taking
cayenne was a frequent practice with him. this particular
occasion of it must, from what occurred then or about
the time.have impressed itselfupon her mind-most pro-
b».;blyfromthechargeagainstherin3inuated,ifnotmade
by her husband. She does not say in her affidavit, or any
where, that Milne had noton this occasion, and on other
occasionsasallegedbyhim.theillnessandsvraptomsat-
tendmg It which he describes. Indeed there would seem
to be no doubt that he was aflfected at various times in the
way he has mentioned. He was frequently in the habit
of speaking on the subject, and amongothers to his legal
adviser. Mr. Richards, who recommended him to bringm the matter dischni 0ml frnmV.,-, o<..,™„„: _.-3i ..

ana yzed by a chemist. This MUne did. consulting here
c-rofessor Croft, and I believe a chemist in New York.

.M,

' (pi
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1866. The examination made shewed no trace of poison, and

lore Milne. Milne was told so. He was also told, however, by one

or more medical men, that a poison once administered

might affect the stomach for a long time afterwards and

cause unpleasant sensations. Apart from this belief in

Milne^s mind that poison had been and was being

administered at times to him by his wife or through her

agency, there is not the slightest pretence for saying

that any act, word, or thought of his ever evidenced the

slightest unsoundness of mind. On the contrary, apart

from this subject of the poisoning, he is described by

all the witnesses, as indeed I found him to be, a man of

intelIigence,ofgreat shrewdness, ofgood business habits,

superior to most of his class. He is described, as he

appeared to me to be, a man of even U-mper and of

benignant disposition ; I should say a man of singularly

mild temperament. He appears to have been a kind

and intelligent and confiding parent and husband, (apart

judgmein. from the horrible suspicion he has so long entertained

of his wife.) It is said that his farm has not been quite

80 well looked after of late years as it was in former

years ; that one spring several of his cattle died from

neglect ; that he allowed an old mill to tumble down, and

accr.Sv^d his wife of procuring its fall from a desire to

injure iiim; that he does not work his own mill; and that

for twelve years back piles of lumber, amounting to 60

or 60,000 feet, have been lying at the mill, a portion of

which is rotting ; that the business of his store has

almost entirely fallen off; and, in fiae, that he does not

work so hard as he used to do. Now, if this were all that

was to be noticed in the life and habits of a man of 66

or 57 years ofage,who, beginning the world with nothing,

has amassed a property estimated as worth from $40,000

to $50,000, would any one but a madman dream of

founding upon it a charge of jusanity. But even these

allegations are not unchallenged. Many respectable

witnesses say that his property is as well managed as

as it was; that it would not pay to repair the mill; that
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Milne was wise in not cutting down his standing pine 1865
timber (of which it seems he has a large supply), as pine Ce M^Hie
IS scarce in the neighbourhood and increasing in value.
Milne himself, whose judgment in such matters I would
trust to as readily as to that of any of his neighbours,
discoursed withme most sensibly on his own affairs.and
I think he has shown great prudence in managing them.
In regard to his store, he says business is not so good
now as it was when the settlement was new ; that there
are many more stores now than then, to which the
farmers can resort, and that ho did not care longer
to carry it on to any large extent. His saw-mill is
twenty-four miles from town, and the price of lumber
for the last few years, he says, would not remunerate
him for the hauling it to town : that he has sold when he
got the opportunity in the neighbourhood, (this appears
from the evidence)

: that he has endeavoured to sell the
lot several times to lumber dealers in town. In fact, he
satisfied me that he knew how to manage his own j»dgmcm.
property, quite as well, if not better, than any one I
could select for the purpose. The evidence of several
witnesses, who have known Mihie long, and who have
had business transactions with him,shew that atnotime
down to the present has Milne's capacity for business
ever been impaired

; careful and cautious, shrewd and
industrious, just and honest, of good moral life and
christian habits, he appears always to have been.
Deprived by death some few years ago of his eldest son,
for whom he seems to have entertained a deep affection

\

robbed of that son's body by the plunder of the gravem which he had placed it on his own farm ; suspecting
his wife for the last five or six years of designs upon
his life; suffering from impaired powers of digestion, bb
some of the medical men testify, but indulging the
thought, 80 full of hoiTors, that he was the victim of
poison administered to him by the hand or agency of
his own wife, the wonder is that Peter Milne has been
able to attend to his busiucBs, and U couciuct it in

m
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1865. the way he has done during these years of misery.

In re Milne. Judging from the manner in which he has governed

himself and his affairs, his suspicions and allegations in

regard to the poison are either mere pretences put

forward for some base or unkind purpose, or his m id

and heart must be blinded and callous, or else he must
have great control over the one and the other, evidencing

a good mental and moral organization. The latter I

believe to be the case. In the protracted interview

which I had with him, his calmness, his powers of

reflection and reasoning, the tenderness, apparently

well regulated, with which he spoke of his i ing

children and the one he had los^t : a.-pirations for their

welfare and their futur*^ ; the faith he appeared to have
in religion, the tone in which he spoke of his own dom-
estic troubles, the iresignation with which he appeared

to ha\ chooled himself to submit to them by the

teach i:ii;,';h' 'f the Bible and other books to which he
Judgment, refcii I'li. in -pressed me much in his favour, and after he

had left me I made in my notes' book the following

entry: *i had a long interview to-day (lasting two and
a half hours) with the alleged lunatic, and found him on
every subject (except as to the attempted poisoning by his

wife) most rational and reasonable: a man of intelhgeuce

and thought, and good powers of reflection ; of good

memory,wel 1 acquainted with business,shrewd and prac-
tical, more so than the ordinary run of men ; of equa-

ble temperament, of apparently benign disposition and
great affection for his children

;
quite free now from

any belief that his neighbours attempted to poison him,

and this, upon reasoning the matter over after the

opinions expressed to him by medical men as to the

causes of his illness at different times. But he seems
unable to shake off the belief that his wife has made
attempts on his life; he gives various reasons not absurd

for this belief, though in my mind quite insufficient to

justify it. He has stated occurrences in his married

life, which, from his apparent truthfulness and upright-

ness of character, and the manner in which he detailed

]'
'
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them. I have no right to disbelieve. Many thinga pass 1865
between man and wife to which th-y alone arewitness- in^TTMH;;;:
disputes leading to ill blood—expressions calculated to
arouse suspicions and hatred-and, certainly, if only
some of the things stated by him be true, he has bad at
least just cause of offence a linst his wife. Tt doe«
appear, that they were not always happy her.
From the sickness with which h^ was afflicte, Une is
convinced that his wife did administer poison to him,
Utho ,gh I think these symptoms the result of other
mses. Still, can I say that his belief is insanity, or

anything more than a prejudice resting on a very
slight fouu ition?"

Although 1 have not changed the opinion thus record-
ed, and would have acted upon it at the time, had it
been necessary to give an immediate decision, although
I have frequently sir..e asked myself," why should this
man be depriveu of ti.- government of himself and his
pr. perty?" yet, I have thought it right to his family, j.dgmem.
right to himself, to ponder well over the ^ase before
finally disposing of it. I i el no doubt that Milne
would be proper) leld response ble for any crime he
might commit

; and that, if he were wicked enough, as
some of the witnesses suggest might be the case, to
retaliate on his wife for the fancied wrongs he attributes
to her, he would be liable to punishment, and that he
perfectly understands this. What, then, are the reasons
for treating this man as insane Solely his behef, for
years past.thathiswife had more than nee administered
poison to him.and his belief for a time, and until within
thelast few month8,that she had influenced certain of his
neighbors to do the same thing. In addition, is adduced
a statement of Milne, resting only upon th.. evidence of
one Leghnnn, that he believed that his wife had
managed to get poison into the cow's bag when, on one
occasion, after drinking the milk which b himself had
drawn frnm \hn han l.n /nvnovion— -1 '-

.

^•^'•''^ ^-^peiientcaB^^mpiLjinsouiiness
similar to those which on other occasions he believed
had been produced by poison. This latter statement
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1866. may have been made in joke, or because of the bitter

i7iriMiir«.f®®'^°8^.®'^8®'^^<^"<^ '" b" '»i°'i towards bis wife, and
indulged in as a mode of expressing or shewing them,
or the witness may be mistaken as to the exact words
Milne employed ; and a very slight variation in the
words would affect the sense in which they were used;
or he may have entirely misunderstood Milne who.upon
having bis attention called by me with due caution to
the use of the expression, stated his surprise when he
heard Leghman's evidence in regard to it—his entire
want of recollection of having used it—his certainty
that he never meant to convey the notion that he be-
lieved in anything so absurd, and that he must have
employed it, ifat all, by way of reproach to his wife.and
as indicating, by a figure of speech, how far he thought
she would go in her attempts to injure him. I set this
Leghnmn statement aside, as by itself of no value in

jujpnent. i^^^^^^ "^ *'»e ^tate of Milne's mind at the time tbe
language attributed to him was spoken. That Milne
believed, and still believes, his wife had attempted to
poison him, there can be no doubt. He frankly owned
this to me, and gave as his reasons for it mainly those
set forth in his affidavit and in his answer in the alimony
suit. He had abandoned all suspicion of his neighbors,
upon the explanation furnished to him by his medical
advisers as to the causes, or probable causes, of his
illness at certain times. His grounds for believing that
at one time they were influenced by his wife to aid her
in destroying him were, as he says, that after eating at
certain of their houses he experienced exactly the same
sensatiouD and illness that befel him after e iting at his

own house, and which he had attributed to poison, and,
he asks, was it not reasonable that the like tffecta

should proceed from the same or the like causes?
tendered timid and apprehensive, and necessarily
nervous and suspicious from bt-liof of foul piny at home,
one cannot say that this process of argument, loading
to the belief ho formed, was unreasonable or insane.
GonsuUing with his physiciana, and rtilccting upon the
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improbability of any neighbor or third person becoming 1 865
a party to such a crime, and aware of no motive for it, .rTTSinr.
he admits, and before the inquisition, according to 'he
testimony thereat of Dr. Dokerty, admitted that he was
wrong in having made against his neighbors such
accusations, and that he withdrewand abandoned them.
I argued with him that if the symptoms which he
experienced after eating at his neighbors' houses were
precisely similar to those which he attributed to
poisoned food at home, and if he admitted that not-
withstanding those symptoms ho had no just grounds
for suspecting his neighbors of any attempted wrong,
ought it not to follow, ought he not in charity, at all
ev.-nts, to believe that he had no just ground for
suspecting his wife. He admitted the force of the
reasoning, but denied its application. He said he felt
he had no ground for suspecting his neighbors, but he
had cause for suspecting his wife, and he could not get
over that

;
and that although his sickness at neighbors'

houses was not the result of poison there administered,
yet that it may have been, as he was told it was possible
to be, caused by the irritation and disorder produced in
the stomach by poison administered on other occasions.
1 told him that I thought his digestion being bad, that
suflfering from dyspepsia, as the physicians said he had
done, and the frequent taking of emetics—themselves
probably containing more or less of poisonous matter-
ought suflicieutly to account for his diseased stomach.
He said this was all well if he had not had the causes of
suspicion already mentioned. His interview with Dr.
liolph, and the finding of the bottle of powder containing
arsi uic.Heeui to have confirmed him strongly in his belief
of his wife's guilt. Has this delusion, calling it such for
the purposes of the case, ever taken such possession of
Milne's mind that it overmastered it; that it controlledm any way its action

; or has had any inlluence upon
him in the government of his property or the govern-
ment of himself, beyond that changf! in his habits of
Jiving which a man, believing himself to be in danger

JudKmant.
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i???l, ^^^ *'**^^6 dwelling with him, would not unreasonably
In re Milne. Diake ? It is argued that it has had a pernicious influ-

ence beyond this. I do not find any evidence of it; on the
contrary, the testimony is abundant to shew fhat neither
Milne's powers or habits of business, nor his personal
intercourse with others.nor his temperament or manner,
was in any way affected by his unfortunate belief or
suspicion. The witnesses say that if in gossipping con-
versation, or if in the progress of a matter of business,
the subject of the poisoning were introduced, Milne
would speak earnestly upon it, and rationally, fur-
nishing the arguments and evidence which he thought
proved it, and anxious to shew that he had not made an
unfounded charge, first given to the world by his wife
according to his account. So also they say that it did
not withdraw his mind from the businessin hand, beyond
the mere time which would be consumed in speascing of
it, and thinking of it while speaking. This I take to

j.uiK.uen.. be the effect of the evidence. I refer particularly to
that of Mr. Cameron, solicitor for Mrs, Milne in th&
alimony suit. It had not then the effect upon .1/i7»'

mind or conduct which insane monomania usuallj
Is not this a powerful, if not a conclusive argument,
that his delusion was not, is not, an insane delusion ?
Insufficient to my mind as the grounds of his beliefmay
be, delusion though it be he is labouring under, yet
can I, can any one, with a mind differently constituted
from his, not placed, and no one can 1 e, in the exact
position and in the circumstances which gave rise to
suspicion in his mind—can I say that this belief which
he has formed, which the evidence of the senses merely
will not dispel; which rests upon facts, insufficient
though I may think them as evidence, but which yet
the senses did or could attest, is so extravagant, so
absurd, that it must be called an insane belief, an
insane delusion ?

The line which separatee an insane delusion from an
unreasonabieprejudicemayoften be very thin, but Ihave
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:n t!u8 case, no c^Ifficulty in seeing that line and fixing it 1865
as aboundary betv/een Mi7nc'sprejrdice and his alleged .^TeWe
insanity. Kow often does a man who has quarrelled
with his neighbor, living on bad terms with him, suspect
and believe and curry to the grave the belief that that
neighbor has poisoned an animal belonging to him or
done his property some wilfnl injury, wlien there is not
a particle of evidence to support the accusation, but yet
when there is no evidence on the other hand to remove
all ground for it ? Begotten by suspicion out of preju-
dice, it becomes t, fixed belief, and though a delusion,
would a man bo called insane because of it ? I know
the case of a man who was convinced, from certain
aymptoms, that ho liad swallowed a reptile. He had a
constantgnawingat the stomach and a craving for food.
He was a man of intelligence, of good business habits.
The symptoms in time left him ; but ho always believed
that ho had swallowed this animal when young and
email in a draught of water ; tLut it had lived and died judgmemm hisstomach, and been ejected through the bowels like
ordinary food. This man was not insane, and no one
thought he was, though he was always laughed at for
Lis absurd fancv.

1
1

I will advert for a moment to the medical testi-
mony given in the case. Six physicians certify or
testify that in their opinion Milne is of unsound
mind, and many of these opinions are based upon
what they consider Miltw'a unfounded belief; the char-
acter of which, as indicating unsoundness, they judge
of by the tests given by medical and other writers on
insanity. Six other medical men can find no trace of
insanity in Milne. So far as the testimony of medical
men of good intellect, accustomed to think and deal
with cases of insanity, furnishes facts shewing certain
peculiarities of mind which they have elicited by con-
versation with the patient or ascertained by observation
it is valuable as uvoviding indiriahy which todetcrminJ
or aid 11. determining soundnessorunsoundncssofmind.
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J865^ A medical man of exporienco, from the hnhit of enqniry,
inreMiine. which isnccossary ifi his profcssion.acquircs a readiness

and afacihty in extracting information from the subject
of his inquiries, aided mnch by the confidence which liis

profession inspires, sncli as other men do not possess
;

hisnatnralpowersof observation are necessarily t^reatly

improved and sharpened. Tlie bill introdnced into the
parliament of Great Britain in 1862, under the auspices,
I believe, of the Lord Chancellor, contained a clause
excludingmedical testimony altogetheron inquiriesinto
insanity. This clause was, however, and wisely as I

think, omitted before the final passageof thebill, which
became law in the shape of the act already referred to.

But the mere opinion of a medical man or of any
other witness as to whether a man is sound or unsound
in mind, is not only not evidence, but would be a very
unsafe guide to a determination of the question. It is

judemem. foF the court before whnm the inquiry is had to make
this determination ; and I confess I view with great
distrust opinions based on theories, and metaphysical
disquisitions npon mental organization. I should bo
greatly alarmed were I compelled to submit myself to

an adjudication by such moans. I do not jnean to say
that the studies of learned men npon the subject, their

opinions, views and suppositions are not of value. On
the contrary, they aid mnch in guiding the mind of the
judge as to the character of the evidence which, under
certain circumstances, may be material, and as to the

questions to be put to witnesses and to the party himself
alleged to be insane, with the object of testing the
condition of his mind. In this case I have not felt that

the medical testimony, conflicting as it is, and hesitating

as a great part of it is, should influence my judgment.

IfMilne cannot reconcile himself to live with his wife

in feelings of security ; ifhis.inhappyapprehensionsstill

pursue him, better for them both that they should live

apart, and that he should make to her, be ho is well able
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todo.a proper proviBion for ber support. The indulgence 1866.
hyMtlnein these apprehensions of being poisoned may —

^

in time 80 act upon his mind as to end in a settled mania, '" " *""

overthrowing his reason, and thus subjecting him to
the control of the court. I would strongly urge him to
abandon them,as no real cause for them seems to exist;
and I would also advise him not to form his opinions as
to the mental or moral organization of mankind, or as l-'n-n""*

to the treatment of diseases (and still less to act upon
them), by the reading of such books as he left with me,
as a specimen of those he has been in the habit of
perusing. In the hands of men of science they can do
no harm if they do no good ; but they are very unsafe
guides for unlearned minds. .

My order is that the commission be superseded and
all proc edings had under it quashed.

n

On a subsequent day the question as to who should
bear the costs of the proceedings in this matter was
spoken to.

Mr. Blake, Q.C, for Peter Milne.

Mr. KingBtone, contra.

In Re Wyndham, (a) In Re F., (b) Exp. Laveday,
(c) Exp. Farin, (d) Exp. Glover, (e) were referred to.

Vankouohnkt, C—I do not think that after the
remarks of the Lords Justices in Re Wyndham, and the
subsequent passage of the Imperial Act 25 and 26 Vic.

(o) 3» L J. N. S. ch. 720-3.

(e) I D. M.&G. 275.
(*)33L.J. .:.S.ch.333.

W 5 Ve». 83a.

{*) I Mer. 269.
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;

I

chap. 84, 1 could hold that this court has the jurisdictiou

ir^TMihTe
*° ^""^^^ <^"8ts generally in lunacy. It is however
contended here, that security for costs having been
given, the court can permit the bond to be sued upon,
and thus procure for the alleged lunatic his costs. I think
I should not so act. Security was required, I suppose,
as a precaution ; but it could not have been intended to

be available for costs, which it was not in the power of

the court to award. It is then said that the costs of an
interlocutory motion for an interim receiver, made after

inquisition found,should be given to the alleged lunatic.

If I had the power to order payment of such costs, I

ought not I think to do so. The learned judge who
ordered the commission de luntico, thought a primti

facie case of insanity had been made out. The jury
found the insanity, and upon this the petitioner moved
for a receiver. The commissioner tells me that he was
not dissatisfied with the verdict of the jury, although I

have diflfered from this opinion ; still, when a man's
conduct has laid him open to it, he cannot complain
of the consequences.

Jadgment.

FiTZOIBBON V. DUOOAN.

Sheriff's sale of land—Uncertainty of estate offeredfor sale.

Where a sheriff offered for sale, under an execution against lands, the
interest of the debtor in certain lands, whatever that interest might
be, not stating what it was, although the means of ascertaining

what the interest was were convenient, and the interest itself was
actually known to the judgment creditor and partially known to the
sheriff, but not mentioned to the audience, the sale was set aside,

because of the uncertainty of the interest or estate put up for sale

;

and the court also held that the sale could not be upheld, for the
fni ther reason, that the interest of the debtor was a life estate,

which he had conveyed away absolutely, though for the purpose
of a security only, and therefore that the statute for the sale of
equities of redemption did not apply, the right to redeem not
appearing on the face of the conveyance.

This was a suit to set aside a sheriff's deed of a lot of
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land, in wl.ich tl.e plaintiff claimed a life estate, under 1866the CMcumstances stated in the judgment -^^
The plaintiff in person. i>uKan.

Mr. Boomer for the defendants.

Spkaooe. y.C.-The question which stands for my
tiffW "•

t"''T'
''" '''' '^ *''« «''-^ff o*- t'>e P aZ

D of M ? '"/.''' '°"*'' '^^""^^ ^°^ 27. in concLion

^ierll 7"^ '' ^'''''''''^ '''^^' *o be Bet asideThe material c.rcu.nstances in relation to the propertyand the sale of it. as thej^ appear in evidence, are aifolIows:-The plaintiff was entitled to a life estate hthe property. On the 19th of Febrnarv 1853 heonn
veyed all his right, title and interestS VZMeynold, and Richard Stainton. their heirsand assigns
for ever, for the consideration, as expressed in trecn

Z7rT':J''u
^^•«-»-^-ce was registered onthe 7th of March, in the same year. The conveyance

^as. m fact, intended to indemnify the grantees firbecoming bail, to the limits, for the^plaintUf^wt wLat the time in the custody of the sheriff of York TudPeel, for contempt, at the suit of one Dexter.- for whatamount, or whether for a money demand a al 1, doLno appear; a bond shewing the above to be the ^l^'ecof the conveyance, and dated the same day, is put in •

the bond was not registered. A reconveyince^ o heplamtiff is put in. dated the 28rd of OcLer 1854
execated ,y Staint.n and wife, for all tU:::;X'^
•ts date

;
but noted to have been executed hyReynoZ

the^tllnrff'^r'
^"^^"" recovered ajudgment againstthe plaintiff, for attorney's costs, in the first divisioncourt of the county of York, and issued a^/a aglnst

The Division Court suit was certified into the County
15

Judgment.

If
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1865. Court on the 2nd of June, in the same year, and aji/a

Fiiifibb^ against lands issued the following day, to which i»

DociaB. appended a memorandum, styled in the cause, and as

follows, " list of lands, lot 23, 8 con. King, and 27, in

con. D, Scarboro," the last beinj; the land in question

in this cause; this writ was returned, *Mands levied

up<m to the value of five shillings, which remain unsold

for want of buyers." Upon this a venditioni expona*

isEued, which was received in the shoriif's office 10th

August, 1854, it is marked for .£26 Is. 7d. besides costa

of writ and sheriff'^s fees. Under this writ the estate

of the plaintiflf in the land in question was sold at

sheriff's sale, on the 2nd of Septemljer, 1854, for £S2
lOs., the purchaser being the defendant Drummond.
The present sheriff, then deputy sheriff, thus describes,

io his evidence, What was put up for sale under the

writ. "We put up for sale the right and title of the
plaintiff, whatever it might bo, not stating what it

jadsmtnt. wsB ; I Understood that he had a life estate in it, which
was incumbered. It was given out at the sale that

the judgment debtor had a life estate which was in

some way incumbered ; I do not know how incum-
bered or to what extent: it was considered doubtful

whether his interest was worth anything."

The property sold was a farm of 99 acres, of which
from 80 to 85 acres were cleared, and it is sworn to
have been worth, to rent, from £70 to 80 a year.

The plaintiff, who conducted Iiis cause in person, is

a man in apparently good health, of middle age, and
has a life estate in the premises ; the nature of the
incumbrance was not disclosed at the sale, and was
probably unknown to the sheriff and his deputy. It

was however known to the plaintiff at law himself,

who was an attorney, and carried on the proceedings

in his own cause, and himself personally examined
Aaa Reynolds in regard to the plaintiff's personal

and real property, as to how the deed was made to

Reynolds and Utainton ; he asked if any money was



CHANCERY REP0BT8.

paid, and HeynnUU explained thaf if »„ •

them as bail to the limit' and u* > ^'T *° ''''''' ^«««-

would takea "judgment^exl'^tbn
1'''"; ')? '"'^ ^« ^'^

"against the plafntiffn Z^ l^^'''^ y""""'"'^ '^"«-

actual knowledire in th! I-
^'^'*' ''"" therefore

l^no.led«e:nt:Ct ^1:^,1:^^''' ''''^'

knowledge. If „ocLLS: "l ^^ °' (""
two ,„ relation to the estate which ifedl IT" "'*

parcel of land seized, and^ p ^^L^^
'""'«

annexe* to the ft fa I ».««. „ u •. .
P °' Pape*"

known to the audience «t the .heriffW .

""^^
that a tangible inlellioil,l7v j ,

"'
" " "»""«'«

•«.n offered t iC f«1 'wIm I'T'"/"""'
""^

they were buying; wherlnut 1 f""*"
"""

men bid for the/ine."TX ?,t? . "," '''''

waf oon-ide/j-d'^WKt trTtriri;
"--

thing; sueh a purchase is a «>rt of lotll" Z T"'out a Pri.e, or it may turn out a blanr' •' 'Tmore like gambHng than anything 1°
'""'^

The sheriff says the usual advertit „, „. •

but there were no bidders and «?». m ,' '"""'•

...postponed from time o'«menoX.o",:eth'r*''and effect a sale ; and he ret,>™«j i j , ? '"'*''"•''"•

the value of five hmi„„ It
1,1'°''' '""^ """' »»

upon this return, f njbef^e
"^ ?' "'""«" """

no. have been giv™ Ll7;hTrifftrTnr°"''
.pontaneously, have been sought f™ bV h J

°
. T"

mlerest the debtor had in the land!
' '" "*""

I am aware that it has been held («) that a sheriff l..

srr;rb'o^urtr.:;rr^^^^^^^^^^^^
P^ularcomme^^

(«) Palmers case. 4 Rep. 74.

I

'I
(

?.

1;
i.-



i

f

192 CHANCERY REPORTS.

i

1865. years to run, but may sell all the interest that the debtor

FTuuibbon hath in it, " for by common intendment," as it is said

uuKgan thcsheriffcannothave precise knowledgeofthecertainty

of the beginning and the certainty of the end of the term

;

but I apprehend that in such a case the term is described

in general, and the name of the landlord given, and

that the sheriff is able to answer i^aestions that may be

asked of him, without however vouching for the accuracy

of his information ; for he is undoubtedly bound to sell

to the best advantage, and if he were tu say to the

audience, I really know nothing about the term or

whether there is a term at all, or if there is, whether it

has expired ; but I offer for sale his interest, whatever it

may be ; I cannot think that such a sale is a sale properly

conducted. It wot|ld be open to many of the comments

of Lord Eldon in Lord Cranstoun v. John$on (a).

Mr. Strong was kind enough to referme to a case lately

iHdgmcBt decided by the Judicial Committee of the Privy Council

in England, upon an appeal from India. The case upon

appeal is reported in 6 Moore's Indian Appeals, which

are not in this country^ I believe. I have only seea a

note of it in the digest to the Jurist, volume 4 N. S.,

page 99. It was held upon appeal that a sheriff's sale of

the " right, title, and interest," of, what the note in

the digest calls, an unascertained property, the debtor

having an uncertain right in the property, was void

;

that the interest was not such as could be seized by the

sheriff under execution. Without seeing more of the

case than is given in the digest, I cannot say what

bearing it may have upon this case. It is not impro-

bable that it may have a very important bearing upon

it. There are also three American cases, which bear

upon the point raised in this case : Tiernan v.

Wilson, (6) Mowhawk Bank v. Atwater, (c) Stead's

Executors v. Course, (d) I have said as much as

(«} 3 Ves. 170.

(c) 2 Paige 54.

(ft) 6 J.
C. R. 511.

(d) 4 Cranch. S. C. R. 403-
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I think it is right to 8ay at present, in regard to 1865
this 8 le, because I do not think that the bill ia nm. .— -^
perly framed to impeach the conduct of the sale T''''°°upon the ground, to which I have adverted Tl'

e

gravamen of the charge in the bill is, that there were
sufficient goods and chattels, o.it ofwhich thejudgment
debt might have been levied in the county, if not in the
division and that therefore there ought to have been no
«Hle of lands at all. After setting out the personal
property that might hare been seized, the plaintiff

ha
,

That a certain property situate, lying, and being
in the townslnp ot Scarboro'. comprising 100 acres, was
advertised in the months of August and September,
1864

;
that the said W. 13. Jarvis did then sell the right

title and interest in the said farm ofyour complainant
to the aforesaid Andrew Drummond for the sum of
A3-, or thereabouts

; that your complainant had a life
interest in the said farm," &c. This is alleged as I i-**-"'-
read it,8imply as a narrative of the fact of sate, (a sah-
being improper while there were goods,) not as a com^
plaint as to the manner of the sale, and indeed a
correct conduct of the sale is not inconsistent with
the plamtift 's account of what was done.

The plaintiff has been hi. own pleader, as well as hisown counsel, but it is needless to say that that circum
stance cannot excuse imperfection in pleadinc. • the
court cannot hold a pleading toinean one thing when
drawn by counsel, and another when drawn by a suitor
himself. I think, however, the plaintiff should have
leave to amend if he desires it, and upon payment, onlv,
of the costs ot the hearing,which I will fix at a liquidated
sum of ^7 10s., the depositions to stand, and each
party to be at liberty to give further evidence.

In considering this case the question has occured t..me whether the plaintiff bad, at the time of the sale
any interest in the property saleable at law

; the legal

-^^41
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il865. estate being in Reynolds and Stainton. Was there any
Fitzgibbon eqnity ofredemption in theplaintiff within the meaning

of the act for the sale of equities of redemption ? And
again, if so, must not an equity of redemption be put
up to sale ae an equity ofredemption,and by that name?

V.

OugCBD.

Jadgment.

After thisjudgment had been pronounced theplaintiflf

amended his bill, and further evidence was taken in the
cause, and

Mr. McDonald appeared for the plaintiff.

Mr. Boomer for tJie defendants.

After taking time to look into the pleadings and
evidence,

Spkaoqk, V.C—I ha/e but little to add, to what I

said when the case was before ine upon a previous
occasion. Further evidence has been given in relation

to the sheriff's sale, which is confirmatory of that
previously given. The sheriff, upon being recalled, says,

he thinks it was known to the audience, or to those of
them who had been present when the land was before

offered for sale, that "Fitzgibbon had only a lite interest,

and this appearing to have been convej?ed away, it was
thought his interest was worth nothing: that was my
impression as to the Scarboro' lot (the one in question),

and as far as I know the impression of the bidders at
the sale. 1 don't think anything was known of any
bond back to Fitzgibbon. I am certain I did not know
of it." Mr. O'Donohue, a purchaser of another lot of
Fitzgibbon's at the same sale, says,"! bid on tlie second
lot (the one in question), as well as on the first, and my
bidding was purely speculative, on that, as well as on
tl'.e other, I did not know what I was bidding for in

either case."
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It is plain, then, that this property went to sale under 1866
the idea on the part of the sheriff, and as far as has ^——

^

been ascertained, on the part of the audience, also, ""t"^"
that the execution debtor had had a life estate in the

''"**'°'

property which he had conveyed away ; and therefore
that his interest was,as the sheriff says, worth nothing,
in other words that he had no interest ; and what was
sold must have been the chance that it might turn out,
that in spite of appearances he had some interest; and
this with the knowledge, and means of knowledge, to
which I adverted in my former judgment.

Since this case was before me on the former hearing,
the report of the case from India before the Judicial
Committee of the Privy Council, to which I alluded, has
been received. It is styled Bebee Tokai Sherob v.
Beglar. (a) Land had been sold by the sheriff under a
writ of venditioni exponas, as the land of Gabriel
Avietie ter Stephanoos, whose title was derived under
the will of Avietie ter Stephanoos, whose illigitimate
eon he was. The judgment of Lord Kingsdown
describes the estate of Gabriel under the will ; and his
Lordship adds his comments upon such a sale, the sale
being, ns expressed in the sheriff's bill of sale, the
right, title and interest of the said Gabriel Avietie ter
Stephanoos, of, in, and to, (amongst other property), all

that six anas, six gundahs, and two crantees, shares
of an Talook estate, situate, lying and being at Hope
Gunge, in the district of Dacca ; the property was
knocked down at R's 20, which was treated as a
mere nominal sum. Lord Kingsdown said, " The will
in substance is this : the testator declares that his son,
Gabriel, shall be his heir and executor for the purpose
of executing the intentions of his will, and thereby no
doubt he became trustee for the purpose of executing
the different dispositions contained in that instrument.

JudRmaot,

%

(a) 6 Mores Indian Appeals, 510.
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I
f

Fitzgibb n
V.

Duggan.

Jadgment

1865. Those dispositions were to this effect ; there was first a
charge by way of annuity of Rs. 1,200, in favor of the
present appellant, all the debts were to be paid, there

were very large legacies to be discharged, and after all

these charges, debts, legacies and annuities, had been
satisfied or provided for, as to the remainder of the
estate Gabriel was to be tenant for life, with remainder
to his sons. He therefore was entitled to nothingfor hia
own benefit but a life interest in the residue of the real

and personal property of the testator, after all the
charges upon it had been satisfied and provided for, and
after a full administration had taken place of the assets

for the purpose of discharging these several dispositions.

Now, was that an interest which could be sold under
an execution issued in the supreme court against the
property of the testator ? We have the concurrent
opinion of the two very highest authorities in th"s

country on the subject. Sir Edward Ryan and Sir
Lawrence Peel, who are most clearly of opinion that
no such interest could pass under such an execution,

and that therefore the bill of sale under it was absolutely

null and void. Indeed the grossest injustice would be
done if the transaction, as it has taken place could
stand ; for what is the effect of it ? The effect of it is-

merely this : that there being some uncertain rights ia
some uncertain property in the district or city of Dacca,
at a distance from Calcutta, it being uncertain whether
the i)roperty was worth Rs. 100,000, or whether the
interest of the debtor is worth anything : that property-

is put ur for sale (that is, the right and interest of the
debtor in that property is put up for sale), in Calcutta,,

and I think it appears here to have I )en bought for

mere nominal sums, it being utterly impossible thai
there could be any satisfactory means of determining
the value or procuring a fair price by the competition
of purchasers acquainted with the value, or capable
even of ascertaining the value of the property."

The observations of Lord Kingadown are apposite

to the sheriff's sale which I am considering, I mean of
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pourse apart from the law of India, by which the case 1865
was governed. If the sale in India was open to the veryjp^C^grave objections pointed out hy Lord Kingsdown, by oSreason of the value of the interest sold being so very
uncertain, being indeed impossible of ascertainment
by any purchaser, it does appear to me that the utter
uncertainty of the interest sold in this case, lays the
sale open to the same objections, and that these objec-
tions are not at all lessened by the fact that the uncer-
tainty m this case might with due diligence have been
removed.

I do not say that in no case can a purchaser at
sheriflf fl sale support his purchase, where the interest
sold IB an uncertain one. I do not desire to go out of
this case. Here the interest of the execution debtor
^was a plain and tangible one, and that interest, with
the means of information within reach, should have
been offered for sale. I have already described what.

, ,instead of this, was offered for sale. ^ "

There is no evidence that this sale was brought about
or conducted as it was by any undue practice on the
part of the defendant Drummond, and I have no reason
to think It was so. Still I think he cannot hold his
purchase. I refer to, instead of repeating, the reasons
which I gave in the case of Henry v. Burness, (a) where
a sheriff's sale for taxes was set aside ; desiring, how-
ever, to observe, in reference to the language quoted
from Hugenin v. Baseley, that I do not impute to anv
one connected with this sale " fraud, imposition, or
undue mfluence."

There is another ground upon which I apprehend this
sale mu.t fail. Th^ conveyance to lieynolda and
Mamton was absolute in point of form, though by way
of security only, and it has been held in this Court
in McCabe v. Thompson, (b) tbat the statute for the sale

;dmi>(.

J]

(<i) Ante vol. viii., p. 354. (6) Ante vcl. vi., p. i 75-
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1866. of equities of redemption does not extend to such a
FitzKibton casc, but Only to cases where the equity of redemption
Duggan. appears on the face of the mortgage.

I confess I should have been better datisfied with the

conduct of the plaintiff if, when he found the land

advertised for sale, he had forbidden the sale, or

e plained, verbally or in writing, the circumstances of

his title ; and also.if he had come promptly to this court

to be relieved from the sale, instead of delaying some
three or four years be'->re filing his bill, and then

prosecuting his suit in a rather dilatory manner ; but

the defence of laches is not set up, and I do not suppose

it would bar the plaintiff's right.

Jadgmeni.

I think the sale' must be set aside, and an account

directed of the rents and profits received by the

purchaser, and of improvements made by him, and he

should be allowed for the purchase money at sheriff's

sale, with interest.

With regard to costs I think it right to take the

same course that I took in Henry v. Burmss. I do

not find that Drummond was otherwise than an innocent

purchaser. The interest of execution debtors has, it

appears, frequently been sold by sheriffs in the way in

which the inttrest of Fitzgihhon was put up in this case,

and Drummond was unaware, so laras appears, that it

could be ascertained. The original bill did not take the

ground that the interest of the plaintiff was not saleable.

The sheriff and Mr. Ditggan are made parties only to

fix them with costs. I cannot, under the circumstances

stated in my former judgment, give them their costs,

butldonot give cor^ts against them. H'a/fun objects that

he is not a proper party, but he does not disclaim : he

is made a party as tenant of Drummond, and his

answer shews that he is such tenant. I do not think

him an iinprnper party. My conehision in not to give

cost3 to either party up to the hearing. The account
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Will be only between the plaintiff and Dmmmnnd, and
asthatisrendered necessary bythedefendant'sposition,m which he is, in my judgment, in the wrong, he must
pay the plamtiff'

. costs subsequent to the hearing.

199

1866.

Ball v. Ballantyne.

Fraudulent conveyance andJudgment-Statute of 13 EliMabeth. eh. 3.

*'\.t'u''T'""'!'"^
'*°'"*"* ""''•'''' ^°' »°'"« y"" ^''h her sisteraad brother-m-Uw. He having become involved in circumstances

conveyed h.sreal estate to M. B.. for the alleged consideration ofwages due her as a hired servant. Promissory notes were alsomade and g.ven to M. B.. by her brother-in-law. and on these
notes becommg due judgment was obtained, under which M B
sold the farm stock, and other personal property of her brother-in-
law, becommg herself the purchaser. The evidence as .0 bond
Jides and good consideration for the transfer of the land and thegivmg of the notes was unsatisfactory, and the conveyance was set
as.de as fraudulent, at the instance of the creditor, of the
grantor.

The bill in this cause was filed by Javiea Ball and
JohnM Garland, as judgment creditors, having a writ sut.„,
of ./?. /a. against the lands of the defendant miliam
Nicholas in the hands of the sheriff unsatisfied.
Ihe defendants were the said Nicholas and Matilda
Ballantyne, and the object of the bill was to set aside
ft conveyance, made by Nicholas and his wife to Matilda
Ballantyne, of a farm of land, as void under the 13th
Elizabeth, chapter 6, as being fraudulent, designed to
defeat creditors, and without ''onsideration.

The cause came on for the examination of witnesses
and hearing before his Honor Vice-Chancellor Spra{,ge,
at the sittings of the court held at Brantford," in
November last.

Mr Wood for plaintiffs.

Mr. Blake for defendants.
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Spraooe, V. C.—The plaintiffs arejudgment creditors

of the defendant Nicholas, with writ against lands in

the hands of the sheriff, and seek to set aside, as void

under the 13th of Elizabeth, a conveyance made by
Nicholas and wife to the defendant Matilda Bailaniyne

on the 9th of June, 1863.

Matilda Ballantyne is a sister of the wife of Nicholas,

and is herself unmarried. She went to live in the

house of her sister and her sister's husband, in the

summer of 1852, (she says in July of that year,) and
that she was hired at $8 a month, and that she con-

tinued to live there as a hired servant until June, 1868.

She claimed ten and a-half years' wages against her
brother-in-law, and in satisfaction took a conveyance
of his farm, (which was subject to a mortgage,) and
purchased at sheriff's sale, at her own execution, all his

personal property.

It is clear, I think, that no hiring is to be presumed
under the circumstances. The presumption would be
that this young woman, the sister of a farmer's wife,

living in her sister's house, and receiving board and
clothing, what she received would be an equivalent for

such services as she might render ; and, on the other

hand, her services would be an equivalent for her board
and clothing.

Then, as to evidence of hiring, there is none besides

that of the young woman herself, and that came out
upon her examination. Her interest in giving the

evidence is obviously very great ; no less than the
ownership of a farm, farm stock and utensils, and furni-

ture. Her evidence, even supposing her uncorroborated

evidence sufficient, should be looked at narrowly.

According to her own account she had been about ten

years an inmate of her sister's house before she
received anything from any other quarter. She then
received from her brother some trifling articles of dress,

iii
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worth not more
wards she received

than a very few dollars ; shortly after- 1865.
in cash $6, and the following year ball

?2. It IS inevitable that she must have I.een clothed Baiuatyne
at the expense of her brother-in-law; he dealt at the
plaintiff's store, and she tries to make out that clothing
for herself was not purchased there. Upon this she is

contradicted. She says she was never at the plaintiff's
store to buy goods, unless a pound of tea, or something
of that sort, for her sister; that she never bought a shawl
at the plaintiff's store. Against thisone witness, Harrie,
a book-keeperof the plaintiff, says he sawherat the store
frequently, sometimes paying cash for what she bought,
and sometimes buying on Nicholas' account, and that
she appeared as well dressed as servant girls generally
are. In this he is corroborated by Nicholas Garland,
a brother of one of the plaintiffs. Harrie adds that
he has kept house, and bad servant girls, and that he
generally found it took all their wages to keep them in
clothing. He also proves that Matilda Ballantyne judgm.nt.

bought a black cashmere shawl at the plaintiff's shop,
and had it charged to Nicholas, and that he afterwards
saw her wearing a similar shawl. She is thus contra-
dieted by two independent witnesses.

Further, there was an attempt to give an air of fair
dealing to this claim for wages by the concoction of
documents. Four notes are produced, one for ^88,
dated the 14th of December, 1856, a second for iJ72,
dated the 14th of December, 1858, a third for the like
sum dated 16th December, 1860 ; each of these notes
was made payable twelve months after date. The
fourth note was made in Hamilton, n June, 1863, by a
professional gentleman, whom the parties, Nicholas and
his sister-in-law, went to consult, and by whom the
conveyance was drawn ; and by whom Nicholas was
sued; and which last note I am sorry to find antedated
to the 15th of December, 1862. Now what Matilda
Ballantyne says about theso four notes is,

«' They were
all given to me at the same time, I think." In another

I-
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I

^865^ place she says, " I recollect the notes being given : I
Ball think three were given at the same time, and the other

BaiiMtyne. ou a previous occasion." This might possibly look as
if the earlier one had been given before the others, and
its being in pounds while the others are in dollars, does,
as suggested by Mr. Blake, look like it; but the young
woman herself dispels the idea ; she says she had
settlements with NichoLu. •• I had none," she says,
" until I had been with him a good many years, the first
settlement was in the same year that I sued him." And
that was in 1863, though she says erroneously 1862.
I think the only conclusion I can draw from this evidence
is, that the thre?' first notes were all drawn in 1863,
notwithstanding their different dates, and notwith-
standing that they are on paper of different sizes and
description, all of which appear to me artful con-
trivances to make them look genuine.

judgmant. There are other suspicious circumstances, but it is
not necessary to enter into them. I cannot, upon the
evidence of Matilda Ballantyne, unsupported as it is,

and with so much against it, establish the improbable
fact that there was a contract of hiring between her
and her brother-in-law.

The plaintiff is entitled to the usual decree, with
costs against both defendants.

'I

'I

Htman v. Roots.

County Court—Costs.

Where a bill is filed to foreclose in respect of a demand not exceed-
ing /so. the plaintiff will be entitled to his full costs, if it appear
that there is an incumbrance beyond that sum.

This was a hearing on further directions of this case.
The main facts appear, ante vol. x., p. 340.
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The Mortgage from Roots to EIU$, covering lot 16,
was made in June, 1854.

Roots then mortgaged lot 17 to Curling, in April,
1866, and afterwards mortgaged this lot to Mcintoshm 1859. The plaintiflfs in May, 1862, obtained an
assignment of Carlings's mortgage ; and Laivrason, in
October following, bought the equity of redemption in
lot 17 at sheriff 8 sale. Mcintosh, as a subsequent
mcumbrancer on lot 17. was made a party in the
Master's office, and it appearing on further directions
that there was less than ^£50due the plaintiff on the mort-
gage covering this lot, Mcintosh objected that he should
only be charged with such costs as would have been
occasioned had the suit been brought in the County
Court. It was on the other hand contended that the
amount due on Mcintosh's mortgage exceeding ^50,
the suit was still properly brought in this Court.

Mr. Roaf, Q.C., for the plaintiff.

Mr. Fitzgerald contra.

208

1865.

A

Spraooe, V.C-When the bill was filed the plaintiff
wastheholderoftwomortgages.theequity ofredemption
as to both beingin/Jrto<«; and /toofacouldnot redeem one
without redeeming both. iVc/«^«/t was an incumbran-

^'"'*'°""'

cer upon one, and was entitled, as I have determined, to
redeem the one without the other. The amount due the
plaintiff upon this mortgage upon that lot being less
than ^50

;
the amount due Mcintosh upwards of f800.

Plaintiff necessarily brought his bill upon both mort-
gages, because entitled to be redeemed as to both by
Roots and by Rawrason; but still there is reason in
the contention that Mcintosh ought not to be prejudiced
thereby. Mcintosh's equity, when he took his mort-
gages, was to redeem the small prior mortgage to
CarUng, and that is his equity still; thepla-: tiff having
subsequently taken an assignment of that . tgage has
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not affected it. If therefore Carlinp, filing a bill to

realize his mortgage, could properly file it in the

County Court, then plaintiff must be confined to County
Court costs. He would have filed his bill against Roots

or Lawrason, and Mcintosh would be made a party

either to the bill or in the Master's office. He being an
incumbrancer to an amount exceeding ^50, would the

suit be proper in the County Court or in this court ?

In other words, has the County Court jurisdiction in

such a case ? I understand it has been decided in

this court that it has not, and I suppose it could not

admit of serious doubt.

Mossop v.j Trust and Loan Company.

Decne for sptcific performance in favor of plaintiff 'i vendee, but

without costs, itMer the circumstances:

A purchaser of land at public auction, from the Trust and Loan
Company, filed a bill for specific performance, injunction and com-
pensation, alleging misconduct of the company's agents at the sals

and otherwise, and consequent damage to the plaintiff, which alle-

gations were partly disproved by the evidence : however, as the
delay which occurred in completing the title to the plaintiff was
owing in a great measure to the defendants, the court, under the
circumstances, made a decree for specific performance and
injunction ; but without costs or compensation. . .

On the 10th day of May, 1861, the Trust and Loan
statemeot. Company Bold at public auction the premisfs in ques-

tion, being lot No. 17, in the 10th concession of the

township of Goderich, with a saw-mill thereon, under
a power of sale contained in a mortgage held by them.
Mossop, the plaintiff, became the purchaser, for the

sum of $3,250, signed the usual agreement and paid

his deposit. Soon afterwards he went into possession

of the premises without the knowledge or consent of

the vendors ; but after a time he left them.

Part of the purchase money was, by the conditions of

sale, to be secured by mortgage, and accordingly the
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Company s ajjeuts fuiwarded a n.ortgafje to beexec.tecl 1866
«o,ue tnne attur the Bale, but the plaintiflF ol.jected to V—execute it till hesaw the deed to himsdf ofthe MXMnises, T^r,which was n..t forwarded toCoderich till September '-"•"c"'

Ihe plamtift; about the middle of August, was tendered
the mortgage (drawn in the form usual with the Com-
pany.) for execution. The plaintiff then complained of
havmgbeenkeptoutofpossession.andclaimeddamagea
He also refused tucxecutethemortgagetillhecouldtake
advice. On the 23rd of that month, the agents of both
fartiesagreedthattheplaintiffshouldreceivelSOdoIlars
«R compensation for being kept out of possession, the
Company's agent being then ignorant that the plaintiff
ijad m tact gone into possession soon after the sale
This arrangement fell through, however, and when the
mortgage was tendered to the plaintiff tor execution
afterwards, he declined to execute it ; and his solicitors
demanded 175 dollars for dama<'es

The plaintiff appears to have left the premises about
this time, and the defendants advertised them for sale, s.a.emen,.

Ihe plamtift thereupon filed his bill, on the 23rd of
October, setting forth the agreement, and alleging that
the conditionshad not been read at the sale; thatthe real
<.'ondition8 weredifterent from those afterwards insisted
on by the defendants, and that he had been improperly
kept out of possession, and had consequently incurred
«enou8 loss, and it prayed for specific performance, an
injunction to restrain a sale by the defendants, and
compensation for being kept out of possession.

The defendants' answer admitted the sale, and sub-
sequent payment on accoui. t, by the plaintiff, besides the
deposit

;
but it denied that he had been improperly kept

outofposse8sion,andallegedthatthecondition8in8isted
on (being the Company's usual conditions) were duly
read at the sale. This afterwards appeared in evidence.
Ihc other facts of the case appear from thejudgment.

I

'1

VOL. 21.
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flMn On tlie hearing, Mr. lilakc Q.C., for the plaintiff,

^ossc^ »'«i1^nde(J that he was entiu 1 to specific perforrti-

Trus\anj ftnce, aiid aij injunction ; as he was entitled to see the

deed before execntintf the mortgage, even if that

docinnenthad been properly executed; and that he was

entitled to compensation tor having been improperly

kept out of possession, and the consequent damage.

Mr. McGregor, for the defendants, argned that the

plaintiffwas cleiU'ly notentitled to any compensation, as

it appeared by the evidence that ho had gone int»>

immediate possession and might haveso continued if he

liad pleased. He further argued that the plaintiff's

whole conduct had disentitled iiim to any relief in this

conrt, and that at all events the false charges against

thedefendants coiitained in his bill (which were notonly

denied l)y the answer, but disproved by the evidence,)

disentitled him to any costs.

• Spragqe, V.C.—In the early part of the transactions,,

jndgmeni. Qut of which this suit hfls arisen, the plaintiff appears to

have been entirely in the right; he signed the contract of

sale, he paid the first and second instalments of p\ir-

chase money punctually. Upon that he was entitled to

a con vt!yance,he at thesametimegiving back a mortgage

for the balance of purchase money. The date of this is

10th June, 1861. The })laintiff was at the same da!" to

have been let into possession of the property, that i.<,

upon receiving a deed, and giving back a mortgu.'c.

The defendants placed themselves in the wrong, in tjie

iBrst place, by not being prepared to give a deed until

s MP time in July or August, the precise date is not

ix''; c ' i in i)ie next place, by insisting upon the

plujit *'8 :r 'if!g a mortgage,withont, as far as appears,

gj'.'In.v: ro the plaintiff aj opportunity ofexamining by

'hiuieelf,oi,* by hissolicitor, if he desired it, the conveyance

which he wflstoreceive. TheconditionBofsalecontaifiodj

it is true, this clause, "The company shall not be bonnd
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me no
'

'"'
" ^"''' ''^"*"'"'"" «^-«'-"'t8 for 1866title nor any conveyance other than the printed form of ";,—

deed now n.ed by the sai.l Company.- There ms .
""''

erefore le. tor the purchaser's Solicitor to ^J^^S" '''--
han ,n oni,na,v casen

; but still, he had a ri«ht to seethat the deed tendered was s„eh a„ o„e a. the purchaser
wasentuled to Thedeed waspreparcl by theiompanv.
nnderoneot the conditi,>n., a. was .Is., the mortL..
and the deed was sent up, ready e.xecnted, to the Co;,-'pany s sol.ctor at Goderich, where the sale took place
i roperly ,t should have bee,, sent „p nnexecnted, to beexamined by the purchaser on his solicitor. As it was
H.8pect.on only was permitted

; and it does not appear'by the evidence, that even that was notified to the
purchaser or his solicitor.

The delay had complicated matters. The Company
had not g.ven possession, and, as it appears, decliwid t^do so, until the mortfrage should be executed. Upon
this^aclaimforcompensationwasmadebythepurchaser ^""'^

which was acceded to, and a sum agreed upon
; but'

before .t was paid, the solicitor for the Company had dis-
covered, as he says, that, the plaintiff had actually been
in possession

: and payment was refused. The plaintiff
hen refused to give the mortgage, on two grounds; thathe had not yet his deed ; and that be had suffered loss by

the delay, for which compensation was refused. In this
state of things the Company, after awhile, again offered
the property for sale : and then this bill was filed I
should mention that there was no difficulty about' the
title; the purchaser's solicitor satisfied himself upon
that head, the Company having promptly furnished
the necessary papers.

#,

inwnt.

Under the circumstances that I have stated, the
plamtiff must be entitled to relief. Ho i, entitled toan injunction, to restrain a sale to anuther, and to a
decree for specific performance. The conduct of the
plaintiff has, however, been by no moans faultless • so
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il^

1865. iiiiich otherwise, indeed, that I at first doubted, after

Iwo^JT reading tlie papers, whether I ought not to refuse

Trust and specific performance
J
but, as his conduct, in relation

.can o.

^^ j.j^^ contract itself, was proper, I think it should

only afifect the costs.

It appears by the evidence, that he actually obtained

possession from the former owner, immediately atler

the sale, and that he exercised various acts of owner-

ship over the purchased property. This he concealed

from the Company, while claiming compensation for

not being let into possession. Even his own solicitor,

while corresponding with the Company in regard to

the possession, was ignorant of the possession that his

client had enjoyed.

It is true that possession obtained in the way it was,

is not the same thing as being let into possession by the

vendor: but still, the claiming compensation as if out
Judgment. , ,

"
.

of possession, looks exceedingly like endeavouring to

extort money under a false pretence.

i

!
-.

Further, he called witnesses to prove matters which

were at variance with fact: that cordwood had been cut

and drawn off the land by the former owner, when, in

truth, it was cut off other land; thai the conditions of

sale were not read out at the sale at all; or, if any

were read, that it was by the auctioneer; that none
were read by Mr. Paton, the Company's agent ; and

that, at any rate, certain conditions were not read.

The evidence, on the other hand, is convincing that

all the conditions were read aloud, and by Mr. Paton

himself. He also insinuates that he was, in a measure,

entrapped into signing the contract of sale, which is

at the foot of the conditions, under the idea that it

was a paper of a different character. This, I am
satisfied from the evidence, was not the fact ; and the

paper itself makes it scarcely possible that it should

be so.
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There are also some minor points; and npon all of 1866them a good deal of evidence was taken, and the "i;^
defendants were put to the expense of rebutting rS.1nntounded charges. This appears to me, therefore

'-°""
"

to be a case in which, while relief is granted to the
plamtiff, he should be denied his costs.

It is suggested by Mr. Blake, counsel for the plaintiff
that, in order to save the expense of inquiries before the
Master, m the event of a decree for the plaintiff, theUmpany should pay the plaintiff interest on the instal-
ments of purchase money paid by him, and that the
Company should not receive interest on the unpaid
purchase money until the delivery of possession : and I jua„.
understand Mr. McGregor, to concede that what is
proposed IS reasonable. I am myself i.iclined to think
that It IS 80. Tlie possession obtained by the plaintiff^
does not appear to have been beneficial, as events
turned out.

4

Lawrence v. Humphries.

Executor-Probate when necessary-Heirs of mortgagee when neces-
sary parties to a foreclosure suit.

A bill filed by A. & B., as executors of the deceased mortgagee to
foreclose, did not allege that probate had issued to them

Held defective on demurrer.

'^biit^'n''''
!'''

^"'V
°^ '^' ^""'^''^ '"°^»S«R^^' °r 'he persons

benefiually interested under his will, are not necessary parties to

The bill in this cause was filed by Francis Lawrence,
John Laivrie, and Rachel Ferguson, executors and
cocecutrix of William Ferguson deceased, against Henry
Hum^irxes, for the foreclosure of a mortgage umdo on
the 23rd October, 1854, between the defendant, of the
nrst part and the said late WiUiam Ferguson, of the
second part, which tnortgago is now overdue.
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^65^ The second paragraph of the bill stated " that by the

Lawrence last will and tcstanient of the said William Ferguson,

Humphries, jonf complainants are entitled to the money secured

by the said mortgage."

The bill did not allegu that probate of the will had
been granted to the plaintiffs, or any of them.

The defendant demurred to the bill on the grounds,
first, that the devisee or devisees, heir or heirs at law,
of the iriortgagee ought to have been a party or parties

to the bill; and, secondly, because it did not appear by
the bill that letters probate of the will of the gaid

William Ferguson had been granted to the plaintiffs

by the proper court.

Mr. Blevins for the demurrer.

Mr. John Patterson contra.

f
';

judyment.
Spraooe, V.C—Tho bill jvas filed by three persons,

describing themselves to be executors and executrix
of a mortgagee, against the mortgagor, who demurs.
There are two grounds of demurrer, one that the plain-

tifts do not allege that probate of the mortgagee's will

has been granted to them ; the other that the parties

entitled under the will, or by descent, to the legal estate
in the mortgaged premises, are not made parties.

I think th3 first objection must prevail. The pre-
cise point was raised by demurrer in the old case of
Humphreys v. Ingledon, (a) before Lord Macclesfield,

and that case is quoted as authority for the point in the
latest editions of the text books. There is indeed a
dicfum against it in another old case, Humphreys v.

Humphreys, (b) before Lord Talbot,- and there are some
apparent anomalies in the practice; for instance, that a

(a) I P. Wm. 752. (b) 3 p. Wm. 351.
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plaintiff may allege timt he has obtained probate before 1865
he has obtained it; the reason be!..., that when he ^I^^
^terwards obtains it. it shall relate back to the death Hu.n^hrie,.
ot the testator. lint, npon the whole, I take it that the
tak.nj. out of probate onjjht to be alleged, upon the well
understood principle, that a plaintiff must not only shew
an ,„terest in the subject matter of the suit, but also
that he has a proper title to institute a suit concernin<r
It; and Mr. Daniel puts, as ad instance of this rule"
that the executor of a deceased perscn has an interest
in all the personal property of his testator, but till he
Jias proved the will he has no title to assert his right in
a court ofjustice.

Upon the other ground of demurrer I incline against
the defendant. It is true he has a right, upon redeem-
ing the mortgage, to have a conveyance of the real
^state; and it has been held in the case cited, that a
bill isdemurrable if tiled by thepersonal representatives J''''^-'"'-

oi a mortgagee, unless the real representatives are alsomade parties
;
but it is the practice of this court to

allow the latter to be made parties in the Master'soffice-
and as the only purpose for which the defendant can'
need them as parties, is that they may convey, upon his
redeeming, they are thus made parties at as early a
«tage ot the suit as is necessary. It is suggested that
the mortgagor might desire to pay off the mortgage
before the hearing, and that the suit would not be
properly constituted for that purpose ; and at first sight
theobjecl.on seems plausable; but the defendant isnot
thereby prejudiced. It is his right under the statute:
(audit has been held («) that, independently of the sta-

tute,tIiecourtmightofit6inherentjnrisdictiongivethe
«ame relief) to pay the mortgage monev, interest and
<:ost6 into court. Thegenerulurderoftl.iscourt allowing
" •"^"•tgagortopayinstalmentsorinterestin arrear into
<3ourt IS an exercise of that jurisdiction, and goes further

(•') IVarlv. IluU, , s. <S: S. 33'-
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than the apph'cation to which I have referred. Of
Lawrence course the monev, when paid in, could not bo taken out
Humpiiries of court uutil a proper conveyance was made by all

proper parties to the mortgaijor.

The rule as to parties, it has been often observed, is

a rule of convenience, and as no inconvenience is occa-
sioned to the mortgagor by the real representntives not

jndgment.
^®^"" ""^^^ parties to the bill, and costs may be thereby
saved, I think the demurrer on that ground ia not
tenable.

As the defendant succeeds upon one ground of dem nr*
rer only, and fails on the other, that other being hia
principal ground of demurrer, I think it proper to give
costs to neither party. I am the more disinclined to-

give costs to the defendant because it looks very mnclk
as if hie demurrer was for purposes of delay.

nil
:*

AiKiNS V. Blain.

Demurrer—Suit pendingfor same cause of action—Executor's right to>

Compromise,

A.B. and G. were appointed executors. B., as acting executor,
received a large sum belonging to his testator's estate, which he
failing to account for, a suit was commenced to admin.'ster the
estate. This suit was compromised by the plaintiff therein, who
was a beneficiary under the testator's will, and theco-executorswho
took security for the sum found due from B., who agreed to cease
all further interference with the estate, which was thenceforth to be
managed by A.: B. continued to meddle with the estate; whereupon
A. and G. filed a bill praying for an account, and for an injunction
to restrain B. from all further interference u.th the estate. Held,
on demurrer, that the proceedings in the former suit and its pen-
dency were no bar to the relief sought.

The bill in this cause was filed by Jamea Cox Aikms
and Thomas Graham, two of the oxecutora appointed
by the will of the late Martin Toivnley, against George
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BMn, another executor of said Townley, and Marnnret
main, Mary Ann Burgess, James Burgess, Mary
(jraham, and Martha Rebecca Graham, Amdia Ellen
Graham and Thomas Johnston Graham, infant children
of the testator's daughter, Martha Grahvn, and set
forth the will of the testator, dated the 23rd of May,
I860 whereby he appointed the plaintiffs and the
defendant, George Blain, his executors, and made a
disposition of his property, real and personal, amoncrst
the said other defendants, who nowrepresent the esta'te.

The testator died in the month of November, 1861
and the plaintiff and George Blain thereupon proved
the Will and received probate thereof.

It was charged by the bill that the defendant, George
Blatn, took possession of all the goods and chattels
money and credits of the testator, and that he also
received the proceeds of the testator's real estate, sold
by the executors, under a provision and power of sale
contained m the will, so that in the month of March «'«'—'
1862. there was in the hands of the said George Blain
belonging to the testator's estate, the cum of $24 058
and that he also subsequently received various sums
belonging to the said estate, for all which he refused
to render any account.

Itwasfurtheralleged.thatasuitfortheadministration
of the testator's estate had been commenced by the
defendant Mary Anne Burgess, and that after a decree
had been pronounced therein the defendant, Georae
niam, agreed to account to the plaintiffs and the said
Mary Anne Burgess, in respect of his dealings with the
said estate; that accounts were then taken, and the

TaaZZT/^^'''
^^' ^°""^ *° ^^ ^"^^«l^t«d in the sum of

MAOo.96, besides securities held by him and belonging
to the estate

;
that it was further agreed that he should

«;.ccme a mortgage over his individual propertv to
secure the above sum, and should hand the same over

213
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to the plaintiff,*/a/«e« Cox Aikinn, as managing executor

and trustee, and that said George Blain should not
thereafter meddle with the affairs of the estate. The
said George Blain executed the mortgage, but it is

alleged that he still retained certain sums and
securities belonging to the estate, and in various ways
interfered therein, especially by warning the debtors

of the estate not to pay sums due the estate to the

agont of the plaintiff, James Cox Atkins, and himself

ret«eiving moneys from such debtors.

The bill prayed for an injunction to restrain said

George Blain from all further interference with the

management of the estate ; that he might be required

to pay into court the moneys of the estate received by
him ; that accounts 'might be taken of his dealings with
the estate, and that a Receiver might be appointed.

To the bill a general demurrer for want of equity

was filed by the defendant George Blain, which was
argued by

Mr. Boa/, Q.C., for the demurrer.

Mr. Blake contra.

Spragge, V.C—The bill is filed by two executors

against the other executor, charging him with the

receipt and appropriation to his own use of large sums
of the testator's estate, and praying for an account and
a Receiver. Parties beneficially interested under the

will are also made defendants. So far a sufficient

ground of suit is disclosed by the bill.

The defendant, Blain, demurs generally for want of

equity, and alleges in argument two causes of demurrer

;

one, the pendency of another suit for the same cause of

action ; the other, certain dealings with the estate by
the plaintiff, which the defendant, Blain, says weve
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m.proper. To take ti.e last ground fii^t ; I a.n not 1865prepared to say that the course taken by the plaintiffs ^T—was improper; 1 incline to think that it was not. As Xstated by the bill, I should think it probably judicious
and calculated to benefit the estate, and that it was
taken .n good faith; and, moreover, some such course
was occasioned, if not rendered necessary by the
.Misconduct of fiZ«i« himself; but assuming that U has
not been a strictly regular or proper course, it doesno disentitle the plaintiffs, or render it less their duty
to bring the defendant to account in this court, if their
doing so IS necessary for the protection of the estate-
and there is certainly sufficient alleged in the way of
misconduct on ihe part of Blain to ^hevy that the
^I'Mg ot a bill airainst him wjis a proper course by
his co-executors. "^

As to the pendency of another suit, the bill in its

Apr
, 1863, by one of the legatees and devisees, on behalf

ot all, against the then executors for administration and
account; and that after a decree had been pronounced
ho defendant Blain, on condition of the proceedings

bc'.ng stayed, made a certain offer of compromise, the
particulars of which are set out, which was accepfed by
all parties and acted upon; and in pursuance of which
Blatn, with his wife, made a mortgage upon real estate
o secure a sum of $4000, moneys of the estate; and he
handed over to the plaintiff, Aikins, the books and
papers ot the estate.

This bill proceeds to charge Blain with havin..
received various moneys of the estate since thi's
oumpromise, and in contravention of it. Blain now
oljiects that that suit is still pending, and that this
Uill 18 therefore improper.

The pendency of another suit for the same cause has
»)eon, in the cases I have sc-eii, objected by plea. ]



216 CHANCERY REPORTS.

1865. do not say that the objection may not be taken by
Aikins demurrer, but, if so taken, all those facts which are

Hiaiii necessary to be alleged to constitute a good plea must
appear upon the bill. Suppose the allegations in the
bill were instead made by plea, would it be a good plea?
For instance, thatthedccree—the natureof which isnot

stated, or even that a decree was made in the strict

sense of the term, but merely that a decree w: -j

pronounced ; but supposing a decree regularly made,
drawn up, and entered, it does not appear that it was
such a decree as would give to the testator's estate all

the relief that may be obtaineil upon this bill. Nor
does it appear by averment or by necessary intendment,
that such suit is now pending. In Foster v. Vassall (a)

the allegations as to the pendency of the suit were
required to be certain and particular, and a general
averment of the continued pendency of the suit whs
held not sufficient. In modern cases this has been held
not necessary, but upon a reason that does not apply

Judgment, ^hgre theobjcction is taken by demurrer, viz., that the
practice is not to set down the plea for argument, but
to take i reference to the Master to inquire whether
the suit is for the same cause, and whether it is still

pending. Upon the Master's report upon these points

—and the Master may always report special circum-

stances—the court may, I apprehend, deal with the

suit as may be just, and only allow the second suit to

be aifected by the first, where the defendant falls pro-

perly within the spirit of the rule, " nemo debet hit

vexari, &c. A maxim scarcely applicable to the defefi-

dant Blain, assuming, as I must, upon demurrer, all

the allegations of the bill to be true.

Further, it may bo, that the bill in the legatees' suit

did nut embrace the whole subject in question in this

suit as completely as the bill in this suit does : in that

case, the course of the court would be to retain the

(a) 3 Atk. 587.
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present suit, making such order as to the costs of the
former suit, if any, as would be just to the defendant.
Ihe rule is so stated by Lord liedesdale, (a) forwhich he
cites Crofts v. Worthy, (b)
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Besides, it is by no means clear, that the pendency
of a suit by another person in another right, though
for the same object, would be a bar. In Hugginsy.
^f^^ York Buildings Company {c) a suit was brought
hy the administrator of a judgment creditor, and was
revived by the executor of the administrator, which was
considered to be wrong ; and thereupon the same
^xecutor took out administration de bonis non, and then
filed another bUl of revivor, and the defendant pleaded
the pendency of the former bill of revivor. Lord
Hardwxcke overruled the plea, on the ground that the
second bill of revivor, though filed by the same person,
was filed ma diflferent right; and Mr. Daniel, id)
referring to the above case, says, that it seems that a iudg„«ot.
plea of the pendency of another suit for the same cause
will not he in any case, where a decree dismissing the
original suit would not be a bar to a new proceeding.

I think neither ground of demurrer is tenable, and
that the demurrer must be overruled with costs.

'I

I'

(") p. 248.

(c) 2 Atk. 44,

(b) I Ca. in Chy. 241.

(d) Am'ii Ell., p. 725.



218

1865.

CHANCKRY KKPORTS.

FiNLAYsoN V. Mills.

Mortgage—Purchase of Equity of redemption bv mortgage—Merger.

Where a mortgagee of lands buys up the equity of redemption, takipj?
a conveyance to himself, his charge will merge ornot, according to
what may appear to have been the bargain between the parties to
the transaction at the time of his obtaining the transfer.

Where a derivative mortgagee took a conveyance from the original
mortgagors, and there was no express stipulation as to whether
there should be a merger or not ; but the conveyance taken from
the mortgagors was therein declared lo be made in consideration of
the settlement of a suit of foreclosure between the parties to the
deed, and in .satisfaction of the grantee's lien, claim and interest on
the property, ^nd subject to the lien and intere-. of the original
mortgagee

; and the grantee gave to one of the mortgagors a bond
of indemnity against any claim that the original mortgagees mi.:ht
have against him in retepect of the original mortgage debt.

Held, that the debt to the grantee (the derivative mortgagee) was at
an end, and that the balance due the original mortgagee v^as the
only charge on the property.

The bill in this cause was filed hyHugh Finlayson, J.

McQuaiff, and Isaac Btuiluinan, against Savinel Mills, J.
statement. Buchan. William Freeland and Alcrnnder Hpnttisicoode,

setting forth that in June, 1856, Spottiswoode, agreed to
Hell certain lands in the township of Blenheim, to Cume,
Buchan, and Freeland, and for £2,500, part of the
purchase money, a mortgage was to be given, but
which had not, owing to a dispute as to the terms, bet;n

executed, although the deed to them had been executed

and delivered by Spottiswoode, when on the 2nd July,

1857, he assigned all his estate to the plaintiffs, for the
benefit of creditors ; that Mills claimed to be a creditor

of Spottiswoode, to the amount of £1130, as being a
balance due him on the dissolution of a partnership

which had at one time existed between him and Spottis-

woode, and which had been dissolved in August, 185H,

and to secure whichSjwttiswoode executed an instrument
in May, 1857, creating a mortgage on i)art of the

premises.tosocurepaymentof thesumsoduehim : that

Hubsequentlyand in theyearl859,A/)7/»,withoutthe coll-

ie
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.^ntof^p««,«„.oorf,orplaintiffs.pn,-chas.dfromZ?«cA.„,
1865.Freelandmd Currie, their Interest in tl.o property con- T;-

veyed to the.n, and agreed to assume their position.al X"the contract w.th fipottiswoode, and indemnify them
'

against the nnpai.l purchase n.onej. The plaintiffs
submitted that under the circumstances they, as assi-.-
nees of Spottim-oode, had a first lien on the property 4
the unpaid purchase money, to the extent of the differ-
once between the4>2,500, due \.y Bnchan, Frecland-M^d
Currte m respect of their purchase, and the £1,130 due
to Mills, and tlie bill prayed relief accordingly.

The defendant M//«answered the bill,8etting up that
.t had been with the consent of the trustees that he had
effected the purchase.the intention being that he should
hold the land freed of the vendor's lien, in discharge of

Wo^ '". '"'" 'l^P'^'i^-^od^' the lands having s...e.„e„..

amount
'""'''^^"^ '° ^"'"^ ^ ""^ to be worth that

The other material facts, bearing o„ the point In
issue, are clearly stated in the judgment.

The cause came on to be heard upon the pleadings
«ndev,dencebeforehisHonorVice-Chancello.Vaw«
at the sittings of the court in Hamilton.

^

plaTndft^'''"^'
^•^' '"'^ ^''- ^' ^- ^^i<^kmore, for

Mr. Roaf, Q.C., for Buchan and Freeland.

Speaook, V.C.-The facts, so far as they are ma-
terial to the case, are shortly these.

Jti'^7^T\^^"'''''''''^'' ^" '^""«' ^856. conveyed
withotherlandsthenorth halves of lots 19 and 20, in the6th concession Blenheim, to Cnrne^ Buchan and Fr !
..n^,a,^rtu.nofUepui.cha..moneywa.paid
sum, a little under or over £'2,000, remained unpaid
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1866. Tlie plaintiffs alle{i;e that a inortgajje was to have been

-iniayson pivcn to sccure this balance, but this is not proved, and

Muu. no mortgage was given. Spottiswoode was a vendor,

having a lieu for unpaid purchase money.

In February, 1857,CMme assigned to his co-piirclias-

ers his interest in the purchased property. In May of

the same year, Spottiswoode, being indebted to the de-

fendant A/tWs, in the sum of ^1,130, assigned to him all

his right, title, interest and property,in the north lialvee

of lots 19 and 20, to '^ecure that sum. The sale to Cwrric,

Buchan and Freelaiid, and the fact of a portion of the

purchase money remaining unpaid, are recited in the

assignment. In July of the same year, Spottiswoode

assigned all his real and persotial estate to the plain-

tift"(», for the benefit of his creditors.

The position of the parties, so far, appears to be

this, Spottiswoode assigns his vendor's lien first to
Judgment.

jv/,7/j^ to securo his debt to him for a less amount
than the unpaid purchase money, and then assigns

generally to the plaintiffs, which carried to the plain-

tifi's the rigut to receive the balance of the unpaid

purchase money. The next material fact is, that Mills

purchased from Buchan and Freeland the land itself,

whether the halves of 19 and 20, or the whole of the land

so\dhy Spottiswoode, does not seem tome to be material,

lie iiad previously commenced a suit in thiscourt against

Buchan and Freeland and Spottiswoode, and the plain-

tiffs in this suit ; and that suit was compromised by the

conveyance of the land by Buchan and Freeland toMill*

—no money passed upon this sale. Mills, in his answer,

*<ays, that the lands had so fallen in value that they were

not worth the amount of his debt against Spottiswoode:

that Buchan, Freeland and Spottiswoode were all in.

solvent, and that the plaintiffs, as he is informed by
his solicitor, had notice of the proposed compromise,

and acquiesced therein. Tlie consideration is not more
definitely stated. Mills and Buchan and Freeland differ

as to whether Mills was to indemnify them against the
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claim of tho assign^'es of SpottiHwaode for the balance
of purcbaso money, beyond tbe amount due to MiUa
himself

:
but liortevor that may be, Mill, became and is

tbe owner of the land upon wljii-b th(> vendor's lien
existed; and this bill is filed to enforce that lien.
Afilla claims to be a mortgan;ee, within the statute 14
and 15 Vic. ch. 45. He claims that he is first mortgafiee,
and that planitiflfs are assignees of a second mortgagee,'
or of one who stands in that position, and that^his
acquiring what, for this purpose, we must call the
equity of redemption, does not postpone him.

I am of opinion that Mills does not come within the
protection of the statute. To make it apply, there must
be two mortgages, each forming a charge upon the same
property. If Spottiswoode were a mortgagee, there
would be two mortgages in one sense, a mortgage to him
and a mortgage by him to Mills, but they would not
be two mortgages within the act. Mills would not be judKn.en.,

prior mortgagee, but a derivative mortgagee; and
there would be only one mortgage, in the° sense in
which the act treats of mortgages ; and an assignment
of that one mortgage. All that can be said is, that
the assignment gave the assignee a right to receive a
portion of the mortgage money, in priority to the right
of the mortgagee to receive any portion of it. Whether
the provisions of the act might properly have been made
to ap[dy to such a ease it is not for me to say, but I
cannot so read the act as to apply them to it.

But in fact, there is in this case no mortgage at all
within the meaning of the act, but an assignment of an
equity, and Milif was not a mortgagee of freehold or
leasehold property within the act. The title in the
Consolidated Statutes, "An act respecting mortgagesof
real estate," and the whole tenor of the act, shew this. I
incline to think that the proper conclusion as to the pur-
j-aasc IS, that the consideration was the unpaid purchase
money, and, if so, the case is clear. The whole was due

vol.. XI. JIT
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^865. to Spottiswoode ; he pledged a portion of it to Mills ,• Mills

Piniayson hasthelandandcannotclaimtoretainoutofthepurchase-
MMis. money more than the portion of it due to himself; as to

the difference, unless he accounts for it to the vendor, he
has both the land, and so much of the purchase money.

Apart from the act, the plaintiffs' case, as against Mills
is that they, the plaintiffs, have a vendor's lien upon
certain real estate of which Mills became the owner with
notice of the vendor's lien ; and whatever may have been
the consideration, as between Mills and the original

purchasers, the plaintiffs cannot be affected thereby
unless assenting parties to some arrangement whereby

Judgment, their lien should be extinguished. There is no evidence
of this

; all that there is in the way of evidence is that
one of the plaintiffs, as trustee of Spottiswoode, approved
of the proposed cculpromise of the suit, a suit to which
he with his co-assignees were parties.

The original purchasers seem to have been made
parties in order to a personal remedy against them.
That point, whether there is a personal remedy, has not
been argued. Spottiswoode, I assume, is made a party
as being entitled to a resulting trust upon the assign-
ment to the plaintiffs.

m

Thereupon a decree was drawn up declaring the
plamtiffs entitled to be paid the amount which should
be found due in respect of the unpaid purchase money
commg to Spottiswoode, after deducting the ±'1130 duo
to Mills, and giving them relief consequent thereon.

The defendant Mills being dissatisfied therewitli, set
the cause down for re-hearing before the full court, when
the deed of the 1st of March, 1859, was produced for
the first time.

Mr. Strong, Q.C., for the plaintiffs.

Mr. Blake, Q.C., and Mr. Spencer for defendant Mills.

Mr. Roaf, Q.C., for the defendant Freeland. [Buchan
having died since the original hearing.]
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y.Ford, (c) Mayhew, on Merger, page 119, Fisher, on ^l^^
Mortgages, sec. 789,were referred to and commented
hy counsel.

[on hiiiu.

VANKouQHNBrT.C.-The words in the deed ofthe first
of March, 1859, reciting that the conveyance to Mill,
was.n satisfaction ofhisdebt.and the last written words,
dispose of the question of intention, even if that were to
govern to the full extent contended for by Mr. Blake.
These words leave no doubt as to the contract of the
parties, from which the intention must be gathered.

that the statute relating to the purchase of equidea of
redemption does not apply to this case.

S..RAOGE.V.C., remained of the opinion expressed
by him on the original hearing.

MowAT, V.C.-Some question was raised as towhether, according to the bill, the legal estate in the , .

Freland. But, however this may be, there is no doubt
that^theae persons f,om the time of their purchase from
Spottiswoode until they transferred their interest to
MilU, were, at all events, equitable owners of the
property

;
that Spottiswoode had a lien or charee

upon It for the unpaid purchase money
; that the

effect of his mortgage to Mills was to give Mills a first
charge for us debt, and to make Spottiswoode^s claim
for the balance a second charge

; that Mills, havin..
thus the first charge, took from Cun-ie dk Co., the owners
ot the estate, in equity if not at law, a release of their
equity of redemption

; and that, by means either of the
mortgage from Spottiswoode or of the deed from Curried Co., Mills obtained the legal estate.

Pn'ma/acie, accordine: to Eno-liai) lum «].--«?..<-- -f

(a) 7 Ves. yij.

(c) 9 Hare 47.

(6) 20 Beav. 453.
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1865. these dealings of Mills undoubtedly was to merge liia

FinUyson charge in the estate, and to leave the balance due
Mills. Spottiswoode the only encumbrance on the property, as

the decree pronounced it to be. Lord St. Leonards, in

Garnett v. Armstrong (a) states the English rule thus :

"The cases establish that if yon with a prior incum-
brance, buy the estate which is subject to a subsequent

incumbrance, you let in the second incumbrance to the

injury of your first incumbrance ; that in fact yon lose

your incumbrance.

Counsel for Mills did not dispute this general rule,

but they conteded that the doctrine of merger, as so

laid down, depends on intention ; that Mills had no
intention to merge his debt when he agreed for or

accepted the releasQ of Currie <& Co.'s equity ; and that,

at all events, the Act respecting mortgages, (22 Vic,
cb. 87), protects and keeps alive the cliarge of Mills,

notwithstanding his purchase.

We were referred to Mayheiv on Merger, 119 et

seq.; Txidofs Leading Cases, 845 c« sc<jr. ; and Fis/ter

on Mortgages, 312 et seq., for the cases which
establish that it is the intention of the party taking
the equity of redemption that governs ; and this cer-

tainly is so, where the party becomes owner of the

estate by inheritance or devise. In that case it is for such
party alone to determine whether he will keep alive the

charge, or will allow it to merge ; no one can claim a
right to interfere with his wish. The question generally

arises between his real and personal representatives

after his death
; for if there is no merger, his personal

rrpresentativesareentitledtothedebt; and if it merges,

the heir takes the estate free from the debt. In such
a controversy, if it appears that the party expressed

an intention as to the merging, or keeping alive, of the

charge, effect is given to such intention. If there is no
express evidence of intention either way, an intention

Jadgaiaat

(<j) 2 C. & L. 449.
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gathered from his acts will do. In case his intention
does not appear, either by express evidence or by his
acts, the merger will not take place if there is any other
large mcumbrance on the property: for, as in that case
it may with some probability be assumed to have been
for his interest that the charge should remain on foot,
as a protection against the other incumbrance, his
intention is assumed to have been in accordance with
his probable interest. If the other incumbrance is
extremely small, as compared with the value of the
property, so that he cannot reasonably be supposed to
have had any interest in keeping alive his own charge
as a protection against it, the intention to keep it alive
18 not presumed, and the merger takes place, (a) So,
where there is no evidence of an expressed intention
either way, and no other incumbrance on the property,
and it is therefore a matter of indifference to the owner J"^*"'"*

whether the charge subsists or not, a merger takes
place.

But where the owner of a charge becomes the owner
of the estate, not by devise or inheritance, but by
bargain and purchase, the case is somewhat different
Here it may not be the wish, or expressed intention, or
interest, of such owner alone, that is material; the
interest of the debtor, whose estate he has acquired is
material also. But, no doubt, if the contract between
them contams an express stipulation, or manifests a
clear intention by both parties, that the charge should
be kept alive, nothwithstanding the purchase, this may
be done. Whatever doubt on this point existed formerly,
none exists now. (b) In Cooper v. Cartwright (c) Sir
W. Page Wood laid it down as now clear that "in the
ordinary case of the sale of a mortgaged estate, if the

(a) Richards v. Richards, Johns, 754
(6) nailev V. Richardson, c, II. 7,,; Watts v. Syn.es, , DeG.MCIN. ct (j. 240.

(c) Johnson, 086.
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mortgagee and the mortgagor concurred in desiring to,

have the mortgage kept on foot, they would be entitled

to have the contract for purchase performed in the way
they wished." AccordingIy,the learnedVice-Chancellor
proceeded to shew that the terms of the contract shewed
conclusively that the mortgage in question was to be
kept alive, and added : "Therefore the case is precisely
the same as if the plaintiff [the vendee] and Cnrtwright
[the original mortgagor] had both come to the vendors

[Car<(m<7/<<'sassigneesinbankruptcv]andsaidthatthey

concurred in desiring that the mortgages should be
kept alive. The only possible question that can arise
is one of form as to the mode in which the assignees are
to be discharged from the mortgage debts."

No doubt, also, as the law now stands, if the contract-

contains no express stipulation on the subject,the vendee'
has a right, as against the vendor, while the contract

I'.dKnienf. remains infieri, to have it carried out in such a form
that a merger may be avoided, provided he takes care
that the vendor is effectually discharged from the
debt

; for,to use again the language of Sir W. Page Wood
in the case already quoted: "It is a matter of i)ure

indifference to the vendor whether his debt is actually
discharged, or whether he is personally discharged from
all personal liability with respect to it," and the
question is merely one of " convenience to the purchaser,
not involving any matter of substance affecting the
vendor," who is not permitted "to raise objections to

the form of the conveyance."

In the present case, the defendant. Mills, does not
allege in his answer that there was any contract on this

point either way ; and the only evidence about it is that
of his own attorney, who says no more than that it was
no part of the agreement that Mills should pay oS
Spottiswoode. But neither was it, so far as we are
informed, a part of the agreement that Mills should not
pay him off; or that Spottiswoode should be paid by
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Currie d Co. ; or that they should obtain a release from

Spottiswoode or his assignees ; or that Spottiswoode ov

his assignees should give such a release. In the

absence of any agreement on the subject, the legal

implication is that Mills, as the purchaser of the equity

of redemption, should pay Spottiswoode'8 claim, (a)

The omission to make any express stipulation may
have been from a knowledge of this legal implica-

tion, and in reliance on it ; or it may have been
in ignorance of it, and from want of thought ; but as

to this there is no evidence, nor do I say that in this

case such evidence would be material.

But, though there was no express agreement, can the
intention, and therefore an agreement, be made out by
implication fromtheforraofthe instruments bywhich the

bargain was -arriedout? There were but two docnmentf^:

thedeedof release from Currie c^ Co.toMill8,and a bond
of indemnity from Mills to Currie individually against

Spottiswoode's claim. Buchan and Freeland say, that

they, too, were to have had a bond of indemnity; but
this is denied by Mills, and there is no evidence of it.

These instrumentsdo not appearto have been hastily pre-

pared or executed. The deed ofrelease alone has been
produced. It was drawn by Mills^ solicitor.and was sent

to Mr. Freeland, the solicitor for JSttcftan and Freeland.

Mr. Freeland added a description of some other lands,

and got the deeds executed bj clients and Currie.

Mills' solicitor received the deed (executed) on the 12th

of April, 1859, subject to the costs Mills had agreed to

pay. It was subsequently accepted by Mills, after

a conversation wltii his solicitor about the additional

description which Mr. Freeland had introduced
;

and was registered by Mills on the 6th of November.
This deed is expressed to be made, " in consider-

ation of the settlement of a suit " of foreclosure "be-
tween the present parties " to the deed, " and others*,

1865.

FinlaysoD

Mills.

Judgmenl.

(a) Barry v. Harding, i J. & La T. 485.
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iuid in satisfaction of a certain lien or claim of ^£1130
and interest, which Mills had on the property ;" and
the release is declared to be subject, as to all the
lands described in it, to the lien and interest of
Alexander Spottiswoode therein. In view of all this

language, I think that the deed, instead of affording
evidence of an intention to maintain the charge, con-
tains the clearest intimation of an intention to destroy
it

;
for what Mills has to make out is, in effect, that the

release was not to be a satisfaction of the debt, and
that Mills was to take, not subject to Spottisivoode's

interest, but free from it.

The parol evidence contains nothing that forbids the
conclusion which is to be drawn from the deed. On the
contrary, Mr. AfiZfe'iSolicitorexpressIy states in his evi-

dence, that " it was part of the agreement that Buchan
and Freeland were not afterwards to be liable to Mills.*'

The same witness informs us it was part of the
agreement, '* that in order to induce Currie to join
in the conveyance. Mills should execute to him a
bond to indemnify him against any claim that the
assignee of Spottiswoode might make against him."
It is not alleged that Buchan and Freeland were to

indemnify Mills against this liability, and the effect of
the bond would therefore be that Currie might at any
time afterwards compel Mills to pay Spottiswoode or
his assignees, in order to free Cunie from his liability,

Ranelagh v. Hayes, (a) Lee v. Rook, (b) Pember v.

Mathers ; (c) or Currie miglit, if he choso, pay the
whole debt himself, and sue Millsior it on his bond of
indemnity.

Under all these circumstances, I do not see how it is

possible fur a court to hold that Spotttsivoode's debt to

Mills still subsists, and that the plaintiffs must pay it

or lose their own share of the purchase money.

((() K Vern. 189. {b} Mosely. 318. (c) I B. C, C. 53.
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The answer says that the property was not worth 1865
more than enongh to pay the a-nonnt'due Mills : that —r-1
the plaintifFd consequently did not intend fo redeem '*'"'f

'""

the property
;
anu that Buchan and Freeland were ""'"

insolvent when Mills took his release. But no evidence
whateverhasheen given ofthese8tatementG;and,though
it is alleged that Buchan and Freeland ave insolventrit
is not even alleged that Currie was insolvent. If the
alleged insolvency of the other two had been capable of
proof, and had been proved, the fact would obviously
be quite immaterial for any purpose in this suit, in
the face of the undisputed solvency of Cicrrie, their
co-debtor to Spottiswoode.

Then it is said that Mr. Buchanan, one of the plain-
tiffs, consented to the arrangement between MilU
and Curne dk Co. But what if he did ? He is not
objecting to it now

; it is Mills that is objecting to it.

Buchanan and his co-trustees, not only do not obicct . .

to the arrangement, but they have tiled this bill to have
it carried out according to its just legal eftect. Had it

been otherwise, I do not know that thecourt could attach
much importance to the so-called consent. It is stated
to have been given in what appears to have been acasual
conversation between Mr. Buchanan and Mr. Milh^
solicitor, at an hotel in Toronto, when no one else was
present, and no communication on the subject is alleged
to have been had with Mr. Buchanan before ''or
afterwards, or any communication whatever with Mr.
Buchanan's co-trustees.

The argument from the Consolidated Statute respect-
ing mortgages (22 Victoria, ch. 87,) remains to be
considered. It is urged that this statute entitles Mills
to insist on his debt notwithstanding his purchase. But
I catmot so read the act. I cannot suppose that the act
was intended to put it out of the power of parties to give
priority to a subsequent incumbrance. The object of
the legislature rather was, I apprehend, to prevent a
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Mills.

I
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merger of the debt by the operation of any technical
rule where such a result would contravene the intention
of the parties, and not to prevent a merger where a
merger is necessary to give effect to tlie intention of tlie

parties. A.t the time of the passing of the act, the
provisions of which now form this chapter of the
Consolidated Statutes, some legislative enactment for
tliis purpose was, no doubt, supposed to be necessarv.
In Tmilmin v. Steere, (a), Sir William Grant had
cited two cases, which he said were "direct authorities
to shew that one purchasing an equity of redemption
cannot set up a prior mortgage' of hi., own, nor, conse-
quently, a mortgage which he has got in, against
subsequent incumbrances of which he had notice."
Mr. Fisher, in his book on Mortgages, page 445, under-
stands this case as having laid down, " that the purchaser
of an equity of redemption cannot keep up a charge for
his own benefit." So, Mr. Mayhew, in his book on

Judgment. Merger, (1861), after stating that "A purchaser of an
equity of redemption may now, by paying off the fii-st

mortgage out of the purchase money, and shewing an
intention to do so, &iand in the mortgagee's place
against the next incumbrancer," adds: " i'he case of
Toulmin v. Steere was considered an authority against
this position." (b) Yet, before the passage of our Act,
Toulmin V. Steere had been almost uniformly reco"-nized
as an authority in equity ; and in this court two cases
had occurred, in the year 1860, which were decided on
the doctrine of merger; (c) and the court had in both
cases found it necessary to give effect to the doctrine,

nndercircumstancesofgreat hardshipto the defendants.

S-f
TheAct in question was passed soon afterwards, (Au^

1851), and provides, by the 1st section, that a purchase
of the equity ofredemption may be made by a mortgagee

{a) 3 Mer. 210.

{bj See Dart on Vendors, to the same eflfect, p. 590, 3rd ed.

(c) Emmans v. Crooks, ante vol. i., p. 159 ; Meyers v. Harrison,
ante vol. i., p. 449.
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without merging his debt; and, by the 2nd section, that 1865
in such case a subsequent mortgagee cannot forecloseor 1^„^
sell "withoutredeetningorselling, subject to the rights Mr,,,
of the prior mortgagee." Any doubt as to tl>e validity
or eflFect of such a transaction in this country was
therefore removed.

The course of judicial decision appears to have
done the same thing, or nearly the same thing, in
England, since the passing of our statute. It was
in December, 1851, that Watts v. Symea (a) was
decided. In that case Lord Justice Knight Bruce
after quoting Sir Wm. Grant's language, in Toulmin
V. Steere, said: "With the greatest deference to the
authority of that eminent Judge, I always doubted,
and still doubt, whether the cases mentioned by him'
go that length." The notice that the purchaser had
of the incumbrance, to which Sir Wm. Grant gave
priority, was constructive notice only ; and the prior
mortgagee joined in the purchase deed and conveyed
tie legal estate to the use of the purchasers. In J"d6°>"«

Phillips v. Gutteridge, (b) (1859), there were two mort-
gages for i>300 and ^400 respectively, on separate
leasehold properties. The mortgagor died, charging
both parties with an annuity. His executor a-^reed
with Catherine Phillips thu >.e should pay off the two
mortgages, and lend the exe^ 9 ^£500 more. Sho
did so, and the mortgagees and executors joined in a
new mortgage to her for the £1200. Nothing was done,
therefore, on which an argument could be founded for
keeping alive the mortgages beyond what appeared in
Toulmin v. Steere ; yet it was held, first bv V.C. Stuart
and afterwards by the Lords Justices, that there wal
no merger. Lord Justice Knight Bruce said: "The
conveyance may not have been perfect, but there can be
no doubt as to the intention of all parties to preserve^

(u) I DeG. McN. & G. 240. (b) 4 DeG. & Ji. 531.
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1865. the priority of the charges of .i'300 and je400." (a).

hinlayson

Mills.

Judgment.

The law of the court, both under the statute and
independently of the statute, therefore, now is, that a

mortgagee may take a release of the equity of redemp-
tion without merging his debt; but I think that in

this case Mills has not done so; that, on the one
hand, we have no evidence whatever that he was not

content to merge his debt in the estate ho was acquir-

ing, and that, on the other hand, we cannot give the

natural and fair eflfect to the express bargain between
the parties, or to the intention which it manifests,

without holding that the di;bt of Mills is extinguished,

and that the plaintiffs' claim is the only char^- on the

property, (b) I think the decree should be affirmed.

Elmsley v. Madden.

Heirship—A dmission of—Practice.

Where a bill was filed to obtain the opinion of the court as to the

validity of certain bequests in a will, and the heirship of the

defendant, who claimed to be heir and next of kin, was not ad-

mitted by the defendants who claimed the bequests, a preliminary

reference was directed to the Master, to inquire who was heir and
next of kin; and further directions and costs were reserved.

This was a suit instituted by the executor of James
Flynn, against the person claiming to be his sole heiress

at law and next of kin, and to which the legatees

mentioned in the judgment were made parties.

At the hearing,

Mr, F. W, Kingntonc appeared for the plaintiffs.

(fi) Vide also Bailey v. Kichaidson, 9 Hare, 734. (iS.si.) Cooper

V. Cartwright, John, 686.

b) Woodruff V. Mills, 20 U. C. g. B., 58.
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Mr. Crnmhic for Ann Jane Madden.

28S

1865.

Mr. li. SuUiran for the Society of St, Vincent de
™'*'^

r, I Madden.
Paul.

Mr. Hector, Q.C., for the House of Providence.

MowAT. V.C—The testator, James Flynn, devised

all his property, real and personal, to his exociit jrs
;

empowered them to sell liis real estate, and give certain

legacies, no question as to vphich seems now to exist.

Subject to thes-j legacies and to the payment of his

debts, the testator directed his executors to pay to the
Society of St. Vincent de Paul, of Toronto, ;£100 ; to

appropriate 4*15 for masses for the testator's soul ; and
to pay over the residue of his estate to the House of
Providence. The validity of these gifts was doubted,

and this suit was in consequence brought to obtain the judgment,

opinion and decision of the court respecting them.

The defendants are Ann Jane Madden and the

representatives, or supposed representatives, of the two
Charities. The bill states that the defendant Madden
claims to be the testator's sole heiress-at-law and next
of kin, but does not say that she is so, nor do the
other defendants admit that she is. The cause came
before me on motion for decree, and the only evidence

is the defendants' answers, A reference was asked
by the other defendants to inquire whether the
defendant, Madden, is what she claims to be, or who
the testator's heir-at-law or next of kin is. Counsel
for the plaintiff consented to such reference being
ordered, and no objection was made to it on behalf

of the defendant Madden.

The bill seems demurrable on the ground of the

insuflSciency of its allegations as to the heirship ; vide

Lord Uxbridge v. Stavdand (a) Egremont v. Cowell, {b)

(rt) I Ves. Sen. 56. (b) 5 B. 620.
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1865. Pluinbe v. Plumbe, (a) White v. Sinale, (h) Smith

Eimsiey V. Kaj/, (c) but DO sucli objection was taken by the

Madden, defendants ; and I shall direct the iuquity which is

asked.

I have given some consideration to the questions

which were nrgued as to the validity of the bequests
;

but no judgment can be pronounced until it is ascer-

tained that all proper parties are before the court.

Judgment. The enquiry had better also cover the statements of

the bill as to the House of Providence and the Society

of St. Vincent de Paul, as the defendant, Madden
does not admit them by her answer. The general

order of the court will be sufficient authority for stating,

in addition to these, any facts that may by material.

Further directions and costs will be reserved.

Gould v. Burritt.

Practice—Master's report—Reference back to Master.

Where both parties had proceeded on the assumption that the evi-

dence before the Master, on taking the accounts under the decree,

would be before the court on further directions, an : had in con-

sequence allowed mutu-' claims of interest andcc imission to be
submitted by the Master to the court, without his setting forth

sufficient to enable the court to dispose of them ; and the report

was, besides, so expressed as to render the defendants chargeable

with sums for which it did not appear to have been intended to

make them liable, the court, on further directions, referred the

case back to the Master to review his report.

This was an administration suit, and came on to be

heard on further directions, and as to the question of

costs, under the circumstances stated in the head-note

and judgment.

(I'l 4 V «: C 345.

(.-) 7 H. L. 750.

[in iz B. 75.
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Mr. .7. K. Kerr for the plaintiflf. 1865.

U:>uld

Mr. John Patterson for the defendants, the executors. uu^Pitt.

Mr. Richards, Q.C., for the defendant Bacon.

MowAT, V.C—The decree in this cause directed the
usual inquiries and accounts in respect of the real and
personal estate of the testator, miliam Simpson, and
reserved further directions and costs. The Master, to

whom the reference was directed, made his report ; and
the cause came on to ba heard before me pursuant to

the reservations in the decree.

j^^t n
^fl^HK

-^^^^^^^K

^^^^^Hp It y

'^^HI' m 1

Th(5 defendant Bacon claimed his costs of the suit,

and the other parties did not dispute his right to them

;

they may, therefore, be paid ; but I have reluctantly
come to the conclusion that the proceedings are not
in such a state as to enable m j uecide the other judgmeo..

questions in the cause.

The points argued were, as to the right of the plain-
tiffs to interest against the defendants, the executors

;

and as to the rate of interest which should be allowed

;

and as to the right of the defendants to commission ; and
at what rate. Taese questions were incidental to the
accounts which the Master took, and might, under the
General Orders of the court, have been decided by him

;

and I find it impossible for the court now to dispose of

them satisfactorily upon the facts which the Master has
Bet forth in his report. Indeed, counsel on both sides

assumed this to be so. Mr. Kerr, for the plaintiffs,

asked a reference as to the rate of interest which the
estate had been paying to creditors, as being (he

argued) some guide n: regard to the rate which the exe-

cutors should pn,, • to the estate ; and the learned counsel
,o.r ,^n.,ix ppiT-jies, ; ^-ieir arguments ou every point,

referred to the evidence, accounts, and exhibits, in the

i«
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Master's office. Both parties have evidently heen
proceeding, throughout, on the assumption that the
report was to be read by tlie court in the light of the
evidence, papers and books which the Master had before
him

; and that the Master's lindings might be both
explained and supplemented by a reference to these, for

all the purposes with which the court has to deal on
further directions. Yet the settled practice is clearly

against such a course; and it would be extremely
inconvenient, and add greatly to the expense of suits.

if the practice were not so.

This misapi)rehensionof the practice under which the
parties appear to have proceeded, has led to other

inaccuracies. Thus, both parties have been assuming
that, in respect to the personal estate, the executors
were only chargeable with their actual receipts; yet, by
the form of the report, they would be held chargeable

Judgment, with all the outstanding debts. The Master does not
distinguish, either, the receipts of the one executor from
those of the other executor, but appears to charge both
executors jointly with the whole ; and 1 doubt, from the
course of the argument and the papers I have seen,

whether this also is not against both the understanding
of the parties and the Master's intention.

Under these very peculiar circumstances, the only
order which it seems possible for me to make is to refer

the whole report back to the Master, to be reviewed.

The parties would do well to consider whether it may
not need amendment in some particulars to which I

have not adverted; and I hope that it will not bethought
necessary, in the now report, to repeat the detailed

inventory of furniture and chattels contained in schedule

C, and that it may be found practicable to shorten the
report in other respects.

I think I ought not to give to either party the costs

of the present abortive hearing. The order may be for
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Hiirritt.

payment of tlie defendant, Bacon's, costs of the suit by 1866.
the executors, out of the money in their hands, hut "^o'.nT
without prejudice to the question of who should ulti-

mately bear them. The Master will be directed to
review his report, and further directions and costs,
with the. exceptions I have mentioned, will be reserved
as by the original decree.

i'9

m

Shuttleworth v. Roberts.

Practice—Disclaimer— Costs.

A creditor filed a bill to set aside a deed as fraudulent against
creditors, and the grantee by his answer disclaimed and alleged
that the deed was executed without his knowledge or consent, Ind
that when he became aware of it, he had repudiated it.

Held, that the grantee, having been properly made a defendant, was
not entitled to his costs.

The facts appear sufficiently hi the head note and
judgment. At the hearing

Mr. nurns for defendant Lally, submitted, that
having disclaimed in vhe suit, and having always
repudiated all interest in the property under the d(H'd

made to him, and which had been so made without his
privity or assent, he was clearly entitled to Ins costs-
citing, amongst other cases, BeUamy v. Biickmden. (a)

Afr. MoHs, for the plaintifi", contended that this
afforded no ground for giving Lnlbi his costs. FTis duty
was to have reconveyed the property. His not having
done so, clearly disentitled him to costs, if it did not
render him liable to pay them. Fnrhrr \. Fnrhcr, [h)

is a dear authority for this position.

MowAT, V.C—This is a suit by th(! i)laintiff, as

(n) 4K. &J. 673.

vor,. XI.

(h) 111 nciiv. 52J.

18

Ar;;iiiii(!iit.



238 CHANCERY REPORTS.

1865. execution creditor of the defendant Roberts, to set asidtj

shmiieworti.a convcyance made by Roberts in favor of the defen-

Robcrts. dant Lally, as being a fraud on creditors. Lally, by
his answer, disclaimed all estate and interest under the
deed, and stated that the deed was executed without his

knowledge or consent ; and that when he knew of its

execution he entii-ely disapproved of ii, and repudiated
it, and had always done so; and he prayed to be
dismissed with costs.

The question is, whether Lally, though properly
made a defendant, is entitled to his costs.

The latest case cited on the point was Furher v.

Judgment, Furbcr, which was decided in 1862. That was the
case ofa will, and the disclaiming devisee declared that
he had never accepted the benefit of the devise, and had
always disclaimed it. I cannot distinguish such a case

from the present. If a devisee, who had always dis-

claimed, would not be entitled to his costs, I think it

impossible to hold that a grantee, who had always
repudiated, is in any better situation. The case of

Furber v. Furher is certainly in direct conflict with
Bellamy v. Brickenden, which was decided in 1858, and
was. not referred to in Furber v. Furber. But after

looking into all the cases that were cited, I see no
sufficient reason for not following the latest of them.

Lally, therefore, having been properly made a defen-

dant, the decree will not give him costs.

'I

li!i
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i> o 1865.
Urown v. Sagk. —.

—

•

Fixtures—Injunction—Execution Creditor.

A creditor having execution against lands cannot claim fixtures
which do not belong to his debtor.

-Where the owner of land sells the timber upon it, after a writ against
his lands is placed in the sheriff's hands, and the purchaser cuts
down and removes the timber before an injunction is obtained, he
IS accountable to the execution creditor for the limber so cut and
removed.

The facts of the case, and the points relied on by
counsel are fully etaf-d in the judgment.

Mr. Roaf, C
. jr the plaintiflf.

Mr. Barrett for the defendants, Dale and Fitzgerald.

MowAT, V.C.—The plaintiff, on the 28th July, 1863,
placed a writ of ,^eri facias against the lands of Wilbur J'"^«'"*"'-

Sage in the hands of the sheriff of the county of Oxford.
Wilbur Sage was at this time owner of a' lot of land
in Oxford, subject to a mortgage in favor of his fatlier,

Sylvester Sage. There was on this lot some valuable
pine titnber; and a steam saw mill had also been erected
upon it, and was in operation. The bill alleges that
while this writ was in the sheriff's hands, Wilbur Sage
pretended to sell to the defendants Dale and Fitzgerald

thepinotimber,andthemachineryofthemiIl,incInding
the engine; that Dale and Fitzgerald had removed the
ongine and machinery from the mill, and were cutting
down and removing the pine timber; that the land"^
without the machinery and timber, is not worth more
than the mortgage debt due Sylvester, and that Wilbur
has no other property. The prayer of the bill is that
the engine and machinery may be restored to the mill,
and not again be interfered with ; that any further
cutting or removing of the timber may be restrained by
injunction, and that an account may be taken of the
timbcrwhichDaieand/''it?<7eraWhavealready removed.
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1865. On th< 21at of September, 1863, an injunction wa^

^own^ granted on notice, restraining the defendants from

sa«e. cutting down any more timber, and from removing any

they had cut after the 28th of Jnly, 1863. On the

8th of October the cause was set down to be lieard pro

confesso, the defendants not having answered. On the

3rd of November a decree was made in accordance with

the prayer of tlie bill, and on the 14th of December the

Master, who was attended by both parties, made hi^

report, finding, amongst otlier things, that the value of

the timb(. cut and removed from otf the land by the

defendants, Dale and Fitzgerald, was ,£33 ISs. The
defendants afterwards applied for leave to answer on

the 3rd of March, 1864, and the motion not being

opposed, leave was granted on terms mutually arranged

between the parties.

The defendants, Dale and Fitzgerald, by their

jiKigment. answer, say that on the 8th of August, 1863, they

purchased from Wilbur the land in questior, including

the pine timber, and the machinery in the mill, except

the engine; that the engine belonged to Sylvester Sage ;

f.nd tliat they purchased it front him on the same day
they purchased the other property from Wilbur ; that

they had paid fur the engine by taking up the note

Sylvester had given for it; and that when they bought

they had no notice of the plaintiff's writ ; and they claim

to be innocent purchasers for value, of both land and

engine, without not-ice. They do not dispute, however,

that the plaintiff is entitled to an injunction against

their cutting a»iy more timber; nor do they dispute that

the plaintiff is entitled to stjU V/ilbur's interest in the

land, notwittistanding their alleged purchase of it; but

they claim the engine, wiiicli they say in their answer

was not a fixture, and they insist that they were not

accountable for the timber they removed before the

injunction was granted, or that if accountable, they

are entitled to pay the amount to Sylrestcr.

kmm



Evidence on both sides has been gone into, partly

before the late Vice-Chancellor, and partly before a
commissioner. It appears from this evidence that,

though Wilbur executed a deed to convey his whole
interest to defendants, there was a private understand-
ing that the timber only, and not the land, was sold

to them, and that, subject to this, defendants Dale and
Fitzffcrald, were to hold the land for Wilbur.

The injunction will be continued so far as relates to the
timber ; and I think the defendants have failed to make
out that they are not accountable for what they cut and
removed after the 28th July, 1863. It was eleven

days after the plaintiff's writ was in the sheriff's hands
that Wilbur professed to dispose of the land or the
*-.niber. and the defendants. Dale and Fitzgerald do
not pretend that they have paid the purchase money.

Mr. Roqfcontended that the plaintiff, as an execution
creditor, is in the position of a mortjiagee, and that J"''s'"«'"

the debtor Wilbur is in the position of a mortgagor; and
the learned counsel referred to the rule that a mortgagor
is not accountable to the mortgagee for rents received

by the mortgagor while in possession of the property.

But though a mortgagee cannot recover from the mort-
gagor rents received by him, he is entitled to any
arrears, even of rent, which may not have been actually

paid over to the mortgagor by tenants, whether the

tenancy commenced before or after the giving of the

mortgage. Popew Biggs, (a) 80 also a mortgagee
has been lield entitled to recover against a mortgagor's
Assignees the value of fixtures removed by them from
the mortgaged property. Hitch man v Walton, (b)

If a mortgagee can thus recover for past rents, why
<5an he not recover for timber removed ? If he can
recover the value of fixtures, why not also of timber ?

The learned counsel referred generally to the law

(<i) 9 B. & C. 245. (6) 4 M. & \V. 409.



N
242 CHANCERY BKPORTS.

'f -

J.865^
affectingmortgagorsandmortgageesinthecaseofmines.

Brown as being in his favour upon this point, but I have foun-l'
Sage, no decision which supports his argument. On the con-

trary, it has been expressly held that a mortgagee of iv

co-tenant, in such a case, is entitled to an account
against the mortgagor and co-tenants of what is due tO'
the mortgagor in resp-ct of the past transactions of a
mining company, and that the mortgagee's right is not
confined to the workings of the mine subsequent to his
claiming possession. Benthf v. Bates, (a) It has, I
believe, for many years been the practice of this court
to restrain mortgagors, when the security is scanty,,
from removing timber already cut, as well as from
cutting more; and the late learned Vice-Chancellor was^
evidently of opinion that these defendants were account-
able for what they l^ad removed, for his decree was to
that effect. This view is also in accoi dance wit! tliP

express decisions of the courts in the neighbouring
Judgment. States as to the rights of mortgagees in regard to

timber. See HiWord on Mortgages, [h) It would
certainly be most unjust and unreasonable that a mort-
gagor should be at liberty, however scanty the securitv„
to give any body the right of cutting and removing the'
timber, and thus destroying the estate, without tliere
being any remedy in respect of what might bo removed
secretly, or before an injunction against the mortga-
gor could be obtained.

The defendants claim by their answer that if account-
able they are entitled to pay the value to Sylrrster
Sage. Sylvester is no party to the suit, nor was any
objection for want of parties taken, either by answer, or
at the hearing before me. But since the defendants set
up Sijlrester's prior claim, I do not think I can order
the money to be paid to the plaintitt', without notice to.

Sylvester, his mortgage being prior to the plaintiff's

execution. The money must, therefore, be paid into
court by the defendants, to abide the futiher order of

(rt)4Y. &C. Ex. i8i. [b) Volume I., page 156, ct seq.

\'
, fi

^^fif'if
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the court. The former decree, by a clerical error,

(lirecteil the Master to find the value of the timber which
had been cut or removed, but the finding of the Master
was as to what had been cut and removed. I presume,
therefore, that no purpose would be secured by another
reference. If ordered, I think that under ail circum-
stances it must be at the defendant's costs.

Vhen, as to the engine : was it the defendant Wibur's,
or his father Silvester's / Wilbur worked the mill in
partnership with one Piwjstone, and Pimjstone and
Sylvester both swear positively that the engine was
Sylvi^ster's. It is quite certain that Wilbur did not pay
for it. It was bought from one Carr, and Sylvester

gave Carr his own note for the price; Wilbur being no
party to the note. Carr did not look to Wilbur for

payment in any way. The note was afterwards taken
up by the defendants Dale and Fitzgerald, this being
the conditior of their purchase of the engine from
Sylvester. The plaintifi" says that Sylvester had
made a gift of the engine to his son, but the only
evidence he has given of this is in statements made by
Sylvester in two conversations, one which he had with
the sheriff before the sale to Dale and Fitzyerald, and
the other which he had with the plaintiff's solicitor

after this suit was instituted. I see no ground on which
the latter conversation, whatever it amounts to, can be
evidence against the defendants. In the former (conver-

sation Sylvester said he had advanced means to his son

to build the mill and purchase the engine : and again,

that he had purchased the engine for his son. Now, as
to one cf these statements, we know it was not true

that had he advanced money to purchase the engine,

for the engine had not yet been paid for by any body

;

and as to the other stateniunt of his having bought the
engine for his son, it is not much to the purpose, for it

is not denied that it was for the son's use, or rather,

perhaps, for the use of the son and his partner, that the

engine was procured
; but the question is, whether the
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engine being so procured, Syhe.ster gave it to his son,
as the plaintiff contends, or lent it to him, as the
defendants contend. It is not disputed that the partners
had at the same time the use of a hirge boiler belonging
to one Eaattnml, on precisely the same terms rs the
defendants say the partners had the engine upon : and I

think it impossible, under all the cireumstances.to hold
that the express evidence of Piiufstone and Si/lvester

Smje is outweighed, in regard to the engine, by anything
Sylcester appears to have said in his conversation vith
the sheriff, or by any other circumstance on which the
plaintiff relies. I think, therefore, in reference to this

part of the case, that the engine must be taken to have
belonged to Sijlrestar, and not to JVUhiii; when sold to
Dale and FhzfiernUL

Mr, Barrett, for the plaintiff, contended that the
engine was a lixture at the time the plaintiff's writ was
delivered to the sheriff", and that being a lixture, Weeks
v. McDonald (a) is an authority that the plaintiff, as
execution creditor, can claim it, whether it belonged to
the execution debtor or not. But IVeehs v. McDonald
was the case of a purchaser for value, and not of an
execution creditor, and the statute which renders
mortgaged lands saleable under execution, (h) expressly
declares that what the sheriff may seize and sell is

" the legal and t juitable hiterest of the mortgagor,"
and that wi -it a purchaser takes under the sale is "the
samerigh t s as such mortgagor would have had ifsuch sale
had not talven place." I think, therefore, that Weeks v.

McDonald does not apply to such a case, and that the
plaintiff's lien did not extend to the engine.

As to the costs, 1 think the plaintiff should have the
costs of the suit, except of taking the evidence which
relates to the engine, and of these excepted costs 1

leave each party to bear his own.

((t) Ante vol. viii, p. 297 (b) 22 Vic. ch. 22, sees. 257 and 258.
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FiSKEN V. WrIDE.

Specific Performance—Dilapidations.

A vendor who contracts for the sale of property of \ nich he has not
taken possession, is accountable to the purchaser for dilapidations
by the parties in possession, before the vendor takes the possession
from them.

A vendor in possession is, generally speaking, responsible for

dilapidations that take place, before he shews a good title, where
the dilapidations are such as a prudent owner or his tenants
might have prevented.

Where buildings are torn down after a contract for sale and before
the purchaser takes or was bound to take possession, the vendor
is prima facie accountable for the loss.

This was a suit for specific performance ; the facts of

which sufficiently appear in the report of the case, on
the hearing ante Vol. VII., page 598 ; and this was a
petition presented in the cause, by the defendant, pray-
ing for compensation in consequence of dilapidations

to the property in question, under the circumstances
stated in the judgment.

Mr. Hodgins, in support of the petition.

Mr. Blain, contra.

MowAT, V.C.—This suit was brought for the specific

performance of a contract. The property to which it

relates lies in the county of Essex, and consists,

according to the bill, of 475 acres of land. At thfi time
of the contract there were on the property, (besides

mills, and perhaps some small buildings, not now in

question), a wharf and dock, valued at $2,600, or

upwards ; and a large storehouse, two cottages, a barn,

a cooper's shop, a carpenter's shop, and an ashery,

valued together at $1,800. The property had belonged
to one Thomas Salmoni, who mortgaged it to the Tmst
and Loan Compani/, and default being made in paying
the mortgage money, the Company, in pursuance of a

1865.
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1866. power of sale, sold the prcjperty to John Fisken, and
Fiskcii took from hiin a mortgage on account of his purchas6

money.Wridc

Afterwards, and on the '22nd of July, 1857, Fisken
entered into a contract for the sale of the property for

i;3,o00 to the defendant Ullliani IFridc, then and still a
resident of Scarborough. An investigation of the title

was entered upon by Wride's solicitor, but before the
titlp was accepted, or the investigation completed,
Fisken commenced the present suit. The bill was filed

on the 5th May, 1858, but not served (as was stated at

the bar), until the 15th of October. On the 18th Nov-
ember the defendant's answer was filed. On the 21st

April following (1859) the cause was heard : and on the

23rd September a decree was pronounced referring it

to the Master to inquire if a good title could be made ;

and if so, when it was first shown ; and whether Fisken
Judgment, could procure the concurrence of the Trust and Loan

Company in the sale. On the 20th February 1861,

the Master reported that a good title could be made ;

that it was first shewn on the 31st May, 1860; and
that Fisken could procure the Company's concurrence

in the sale. On the 23rd April, 1861, the cause was
heard on further directions, when it was decreed that

the defendant should pay into court so much of his

purchase money as was p ist due, and should execute a

mortgage for the balance ; and it was referred to the

Master to ascertain the sums and settle the conveyances.

On the 9th October, in the same year, the Master
reported that the arrears of purchase money and
interest were $2537 16s. 6d., and that the sum not yet

due was ^1750. On the 9th of December, the defen-

dant was ordered to pay into court the former sum,
and to execute a mortgage for the latter.

When the suit was commenced, Fisken had not

obtained possession of the property from Salnwni : but

three months afterwards, namely, on the 3rd of August,
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1868, he got possession, through the sheriff, of all except
the wharf, and a village plot (which seems to have in-
cluded an orchard.) A fortnight afterwards, namely,
on the 17th of August, he, through his agent, rented to
one Fcrres so much of the premises as he had thus
obtamed possession of. In the fo wing October and
November most of the buildings on .he property, with
the exception of the mill, were carried off from the
premises and destroyed, by persons to whom it is saidm some of the affidavits that Thomas Salmoni's son had
sold them, Thomas Salmoni being dead. A year after-
wards, namely, towards the end of 1859 and in the
early part of 1860. the planks and beams of the wharf
were in like maaner carried off, leaving nothing of the
wharf but the piles on which it had been built. Large
quantities of timber and cordwood are also stated to
have been cut on the property, and carried away,
since the date of the contract.

In April, 1862, the defendant filed his petition under
the General Orders of this Court, stating these facts,
alleging they had only come to his knowledge in
January, (1862,) and praying that he might be allowed
a compensation for the deteriorations, or that the con-
tract might be rescinded. On the 15th May, his Lordship
the Chancellor made an order referring it to the Master
to inquire what damages had, through FisA-e^'.-? neglect
or default, been done to the premises since the Master's
last report, and what compensation, if any, should l)e

allowed to Wride in respect thereof.
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Meanwhile Fisken was proceeding to enforce his
rights under the decree and subsequent orders, and
arrested Wrule. On the 23rd May, ( 1862,1 a few days
after judgment had been pronounced by the Chancellor
on the petition, an order was made that the defendant
shoidd be discharged from custody on executing the
mortgage under the contract, and depositing it with the
Master, to be held subject to the order of the court.
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The order on the pe.ition was not drawn ui) for a long

;ime afterwards, in consequence, it was said at the har
but not admitted, of negotiations for a settlement.

After the order was drawn up, the defendant Wride set

down his petition for rehearing before the full court

;

and on the 8th December last, (18G4,) the court, on siich

re-hearing, gave liberty to both parties to file further

affidavits shewing who was in possession of the pro-

perty during the time of the alleged damage and
dilapidations; by whom they were committed; 'ind

when first IVride had notice of them. Both pai ties

have filed affidavits under the liberty granted by this

order; and the facts of the case, as I have stated

them, appear partly from these affidavits and partly

from those filed previously. Neither party has cross-

examuied any of the deponents ; and neither now asks
for any further opportunity of doing so, or of giving

further evidence, viva voce or otherwise. I assume,
therefore, that no further light can be thrown on the
points mentioned in the order.

In disposhig of the case there are two principal

points to be considered—First : Who, under the cir-

cumstances, is responsible for the deteriorations which
have taken place ? and, Secondly : Was the purchaser's
petition in time ?

The general principles applicable to the first point
are well settled.

A purchaser nmst bear all damages which property
sustains after the date of the contract, from causes which
are necessarily beyond the control of either party;
such deteriorations, for example, as arise from a flood,

an earthquake, an accident by fire, and the like. But
until the seller places the purchaser in a position in

.which the latter can prudently take possession, the seller

nuist at his own risk take care of the ostato; must see

that tenants are not suffered to run in arrear, Acland v.
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Gaisford, {a) Wilson v. Clapham
; (/>) that houses are

keptin necessary repair, CarrmluH v. Sharp ,- (c) that the
land is cultivated in a liusbandlikeand proper manner,
Foster v. Deacon

; (,l) and that the.- property is protected
from injury as far as the watchful care of a prudent
owner could protect it, Ferrjuson v. Tadman, {e) Binlcs
v.Lord Rokehy. {/) And in reference to *hr-m oblij^ations,

the vendor is responsible to the p.u-chii!- - for the acts
and defaults of his tenantsand age' i? in then .nagement
and care cf the property,as well as 'o) lisowi, individual
acts and defaults, Foster v. Dec ui, Magennis v.

Fallon, (//). Before the vendor she'.,s a good title he
can only get rid, to any extent, of the obligations I have
mentioned, by the refusal of the purchaser to concur
with him in some fair arrangement for the interim
management of the property, Harford v. Ihirrier. {h)
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In the present case, F?sA-e«,the vendor, took upon him-
self to leave the former owner in possession of the whole J'""*!'""'-

of the property for more than a year after the contract
to sell to Wride, and to leave him in possession of
an important part of the property, (including the wharf,
an orchard, and some village lots,) for more than a year
longer.and in fact until the planks and beams of the wharf
were removed and the wharf destroyed. Immediately on
taking possession of the other portionn of the property,
Fisken appears to have leased them to a tenant for three
years; and when this lease expired, he by his agent
rented them for two years moi o to other tenants, who
seem to be still in possession. We are not told whether
these leases were verbal or written ; but Fiskm states,
in his affidavit, that he did not permit any tenant to
enter without the tenant's agreeing to give up possession

(a) 2 Madd. 28.

(c) 20 Beav. 56.

(f) I Sim. 53(j.

(g) Moll. 561.

16) I J. & W. 36.

(d) 3 Madd. 394.

if) 2 tjw. 222.

{h) I Madd. 532, Siyi/i'nV.

& P. 644, 14th ed.
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1865^ whenever Wride should demand it. In all these dealings,
- •" m regard to the possession of the property, it is not

alleged than Fisken had, or applied for, the concurrence
of Wride, or even that he gave WHdc notice of them.

Fisken

Wride.

I

A purchaser is not, generally speaking, under any
obligation to take possession until a good title is shewn,
for until then he cannot take possession with prudence.
Minchin v. Naiicc. (a) The Master here reported that
a good title was first shown on the 31st May, 1860, and
it was before this date that all the dilapidations com-
plained of took place. No evidence that was referred to
in the argument would, I think, justifyme in holding that
Wride might prudently have taken possession at any
date antecedent to the occurrence of these dilapidations

;

and I am therefore of opinion that the responsibility of
guarding against them must be taken to have rested on
the vendor. It was suggested, indeed, by Mr. Blain that

Judgment, the localitv where the property lies was in such a lawless
condition, at the period referred to,that it was impossible
for any prudence to prevent the destruction of the
wharf and buildings. On the other hand, Wride, in one
of his affidavits, ascribes to Fisken's tenants all the des-
truction of which the Salmoni family, whom Fisken left
in possession, were not guilty. Neither statement has
been proved

; but I think, the dilapidations being estab-
lished, the onus of shewing by evidence that he ought
not, under the circumstances, io be charged with them,
was clearly on the vendor, who, by his tenant, was in
possession at the time, and not on the purchaser, who
resided, and still resides, hundreds of miles away.

But is Wr 'e in time with his petition for relief ?

In dealing with a question of this kind the court has
considerable .iiscretion. It is not necessary to refer to
the authorities which illustrate this ; for if Wride had,

(a) 4 Beav. 332.
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as he says, no notice of the deteriorations until January,
1862, his petition was certainly in time. It was not
contended that Wride's denial of earlier notice was not
sufficiently hroad or distinct for his defence ; and the
only evidence which Fiskeii has given of notice before
January, 1862, is by the witness Gordon, who refers to
a conversation with Wride in September, 1858 ; and
FiHken,m one of his affidavits corroborates the date; but
all the witnesses (with perhaps one exception), concur
in declaring that the buildings to which the petition
refers were not removed until October or November,
1858 ; and that the materials of the wharf were not
interfered with for more than a year longer.
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Wride himself, indeed, insists that the conversation
with Gordon took place in September, 1859, which
would be after the removal of the buildings, though
before the destruction of the wharf. He declares Gordon
at the same time assured him that scarcely anything
had been touched ; that the damage was quite trifling ;

"
^""^

that, in fact, no damage of any amount liad been
committed. Gordon, in reply, does not deny that he
made these representations ; and they certainly confirm
his testimony, and Fi8ken\s, as to the date of the
conversation : for in September, 1858, it was quite true
that no damage, or but trifling damage, had been done

;

and in September, 1859, such statements would have
been quite false. I may add that to exclude the
purchaser's claim (not on its merits but) on the ground
that the claim was brought forward too late, clear

evidence ought, 1 think, to be given of the notice or
other facts on the strength of which the exclusion is

insisted upon.

The learned counsel for the plaintiff conlendedthat
the contract is not now in fieri ,• that it has been
carried into effect by the execution of the deed and
mortgage

; and that any claim to relief has thereby
been lost. This objection has in effect been disposed
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of by the order of the court on the re-hearing ; for the
evidence which the court thereby authorized the parties

to give was wholly immaterial, if the objection now
referred to is good. The learned counsel cited no
case to show that performance of a decree or an order
before a re-hearing or an appeal has been held to stand
in the way of relief. Besides, by the Order of the

28rd May, 1862, the mortgage was directed to be
deposited with the Master to abide the further order of

court. It has, indeed, somhow passed since from the
possession of the court to that of the vendor, but by
what means counsel were unable to inform me.

As to the nature of the relief to which the purchaser
is entitled, Mr. Hodgins argued, that such relief should
be a rescission of the contract, and he referred to McGen-
nis V. Fallon, (a) as shewing this. The destruction there,
however,was of ornamental timber which no expenditure
of money can restore, and the decision was distinctly

put upon that ground. H( re the deteriorations do not
appear to be of that character. A new wharf may be
built

; now houses may be erected ; the loss to the
purchaser from the delay which the construction of them
may occasion can be estimated ; and there is no evi-

dence or allegation that the timber and cordwood
cut and removed had any particular value which a
compensation in money would not adequately repay.
The lateness of the period at which the subject of

these deteriorat iis is brought to the notice of the
court supplies an additional reason for not disturbing
what has taken place in the suit, to a greater extent

than justice to Wrnh seems absolutely to ruquire.

On tlie whole, I think that there should be a refer-

ence to the Master, to in(piire what deteriorations have
taken place siiKte the date of the contract, and what
allowance ought to be made to JVrida in respect of them.

{a) 2 Moll. 5f)i.
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As the necessity for the petition and inquiry has arisenfrom the neglect by the vendor and his tenan' . of whathink weretheobligations the lawimposed upon Id^'thvendc»..n regard to the property, I think iLlZmhave h.s costs of the petition, and of the proceedhf
"Pon It, including the reference I have menL eT

S

aHowable for compensation, and the amount he ma^, taxfor costs are to be set off againsc the purchase money
Anacountinayal8obetaken.atff^nrf.'«coBt.ofanyren[H
which have been received by Fisken, or those he nowrepresents, since the date (whatever it is) up to who!

Master; and the amount.less thecostsof ascertaining it

Ikin! T^^'u'
'^"'" ^'^ ^^'--^' -fa-h. aft rmaking these allowances, is found to be due by him, ofthe amount he was ordered to pay into court, he sh^ild

rZ:rrt ''*" '^^^^^^^^^^ -*^ *^^ ^
"^^

report. Further proceedings under the order of the9th of December, 1861. are stayed.

268
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In Kb Braziia Barry v. Brazil.

^''^n^niUration-Maintrnance of In/ants~I„proven,^nts of th, r.alntate by the adminiUrator when allowed

fV.5"^*^'" '* i^^^
*^""""^ ^^^ ^'^^^' "in the matter ofthe estate of Patrick Bra.ill, late of the township o

VOL. XI.
^



254 CHANCERY UJBPORTS.

m

fii

^865. Tecumseth, in thecountyof Simcoe, yeoman, deceased,"

b7^^ by Mary Barry, by James W. Barry, her next friend.

Braliii. plaintiff, and Eleanor Brazill and Katherine BraziU,
Joseph Ambrose Brazill, Elizabeth Theresa Brazill and
Patrick F. Brazill, infant children of the said late

Patrick Brazill, and Thomas Bxrry, husband of the
plaintiff.

The bill alleged that the said Patrick Brazill departed
this life, intestate, in the month of November, 1868,
leavinghim surviving the plaintiff, his widow, Jlfar^^nn
McLaughlin, and the defendants, other that Thomas
Barry, who is the plaintiff's present husband.

Letterp of administration of the estate of the intestate
were granted to the plaintiff, on the 10th of February

statement.
^^^^' ^^ guardiau had been appointed for any of tbs
infant defendants, but they had resided with and been
clothed and maintained by the plaintiff.

The plaintiff on the 14th of March, 1852, purchased
and received a conveyance from the said Mary Ann
McLaughlin of her share and interest in the riaid estate,

real and personal. The plaintiff claimed an allowance for

the maintenance of the intestate's infant children, and
for improvements and repairs done by her to his real

estate, of which she admitted having been in the occupa-

tion, as fully set forth in the judgment.

The prayer of the bill was for administration of the

estate, and distribution of the proceeds thereof, and for

an allowance in respect of the maintenance of the

intestate's children, and of the improvements made on

the real estate.

The answer of Eleanor Brazill, admitted the matters

alleged in the bill, and submitted to a decree. An
arlswer was filed for the infants in the common form.

Mr. E. Crombie for the pi intiff.
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Mr. Kingstone, for the infants.

P.!!2Tt"" 'if--'^^'
P^"'""^ ^'-« the widow of

a nek Lra^aUnd is administratrix of his estate : thedefen^nts with the exception of the present husbandof

plaintiff
:
the first named Eleanor has come of age. the

otnf"f
".'•ff*"

'^'^ '"^ '''' «"* --^^ parcelsof land, of which It states that the intestate died seised.U also states that at the time of his death he wa.
possessed of personal property.consistingofmot .aresBotes goods, and chattels, of the value of $2000 or
thei-eabouts. It states his indebtedness at the sum of
*2400orthereabouts,andthattheplaintiffhasdischarg-
ed the same; leaving the plaintiff in advance to theestate so far in the sum of $400. As to the real estate,the bil says that the plaintiff occupied a portion of it fora short time

;
and that the residue has been let. at a

.yearly rental of from $300 to $450 per annum. The

.Intestate 18 stated to have died onthe 24th of November
IBoS: a daughter was married before the death of the
mtestate. and the plaintiff has acquired her share of therea estate for $2183, which the bill states has been paid.
It states tha the plaintiff has made large and valuable
improvements upon the real estate, (not stating their
nature or upon what part of the real estate made.)

$14 000. The bill further states that Eleanor Brazilland the infants have resided with the plaintiff since thedeath of the intestate
; and still continue to reside withher

;

and that their shares of the rents are inadequate
for the support, maintenance and education of the
)nfants. No guardian has been appointed.

The bill prays for an administration of the estate
;.in» an allowance may be made to the plaintiff for the

past maintenance and education of the defendants and

i IS
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1865. for the future maintenant e and education of the in

Braxiii fants ; also an allowance n respect of the increased

Brakiu. value of the land by reasoii of the improvemetits ; and
an allowance also in lieu of the plaintiff's dower , and
that the real estate may be sold and tho oroceeds di^i-

tributed.

The only point debated at the 1 :mring was the plain-

tiff's claim to be alLnved for improvements. I''or the

claim JS. . 's v, Boulton, (a) in this court was cite<i ; bnt

that case, aid tht cases upiri the authority of which it

was decided, v"ere ra«f>8 in which the question was, upon
what terms ta^ > t/irt would deprive parties defendiivita

of the lard ^vp'U which they had made improvementa,
in favor of an equity established by the plaintiff, and
are not authors ties for a direct claim for improvements,
in the shape in which it is made by the bill. As to tho

claim for maintenance, the inquiry asked has not been

objected to. In one view it would be proper, because

the plaintiff is accountable for rents and profits received

,

and for their application : but if the fact of the children

having resided with the plaintiff were established ; and
the rents and profits have not exceeded the amomit,
even the largest amount, mentioned in the bill, I should

be satisfied, without putting the estate to the expense of

an inquiry. In the first place, those rents and profits

would be properly applicable to reimburse the plaintiff

her alleged advances in the payment of debts beyond
personal estate received, and then in the support of the

heirs of the intestate.

But I cannot fail to see that the real object of this

bill is not so much, if at all, the administration of th<

intestate's estate, as to procure allowances to be mac'

for improvements and maintenance, and to sell tlw^

estate in order to r- ^' e such allowances. Apar .'•

the claims for impivyvuments and maintenanc , ht^re

(o) Ante vol. vii., p. jg.

JU<ti!RI(!lll.
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would be no occasion for the suit at all : the personal
.state realized and the debts paid, balance themselves,accordmg to the plaintiff's own shewing, within aboui
^400

:

and rents reeeived amount to that sum, somehve or SIX times told. And the plaintiff would scarcely

1 rr/t:!^ '° '^'^^'''^ ^^*^'«^- ^'""^'-^"^ («) to havemstitu ed this suit, which would almost certainly haveb on at her own expense, if it were not intended to be

ntnts
^"^ "^^^"^^"^^^'^^ ^»d in^Prove-

It is not put in the bill that the plaintiff is entitled

ZlZ I''"'?
*'"'""*' ^" '""^^°"' *° ^ Partition, orml. of the real estate

; but, the bill seeks to fasted a<-harge upon the real estate in respect of the plaintiff'schum, and to have the land sold to satisfy that charge.

This bill is not for the benefit of the infants ; but if
fact the mfants would be benefitted by providing forthem an mcreased maintenance out of the corpus of the

real esta e. a petition for that purpose mav properly be
presented, and a guardian be appointed tJ take care ofheu- mterests. It does not seem to me that this canproperly be done m this suit, which is for the benefit ofhe plamtiff. and is hostUe to the hifants, and is quite
beside tfiat, which is the legitimate purpose of a suft forthe administraticm of an estate.

If the plaintiff is advised to proceed with this suit, shemay take an inquiry as to past maintenance, but it will
as 1 view the case at present) be only useful as
^li^chargmg he plaintiff in respect of rents and profits
received. I disallow the claim for improvements Butm so far as the rents may have been increased, if they
avebeenincreased, by these improvements, theplaintitf

shoiUd not be charged with the increased rental. Ifthn cause is proceeded with, further directions and
<'0Bt8 Will be reserved.

m
1866.

V.

Hrazill.

jHif«;ment.

(«) Ante vol. iii., p. Ooi.
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MacDonald v. Putman.

Solicitor and client—Privileged communicationt.

A defendant, one of the members of the firm of C. and C, \vh?n

proving a claim in the Masters office, was called on to produce
" all the letters to or from Mr. L., (his solicitor,) in reference ti

the questions involved in the proceeding of proving the claim of G.
and C, excepting such as passed in contemplation of G. and C.
proving their claim in the present suit." Held, that he was bonnd
to do so.

The distinction between the protection afforded to solicitors and
clients respectively, with regard to communications made pending,
or in anticipation of litigation, pointed out.

This was a motion by way of appeal from the certi-

ficate of the Master, from which it appeared thathe had
refused an order on Messrs. Gilmnnr and CouUon,
creditors of the defendant, Putman, to produce certain

correspondence between them and the attorney who
had been acting for them at law, in their action

against Putman. The grounds of the appeal, and the

authorities cited, appear in the judgment.

Mr. A. Crookg, Q.C., for the plaintiffs, who appeal.

Mr. Hector, Q.C., contra.

Spraoob, V.C.—A claim was made in the Mastin-'is

juaBmfni, office bypersons trading under the name of Gilmour and
Cmlson; and a member of the firm, Alfred Hiram
CouUon, was examined by the plaintiff touching their

claim. In the course of the examination the solicitor

for the plaintiffs asked the witness " to produce all the

letters to or from Mr. Lawder, in reference to the

questions involved in the proceeding of proving the claim
of (Hlmour and Coulson, excepting such as passed in

contemplation of Gilmour and Coulson, proving their

ckim in the present suit." " Under the advice of hift

solicitor the witness refuses to produce them on th<t

ground, that they are privileged communicatiouM
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between (7tWr and Coulson and their solicitor." The 1856
Master held that he was not bound to produce them m^^o^,I have taker, the question and the Master's rullg rZrfrom hxs certificate. The question is raised before mtupon appeal from the certificate.

The short point is, whether the client, being the
person interrogated, he is or is not bound to disclose
what passed between himself and his solicitor in rela-
tion to that which is now the subject of litigation,
there bemg at the time of such communication no
suit pending or in contemplation.

A plain distinction runs through the cases, where
the discovery is sought from the solicitor, and where it
18 sought from the client; and if in this case it had been

, ,the solicitor that had been under examination, I should
'""""

have had no difficulty in holding, not only that he was
not bound to answer, but that he was bound not to
answer.

The distinction to which I have adverted has been
the subject of repeated comment by eminent judges
as unsound in principle. In Greenongh v. Gaskell,ia]
thedisclosurewassoughtfromasolicitor.ofprofessional
communication betweenhimselfandhi8clientawteftf«,«
rnoiam. and Lord Brougham, in his very able judgment,
while holding such communication privileged from
disclosure by the solicitor, took occasion to remark

:

To force from the party himself the production of
communications made by him to professional men
seems inconsistent with the possibility of an ignorantman safely resorting to professional advice, and can
only oe justified if the authority of decided cases
warrants it."

In the case of Lord Wahingham v. Goodricke, ib)
decided mne years afterwards, Sir James Wigram
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expressed liimi.t li ^u<.ugiy in favor, as a matter g(

Macuonaid principle, of tit^ rule being the same where the client ia

Pnima... interrogated aH it is where the solicitor is interrogated.

He said, " 11 the matter were res Integra, I should
scarcely hesitate to decide in fa^or nf 1' .

, rivilege ;"

but he felt himsf If bound by autuority, particularly by
the case of Rnddiffe v. Fursman, (a) in the House of
Lords, to decide that communications between solicitor

and client ante litem motam were not privileged from
disclosure by the client, except only in so far as they
contained legal advice or opinions.

Ih Flight V. Robinson, {b) heard the following year,
Lord Langdale held the client bound to disclose com-
munications between himself and h's solicitor ante litem
motam; and he held that coiapelhug such disclosure
was right in principle.

The same point was decided by Lord Cranworth, then
jmiKment. Vicc-Chancellor. in Hawkins v, Gathercole, (c) upon

the authority of Lord Walsingham v. Goodricke, and
without expression of the learned judge's views whether
it was right in principle or not.

Glyn V. Cauljieu [d) quoted by bue plaintiff, is not
upon the particular point in question here. It is proba-
bly referred to for the I." ,ruage of the Lord Char?,"ollor,

(Lord Cottenham, I taVe it, from the 'ate of the argu-
ment,) "that professional privilege iP a ground of

exemption from production adopted mply from ne-
cessity, and ought to extend n-^ -the ohan absolutel

necessary to enable the clien ,o in professional
advice vith safety; beyond w is w solutely neces-
sary for this purpose, it ought not to be allowed tu

curtail that most important and valuable power of a
court of equity, the power of compelling a discovery."

lilt
(a) - B. P. C. 514.

{c) I Sim. N. S. 150.

(6) 8 Uea. 22.

id) 3 McN. & G. at p. 474.
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Before the last two eases.which were decided in 1851 IStfS
occurred tli. case of Peanv v. Pear,e, (a) before Sir ^'^'u
J. L. Kmght Bruce, then Vice-Chancellor, decided in ^ii^^^.
1H46. The (luestiou aroae upon the settling of interro-
gatories in the Master's office between vendor and
purchaser upon a question of title, and what his honor
did was to direct, not that any of the interrogatories
Hhould not he answered at all, but that some of them
slmuld not he ^nsw^red then. (p. 29. ) The communica-
tions sought to be protected occun ante, litem motaw
and the learned judge reviewed at length and with mueii
foif^e.the principle upon which disclosures by a solicitor
are protected, while the like communications were not
protected when the client was interrogated, and he
argued, with great ability, against the soundness of any
Huch distinction; and contended that Radcliffe v.
Fiinnan, being a case where discovery was sought from
a V. 3tee, was not a binding decision where discovery
was Bo-nrht of Communications in regard to a man's owii
indiv-a.inl affairs. The report of Rich.mh v. Jacksou

,

(b) before L^ ' FAdmi, he cc)neidered a very unsatisfac- J"«i8i»p"t

tory one. Ti, clination of the learncul judge's opinion
was undoubtedly strongly against the distinction as u
mattfr of principle

: and he questioned the applicability
of the authority upon which Sir James Wujram had
mainly decided Lord WaLsinifhmn v. Goodrirhe. against
his own view of what was nound in principle.

Sir W. PiKje Wood, in Mamer v. ])ir, (c) heard
before him in lHr,5, expressed his full concurrence in
the view of Sir J. L. Knight nruce, in Pearae \.

1 'eame. The question there also arose upon an inquiry
as to title, and Sir Pmfe Wood distinguibhed it from
Lord Widsim/ham v. Goodricke. " Upon that grouii[,"he
says, at page 4(50, "I think that the distinction is that
the whole question in that case was not a question upon
ti e title, but whether there iiad been a contract or

(a) 1 DeG. & S. 12 (A) 18 Ves. 472. (c) I K & J. 451.
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1.

Putnuui.

^^^- not-" But while the learned judge took this distinction
MacDoiuid between Lord IVahingham v. Goodricke and the case

before him, he intimated very clearly that in his vii-w
all communications between solicitor and client ought to
be protected,whether the disclosure of them were sought
from the client or the solicitor.

But in a case heard before the same learned jud}?e in
1858, Lafone v. The Falkland Inlands Company, (a)

his language in delivering judgment would seem to
indicate a modification of his views upon this point.
One of the grounds taken by Mr. Rolt, in favor of the
disclosure sought, was, that the communications wure
made ante litem mntam. His honor did not at all

intimate his opinion to be that that circumstance made
no diflference

; his language was, " But they have been
sworn to be in apprehension of litigation, and it appears
to me that I should be refining too much if, when there
was a contemplated litigation of some sort, the precise
character and form of that litigation not being ascer-
tained, I were to hold that information obtained in

contemplation of that litigation was not to be protected,
because the frame of the suit was somewhat different
from what was contemplated. In effect, it was a matter
in which the company expected to be placed in litigation

with an opponent, expecting that, they employed a
sohcitor,who says he wants certain information for their
defence with regard to any litigation that can take
place." This seems to assume that communications ante
litem motam are not protected where the client is

<xamined, and I think removes Sir Page Wood from
the advocates of a contrary doctrine.

JudKmeni

The present Master of the Rolls, in Ford\. DePonte«,
(b) laid down the rule very generally in favor of protec-
tion to the client when interrogated ; but in ThomnH
v. Rawlingn, (c) which appears to have b -en heard

(a) 27 L. J. Chy. 25. (b) 5 Jur. N. S. 993. {c) 5 Jur. N. S. 667,



'!

CHANCERY REPORTS. •2t)3

Bubsequently, though reported earher, he statoH the 1865.
rule thus, speaking of discovery by a solicitor, " He iJHB^;;^
IB not bound to disclose communications made by the Pu.man.
client to himself, provided those communications havo
Bome reference to the lis mota, either before an<l in
anticipation of, or subsequent to the institution of
proceedings." It may be doubted whether Sir Johu
Romilly is correctly reported, for the qualification
introduced has no place when the disclosure is sought
from a solicitor.

In Lawrence v. Campbell, {a) Sir Richard Kindersley
IB reported as saying, '

' Whatever fluctuations of opinion
have taken placeon the question.it isnotnownecessarv.
in the case of an English solicitor, for the purpose of
privilegeand protection, that the communication should
pass either during or relating to actual or expected
litigation; itis sufficient if they are confidential between
the attorney and his client in that capacity." The j„dg„,„,
question before the Vice-Chancellor was whether the
privilege extended to the case of a Scotch solicitor
residing in England, consulted professionally by his
client residing in Scotland. The disclosure was sought
from the Scotch solicitor, and his honor, no dou^bt,
stated the rule where the disclosure in sought from a
Bolicitor. I think his words import this, and he would
have hardly stated as settled law, that the rule as he
stated it applied to disclosure by the client.

We find from the cases great difference of opinion
among learned judges as to the soundness of the distinc-
tion contended for : Lord Brougham, Sir James Wigram
and Sir Knight Bruce, and, at one time certainly, f^ir

Page Wood, holdingthedistinction unsound in principle,
and that all communications between solicitor and client,*

at whatever time made, should be protected from dis-

: u
I I

(a) 28 L.
J. Cby. 780.
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covery, whether sought from the client or the sohcitor.

Macnonaid Ou the othcr haiid, Lord Langdale and Lord Cottenham
I'uuAau. haveexpreHsedcontraryopinions.anditisnotimprobable

that the Lord Chancellor took occasion to say what he
did in Gbjn v. CaulfieM, in consequence of what had
fallen from Sir Knight Bruce, in Peone v. Pearse.

But whatever may have beou the opinions of learned
judges, the cases decided upon the point preponderate
in favor of compelling the disclosure where the com-
munication has not been pending, or in anticipation of
litigation, and the disclosure is sought from the client.

Peurse v. Pearse can hardly, indeed, be called a decision
the other way, as that case, as well as Manser v. Dix,
did not proceed upon the general question, but upon
the discovery sought, being between vendor and pm--
chaser upon a question of title.

jii.i«nM>nt. '" this state of the authorities, therefore, 1 must hold
that Mr. Coulson was bound to produce the documents
demanded of hifn by the plaintiff's solicitor. I allow
tlic exception to the Master's certiticate.

Wrstbrookj; v. The Attoiiney-General.

Pleading—Misjoinder.

J^everal persons being in possession of separate portions of crown
limd filed a bill, claiming to have, by the invariable usage of tht
^'overnment, a pre-emptive right, each to the portion he was iu

possession of, alleging that a patent had been obtained for all the
lands by a defendant through fraud, and praying that the patent
might be rescinded. A demurrer to the bill for misjoinder was
allowed.

The ])ill in this cause was tiled by Peter Westbrouke,
James Rcid, and thirteen others, against The Attorney-
(hneral for Upper (linfida, the Corporation of the

Town of Brautford, and the Grand River Navigation
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VM

ml

brook <

V.

Attoruev-

Company, reciting the act incorporating the defendants, 1865
the Company, their right to acquire lands under vv

certain restrictions for the purposes of the Company ,-

that the Company had improperly made claim to' a
certain tract of laud in the township of Brantford.
containing 98,' acres, in portions of which the plaintiffs
were respectively in possession of ; and which tract
comprised about one-half of the village of Cayuga ; and
setting forth particularly the portion thereof held by
each plaintiff. The bill then stated the proceedings by
which the defendants, the Company, obtained a patent
for the lands, charging, that had the Crown been made
acquainted with the fact of the possession of the plain-
tiffs, it would have refused to grant the lands to the
Company

.• and prayed, under the circumstances, that
the patent might be rescinded.

The defendants, other than The Attorney-General,
demm-red to this bill on the ground of misjoinder of
plaintiffs, and for want of equity.

Mr. Eoaf, Q.C., in support of the demurrers,

Mr. Blake, Q.C., c(mtra.

MowAT, V.C—This case came before me on demur^
rew to the plaintiffs' bill by two of the defendants, the
Town of Brantford and the Grand Hiver Navigation
Company. The learned counsel for these defendants Jad,m,»,.
argued that the bill was objectionable on the ground of
multifariousness, or rather misjoinder, as well as for
want of equity. I have come to the conclusion that the
foi-mer objection is sufficient to dispose of the demurrers.

The object of the l)ilj is to set aside a piitent for
certain landf;, as having been issued through fraud, error,
and improvidence. The plaintiffs allege that they were
fospectively, in posHesslou of portions of the property
for many years before the patent was applied for ; that
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Westbrooke

Attorne

1865. they have continued in possession until now ; that they
have made large improvements, each on his own parcel

;

and that these, and other facts which they set forth,

.1 were concealed, from the Crown by the defendants
the patentees. The bill contains the usual allegations

as to the custom of the government in dealing with

.

unpatented lands which persons have taken possession

of and improved ; and alleges that if the facts set forth

in the bill had been known to the Crown, the patent
would not have been isaued. The claim of the plaintiffs

is not a joint claim ; there is no part of the land in

respect of which they set up any community of interest ;

but each sets up a separate and entirely unconnected
and independentclaimtocon8ideration,in respect of tho,

distinct parcel he occupies ; and this being so, the
abjection is, that they cannot unite as plaintiffs in one
suit.

Since the Orders of the 8rd June, 1853, an objec-

judgmeni. tjon as to misjoinder of plaintiffs can seldom be taken
with effect at the hearing of a cause ; but it was not
contended before me that the objection might not still

be taken on demurrer; and what occurred in Beechin<j

V. Lloyd, (a) is sufficient to shew that it may.

As CO objections for multifariousness. Lord Cotten-

Imm observed, in Campbell v. McKay, (b) that " it is not

\ ery easy, a priori, to say what exactly is or ought to

be the line regulating the course of pleading upon this

point. All that can be done is, in each particular cas*:!

as it arises, to consider whether it comes nearer to one
class of decisions or the other;" namely, those in which
the objection has been allowed, or those in which it has
been overruled. Amongst the reported decisions on the

subject of misjoinder, the one most like the present is

Hudson v. Maddison (o) ; and, without making any

^Hf| (a) 3 Drewry 327.

(c) la Sim. 416.

(6) I M. iV C. 6ai.
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general observations on the cases, it is sufficient to sav. 1865
that I am unable to distinguish that case satisfactorily ^^.^^from the present. The bill there was filed by five J^^
persons occupying separate tenements, to restrain the

"^""^'"^

defendants from erecting a steam engine and chimney
in the neighbourhood of the plaintiffs' houses, on the
ground that the steam engine would be a nuisance to the
plamtiffs

;
the Vice-Chancellor held that there was a

misjomder. This judgment was acquiesced in bv the
parties

;
and I cannot find that its soundness has'^ever

been questioned since. Now, those five plaintiffs had
as much a common interest in preventing the nuisance
as the fifteen plaintiffs in this suit have in rescinding
the patent. Mr. Blake, in resisting the objection for
misjoinder, argued that the patent could not be set
aside in part

;
that it must be set aside altogether or not

at all. But a like observation is still more clearly iruem regard to such relief as was sought in the case in
Simons. The erection there, if interfered with at all,
could not have been restrained as to one defendant,'
and yet proceeded with as to the others.

,

The learned counsel for the plaintiffs further said,
t^at two or more judgment creditors might unite in a
bill to set aside a fraudulent deed executed by their
debtoi:. In such a case there would perhaps be less
ground for the apprehension that a defendant might
have different answers to make to the several plaintiffs
than in some of the cases in which the objection for
misjoinder has been allowed. But I am not aware of
any decision in England or here to the effect suggested
by the learned counsel. There are such decisions by
some of the courts of the neighboring Republic • and
Mr. Justice- Stor^, in the text of his book on Equity
Juns].i-udeace, has stated the doctrine in accordance
with these decisions; but the terms in which he has
stated it, and the notes he has added, plainly show that
learned Jurist was of opinion that the proi^ositiou was

Judgment.

fi^^K

] ^^1

-^H^l flmM'WM^

if
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J^866^
not supported by English authorities, or even recon-

wedtbrooke cilablo with them, (a) .

'

Aitorney-
Geuer.'I I am not satisfied that expense would be saved by

sanctioning the bill in its present form, and am there-
fore of opinion, upon the whole, that the demurrort*
should be allowed.

^

Slater v. Youno.

Practice.

A. having an interest in improvements for which, in a suit betw-een
B., his vendor, and C, B. obtained a decree. Held, that A. could
not, by petition, make himself a party to such suit ; and that his
remedy was by bill.-

This was a petition by one Morrison, setting forth

that he was entitled to the value of certain improve-
statemew. mcnts Ordered to be paid for by the plaintifif, rnd pray-

ing to be added as a party to the suit.

Mr. A. Crooks, Q.C., in support of the petition.

Mr. Fitzgerald, for the plaintiff, admitted that tb«
petitioner was the person entitled to be paid for the
improvements, but submitted that his right could not
be enforced, if at all. by petition ; but must be the
subject of a new bill.

Mr. Blake, for defendant.

The only question discussed was as to the regularity

of the petition, in support of it the following authori-

ties were referred to

:

Diliy v. Doig {lA, The Mayor, tic, of York v. IHl-

kington (c), Weale v. The Middlesex Water Works

{a) Vide Story. Eq. fur sees. i86, 537«i, ed. of 1853 ; Dilly v. Doig,

(b) 2 Ves. Jr. 486. (r) J Atk. ^83.
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Co., {a)Leey, Lee, (b) Lewis v. Clowes, (c) Dyson vMorr., id) ^angdale v. Gill, (e) Corn,nerell\ ZCJ]Smith 8 Practice, 804-807-8. (last ed.)

MowAT y.C.-The defendant Torrance purchased«ome land from one of several co-trustees, and ente ed
inopossessxonandnaadeimprovements. ihecout onthe hearing, set aside the sale and ordered tkat

It now appears that before the institution of the suit

Tettt^
^^rovements on this part of the propert;were made hyMomson, and Morrison petitions that hemay have the benefit of the decree, soL as rellte tothese improvements. The plaintiff consents to theprayer of the petition, but Mr. Fit.gerald objects th i—

•

.W«o„ cannot proceed by petition, and th^t if he is^^ntitled to relief he must file his bill.

I think this is so. I have examined all the casesreferred to by Mr. Crooks. None of them is an aX!
Ind ^T"^"""''"

''^''' ^"*''^^* ^^^«*^d before the suitand who was not made a party to it, bringing himsdfmto
1 by petition; and the case does not col iTthinany of the General Orders of this court.

A party who acquires an interest after a suit isinstituted, 18 in a different position.

According to the old pracUce this case would clearlyhave been one for a bill, a u-^ for an original bill • not abd of any of those class., ol b Us whfch th Leta!Orders of the court have a-vlished, and for which othe

lit\ I I Xr ur ,.o
: - - J- '- •-

. jioJJU.
^'^ i^J^'^ ^D^pp- S 'i^li:\\l''''

""• ""• ' """ "'''' ^PP'
(«) I Sm Giff. 24. (/) 2 Drew 194.

VOL. XI.
20
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Black v. Black.

Practice—Set -off after bill dismissed.

On the dismissal of a bill, costs were taxed to the defendants and
execution issued against the plaintiff, which was returned " nulla

bona." Two of the defendants as administrators held moneys,

part of which would, on distribution, belong to the plaintiff, and
which they now applied for leave to set-off against the taxed costs.

Under the circumstances the motion was refused.

The decree reported ante vol. ix., p. 403, having beea

reversed and the bill dismissed with costs, by the Court

of Appeal, such costs were taxed and an execution

therefor issued by the defendants. It proved difficult

or impossible to obtain satisfaction, and this was an
application by twp defendants, Charles and John Blacky

holding moneys of the intestate's estate in their hands,^

for an order to set-oflfthe share of such moneys belong-

ing to the plaintiff against the sum due for coats.

No distribution of such funds had been consented to>

by the plaintiff.

Mr. R. Sullivim, for the applicants, cited WiUon v.,

Switzer, (a) Mileham v. Eicke, (h) Allen v. Impett, (r>

Case V. Roberts, (d).

Mr. Rae contra, contended that the court had in this

suit no jtirisdiction to interfere.

Spraooe,V.C.—The plaintiff 's bill stands dismissecJ

out of court with coats : the defendants are Cliarleif

Black, John Black, and several others. Charles and

John Black are administrators of the estate of John

Black ; and the plaintiff, as one of the next of kin of

John Black, is entitled to a certain sum which is in the

hands of Chas. and John Black, as such administrators

;

(a) Chan. Cham. Reports 75.
{c) « Taunton 263.

(6) 3 M. &. VV, 407.
{d) Holt. N. P. C. 500.
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and to a further sum as one of the heirs of John Black

John Black have received. The defendants appear tobe unable to obtain satisfaction of the above cosTs bywnt of execution, and they ask for an orde. of th'scourt allowing them to retain the amount out of the

are all heirs and next of kin of John Black.

have to come to this court in the matter. The fundsm the hands of Charles and John Black a.-e not under

two of their number may be permitted to make aparticuar disposition ofthem; andfurther, if thTy hivea ngb to retain out of them the amount u these coststhere is nothing to prevent their doing so. whe calledupon^to account for them, such application of th

t

would be a proper accounting: and they do not needthe intervention of this court. I do not say that th yhave such right
:
and it would not be for melo give an

v

opinion as to whether they have or not. unS thepractical interposition of the court becomes necesea^-y

me^tthis'diffi' r%*'
"^''^' ""'• '"'''''"' -f^rs memeet this difficulty. I must therefore refuse this annlication with costs. P^^*"

271

1865.

Black
V.

Blank.

Judgment.
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McFadoen v. Stewart.

^.
Practice—Real estate partnership assets—Brief—Costs.

A bill was filed by a surviving partner against the representatives of
the deceased partner, praying an account of certain partnership
deahngs, to which a demurrer for want of equity was allowed, on
the ground that the relief sought was barred by the lapse of more
than six years between the death of the deceased partner and the
filing of the bill

: but leave was given to amend, with a viev/ of
shewing that certain lands held by the deceased partner, and
which had descended to his heir-at-law, had been purchased with
partnership assets, and that therefore there was a resulting trust
in favor of the plaintiff.

The court, being dissatisfied with the mode in which the argument
was conducted, and the brief of the pleadings had been prepared,
though it allowed a demurrer to the bill, liquidated thfi costs at
$10 only.

The bill in this cause was filed by Colin McFadgen
against Jane Stewart, administratrix of the late Htigh
McFadgen, his infant children, and Robert Stewart,

Statement, and Set forth that the plaintiff and the said late Hiigh
McFadgen formerly carried on business together as
blacksmiths, in the township of Eldon, which business
was conducted from the 9th day of September, 1815,
till the dea+h of Hugh McFadgen, intestate, on the 6th
of February, 3863: that the said partnership firm

acquired certain real estate as their joint property, but
which was conveyed to the said Hugh McFadgen alone.

The bill prayed that the affairs of the partnership
might be wound up and settled under the decree of

this court.

The defendant, Robert Stewart, husband of the ad-

ministratrix, demurred to the bill for want of equity.

Mr. Blevina, for the demurrer, cited Oreig v. Green,
(a) Hoare v. Parke, {b) Prance v. Simpson, (c) Tatam
V. Williams, (d) Kobler v. Reynolds, (e) Lindley on Part-

nership, 670.

(fl) Ant6 vol. vi.. D. 2'*o.

(c) Kay 678.

(«) 26 L.
J. Chy. 415.

b) 8 Sim. 51.

d) 3 Hare. 347.



CHANCERY h^.PORTS.

wafsofw bv^T^n";."""""'
""""""''"J '"at more

»liip. 1 he lands having been bought daring the ex

w rr: n„ h 'T^f"^' " "'" '^ P-umed h^were ao purehased with partnership moneys in whichcase a i-esnlting trust would arise : besides th! hill
e-pressly states that plaintiff has paid off deU dby the partnership, and that he has'also pa d part „.e purchase money or the lands since tL deC

278

1865.

McFadgen
V.

Stewart.

ne was a partner m business with the latP FT.,ni.

Ti' h", ^ P^'-'"«"''iP was dissolved by the deSo!m,k McFaU„en, and he alleges that he and liuaMcladgeu acquired as partnership property and3
"irerwhich*' it^rr''' ""^'" ^-^^ '-»
ir.TT J ,

^^^^ ^®^'^ conveyed to Tluah

IToUkiT; '"'J'""''
™'^ '- '-^ P"' <rf heassets of the partnership

; and that on the death of

pltdt&d'"'"'f '

'"^ '^«'" -tatetre.';passed to his children, who are made defendants.

The prayer of the bill is for an account of tl,„
partnership dealings and transaction, only"Ire L noprayer for general relief. The bill was filed SorSepr
1864. The demurrer is by the husband of the admS:trate, and is general for want of equity. The g^Zdof demurrer urged upon argument is, that thfclainor an account of partnership dealings was tarclTvlapse of time before the aiingof the Ml . a^d t^e cas^

;:e™fr„;r
*^^ °^-«°» -^ ^-»^en".z'

As pnt by the bill, there were partnership dea mps •

purchased; and the purchase of these lands a Ihllegal estatem them having descended to the heirs o! the



274 CHANCERY RRPORT8.

1H65. deceased partner seems to be alleged, as shewini:^ \v)iy

McF^glii the heirs are made parties. The lands are called !i -.seta

Stewart, of the partncrshij), but whether it is thereby inti-ii'.Ied

to be alleged that they are, as between the plaintiffand

the estate of his late partner, personal estate, does not

appear. I should rather infer that it is intended to be

so alleged. By the frame of the bill and the prayer,

the purchase of the lands is put as part of the dealings

of the partnership, of the whole of which dealings an

account is sought: and the account of which dealings

as ii whole is barred by the statute of limitations, or

by analogy to it.

There may be a view in which the rights of the

plaintiff as to those lands are not barred. If purchased

with partnership moneys, there would be a resulting

trust in fa', ii..* of the partners, other than the one to

whom thej t,r: conveyed. As to whether that would
Judgment,

^j^j^g ^j.^j.^jj y^^^ ^^f ^.j^g j.jjjg ap2)lying to the taking of

partnership ;.' :ounts, I express no opinion. The rights

of the plaintiff are not so put by the bill, but they are

put otherwise by the bill ; nor were they so presented

in argument, and I must add that the case was very

little argued.

I must allow the demurrer to the bill as framed,

and with costs, which I fix at $10 : and I fix them at

that sum in part because the brief should v)e disallowed.

It does not state when the bill was filed, a cardinal

point in the argument ; and contains a very erroneous

copy of the bill. I had to send for the original to see

what the bill really a'leges and when it was filed.
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IWPH V. The Upper Canada Building Society. i
Practitt—Making parties to bill~liuilding societies.

«Jnless where the parties to be charged are too numerous to L^-
macU- i^rties ro the bill, or there is s, ne other special reason
the 42nd of the General Orders of 3rd June. .853. is confir
cases where no direct relief is sought against the parties
added

,

or where the object is to bind the.r interests by the pro-
ceedings in a manner similar to what is provided for by the 6th of
the same s^^rders.

A dec. e was obtained in a suit by a shareholder ofa building society
suing on behalf of himself and all other shareholders, for the
a.lm.n.stration

, the assets of the Society, 'and charging the
directors with losses which had been sustained

:

Hrld. that persons who had ceased to be directors before the suit

'

was comn.c-nced could not oe made parties in th^ Master's office.

This wa« an application l,y Charles Maqrath and
Henry Ihncxell, to be disrhavfred from being parties to
<}ertaii' suits (nowconsoliilated) in resfx;, \ of the affairs
of tht Upper Canada Builditu, Society. Ihey were
made parties in the .Vfaster's oliice.

It appeared that fo suits had b« en brought, each
by a shareholder of the Sonety on behalf of himself
and all other shareholders.

1856.

Sutemout.

The only defendants were thePresident and Tre;isurer.

The bills were stated to be in subBtantially the same
terms. The bill in which liolph was plaintiff alleged
that the company was incorporated in March, 1848

;

that the monthly dues payable by shareholders up to
the Ist July, 1858, were ascertained, and were held by
the President and Directors to be sufficient to pay up
their shares in full ; that no calls were made aft. rwards

;

that the directors had paid many shareholders in full,'

without taking into account losses, or probable losses,
on bad investments, and without taking any st -urityfor
the return, if necessary, of what was so paid ; that the
plaintiffs and many other shareholders had received

H n

'm
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J866^ nothing on account of their shares ; that the business
Roiph of the Society had ceased

; that no election of directors

Vng^^s^?;}^
^^^'^ **^^" place for several years ; and that the direc-
tors last elected had continued to act since.

Besides containing some charges of niJKconduct
against the defendants, the President and Treasurer, tlie
bill alleged that large sums which had been received oinco
the Society ceased its operations had been improperly
applied by the defendants and the directors, or by
someor one of them

; thatthe directors had invested the
funds of the Society in bad and insufficient securities,
from which considerable losses had resulted ; that the
borrowing members numbered several hundreds ; that
the non -borrowing or investingmembers.to which class
the plaintiff belonged, consisted of more than one
hundred

;
and that the names of the shareholdcTs of

either class, or of the directors last elected, were un-

s...e„e„,.
'^"own *o the plaintiff, and he asked a discovery
thereof from the defendants.

The bill prayed for an account to be taken of
all moneys received by the said directors and treas-
urer, or any or either of them, or which, but for
their wilful neglect or default, might have been so
received,—ofallmoneys they hadexpended,all advances
and loans by the Society, all losses and all securities
taken for lossen, and all assets of the Society.- that tho
assets remaining should be realized, and should be
applied to pay the shareholders what they were entitled
to

;
and that all necessaryaccounts should be taken, and

directions given. The bill prayed also for an injunction
and a receiver, and for general relief. The bills in two
of the cases were taken pro con/esno against both defen-
dants, and decrees were made in 1862 against the
defendants and the directors, according to the i)rayer
of the bills

; and it was ordered by each decree that the
Nfaster should make said directors parties in his office.

I^'urther directionH and costs were reserved.
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On the 17th January, 1863. the parties who made the 1865
present app,cation were served in one of the suits, with "Ko^rhe proceedings appointed for making persons pirties ., rt,.
.n the Master's office. On the 26th Jan' ar;, L'es a"'- -'-

that Ralph should have the conduct of theconsoh-dated
Bu.t. Ou the 2l9t March, in the same year, an order
was made directing the Master ic make the same inqui-
ries m the two suits in which there had been no decree
as m the two in which decrees had been pronounced:
i he present applicants were no parties to these orders
and were not named in them. An abatement shorti

v

atierw-ards took place. When the suit had been revived
an order was made (8th of February, 1865.) directin.^
tnat the order of consolidation should be amended bvadding thereto the names of the present applicants, as
wel asot some other persons who had also been made su.,,.,..
parties in the Master's office; that the consolidated
emt should be in the same plight and condition as if
all these persons had been parties to the order of
consolidation; and that they should be af, liberty tomove against the order within fourteen days. All these
orders were made by his Lordship the Chancellor in
Chambers, and the present application was to Vice-
Chancellor Mowat in court, in pursuance of the leave
granted by the last order.

Mr. Crickmore, in support of the motion.

Mr. George Murray contra.

MowAT, V.C.-IIis LonJ.hip the C lancellor has in-
formed me rhatall the facts connected with this applica-
tion were before him ; and that he was of opinion that
nnder the circumstances, the two gentlemen who now
apply ought not to be barred from nmkingtheirapplica-
fon by the delay which has taken place since they v,^v^
served with the decree, nor by any proceedings' whirl.

y

m
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J.865^1iave I>eeM liacl on tlioir part in tlio Master's office

Roiph under the decree.

V.C. Build
ioK Society. I eliall only consider, therelore, wlietlier, apart from

all «)I>jcc(ion3 arising from their delay or acquiescence,
they liavo a right to be discharged from being parties
to the suit.

. T lie decrcG was ex parte, and its terms were evidently
not settled by the learned judge before whom the hear-
ing appeurs to have taken place. It is manifestly
impossible to decree parties to be liable who are not at

the time parties to the suit, or represented in it. Yet
the decree, as drawn up, does this. In the cases in

which, by the 6th of the General Orders of 3rd June,
1853, interested parties are dispensed with, parties so

dispensed with are not accounting piirties, or parties

iigainfit whom any direct relief is sought. The first

seven rules refer to cases in which the parties dis-

peiipod with have, or may l>e presumed to have, the
j..dgi.,c,.t

^^,n^. intoi-est as the pliiintitt'. The eigl.»' -ule is not
of this character, but it merely enablf> .lintitf to

sue one of several persons against whom ha has a
joint and several demand, as a plaintiff always may
at law.

The ICth section of the 42nd Order enables the
Master to add parties generally. There is no corres-

ponding provision in England. This section, however
wide in its terms, certainly does not give the Master
authority to supply every defect of parties which the

record was chargeable with oi;iginally, or which may
arise fron subsequent events. The court has expreasly

decided that persons interested as owners of the equity
of redemption, cannot be nnde parties under it; and
in making proviHJon for that specitic case, the court

did not de' .n it fitting that the Master should receive

authority to deal with it The authority was expressly

reserved to the court itself.
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S(». pntwithHtanding the 42iul Onlor. the court Hvmw 1865.
Uj hfKVQ thought it uecc-Hsary to make Hpecial provision ^Roipb""
for iucunihranccrH being made parties by the Master in u c "bu.id.

a suit for tlie foreclosure or sab' of niortgaRed property
"'" '^'""

(«)th February. I8r>8.)

Mortgage tnHes having thus been specitii-ally providtnJ
for, it wdubl Hceni that, except wliere the parties to b«-

<harg<!d ar«' too luunerouH to bi- made purtieH to the bill,

or when- there is some other special reason, the 42nd
Ordei- must be confined to eases where no direct relief
is Houglit against tb.- parties to be added. .>r wliere the
object is merely that they may be bound by the pro-
ceedings in a manner analogous to '.\bat is provide!
f<»r by the (5th Order of Jbd .fmie, ISiiH.

Where parties eould not have been compelled to
becom.« parti.^s by the Master, but have chosen to
submit to the pro<ce(lings. they are no .loubt bound

;

and where they have ac.niiese..d for a time, the court
would hold them to 1-ive thereby pj.rhKled themseUvs
from objecting, where the facts disclosed shew that they
would be proj-er parties to a bill, and that no paramount
nu(.nvcnience would b,. the result of sanctioning th(>
irn'giilar mode in which they had been brought into
the suit. On the other hand, delay and acts of
n.-quiescence may have less weight where persons are
added as parties against wlumi it does not apju-ar that
a bill would lie.

Juilijuieul.

The present applicants were not directors when the
bill was filed, and no case is made out against them
in respect of their acts when they were directors.

I think it was not argued that Ihev are now directors •

or were so when the bill was filed. It appears from the
nneontradict.'d statements of their affidavits that they

" ' ^"-"^-^i t'' »t; in any Hunse raeuiOeiM of the com-
pany several years before the bill was filed; namely.
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J865^ Rownell in 1855 or 1856, and M(Ufrath in 1858 ; and
%oiph that they never afterwards intermeddled with the com-

ip/si?".,:
^!*°^^ affairs. There has heen no election of directors
since 1853

; and, while the rules provide that porsotis
elected directors shall continue directors until their
successors are chosen, the rules also provide for two
exceptions to this, namely a director's becominK dis-

(lualified, or resigning. These gentlemen having ceased
to be members, it seems clear that they ceased at the
same time to be directors.

As, then, they were not directors when the bill was
filed, and cannot on that gi ound be joined as defendants

,

HO, neither, is any special case made against eith<ir of
them as a ground for making or continuing them an
parties. Nochargeof misconduct against either is stated
to have been made ojit by anything that has come to
light in the cause. If proper parties at all. it must be

judKmrn. on the ground that every one who was at any time a
director, is a proper party under the decree and th(!

practice of the court. Hut I do not think there is any
authority that would justify me in so holding: and I am
therefore of opinion that the motion should be gi-anted,
and these pentlemen discharged from being parties

;

but, under all the circumstances, without costs.

If hereafter facts should come to light showing that
they were guilty of negligence while directors, and that
losses which they are liable to make good have in con-
Kequen(;o been sustained, a bill nuvy be filed against
them, notwithstaudir.g the presi^it order.
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Thk Attornry-(}knkiul v. McNulty.
1865.

Grant from the Crown -Notice ~Poi session.

A patent was .«.ue<! to ^.. in consideration of .mprovements havinKbeen made on the land, but the benefit of these improvements hadon an arburation between A and B.. been adjudged to B. andthe adjud.cat.on was ,n no way impeached or discredited ; and itwas shewn to be the settled policy an.l practice of the Crown to.Mue patents m such cases to those entitled to the benefit of theimprovements

Held, that thouKh the award was known to the officers of the Govern-ment when the pat-mt was issued, the patent should be set aside

fraLd an^ i'n
-^"r'-^^"-"'. - "aving been issued through

Iraud and m error and improvidence.

^
tllrCrowr''^

^"^ "*'"' *'"'°"* ""•'" """"' ^ "• "P =»«'»'"»•

'''iTvt?nor"'r' "k"
•'"•' °' •"'' ""'*" '"'^'"« -—-«»• -i'hour

of such .i„r '" '"'"^''""" ^' "" P"*'' ''^"^ ^'^^ °°«''^''

This was an information against a patentee of the su.«.,o,l>rown, ,/o/tM A/oA'«Z^j/, and against Itichard Cuthbert
his vendee of part of the property, for the repeal of thJ
patent, as having been issued in error or mistake within
the meaning of the statute.

The relator was Mietuiel MeGuire, who, before the
patent issued, had purchased the property from ^u«Ao«V
McNulty. Anthony McNuUy'8 title will appe mffi-
oiently on reference to the case of the A ttorney-y ^ral
V. McNulty, reported ante volume viii., page" 824.

This case came on originally for hearing before the
late Vice-chancellor Eatfin.

Mr. lirouyh, Q.C., for the Attorney.General.

Mr. Hector, for the defendants.

Ebtkn. V.C—In disposing of this case I shall
a«8umf> ..'fi facts which appear from the papers to
have occurred, although they may not be legally
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McNulir.

Judcment.

1866. proved, inasmuch as I think they arc insuflScient to

Attorney- prevent a decree for the avoidance of these patents.

It seems I was under some misapprehension in pro-

nouncing the judgment in the former case. It appeared
to me on that occasion that although the documentH
may have been in the possession of the Crown, their

existence and effect were not present to the mind of the

officer of the Crown when he directed the patents to

issue. It appears, however, that when the Commissioner
of Crown Lands ordered these patents to be completed,

he was perfectly aware of the disputes which had existed

between these parties, and of the arbitration which had
been resorted to in order to settle those disputes, and of

the award which had been made upon that occasion.

These were the oaly facts which it was material that

the Crown should know. The question* is, whether,

imder these circumstances, it is proper that the court

should declare these patents void.

The acv of Parliament under which the proceeding is

instituted. il6 Vic, ch. 169, sees. 18 and 21 : C. S. C.

ch. 22, sec. 25,
\
is remarkable in its phraseology, which

indicates anxiety on the part of the Legislature to include

every case that could possibly occur. First, it mentions
all patents obtained by fraud, —a large class of cases.

Second, all patents issued in error, which would seem to

cover all other <,a8es, for if a patent be improperly
issued, it roust I>e, it would seem, through fraud or

through mistake without fraud. But the Legislature

advances a step farther, and includes all patents issued
" in improvidence." That is, as I understand the expres-

sion, patents issued, not through fraud nor in mistake,

but hastily, incautiously, unadvisedly, to the injury of

its own rights, or the rights of the subject. It is, I

apprehend, (piite clear that the Legislature, in enacting

this provision, introduced no new law. The Crown
always had the power to repeal its letters patent issued

under such circumstances. The question is, whether
these patents come under any of these heads.
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I have already expressed the opinion that it was the 186/5
duty of Mr. McNulty to mention in his petition the TuJm^
arbitration and award which had occurred in this case, ^T"'
and that their suppression, although he might have

""'''""'•

considered it as justifiable, must be regarded in this
court as a fraud. It would appear, however, that these
facts were known to the Government at the time the
patents were issued, and therefore that their suppres-
sion was innocuous. Does it therefore follow that
these patents are to be sustained, and that the Crown
IB to be precluded from recalling its act ? The grant
was unquestionably made in consideration of the
improvements. The benefit of these improvements
had been adjudged to Anthmif McNultii by a tribunal
chosen by both parties. It is quite clear that the
Crown would consider this adjudication binding, unless
it was in some way impeached or discredited. To i"<*'""">«-

award the patiuit to John McNulty, in consideration
of improvements which had been adjudged to Anthony
McNulty by arbitrators chosen by both parties to deter-
mine that question, was an improvident act. TheCrown
is authorized to repeal any patent issued hastily and
incautiously to the injury of its own rights or the rights
of any of its subjects. This patent was issued at the
direction of the Commissioner of Crown Lands, without
a due regard, as I think, to the rights conferred by the
award.

It is not sufficient to say that these rights were
not strictly legal rights : that the Crown could dis-
regard them. The Crown intended to respect them

:

and its instructions to its officers were to respect them.
These patents were issued in pursuance of this order in
Council, and for the purpose of carrying it into effect.
They were issued upon the sole authority of the officer
of the Crown, without a due regard to rights which the
Crown intended to respect. They were intended
by the Crown t.n enforce rights which they in fact
violated. They were issued, I think, " through fraud

J.

• 4

''

il

i
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J1866.
and in error and improvidence," within the meaning

Aiiorney of the act of parliament, and outrht to ho declared void.

Under the circuniHtanct-H. I think the decree should
be without costs.

nera

McNiilty

jiidKinent.

The Vice-chancellor, after delivering the foregoing
judgment, expressed a desire that a further argument
should take place as to the right of the Crown against
the patentee's vendee, who had set up the defence of a
purchase for value without notice.

The further argument took place before Vice-Chan-
cellor Mowat, when the same council appeared for the
parties respectively.

MowAT, V.C.—Two points only have been argued
before me, namely, whether the defence of a purchase
for value without notice is available against the Crowu ;

and if it is available, whether notice is sufficiently

proved against the purchaser.

On the first point Cummings v. Forreater, (a) 2 Insti-

tute, 718, and liaeon's Abr. Title Grant, H. 8, were cited

as supporting the contention of the relator. No
authorities were cited on the part of the defendant.

In Cummings v. Forrester Sir Thomas Plumer spoke
of the jealousy with which the law regards questions
involving the rights of the Crown, and observed .—
" The power of calling back its grants when made
under mistake is not like any right possessed by indi-

viduals, for. when it has been deceived, the grant may
bo recalled notwithstanding any derivative title depend-
ing upon it." This was not the ground on which the
decision of the case proceeded, but I see no reason to

doubt that the learned judge stated correctly the rule
on which a court of equity acts in such cases.

The doctrine laid down is in accordance with the
rule as to goods, that a sale in market overt, which would

(a) a J. a W. 334.
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be allicienl to cl.»„g„ i|,„ pri„rit ,, „„, ,, ^^,

they belong to the Crown. A..orn.,.

Tho principle on which this court hIIowb the defenceof a purchase for value without notice is that the

plaintiff: and that between jmrsons haviuR equal^u.tu. th,s eourt will not interfere on either 'iSeBut I take th.s rule to be inapplicable whore tlu Q a en
8 concerned • u.r amongHt the n.any respects in wh cS

boselff 1- "? "«"' *'• "'^^ ^'^'^-'' '''ff- from
thoseaffecting private jK-rsons. is the established princi-pie that, where the right of flu. Queen an.l that of »subject meet at one and the same time, the right of theQueen shal be preserved. I appn-hend this .lf„ti„a ^
.8 as obhgatorvon courts of equity as o„ courts of law;and hat .„ the present case. th.. rule to be acted upon
i8 not pot,or est ro,nli,iodrfe„dn,tis, but .i.'tur di,,niori

Tins conclusion accords with the view taken bv hisLordslnp the Chancellor, in Stnen. v. Cook. («,

"""-^

As to the second point argued before me. there isevidence that the relator was in possession at tho mein question, but no evidence that the purchaser \Zno ce of such possession ^r.Une. v. />.«..//. ,7.) in anauthority that notice in s^cu a case is assumed. WdJustice K.u,,}^nrnre laid down the rule in these term
lapprehend that by tho laws of Kngland. when a man

IB of ru^ht and ./. facn in the possession of a corporal
hereditament, he inentitledtoimpute knowledge of that
possession to all who deal for any interes' m theproperty conflicting or inconsistent with the title oralleged title under which he is in possession, or whichhe has a right to connect with his possession of the
property. But my opinion on the first point renders
this second point immaterial.
The decree will therefore declare the patent void asagainst both defendants.

HI

(«) Ante vol. x. 410.

VOL. XI.
(6) 8 DeG. McN. & G. 37a

21
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BlAIN V. TERRYBEnnY.

I

SUIVBMIt.

Miirepresentation by a married woman—Truitte and cestui qut trust

—Purchase by trustee.

Where a married woman joined with her husband in making misre-

presentations to the executor of a deceased person in order to

obtain possession of a chattel belonging to the testator, the court,

upon appeal from the Master, htld her to be responsible for such

misrepresentation equally with a person sui juris, and overruled

an objection to the finding of the Master, charging her with the

value of the chattel.

Where a trustee deals with his cestui que trust for the conveyance to

himself of any portion of the trust property, it rests with the

trustee to shew that everything in connection with the transfer

was fair and just.

The decree directed the usual administration ac-

counts, which were takenby the Master at Hamilton, who
reported, among other things, that he had not charged

the defendant with any interest received byhim on the

purchasemoney of the Kramer lot,the papers connected

with which formed the subject of the claim donatio

mortis causd already adjudicated upon, ante vol. ix., 286.

The Master charged the defendant with a thrash-

ing machine, as part of the testator's property, but

found that in the distribution uf the estate the plaintiff

should be charged with its value, as being delivered

by the defendant to her after testator's death

;

that the whole share of the testator's widow, under

such distribution, belonged to the defendant, by

virtue of a conveyance under seal, bearing date the

27th of November, 1863. After that the whole share of

Margaret Spawti should be given to the defendant, it

huving been duly conveyed to him by an instrument,

under seal, of the 19th of March, 1856.

The plaintiff, and Mary and George Young, Eliza-

beth, Blackstone, and Margaret Spawn, made parties in

the Master's office, appealed from the report on the

following, amongst other grounds :—Because the defen-

dant was not charged with interest on the purchase
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moneyof the Kramer lot; because the Master reported Ifir.that the plaintiff should he charsod with th. „ , J^^?L
machine.whiletheevide„ceshew^dt::t^^^^^^^^^^^
to the hushand of the plaintiff, and cannot I. ZZTa

"

against her m a suit brought in her own right and hatas to that and other matters, the Master re^^^^^^^ma ters not referred to him ; and that theTeSa^^
take It for the benefit of the estate ; and so as o the^^chase from Margaret Spa.n ; and that the deed f^olher only operates as a discharge of her interest In^not as a transfer to the defendant

; and that sh 'conveyed while ignorant of the true state of fac's. andthat the conveyance was obtained from her t tSefraud and misrepresentation of the defendant.

The defendant also appealed because the Master had
.r^oneouslychargedhimtwicewithonesumof

$73190Ihis was a plain mistake, and was corrected by th;
'

consent of the solicitors for the other pLZ ^

Aat^ *^-!
'^''^"y*"^^ by Margaret Spawn to thedefendant It appeared that a suit for specmc perLmance had been brought by one Van.afner, as'al^n"of Kramer against Terryberry, (a) and evidence was

was taken in he presence of Mrs. Spawn^s solicitorShe had previously filed a bill against Terryler^ fo^an account which was intended to question thT^alidity of that gift, but upon hearing that evidence thtwas no further proceeded with. L.agrTrTre^'b^ was heard in June, and decided in SeptembT
1866. Long disputes had existed between Mrs5,«.n', husband and Terryberry.- Spa.nli^^,
certain lands by deeds from the testator. 2TITerryberry insisted were forgeries, and that theTantdescended to him as heir^law^,o,3 of ejectment

fa) See ante, vol. v., 324.

' H

; I
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1865. had been brought, and a protracted litigation carried oa
Biain between them with varying succeas. Spawn died in

Terr^berry. 1852, having by his will devised his real estate to

trustees, for the benefit of his wife and children. The
will contained a power of appointing new trustees, which
had been exercised, and Mrs. Spaivn substituted for a
deceased trustee, and with Vanwagner and Galbraith

were trustees of <S/)rtMH's estate. Under these circum-

Btances the deed of the IDth of March, 1856, was
executed, which was signed by these trustees, Peter B.
Sphon, a relative and solicitor of Mrs. Spawn and
Terryhcrry, and after reciting Spawn's will, the

appointment of Mrs. Spatcn as a trustee, and Gal-

braith'8 desire of being discharged from the trusts,

Peter B. S})honvf&a substituted as trustee in Galbraith'

s

place, and after futther reciting the conflicting claims

of Spau'u and Terrybcrry to certain lands, and that

the trustees had compromised the same with Terryberry

and agreed to assign them to him for the consideration
sutemem.

thereinafter rientioned, and that in consideration of

that agreement and the premises, Mrs. Spawn had
agreed to release her dower in those lands, and all

claims and demands upon the estate or residue of the
estate of the testator : it was witnessed that the trus-

tees, in consideration of i;6'25, conveyed and released

the said lands to Terryberry, and Mrs. Spawn re-

leased her dowor therein, and any claim she could in

any way have to them, and it was further witnessed

that Mrs. Spawn, in consideration of the premises, and
of 5s., released, acquitted, and discharged Terryberry

from all rights, claims, and demands whatsoever, both

at law and in equity, and from all actions, complaints,

and suits, for any and all rights, claims, and demands,
of her, the said Mrs. Spawn, upon the estate or effects

of the testator of whatever nature or description, and
whether the same might be urged against Terryberry,

as executor, or otherwise, howsoever, and particularly

in respect of the Kramer lot, or the purchase money
thereof : and then followed covenants that the trustees
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had done no act to defeat the intention of that deed,and for further assurance.

289

1866.

BlainMr J
J

. Sphon Mr. J. Paternon, Mr. Cnckmore, and -^'"xberr,.

lilsf . "w '^''«^'^« the defendant with themterest received for the purchase money of theKramer lo
.
which must be considered as much heproperty of the estate as the principal.

That the threshing machine was not a donatio mortis

b"^^^^^^^^^^^
^^ ^'-*-^ *« Plaintirs hus-'

As to the conveyances by the widow and Mrs.

Bhould not have inquired or reported about them.

.. '^^l* 'fTu.^''pf''
I'o«ition as executor wholly in-

capact^ited him from dealing with his cesUm one trust
'^'^"°'"'-

Tz/^/fH) "
''""'"'• ^''^ ^''''^^""

'- ^--' (^) ^««

That the Master had rejected evidence to show the
circumstances connected with the execution of the deedby Mrs. Spawn.

That on the evidence adduced the finding was
^rroneous

;
that in such a case the onus was thrownupon the defendant of showing that the plaintiff wasuly informed of all the circumstances, and that a

nli^r' .r i°^
"""^ ^^"'"

'

"^^* *^^ considerationnamed in the deed was only 5s. for the release of this
particular interest, and that the defendant had sostated It in an answer in another suit brought by oneWrrf against him, citing Vandaleur y. BlagraJe, (d)Munch V. Cockercll. (e)

'

i

(«) 3 Dru. & War. 461.
(d) 6 Beav. 565.

(6) 6 Madd. 153, (c) I Cox. 134.

W 5 M. & C. 179.
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1865. That if the deed were held valid, still, as to this

Biain interest, it was only a release, not a conveyance, and
Terryberry. must enuro, therefore, for the benefit of the estate, u^i

for the individual benefit of Terryberry.

Mr. Proudfoot, for Terryberry, as to interest on
the purchase money of the Kramer lot, said that

all the facts appeared upon the report, and if the

defendant were chargeable with the interest, it would
properly come up on further directions ; otherwise, if

defendant were charged now, he might run the risk of
having to pay compound interest.

As to all the matters objected to as exceeding the

reference, they were such as, under the former prac-

tice, the Master ,had a right to consider when the

decree contained a direction to state special circum-
Argumeit. stauces. Gayler v. Fitzjohn. (a) Al-I by our orders,

the Master has the power to state these without
specific reference. (/>) Carpenter v. Wood, (c)

The evidence proved the thrashing machine to have
been given by the defendant to the plaintiif 's husband
on her representation that he desired to have it.

There was no law to prevent a trustee buying from his

cestuis que trust. The rule is that he cannot pm-chase
from himself. Lewin on Trusts, 3rd ed. 463 ; Lvffy.
Lord, (d) In Barton v. Hassard, there were circum-

stances of fraudulent concealment. Watson v. Toone
was a purchase by a trustee from himself, attempted to

be covered by the intervention of trustees. True, the

trustee must be prepared to nrove that the plaintiff was
fully acquainted with her rights, and that an adequate
consideration was given. He accepts that position here,

and submits he has done so. As to the widow, she
does not appeal, and the appellants have no right to

(a) 3 Ks«T?. ^fig.

(c) Ante vol. x., p. 354.

(6) Tayl. Ord. 143.

(d) II Jur. N. S. 50.
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appeal as to her interest. (On this point the Chancellor 1865
agreed with the defendant, and that raatter was not
pressed.)

Blain
».

Terryberry.

As to Mrs. Spawn, her solicitor was shown to have
had the fullest information

; he was a trustee with her-
the £625 was proved to have been paid, and the
release in the deed was in consideration '« of the
premises, and of the sum of 58," and it recited that the
agreement was in consideration of £625 for her interestm the lands, and in her father's (the testator's) estate.
This consideration runs all through, and formed the
basis of the settlement; it was a sum in gross as a
settlement of different claims, and the answer of Terry,
herry in the Secord suit set it out in the same terms,
i he parties were completely at arm's length throughout.

Though in terms a release to Terryherry, it was as

fntPnH1 ?
""

^^'l^^^l^^'
The recital showed it was Ar,.„eo.,

intended to g,ve h.m the interest; his money paid for
It, and the release effectually prevents the plaintiff
from impeaching it, and no one else has a right to the
share thus given up by her.

So far as the appeal seeks to avoid Tie deed on the
ground ot fraud and misrepresctation, there is no
evidence of any-it is in fact disproved; but were it
otlierwise, it cannot l,e impeached in the Master's
oflice, not even by answer to a bill, on such grounds
It must be by a suit for the purpose, citing Carter v
Palmer, (a) Kaina v. Mcintosh, {b)

The refusal of the Master to take evidence is not
made the subject of appeal, and cannot be discussed.

The Chancellor allowed the first ground of appeal on
the subject ot interest, and on a subsequent day said,

(a) n Bli. N, S. 397, (b) Ante vol. x., p. 123.
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1865. The Master has found there was no gift of the thrash-

^i' ing machine by the testator. If so, then tlio plaintift

Terryberry. and her hnsband practised a fraud upon defendant,

which the Master seems to have found. I cannot say

that the evidence dots not justify this. It shews that

the husband and wife combined to get this article, and
a married woman is as responsible for a misre|)re8en-

tation as a j)erson sui juris. It is just that she should

be made responsible here, and I think the evidence was
sufficient to warrant the Master in finding her equally

responsible, a-d therefore overrule this exception.

It is quite true that a trustee, in dealing with bis

eeattiis que tricstent must shew that everything is fair

and al)ove board, but here, upon the evidence, I cannot

see any unfairness had been practised. The only decep-

tion or ignorance of Mrs. Spaivn which is suggested, is

that Jacob Terryberry, the executor, made a claim to a

portion of the property as a donatio mortis cauad.
jndfmeni.

jj jg j^^jj. g^jj j.j,gj. jjg concealed a?iy of the facts from
Mrs. Spawn, but on the contrary, it appears that she

was aware of the evidence on which his claim rested.

It was a somewhat doubtful question whether this claim

could be sustained; ivithsomedifi^crenceof opinion, the

jndgesdecided against it. His sister, Mrs. S;>aii'7i, settled

this and other disputes with Jacob for a certain sum,
and conveyed to him her interest in the estate. After

the lapse of twelve years it is sought to impeach or

question this transaction on the ground of concealment

and undue advantage taken by Jacob. I don't se<f any
thing unfair in the matter. Both he and his sister were
mistaken as to his rights, but having divers matters ia

dispute between them, they settled them together, and
it would be most difficult, if not impossible, now to

readjust them, and I therefore allow the settlement to

stand.

I think, lookin^^ at the whole transaction, that the

effect of the release from Mi*9, Spawn to Jacob is to

give him her share for his own benefit.
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ROBBON V. CAUPKNTEn. 1865.

^*'f*'np,ion-What is capable o/registraHon-Foreign bankruptcy-
^ '^

Notice to debtor and solicitor.

In July. 1859 F being a member of the firm of/?. M. ^Co mortgaged ce,. lands, the property of the firm, to the defenda^c"In September, i860, by the •• Act and Warrant." (under ImririalAct 19 & .0 Vic, ch. 79.) the Sheriff Depute of 1 ana kshi^ nScotland, ail the real and personal estate oiV M ^S .n Ca 'd

"

as wel as .n Scotland, became vested in R. under the bankruptcylaws of that country, as trustees
; and in August, 1 86, , the equity ofredemp..on vested in R. ^ B.as trustees. In June, ,80, C bein.Ignorant of the proceedings in bankruptcy, filed his bill of foreclosure aga.nst F.. who took the copy served on him to /?.' solL

"

but no nofce was taken of it ; and, in ,86.. a final order o foreclosure was obtained and registered by C. who, in ,863. conveyed

redem^Jif '" '^^ ^^ ^ ^ «'ed the prese^nt billS
''daule^'wit^outa' 'f

''"""'" "°"«' '^°"'^'"'"«^ ^"-•»«'-Clause
.

w hout a witness to its execution, and specifying no lands•n Upper Canada, was capable of registration.
'
^

Hed further, that the transferee of real estate transferred in generalterms, must at his peril register the instrument, under "S he

an'haMh"
"'^' '"^"^'T-'^'P' ^ P'-in which the la s lieand that the conduct of the plaintiffs, after service upon F andnotice to R.s solicitor, disentitled them to redeem.

^. '^^^o!!?
'?*'""'''''''' '''''^''''»° the 81 8t of Decem-

ber 1863 by George liohsou, and Alexander Black
and TJithav, lioss, Jamen Mitchell, and John Fiaken
against Austin Burke Carpenter, setting forth thai

"'"""'

lu/^n, in July, 1859, created a mortgage „n certain
lands in the county of Northumberland, for securing
1800 and mterent, at which time he with the defendants
Hossd- Mitchell were carrying on businessas merchants
under the style or firm of Boss, Mitchell d- Co., and
that the premises so conveyed were partnership lands
although standing in the name of Fisken alone.

That on the 28rd of August, 1860, under and by virtue
of the Bankruptcy and Real Securities (Scotland) Act.
ibo/, and The Bankruptcy (Scotland) Amendment Act
1860, sequestration of the estates and effects which

1
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mi

1865. then belonged, or should thereafter belong to the plain-

Robson tiffs, lioHs, Mitchell and Fisken, as a company or

carjiuter. individually, before the date of their being discharged,

was duly awarded by the Lord Ordinary, officiating on
the Bills in the Court of Session in Scotland, under
which sequestration the plaintiff liohson was duly

appointed trustee on the sequestered estates of the said

Ross, Mitchell d- Fisken, which was subsecjuently duly

confirmed ; and thereby all the estate and effects, real

and personal, of the said Ross, Mitchell d- Fisken,

wheresoever situate, or of whatsoever nature, and
whether belonging tothe said parties individually, or as

co-partners, became and were transferred to and vested

in the plaintiff liobson, according to the said several

statutes.

:
l!

!

That at a meeting of the creditors Ross, Mitchell

d Co., called under the 139th section of the Bank-
ruptcy Act of 1856, Ross, Mitchell d Co. made certain

Statement, offcrs of compromisc in respect of all their debts, to be

paid in twelve and twenty-four months after their final

discharge, and, amongst other things, offered as security

for the due paymentofsuch composition,upon their being

discharged of their debts, and re-instated in their said

estate, to assign to the plaintiffs Rohson and Bhck, and
the survivor of them, the whole estates which were then

vested in Rnhsnn, which offer, at a subsequent meeting
of the creditors, held in April, 1861, was accepted by a
majority in number, and four-fifths in value of the said

creditors, and by indenture dated the 21st of August,

1861, made between Ross, Mitchell and Fisken, of the

first part, avulRohson and Black of the second part, all

the said estates which were set out in a schedule to the

said conveyance, were duly conveyed to the plaintiffs

Rohson ani Black, to hold the same in trust for securing

thepayment ofthe said composition : th&t Ross, Mitchell

,
d Co, had not yet fully paid the said composition.

That amongst the lauds comprised in the said schedule
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and assigned by the said indenture, were the lands so 1866.
mortgaged to defendant: that by such warrant duly ToS^T
iflsned by the Sheriff Clerk Depute of the county of can.:„,er
Lanark, dated the 18th of June, 1861, granted in
terms of the said Bankruptcy (Scotland) Act, 1866,
and acts explaining or amending the same, Ross, Mit-
chell, and Fisken, wero discharged of all debts and
obligations contracted by them, or for which they, or
either of them, were or was liable at the date ot the
sequestration, and such sequestration was declared to
be at an end, and the said bankrupts re-instated in
their estates, reserving, amongst other things, the
claims of creditors for the composition against tho
bankrupts.

The bill further alleged that on the 1st June, 1861,
the defendant filed his bill in this court against Fisken,
to foreclose hu equity of redemption in the premises
comprised in his said mortgage, and on the 16th May,
1862, a final order for foreclosure was made in that
suit: that at the date of filing such bill Robson, as such
trustee, was entitled to the equity of redemption in the
said premises, and was a necessary party to the suit of
foreclosure, and that before the final order was made

'"'"""*"''

therein Robson and Black bocaine entitled to such
equity of redemption, and tliey thereupon became
necessary parties to the said suit : that neither Robson
nor Black was made a party thereto, nor had they any
notice thereof: that Robson and Black were entitled
to redeem the said premises, which tiiey had offered
Carpenter to do, and pay him whatever sum might be
found due; but that he had refused to allow them to
redeem.

The prayer was that Robson and Black might be let
in to redeem on the usual terras.

The defendant by his answer denied all knowledge
o. the fact« alleged in the bill as to the bankruptcy of
Boss, MitcheU, end Fisken, or of the sequestration of

.1
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r

!/i

J^6£.
thoir estates, and alleg'^d that he dealt with Fisken as

Rob^on the absolute owner of the property, and that he had no
carpen... Hotice from Fisheti, or otherwise, of any other person

havingr any claim thereto: that he had duly registered
the final order for foreclosure on the 16tli or 17th of
May, 18G1, in the pro|)er office, and on or about the
12th of February, 1863, he, the defendant, had sold
and conveyed the said premises to one Amelia J.
Gillbard, for l«;i,200, and that she was then the sole and
absolute owner thereof: and that he, the defendant,
never had any notice, nor was he aware that any person
other than Fisken claimed the property until served
wit'i the bill in this cause.

Upon the coming in of the answer, the plaintiffs
amended their ^,ill, making lU^. Gillbard anA herhus-
band parties claiming the same relief as against them

;

s««temeni.
^^'^' OHUm'd not having paid more than one instal-
ment of 1136, and ten instalments of a like sum each,
still remaining unpaid.

The defendant had been examined by the plaintiffs,
and he had sworn that he had sold the premises in
question together with other property to Mrs. GiUbard,
she having refused to purchase unless such other pro-
perty was included in the deed; and that only one
instalment had been paid on account of the purchase
money. And Fisken having been examined by the
defendants, stated on his examination that *' at the
time I was served with the bill of complaint at the
suit of the defendant Carpenter 1 handed the bill to
Mr. Patnck Freeland, attorney and agent for George
Robson under a power of attorney. Robson was then
acting as trustee in bankruptcy for our firm * *

Mr. Freeland was solicitor for the entire estate after
the act of bankruptcy at the time I handed him the
bill."

The defendant Gillbard and wife answered the
amended bill denying all knowledge of the facts alleged
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termed the act and warran? vll ?^
'"B'r»n.e.,t cp^.,..

Robson waa aa follows

:

' "^ "•' P''°P'"-V -

" Act and Warrant of confirmation of tl.e trustee on.he eeqneBtrated estates of Ro,s. MMeZ 'Z
°"

hnnd^^rd:-:^;^r^»^°^«^P'-K eighteen

co2!iiTr„X"re'^^'i';' *'«^rr{ ^»"'* '»

business as nierchant87nr?'/"'^^i"?n^ ^•'''•'•3"""ff on
West, and ZTcTyl^ ^"if^ ^"*^ Toronto Canada
Glasgow and ToSr^nL^l w"^'' *' merchants in

Wimm Ross P^e Uly'r^std.^r n'r.'^'"'^^"^'
^"^

il/t^c/^eM presently resid^inr n PH n.^'f^'*'^'/"'"^'
i^wArew presently re8iS,v,T ^^'"^"•"^'J'' and Jo/m
individual pa tners of 1-H ''"^'^ ^^"^'^^ ^est. the
and as indiSals and 1 wh^r^-'^'"^''* P^''*"^'^ ^•"•"-•

eifects heritable and "novP^hI^°* ^\^ ""''^^^^ «°d
wherever sitiuited of the saTd^l^'j^.r^^f"^ P^'-^onal

William Ross, James mc,^^^^^^^^^
transferred and bolonc. to hi « "-^ ^^ ^'**'"' ""^^

trustee for behoof ot-lhlpri^?'^
George Robson, as

Mitchell dt cZtny WHl^^^'T '*
f^ '"'^ ^«»*'

and Jo/m i^t.^^.^^ in^le ms Tthe '?' t"''*
^^^'''''^«

land) Act, 1866 "and th^"T?o
.^^"^''"Ptcy (Scot-

.^?f•;l^^ardTw:r^t^ S^^^^

chell and JoAnXS '
^ ^^**' '^'*'"^« ^»'-

Siffd <?Af^'l"^1^ ,
"^^^Es Gibbons,

W. B.
"'^' ^^''^' ^'P^'' «/ Lanarkshire^

! !i

1

li

-.1

And in the margin was the folln
anthenticating the same

:

-ing memorandam
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1865. *' Edinburgh, Ist November, 1860, ftiithenticated by

Itob*^ ine ()ne ot tho Judj<e8 of the Court of Sessions in Scot-

ca "nter
''*"'^' '" tcrins of act of Parliament 19th and 20th

arpenter.
yi(.j^,pj^^ chapter acventyniue, section 73.

(Signed)

F. Maokenzir."

Mr. Roaf, Q.C., for the plaintiffs.

Mr. C. E, English for the defendaats.

The points relied on by counsel appear in the judg-

ment.

Spbaooe, V.C.—The plaintiff Fisken, by mortgage
of 21st July, 1859, mortgaged certain real estate to the

defendant Carpenter, Fisken being then a member of

the firm of Ross, Mitchell d Co., and the real estate

mortgaged being the property of the firm ; the firm at

the time carrying on business both in Canada and
Judgment gcotUnd.

In August, 1860, tho firm having become bankrupt,

sequestration was awarded and the plaintiffPoison was
appointed trustee of their estate under the bankruptcy
laws of Scotland, and by an instrument called an Act
and Warrant under the hand of tho Sheriff, Clerk

Depute of Lanarkshire, dated 4th September 1860, all

the estate, real and personal, of the bankrupts, became
vested in Robson. It is not disputed that by this

instrument the real and personal estate of tho bank-
rupts in Canada; as well as in England, became vested

in Robson, and consequently the equity of redemption

in the premises in question was in him, until certain

other proceedings were taken in August 1861, whereby
the equity of redemption became vested in the plain-

tiffs, Robson and Black, as trustees, and in Ross, Mit-
chell and Fisken,

I

On the Ist of Juno, 1861, Carpenter filed hia bill of

foreclosure against Fisken, in ignorance, it appears, of
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the judg-

mortgMge

ate to the

lember of

eal estate

tie firm at

nada and

)ankrupt,

obson waa

nkruptcj

id an Act

iflF, Clerk

1860, all

3, becaoie

; bj this

ho bank-

ne vested

jemption

il certain

whereby

he plain-

loss, Mit-

lis bill of

»pears, of

the proceed itiffs in bRnknintcv onri r

other than FMa, Lavin^tMl"/ ,"",1:
'"'"°"

i'"''h "'V 'nterest \n the inort- ^.'—
g.ge prenn.™. J-Men wa. .,n-M with tha WlUnd

°^
^k ,.„,„„odi„toly,i. would «n..r,toM JrZ'^

""""-

th!'T.T';' m""'"'
'" '" '^' f-rodosnrc suit, and onthe 14th of May, 1862. a final order for foreclosurewas obtained which wa« registered shortly afterv^^rdsIn February, 1868. C«;y.n,., conveyed the and cc/n^21ZTfT r'-'

^-^«'-l'e de^can Ameha Gdlbard, who has paid as yet, only asmall part ot the purchase money. The con;eyanceCarpenter to Gillbard, has been registered.
'

Under these circumstances the plaintiffs tile their bill

rrn '\.^}'l'^^'
'^^ instrument of 4th September

1860. which has not been registered in Upper cirda
18 capable of registration.

v^anaaa,

C...on Sheriff Clerk B^utJ^La: S^ atd"^!:au henticated by one of the judges of the
00""

Se sion m pursuance of the act. It contains no attestat on clause nor is there any witness to its executoounless the initials W.B. to the left of the signat„ ofMr. Gtbbons are intended to be there as attfstinrtl'
execution of the instrument.

attesting the

JmTfumiTf.'^
that the instrument does notseem to fulfil all the requirements for registrationpomted out by our Reffistrv Anf u a

*'«'°tration

a^„i-„j- . t/
"' j^»g'8cry Act. It does not describe

fn n
"""

n
^PP^''^'*"«da, nor mention that anv landsan UpperCanada belonged to the estate of the bankrupt

, (
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^865^ as a firm, or individually, and it has no witness to ita

Kobson execution.
».

Cavpanter.

There being no witness to the instrument is not a
difficulty which has been felt to be insuperable in
England. In Moore v. Culverhouse, (a) a letter from
a mortgagor to the solicitors of the mortgagee, direct-
ing them to hold the deeds relating to the lands
mortgaged, after payment cf that mortgage in favor
of Messrs. Reid <i Co., of Liqnorpond Street, to secure
them, as second mortgagees, a sum named, as lent by
them to the writer, was held to be a conveyance by
way of mortgage of the equity of redemption, and
registrable^under the statute of Anne.

The instruments registrable under the Statute of
Anne are " Deeds and Conveyances," and the provision
as to witnesses to the memorial, and that one of them
shall also be a witness to the instrument registered, are

jMcmeat.
gj^jiiar to thoso in our acts. How the difficulty was got
over does not appear. In the previous case of Wright
V. Stanfield, (b) heard before the same learned judffe
some thirteen months before, these difficulties were
suggested

; and the Master of the Rolls held the instru-
ment then in question not registrable on other grounds,
as appears by Moore v. Culverhouse, and Lord St.
Leonards, referring to both cases, questions the later
of the two, but only on the ground tbot it was an
equitable mortgage to n'hich the statute doe-i u >i • pply,
a distinction that does not apply to the hibtiameni. in
question in this suit.

There being no lands specified in the instrument may
be another difficulty. What are transferred are gener-
''Hy " the whole of the estates and effects, heritable and
ii-'ov oi/ble, and real and personal, wherever situated." I
fcLaic, howc^*^

, and should be prepared to hold, until
\o contrary is decided, that the transferree of real

estate transferred in general terms must at bis peril

(a) 27 Beav, 639. (i) 27 Beav. 8.
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reg 8to tho mstrument under which ho claims in the 1866cny town township, or place," in which tho lands 4^I.o. Ar,y other construction of the act woul.i exo.npt . ^
from the necussity of registration vvill«

' "'"""
, , . .

-^ "-ft'ouHtion, wills containinir a
go...-a doviso ot real estate, arul conveyances convey-
ing real estate j^enerally. In trust deeds for the benefit
of creditors there ,s often a description of some land
with a ge.ieral conveyance of all <.thor lands of which
^.e debtor may be seized. If a l^ona Me purchaser
from the heir in the one case and from the debtor in
the other, were not protected, the consequences would
be most mischievous.

It has not been contended, nor, although I had at
first 8ome doubt upon the point, do I think it could be
Bucce8sfully contended, that the act and warrant was
no a conveyance or assurance capable of registration.
I th.nk ,t .s. t ,s the act of a public officer, and the

, .effect given to it by the Imperial Statute is to vest the
'"""'•

real and personal estate of the debtor in the trustee.

I must, therefore, under the authoritios to which Ihave reterred hold the ''Act and Warrant" of tho4th ot September I860, registrable under our registry
law. But in addition, the Imperial Act itself containsa provision for its registration. Section 102. afterdeclaring the effect of tho instrument, contains tZ
proviso ''Provided also that where, aJcordir^: to ^h

^

laws of England, Ireland, or other Her Ma ostv^Idominions, any deed or conveyance would rea„ ira-registration, enrolment, or recording, the act andwarrant of confirmation shall be so regitred. enrol edor recorded, according to the laws of England TrlnH
or other Her Majesty's dominions; andTf a ''i'" stismade by any person for valuable oonsidera ion andw^hout notice of the sequestration prior to the;!
tra ion enrolment, or recording of the said a«tTdwarrant of coaiirmation, such purchase shall not be

VOL. XI.
23
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rtilBwnHaBilt!.

1866. invalidated by the existence of such act and warrant,

'RobBoT" or the subsequent registration, enrolment, or recording

Carpenter, thereof."

A doubt might be suggested whether the words
"would require registration, enrolment, or recording,"

mean, in order to give validity, or in order to give

priority to the instrument; but I think the provision in

the sameclause, in favor of purchasers for value without
notice, shows that priority was meant. The effect, then,

of this provision must be that in Upper Canada a
purchaser for value without notice is protected, unless

the act and warrant is registered, and I apprehend that

the trustee is bound to present it for registration, and
the registrar bound to register it under the authority of

the Imperial Act, and that, probably without proof of
Judgment.

^^^ j^j^^^^ ^^^ the 'statute declares that the instrument,

authenticated as is the one put in this case, shall be
received in all courts and places within England,
Ireland, and Her Majesty's other dominions as prima
facie evidence of the title of the trustee. In fact the

instrument proves itself, and I should think that that

circumstance alone, without going to the registration

clause in the Imperial Act, would make the instrument

^
registrable under our registry law, notwithstanding its

not being attested by any witness.

There is, I incline to think, this turther reason why
the plaintiffs should not be allowed to redeem. Fisken
was served with the bill two days after it was tiled, and
carried it to the solicitor for the trustee, Robson, in

whom the estate was then vested. Yet the suit was
allowed to proceed, and the bill was taken pro confesso^

and other proceedings, had without intimation from any
-quarter, as appears by the examination of Carpenter,

of there being any one but Fisken interested in the

redemption of the property, or of there having been any
transfer of interest whatever. The service on Fisken
was notice to the other members of his firm, and Robson
I must take to have also had notice, and I have no
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reason to doubt that he actually had notice. Yet all 1865.
these parties leave the mortgagee in ignorance of what ' Robso^
had occurred, to proceed with his suit, to obtain his final carpenter,

order for foreclosure, to deal with the estate as his own,
to sell it some nine montlis after final order to purchasers
as innocent as himself of all knowledge of this transfer
of interest, and then more than ten months after this

sale, and more than two years and a-half after notice
of Carpenter's bill to foreclose, they file their bill to
redeem. I cannot help thinking that such conduct,

^"'*^™°'

upon principles well understood in this court, disen-
titles these parties to redeem.

I think the plaintiffs' bill ought to be dismissed with
costs.

'
.Mi

Harrison v. Armour.

Equitable mortgage, by deposit of title deeds—Registration.

Where a mortgage was created by the deposit of title deeds, and the
borrower signed a memorandum stating the sum loaned and times
for repayment

:
and agreeing to execute a writing to enable the

lender to transfer, or control the mortgages so deposited :

Held that this memorandum did not require registration to secure its
priority over a subsequently registered incumbrance : such memo-
randum not being in the language of the act " a deed, conveyance
or assurance affecting lands."

This was a suit to enforce payment of a sum of dElOOO
and interest, by sale of the defendant's interest in cer-
tain mortgages deposited by him with the plaintiff,

the defendant on the occasion of making such deposit
having signed a memorandum shewing the amount
borrowed and the times at which the same was to be
repaid. In taking the accounts under the decree, the
Master allowed the claim of the plaintiff, in priority
to that of one Fanson, a judgment creditor of Armour,
and who had registered his judgment.

From this report of the Master, Fanaon appealed,
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1865. contending that he was entitled to priority over the
Harrison plaintiff, the plain fcift" having omitted to register the

Armour, memorandum so signed by the defendant, and thereby
lost his priority as against his judgment which had
been duly registered. In support of the claim of the
plaintiff, it was insisted that this was not such a docu-
ment as conld be registered.

Mr. Fitzgerald for the appeal.

Mr. Kingstone contra.

Spragge, V.C.—The point argued is whether the
following paper is registrable ; or requires to be regis-

tered.

Judgment.

" William Arrr\our to Robert Armour..
James J. Bailey to Robert Armour..
Wm. John Eraser to Robert Armour..
Johnston d White to Robert Armour..

£500

1493

240

140

£2373
I have this day borrowed from Mr, Duncan B,

Harrison one thousand pounds, and I have deposited
with him the above mortgages as security for the repay-
ment, one-half at two months and one-half at six months:
and I agree to execute any power of attorney or other
writing to empowcM- said Duncan B. Harrison to trans-

fer or control the same.

September 28th, 1857.

Robert Armour."

In the case which I have just disposed of, Robson v.

Carpenter, I considered two cases before the Master of

the Rolls, Wright v. Stanfield, {a) and Moore v. Ctdver-

house, (b) In the former case the paper was in this form,
" Memorandum. In consideration of your having this

day advanced and lent to me thesumofil25, for which
I have given you my warrant of attorney, I hereby
agree to charge my leasehold houses situate in Grosve-

(a) 27 Bev. S. {b) 27 Beav. 639,
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nor Street, Pimlico, with the payment of the same ; 1865
and I hereby undertake at your request and at my own ^^i^;^^
cost, to execute a proper assignment of the said premi- Armour
ees as you may direct," &c. This paper the Master of
the Rolls held not registrable ; but he held the paper
m Moore v. Culverhouse registrable. Counsel distin-
guished the latter case from the former on the ground
that in the former the contract was merely executory,
the mortgagee having agreed to execute at a future time
an assignment

;
and which assignment, therefore, it was

impossible to register until it had been com])leted.
Whereas in the latter case there was an equitable
assignment which vested the equitable interest in the
Messrs. Reid : that the latter was an executed contract,
and a complete equitable assignment of the existing
mterest of Coney, and nothing more remained to be
done by him. By comparing the papers in the two
cases, it will be seen that the one in the earlier case is judg«,ot
not less forma] than the other. The only distinction
attempted to be drawn was the agreement in the earlier
case to execute an assignment. And to this Sir John
Romilly seems to have acceded.

There is an older case of Sumpter v. Cooper, which
was not referred to in Moore v. Culverhouse, (a) though
it had been cited in Wright v. Stanfield. In that case
an equitable mortgage was created by deposit of title
deeds, and sometime afterwards the depositor executed
an assignment to the depositee, but which assignment
was not registered

; and it was contended that whatever
lien was obtained upon the premises by the depositee, as
equitable mortgagee, was merged when betook an abso-
lute assignment of the same ])roperty, and that by that

'

assignment his title must stand or fall. The judgment
was given by Lord Tcnterden, after taking time to
consider. Upon this point, it is very short. "As to the
statute of Anne, wo think it cannot bo hold to apply to

fi;

I !i

(a) 2 B. & Ad. 323.
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1866. the case of an equitable mortgage. It refers only to
the registration of deeds, and where there is merely
a lien or equitable mortgage created by the deposit of

deeds ; there is bo instrument to be registered."

These three cases are thus noticed by Lord St.

Leonards: (a) after giving instances of instruments not
requiring registration, he says, "nor does an agreement
to assign a leasehold estate as a security for a loan," and
for this he cites Wright v. Stansfield; he proceeds, "for

the statute does not apply to the case of an equitable

mortgagee," for which he cites Sumpter v. Cooper. He
then refers to Moore v. Culverhouse, in which he says^
" the Master of the Rolls held otherwise, and considered
that his own decision was the only authority the other
way, and he thought his former decision rested on
diflferent grounds ; but in the case of Sumpter v. Cooper,
in 1831, the court of King's Bench expressly decided

jnAgiumu that the statute did not apply to the case of an equit-

able mortgage;" and he then adds the words of Lord
Tenterden, "It refers only to the registration of deeds,

and where there is merely a lien or equitable mort-
gage created by the deposit of deeds, there is no instru-

ment to be registered." It is clear enough that where an
equitable mortgage is created simply by the deposit of
deeds, there can be no instrument to be registered

;

but I think it is evident that both Lord Tenterden
and Lord St. Leonards meant that th3 memorandum of
deposit, which, though it is not essential to the validity

of an equitable mortgage, ought, it is said, always to be
made and signed when title deeds are deposited, is not
an instrument which requires registration. What is

meant I have no doubt is, that it is the deposit which
creates the equitable mortgage; that the memorandum
is not a deed or conveyance, or in the language of our
statute a deed, conveyance or assurance affecting lands^

butsimply a memorandum showing as apieceofevidence

(a) V. & p. 14 Ed. 727.
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the purpose for which the deposit of title deeds is made, 1865
a purpose which may be shewn by parol, but is better ^arH^
shewn by a memorandum in writing, and it is on this Armour
ground, 1 apprehend, that Lord St. Leonards questions
the case of Moore v. Culverhov,se.

But supposing both the cases before Sir John Romilly
to be good law, this case falls rather within the one in
which the instrument was held not to require regis-
tration; the paper in this case as in that containing,
m addition to the memorandum, an agreement to exe- '"''smem.

eute a transfer, the ground upon which in the later
•ase, the earlier one was supposed to be sustainable.

My conclusion is, that the paper in question did not
require registration, and that the appeal from the
Master must be disallowed, with costs.

With regard to the state of the law in respect of
instruments incapable of registration, but which create
equities to which the court is bound to give effect, it is

a question for the legislature. In this case, as it

happens, there is no real hardship, as the party seek-
ing priority is a judgment creditor, who has noequity
whatever to be preferred to the plaintiff.

r'f
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Miller v. McNaughton.

Costs—Administration order.

A legatee filed a bill against executors and another person, between
whom and the executors it was charged improper dealings had
taken place with the estate. The charges so made were not sus-
tamed in evidence, and the plaintiff was therefore ordered to pay
the costs of the defendants to the hearing, and allowed only costs
of and subsequent to decree; and cross-charges of improper con-
duct having been brought agamst the plaintiff by other legatees
made parties to the suit, and not substantiated ; the costs incurred
in resisting such charges were directed to be paid by the parties
making them.

This was a hearinoron further directions of the case,
reported aiite vol. ix., page 545. Tlie plaintiff Mary
Miller, a legatee' of Graham Lawson, the testator, of
whom the dcfedants Jolm McNaughton and Ninian
Lindsay were the executors, had in her bill alleged that
the executors had collusively cancelled, or refused to
take proper means to collect, a debt of $700, due from
one John G. Scott, also a defendant, to the estate.

The plaintiff failed to sustain this allegation, and the
bill as to Scott was, at the hearing, dismissed with
costs, but the costs of the executors were reserved.
Other charges of tnal-adniinistralion were also alleo-ed

In the bill, but not sustained in evidence before the
Master.

The court, on the hearing, on further directions,

refused the plaintiff" any costs prior to decree, consider-
ing the case one proper for an administration order
only

; and directed the costs of the executors to decree
to be borne by the plaintiff.

Other legatees, made parties in the Master's office,

raadecharges againstthe plaintiff, with the view ofprov-
ing a forfeiture by her of her legacy under a defeasance
clause in the will. Evidcnco having been taken and
costs incurred in prosecuting these charges unsuccess-
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the

fully, it was contended that the parties making them 1865
ought to bear the costs so occasioned.

Mr. Proudfoot for the plaintiff.

Mr. J. C. Hamilton for the executors.

Mr. R. W. Adams for an infant defendant.

Mr. J. Livingstone for other defendants.

The following authorities were cited by counsel •

SharpUs V. SImrpks. [a] Bartlett v. Wood, (b) Duck-
les V. Nothard, (., Colchester v. Lowtcn, (d) and
Hodfjins V. McNeil, (e.)

• Spragge, V.C.-As the circumstances of this case
have turned out upon evidence, no reason appears to
exist why the plaintiff should not have proceeded to
obtain an administration order upon notice. The alle-
gations in the bill,in relation tothe notealleged tobedue
by the defendant Scott, are not sustained in evidence-
and the bill was dismissed as against him. The case
against Scott, and against the executors in con-
nection with that case, and other charges against the
executors, which as the facts really appear upon
evidence are, to say the least of them, unnecessarily
mtroduced into the bill, were, as I infer, the reasons
why a bill was filed. ]3y this course the estate has been
put to considerable expense,and as this has been occa-
fiioned by the plaintiff; I must give against her the
costs of the executors up to the decree.

I think the plaintiff entitled to her costs of, and
subsequent to, the decree. I do not mean the costs of

Miller
V.

McNaughton

Judgneat.

{<t) McClelland. 586, S. C. 13 Pr
(6) 4 L. T. N. S, 693.
(rf) I V. & B. 246.

ice 745.

(c) 7 L. T. N, S. 02.

(e) Ante vol, ix., p. 305.
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Miller
V.

UcNaughton

1865. the hearing, but of the decree and costs subsequent.

She is a residuary legatee. In Sharpies v. Sharpies,

the plaintiff filed his bill as a residuary legatee, and
also as a creditor, and the Lord Chief Baron, while
giving costs against him as creditor, held him entitled to

costs as a residuary legatee, upon grounds which apply
to this case : he held him not bound to receive and
acquiesce in the unsupported statement of the executors

;

but that he had a right to have an account of the estate

taken with the sanction of oaths, and all the other

guards against deception which a court of equity can
supply ; and he intimated that if the executors had
offered an inspection of the accounts, the legatee would
still have a right to have them taken in the court.

Mr. Daniels, iuj his last edition, states the rule in the

same terms as laid down by the Chief Baron.

I think it right to say that the executors stand free

from all reproach in the admmistration of the estate.
jndpunt. Tjjgy jjjg^y ^^^^^^ ^^^^^ ^^ judgmcut in leaving a portion

of the estate out upon personal security: but they
seem to have taken legal advice ; and their doing so

does not seem to have been complained of even by the

plaintiff, who appears to have been particularly keen in

looking after her own interests. It is only complained
of by the bill, by amendment, and is not made the

ground of any application upon further directions.

The costs payable to the plaintiff out of the fund

may be set off against the costs payable by her. The
infanta are, of course, entitled to their costs. There
appear to be also costs which have been incurred in

prosecuting an enquiry directed at the instance of le-

gatees other than the plaintiff, as to whether the plaintiff

had forfeited her share of the estate by offering obstruct-

tion to the execution of the testator's will by the execu-

tors. This inquiry appears to have been prosecuted

some length and then abandoned. The costs of the order



811

1865.

CHANCERY REPORTS.

directing the inquiry are by the order made costs in
the cause

;
but the costs of prosecuting the inquiry, ^^^i^T

which has been unsuccessful, ought not to fall upon the wcNlught
estate, but be paid by the legatees who obtained the
order to the plaintiff, who resisted it. Liberty may
be reserved to all parties to apply.

U
a

too

Smith v. Roe.

Executors-Administration suit-Investment of moneys of testators-
Costs.

Although the rule is. that executors or trustees will be charged with
what they ought to have i..ade. with what they actually did make
or with what they must be presumed to have made, out of the
moneys of the testator, come to their hands; still, where such
moneys had, before the repeal of the usury laws, been investedm first-class security at the rate of six per cent, per annum the
court, on appeal from the Master's report, considered the executors
were not called upon, at the risk of being charged with the extra
amount of mterest. to call in those moneys and re-invest the
same at the rates, as the evidence shewed, moneys could have been
loaned at It also appearing that part of the money of the estate
had been loaned by the executors to themsel -es. they were charged
with the higher rate of interest thereon.

Where the report of the Master shewed that the conduct of the
executors, in neglecting to prepare accounts or afford information
reasonably called for by the legatees, had given rise to the suit
the court charged the executors with the general costs there, but
set off agamst such general costs, certain costs occasioned by
unfounded claims set up by the bill.

This was an administration suit, instituted by the
two married daughters of the late Angm McArthur
claimmg as beneficiaries under his will, against William
Roe, John Holmes, Duncan McArthur, (executors and
trustees under the testator's will,) and others, alleging
Beveral acts of maladministration on the part of the
trustees, and praying an administration of the estate
by the court.

Statenwnt.
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Smith
V.

Koe.

A decree was by consent drawn up, referring it to
the Master to make the ii.sual inquiries, and take the
accounts of the estate, and to report any special cir-
cumstauefcs bearing upon the question of costs. In
pursuance of this decree the Master made liis report,
stating several acts of improper deaHng with the estate',

settuig forth at considerable length the evidence estab-
lishing sucli improper dealing : that the executors had
loaned the moneys of the estate at six per cent, while
a higher rate of interest before and since the repeal of
the usury lawscould have been obtained by the purchase
of mortgages, had that course been adopteil, su^'h a
course being aixthorized by the will ; and he charged
them with interest at that rate as well on moneys which
they had improperly loaned to each other, as on those
lent to third parties. It also appeared, that about two
months before the commencement of this suit, the
solicitors of the plaintiffs had written a letter addressed

sto'emea. to the cxecutors, calling upon them for information as
to their dealings with the money, but that none such
had been furnished ; nor was any notice of such request
taken by the executors until after the bill had been
filed.

Prom this report of the Master the plaintiffs appealed
upon the ground, principally, that the Master should
have charged the defendants with interest at a higher
rate than six per cent, per annum.

This appeal came on for argument before the late
Vice-Chancellor Esfen, when the report was referred
back to be reviewed, his Honor stating: "I think
that this report should be remitted to the Master for

reconsideration. The wholesome rule seems to be
established by the more modern authorities, that an
executor or trustee shall be charged with what he ought
to have made ; with what he actually did make ; or with
what he must bo presumed to have made. The rule ia

still the same in England, that an executor simply
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neglechng to invest the fund, but making no profit from
t and preserving it will be chargo<l with only four percent interest: but it is observable, that his dutvTnmos cases would be to invest in the three per c ntsand that four per cent, therefore is rather more 1^0would lave made had he done his dutv. motherunder the same circumstances, he would be ch

'

. Tnthis country with only six per cent, if it should a^ earhat he could have made more is questionable Iseems from the case of Penny v. aLu, (a) thlt theinterest in England includes both five ^er ent andannual rests. In this country it will'mdoubteUvmclude SIX per cent, if not a greater rate oitL'e^and annual rests. The first question in this casewhether the executors ought to have received mo e thantbeyd.d. TheycouldonlyhavedonesouptTA "
1858, by buying mortgages, and I am not prepared toassume that there was such an abundance of Zajll
delaulttothese executors because they did not inve^ t th^rust money in securities of that descriptiondX ha^me The Master, however, should.'l thiirinquir
whether, since the repeal of the usury laws mo elhanBixper cent could not have been realized, ai dTether^erefore, the executors ought not to ha;e obtl ned

'

^ith regard tothetimewhichelapsedbetweenthedeah
of the testator and the repeal of the usury aw toquestions seem to present themselves: one, whetherexecutors acting as these executors did, that is relainin

'

own use, but giving security, do not stand in the sameposition as rustees who use the trust moneys in theirtrade,and who are presumed to makecompound nt eat a cei-tain rate, five or six per cent., perhaps more andare not allowed to controvert that presumpt'ior thinkIt very reasonable so to hold, as the mischi v^uspractice of trustees dealing with the trust estate n any

818
I i

1
»'!

I^^^^^B'
I^^^^^H'

I^^B'j f

i*

i^H^B^
r.

(«) 3 Jur. N. S. 63.
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V.

Roe.

Judgment.

way, for their own benefit, ought to be checked when-
ever an instance of it occurs. It is true that a trustee

giving security stands in a better position than a trustee

who has used the trust moneys without giving security;

but the court must mark its displeasure in some way,
and cannot impose a hghter penalty than six per cent.,

and annual rests. It is true that the court does not
proceed on the principle of inflicting a penalty, but

doubtless the object of the rules that have been

established is to discourage practices which are all the

more (detrimental, because if not bearing a dark tinge

of delinquency, they are likely, if not checked, to

become frequent. The other question is, whether the

executors, handing the moneys of the estate to one
another, are not responsible each to the full extent, and
I think they should be held liable to that extent, just

as a trustee handing the trust moneys.to his friend, who
usesthem in his trade, will be held equally hable with the

friend himself. I think, therefore, that the Master
should review his report in the particulars I have
mentioned. I may observe that the conduct of the

^-xecutors may affect the disposition of the costs, but if

the satisfaction awarded by my judgment be accepted,

it may be considered as a compensation, and may
destroy the effect of the acts of the executors as to costs."

!1 i^ 3 J

Thereupon an order was drawn up, referring it back
to the Master, to inquu:e at what rate of interest the

defendants (the executors) could, since the passing

of the Act, (22 Victoria, chapter 85,) have safely

invested the money of the estate, and if the Master
should find that they could have safely invested the

same at a higher rate, then to take an account of the

amount that might have been received : but prior to the

said act, interest at six per cent only should be charged,

and on such sums as the executors had used or retained

the Master was directed to compute interest, with



OHANOKRV REPORTS. 315

ced when-

\, a trustee

1 a trustee

;
security

;

omo way,

per cent.,

b does not

tialty, but

ave been

ire all the

lark tinge

ecked, to

lether the

te to one

Ltent, and

tent, juat

lend, who
e with the

;e Master

•s I have

ct of the

sts, but if

accepted,

and may
to costs."

ig it back

terest the

) passing

ve safely

e Master

3sted the

nt of the

ior to the

charged,

' retained

est, with

Statement.

annual rests, in the manner indicated by .he foregoing 1865
judgment.

—

r-~i-

Smitb
V.

The defendant McArthur, one of the executors,
""

being dissatisfied with this order, set the case down
to be re-heard before the full court.

Mr. McLennan for the plaintiffs,

Mr. G. I). Boulton for McArthur.

Mr. Blake, Q.C., for the other two executors.

At the conclusion of the argument the court directed
the order to be varied by striking out the clause as to
annual rests, it appearing that such interest as had
been paid had been paid annually. The court also
directed the Master to inquire, "whether, under thecircumstance, since the repeal of the usury laws, the
executors were bound to get, and could hav^ obtaineda greater rate of interest than six per cent, per annum

tZt rbr°"7\?^ f'' f*^*^ '^^d^f ««' itTs ord re^that the said Master do charge the said executors
therewith accordingly."

executors

Upon the case coming again before the Master, the
defendants made an admission, which was drawn up
and signed by the solicitors of the defendants, the
trustees, m the words following :

<.
" '^1^® defendants above-named admit that since theS ne tir""''

''^' *^^^ '''^'^ ^-^ obtainedeight per cent, per annum upon the moneys of theestate m the pleadings mentioned upon good securitiesexcept moneys secured upon the mortgage of SSThompson, m the pleadings mentioned. The defendants however, further state that, acting upon thediscretion given them under the will of thesfid tesLtor

aVow t!?f
'^ •" T'' ^r^'^^^ ^'' *h« «'id estateto allow the origmal mvestments to remain where theparties WeVA willinr» ao t'- -^ ^h-^ f • *^". ** K^f

ar^A j^i
""' •^""•p -^ w«u, j-aihct tuan incur the riskand delay m making fresh investments; the original

U.l

f ! I



nil

316

1865.

Smith
•V.

Roe.

CHANCERY REPORTS.

investments being made upon first class securities, and
^ the defendants therefore state and submit that, under
the cu-cumstances, since the repeal of the usury laws,
they were not bound to get a higher rate of interest
than SIX per cent." And the Master thereupon made
his report charging the executors with interest on all

sums since the repeal of the usury laws, at the rate
of eight per cent, per annum.

From this report the executors appealed, on the
ground that the defendants, as executors, were not
bound to get in moneys invested at six per cent., and
find out investments at a higher rate.

dl

Mr. Blake for the executors.

Mr. McLennan contra.

Vankoughnet, C—Taken together, I do not under-
stand the admissions of the executors to amount to

Judgment.
^^^^.^ ^j^^^ ^^ng, that had they withdrawn the moneys
invested, they might have obtained eight per centum
interest on them by fre&h loans. I do not understand
them to mean that they had any offers for these moneys
at eight per cent., or that they were aware of any
particular investment they could have made at that
rate, or anything more than that money fetching that
rate of interest in the market on good securities, they
could have obtained it. The subsisting investments
were all made by the executors before the repeal of the
usury laws at six per cent, interest per annum, which
was all that at the time they were justified in stipulating

for. Six per cent, is the legal rate still when there is

no express contract to the contrary. It is the rate
which the law fixed as fair and reasonable, if not the
legitimate rate. The moneys were properly secured at

. it when the usury laws were repealed, and upon first

class securities, and I do not think the executors acted
unwisely or indiscreetly, or in abuse of the trust reposed
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Roe.

n them, by not calling in these moneys, and running

ZZt't "'"' ^^'""^ '''''' investments, even'

have elapsed before a satisfactory title could have beenmade out to lands offered in security, and all thi t^the moneys would have been lying idle, delay mighthave been mcurred, and expense too, in getting Semoneys. All this wc.uld not have excused the xecutofrom getting in outstanding moneys, and investingtheL
If they were not already well invested, at a reasonabk
rate of interest

;
but as they were so invested at a ratewhich the legislature had pronounced reasonable^nk the executors not blamable for not disturbing tiemvestment. and seeking a higher rate. They state thatm the exercise of their discretion, they though' b sfor the estate to leave the investment's as tley we/e

Thetestator^ecessarilyintrustedthemwithadisc^^^^^^^^^^
in the execution of the trusts reposed in them Tb! , h
duties of a trustee and executor are suffic'n^^Tnerous
responsible and hazardous, without throwing upon Wmthe burden of hunting up borrowers at a rate'oHnter

"
beyond the normal rate which the law recognizesthmk parties interested in an estate which is left for

expect this, but must content themselves with reason

were oLJd ".\r'"*^''
'^"'^"^ "^°««^« *« ^"-st,were offered eight per cent, for it on a first classsecurity, and refused it and invested at six per cent

iTrTthe
""' *''

^^'n*
'^^ equally certain'andw^if

secured, the case would be a different one ; for thiscourt has sanctioned loans of trust funds in its ustodvat eight per cent., though of the policy of th s tthad occasion before to express my doubt. I think therepor must go back to the Master on this head Thexecutors submit tobe charged with eight per cent ontft. ^uucys retamea by them in their own hands.
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Subsequently the ca^t' was brought ou to be heard

on further du'ections, when the question whether the

executors should receive their costs out of the estate or

simpl}' be depi'ived of them ; or whether, as the plain-

,

tiffs insisted, they should be ordered to pay them, was
the one principally discussed.

Mr. McLennan for the jjlaintiffs.

Mr. Blake, Q. C, and Mr. G. I). Boiihon, for

defendants.

The authorities referred to appear in the judgment of

Spragge, V. C.— [beforf whom the case was hoard.

)

This bill is filed, by two specific iind residuary legatees

against the executors, adversrly against the three

acting executors, charging them with various acts of

improper conduct. The decree, which was by consent,

Judgment, directed an account, and inter alia, that the Master

might report upon facts bearing upon the question of

costs. The estate was of considerable amount, upwards

of ^8,000, and in the hands of the executors for

administration from 1 848, when the testator died. The
bill was tiled on the 5th of January, 1860. The chief

point debated on further directions has been the ques-

tion of costs ; one of the most troublesome ot the

questions that arise in administration suits ; and in

regard to which it is difficult to gather from the

authorities any settled rule.

The Master's finding upon the facts bearing upon the

question of costs is of considerable length. He finds

that considerable amounts oi the funds of the estate

were borrowed by the executors themselves, and other

sums lent by them to Mr. Ma(uiiclnj,theiv agent, in the

settlement of the estate. He reports that one of the

' executors, Hoc, states in his evidence, "the legatees

knew tb.e executovK bnrvnwed nioney of the estate, J^nd

they never objected to it. Mrs. McArthur (co-oxecu-
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trix and widowof testator) knowalso and assented to it."
The Master only reports that such c.yideuce was given,
withoLc hndnig the tacts as it was referred to him to do.

"

He nnds that upon these loans the interest was paid
irregularly. He hnds that m,)neys of the estate in thehank were not kept separate from the private account of
the agent,and that the legatees were paid hvthe private
cheques of the agent. As to the keeping of the
accounts ot their dealing with the estate, he reports :As to the allegations in the said ])leadin-s that noproper account hooks have heen kept, and gtm"X ato the same and the accounts, I find tlmt the £account books have not been kept in such way ^rmanner as It was the duty of theV^xecutor to keept em. especially, akmg into consideration the tact ofthen' havmg employed an accountant or agent fo thepurpose, and no book was kept which was a Jin 1,^!•ary record ot all receipts and payments innS ofe said estate The book kept ihu'lng the cunS,cy osaid Marouvh}! h management was not at first producedunder the order for production issued in th cau' £utone compiled from it or based tho-reon

; the , ri^ iim J--book luumg l)een kept and made u,, in i verv nSrmanner to the one so compiled The oviainnn"

T

yld not at most times l^t, ^:^'^
aflorded to the persons interested in the estate iSoiniation o the condition and state of the accomit' h ma lymportan par iculars. Many of the entries arewitSaCs and not made when the transaction occur

m

being in tact made in gross to the extent of a 4^e oi'more at one time, and were therefore not coi emporaneo.is with the transactions to which they i-eTr -Tlthe said book was not inde^xed or paged untH afte'r t
<''>!7""Hcement of this suit. That s^nu el ve of leHaul book have been taken out. And the ^Vhon^.Ma^nchy, in reference thereto, state's in his deposiSIhe pages or leaves which appear to have bee i to 'nout I tore out myself; there were no.ie torn out fbr

^tK'%"' ^^^^^^^ it was bc.cal
"

m stakes.
_
Sometimes I might lind that entries madewere previous y entered, and then 1. tore out the Hfthere was no mtention of concealment.- " ''''""'

As to the interest account not being ivgularlVmade up and credited, he reports, "As to the alleg.?-
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if'

1866. tions in the said pleadings mentioned in resp.ect of
interest nothaving been regularlymade up and credited,
I find that an account was kept of each mortgage
investment ; and when it was wished to ascertain the
total amount of interest received up to a particular date,
the said agent extracted from such accounts of each
separate mortgage investment the amount of interest
received and thus compiled a special interest account,
but these special interest accounts were made up at
intervals of several years only ; and the former of
these accounts appears to have been superseded by
others more recently compiled ; and such interest
accounts were made and kept in a confused and
satisfactory state."

un-

Jndgment.

As to the loans to the executors themselves, the

Master reports an opinion of counsel, given to the

executors shortly after the testator's death, in which,

among other points, is the following passage :
" The

other executors can purchase a mortgage against one of
the executors, and so can one of the executors mortgage
property for the estate, on loans made to the one."^

This was mistaken advice

—

Passingluim v. Sherhorn, (a)

and besides, does not cover all that was done, for the
loans to the agent were on his personal security ; but he
was a man of such good standing that it was not
considered that the money lent to him was in any
danger.

It is hardly necessary to say that the Master reports

several points in which the dealing of the executors

with the estate, and their conduct in not keeping proper
accounts was unquestionably improper.

It would be unprofitable to go through the many cases

to be found in the books on the subject of the miscon-

duct of the executors, and how the court has dealt with
them in the matter of costs. Some judges have dealt

very leniently with executors as a matt, r of policy, lest

if dealt with otherwise.men might be deterred from as-

(a) 9 Bea. 434. 434.
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«uming what was often an onerous and troublesome duty 1865
wnile others again have visitod all dereliction of duty ^^-^rwith more severity, both as to costs and to charging with ^
interest. Perhaps the rule laid down by Sir Thomas
Plmmr, m Tehhs v. Carpenter, {a) is, so far as it goes,
as sound a rule, that is, as a general rule, as can be
found m the books. " If a suit would have been proper
and the executor a necessary j.arty, though the execu-
tor had not misconducted himself, he ought not to pay
aM the costs of that suit, though in the course of the
Huit it appears he has misconducted himself ; but if the
misconduct of the executor was the sole occasion of the
flint, he ought then to pay the costs."

But this rule certainly has not been always followed.WMmms ,. Powell, (b) was a case of great misconduct
or. the part of an executor, and it is difficult to see what
occasioned the suit except his misconduct ; but Sii-
John RonnVy gave him the costs as of an adminis-
tration suit, and gave against him the rest of the costs. Judgment,
i lie reason is not given, but it was probably one that
has be^n given in other cases, that the executor has a
right to have the estate administered in this court. The
late Vice-Chancellor Esten, in Wiard v. Oahle (c)
Apportioned the costs, upon the authority of that c'asem the same way. In two later cases, however, before
\iir John Stewart,.Eylin v. Sanderson, {d) and Wroe v.
heed,{e) the whole .• he costs were given against
defaulting executors. And a late case in this court
before his Lordship the Chancellor, McLennan v.
Reward, (./ )

ib a decision in the same direction. There
IB, however, this distinction between that case and this
that though against the estate of an administrator, it
was rather, as intimated by the Chancellor, against the
deceased as agent, he having been agent in respect of
the moneys for which his estate was called to account.

• n

(a) I Mrttid. 290.

(c) Ante vol, viii., p. 458.

(«) yjiir. N. S. 1122.

(i>) 15 Bea. 461.

(d) 8 Jur. N. S. 329
(/)Ante vol. jx, p. 279.
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.

1865. and having afterwards administered to the estate of
Smith the person whose agent he had been.

».

Roe.

Since Whitb v. Cummins, (a) it cannot be considered
the law of this court that an executor is entitled, as of
course, to have the estate administered at the expense
of the estate in this court ; and the estate in question
would seem to fall within the rule of White v. Cummins.
The Master reports that he has taken no account of the
testator's debts, the parties represented before him, the
executors among others, being satisfied that none now
exist

; and he reports also that there is no personal
estate outstanding. I find difficulty therefore in appor-
tioning the costs.

It would be out of the question to give the executora
their costs in the face of all that is reported by the
Master. I must give the costs against them, unless I

jndcment. gee that, notwithstandingwhat is reported, theii- conduct
has not occasioned the suit. It is urged for them that
the real question has been, whether the executors were
not bound to get in moneys invested at six per cent.,

and invest them, since the law allowed them to do so, at
a higher rate. The court has held that they were not
bound todo this: nevertheless,executor8 acting zealously
for the interests of the estate, might have notified parties,

with whom moneys were invested, that they should
expect a higher rate ; and intimate that the money
might be called in for re-investment elsewhere unless a
higher rate were paid ; but unfortunately the executors
were themselves borrowers, and it was not their interest

to get a high rate of interest upon investments. In
taking the accounts they have consented to bo now
charged with eight per cent, but that does not alter the
question. I do not mean to dissent from the ruling of

the court ; but it was a fair question, under the circum-
' stances, to bring before the court ; and what is of more

(a) Ante vol. iii., p. 602.
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importance, it linds no place in the plaintiff's demiiml
for information or in the bill.

It is also urged, that in lending to one another the
fundR of the estate, thoy acted under the advice of
counsel, that they might do so ; and Angier v. Stammnh
ia) is cited to shew that in such case they cannot !)('

visited with costs. In the case cited a' trustee had
refused, under advice of counsel, to do a certain act.
In this case the questionable act was for their own
benefit, and was certainly improper, so improper that in
Passmgham v. Sherborne, Lord Langdale said if the
act then done, a lease to a trustee by the trustees, had
not been expressly authorized by the will, he would
have visited the transaction with costs : but it is said the
legatees did not complain ; that ought not to excuse
the executors, they ought not to have done what was
wrong, even if the wrong was not complained of.

Further, it is urged that the bill was filed hastily, j^dgA letter was written eight and a half weeks before
bill filed, perfectly courteous in its terms, asking
for information, and concluding thus: "As execu-
tors, you are aware that it is your duty to have your
accounts at all times ready ; but if they are not in
such condition, as to enable you to supply us with the
information required immediately, please communicate
to us the time you will need for the purpose."

Partly through accident, no answer or even acknow-
ledgment was sent to this, until the day after the bill
was filed

; but it was not then too late. If the
executors had then made a proposition which the
plaintiffs ought to have accepted, and did not accept,
the court would certainly give no costs against the
executors. It is said th^it too much was asked by this
letter

;
that executors are not bound to render accounts,

but only to have them ready for inspection. I agree
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J866.
that they are not bound to do more; but it was inform-

smith Htion that was asked for, and the answer should have
Roe. been that the accounts were reaoy for inspection, or if

not, a day should have been named for their being so.

Some claims were made by the plaintiffs in the
Master's office beyond what they were entitled to.

When parties become litigants they, or the professional
gentlemen who represtat them, generally do this. It

does not follow that if the executors had acted cor-
rectly the plaintiffs would liave filed a bill to enforce
unfounded claims

1^

IS ."13

ff-1

Judgmrnt

I think the conduct reported by the Master on the
question of costs was of such a nature as to give proper
occasion for filirig a bill, and that the proper conclusion
is, that it was the sole cause of the suit being brought in
the sense in which the words are used in Tebbsv.
Carpenter; and that the plaintiffs are entitled to the
general costs of the suit against the three acting
executors. On the other hand, the costs occasioned by
unfoundeJ. claims set up by the plaintiffs must be taxed
against them, and set off against the general costs.

They are probably so very much less than the general
costs that it would not be right to make the circum-
stance of there being costs each way a reason for

giving costs to neither party.

Upon the directions, other than as to costs, I under-
stand, there is no contest ; they will therefore be aa
asked by the plaintiffs.
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Emes v. Emes.

Executors and their accounts-Dday ,n administering -AcknowUdg.
ment of indebtedness -Statute of limitations.

A testator, a short ti.ne before his death in ,84. and during his lastlines
,

.gned a statement by which he acknowledged himselfindebted to h.s father one of his executors, in the 'sun. of /„8s 5d H.S wdl contained direct authonty to h.s executors osell h,s real estate for the payment of his debts. In 1843 theexecutors obtained an administration order, and the father soughttohave h,s claims against the estate, including the amount soacknowledged, paid by a sale of the land. These claims were
resisted by the widow and the heir-at-law, the testator having beenma weak and dying state wh.n he signed the acknowledgment
Ihefather had, unt.1 about r86x, been .n the occupation 'of theland,^and a surcharge was put in against hi,„ for the rents and

//.7d, that mere physical weakness, however great, without proof ofmental incapacty. .snot sufficient to render invalid an acknow-ledgment of debt
:
that the statute of limitations does not bartheclaim of an executor against the estate of his testator: that an

istered ,n order to obtain interest upon a claim which he has

lands, w-hich by the will are saleable for payment of debts svillrender the executors liable for rents and profits.

fhis was H suit for the administration of the estate of
hzekud Ernes deceased, in which a reference has been
made to the Master, to take and make the usual accounts
and mquiries, in pursuance of which he made a report
from part of which an appeal was made, on the grounds
stated in the head-note and judgment.

Mr. Hector, Q.C., for the appeal.

Mr. ^ M. Jarvu for parties proving claims against
the estate.

Mr. Blain for the co-executor.

Vankouohnet, C.~The testator died on the 24th of
August, 1841, having, on the 14th of August preceding,
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made his will, wlicli is not impeacherl, and under
which, indeed, with the assent of all parties, his estate

at this distance of time is bcjing administered. The
testator had in June previously made a will similar in

purpose to tlm one admitted to probate, but not contain-

ing, as does the latter, direct authority to his executors

to sell his real estate. On the 9th of August, 1841, the

deceased executed a memorandum, by which he acknow-
ledged himself indebted to his father, one of the

executors of his last will, in the sum of i'73 Ss. 5 jd.,

according to account annexed, which he declared to

be just and correct. The subject of this account is a
quantity of stock and farming implements which the

father had purchased from the estate of his deceased sou

Silas, and whic^ he left upon a farm of his that Sila-t

had occupied for the use merely, as he alleges, of the

testator, to whom, after his son Silas' death, he had
Judgment, leased the farm at a moderate re.nt. The father admits

having made the testator a present of a yoke of steers,

a chain and drag, plough an-^ milch cow. The conten-

tion on the other side is, that the father gave all this

stock, &c., to his son, and that at his death it formed
part of the testator's estate ; and the Master, on the

inquiry before him, has so found. This finding forms

one of the grounds of the present appeal. It seems
that in the winter of 1840 and 1841 the testator was
injured by the fall of a tree, and that of this injury he
died. That in January, 1841, his father removed him
to his own house, aud then took possession of the stock,

&c., in question. Evidence is given of statements by
the fat'ier that the stock was the testator's, andevideiico

is also given of statements by the testator that he only

had the use of the stock. Evidence is given, also,

of the conduct of father and son in regard to it, leading

to opposing inft-rences. This evidence, of a character

always unsatisfactory, is of no value of itself, if the

testator, in a sound state of mind, really signed the

memorandum already referred to, as it furnishes the
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best evidence of the terms upon which he chose at the
time to deal with his father in re-ard to it. There is
no evidence whatever that the testator was of imbecilemmd

;
that he was even subject to insanity—or even

<luring his illness wandered mentally. All that is
pretended is, that at the time this memorandum was
prepared he was so weakened by spffering, and so
indifferent to what was passing around him. that he
could not and did not understand any matter of business.
[ think that the preponderance of the evidence of
opinions as to the capacity of the testator to understand
and be able to exercise a judgment upon any matter of
busmess submitted to him, and to act upon it at the time
this ac;-nowledgment of account was given, is in favor
of his aoility to do so. Some of those admitted to be
the most respectable witnesses, called to impeach the
documents, say they will not swear that he ever lost his
senses. The most they seemed to have observed when
visiting him was, thai, wearied and languid, with the Jud«m„,.
hand of death upon him, he took little or no interest in
conversation; sometimes not noticing those in the
room, nor answering remarks addressed to him. This
indifference to the gossip which so often attends a sick
man's chamber is no evidence that he is incapable of
forming an opinion, and acting upon it so far as his
physical strength will allow. But amid this conflict of
opinion,wehave the clear unshaken testimony of Fanny
e%>wa,i, the subscribing witness to the memorandum
that it was read over to the testator : that he spoke on
the subject of it; clearly understood it ; and in her
presence pronounced it right.

This it seems to me settles the question. In additional
support of genuineness, is the fact that the testator,
growing worse every day, executed on the 14th of the
same month of August his will, which noone impeaches
and that by this will, as well as that of June, he evidentlv
aces not think himself the owner of the stock-of con-
siderable value—for he makes no allusion to it. though

* .
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1866. he disposes of a few articles of personalty, and provides

for the payment of his debts out of his real estate, as

the primary fund, so far as his language will make it

such: in thid last will—setting apart as the only

personalty applicable to the payment of his debts

—

his gun, and clock, and steel-traps : and bequeathing

specifically certain articles of personalty ; while he

no where alludes to the stock, &c., in question here.

There is no evidence either that the testator, from the

time he was removed to his father's house, ever claimed

this property. Upon the whole, therefore, I think that

this claim should be allowed, and that the stock in

question did not form part of the testator's estate. I

do not think the statute of limitations bars the claim :

but while arriving at this conclusion, I deem it right to

state, that no executor has a right unnecessarily to keep

an estate open and unadministered so that he may
claim interest. I should have felt it right in

this case to deprive the claiixant Silas Ernes of all

interest, were it not that there was no personalty out

of which the money due him could have been paid ; and
that the Master han found that in his management np
to 1847 of the real estate, out of which the debts were

to be paid, that estate has been improved and increased

in value. I therefore allow him six years' interest upon
the amount admitted by the ti stator to be due him. I

have had some doubt as to the rents and profits charged

to the executor Silas ; but looking at all the circum-

stances, I am not disposed to disturb the Master's

action in this respect. The executors ought early to

have discharged the duties of selling the property

confided to them by the will. They did not do so ; and in

the mes^ntime the executor, Silas Ernes, appears to have

exercised complete control over it, dealing with it as he

pleased, and putting upon it occupants. It is true that

this court held that the brother, Henry Ernes, was
entitled to be protected in the possession till the valua-

Judgment.

ti"- 20uld c-6 made, anu uis assent to a purchuac
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in compliance with it ascertained ; but lokins? at the
dealings of the executor, Silas, with the property ; his
neglect toobtainina reasonabJetimuapropervaluation,
and a decision from Henry one way or the other as to
the purchase, {Ihuiry being his son. and apparently
under his control)

; and that he put all the parties who
occupied the land into possession of it, I think the
Master was justified in charging him for the period Hxed
by him, with an occupation rent, and I see no reason to
quarrel with the amount named. I think, also, that the
Master was wrong in rejecting Calvin Ernes, the
co-executor of Silm, as a witness in support of the Judgmeirt.

claim of the latter. His interest, as a co-executor, was
to resist the unpaid claim of Silas, not to support it,

and Silas might, if he could have sued him, have called
him, as any other creditor could, as a witness in any
cause.
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1866. Westbrooke v. The Attorney-General,

Grantfrom the Crown—Setting aside—False representations made to

Government.

A bill was filed alleging that by an act of the legislature the

Grand River Navigation Company were empowered to take r.uch

land as might be necessary for the purposes of the act, subject

to payment ; and in case of dispute arbitrators were named to

determine the amount ; and compensation was in the same manner
to be made for any Indian lands required for the undertaking,

The bill alleged that the company having claimed, as being

necessary for the purposes of the work, a tract of land, con-

taining about ninety-one acres, and forming part of the village

of Cayuga, which was then occupied and improved by several

parties, an arbitration was had in respect thereof on the 30th of

October, 18 J7, when an award was made directing the payment of

/159 js., for the right of the Indians therein, but that no notice

was given to the pccupiers of the land, nor was anything further

done in the matter until January, 1864, when the assignees of the

company applied to the government for the absolute purchase of

the land, untruly representing, as the bill alleged, that the company
had gone into possession under the award,and were then in peaceable

possession
; that the only improvements made on the land were so

made by squatters with knowledge of the company's right ; and the

applicants were thereupon allowed to purchase for the sum
awarded, and interest, although in reality the land, by the improve-

ments of the occupiers, was then worth ten times the amount. The
bill prayed to set aside the patent as having been issued through

fraud, error, improvidence and mistake: a demurrer by the patentees

for want of equity was overruled.

Whether, although a person may have been entitled to a grant from

the Crown, yet if, on his applying therefor, he knowingly makes
grossly false representations to the government, the patent may
not be set aside.

—

Qncere.

Statement. Ou tlic delivery of the judgment, as reported ante p.

2()4, upon the question of misjoinder, counsel for all

parties desired that the court should treat the bill as if

amended so as to remove that objection, and that judg-

ment might be pronounced upon the demurrer for want
Ul V-H1.'*V '

' Mr. Blake

llonJ\

, Q.C.

Q.C,

, for plaintiff,

contra.Mr.

«



CHANCKRY REPORTS.
331

General,

MowAT, V.C—After I had -iven my opinion on the 1865
demurrers for misjoinder, the plaintiffs' counsel asked vr,7"T
eave to amend the i)ill so as to ren.ove the objection ,Xtor misjoinder; and, in anticij.ation of such amend-

""

ujent, both parties have expressed a desire that I
should without a new argument, give jud^'ment on
the other objections to the bill. This, therefore I
now proceed to do.

'

The bill states, in substance, (amongst other things,)
that Her Majesty was and is seized of the lards in
question, in fee, in trust for the benefit of the Six
Nations Indians; that the defendants, The Grand
River Navigation Company, were by Statute 2 William
IV., chapter 22, empowered to take such land as
naght be necessary tor the purposes of the act, and to
contract with the owners and occupiers either for the
absolute purchase of the land, or in respect of the
claims to which such owners and occupiers should be
entitled in consequence of the construction of the J

Company's works
;
that, in case of disagreement arbi-

trators appointed by the act were to determine dis-
putes; that if any part of the navigable channel to be
made by the Company should pass through the lands
ot the Indians, compensation should be made therefor
to the Indians, in the same manner as in the case of
other individuals; and that no hnd should be taken
possession of until the purchase money was paid.

The bill further alleges that the Company claimed or
pretended to require, for the purpose of the navigation
the land now in question

; that on the 30th of October,
1847, it was i.retended to be arbitrated upon, and an
award was made directing the Company to pay to the
Indian Department ,4159 5s., for the right of the
Indians in ninety-one acres, and i'lfi for their riHit in
the remaining eight acres, of such land ; that the idnetv-
one acres embraced the larger portion of the village of

i^dnmciit.

'fiyuga; thut the plaintifis, or those under whom tl

olaim, had then considerable
loy

improvements on this

I !i

If.

••I
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1865. property
; that no notice of the arbitration was aiven

westbrooke to any 01 them, and that no account was taken by the

Attornev- arbitrators of their improvements; that it had there-

tofore been, and still is, the invariable law, ustige, and
custom of the Crown, in respect of lands held as these
were, to ir'ive to such settlers as the plaiutifl's tlie pre-

emptive right to the land so settled ; and, in the event
of the settlers refusing to purchase at the required
price, to give them the reasonable value of their im-
provements, tj) be paid for by the person to whom the
Crown should sell the land ; that nothing was ever
done by the Company towards adopting the award

;

that they did not pay the money awarded, or take
possession of the property ; that the land in question

jndgmeut.
""^ Unnecessary for the purposes contemplated by the
act

;
that it rises almost precipitously to a very con-

siderable height from the margin of the Grand River

;

that forty acres of it are covered with houses, gardens,
and other improvements ; that the value of the land
as now improved is $16,000, and upwards ; and that
the plaintiifs, until very recently, were in ignorance
that there had been an award, and had, in such
ignorance, paid large prices for the pre-emptive right
to portions of the land, in reliance on the invariable

usage of the Crown already mentioned.

The bill furtheralleges that the defendants, The Corpo-
ration of Brantford, claimed the land, as assignees of the
same and of all the other property of the Company, by
means of transactions which it is not material for me to
detail ; but the bill states, that the Corporation of the
town, at the time such claim accrued, had full know-
ledge of all the circumstances I have mentioned.

The bill further alleges that having such knowledge,
the Corporation of the town, as the representatives of
the Company, applied to the Crown on the 13th of

.
January, 1864, for the absolute purchase of the land, and
offered topay theamount which had been awarded by the
arbitrators seventeen years before, with interest; that,
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on this application, the Corporation of the Town
falsely represented that the Company had gone into 1865.
possession of the property under the award, and were w^;;tb;^e
then in peaceable possession of it ; falsely represented a.J„ey-
that the award was binding, and had always been com-

''"""'

phed with and treated as binding; falsely stated thatthe
land was required for the purposes of the Company
and was such as the company was authorized to take
and arbitrate on

; and falsely represented that the only
improvements on the property were made by some
squatters who had entered after the making of the
award.andwith knowledge of the Company's title there-
imder

:

tl t by means of these misrepresentations the
apr

.
on of the Corporation was successful, and the

O*
.

V ion was allowed to purchase at $1373 78 or
about one-eleventh of the present improved value' of
the property

;
and that, had the facts been known to

the Crown, the patent would not have been issued.

The bill prays that the patent may be cancelled or
rescinded, as having been issued through fraud error

^"''«•"•••

improvidence, and mistake.

This is the substance of the bill, omitting such only
of its statements as it is not material to repeat for the
disposal of the demurrer.

Mr. Roaj; for the demurrer, argued that the Com-pany had a statutory right to the patent, and that the
case therefore, essentially differed from those cases
which had been litigated hitherto, and in which theCrown had a discretion to grant a patent or not. This
argument would apply in answer to an information by
the Attorney-General. as well as to a bill by any of
the present plaintiffs.

^

l)id any such statutory right to the patent exist?

I can discover no ground for affirming the existence
ot such a right.

VOL. XI.
2^
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186'"'. There is certainly no ground for doing so in those

uestbiooke portions of the Company's act which are set forth in

Attoniey- the bill ; nor, I think, is there any such ground in any

of the enactments which the bill does not set forth.

The statute, in fact, contains no provisions whatever

for the Company's obtaining either a patent for Indian

lands, or a conveyance of the lands of private proprie-

tors
J
and the powers which statutes of this kind give

must be construed strictly. Everfieldw. Mid SussexRail-

way.{a) The Company were empowered to set out and

ascertain the landstheyrequired; to arbitrate in respect

oftheir value,andto take possession ofthem and usethem

after theyhad been paid for. So far as relates to the use

of such lands for the purposes of the Company, no patents

and no deeds ^eem to have been necessary. Bruce v.

Willis.(h) After payment the lands were the Company's

for the puposes of the act. Before payment, I think

the Company was in the position of a purchaser who
had not completed his purchase. If, on payment, this

Company had a right to a conveyance from the owners,

then,in the case oflandstheretofore grantedbytheCrown

to individuals, that right would have oeen enforcible in

this court -, and I think a delay of seventeen years after

an award would, under the circumstances, be a complete

bar to a suit for the purpose. It is out of the question

to suppose that this company,or any company with like

powers, could lie by for seventeen years after taking the

steps necessary to ascertain the amount to be paid ;

could find it quite practicable to do without the land all

that time ; and could, after the land had enormously

increased in value by improvements and otherwise,

demand a conveyance of it, as a matter of course, at the

original price, with simple interest. I think such a

case would not be arguable in a court of equity.

JudgmMit.

If this court would refuse to enforce such a claim

(a)5jur. N. S. 776. (b) II A. &E. 463.
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- jey
General.

in the case of a private owner, I think it clear that in 1865

ItrZ" V''^'^'" ^'"f
'^' ^'^'^^^ ^^^ ^t perfect w;;;,.;^e

1 berty to refuse an application for a patent, assumin| A.-oVn
the facts to be as stated in the bill.

'
""

Indeed,notonlywastheCrownatHbertytorefuse8uch
an application; not onlywould the refusal be the violation
of no le«al right of the Company

; but, were the facts
known to beasthe bill alleges,the Crownwould probably
have considered it a plain and obvious duty to take that
course in the interest of the Indians-not tospeak of the
interest of those personswhom, according to the bill the
company had allowed for seventeen years to remain in
possession of the property, improving it, and dealin-
with itan Ignorance of the award and of the Company's
claim, and in reliance on what is alleged to be an
invariable custom of the Crown, securing to persons
situated as they were, the value of their improvements'
and the option of buying the property whenever it
should be put into the market.

Butthe Corporation of the Town,in desiring a patent
<lesired something more than, I think, the statute gave
the Company a right to; and this being so, I see no
reason todoubtthat, even putting aside the lapse of time
the Crown had from the first a perfect right to decline
issuing a patent, if the Crown saw that the land was not
required for the purposes of the act ; or that the price
awarded or offeredwas inadequate; or that persons werem poBFession who had equitable claims which the Crown
had, m all other cases, respected ; or that, for any other
reason, the apphcation, if acceded to, would work
injustice or hardship to others. In short, I see no
reason to doubt that the Crown might, with perfect
propriety, have declined to move at all, or except on
such terms as, under the ciieumstauces, might seem
just and reasonable.

^
I think, therefore, that there was a discretion in the

Crown to refuse the application ; that the case is not

Judgment.
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1865. distinguishable in that respect from the cases in which

the rehef prayed for by the bill has been granted by

^^e f^f^^^^H H^^^^^B

^m iiilH'Hn
I^^E ' li^^H'iimiiH^^B
^^^^H( hX- ^^^^I'^^^^^^H

^Hf
^^H' ^ al^H BBBi^H

1 :i^H^I^H
^m '4 y^'^K^j^^Km
^^^K s4\ >

'S^H'^^^D
^^^^^Hl ' i^^B^^^B^H
^m h^hIHi

1II

this court; and that, if it is true, as the bill alleges,that

General, the demurring defendants by false representations,

prevented the Crown from exercising that discretion,

the patent ought ta be cancelled by this Court.

To prevent misconception, I ought to add that if

these defendants had made out a statutory right to

obtain a patent on paying the sum offered, I am not

prepared at present to say that they were justified,

in point of law, in obtaining their legal right by the

aid of false representations to the Crown. I am not

prepared to hold that even when a person is really

entitled to a gi'ant from the Crown, he may safely

make any repfresentations, or commit any frauds,

however gross, that may facilitate his obtaining ic ;

and yet, this is what I must hole , if I am to yiold to

the argument which was addressed to me on the part

of the defendants.

JiidcRiaDt.

The learned counsel for the defendants further urged

that the plaintiffs, as occupiers of Indian lands,had not,

under the circumstances set forth in the bill, that right

to file a bill of this kind, which the unauthorized

occupiers of otlu r Crown lands possess ; and that the

only remedy is by information in the name of the

Attorney-General. But after referring to the enact-

ments which were relied on, and to the allegations of

the bill, I have failed to satisfy myself that there is

any solid foundation for the distinction contended for.

On the authority, therefore, of Martin v. Kennedy, {a)

and of the other cases which have followed that case,I am
of opinion that,as8imiing the objection for misjoinder

to be removed or withdrawn, a demurrer to this bill i»

not sustainable.

(a) Ante vol. ii., p. 8o ; vol. iv.. p. 460.
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Paterson v. McMaster.

Will—Construction of—Sale by executors to legatees.

P. having an estate estimated at ^60,000, by will provided that after
payment of the debtsand certain pecuniary legacies, a sum sufficient
to secure an annuity of ;f5oo per annum during her life should be
mvested for the use of the widow ; that ;f5,ooo should be invested
for each of h.s four daughters, and that the residuary estate should
be divided equally amon;; the testators three sons J P andW
when W, the youngest, should attain majority: And in case the
value of the estate should not prove sufficient, after providing for
the widow's annuity and the daughters' portions, to produce
/7.000 for each of the sons, then that a ratable reduction should
be made from the sha.e of each child. The testator also directed
that after the decease of his wife the sum set apart for securing
her annuity should be equally divided amongst his children The
testator by his will provided that in case his sons desired to
c-)ntinue his business, that his executors should afford them
facilities for so doing, and should sell to them at a fair valuation
the store anu stock in trade.

Stock was being taken at the time of the testator's death, and the
goods in hand were, in accordance with his custom, valued by
adding 75 per cent, to their sterling price, at the sum of /ra.ooo
The sons J. and P.. having agreed to continue their father's busi-
ness, were charged in the books of account with that sum.

The estate proved to be of only half the value at which it was esti-
mated at testator's death, so that there was insufficient, without
taking into account the value of the stock, to realize the widows
annuity and the portions for the daughters. The sum at which
the stock had been valued was proved to be about twice its
actual value, and evidence was adduced proving that no actual
consent or agreement had been given by J. and P. to be charged
with it at Its estimated value.

Held, that there had been no absolute sale of the stock to them and
that they were only chargeable with it at its actual value- that the
sum required to be set apart to raise the annuity for the widow
was .such a sum as being invested at 6 per cent, per annum the
legal rate at the time of testators death, would produce /500 per
annum

;
and that the principal sum was, under the above provision

distributable, on the death of the widow, an.ong all the testators
children.

The bill in this case was filed by William Paterson,
third son of the late David Paterson, against William
McMaster, Peter Paterson and John Crawford, his
-executors, and John Paterson, Peter Paterson the

1865.

i
.'^

Tl
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1866. younger, Sarah Merrick, wife of J. D. Merrick, Martf

^ers^ Paterson, Margaret Paterson, and Maria Paterson,

Mc Master, tlic other children of the testator.

The bill alleged, that the defendants, Johji Paterson

and Peter Paterson the younger, should be charged with

i'13,990, being the sum at which the stock in trade of

the testator, assumed b" them at his death, had been

valued, and asked the direction of the court as to how
a sum directed by the testator's will to ')e set apart for

the use of his widow, now deceased, should be appor-

tioned among the devisees.

The bill also prayed for an administration of the

estate under the direction of the court.

The terms of the will and the other circumstances

affecting the estate appear sufficiently in the judgment.

Argumeni. ^^^ Crooks, Q.C., for plaintiff.

Mr. Blake, Q.C., and Mr. S. H. Blake, for the

legatees, James and Peter Paterson.

Mr. McLennan for the executors.

Mr. S. J. Vankoughnet for the infant defendants.

Mr. Strong, Q.C., for other defendants.

Vankoughnet, C.—In this case two questions were

raised : the first, as to whether or not the executors of

the late David Paterson had sold to his sons John and

Peter the stock in trade left by the testator at his death

at a certain price to be paid by them for it.

The second, as to the proper effect to be given to

the testator's will in favor of his wife.

Upon the first question, I am of opinion there was no

sale to the sous. The testator immediately before his
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Judgment.

death, and his executors afterwards, as also those inter- 1865.
ested in his estate as beneficiaries, estimated it as vt^orth "v^er^o^'
A'60,000. After providing for the specific legacies McMastcr.

bequeathed by the testator, the residuary estate given
to his sons John, Peter and n illiam, would, on the
above estimate of the value of his property at the time
of his death, have greatly exceeded the sum—i;i3,990—
at which it is alleged the executors sold the stock in

trade of the testator to Peter and John, whom it is

sought by this bill to make liable for that amount, as so
much due by them to the estate. Just before and at the
time of the testator's death, the usual annual taking of
stock was being had, and it was completed after his
death. The testator by his will provided that his " stock
of goods should be valued and sold or otherwise disposed

of as my said trustees (being his executors) shall con-
sider best for the interest of ray family." The testator

by his will also expressed the desire that all facilities

should be given to his sons tor carrying on business,
having due regard to the provisions for his wife and
daughters—they being the only other legatees. Imme-
diately after the testator's death it was agreed between
the executors and his sons Peter, John and {William, the
plaintifi', being then a minor) that stock of the goods on
hand should not be taken afresh, but that that which
was just being completed should answerfor the purposes
of the estate, and that Peter and John should take the
goods and carry on the business, and, it called upon,
account to the estate for the goods on that stock esti-

mate. It was thought by all parties at the time that
this stock of goods would or might properly form part
of the residuary estate, and that without it there would
be ample to pay off the other bequests in the will, and
that therefore Peter and John would never be called
upon to account for it except to their brother William,
who was fequally entitled with themselves to the residu-
ary estate, and whom it is alleged it was intended to
bring into the partnership on his arriving at full age.
The goods at the estimated stock value were charged
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1865. in the books of the estate to Peter and John as so much
paterson' assets of the estate, and were entered in the books of

McMaster. J*eter and John as so much merchandize on which they

wore to trade.' From these circumstances I am asked

to draw an indisputable conclusion that Peti r and John

agreed to purchase these goods, and to pay the estate

for them, at the estiniated stock value. Mr. McMaster,

who, as one of the executors, took an active part in the

arrangement made with th< two sons, pwears that there

never was any sale of the goods made to them at any

price ; that it being supposed the residuary estate

would greatly exceed the value of the goods these were

handed over to or left in the possession of the two sons,

who, if ever it became necessary, were to account for

them to the estate, and the estimated stock value was

entered in the books and kept as a record of the

Judgment, amount of property assumed by the two sons, according

to its stock value as usually ascertained ; and he and

others engaged in trade swear that no one would

think of purchasing out a stock of goods at the value

l)ut upon them in taking stock for the mere purpose of

a stock estimate. Mr. McMaster swears that he never

contemplated a sale to the sons at this valuation. Now,

if the executors were suing these two young men at

law upon this alleged contract of purchase, could a

jury in the face of the evidence of Mr. McMaster,

who would cuere be one of the plaintiffs, find that the

defendants agreed to pay for the goods the price claimed ?

I think not. The whole circumstances seem to me to

shew that the goods were left with the two sons in

specie as part of the residuary estate to which they

were entitled under the will,—an error, no doubt, as

things have turned out, for unexpected demands were

afterwards made upon the estate, and a portion of it,

consisting of realty, became in time greatly depreciated

in value ; and these two sons, Peter and John, must
' account to the estate for the value of the goods at the

price which they were fairly worth ; and the estimated

stock value will furnish a basis for ascertaining this

;
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1865

l'.»«;rson

aster.

but when there was no intention on one side to sell or
on the other to buy at an assumed fixed price to \n ,,„„,
paid.I cannot hold that there is any such price binding McMa^
on the parties. A question not now before me may
arise as to how Petn- und John should account to their
brother IVilliam for th • dealing with this portion of
the estate left with them as residuary estate, in whidi
he had an e(pial interest. The other question arises
upon the clauses in the testator's will, which provides
that his trustees " are to invest hi such stocks or se-
curities as they think proper an amount sufficient to
secure to my beloved wife an arnniity of i;500 p.a. for
her life," and that after the death of his wife " the
princii)al invested to secure her annuity shall be
+,'qually divided ii\non<r my said children, share and
share alike." The sons who are entitled to the resi-

duary estate are interested In making this sum as
small as possible, and say the executors might easily
liave secured investments at eight or ten i)er cent, per
annum. What they might have done I don't know and judgment
cannot speculate upon. They have not in fact made
any investment to secure the annuity. The widow is

now dead. The testator died in April, 1H5»5. Stocks
yielding eight <.r ten per cent, might perhaps have
been safely purchased by the exocutorn. Perhaps
mortgages might have been purchased at a discount

;

but nothing was done. Money could not have l)een

loaned at more than six per cent., for the usury laws
had not then been abolished. The executors would
have been quite justified, and should, as prudent
men, I think, have invested tht nxoneys of the estate,
on real estate alone, and this at six per cent., to yield
the annuity. The widow was entitled to demand from
tliem indisputable, or the best security for the payment
of her annuity ; and this beuig so, I think I must
declare that a sum which, at six i)er cent., would have
yie'ded .4^.500 a year is divisable among the legatees.
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Ratz V. Tylee.

Vendor and Purchaser—Principal and Agent—Cats.

The defendant was a trustee under the will of P. for the sale of the
property in question. In 1834, a friendly suit was instituted in

England (where the trustees and all the parties interested under
the will resided,) for the execution of the trusts of the will, and a
decree was made for the appointment of a receiver, and the sale by
him of the testator's lands in Upper Canada. A receiver appointed
in this suit having died, a considerable peri( elapsed before

another wasappointed. Duringthis interval the C;inadian solicitors

for the estate continued to sell the lands, and manage the property

as theretofore, under the authority of the trustee. While they were
so acting, the plaintiff applied to them to purchase the land

in question. A clerk of the solicitors, who attended to the business

of the estate, had been authorized by them to buy a few lots for

himself at the prifces at which they were for sale to others ; and,
acting upon the strength of this general authority, he, without their

knowledge, entered into a contract in his own name and behalf, with

the plaintiff, for the sale of the lot at ;r250, and gave the plaintiff

his own bond for a deed, and received from him the purchase
money. The plaintiff supposed the clerk was acting for the de-

fendant, and was authorized to act for him. The clerk sometime
afterwards entered in the solicitor's book of .sales, and subsequently

in an account transmitted to the defendant, a .sale of the lot to an-

other person at £150, and charged the plaintiff with that amount
as assignee of the pretended purchaser. A deed of conveyance tr»

the plaintiff, reciting a .sale to him at ;^i5o, was prepared by and
under the directions of the clerk, and was transmitted by the

solicitors with other deeds to the trustee for execution, and re-

tained by the latter for some time, but was not executed :

Held, that there was not any contract which this court could enforce

against the trustee; but as a suit was to some extent necessary to

ascertain the truth satisfactorily, and the same was rendered

unnecessarily expensive by the unqualified denial of the defendant

that the solicitors had any power to .sell lands ; the court, on
dismissing the bill, refused the defendant his costs.

This was a suit for the specific performance of an
alleged contract for the purchase of lot No. 6, in the

sixth concession of Pilkington.

This lot was part of a large tract which was vested

in the defendant, as trustee under the will of the late

Major-General Pilkington. General Pilkington died



CHANCERY REPORTS.

on the 6th of July, 1884 ; and on the 17th of December,
in the same year, suits were instituted in the Court of
Chancery, in England, for the administration of the
real and personal estate of the testator, A receiver
was subsequently appointed ; and directions were given
respecting the sale by him of the tentator's lands in
Canada.

848
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The first receiver wa
;
the late '' ndge Hagerman, who,

it appeared, had been aj po nted on ; he 18th ofDecember,
1888. He died on the I'th of :Jay, 1847. On the
24th of June, 1851, Mr. i;, ck was appointed receiver.
He died in 1854. Mr. Lapenotiere, the receiver, was
appointed some years subsequently. There was no
receiver in the interval between Mr. Hagermari's
death and Mr. Brock's appointment, or between Mr.
Brock's death and Mr. Lapenotiere's appointment.
Each of the two first receivers held a power of attorney
from the defendant to sell lands, collect moneys, and statement.
manage the estate generally.

On the appointment of Mr. Hagerman to the Bench,
the firm of Strachr-' d- Burns succeeded to his
professional business, and commenced acting as solici-

tors in the management of the Pilkington estate in

1840. Thenceforward, until some years after the tran-
sactions in which the plaintiff was concerned took place,
the business of the estate in Canada was managed by the
successive Law firms of Strachan d: Burns, Strachan
d Cameron, Cameron, Brock d: Rohinsoji, and Cameron
d Robinson. Mr. Cameron's connection with the latter

two firms being merely a nominal one.

• Most of the land had been sold before the defendant's
purchase, but large sums were due from persons who
had m&di purchases previously.

In June, 1854, the plaintiff, through one D. S.
Shoemaker, applied by letter to Messrs. Cameron and

3
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Robinson for the purchase of the lot in question.

Shoemaker subsequently left the country. It was not
shewn that this letter had been received or seen by
Messrs, Cameton and Robinson, but having been
opened at their office in the usual course of business,

the letter passed into the hands of one Edward Shortis,

who for some time previously had kept the books and
papers, and attended to the affairs of the estate for the

receiver and solicitors, and who continued to do so for

some years after this. Shortis thereupon assumed to

sell the lot for his own benefit to the plaintiff for i'250

;

whether this was done by letter or by personal com-
munication, did not appear.

On the 26th .of June, 1854, Shoemaker remitted

t'oO 158. to Cameron <£ Robinson, as the first payment
on the lot under this agreement. This letter was also

received by Shortis ; and Cameron d- Robinson knew
Statement, nothing of it. The plaintiff afterwards executed a

bond to Shortis, dated the Ist of July, 1854, for .i'250,

payable i^SO down, and the balance in five equal annual
instalments, with interest. On the back of this bond
there was a receipt, signed by Shortis, for the first

instalment. Shortis, on his part, appeared to have
executed a bond to the plaintiff conditioned for the

conveyance of the lot on payment of the £'250 ; but

this bond was not produced at the hearing, though
Shortis was sul)pii naed to produce it.

It appeared that a book had been kept in the

.solicitor's office, in which the transactions of the

receiver and solicitors in relation to the estate were
L jvci time to time entered. No entry was made in

this boolc of the sale in question, or of the receipt

of the plaintiff's money ; but Shortis subsequently

made entries in it relating to the lot, under date of
' the 1st nf January, 1855, which was six months after

his Bale to the plaintiff. The first entry was of a sale

to Shortis himself, not naming a price. This entry he
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subsequently cancelled. He then, on the same page, 1865
and under tlie same date, charged the lot at il50

^

against the plaintiff as " assignee of W. AC' These
last words were written in pencil; and the evidence
shewed that the initial letters, " W. A. C," meant WA Campbell On the opposite side of this account
Shortis credited the plaintiff, under the sam. date
with ^15, as a part payment. All these entries
were fictitious. There had been no sale to W A
Campbell; no transfer by Campbell to the plaintift'-
and no sale on behalf of the estate to tb- plaintiff
himself at any sum ; and no payment of i*15.

On the 16th of February, 1855, the plaintiff, through
Shoemaker, paid Shortia the balance of the purchase
money, though it was not yet due, and got his receipt for
the amount, In 1856, an account was prepared by
Shortts on behalf of the solicitors, for transmission to
the defendant in England, which professed to set forth s.a.e.en..
the solicitors transactions relating to the estate, for the
years 1854 and 1855, and the lot in question was men-
tioned in this amount as sold to " W. A. Campbell," for
A'160. Mr. Robinson signed and forwarded this docu-
ment

;
but it appeared that he made no minute exami-

nation of It. relying implicitly on the accuracy and
fidelity of Shortis, who prepared it.

The custom in the management of this estate
was for the conveyances to purchasers to be preparedm the office of the solicitors for the estate, accord-
ing to a form which had been settled in P]ngland
while Mr. Hagermaii acted as receiver

; and for these
conveyances to be transmitted from time to time to
the defendant for execution ; and this was often done
before receipt of the purchase moneys. Amongst
the deeds so transmitted in 1857, was one which pur-
ported to carry out a sale of the lot in question to the
plamtifT, on behalf of the estate, for £150. Though
these, deeds were forwarded by Mr. Robimon, it

.,1

)
.,

ii"*!
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1865. appeared that, as in the case of the accounts, from -his

confidence in Shortis, he did so without any examina-

tion of the deeds by himself. The defendant did not

execute any of these deeds until long afterwards, and

he never executed the deed intended for the plaintiff.

There was no written evidence of a sale of these

lands beyond what has been mentioned; but there had

been a verbal assent by Mr. Robinson to the purchase

by Mr. Shortis of several lots belonging to the estate at

the same prices at which the lots were for sale to others.

Mr. Robinson, in his examination, assumed that the lot

in question was one of those which Shortis selected

under this authority ; but there was no evidence of his

having so selected or purchased the lot before he sold

it to the plaintiff. In the reports transmitted to the

' defendant most or all of the lots selected or purchased

by Shortis were entered by him as sold to other

statement. PerSOnS.

It did not appear when the plaintiff took possession

of the lot. The only witness who spoke of improve-

ments having since been made on it, said they were

not of any great amount. Their character was not

stated.

The cause came on for examination of witnessi a and

hearing before his Honor V. C. Mowat at the Toronto

sittinp;3 in the spring of 1865.

Mr. Crooks, Q.C., for the plaintiff.

Mr. D. B. Read, Q.C., and Mr. Strong, Q.C., for

defendant.

For the plaintiff the following, amongst other authori-

ties, were cited : that the Statute of Frauds should have

been pleaded though the contract was disputed. Heys

V. Aspley, (a) Ridgway v. Wharton. (6)

(b) i DeG. M. & G. 677, S. C. 6 H. L. Ca. aj8.
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That the course of dealing is sufficient to establish the
agency without proof of express autl jrifcy to the agent
Wilson V. West Hartlepool Railwujj Company , (a) and
that the principal is bound by his ratification, though it
took place in ignorance of some of the incis—Hilhery
V. Hatton. (/>). As to the ratification, Wright v. Van-
derplank, (c) Dimsdale v. Dms,lale, [d] were also refer-
red to. If the evidence does not accord with the case
made by the bill leave to amend should be given,
Price v. Salusbury, (e) Knox v. Gye,

(
f) Firth y

Ridley, ig) The Earl of Darnley v. The London,
Chatham and Dover Railway Co. {h)

On the part of tiie defendants, it was argued that the
Lnghsh Court of Chancery had jurisdiction to make the
decrees and orders referred to in the pleadings, citing
Penn v. Baltimore; (i) that the powers of the defend-
ant as trustee were superseded by such decree and
urders-Lewin on Trusts, last ed. 293, 306. 389-but Argument.
that this court should not enforce against a trustee a
contract such as here set forth—Sncesby v. Thortie (/)
Morthcky. Buller(k) Fry on Specific Performance, 118.

It was also contended that the suit was defective in
not making some of the cestuis que trustent parties—
Fry 89, and cases there cited. Knowledge of all facts
IS necessary to make a ratification by principal binding
Storey on Agency, sec. 248.

Mr. Crooks, Q.C., in reply.-If it should be con-
sidered that the evidence adduced by plaintiff is not
sufficient in all respects, the court will direct an inquiry
to supply any omisaions—Burnett v. Randall. (/)

nl

{a) II fur. N. S. 124, S. C. 10 Jur. 1064,
(b) 33 I- J. E.K. 190. (f) 2 K. & J. I.

(rf) 3 Drew. 556.

(/) 10 Jur. N. S. 908.

(A)33T- Ich. 9.

(i) 2 Wh. & Tud, 767
(k) 10 Ves. 292.

(e) 32 Beav, 446.

(«) 33 L. J, Ch. 598.

0) I Jur. N. S. 5;je, 1058.

(/) 3 Mer. <^(>(..
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Reference was also made to Sugden on Vendors and

Purchasers, 216 (4th ed.) and DaH on Vendors, 671

(3rd ed.)

MowAT, V.C— [After stating the facts to the effect

above set forth, proceeded as follows :1

The plaintiff sets up by his bill a contract binding on

the defendant, for the sale of the lot in queption to the

plaintiff for i^250. But it is manifest that there was no

such contract. Shortis had no shadow of right to sell

as the ageuu for the defendant or for the solicitors

;

and there is no evidence of his having even professed

to sell in any such capacity. His own name alone

appears in the bond and receipts relating to the trans-

action in question ; and the express evidence to the same

effect is distinct. Whatever else the receiver and the

solicitors entrusted to Shortis, it appears that they did

not attempt, or profess, to assign to them the duty of

making sales, and that in no other instance did he

ever assume the right to make a sale.

Nor can the plaintiffclaim relief as assignee of Shortis ,-

for, apart from any defence founded on the fiduciary

position of the defendant, it is clear that the verbal

bargain with Shortis was void, not only as not being in

writing, but because of the prior transaction with the

plaintiff for a larger price, and of the effect of this

in connection with the relation of Shortis to the estate,

and to the solicitors and agents for the estate.

Thefictitious entries made by Shortis intbv n licitors'

book, and in the account transmitted to tbe vi^f-^ndant,

cannot possibly create a valid contract 7, ita anybody.

Assuming that no valid contract was made in this

country, the plaintiff next relies on a subsequent ratifi-

cation by the defendant himself, as giving validity to a

sale to the pla atiff. There is not alleged to have been
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any express and deliberate ratification of any sale of 1865
this lot. It is obvious, also, that there cannot be a ^"^liT
ratification, either express or implied, of a sale that xy'ee
was never communicated to the defendant ; or of a
sale that was never made. Now a contract with the
plaintiff for i'250, or with Shortis for any sum, had
not been communicated to the defendant at the 'time
of its alleged ratification : a sale, on the part of the
estate, to the plaintifi' for £160 was communicated

;

but, confessedly, such a sale was never made. I have
read the mass of correspondence which has been put
in evidence, and which extends to a

i
e, .od subsequent

to the plaintiff becoming aware of the defendant's
repudiation of any sale to him ; and I am satisfied that
this correspondence supplies no ground for holding the
defendant to have ratified any sale of the lot tJthe judgment
plaintiff, or for holding the defendant to have dis-
entitled himself, by acquiescence, to set up any defence
he may have to the plaintiff's bill.

On these grounds I think it clear that, had the pro-
perty belonged to the defendant himself as beneficial
owner, the plaintiff would not be entitled to the relief
he seeks against him.

The obstacles in the plaintiff's way are immensely
increased by the defendant being a mere trustee of the
property; and by the restriction even of his powers as
trustee, through the operation of the proceedings in
England for the administration of the true estate! A
beneficial owner might, after a full knowledge of aU the
circumstances, have confirmed, if he chose, such u .sale

as is in question. But it would have been a breach of
duty on the part of a trustee to confirm a sale at £150
to either Shortis or the plaintiff; and it is only a sale
at that sum that there is the slightest pretence for
saying the defendant confirmed. A sale at any gum,
or under any circumstances, would not, I think, be
specifically enforced here, if proved to be a substantial

VOL. XI. 26
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1865. violation of the directions of the Court ol Chaacery in

~^a7^ Englf.nd, and snc'.i, therefore, as the plaintili i-cnild

Tyiee. not enforce by a suit in England.

As to the coste of this snit :. There is no doubt that a

fraud was porpclrut<3d on tho' ]) aintiff by tlieconfidential

clerk and agent of the defendants' ^^wii Bolicitors, aiid

of the late receiver. The dei'ond mt'b solicitors had

the raan.igement of the estate in Can s 'a ; avid it raj

to them tiiat the plaintiff applied to purchase ; It was

to tirnn he ren irted the first instalment of the purchase

money : it was to the person who, under them, was in

t;if: I aliit of receiving payments for th - estate, keeping

its. accounts, and transacting its businosB, though noi

cf making sales, that the plaintiff' paid the balance ot

his purchase ir^oney. The plaintiff' is sinned in the evi-

dence to be a foreigner, to speak Englisit imperfectly,

to be unable to write English, and not to 1 o conversant

with writings or with business; and I have no doubt he

believed, all along, that he was dealing with the English

proprietors, through the agents whom they had author-

ized to act for Ihoni. The evidence which has been ad-

duced demonstrates that in this the plaintiff was in error

:

but this suit was probably necessary to ascertain the truth

satisfactorily; and the suit has been rendered unneces-

sarily expensive by the defendant's sweeping denial of

any authority on his part to the solicitors to sell lands,

while the evidence shows, if not a previous and formal

authority to them to sell, yet that such sales were in

fact made ; that but few lands at this time remained

unsold; that the solicitors confessedly had authority to

receive the purchase moneys due in respect of all pre-

vious sales, and that the new sales b *'ie solicitors

were recognized to such an extent as, u', he circum-

stance would probably be suffif'f^nt t
;

.ake out a case

of gc i '. d agency, as regards per i^
' ding with the

estate, if the defendant had been j.neflcial owner, and

the case had turned on the question of the authority of

Mr. Robinson as his general agent.

Judgmeni
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Under all the circumstances, I think it would be ISfi--;un,usr as between the plaintift and defendant t^
^

-

make the plaintiff pay the whole costs of the lit na-
tion

;
and I therefore dismiss the bill without costs

Darbv v. Greenlees.

Specifc performance— Waiver of title.

Where a contract for sale of buildin" lots nrov,vi»^ ,

d:v>s.on of the property between them, when they dissolved heirpertnersh.p, nor the acceptance of a conveyance at aSer time ofanother lot said to depend on the same title

'"re'fuJed'ultlf
'"" '°'" ^P-^^^ P-formance the court

defendants were in possession of the property.

This cause was heard at the Toronto sittings in thespring of 1865.
° ^

S.ucman..

The suit was for the specific performance of a
contract.

On the 6th of August, 1853. the defendants con-
tracted with the late John S. Macaulay, for the pur-
chaseof certain parcels of land, in the billcalled buildino-
lots, in the city of Toronto. The purchase monei"
was to be paid with interest in eight equal annual
instalments; and the contract provided that the pur
chasers might occupy and enjoy the property until
default-made in paying the purchase money aceordin-
to the terms of the sale, subject nevertheless to mt
peachment for voluntary or permissive waste.

The defendants entered into possession of the pro-

I'fi

41

i
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1865. perty and erected thereon two buildings, which wexe

described as carpenters' shops. There was no evidence

of their size or value.

The vendor died on the 23rd December, 1855. By
his will he appointed his widow executrix. She died

on the 29th December, 1861. The bill was filed by

her executors, and the vendor's heirs, one of whom
was still an infant.

The bill contained a general charge that the de-

fendants had accepted the title, and prayed a declar-

ation to that efifect. The answer denied such accept-

ance ; and this dispute was the principal matter argued

at the hearing of the case.

Mr. Vankoughnet, for plaintiffs, cited Commercial

Bank v. McConnell, (a) Fleetwood v. Green, (b) Mar-

gravine ofAnspach v. Noel, (c) Burroughs v. Oakley, {d)

Argument, O'Keeffe V. Taylor, (e) Dennison v. Fuller, (/).

Mr. Roaf, Q.C., for defendants, cited Morin v. Wil-

kinson (g) Paul V. Blackwood (h) Crooks v. Glenn (i)

Chantler v. Ince, (j) Thompson v. Brunskill, {k) Gant-

hie V. Gummerson, (l).

MowAT, y.C.—This bill is for the specific perform-

ance of a contract ; and the question argued at the

hearing was whether the title had been accepted.

It was not claimed that there was any express ac-

ceptance of the title.

Some reliance was placed on the circumstance of

payments having been made on account of the pur-

(rt) Ante vol. vii, p. 330.

(c) I Madd. 310.

{e) Ante vol. ii, pp. 95-305.

(g) Ante vol. ii, p. 157.

(t) Ante vol. viii, p. 239.

(k) Ante vol. vii, p. 542.

(b) IS Ves., 594.

(d) 3 Swans. 170.

(/) Ante vol. x. p. 498,

{h) Ante vol. iii, pp. 394-403.

(j) Ante vol. vii, p. 432.

(/) Ante vol. ix, p. 193.
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chase money; but payments are no waiver where the 1865
contract contemplates immediate possession, and pro- ^^
vides for payment by instdments. " '

Greanlees.

Bnt the learned counsel for the plaintiffs relied prin-
cipally on certain other acts of the defendants, not
stated m the bill, but ascertained from the plaintiffs'
examination of the defendant Downey at the hearing.
Ihe defendants raised no question as to the ri^ht of
the plaintiffs to avail themselves of these facts Snder
the general charge which the bill contains; but so
much importance cannot in fairness be allowed to
them as if the defendants' attention had by the bill
been called to them, and to the use intended to be
made ot them.

One of these facts is the erection of two workshops •

but the weight of such a circumstance is manifestly
much inferior to that of felling timber and clearing Judgment.
land, which Hook v. McQueen, (a) decided to be no
waiver of the right to a good title. (Vide Fox v
Birch, (b) Osborne v. Harvey, (c) Stevens v. Guppy, (d)
Burroughs v. Oalcley, (e) Wright v. Griffith, (/).) These
lots are described in the contract as building lots; and
except by making some improvements upon them the
stipulated possession, during the eight years over which
the instalments were spread, could not have been made
beneficial.

Another fact is, that the defendants were partners in
business when they made the purchase ; and that they
afterwards dissolved partnership, and made some sort of
division of this property between themselves. We are
not informed of any of the particulars or terms of this
division

:
.or whether it was agreed upon or carried out

by any v--itten instrument. I am unable to see on
what ground I could, upon the evidence, hold such

n

(a) Ante vol. ii, p. jog.
I'-) I Y. & C. C. C. ii6.

('
. 3 Swans. 170.

(b) I Mer. io6.

(rf) 3 R. 171.

(/) I Irish Ch. 595.
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1865. a division to be a waiver of tlie defeiKlants' ri^ht to an

Darby
'
investigation of the title. Tlie division did not preju-

Greeliiees. dicc the vendoi' or his representatives ; and how can

an intention of the deferda'^^c. 'o waive their rights

against thetn be infeiieu from it { Why should ihey

leave this part of their partnership assets undivided

for years, until this question uf title should be deter-

mined 'i Acts of waiver are acts from which the court

infers an intention of waiver; and I do not perceive

the slightest indication of such an intention, in the

mere fact that these i)artners, at the dissolution of

their partnership, made some division of this property

between them.

Reliance is afeo pint <h\ on the fact of Dowvy's
having said to the plaintitiV solicitor that he woulti pay

the balance of the purchase money when the solicitor

was prepared to give him a deed. I am satisfied that

Judgment, the defendant meant, by this expression, a deed which

would vest in him a good title to the property. I would

not be dealing fairly with the languugu of an unpro

fessional man in the position of tlie defendant, if I

should •nut upon his wo- Is any other construction.

It is also said that the same defendants bought

another lot from Mr. Macaiday, which, a witness

states, depended on pre'-isely the £ame title as the

lots in question, and that they a'::cepted a con vcviiijce

of it. We know nothinf '

iiie circumstances uder

which this was dot^' nor re the uates specitii i, I

see no ivason why in may not ace ot without

question .he title o ne , bought at oi time, md
decline to waive an i'ivestigation in the case of anotlier

lot, bought from the same vendor, at another time.

On the whole, I think that no acceptance of the title

' has been proved, and that the defendants have a right

tu iiio UbUal reloreiicc.

The plaintiffs asked that in that event the balance of
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the purchase money should bo paid into court forth- 1865.
with. — -^

It 18 not 111 every case of possession iiy the i)urchaser coenices
that the money is ordered into court, i^onding a refer-
ence as to title, (a) Here, possession \vas°taken in
pursuance of the contract ; t!ie property had previous-
ly been unoccupied and unproductive; tlie defendant's
haveexerci^od no act of ownership that operates pre-
judicially to the vendors- tiiey have paid up all the
interest and a considerai^.c portion of the principal

;

there is no evidence of their havinif over been r<.quested
to pay the balance; on one occasion ihe plaintitts pro-
posed an extension of time at eight per cent., an<l the de-
fendantsdeclined an extension on that condition ; on the
only other occiision that the evidence shows -iny com
munication to have taken place on the subject, the dt-
fendants manifested their readiness to i)ay tlie balanceof
the principal whenever the plaintiffs were prepared to

perform their corresponding obligations in reference to
the transaction

;
and the present suit has arisen from

no ^ault of the defendants, and from no dispute with jmi^^mem.

them, but i)ecau3e of the infancy of one of the vendor's
heirs. Under these circumstances, 1 do not think that
the authorities would support the direction asked for.

The decree will reserve further directions and -osts
until after report.

n: 11

i-

f

Shaver v. Allison.

Principal and Surety.

W. owed A
.
$400. To secure this debt S. as surety, joined with W.

in a promissory note to the creditor (A.) for th- amount, payable
at a future date with interest. W., the princiju., without notice to
the surety (S), agreed in writing to pay interest at 15 per cent, as
a condition of the note being accepted, and of the time mentioned
in the agreement bein given

;

Held, that the surety was discharged from liability.

T his cause was heard at the examination and hear-

la) Sugden, V. & P. 229 to 231.

'
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ing term of the fiourt, held at Toronto in the spring of
"

Shaver 1865, bflore His Honor V. C. Moicat.
V.

Allison.

Judgment.

The facts are oufficiently stated in the judgment.

Mr. Blake fur the plaintiff, cited Lee v. Jones, (a)

Hamilton v. Watson, (h)

Mr. Fitzgerald for the defendant.

MowAT, V. C.—The plaintifl', as surety for the de-

fendant Andrew Ward, signed a note jointly with

Ward for $400, payable to the defendant Andrew

Allison, or order, ten months after the date thereof,

with interest ; and the bill prays that it may be de-

clared that the plaintiff is not liable on this note, and

for consequential relief.

Ward, at the date of the note, was indebted to Allison

in the sum of $400, and the note was intended as a

security in respect of this indebtedness. Allison,

however, declined to accept the note from Ward, or to

give the ten months' time to pay the debt, un less he got

interest at 15 per cent. He says, in his answer, that

he had theretofore been receiving interest on the debt at

that rate. The evidence as to that is contradictory.

At all events. Ward agreed to pay interest at 15 per

cent, on the amount, and a memorandum to that effect

was indorsed on the note, and was signed by Ward.

The plaintiff had no notice of this bargain ; and such a

bargain was certainly a variation of the contract for

which theplaintiffunderstood he was becomingsecurity.

But it is clear law, that any variation whatever in a

contract, as between the principal and his creditor,

avoids a surety's obligation, unless he is a party to the

variation,

I think that this point is suff' ent to dispose of the

(a) II Jur. N. S. 8i. (b) 12 CI. & F. log.
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case. Tl.e plaintiff alleges that, after the note became 1865
due, there was a bargain between Allison and Ward ^;;,^for extending the time of payment. But the evidence .,£
as to this 13 contradictory.

I think the defendant is entitled to a decree with
costs.

[Affirmed on rehearing the 2nd of June, 1865.]

Robinson v. Dobson.

Foreclosure—Infants—Practice.

\^{ [°'f°7" '"".' '^"''''°° '"'' '^''^^ ^' '° -l^^ther the equity

was .n the defendants, against whom the bill had been taken pro
con/csso. and who did not appear at the hearing, or in the otLrdefendants, some of whom were infants; the court refused todecide th.s question at the hearing, at the instance of the defend-ants who appeared.

ueiena-

This cause was heard at the spring sittings at ,Toronto. The suit was for the foreclosure of a mort-
""""''

gage.

Mr. Foster, for the plaintiff, asked for an immediate
decree against the infant defendants, referrino- to
Croxon v. Lever, {a).

*

Mr. Taylor, for the infants, contended that a deed
to the church mentioned in the judgment was void
tor want of registration, and referred to the statutes,
9 (xeo. ly, ch. 2, s. 4, 12 Vic. ch. 91, 16 Vic. ch. 126.
24 Vic. ch. 43.

Mr. Blevins for Jose2)h Moore.

_

MowAT,V.C.—This is a foreclosure suit. The plaintiff
18 assignee of a mortgage executed in 1856. On the 7th
October, 1858, the late William Moore, who was then
°^^'"^''

'^- -'^^ equity of ruiiemption, conveyed the mort-

em) 12 W. R. 237. S. C. 10 Jur. N. S. 287.

• M
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gage property, except a small strip of sixteen feet wide,

to James Dohson and others, "Trnstees of the cliapel

of the Canadian Wesleyan Methodist, New Connexion,

in the village of Yorkville." This deed is not pro-

duced. The bill states that it was not registered until

the 25th of June, 1860, which was considerably more
than twelve months after the execution.

William Moore died intestate as to this property
;

and some of his heirs are infants.

The bill is Hied against his heirs and' the trustees;

and was taken pro confesso against the trustees, and

against all the adult heirs of Moore, except one Josex>h

Moore, who has put in an answer.

It was argued on behalf of the infants, that the deed

to the trustees was void for want of registration, under
Judgment. 9 Geoi'ge IV, ch. 2, section 4. This is a question, how-

ever, in which the phiintiff has no interest whatever.

It is a question between co-defendants: and the trus-

tees of the chapel, who are the parties to insist on the

validity of the deed, were not represented by counsel

at the hearing. I think that in their absence I cannot

with propriety consider the question at this stage of

the cause; and, possibly, it may not be necessary to

determine it at any future stage.

I think the decree should be the usual one, referring

it to the Master to inquire whether a foreclosure or

sale will be most for the benefit of the infants, and

containing the other usual directions.

I think that the answer of the defendant Joseph

Moore is not such as he ought to have put in ; and if

the expense of the suit has been increased by it., as

the plaintiff alleges, that defendant is to be charged

pei'sonally with the excess.
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Sanborn v. Sanborn.
1865.

Partnership property-Lands bought for purposes of trade.

Persons engaged in the oil business " purchased land, on parts of
vvh.ch they sank wells, and leased or sold other portions thereof
to various persons desirous of extracting the oil from them. Held
that such lands were part of the partnership assets and to be
treated as personal property.

In cases where if money belonged to an infant residing in Upper
Canada, the court would invest it for the benefit of the infant the
court will, where the infant is resident in a foreign country, direct
he moneys to be invested for his benefit in the securities of such
foreign country.

The facts of tl.e case apjieai- in the report of this
case, ante page 123, and in the jndginenr. statement.

Mr. Roaf, Q.C., appeared for the plaintiffs.

Mr, Taylor for the inftmt defendant.

Spragge, V. C—My opinion is, tJiat nnder the
articles of co-partnership, both the parcels of land in
question were, as between the partners, part of the
partnership funds and estate.

As to one parcel, the partners were lessees, with
privilege of purchase : and they did purchase with
partnership moneys, and used the land in tiieir trade.
What their tra<Je was appears by the artick-s. The in-
testate, William E. Sanhom, had been in what is called
the oil business, upon certain lands, part of which ho
iiad purchased, and part of which he hehl upon lease

;and had, as the articles recite, executed divers and
nuuierous leases, indentures, and a-roenients. loasincr
and agreeing to lease, and otherwise disposing of various
amall portions of said lands to dirterent parties

;

reserving to himself, his executors, &c., certain rents
and advantages to bo paid in oil and otherwise. The
articles further recite that " William E. Sanborn had

i'
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1865. theretofore been dealing and trufficinginoil, procured

Sanborn fi'om Said premises, and was the owner of certain horses,

Sanborn, waggons, barrels of oil," and other things enumerated.

And the articles state the business of the partnership

to be " procuring oil from said premises, refining and
selling the same, leasing and otherwise disposing of

said oil lands; for profit, and doing a general business

in respect to said oil trade as to said parties shall seem
proper and profitable."

It is conceded that the parcel of land purchased by
the partners was part of their stock-in-trade, and I

think no other conclusion could be come to.

As to the other parcel of land, the articles recite that

William E. Sanborn was theretofoie the owner of it.

That and the leased lands he had dealt with as stated

in tlie recital, to which I have referred, and the articles

recite that he had deeded to each of the other parties

Judgment, to the articles an undivided one-fourth of all his interest

in the said lands, leases, agreements, and all other the

goods and chattels thereinbetbre mentioned.

It is clear that this land was not acquired as an
investment, either originally by tlie intestate, or upon
the formation of the partnership by his partners. It

was to be used for the purpose of extracting oil from it

;

the consequences of wliich are as yet unknown. It may
be a mere usufruct of the land, or it may be a

consumption of all that is valuable in the land itself.

This was part of the business of the partnership.

Another part was the leasing and otherwise disposing

of the lands for profit. All this negatives the idea of

investment, and gives to the lands the character of

stock-in-trade.

I do not propose to go through the authorities upon
the point. I will refer only to two, Craivshay v. Maxile,

(a) before Lord EUlon, a case of lands and coal and

(«) I Swan. 495.
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jron mmes
;
and Wylie v. Wylie (a) in our own court, a 1865case in which a portion of the partnership business was r^the buying and selling of lands. The plaSs live Tcontinued to carry on the business since\he delth ofthe intestate, under a provision in the articles ofpartner-

ship They are the other parties to the original
articles, together with one brought into the buskess
since, with assent of all parties. They ask for avesting order. This they are entitled to, with the
assent ot the personal re,)resentative of the estate
of the deceased partner-that is, upon payment of
costs: but I tlunk I ought to be infornUwla i
proposed to de done in regard to the beneficial interest

l^llftfr "V^''
^^"^^ '''^'^ is now vested.The intestate has now been nearly a year and a-haif

Subsequently an application was made to his Honor
on behalt of the mother of the infant, forpayment over

and an affidavit from the mother was produced statin-^m what manner she intended investing the same.

Mr. Downey for the application.

Spragge, V. C.-The mother of the infent, who is
also administratrix of the estate of the intestate, statesm her affidavit that she is willing to deal with the Judg.en..
ntej^st of the infant as the court may direct ; but that

It left to her own discretion she would invest the moneys
in question in this cause, to which the infant is bene-
iicially entitled, in United States securities.

She describes herself as now residing at the city of
Ene,inPennsylvania,herformerresidencehavin<?been
intheTownshipofEnniskillen. It is suggested orally
tlmt^luisbandw.^^

and
(a) Ante vol, iv., p. 278,
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1865. came to Canada only for the purpose of engaging in

^i^b^ what is called the oil business, and that since his-death

Sanborn his widow has iTioved back to the States with her

child, intending to niakt* tlie States their permanent

residence. If this be verified upon affidavit the court

will not desire to have the infant's moneys invested in

Canada. In that case, supposing Pennsylvania to he

their intended future residence, the court will desire to

be informed how funds belonging to infants which come
into the hands of the courts of that State are dealt with

l)y the laws of that State ; whether they are paid into

court for the benefit of the infant, and invested i'ov

their benefit under the direction of the court, or what
course is taken in relation to such funds. This court

will direct the moneys of the infant defendant to be

placed at th9 disposal of a proper United States or

State court, that will cause the same to be invested for

the benefit of the infant. An affidavit from an expert

—

Judgment,
j^ ^egal practitioner of Pennsylvania, or other State,

which may be the intended future residence of the

infantandherinothershould be produced. If, according

to the laws of the State, the moneys would be paid to

the personal representative of the intestate, that should

be stated.

Dickson v. Dbapek,

Infants—Parties—Practice—Foreclosure,

Where a mortgagor had conveyed his equity of redemption to the

trustees of his marriage settlement in trust for his wife for life,

remainder to his children ; and a bill of foreclosure was filed after

his death against the trustees and widow, to which bill the children,

being infants, were not made parties : the court granted a decree

containing the usual reference to inquire whether a sale or fore-

closure would be more beneficial to the infants ; and gave liberty to

the Master to make the infants parties in his office if he should see

fit.

This was a suit for foreclosure. The mortgagor by

an ante-nuptial settlement conveyed his equity of
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redemption to trustees in trust tor the use of the ino.t- 18G5ga^or and his intended wife during their joint lives : ^,,,'
"

and alter his death, it the intended wife should survive rT
urn, then in trust tor her during her natural life orso

""^'

long as she should remain unmarried; and after her
death or marriage, then that the trustees or the sur-
vivors ot them, and the heirs of such survivor, should
convey and transfer the said estate to such person as
the mortgagor should appoint by his last will and
testament; and in default of such appointment, then
to such person as should be lawfully entitled to the
same.

Uv. Blake, Q.C., for the defendants, objected that
the inhints were necessary parties.

Mr. McLennan contra, cited Goldsmid v. Stoneheiccr
{a), Craig v. Templeton, (h) Doody v. Iliggins, (c) Bead
V. Frest, (d) Ilanman v. Biloj, (c).

MoWAT, V.C.-Of the decided cases Seffken v. Davis
{/) seems most in ],oint on the question" of parties in Ju.i.nen,.
this case: and, having reference to the course taken
in that case, and to the peculiarities of our own prac-
tice, I think the de?;ree in the present case should
contain the usual reference to the Master, to inquire
whether a foreclosure or sale will be more tor the
benefit of the intants

; and should authorize the Master
to make the infants parties, if, under the circumstances

8G3

|l

in
i'

that may be shewn to him, he sees fit to do so.

(n) 9 Hare, App. 38.

(c) 9 H. App, 33

{e) 9 H. App. 40.

(b) Ante vol. viii, p. 4S3,

(d) I K. & J. 183.

(/)6 Kay App. 21,
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Randall v. Buerowes.

Trustee and cestui que trust—Costs.

It is the duty of a trustee to use reasonable diligence to have the

accounts of the trust ready, and to render them within a reason-

able time after they are asked for on behalf of the cestuis que

trustent ; and where a trustee wholly neglected this duty, though

he offered his books for inspection by the prirties interested, he

was charged with the costs of the suit up to the hearing.

This was a suit by the plaintiffs on behalf of them-

selves and all other creditors of one George K. Bur-

rowes, and prayed for an administration of the estate

and a receiver.

Burroives, op the 11th of February, 1860, assigned

to the defendants Thomas Hatvorth and John Kesteven,

all his estate, real and personal, for the benefit of his

creditors ; the deed providing, amongst other things,

that, to cover their expenses, the trustees should regain

five per cent, commission on their receipts. Hawo. th

had been the acting trustee. Kesteven (against whom
the bill was taken pro confesso,) was stated in the bill

to be, and to have long been,* in insolvent circum-

stances.

Haworth, also, on the 23rd of April, 1864, made an

assignment of his property for the benefit of his credi-

tors. Subsequently, although at what date was not

stated, his trustees re-assigned to him, on credit, the

goods he had assigned to them, and his creditors gave

him a discharge.

The bill complained that Haworth, as Trustee, had

not rendered any account to the creditors of Burrowes.

It appeared from the evidence that, within a year after

the assignment, the plaintiffs, through their solicitors,

applied to the defendant Haivorth for the accounts, and

that they renewed tiie application several times after-

wards; that Haworth declined to give any statement,
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On the nth of Ma h Ts s'tl r"^'''
^"^P^^" --

plair.tiffs addressed to ^n/; 'f
'"'"'' ^^ *''^ ^"--^-

I duaressed to Haworth the following letter :

Tho,nas Haworth, Es,., Toronto. Re Burrowes.

which came to vour WL '
^'''^'^'^^' ^"^' ^^^cts

been disposed ^tf^ll^tnti^^^r^^rr^^^^^
" Your kind attention at an early date will oblige."

In answer to which, Haworth wrote to the solicitor,ot the plamtiffs on the following day, as follot

:

estatl riL;::? and fn r!* T% " '''^'''^^''^ '^> ^he

detailed acc^tstCd'f ^wf t' 'KtSf.'"^ ^'^^

ing shortly to he holrl
/.y' "''^^'^^^^ s»t».'nitted at a meet-

creditors.''
'^ ^'* P''^'^^'^ *'"^ '"«"th) by the S.a,en.u,,

No such u^eeting as this letter suggested was evereld
;
and up to the time of the m^ of the bill o'the 6th of June, 1864, the accounts asked for werenever furnished to the plaintiffs or any oth r of tlcreditors

;
the only account which hJJ^I:^^

it Thl l ^"T'''''
'"'^ '^'"'^'^ -> ^^«ount ofIt. This statement he produced at a meetin.. of thec ed,to., on the 25th March, 1S62. At the hea^i • L

tl;ede.nd^^^

ho. t of the payments ho had made and the allowances
': "^^

f
"""?'. '^ " ^'••"^^^- Th« creditors hi""received anything under the trust deed.

Mr. Kingsione for the plaintiffs, contende.] thaf
»..deaaecirc„™sta„cestl,e„ai„.iaswe,.::;UMta

26
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1865. receiver, citing Harrold v. Wallis, (a) Langley v,

Randall
V.

Hawk, (b) Evans v. Coventry, (c) Harris v. Harris, {d)

Burrowes. Aud as to the costs up to the hearing, Springett v.

Dashwood, (e) Kemp v. Burn. (/)

Mr. John Paterson for the defendant Haworth.

MowAT, V.C.—The plaintiffs are clearly entitled to

a receiver as prayed

—

Harrold v. Wallis, {g), Harris v.

Harris (h).

The plaintiff^: also ask for costs against the defendant

Haworth, chiefly on the ground of his neglect and

refusal to render accounts. The defence which the

defendant sets up in his answer fo ' not having rendered

accounts is, that they were long and intricate, and that

he was for that reason unable to give them immediately

when called upon ; but he says, that the books of the

estate were always open for every one, who pleased, to

Judgment, examine them. If the length and intricacy of the

accounts were such as to excuse their not being ready at

the moment of their being first called for, the circum-

stance is certainly no excuse for their not being ready,

or not being rendered, at ail. As a trustee, the defend-

ant was bound to use reasonable diligence to have the

accounts ready, and was bound to render them within a

reasonable time after they were asked for ; and I take it

to be the rule of this court, as laid down by the Vice-

Chancellor in Springett v. Dashwood, (i) that when a

trustee neglects these duties, unless there are some

extraordinary circumstances to explain his conduct, he

ought to pay costs. Vide, also, Kemp v. Burn, (j)

Attorney-General v. Gibhs, (k) and the cases there

cited.

— »

(a) Ante vol. ix, p. 443. (6) 5 Madd. 46.

(c) 5 D. M. & G. gn. Anon 12 Ves. 4.

(d) 29 Beav. 107. (e) 2 Giff. 521.

(/) 4 Giff. 348. {g) Q Grant, 443.

(/») 29 Beav. 10/. (i) 2 Giffard, 521.

(j) 4 Giftard, 348. {k) i DeGex & S. 156.

•" mm,
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Donna to do no more than nii^.., •

books of the estate In ?h ?T- T /"^P^^^^^" ^f the

The defendant lias also p,it the plaintiff- f„ ..
expense of proving their debts at L I .

""'

T^r.r^ fi.„ • ^ .
° **t the liearniff, wln<'hfrom the information that tlie evidence sl,«J^ , 1

respecting them, I do nottliink he o„2tT !
'^

especial!, as, by the practice, ti pS ff^.'^/r
">'
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'^ '""'
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1865.
LUNDY V. McCuLLA.

Set-off—Evidence.

In the view of equity the setting off one demand against nnother

between the same parties is extremely just ; and where there is

any technical difficulty in the way of its being done without an

agreement, the court accepts slighter evidence of such an acree-

ment than is usually required in order to establish disputed lacts.

This case was heard before Vice-Chancellor Mowat,

at the spring sittings, 1865, in Toronto,

The bill wa? filed tor an account of certain partner-

ship transactions between the paintiff and tbedetond-

ant, and for an injunction to restrain an action at law,

which had been "brought by the defendant to recover

the -amount of a due-bill for $275, dated 13th January,

)HU. signed by the plaintiff, and expressed to bu for

state,.,... -^aoi^uy lent, which the plaintiff thereby promised to

rop;iy on demand.

The plaintiff and defendant afterwards entered into

partnership in buying wheat, and the articles of part-

nership bore the same date as the due-bill. The money

was to be provided by the two equally.

Their wheat transactions resulted in a loss, amount-

ing, it was alleged, to $1200. Most of the money

required for these transactions had been raised on

credit.

The bill alleged that, after the partnership was entered

into, it was agreed that the $2r5 should be applied as

part of the money which the defendant was to supply.

The defendant denied this. He stated in his answer

that he believed the plaintiff expended the money in

buying wheat, but that these purchases were on the

plaintiff's own account.

Mr. Donovan for the plaintiff, cited Jeffs v. Wood (a)

{a) 2 P. VV. 128.
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Clark V. Cvrt, (a) Smith v. Muirhead, {h) Raw.
tSaviuel, (c).

Mr. Ferf/uson contra.

369

son V. 1865.

Luiidy

IcCulla.

f 4

MowAT, \ .C—The eM-dence which the plaintiff offers
ot the alleged agreement consists of <siuKS and
conversations of the defendant: and .onsiderinrr
them, It is proper to hear in mind that ns uat t.. plain"
tiff seeks is, in effect, to set-off against the amount of
the due-hill, what is coming to him on the partnership
account. In the view of equity, the setting off one
dem: id agamst another between the same parties is
extreiaely just; though there are sometimes considPi-
ations which forbid its being done. If more than this
sum IS coming from the defendant to the plaintiff on
account of the partnership transactions, it is certainly
not reasonable that, pending the taking of the partner-
ship accounts, the defendant should seek to compel the Judgment.
plaintiff to pay this sum. It is from a strong sense of
the want of equity there is in such a course, that, where
there is a technical di'riculty in the way of setting off
one demand gainst anc^th. r in the absence of an acri-ee-
ment for settin- it oil. this court accept^ slitter
evidence of such an agreement than is usually required
in order to estabhrh disputed facts.

To make out the alleged agreement in the present
case, there are three witnesses. The plaintiff and
defendant were also examined before me, each at the
instance of the other, but no question respecting the
alleged agreement was put to either.

One of the witnesses. Joseph LunJy, after stating
that he had several times heard the !)laintiff asking the
defendant to bring down the .lue- ^ .ill, and the defendant
promising to bring it, says further, " I asked McCulla
once whether the due-bill, he and the plaintiff spoke

, iitf

(a) Cr. & Ph. 154.

(c) lb. lOi.
(6) Ante vol. iii. p. 610.
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1865. about; was to apply on the wheat transactions, and he
Lu^dT" said it was." This testimony, if it stood alone, and if

fcfccuiia. there was no reason for doubting the witness' accuracy,

would be sufficient to establish the plaintiff's case.

There is no contradictory evidence : and there was
nothing in the manner of the witness, nor is there

anything in the facts of the case, that would justify

my disbelieving his evidence.

Mr. Ferguson contended that, in the conversations

spoken to by the other two witnesses, if they are to be
relied upon, the defendant gave a somewhat different

account of the matter. But the defendant's statements
are not evidence in his own favour, however they may be
evidence against |iim; and in the conversations towhich
these two other witnesses depose, the defendant spoke,

with equal distinctness, as to the money hav'ng been
Judgment, given and employed for partnership purchases. Wright,

one of them, cannot recollect whether the defendant
said that he had paid the money before, or after, the
partnership was formed ; but the conversations, as
reported by him, and still more clearly by Peterson the
other witness, certainly imply that, at the time, they
understood the defendant to mean that the advances
were made by him after the partnership was formed

:

and Mr. Ferguson correctly urged that this is not the

case made by the bill. On the contrary, the bill alleges,

and both parties swear, that the advance was made
before the partnership agreement was signed ; and the

difference between them is only as to whether there was
an agreement afterwards.that themoney should go to the
partnership account. If, therefore, the witnesses Wright
and Peterson understood, and recollect accurately, this

part of the conversation which the defendant had with
them, the defendant probably expressed himself as he
did because he was in the habit of regarding the money
as in effect advanced on the partnership account, though
it had been originally lent by him to the plaintiff

individually, it '::*ving, on or about the same day
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and before it wae expended, been byagreement assigned 1865tothepar nership. Such a mode of expression was not "TT^unnatural or improbable. The conversations, at al ^1events, support the bill so far as relates to the moneyha.mg with thedefendanfs concurrence, been applied
for partnership purchases ; an<l this is really the only
point m question,

^ ^

It is further to be observed that the plaintiff, in his
evidence, stated that he had put about $300 of his own
mcneyintothepartnershipconcern. He did not profess

give the exact amount, not having his books with him
to refer to. He stated fm-ther. that " this was not thesame money as he got from McCulla and gave the due-
bi I foiN but was over and above the due bill

;" and that
alltuedefendantadvanced.aftersigningthe

partnership
agreemen.was$G2. These circumstances, brought outon thepart of thedefendant, afforded further corrobora-

, ,tion of the plaintiff's case, if that were necessary

On the whole. I think that the plaintiff's case
IS sufficiently proved: and that the injunction must be
continued. The partnership accounts wUl be taken in
the usual manner.

1 shall reserve the costs until after the Master makes
his report; as the result of the account may be an
element for consideration in disposing of them

Mr

.\h
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Dennistoun V. Fyfe.

Mortgage—Costs.

A. the equitable o>vner of property, had it conveyed to his son, a

minor, in trust for /4. himself. /I . aftersvards signed the son's name
to a mortgage of the property to a creditor, and added his own
name as a witness.

Held, that the instrument, though void at law, created a valid charge

in equity.

This causswaslicanl in Toronto at the spring sittings

of 1835. The facts sulficieutly api^ear in the head note

and judgment.

Mr. Roaf, Q. C, and Mr. S. Wood, for plaintiff,

referred to Spii-ettv. WilUnms, (a) Buckland v. Rose, {b)

Barrack v. McCulloitgh. (c)

Mr. Bloke, Q.C., for the defendant, W. H. Fyfe,

cited Barliiifi v. Bhhopp, (d) Jenkins v. Vaughan. (e)

Mr. Rae for \V. Johnson Fyfe, the infat;,

MowAT, V.C.—This is a bill by <;he plaintiff, an

execution creditor of IV. JI. Fyfe, against William

Johnson Fyfe, and William Fyfe the elder, praying

that certain real estate in the village of Meaford may
be declared chargeable with the debt duetotheplaintift",

Judgment, and that a certain mortgage claimed by the defendant,

William Fyfe the elder, may be set aside as fraudulent.

The bill alleges that the property in question was

purchased and paid for by W. 11. Fyfe, the debtor

;

that W. 11. Fyfe thereby became the equitable owner

;

that he thereupon, viz., on the 14th December, 1859,

procured the vendor to con\oy the property to the

(a) II Jur. N. S. 70.

H 3K.&J. no.

(*) 3 D.ew, 419.

{b) Ante vol. vii. p. 440.

(d) 29 Beav. 41 7.
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debtor's ma, the dofondant IVilUam Johnson F,,/,; n 18G5mmor tl.tt this conveyance was. as respects the son, ^..,£;.
.

^utLout consideration, and was made to him with a ,.;;ieview to li^s holding thr i.n.perty for the benefit of his
father, and protecting it against creditors. I think
these statements of the bill are proved by the evidence.

The defendant, inUiam F,,A; the elder, father of
'»

.

Jf. l'„u; claims to be a cre<litor of the latter to an
amount exceeding .$2,000, and to have a charge on the
property f^rthat sura, under a paper writing, purporting
to be a mortgage in his favor from the infant <lefendant"
dated the -iSth April, 1861, and purporting to be signed
by the infant. The name of the infant was really
signed by IF. //. F,,fe himself; and he ai.o subscribed
ills own name as a witness.

The bill alleges that this mortgage was made without
consideration, and with intent to defeat and delayn

.
H, I life's creditors. This supposition was, under

^"'**""'"'-

the circumstances of the case, a natural one; but the
evidence establishes. satisfactorily that W. H Ffife did
owe William Fyfe the eider the debt claimed, and that
the mortgage was really given, on the application of
n illiam Fiife the elder, to secure this debt.

The bill further charges that, the grantor being an
infant, no estate passed by the mortgage, and that the
mortgage is void and of no effect. It is .juite c-rtain
that no estate passed at law by the mortgage, but I
think it created a valid charge in equity.

As the bill alleges that IF. //. Fi/fe was equitable
owner of the property, r nd that the conveyance to his
son was voluntary and was made for the benefit of fF. //.
Fuk, the facts in reference to the mortgage must be
taken to be. that the equitable owner signed in the name
of histrnsteoamortgagoon tlie property to secure a debt
due to a creditor, and added his own name as a sub-

I

• It

§f
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1865. scribing witness. I tiiiuk tliut, as between W. II. Fyfe
Deiinistoun aud ths creditot, this instrument, being so signed

Fyfe. by the former, was clearly binding. It was an
equitable mortgage on the property, or a contract
for a mortgage ; and a mortgage, or a contract for a
mortgage, is enforcible in equity against, not only
a trustee, but against voluntary grantees, to whom the
estate may have been conveyed for their own benefit.

LiHtcr v. Turner, {n) Vide also Buckle v. Mitchell (b)

and Dakinff v. Wliimj)cr (c). Mr. lioaf contended
that this doctrine, as to voluntary grantees, does not
apply where the settlor did not himself make the

conveyance, but merely purchased the property and got

the vendor to convey it to the object of the settlor's

bounty. But |thc bill does not set up the case

which this argument supposes. It does not allege

that the conveyance to the son was for the son's benefit;

and, though it had, the caaeoi Barton v. Vanhcythuyaen,

judRmeni. ('0 18 an cxpress authority against the position con-

tended for. {Vide n\io, Barrack v. McCulloch{e).

I think, therefore, that the bill, so far as it seeks to

impeach the mortgage, must be dismissed; but without
costs as respects William Fyfe, the elder. Thompson
V. Webster, (/) Hale v. Saloon Omnibus Co. (g).

The plaintiff must pay the costs of the guardian of

the infant defendant.

The property appear? to be worth less than the

mortgage debt ; but the plaintiff is entitled, if he desires

it, to a decree for redemption or sale, according to the

alternative relief praj'ed by his bill.

(rt) 5 Hare 281.

((/) ti Hare 126.

(/) 4 DeG. & J. 600.

(6) 18 Ves. 100. {c) 26 Beav. 568.

{.') 3K. A], no.

ig) 4 Drewry. 500.
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Doi-OLASS V. WOODSIDE. ^^
Principal and agtni— Costs.

An asent had not answere.1 for some months ur<?ent letters receivedfrom h.s pr.napal in England. The principal thereuj^^
alarmed employed soLctors here to see to his intere ,s in thematter; but he agent, though repeatedly applicl ,o by suchsohcors during nearly three weeks, gave the'olicitos o in ormation. or even an interview, and they consequently filed Ibi Ifor an account and injunction.

'«=" a dui

Hdd, that the defendant, by reason of his neglect, must pav the

did not proceed from any dishonesty on his part or any intentionof withholding information from his principal.
^

This cause came on for tlje examination of witnesses
and hearing, before his honor V. C. Mowat. at the
lasf spring sittings in Toronto.

referred to Makepeace v. Rogers, (a)

Mr. Blake, Q. C, for defendant, referred to Hutchin-
ion V. Itapclje. (b)

MowAT. V. C.-This is a bill against an agent for , .an injunction and an account.
""''"•"'

The plaintiffs reside in England, and arc trusteen
and executor and executrix, under the will of Jol
ranw, formerly of Toronto, and who at the time et

his death, had real and personal estate in Upper
Canada. On the 21st September, 18(52, they appointed
the defendant, (a resident of Toronto) t^.ir attorney
and agent, to get in the personal estate, ;ind to man-
age the real estate, in Upper Canada, with very full
powers. •'

It is of the defendant's receipts under this authority
that the bill prays an account ; and the plaintiff's right

:t\

m

{a) 12 L. T. N. S. 12. (A) Ante vol. ii. p. 533.
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1865. to such an account is not (lisputcd : the only question

"oouKia^ is aw to the costs of the suit. The hill asks for costs

woodsidc against the defendant, and the answer asks for costs

against the plaintifls.

For the purpose of disposing of this question, the

transactions hetween the parties l)t'fore the 22nd of

January, 180-t, were not stated to he material. On that

day Mr. Dotuilitss, the executor, wrote to the defendant,

giving him instructions respecting matters of apparent

importance, which required the defendant's attention.

This letter the defendant did notansweror acknowledge.

On the 22nd of ^larch, Mr. DoiKjlasa wrote again, in a

tone of much anxiety, respecting the same matters, and

respecting ce^'tain dividends and interest coming to the

estate, and then long past due. This letter also

received no reply or acknowledgment. In fact, from

some date antecedent to the letter of the 22nd of Jan-

judfimeiit. uary, until the 23rd June, the defendant wrote hut one

letter to the plaintiff, or to any one on his hehalf. This

one letter is dated the 10th of March, and does not con-

tain any reference to the matters respecting which Mr.

Dou(il(tss wrote in January. The defendant apologised

in it for his negligence in not attending to the plaintiffs'

matters sooner, and stated that he had heen so busily

engaged with the charter of a new bank here, that his

whole time had been occupied, but that he would be

able to give to the plaintiffs' business every attention

thenceforward. He referred to one of the mortgages,

and said ho had received the interest upon it, and would

remit the amount by the next mail. What the amount

was, the letter does not mention, but it appears, by the

account subsequently rendered by the defendant, to have

been very small. The defendant neglected to make the

intended remittance by the next mail ; nor did he make it,

or write again to his principals, for three months after-

wards, when the matter had been placed in the hands of

the nlaintiff.j' solicitors, Messrs. Sniith and Wood, of
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Toronto. These gentlemen, on the 9th of June, notified 18(55
the defon.lant that the plaintiffs had placed the affairs ^Z^
of the estate in their hands

; and from that time until woc^si..o
the bill was lilcd, they employed themselves actively,
by letter and otlievwise, in endeavoring to get from the
defendant information regarding the estate ; but they
utterly failed even to obtain an interview with him or
an acknowledgment of their letters. After eighteen dlvs
of these unavailing efforts, they filed the present bill.

Wlion the defendant found that a bill had been filed
he wrote to Messrs. Smith and Wood a note, informing
them that he had forwarded back to England tlie deeds
and papers belonging to the plaintiffs. This, it appears
he did on the 23rd of June; and he sent witli
the deeds his own account as agent, and a bill of judgmen,
exchange for a small balance which the account shewed
to be due from him. He sent no information with
these papers, and gave the solicitors none. He gave the
solicitors no list, either, of the papers he had returned
and no copy of the accounts he had sent ; nor did he
even inform them that ho had sent any account or any
remittance.

I cannot say that the plaintiffs did wron" in
placing the matter in the hands oi* their solicitors
when they did. I think the defendant's omission
to make the remittance promised in his letter of the
10th of March

; his omission to answer Mr. ])o,uf-
lass' urgent letters of the 22nd of January, and
22nd of March

;
and his omission to give the information

the plaintiffs were entitled to, and which Mr. Ihiu/lass
so anxiously asked for, made the course which \hat
gentleman took an exceedingly natural one ; and I see
nothing in it that I can pronounce blameable.

I cannot, say, either, that the solicitors were wrong
ai filing the bill when they did. The defendant's
neglect had been the occasion of the matter being

(.1

I
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DouKlass
V.

Woodside

placed in their hands ; and I cannot affirm that, after

eighteen days of further effort on their part had failed

to obtain the slightest information from the defendant,

or even an interview with him, they were not entirely

justified in instituting proceedings. The defendant

says in his deposition, that he did not, and would not,

recognise them as agents ; but he does not intimate, in

his deposition or his answer, that he had at the time, or

has now, any doubt respecting their authority, or that

he made any inquiry or suggestion whatever about it.

Judgment.

I cannot say that the solicitors, having filed the bill,

were wrong in proceeding with their motion for an
injunction. I think the statement in the defendant's

note to them, that he had sent the deeds and papers to

the plaintiffs in England, was calculated to increase,

and not remove, the suspicion, however unfounded the

suspicion may really have been, that the defendant was
not acting honestly. The transmission of these deeds and
papers to England was evidently without justification.

They could be of no service there. It was in Canada, as

the defendant knew, that they were needed. I think

the conduct of the solicitors was what, under the cir-

cumstances, a reasonable prudence may well have
dictated in the interest of their clients.

I see no reason to doubt that the defendant's apparent

negligence, before Messrs. Smith and Wood were em-
ployed, arose entirely fiom the pressure of his other

engagements ; and that his conduct afterwards is to be

attributed to a little temper at the solicitors' having

been employed. But the result is that, without enter-

taining any doubt of his uprightness of purpose

throughout the transactions in question, I yet feel that

he has so acted as to leave the court no ground on which,
consistently with justice to the plaintiffs, he can be

exempted from the costs of the suit up to the hearing.

Subsequent costs will be reserved.
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Walton v. Armstrong.

Vendor and purchaser.

Where vendors had not furnished an abstract of title notwithstand.ng repeated notices, and had at length brought anTctbn ItTaton a note given by the purchaser for part of the pur htl mo.^ethe purchaser hied a bill alleging that, by reason of theTelTrthe

The facts giving rise to this suit appoar sufficientlym the judgment. The prayer of the lill was, that the
contract might he declared to hav. heen ai>andoned hy
the defendant, and that the same might be rescinded
and the promis.sory note given hy the plaintiff delivered
up to hnn

:
that the defendants might he restrained hv

injunction from further prosecuting the action on the
said note: and that the defendants might he ordered s..,e,ncn,
to pay the costs of the suit ; and for further relief.

Mr. Itoaf, Q.C., for plaintiff, referred to O'Kerfe v
laylor, (a) Thompaon v. Bmmkill {h).

Mr. Fitzgerald, for defendants, cited McDonald v
Garrett, {c) King v. Wilson ui).

MowAT, V.C.-On the 19th Decemher, 1863 the
plaintiff contracted to purchase from the defendants
certain houses and land in the Township of Scarbor-
ough for ^600. The original conditions of sale were
that the purchaser should pay in cash i.'100, and the
balance in a month. But when the plaintiff bought
the defendants accepted his promissory note for the
±100, instead of cash.

In the latter part of January, 1864, a verbal com-

, I

i ¥
I

f i

h

Hi
sir

?r

(<i) Ante vol. ii, pp. 95. 305.
(c) Ante vol. vii, p. 606.

Vil,(b) Ants vol.

(</) 6 lieav. 1 24

.

P- 542
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niunication pawscd between the plaintiff's aRent and tlio

Walton defundants' solicitor as to an abstract of title. On tiie

ArmsironK. 2nd February, the plaintiff employed Messrs. Taylor

nnd llite, of Toronto, solicitors in the matter; and they
on that day wrote for an abstract to Mr. WUhou of

Whitby, the defendants' solicitor. On the 5th they
wrote again, in consequence of the plaintitl" havinj.' in

the meantime received a letter threatening him with
an action for the purchase money. No answer having
been received by ^[essrs. Tnylnr and Itae, to either of

their letters, they, on the 11th February, wrote again
in very urgent terms, for the abstract, stating that,

unless it was furnished in ten days, the plaintiff would
claim damages.

After the expiration of the ten days, namely, on
the 28rd February, they wrote once more, notifying

the defendant's solicitor, that, unless the abstract was
judsmrnt, fumisbgd that week, the plaintiff would consider the

contract at an end.

A day or two before the date of this letter, Mr.
IVilson appears to have forwarded a paper intended as

an abstract, though Messrs. Taylor and Ran had not
yet received it. It is not contended that this paper
was a sufficient abstract ; or, that, in the sense in which
the term is used in conveyancing, it was an abstract

at all. Immediately after being received, viz., on the

. 25th of February, it was returned to Mr. Wilson, with

observations shewing what was needed ; but, no notice

whatever being taken by him of this communication,

the plaintift''s solicitors, on the 9th of March, wrote

to him a letter, holding the contract at an end, because

no abstract had been furnished.

It is not contended that the time mentioned in the

letter of 11th February, or of the 23rd February, was,

under the circumstances, too short to permit a proper

abstract to be prepared or furnished ; or that a proper
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abstrnct was m course „f prc.,mration
: or that the 1H66defendants before the receipt of the h.tt.r of the !»th Vr^March reclanng the contract at an .nd. ha.l intend J'T"to furnish any other abstract ; or that an vthin. j

"""'

jloneono,n« towards,
toi an abstract, beyon.l what I have nicntion,,!. Mr

r/nl."'/", r
'"'•''"''' '"-^'^ ^'^l"-''««'3% that after thJ

so-called abstract was roturne.l until he .sent the plain-

except havniR one convc-sation with Mr. 'Mnr, which
took p ace m the en<l of March, of which I shall sneak
hereafter The writ was sent on the lOth of M,'; he
present bill was filed on the 17th May.

Prhnd facio, this conduct of the defendants was an
acquiescence m the plaintiff's notices, and was an aban- •

donmen of the contract. The defence which is setTp
to mee his case is, in effect, that the plaintiff was not
entitled to an abstract. The defendants say that untilhe employed a solicitor, the plaintiff had not incuded
to demand an abstract. JJut it is not preten.led thathe expressed any intention on the subject either way;and probably he was not lawyer enough to know any-
thing about an abstract. He certainly never intnided
o waive a good title

; and even an acceptance of title
binds a purchaser, so far only as he is made cognizant
of the title. Bou^^dd v. llothjca {a).

The answer further says that the plaintiff accepted
he title, by dii-ecting the tenants to pay their rent to

,rn"r i7 "l?'"'
"'*'• '^^'''' allegations are not

established by the evidence ; and I may add that even
accep ance of rent does not necessarily involve an
acceptance of the title.

ThedefendantschieHyreliedonanothercircumstance.
^n the 19th January, the plaintiff heard that the build-mgs which the advertisement had described as beins
on^tJie^'opertyHold, were not upon it, but were on the

'i

("(iKmem

VOL. XI.

(a) 33 Beav. 94,

M

ti

VM

.1:

; \r

27
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highway. The contract did not allude to the advertise-

ment or to the buildings, but referred to the defendants"

deeds for the description of the property sold. The

plaintiff at once informed the defendants of what he

had heard, and of his apprehension that the defendants

could not, in consequence, give him a good title. Only

once was any allusion subsequently made on either side

to this difficulty about the buildings, and this was in

the conversation between Mr. Taylor and Mr. Wilson,

in March, of which Mr. IVilson speaks in his evidence.

Mr. Wilson, on this occasion, inquired whether, if the

title was shewn to be satisfactory in other respects,

the plaintiff would still object that some of the build-

ings were on the highway ; to which Mr. Taylor replied

that he would. It is not easy to understand how a

different answer could have been looked i'or.

Mr. Fitzyerald contended that the plaintiff was

bound to give some preliminary proof as to the build-

ings not beinf, on the land described in the deeds,

before the defendants could be called upon to prove

the contrary. But whether this is so or not, no ques-

tion as to such proof had been raised on either side.

The controversy was merely as to the plaintiff's

getting an abstract ; and this he was certainly entitled

to. How, indeed, could he give the proof referred to,

without being even put in possession of the metes and

bounds of the property to which the deeds related,

and which it is one object of an abstract to furnish ?

For all that appears, the plaintiff, when the proper

time arrived, would have made no objection to give

the preliminary proof which the defendants contend

for, if this had been asked.

It is not clear that the plaintiff has a legal defence

to the note for the deposit, and I think he ought not

to be refused relief here.

—

Thompson v. Brunskill. («)

The decree must be with costs.

(a) Ante vol. vii., p. 548.
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Weir v. Mathieson.

Univcrsi,,-I,,Ju,,cno,.-Ra,,oval
of fro/essor-Costs.

other officers, and in casL of JZ "'T"'
P'-°f«^^«" and

institute inqury and nheevrtor"'
""''' '' ''' ^^^'^^ «°

being duly 'proid, to a^^oLt^ J/ '"^^^/^ °^ ^^-t
person offending

:

^
' '"''• °'^ ''^'^o^''' the

such inquiry of removing the Xor b'u ^^Te":^appointments «</w<am autcultam th.f .L ^ ^''^ *''^"'

tion prevent the trustees froX-Pvlnrf" ""'•' ^'^J""=-
fessors in the discharge of thdr duZ ^

mterfenng w,.h the pro-

ordered such of the trustees a<! hnH ,. a T ^ '
^""^

to pay ths costs of thetult.
'' " "'=' ""^''^P^'- ''^--•-'

This was a bill by the Rev. Geon,e Weir acainsthe Itev. Ale.an<ler Matkieson and twenty-fi e oZ •^'

trustees of Queen's College, at Kingston, and the'College; setxngforththatbyroyalletters^
the 16th of October. 1842. certain persons hereinnamed were created a body corporate by the name
Queen's Col ege. at Kingston." with perpetual suc'ession as a College, with the style and privil!g s of aUmvers.ty for the education and instruction oT^outland students in arts and faculties; that the lette

"

patent further declared, that for the better execut on ofthe purposes set forth in them, and for the more regular
government of the corporation, there should be tweu y-
Beven trustees

;
and amongst other powers conferred on

hetrustees.itwasdeclaredthattheyshouldforeverba'"
fu power and authority to elect and appoint for such
college, a principal and such professor or professor

383
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itaieincnt.
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1865. master or masters, tutor or tutors, and such other officer

Wei. or officers as to the trustees should seem meet, and
Maihicson. further, "that if any complaint respecting the conduct

of the principal, professor, master, tutor, or other

officer be at any time made to the board of trustees,

they may institute an inquiry, and in the event of any
impropriety of conduct being duly found, they shall

admonish, reprove, suspend or remove the person

offending, as to them may seem good. Provided always,

that the grounds of such admonition, reproof, suspension

or removal, be recorded at length in the books of the

said board,"

That in the year 1853 the Rev. John Cook, D.D.,

(first principal of the college, and one of the defendants,)

was directed by the board of trustees to proceed to

Scotland, and procure professors for the college ; and
plaintiff, who was then filling the permanent office of

Rector of the Grammar School of Banff, was desired by
statement,

jjjjj^ ^q accept the professorship of Classical Literature

in Queen's College, and in September of that year,

plaintiff, being still in Scotland, accepted such office

at a salary of ,£350 a year ; and in October following

entered upon the discharge of the duties of such

professorship, and was then duly confirmed by the

board of trustees, since which time plaintiff had con-

tinued faithfully to perform and discharge the duties

thereof until the month of February, 1864, when he
was hindered and prevented in the discharge of such

duties by the wrongful, improper and illegal acts of the

trustees ; they having, on the 18th day of that month,
passed the following resolution :

"Resolved, that from the facts which have come to

the knowledge of the trustees, and the present alarming

state of the college, the trustees deem it necessary, and
in the interest of the college, to remove Professor Weir
from the office of Professor of Glassicfi, and Secretarv

to the Senatus, and in the exercise of their power to
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remove at discretion, they hereby do remove him 1865

111 r"^"??"''^-"'^'"'"^^^-^^^^'- -'^ that the^tieasurer do pay to him his salary in full to the end of mZohhe present session, and for six months thereafter, in
leu of notice

;
and that the secretary be instructed

to communicate this resolution to Mr. JVeir "
which

on being communicated to plaintiff, he refused to
recognise as valid, or to acquiesce therein in any-
wise

: and notwithstanding such resolution plaintiff
endeavoured to perform, and would have performed the
duties of his professorship, but that the board of
trustees had excluded him.

^

The bill further alleged, that by means of gifts
aonationa and bequests from numerous members of the

'

Church of Scotland, and others, and from other sources
the college was possessed of a large property, and from'
the annual income arising therefrom, and from anv
grant of money from the legislature, the board of s.a.aa.e„.
trustees paid and discharged the salaries of the
professors and other expenses of the colle-e in
accordance with, and under, and subject to. the^direc
tions. provisions, powers and authorities in the said
letters patent contained

; that the Royal Charter was
granted to the intent that themembersof the .hurchof
Scotland in Canada might have and enjoy a university
and college, with similar powers and privileges, and
upon the model of the University of Edinburgh, and
the charter, in making provision for the appointment
and removal of professors, had in view professors
enjoying similar offices, and fulfilling similar duties to
the professors in the University of Edinburgh

; and
that similar customs and usages should apply to and be
associated with such professorships, and that the nature
of such offices and employment should be similar in the
two universities. In the University of Edinburgh the
tenureof the office of a professor is advitam autculpam,
that IS, during the life of the incumbeut, unless removed
for impropriety of conduct; and 'no plaintiff submitted

lib

if!'.'
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1866. that, under the charter, such is the tenure of the

^"^^^^j^ professorship held hy him in Queen's College, and
V- such was the condition under which he accepted his

Matniesoii. *

appointment.

The bill further alleged, that the resolution of the

18th of February was passed by the board of trustees

without the plaintiff being present—witliout his being

notified or requested to appear before the board

—

without his being notified of any charge or complaint

being preferreii against him ; and without the board

having called upon him to make any defence ; and

without having asked from him any explanation

whatever.

Statement.

The bill further alleged, that such resolution had

been passed by the board of trustees acting on an

ex parte statement of the defendant Leitch, the

principal of the college, which statement had been

read to, but not entered on the minutes of the board

:

that at a meeting of the trustees held on the 26th of

Februai'y, 1863, they assumed to pass certain statutes

or ordinances, which the plaintiff alleged to be illegal,

amongst others, one declaring that all officers should be

appointed by, and holdoliice only during the pleasure of

the trustees, except in cases where a special agreement

had been or might be made : that the trustees might on

their own motion, and without complaint being made,

dealwith the principal,professors and other officers.when

they saw cause,without recording the grounds ofcensure,

suspension, or removal ; and on removal, such officer

should be entitled to claim salary up to the date of his

removal: that the passage of these statutes created

great dissatisfaction and discontent amongst the pro-

fessors, and that the alarming state of the college

referred to in the resolution of the 28th of February,

1864, was solely caused by these obnoxious statutes, and

the refusal of the trustees to pay any regard to the

remonstrances made to them in respect to such statutes,
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and the plaintiff did not cause or originate such a state 1805
of thnigs

:
that the meeting of the trustees of tlie 9th of ^welT

February. 1804, was illegal and contrary to the charter, Ma.hieson
not benig (uly summoned or convened, it professing to
be an adjourned meeting from the third of the same
month, when only throe of the trustees were present,
who had no power to adjourn, and no notice was given'
as prescribed by the charter, to the other trustees, of
the meeting on the 9th.

Other charges were introduced into the bill as to the
defendant Lcitch influencing the trustees against the
plamtiff, but these it is considered are immaterial to
the present report

: and the bill asserted that even if the
statements of the defendant /.«Vr/, were true,the trustees
were not justified in passing the resolution complained
of. The prayer was that the resolution might be
declared illegal and void, as having been passed at a
meetmg not duly held; when no complaint was made s.a.emen,.

agamst the plauitift", and no impropriety of conduct on
his part proved

; that it might also be declared that such
resolution was a breach of trust, and contrary to the
charter,ina8muchassuch resolution was passed without
proper deliberation and consideration, jind under the
influence of prejudice; that the statutes referred to
might be declared illegal and void ; that it might be
declared that plaintiff was entitled to hold and enjoy
his said office in the college until duly removed or
suspended therefrom for impropriety of conduct, duly
proved, as contemi)lated by the charter; that the said
resolution might becaiicelled,and the trustees restrained
from in any way interfering with, or impeding the
plaintiff in the discharge of the duties of his office, and
from withholding his salary in respect thereof ; and
that such of the defendants, the trustees, as voted for
such resolution, and the defendant Leitch, (who was
absent from the meeting at which it was passed,) might
be ordered to pay plaintiff his costs.

fM"
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Upon the filing of the bill an application was made
during the vacation of 18C1, before the late Vice-

Mathieson Chancellor Esten, for an injunction to restrain the

trustees, as prayed by the bill, which, upon argument,

he ordered to" issue, his Honor observing,

" I have perused the charter and statutes. I think

that the trustees have power to appoint for life, or for

a term of years, or during pleasure ; but that an

appointment made generally must be deemed to be

during good behaviour, and while the duties of the

office are perforijed. I think that the loth clause was

obligatory , or was intended to insure an investigation in

case of reasonable complaint. By the principles of the

common law no man can be dismissed from his office

without inquii'y, and an opportunity of defending him-

self; I think, therefore, that the dismissal of Mr. Weir

Statement, was illegal. He coulddoubtlcss rccover the emoluments

of his office, but I think he has a right to the protection

of this court, which would not permit another to be

maintained in his office while he recovers his salary at

law. The legal remedy would be inadequate. I think

that a person appointed under the trustees has a right

to the protection of the court, and that trustees tran-

scending their powers should berestrained by injunction.

I disclaim, of course, all authority to interfere, if the

trustees, proceeding in due course of law, pronounce a

decision which is deemed to be erroneous. In this case

the jurisdiction of the visitor would be invoked, whose

decision cannot be reversed by this court; but this

proceeding appears to me to be %dtra vires."

Eighteen of the Trustees, as also the College, subse-

quently answered the bill,the leading points raised by the

answers of the trustees were that the trustees had power

to appoint professors, masters, tutors and other officers,

for such time as they thought proper; that many
professorships in the colleges of the United Kingdom

and of Europe, as also of Canada and elsewhere in
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America were a.ul are not held for life; that the 1865
usages of the University of Kdinburgh varied much -weTT

the chai or; that, ni points not provided for by the
charter, the usages of that University were not intended
to be bmding on Queen's College

; and that phnntift"
was not appointed for life ; nor did he accept the
apponitment on condition that it should be for life.

^

That the authority of the liev. Dr. Cook, referred tom the bill, was contained in a resolution passed by the
trustees on 15th July, 1852, whereby the Eev Dr
Mathu-son and the Hex. Dr. Cooh; or whichever of them
might be m Scotland, were authorized to seek out and
recommend for appointment by the board, professors to
til the vacancies existing at that time in the college.

That after the plaintiff had been nominated under the
authority of certain resolutions set out in the answer a
resolution was passed on the 8th of June, 1854, stating
that the appointment of Professor irdr, be approved

of and confirmed from the period of his arrival at
Kmgston ;" that the provisions of the charter respecting
the trial of complaints made to the board do not take
away any discretionary power which the trustees
otherwise had, but are only obligatory where such dis-
cretionary power exists: and submitted that the board
had such discretion to dispense with the services of the
plaintiff as such, in the same manner as they could
remove any officer of the college, subject to his receiving
any payment on account of salary to which the law
under the circumstances mljht entitle him ; and that
the trustees having, in the exercise of such discretion
dispensed with the services of the plaintiff, their act or
motives could not be questioned in this court : denied
anyimproper motive for such removal,asserted that such
was done after full discussion by the board on the 9th
and 10th days of February, 1864, and from a conviction
that the conduct of plaintiff made his removal absolutely

tf ;ii'

i\t
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necessary for the liest interests of the college ; many
of the facts and circvuuHtances, shewing such neces-

sity to exist, being within tlie personal knowledge of

the trustees.

The answers further submitted that the plaintiff had

no right to raise any question as to the regularity of

the meeting of the board at which he was removed,

his removal being, as the defendants contended, dis-

cretionary with the board ; also, that Queen's College,

being founded by Eoyal Charter, her Majesty was the

visitor thereof, and the plaintiff's only remedy was by

petition to the Crown.

The cause having been put at issue, was brought-on

for the examin9,tion of witnesses and hearing before his

Lordship the Chancellor, at the sittings of the court, at

Kingston, in the autumn of 1864, when evidence was

gone into at some length as to the conduct of the plain-

statement, tiff and the feeling existing on the part of several of

the trustees towards him, which it is not necessary to

recapitulate. At the hearing a decree was made in

favour of the plaintiff, the Chancellor stating, " My
brother Esten, on the argument of the motion for in-

junction, has, I find, found the employment of the

plaintiff by the defendants was during good behavior,

in other words, ad vitum aut culpam ; and that this

court has jurisdiction and ought to interfere to protect

him in the enjoyment of his office. These are the only

two questions of law in the case, and I think I should

hold that they having been disposed of by my learned

brother, the plaintiff is entitled to a decree, as it is

admitted that if his tenure be such as the Vice-Chan-

cellor decides it to be, he has not been properly

removed therefrom, although I doubt the jurisdiction

of the court to interfere.

" The evidence before me in no way alters the char-

acter of the case as presented by my brother Esten.

"The decree will be to restrain the defendants from
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interfering with the exercise by the plaintiflf of his 1865.
duties or office as classical master; from appointing any ~^vel7"
one in his place, and from withholding from him his Nraihieson.

salary until he is legally removed.

•'The defendants must pay the plaintiff his costs."

The defendants thereupon set the cause down to be
re-heard before the full court.

Mr. Blake, Q.C., and Mr. Cnttamich, for the plaintiff.

In discussing this case the court will have to consider
and determine two questions which arise in it : first,

the tenure by which the plaintiff held the office to
which he has been appointed ; and, secondly whether
the court can properly interfere for the protection of the
plaintiff in the event of its being considered that such Argument
appointment created a freehold, or quasi freehold, in the

'""*"

office.

It is shown by the minutes of the board that the Rev.
Dr. Leitch, Principal of Queen's College, at the timfhe
was asked to accept that appointment, held a situation
in Scotland, ad vitam aut cidpam, and his appointment
in the College not having been for any specified time,
the trustees by resolution expressed the opinion that
that appointment was for life: at the time plaintiff was
appointed he also held a situation ad vitam aut vnlpam,
and therefore the same reasons were applicable to his
case as to that of Dx. Leitch. The general rule in Scottish
Universities is, that professors hold their chairs for life.

In Queen's College, the principal, and all professors,
are and must be chosen in the same manner ; and if

the trustees are right in their contention as to their
power to remove any of the professors, they must have
that power as regards the principal also, their status
under the charter being ahkc; rr result which could
never have been intended. The uage of the char^ r

v

;M
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here, shews that all the professorships were to be held

for life, and provides a means for the removal of any of

the incumbents only on complaint beingmado, and such
removal to be by a raajoriiy of the trustees ; thus clearly

negativing the right of arbitrary dismissal, as is

contended for by the trustees : in other words, the

appointment to office exhauststhepower of the trustees,

except whore complaint isproijorly made and sustained,

when a removal may be made for cause. The express

powers given by the charter are narrower than those

which the trustees say are implied and are in effect

embraced in the implied powers, a result which is

absurd.

The general rule that such offices are freeholds, or

quasi freeholds, is applicable to this case, and deter-

mines the tenure when there is no express contract.

Argumeni They also contended that the facts fully establish

the existence of a trust ; the trustees holding the funds

from which plaintiff's salary came, in trust for him, and
others in like manner; that plaintiff, as a member of the

corporation, was entitled to file a bill, on the ground
that the trustees, in dismissing him improperly, had
been guilty of a breach of trust; and also on the ground
that the university was a public charity. They also

contended, that the trustees appointed by the charter

of incorporation were the visitors, and it was not neces-

sary therefore to appeal to the Crown ; that the trustees

had agreed to act visitatorially in dismissing the

plaintiff, and that having exceeded their authority by
dismissinghim at pleasure, such dismissal was a nullity,

and that relief should be given in this court.

They referred, amongst other authorities, to The
Kingv, Richardson, (a) Attorney-General v. Pearson,

(a) I Burr. 536.
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(a) la re Phillips' ChariU,, (h) In re Freminqton School
in Dinnmer V. Chippenham, (d) "
Willis V. CUilde, (/) Conij/n.

DoiKjura v. Iliniz. {h)

iy65.
Phillips V. Pnry, (e) ^W^iT

Diffest Franchise, (g) sU,,,^„,

Mr. Strono, Q. C, and Mr. McLennan, for defen-
dants. The only ground on which plaintiff can at all
res hig case, i.s that this is a charity; the leadinff case
on this point in Phillips y. Jinr,,, referred to l,y the
other side. It is a prevailing principal in all such
cases, that there must he a visitor. When no visitor is
named, the founder is held to be such ; but that rule
18 applicable only in the case of private charities, not
where it is founded by Royal Charter.

It is out of the question to contend that the trustees
are visitors in this case ; they are the persons appointed
to manage the institntion-they are in fact the persons
to be visited.-P/„7//^« V. Bury, referred to in Duke's
Charitable Uses, 256. The charter being silent as to

*'"""""'

visitors, the Crown must be held to be entitled to all
the privileges of visitors.-YV.e King v. Catherine's
Hall, (i)

The next point is as to the internal management of
the college

: in all matters relating to that, the visitor's
jm-isdiction is conclusive

; Phillips v. Bury is a clear
decision on this point. The jurisdiction of the court is
clearly stated by Mr. Haddon in his work on the
administrative jurisdiction of the Court of Chancery,
(pp. 166-7.) and rests it upon the ground of trust. Here
there is no trust, and the case of Willis v. Cliilde, relied
on by the other side, was a case of express trust.

! 18

^;

,i

I

r

1?. »» ' i i

((j( 3 Men 353 pp. 295 & 402.
(c) lojur. 512,

(e) 2 T. R. 346.

is, i'^ 32. 34-

(i) 4 T. R. 233.

(b) 9 Jur. 959.

(</) 14 Ves, 245,

(/) 13 Beav. 117.

(A) 28 Beav. 233.
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Any contract of hii'«nc;, especially for personal

wei. service, is not such a contract as this court will

Math^isoiu specifically perform ; in the present case there is no

mutuality between the parties.

[Mr. Bliikc, Q. C.—We do not rest the case on the

ground of specific performance.]

The hill is clearly rested on the right of specific

performance ; and although that relief is not in terms

asked for, still such is the effect of the prayer.

This court will not enforce a contract to builil n

house ; but where money has been left to build, the com-t

>vill enforce execution of the trust. This it is true may
be said to be a very thin distinction, but the reason

why the court interferes in the latter case is plain, it

is that there is no legal remedy for the party entitled.

Argument. I"^ this casc uo such objection exists, and the plaintiff

can proceed either by mandamus or by action to enforce

payment of the stipulated salary; the frequency of

action is not a sufficient reason for overcoming the

objection to the court pronouncing a decree such as is

here sought.

As to the ten'ure of office ; the 15th section of the

charter points out the course to betaken in ihf" mst^ of

complaint being made ag^imst professors ana Llljirs ,

and the 19th section authorizes the truster -i in tlieir

discretion to abolish any of the chairs in the college.

[Spraggc, V. C, that may be so. If, as is contended

for by the other side, the professor has a freehold in his

' \. j; t'V^t of course can only be while the office con-

r., iif"' to exist.]

liothing can be more untenable than the argument

attempting to place this on the same footing as the

University of Edinburgh ; there it is questionable if a
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professor can be removed for any cau.se. Professor 1865.
LeiUh, it is shewn, before lie would consent to accept "ue.r
the appointment, insisted upon it I.ein« made during M,„.rie,o„

good behaviour
; that fact, however, instead of being

in favor of the view contended for by the plaintiff!
supports the construction put upon the contract by the
trustees.

The Attorney-Geiural v. Miujdaleue CoUeqe {a\ In Re
Berkhampton Free School, (h) The Attorneij-Gencral v.
Deadham, (c) The Attorney-Gcneral v. Clarendon, (d)
In Re Queen's College, Cambridge, (e) hi Re Oxford
College, (/) Pickering v. Klg, (g) Stocken v. lirokle.
bank, (h) Johnson v. Shreicsbury d- Birmingham Rail-
ivny Co., (f) Home v. The London it Xorth Western
Railway Co., (j) Ogden v. Fossick, (A) Brett v. East
India <(• London Shipping Co., (/) Peto v. The Brighton,
dc.. Railway Co., (w) were, with other authorities^
referred to and commented on by counsel.

The other points taken by counsel appear sufficiently

in the judgment.

The judgment of the court was delivered by

Spragoe, V. C.*—This case has been exceedingly ;„,.„,«„,
well argued on both sides.

The first point that I propose to consider is the
tenure by which Professor Weir held his office. I take
that first, because, in my view of the case, it depends on

(a) 10 Beav. 502.

{c) 23 Beav. 350.

(e) Jacob i

ig) 2 Y. & C. C. C. 248.

(.) 3 D. M. & G. 914.

(A) II W. R. 128.

(m) I Hem. & M.468.

(6) 2 V. & B. 134.

(rf) 17 Ves. 491.

(/) 2 Phil. 521.

(/<) 3 McN. & G. 250.

ij) 10 \V. K. 170.

(/) 3 N. R. 680.

• MowAT, V. C, gave no judgment, having been concerned in the
case while at the bar.

11^

m

\i
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1865. that, whether this court has jurisdiction in the matter

"weir before US. Upon this point the nature of the institution,

Math^ison. whether pubHc or private, is material ; as to that I

think there is no room for doubt. It is a college and

university, and the reason of its institution is thus set

forth in the Royal Charter: "Whereas the establish-

ment of a college, within the province of Upper Canada,

in North America, in connection with the Church of

Scotland, for the education of youth in the principles

of the Christian religion, and for their instruction in

the various branches of science and literature, would

greatly conduce to the welfare of our said province.
'

It is, in my opinion, a corporate body, constituted by

Royal Charter for the advancement of religion and

learning generally, in Upper Canada, and so of a

public nature.

Judgment. The head of such an institution, in the absence of

anything defining the tenure of his office, and taking

it out of the general rule, holds his office ad vitam aut

culpam. This is as clear from the case in the House
of Lords of Gibson v. Ross, (a) cited by the defendants,

as from any of the older cases. In that case the

master of an academy, established by Royal Charter,

at Tain, in Rosshire, had been dismissed by the direc-

tors and managers of the institution ; and the question

was as to the tenure of his office, and the court in

Scotland, and the House of Lords, upon appeal, both

held that the institution was private and local ; the

circumstance of its being incorporated by Royal Char-

ter making no difference. Lord Cottenham, by whom
judgment was delivered, observed, " It is clearly

established that a private society would have the right

to dismiss a master: and there is no difference here

between these parties and any other private society,

except that these parties are incorporated." In another
' passage he states the different rules applying to public

(rt) 7 CI. & Fin. 241.
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andprivateschools. " A public schoolmaster," he says, 1865
IS a pubhc officer, and as such he caunot be dismissed

^—
without an assigned and sufficient cause." But it is 'V"
clear.that in the case of a private trust, this rule dof

^''"''kson.

not apply. That is a clear and well settled principle of
law. '^

'

Attomey.Geneml v. Pearson, heard in 1817 was
thecaseofarainisterof adissenting congregation; and
hiv Samuel i?ow/%, contending against the removal
ot t le mmister, at discretion, instanced the case of
public schools, and said, that whenever the trustees had
endeavoured to keep the master dependant upon them
by a limited appointment, the court had uniformly
resisted the introduction of any such limitation. This
shews that it must have been well understood in his day
that the tenure of office of the master was during aood
behaviour. °

In the matter of the Free Grammar School of^"'"°'"'
Chipping, Sodbury, (a) before Lord Lyndhurst, the
appointment of the master was general. It was by the
bailiffand burgesses, confirmed by the bishop. The mas-
ter was afterwards removed upon some disagreement,
as to what was to be taught in the school. The Lord
Chancellor held the removal by the bailiff and burcresses
improper; they had, he said, exercised the pow'Lr of
appointment; and he added, ^'but I do not find any-
where that they have a right to remove the school-
master, as long as he shall continue to conduct himself
with propriety in his office," and more to the same
effect.

In the case of Phillips' Charity, the master was
appointed to office "so long as he shall continue to
discharge theduties of the saidschool to the satisfaction
of the trustees and feoffees of Mr. PhiUips' Charity."
A petition was presented by Mr. Newman, the school-
master, to the Court of Chancery, in 1839, and it was

VOL. XI.

(«) 8 L. J. Chy. i8.

24
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thereupon declared by the then Viee-Chancellor that

Mr. Newman "was entitled to hold the office of school-

Mathieson. mastcr, and to the emoluments thereof, so long as he

should well conduct himself", and be competent to

the performance of the duties thereof." Sir J, L.

Knight Bruce held such to be his tenure of office, as

settled by the order, upon the matter coming before

hira, without, however, expressing his own opinion

upon the point.

There are other cases which bear more or less upon

the same point, but the authorities I have quoted appear

to me to establish that, as a general rule, the master

of an educational establishment, which is a "public

charity," as this institution is admitted to be, holds

his office during good behaviour.

I think no sound distinction exists between professors

Judgment in this University, and the masters ot public schools.

The head of this institution clearly, I think, stands

upon the same footing, and 1 think the charter shews

that he and all the professors hold their office by the

same tenure ; that they are all, in the language ofLord

Cottenham, " public officers."

^1 -1

There are considerations in favor of such being the

tenure of office, urged by Mr. Blake; some drawn from

the provisions of the charter, especially the 15th and

16th clauses, and some resting on other grounds, which

are of considerable weight, but into which I do not

find it necessary to enter.

But, it is contended that the appointment in this case

was in effect, though not in terms, dum bene placito

;

and that there is nothing in the charter restrictive of

such appointment. I do not know that the charter

would not prevent an appointment to office of that

tenure, even if it had by contract been so expressly
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-"t is genera,, and .ust^IZZ^^^^:::J^as would flow irom the nature of the office. It t" be
"'

mnembered, too, that this engagement was not made nCanada, where it is said appointments of this natu eare „„ tood to be durn tene placito, but in SIt ^whore the contrary seems to be understood. I .atherh. m part from the evidence, and in part from he L"o Gibson V. lioss, which was a Scottish case : and fromthe cases m the Scotch courts referred to in'that ca!"

duLffr'
'^'''^^ '""'^ '^'"'Sht to the argument de-duced f om the power possessed by the trustees toeduce the number of chairs in the Univei.ity Th tpower seems to be quite consistent with the enure ooftice, bemg during good behaviour, as lone, as thecl.an.s ex,st

;
in other words, an offi'ce ad ^tZ aZculpam, subject to the abrogation of the office itself

^""«""*'"-

Nor can I say that the implied engagement, involvedm the tenure of office claimed by the plaintiff isunreasonable and improbable; as th'e defenVa t c'ontend m the lace of what I find to have been the prac-

legal d to offices of a cognate character.

at u!l\ra!;r
"' J^'-^^^^^^^^" ^-^^ ^^^o^gly contested

at the ba.,and, in connection with it, the question as towhere the visitatorial power ot this university residesMy own opinion is, that whoever be visitor, this courihas lunsdiction. The functions of the visitor a eYn
e ation to matters of interior economy and manage-

.

nent
;
and as to those matters, it may be granted thathey are exclusive

;
but that k not inconsistent with the

junsd.ction of this court in relation to public charities
Several o the cases cited arose in regard to the applica-
tion of the revenue. The AttorneyOeneral v. Theroumixng Ilospxiai (a), is an instance of this. In

(o) 2 Ves, Jur, 41.

r

h'
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1866. Birkhampstead Free School (a), an order was mad« by

"weir the court, declaring that the warden of All Souls' was

Mathieson. visitor of the school, but that the revenues were sub-

ject to the jurisdiction of the court, which order Lord

Eldon, upon the matter coming before him, pro-

nounced to be " perfectly agreeable to law," and in

another passage he says. " the court has, in fact and

practice, acted upon the ground of such jurisdiction,

of which there is no doubt."

In the Attorney-General v. Locke (fc), the governors

ot the charity, who were also visitors, were made

accountable to the court, quoad the estates of the

charity.

In most of the cases it is put upon the ground of

trust ; the governing body of a public charity hold their

powers in trust, and a court of equity, as to matters not

Judgment, falling withiu the proper functions of the visitor, sees

that the trusts are properly carried out ; in some cases,

on behalf of individuals, who are aggrieved by the im-

proper exercise ot the trust ; in other cases, on behalf of

the Crown, as parma patrm. Green v. liuthcrforth (c), is

an instance of the former. The trust was to present to a

rectory. The bill was demurred to on the ground that

the jurisdiction was in the visitor, not in the court, but

wasoverruled. The observations of Lord Hardioicke&rc

valuable; he says, '^Itis sufficient to shew that the

visitor, though general, could not give an adequate

remedy in many cases on this trust," and he refers to

the case ofEton College, where, as he says, the court held

that "the bare averment of a visitor would not preclude

the jurisdiction of this conrt; but the extent of his

authority must appear, that the court may be satisfied

he can do complete justice ; and therefore," he says, " a

mandamus was awarded." Lord Hardwicke's opinion

evidently was that in cases of this nature a court of

(rt) 2 V. & B. 134

(c) 3 Atk, 164.

{b) I Ves. 462,
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equity should exercise its jurisdiction, unless satisfied
that there was an adequate remedy elsewhere, upon
the same principle as a court of common law would
grant a mandamus.

401

1865.

Rev V. Barker (a) was an application for man-
damns, directed to the trustees of an endowed
dissenting chapel, to admit a minister duly elected.
Lord Mans/tehl observed, "Here is a function with
emoluments, and no specifiic legal remedy," and the
mandamus was granted. These cases are opposite to
the contention by the defendants, that tins court has
no jurisdiction, because, as they contend, the Qneen
18 Visitor.

i

Daivson V. CorporatUm of Chippenham, (b) was a bill
by the master of a public school for improper dismissal;
a demurrer to thejurisdiction was overruled, Willi8 v!
Chikle (c) was a similar case, and the bill was sustained! Judgment.

In the Attorney-General v. Sherhorn School, the point
was again discussed with the same result. In the
Attorney-General v. Dedham School, (d) the question
was again discussed in connection with the authority of
uie visitor. Sir John Romilly observing that " this court
does not interfere with the visitatorial power, unless it
finds a breach of trust." Donoars v. Rivaz, {e) before
the same learneL. judge, is a strong ease in favor of this
bill.

^
The plaintiff was the pastor of a French Protes-

tant Ohurch in London, which had been incorporated by
Royal Charter byEdward VI.,aiid which was posossed of
certain revenues, out of which the salary of the pastor
was paid. The elders and deacons, who formed the
govern ingbody

,
deposed the plaintiff from his office, and

withheld from him his salary. For the plaintiff, it was
insisted that the matter complained of was cognizable by

(«) 3 Beav. 1265.

(c) 13 Beav, 117,

[b) 14 Ves. 245.

Ui) 23 Beav. 350.

(<) 28 Beav, 233.

: M.

ii
nil.*m
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1866. this court, as it iuvolved the duo performance of a

trust in respect of the trust funds under the control of

the defendants, and that this was a matter distinct from

the visitatorial power of the Crown. The defendants

objected to the injunction, contending that the court

could only interfere in cases of trust, and that in that

institution no trust could be shewn to exist for the

plaintiff. Sir John Romilly held that the court had

jurisdiction, and granted relief. His remarks are

apposite to this case. " It appear that the funds of the

institution are under the control of the governing bod}',

and the defendants have practically the power of with-

holding from the plaintiff the emoluments assigned to

and accepted by him. This constitutes a'trust which

they have to perform, and which they are bound to

perform, in favor of the person who fills the office of

pastor; and assuming the plaintiflf to be wrongfully

deposed, I am of opinion the relation of trustee and

cestui que trust does exist between the elders and

Judgment, dcacons and the pastor. » # * r£\^Q

visitor visits the corporation with respect to corporate

matters ; but that circumstance does not remove from

this court the jurisdiction or obligation to exercise its

functions of enquiring whether the duties attaching to

the defendants, so far as they have a trust to perform

towards the minister, have been properly exercised by

them."

The case of Pickering v. Bishop of Ely is distinguish-

able from this case ; in that it was not a case of a public

charity, nor was there an endowment of any kind, or

revenues upon which to fasten a trust. Sir J. L.

Knight Bruce, who decided that case, could not have

intended to deny the jurisdiction of the court in the

case of a public charity, for in the case of the Phillips'

Charity and the Fremington School, decided not long

afterwards, he upheld jurisdiction.

Mr. Strong distinguishes Willis v. Childf and Dou-
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gars v. Rivaz, from the case before us, on the ground 1865
that those were cases of trust. I do not see that this is

""^
^ss so Mr Strong says, and I agree with him, that ^,a.J.so„
Qneen s College is what in law is called a charity ; I
think unquestionably a public charity; and he says
what is probably correct, that the Queen is visitor.'
How if there are revenuesofsuch an institution, as there
must be, or it could not be carried on, those revenues
must be administered by thogoveniimrbody; and that
body mast administer them for the purposes declared in
the charter, and therefore necessarily in trust, and I
apprehend it can make no difference whether those
revenues are derived from endowment or from benefac-
tions year by year. However derived, the trust is the
same. This case I think is not distinguishable from
those referred to. The trust gives this court jurisdiction,
and is outside of the visitatoral power, which, as Mr.
Strong contends, affords the only remedy.

I may here notice the objection that this is in effect
a bill for specific performance. It is not more so than
those of the mastersof public schools, which have been
referred to; and does not rest upon that head of juris-
diction, but upon trnst. There being a trust, it cannot
be an objection to relief upon it, thai it originated in a
contract. The agreement seems to amount to this. There
is rt contract, but of a nature which this court will not
specifically perform, and therefore, although there be
a trust proper for this court to execute, the court will
decline its ordinary jurisdiction in regard to trusts, and
refuse to execute them. I cannot accede to this.

The next point is as to whether this suit is rightly
constituted, supposing the court to have jurisdiction, or
whether it should not have been by information, or by
information and bill. I think it is rightly constituted as
it is. Dimmer v. Corporation of Chippenham., Willis v.

Childcy and Dougan v. Rivaz, already referred to, were
all suits by the individual aggrieved, and in the latter

Judgment.

s
'

.
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I860, case, while it was objected by the learned counsel

"weir for the defendants, among thenn Sir Hugh Cairn»,

Mathi'cson- that the Corporation ought to have been made a party

defendant, it was not objected that a bill by the plaintiff

was not proper. The same suit, with the suit of the

Attorney-General v- Dovgars, {a) illustrates in what

class of cases the proceeding is proper by bill, and in

what by information. In the former suit the Court gave

costs against the defendants, and they paid them out of

the funds of the charity; and the information was filed

in part on the ground of that misapplication of the

funds. Thus, to correct the individual wrong, consisting

of deprivation of office and its emoluments, a bill was

sustained ; while, to correct the public wrong of a mis-

application of the funds, an information was sustained.

I may here observe, that it does not appear to be

necessary to shew that the payment of the funds to

Judgment another improperly appointed to the office, will not

leave sufficient for the payment of his salary, to the per-

son depi'ived of office. This does not seem to have

been an element in any of the cases. It is sufficient

to shew a breach of trust affecting the fund, out of which

the party instituting the suit is entitled to be paid.

It has been doubted in this case, whether the court

can properly go so far as not only to reinstate the

plaintiff, but also to direct that his arrears of salary be

paid to him. I have not felt pressed with any difficulty

on that score. The court finds the act of removal, done

as it was done, ultra vires, and therefore a nullity. The
plaintiff, it follows, has all along been, and still is pro-

fessor; he has been improperly debarred from executing

his duties, and his salary has been improperly withheld

from him. The court declares that he still is professor

;

and that he has been dismissed and ought to be restored,

but that he has been and is professor ; and so in effect

{a) 10 Jur. N. S. 966,
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declares that he is entitled to what appertains to his 1865

s^ll \t^ '""'r-
^'^ P-per' officer would

~
surely be justified.and it would be his duty, to pay him mThis salary without express direction in t'he d!cTee t"

"""^

that effect, and, if so. it cannot be wrong to givesuch express dnrection
; moreover, it would not be in

accordance with the practice of this court to give such
incomplete remedy, as would be given if the court lefthim to seek payment of his salary by proceedings
elsewhere. The presence of the Attorney-General
cannot I apprehend, be necessary for this purpose, as
It 18 only a consequential direction upon that, for thedetermmmg of which he is not a necessary party. Ihad come to this conclusion before observing that in
the case of Phillips' charity, the arrears of salary were
expressly directed to be paid. It is not to be doubted
that It was decreed in other cases also, though the
reports do not happen to mention it.

I think the decree should direct the payment of the . .
plaintiff s costs by the defendants, by whose votes his

' ""*•

dismissal was effected, and that they ought not to come
out of the funds of the institution. I have already
referred to the direction in Dougars v. Rivaz, and
Attorney-General v. Dougars, upon that point; the
reason for this, and it is obvious enough, is given in
the latter case: the like direction was made in the
case of Phillips' charity.

It is perhaps hardly necessary to say that it has not
been a question for the consideration of this court
whether just grounds do or do not exist for the removal
of the plaintiff from his professorship. He has been
removed upon the assumption by the trustees that they
had the right to remove him in their discretion. If his
tenure of office be such as in our opinion it is, he could
not be so removed; that, and his remedy in this court
are the questions that it has been our province to decide.

' i?

; !H

'^,

VOL. XI.
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1865. It was concluded in argument, that if the plaintiff's

tenure of office was ad vitam aut culpam, the

deprivation of office which had taken place in his case

was not regular, and could not be sustained.

MoKenzie v. Yielding.

Spicific performance.—CoiU.

M. executed a mortgage in Y.'s favor for £so, over lot No. ii. he then

also holding a leaie renewable in perpetuity of lot A. at a rental

of /4 per annum.

The rent being in arrear,judgment was obtained and execution issued

by the lessor against M. therefor; Y. then agreed with M. to pay

this execution. M. to assign to him the lease of lot A.; and further,

it was agreed that if the lessors " will give to the party of the first

part (Y.) a deed in fee simple or a lease perpetually renewable at

the present rent, he, the party of the first part, ,. id discharge and

" release a mortgage," &c.. being that above-mentioned.

y. afterwards obtained a conveyance from the lessor of lot A., but it

did not appear that such was made for the sum contemplated at

the time of the agreement between Y, and M.

Y. afterwards pressed for payment of the mortgage debt, when M.

made excuses for delay, and did not rely on the agreement as a

bar to Y.'i claim.

Y. having commenced an action of ejectment on his mortgage, M.'t

bill to stay it and to have the agreement and subsequent purchase

by Y. construed into a satisfaction of the mortgage debt, was

dismissed with costs.

Where an answer improperly impugned the motives of the solicitor

who filed the bill, the court, although it dismissed the bill with

costs, directed the costs of the answer to be disallowed to the

defendant.

Statement;
The objects of this suit and the facts involved are

sufficiently set forth in the judgment.

The case came on for the examination of witnesses

and hearing before his Honor V. C. Spragge, at

Ottawa.
I

Mr. Fitzgerald for the plaintiff.

Mr. Matheson for the defendant.
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una It difficult to come to a sfttisfactory conclusion as ^TT-to what „a, really the agreement between theZC ':2:.

to secure that amount upon a lot of land which mav beahorOy called lot No. H, in Gloucester. The pSm
Zt of T" "™ '^''"^ ''"" "» 0'''»»''<=« Department of another parcel of land in the same lownshL of50 acres, wh.ch may be called lot letter A. The pla n

the Ordnance Department for ^80, and the OrdnanceDepartment granted him » lease for thirty years of thesame land at a rental of M a-year, the renJ be

L'

calculated upon the purchase money at five per centmterest. In 184T this rent had become ielt , itarrear.and legal proceedingsweretakenforitaWv'ery,.
and an eiecutmn for m against the goods of Z'pla.nt.ff was placed in the hands of the sheriff. Up„^

the plamtiff, and YMing. out of which this suit hasuriseu.

^P

J!rv, Tf *^'* ^^'^^"^ '^^^'•^ P^y *b« execution,which he d:d; and that McKen^ie should assign h^lease of lot A. to Yielding, which was also done Anagreement dated 10th August, 1847, was then drawnup by a professional gentleman, Mr. Robinson, and wasexecuted byrieWm, and delivered to McKe^ne; andthereby FjeWtnf, agreed, in consideration of the assign-ment of the lease to him by McKenzie, to pay off the

"TdT/ ^,f*^;,-greement proceeds in these words,And If further the prmcipal officers of her Majesty's
Ordnance will give to the party of the first part
(Ytelding) a deed in fee simple or a lease perpetually
renewable at the present rent, he, the party of the
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first part will discharge and release a mortgage,"

the mortgage being the mortgage of the 19th February,

Yierding. in the same year. It will be noticed that the agreement

is silent as to the price at which Yielding might be

permitted to purchase ; so that taken literally, if the

Ordnance Department should sell to Yielding at any

price the mortgage was to be discharged ; while it waa

only to be discharged, in the event of a lease perpetually

renewable being given, in case the rent should not

exceed that re orved by the then current lease.

It may be that the written agreement truly expressea

what the parties actually agreed. It was at Yielding'

g

option to purchase or not, and in case of his purchasing

he would.supposipg the written agreement to be the true

agreement, only purchase in the event of his being ableto

do so at such asum a8,together with the mortgage money,

would amount to such a sum as he would be willing to

Judgment, givo : but then the same might be said in the event of

his obtainmg a renewable lease,when, should the rental

be na- :ad, he would only take a lease for a reason

similar to that which might induce him to purchase.

It looks rather like an omission;—as if the price

in case of a purchase had been by mistake left un-

provided for, and this is the more probable, as the

purchase money by the Ordnance Department was a

sum upon which the rent was computed, and the

parties might not unreasonably have supposed that if

the department would renew perpetually upon that rent,

it would, if it sold at all, sell upon that rent capitalized.

But I do not mean to say that it would be safe so to-

construe the instrument, or upon the evidence before

me, looking also at the instrument itself, to reform the

agreement by inserting such a provision. The question

before me is a different one. Yielding did purchase at

^£200, not ^80 : this was in 1861, and he shortly

afterwards called upon McKenzie for payment of his

mortgage. McKenzie sets up that the mortgage is in
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^qmty discharged Y^eldinJ having purchased the land. imr>To support this defence he must shew that the true ^TT^agreement between him and Yieldin, was. that i
7^"'

purchased at any price the mortgage was to be dis

"
charged; he produces the agreement itself, upon which
I have already commented. On the other hand, his
conduct when called upon to pay the mortgage is incon-
sistent with that being the true agreement. A letterfrom Mr. Lewis, YieUing's solicitor, calling for payment
of the mortgage, was carried to him bya Mr. Thorp, who^peared to me to be a perfectly trustworthy witness. •

read the letter to McKenzie, who said he could not pay
-at once, but would send his son with a payment in a day
•or two. and would pay the balance by the sale of wheat.He referred to what he called an old agreement between
liim and Yteldvng,io the effect that if Yielding got the
land from the Ordnance Department at the same rate

Z said as y;f;- "^l Ti ':
P'^ *'' "°^*«^^«' ^'^t ^—^e sa d as Yielding bad had to pay more, he would

have to pay it
; that he expected at the time that heT u ^ T *° P^y ^*' ^^ ^« thought Yielding would

get the land at the same rate as himself; but that henad had to pay more..

Literally, the words "at the same rate'.' would imply
the same rental, as McKenzie held at a rental, but
McKenzie was speaking of a purchase that had beenmade

;
and when he said that Yielding had had to

pay more, he must have meant that he had been
obliged to purchase at a higher rate than was contemp-
lated by the agreement

; so that a purchase at a certain
rate must have been intended, according to the true
agreement of the parties.

I agree perfectly with all that has been said of the
danger of proceeding upon admissions made in mere
casual conversations, but this was not an admission of
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that character ; it was a matter of business, and it was

1865. more than an admission, it was conduct : for McKenzie

McKenzie not Only admitted his liabiHty to pay, and explained

Viewing, how his liability arose, but pointed out the mode in

which he proposed to discharge it.

A son of McKenzie, who was present at the inter-

view between his father and Thorp, was called to con-

tradict the latter. I will only say that the evidence of

the son did not at all shake my belief in the truthfulness

and accuracy of what was said by Thorp.

Mr. Lewis' letter was the subject of conversation in

McKenzie'8 family after the interview with TJwrp. The

son, who had been present at the interview, Kenneth,

was sent to Mr. Yielding, and he saw both him and Mr.

Lewis, and he took the agreement with him. A sum of

^£20 was paid on account of the mortgage by another

son John, the eldest. The time is not accurately fixed

:

John thinks it was in August ; Kenneth thinks it was

two or three months after the receipt of the letter ; John

says he paid it without instructions from his father.

Kenneth says that it may vpry possibly have been

mentioned in his father's house after the £,10 was paid

that a second sum of the same amount was to be paid

:

that is, he adds, before we consulted a lawyer.

Judgment.

I take it from the evidence that before a lawyer was

consulted, the talk in the family was as to how the mort-

gage was to be paid off, and that there was no denial of

the liability : and all this time the agreement was in

their hands, and Kenneth at least could read. Wheni

a lawyer was consulted, the question was, the construc-

tion of a written instrument, not, as up to that time

it had been, what was really the understanding and

agreement of the parties.

My conclusion upon the whole is, that McKenzie is

now setting up the legal construction of a written instru-
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Judgmeot.

ment against the real agreement entered into between 1865

St ouTo/'^f'r^'':''"^
"^'^ ^" enormous ^^;=rprofit out of this land; he got deducted from the y^^^n,purchase money, which was to have been $1,000, the

sum of $200, being the arrears of rent he had paid for
McKenzie; upon what ground, I find it difficult to
imagine

: and he sold for double the amount he was to
have paid the Ordnance Department. McKenzie may
have thought it hard and illiberal in Yielding, under
thesecircumstances,tocallforpaymentofthemortgage-
but, nevertheless, he can only relieve himself from pay-
ment^ by shewing that he was to be relieved upon a
certam contingency, and that that contingency has
occurred; and this, I think, he has failed to shew.

Discarding extraneous circumstances, the position of
the parties appears to be this : Yielding is the holder
of a mortgage against McKenzie and is proceeding
at law by ejectment

: McKenzie must establish some
equity agamst the enforcement of this legal right • he
sets up an agreement that in a certain contingency it
should not be enforced, and produces a written instru-
ment. I thmk upon this alleged equity the whole
question is open. We cannot see whether the plaintiff's
alleged equity exists without ascertaining what really
was the agreement between the parties; the written
instrument upon the face of it raises doubts whether it
really expresses the whole and true agreement of the
parties; and the weight of oral testimony is, in my
judgment, against the equity set up by the plaintiff
I must therefore dismiss the plaintiff's bill with costs.
I should have mentioned that I have read the evidence
taken de bene esse, and considered it in the conclusion
at which I have arrived : a very large proportion of it
IS, I am sorry to say, irrelevant. I think it proper
also to notice that a portion of the answer very impro-
perly impugns the motives of the solicitor who filed
the bill; and I think it right, for that reason, to
disallow the answer in the costs.

'ff

•L
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Elliott v, Jayne.

Mortgage—Merger on assignment to holder of equity of redemption.

Premises having been twice mortgaged were sold at sheriff's sale to

S., who afterwards obtained an assignment to himself of the first

mortgage.

Held that he might still claim the sum due on the first mortgage, no

merger having taken place.

Semble, that in this respect our law is more favorable to S's position

than English law would be.

The bill in this cause was filed for foreclosure by

Henry Elliott against John Reynolds Jayne, Thomas

Shaw, John Ashton and William BenJiam.

The Master at Whitby reported that there was due

to the plaintiff on a mortgage, dated the twenty-first

sutement.
^j September, 1854, the principal sum of illOO, besides

interest and costs of suit.

He further stated that the defendant Thomas Shaw

on the 15th March, 1861, purchased the equity of

redemption in the mortgaged premises, subject to the

plaintiff's mortgage, and to another prior mortgage

made to the defendant John Ashton, and that by deed

dated the 1st day of May, 1862, Ashton for good con-

sideration assigned his mortgage to Shaw, and that

"The charge subsisting on the lands in favour of

John Ashton has under the ch'cumstances aforesaid

become merged in the equity of redemption."

From this finding Shaiv appealed.

Mr. A. Crooks, Q.C., for the appeal.

Mr. Gwynne, Q.C., contra.

Spraoge, V.C—The question is whether the defen-

dant Shaw can set up a mortgage made by the dcfcn-

dant Jayiie to one Willson in 1854, in priority to
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the mortgage made by the defendant Jayne to the
plamtiff in 1857-

The first connection of Shaw mih the mortgaged
premises was, that he purchased at sheriff's sale the
equity of redemption of Jayne therein ; and the same
was conveyed to him by sheriff's deed in March, 1861
Afterwards Ja^neacquired the first mentioned mortgage
from one Ashton, who then held the same. Upon this
the Master's finding is, that Shaw agreed to purchase
from Ashton all the right and interest of Ashton in the
mortgage, and in the lands therein comprised ; and
that Ashton, by indenture of Ist May, 1862, in consid-
eration of $550. assigned to Shaw his interest in the
mortgaged premises and in the mortgage money.

The point raised appears to have been determined in
Watts V. Symes, (a) before the Lord Justices. In that
case there was a mortgagein 1844 ; a second mortgage
to another mortgage in 1845 ; and a sale of the equity judgment
of redemption m 1846. Before the sale was completed
the first mortgage required to be paid off, and the
purchaser at the request of the mortgagor paid to the
first mortgagee the amount of the mortgage debt, and
there was a conflict of testimony as to whether the
purchaser had, upon making the payment, stipulated for
a transfer to him of the first mortgage, for the benefit
of the security. The mortgagor-vendor signed a mem-
orandum acknowledging that the purchaser had agreed
to purchase

;
and had at his request paid the first

mortgagee ^1,200 in discharge of her mortgage out of
the purchase money. By the same memorandum the
mortgagor agreed to exempt an assignment of his
interest; and declared that until the same was executed
the purchaser should stand in the place of the first
mortgagee and have the full benefit of her mortgage
security. No assignment was executed, when the

ti.

(<i) I D. M. & G. 240.
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Elliott

V.

Jayne.

second mortgagee filed his bill ; and one of the ques-

tions was whether the prior mortgage debt had been

extinguished by the payment to the first mortgagee

:

and counsel fpr the second mortgagee contended that

the first mortgage debt was paid off, without any stipu-

lation that it should be kept aliee ; and that the case

was brought within Touimin v. Steere, {a) and other

cases which had followed it. But the court held the

purchases entitled to stand in the place of the first mort-

gagee. Sir J. L. Knight Bruce in delivering judgment

impugned the authority of Touimin v. Steere, in which

case Sir William Grant had said that, " One purchasing

an equity of redemption cannot set up a prior mortgage

of his own," and added " nor consequently a mortgage

which he has got in, against subsequent incumbrances

of which he had notice." The Lord Justice assented to

the first part of Sir William Grant's proposition ;
but

denied the others; and Lord Cranworth concurred

Judgment, with him in holding the purchaser in the case before

them entitled to hold the mortgage which he had got

in, against the second mortgagee.

It is settled law that the purchaser of an estate may

get in outstanding incumbrances withoutmergingthem

:

and that there shall be no merger if the owner of the

estate manifests an intention to keep the incumbrances

alive, and its being his interest that they should be kept

alive is evidence of such being his intention. It is good

conveyancing to have them assigned to trustees, but it

does not seem to be necessary, Davis v. Barrett, {b)

Lord Clarendon v. Barham, (c). The law upon the

point was considered in a late case at the rolls ; Swinfen

v. Swinfen, {d) where Sir John Romilly, while holding

that there was a merger in the case before him, fully

recognised the principle that it was a question of inten-

tion . The finding of the Master in this case shews that

(a) 3 Mer. 2io.

(c) I Y. & C. Chy. 088.

(6) i4Bea. 542.

(d) 29 Bea. igg.
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not only was it the interest of Shaw that the mortga-^e 1865
be got in should not be merged, but that it was his ^El^T
intention to keep it alive. »•

Jayne.

It is to be observed that the law in Canada goes fur-
ther in allowing the owner of an estate to keep alive a
charge upon it than does the law in England. It allows
that which both Sir William Grant and Sir J. L. Knight
Bruce agreed could not be done in England—namely,
that one purchasing an equity of redemption can set up
a priormortgage of his own ; and itisquitein accordance
with the principle of our law to hold that the purchaser
of an equity of redemption, not being an incumbrancer,
may get m a mortgage and hold it against subsequent
incumbrancers.

The decree in this case is one rather favorable to the
second mortgagee; it does not put him to redeem the
prior mortgage but directs a sale, and if the estate is of
sufficient value he will be paid in his order ; if not of
sufficient value, it will be proof that it was the interest

^"'''°'°''

of Shaw that the mortgage which he got in should be
kept alive

:
and therefore against the merger contended

for.

For these reasons I must hold the Master in error in
finding that the first mortgage was merged.
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Clarke v. Kuttan.
t

Lunacy.
i

A special act, passed in Upper Canada in 1827, authorized a commis-

sion to issue to inquire into the lunacy of one P. V. ; and, if he

should be found a lunatic, the act directed a committee of his

estate to be appointed, and authorized such committee to sell his

goods and lands ; and to invest the proceeds in bank stock or real

securities ; and enacted that whatever remained of such invest-

ments at the lunatic's death, should be distributed among his

legal representatives according to law

:

Held that such residue was personal estate, and was to be distributed

among the next of kin.

This cause was heard before Hia Honor V. C. Mowat,

at the sittings of the court held at Belleville in the

spring of 1865.

Mr. Hodgina for the plaintiff.

Mr. Dougall and Mr. Diamond for the defendants.

Mowat, V.C—This bill is by three of the co-heirs

and next of kin of the late Peter Vanalstine, a lunatic,

against certain others interested in his estate, and

against the committees appointed under an act passed

in Upper Canada in 1827, and entitled, " An Act to

provide for a commission of lunacy and idiotcy in the

case of Peter Vanalstine." (10 Geo. IV., ch. 19.)

The Act authorized the committee to sell any of the

lands, hereditaments, goods, or chattels of the lunatic

:

and directed them to invest the money in bank stock or

real securities ; and to apply the annual income to the

maintenance of the lunatic ; and enacted, "that all and

every of the said moneys, undisposed of at the death of

the said Peter VanaUtine, shall be distributed according

to law amongst the legal representatives of the said

Peter Vanalstine."
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The bill alleges that the lunatic had no goods or
chattels

;
and that his lands were sold under the

authority of the act.

The lunatic died on the 15th February, 1864 • and
the object of the bill is to have the surplus of his estate
ascertained, and paid over according to the rights of
all parties therein.

I think that the proper decree will be a reference to
the Master at Belleville to pass the accounts of the com-
mittees who are defendants ; to take an account of the
real and personal estate, respectively, belonging to the
lunatic at the time of his. death ; and what part of the
personal estate arose from the sale of his real estate •

and to ascertain who his heirs and next of kin are'
Further directions and costs must be reserved.

The only question discussed was as to the disposition judg«eot
of the money which remains from the sale of real estate-
whether it goes to the co-heirs, or to the next of kin
of the lunatic

:
a question which, in the state of the

family, happens to be of practical importance.

I think that the next of kin are entitled.

The Act does not suggest, or appear to contemplate
the separation, for any purpose, of the moneys that
should arise from the sale of chattels and lands
respectively. The produce of both is constituted a
common fund, out of which, indiscriminately, all costs
are to be paid; and the balance is to be invested in
bank stock or real securities. What may remain un-
disposed of at the lunatic's death is spoken of as a
smgle fund, and is directed to be distributed "accord-
ing to law," among the legal representatives of th'^
lunatic. I think that this word "distributed" -was
used in reference to the statute of distributions, and
that that statute is the "law" according to which the
legislature meant the distribution to be made of the
whole fund.
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1865. What other law could Parliament have had in view ?

There was,, at the time of the act, no law in Upper

Canada regulating the disposition, as between the heir

and next of kin of a lunatic, after his death, of money

arising from the sale of his real estate ; nor was there

any court in Upper Canada in which the right of the

heir in such a case, if any right he had, could be

enforced against the next of kin. In 1792, the Parlia-

ment of Upper Canfida enacted (32 Geo. Ill, ch. 1,)

that, in all matters of jontioversy relative to property

and civil rights, the laws of lilngland should be the

rule for the decision of the same. But at that date

there was no law in England authorizing the sale of a

lunatic's real testate. The first statute giving such

authority was passed at a later date, (43 Geo. Ill,

ch. 76).

Somewhat analogous questions had certainly arisen

Judgment, in England.

One of these was whether the produce of timber, cut

by order of the court on the land of a lunatic, belonged

in equity to the testator's real, or to his personal,

representatives ; and in Exparte Bromfield, (a) Oxenden

v. Lord Compton, (6) and Be Phillips, (c) it was held

that the money went to the personal representatives.

See also Browne v. Groomibridge, {d). But the Master

of the Eolls in the late case of Cook v. Bealey, {e) did

not consider that a general rule was established by

these authorities.

There had also been occasion in England to con-

sider the converse case, namely, where personal estate

of a lunatic had been expended on his land, was the

heir "entitled to the benefit of such expenditures ? or

should the amount be made good to the next of kin ?

(a) 3 B. C. C. 510.

(c) 19 Ves. 118.

(6) 2 Ves. Jr. 69.

{d) 4 Madd, 493.

(«) 23 Bea. 196.



419

1865.

Clarke
V.

OHANOBRT BEPOSTB.

On this point the authorities were and are hopelessly
conflicting, as will be found by comparing the cases ^.arw
already cited, and Sergison v. Sealey, (a) the Earl of R^laa
Leitrim v. Enery, (b) and Re Cross, (c) with Oxenden v.
Lord Compton, (d) Exparte Hinde, (e) Weld v. Tew,{f)
Re Badcock, (g) and Re Leeming, {h). Indeed the
court seems in many such cases to exercise a discretion,
and not to hold itself bound by any fixed and stringent
rules.

In view of all the circumstances, I do not think it

would be reasonable to hold that the law, to which the
legislature referred, was any rule which such cases may J"''8°»«»-

be supposed by analogy to have suggested.

I think, however, that a formal declaration on the
subject must be deferred tUl further directions, as I
cannot assume that all the persons interested in the
question are before the court.

m

m

(a) 2 Atk. 412.

(c) I Sim. N.S. 269.

(<) Atnb. 706 N.

(f) 4 M. & C. 440.

(6) Dr«ry, 330.

id) 4 Br. C.C. 379.

if) I Beatt. 266.

(A)7jur. N.S. 115.
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White v. Haioht.

Pcsseision—Reforming deeds—Pleading—Partiet.

The defendant's mother was in possession of a farm at the time of

her second marriage, and the defendant, who was her son by a

former marriage and was a minor, lived with her. On the death

of her second husband, the defendant, who had just come of age,

continued with his mother on the farm ana managed it

:

Held, that he could not claim the farm against a person to whom

the mother subsequently mortgaged it.

A . being in possession of the east-half of a lot, claiming title thereto,

executed a mortgage on the west-half. On a bi'l against the heir

of .4. to reform the mortgage by substituting the viast-half for the

west-half, it was shown that A. hau no claim to the west-half,

and that that portion of the lot was an improved farm, of which

others had, for many years, been in posse&:ion. The defendant

neither admitted nor denied the mistake

:

Held, that the mistake was sufficiently established to entitle the

plaintiff to a decree for reforming the mortgage.

To a bill by a mortgagee for a sale after the mortgagor's death, the

personal representative of the mortgagor is a necessary party : but

not to a bill for foreclosure.

This cause was heard before His Honor V.C. Mowat,

at Belleville, on the sixth of May, 1865.

Mr. Diamond for the plaintiff.

Mr. Holden for the defendant.

Judgment. MowAT, V.C.—This is a bill to reform a mortgage.

. executed by the defendant's mother, who is dead

Intestate ; and for a foreclosure or sale. The defendant

in his mother's sole heir-at-law.

A question was raised as to the sufficiency of the

evidence of the execution of the mortgage. I thir>k

that the evidence on this point, in connection with the

admissions made in the answer and at the hearing, is

abundantly sufficient.



CHANCEIIY REPORTS. 421

The principal defence is that the mortgaged property 1866
belonged to the defendant, and did not belong to his ^^j^^iT
mother. f

Haighl.

The title whichever had it. was by possession. One
Smn. had been the owner. He died in possession in
1817, mtestate, and without issue. His widow continuedm possession. She had had several children by a
former husband, one Ingersoll, and amongst these was
the defendant's mother, then Mary Ingersoll. After
the death of Smith, his widow married one Borland,whom she survived. The defendant's father. Haight,
died m 1881 or 1832. and the defendant's mother, the
mortgagor, thereupon went with her son, the defendant,
then about niae years old, to live with Mrs. Borland on
the property in question ; and they continued there
until Mrs. Borland's death, which took place soon
afterwards, viz., some time in 1832. Mrs. Borland left
a will devising this property to Mrs. Haight and others. Judg-.-..
Ihese others made no cla:m under the will, but allowed
Mr8.H«ti7/i«toremaininsolepos8ession;partlyperhaps
because the testatrix had not acquired a title to the

?'°foof'
^,7^°g^«^» butseventeenyears in possession.

In 1834. Mrs. Haight married one Robinson, who
thenceforth lived with her on the property, until his
death, m 1843.

The defendant was about eleven years old at Mrs
Borland's death. He lived on the property with his
mother thenceforward until his mother's death, in 1863 •

and he has retained the possession since then. The mort-
gage was executed in 1859, twenty-six years after Mrs.
Borland sdeath. The defendant aliegesthat hemanaged
he farm after Eobinson's death, and that the possessln
thereby became his, and ceased to be his mother's ; and
that in 1859 he, and not she, was entitled to the pro-
perty. he having then been twenty-six years in nos-

His mother had been ten years in possession when
VOL. XI. o(\

>!i

4
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RoHnson died, and during this period the defendant \vas

a minor. He does not claim against her by possession

until Robinson's, death; and McArthur v. McArthur, (a)

is a clear authority that a son, by remaining in possession

-with his mother, and managing the property, does not

thereby acquire any right to the property against her,

or against any one claiming under her. Vide also Doe

Groves v. Groves, (6) Foster v. Emerson, (c)

I think, therefore, that this defence fails.

The alleged mistake in the mortgage which the bill

seeks to reform is naming, as the mortgaged property,

the west-half of the lot, instead of the east-half, to which

alone Mrs. Haiglit, the mortgagor, had any title. The

mistake is not denied by the answer, but it is not

expressly admitted. The rtefence set up assumes that

the mortgage is on the east-half, as plaintiif alleges it

was intended and supposed to be ; anc the only specific

judgmrnt. aHugion which the answer makes to the alleged mis-

take is this : he says, " I have no knowledge whatever

of a mistake having been made in executing the said

mortgage, as I know nothing of the circumstances

connected with the giving of the said mortgage."

It is clear that Mrs. Haight had nt ver any title what-

ever to the west half of the lot, and had never been in

possession of it, or pretended to have any claim upon it.

It was an improved farm which had been for many

years in the possession of others. I think I must

assume, on this evidence, that the property intended

to be mortgaged was the other half of the lot, which

Mrs. Haight was in possession of, and no doubt con-

sidered her own; and that the mortgage should be

read as if it named the east-half—Htttc/iins v. Scott, {d)

Taking the evidence in connection with the answer,

Mr.

(o) 14 U. C. Q. B. 544-

(c) Ante vol. v. p. 135.

(6) 10 Q. B. 486.

(d) a M. & W. 809.
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11 f̂^^ ^"f'
'"^"'°* *° '°*"^« *^« mortgagee to adecree for retorming the deed.

thel^nf "ff * '"^^'"'^f^
*^''*' ^"^^"^ *^« circumstances,

he plaintiff was ma less favourable position for obtain-ing this rehef than if he had been the original mortgagee.

The bill prays for a foreclosure or sale. There canbe no sale where the personal representative of themortgagor IS not a party to the suit, unless a special /"«««-«»•
case IS made in the bill to dispense with the rule No

fotbrrfor^rr^"^^"- ^^«^—ilUhere.

I

it

Kerr v. Bain.

Fraudu' onveyanct.

Wherea debtorexecutes a fraudulent conveyance, in respect of which

creaitor js, not to have the property sold by the sheriff at a ereat

but to come mto o^oUy m the first instance to have the fraudulenconveyance set aside, and the property then sold.

*'^"''"'^°'

Where an ex :ution creditor purchased property at sheriff's sale at

given to such a transaction as a security for the debt and costs •

and not as an absolute purchase.
'

This case was heard before His Honor V.C. Mowat,
at the Brockville sittings, in May, 1865.

Mr. Blake, Q.C, for the plaintiff.

Mr. RadenuHTst and Mr. Regan, for the defendants.

MowAT, ^.-Vhe plpntiffs were execution creditors
of the defenu:.nt Alexander Bain , and on the 22ud of
August,1863,theypurchasedundertheirown execution,
and in the name of George Kerr, one of the plaintiffs'
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Bain.

1865. certain lands in the county of Lanark. Alexander

Bain had previously, and on the 14th of May, 1861,

conveyed the principal part of theselands to his brother,

the defendant Archibald Bain ; and the allegation of

the bill is that this conveyance was fraudulent against

the plaintiffs as creditors of the grantor.

On the 14th of July, 1864, ArchibaU executed a

mortgage to the defendant Purkiss, of the same lands,

Purkiss having at the time full notice of the sheriff's

deed to the plaintiff George Kerr. The bill prays that

the deed to ArchibaU may be declared fraudulent and

void against the plaintiffs, as vendees at the sheriff's

sale, or as creditors of Alexander ; that their title

under the sheriff's' deed may be affirmed ;
or that the

property may be sold, and the proceeds applied to pay

what is due to them.

Judgment. I think it is clcarly established, by the examinations

of the brothers and by the other evidence, that the

conveyance to Archibald was colorable ; that the con-

sideration was a pretended consideration ; and that the

purpose of the transaction was to defeat or delay

Alexander's creditors.

It was contended on behalf of the defendants, that

there could be no fraud, because Alexander, soon after

the conveyance in question, by means of mortgages,

either paid or secured all his creditors except the

plaintiffs, and offered good security to the plaintiffs,

though they declined to accept it and insisted on being

paid. It was also argued, that the evidence shewed

that,at the time ofA lexander's conveyanceto his brother,

his assets considerably exceeded his liabilities .
But if the

truth of these allegations had been established beyond

• controversy, that would not be sufficient to support the

transaction. Alexander was unquestionably a good

deal embarrassed at the time ; his creditors were pressmg

him, and he was unable to raise money to satisfy them.
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The law does not compel a creditor to give time to 1865.

^ /I /;.
^°'' '^ '^' '' ••^^"^^^' ^^'^ ^^^ Jaw^hold the debtor justified in making a colorable con- b£veyance of any of his property in order to prevent

its bemg sacrificed at sheriff's sale.

Then, it is said that Purkiss had no notice of the
fraud and that, consequently, his mortgage from
Archibald cannot, in equity, be affected. But it is
admitted that both he and his attorney had distinct
notice of the sheriff's deed; and, according to the
rule in such cases, having notice of this deed, he
took his mortgage at his own peril, and had no right
to take for granted, without further inquiry, that the
deed was void, because his mortgagor told him it was
or because his mortgagor made to him representations
which If true, would shew it to be so. His mortgage
must follow the fate of the conveyance to his mortgagor.

I think the proper relief will be a resale, and not a
confirmation of the plaintiffs' title as vendees. Their
purchase money appears to have been but a sixth part
or thereabouts, of the value of the property. I believe
such a conveyance is valid at law; but it was held in
Wilson V. Shier, (a) enxdMdloch v. Pltmkett, (b) that in
a suit by the purchaser this court would not enforce such
a conveyance as an absolute purchase; and that if
relief is sought here, he must submit to surrender
the property on receiving payment of his debt. In
such a case, according to the view of a court of equity
as my brother Spragge pointed out in Malloch v.'

Plmikett, " The proper course for a plaintiff is to
come to this court in the first instance, not to sell at
law with an evident cloud upon the title, purchase at
one-twentieth of the value, and then come to this court
as purchaser."

rp;

JudgmeaL

(a) Ante vol. vi, p. 630. (6) Ante vol. ix, 556.
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1866. The defendants, Alexander and Archibald Bain^

-y^^ " must pay to the plaintiflfs their costs up to the hearing.

The plaintiffs will also have a lien for their costs on the

proceeds of the sale, in priority to Purkiss. Purkiss*

mortgage and costs will, in effect, be the second incum-

brance on the property.

Bain

Jsdgmeiit.

Eraser v. Eodkey.

Voluntary deeds—Trusts—Practice—Amendment.

A deed having been executed by a husband and wife under such

circumstances as to makt the conveyance voluntary, the court held

that the onus was on the grantee, of proving that the grantors,

understood the natufe and effect of the deed ; and, as it did not

appear to have been explained before being executed, the deed

was held invalid.

A deed purporting to convey land to Af., was executed by the-

plaintiff under circumstances that disentitled the grantee to hold

jt as a valid deed entitling him to the beneficial interest in the

property. The grantee, M., having afterwards sold and conveyed

the land to R.. receiving part of the purchase money and a

mortgage for the balance

:

Held, that on confirming the title of the purchaser (i?), the plaintiff

was entitled to the balance of the mortgage money from R., and

to a decree against Af. for what M. had received.

Amendments may be made at the hearing of causes under the new

practice, as at Nisi Prius.

This was a case heard before His Honor V.C. Mowat,

at the spring sittings, held at Cornwall, in 1865.

Mr. Fitzgerald, for the plaintiff.

Mr. Bethune for defendant Rodney.

Mr. McGregor for defendant McMilhn.

Mowat, V.C—The occasion of this suit is a deed

executed by the plaintiff and her husband on the 13th

of April, 1863, and which professes, in consideration of

$800, to convey to the defendant John P. McMillan^
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in fee, lot No. 4, in the tenth concession of Winchesterm the county of Dundas. The plaintiff impeaches this
deed on various grounds, and seeks relief againstMcMdhn and against the defendant Robert Rodney,
to whom McMillan conveyed the lot a few months
after obtammg the deed.

The history of the lot is this. It was devised to the
plaintiff m 1838. In 1844 she married her present
husband, the defendant William Fraser. On the 6th of
July 1845, he, with her concurrence, sold the lot to
the defendant Rodney, for ±'50, which appears to have
been the fnll v ., iue of the lot at the time. Fraser was

'.u!t f' '
"''"'''' ^""^ *^^ ^^^^ ^a« »ot executed

mth th^> ...-.ahties required by law for the conveyance
of land by a liiarried woman. But the purchase money
was duly paid, and Rodney immediately entered into
possession, and made improvements on the land, and judgn..«
nas been in possession ever since.

In 1863 the defendant McMillan learned the in-
validity of the deed from Fraser, as McMillan himself
declares

; and on the 15th of April obtained from
the Frasers the deed now in question. McMillan
was at this time a law student; and he stated on his
examination that there was also some relationship
between the plaintiff and him, though what relation-
ship was not mentioned. The Frasers appear to be
persons in very humble life.

Mrs. Fraser's statement is, that after ascertaining
the invalidity of the deed of 1845, McMillan was
employed as her agent to endeavour to effect an
arrangement with Rodney, and, failing this, to bring
an action of ejectment against him.

McMillan denies this, but admits that he did not buy
the lot, or pay the consideration named in the deed •

and says that it was not intended that the consideration

' fdi J
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80 n med should be paid. He admits, also, that the

deed was prepared by himself, and that neither the

plaintiff nor her husband had any legal adviser in the

matter. He states that he made a bargain with the

plaintiff's husband that he should receive a deed of

the premises executed by him and the plaintiff ; that

McMillan should then do as he himself thought proper

in relation to the premises ; that if he made anything

by a sale thereof he was to give the Frasers what,

if anything, he thought fit ; and that if he made

nothing, he was to pay nothing. Assuming that this

is a correct account of his bargain with the husband,

and that the wife was a party to it, the case would

shew that the Frasers placed in McMillan the greatest

possible confideuije in the matter, by whatever technical

name the relation of confidence may be designated.

McMillan had no conversation with Mrs. Fraser on

the subject. He took for granted, he says, that her

husband told her what had passed between them; but

the husband did not tell him he had done so. Nor did

she tell him so; and no evidence whatever -s given to

shew that the alleged bargain was in fact communi-

cated to her.

McMillan says that the deed was read over by him

to the nlaintiff before she signed it, and his brother

confirms this statement. Both say that the magistrates

who signed the certificate were present at the time.

One of these magistrates is the father of the McMillans,

and he was not called as a witness : but the other,

who was called by the plaintiff, swears that the deed

was not read in his presence. McMillan does not

allege that the whole deed was read, though he says

the principal portions were. Whether read or not,

there is not to be found in the evidence the slightest

reason to believe that she understood what the instru-

ment was. McMillan does not recollect that he even

told her it was a deed of land, and he admits that he
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did not give her any explanation whatever beyond 1865.
reading the deed to her ; and that she made no remark "^fT^
from which he could tell she understood its nature or Rodney,

effect.

Now the transaction, as stated by McMillan, was in
effect a voluntary conveyance. He was to give nothing
forit unless he chose. He accordingly paid the plaintiff

$28, he says in small sums, out of the $500 for which
he sold the lot to Rodney; and he does not affect to
have any intention of paying the plaintiff anything
more, but expressly claims to be under no obligation to
do so. The rule of equity, as stated by the Master of
the Rolls, in Cook>; v. Lamotte (a) therefore clearly
applies

: "In every transaction in which a person
obtains by voluntary donation a benefit from another,it
is necessary that he should be able to establish that the
person giving him the benefit did so voluntarily and
deliberately, knowing what he was doing ; and if this jud«BM«t,

be not done, the transfer cannot stand."

The onus of establishing this, being on the grantee,
mere proof of the instrument having been read to
the grantor is not sufficient. Here, as the Master
of the Rolls said of the defendant in the case referred
to, " he admits that he did not explain it himself,
and therefore that he left it to the chance of her
understanding or not. This, in my opinion, ia not
sufficient lo enable me to say that this transaction shall
stand." So in Hoghton v. Hoghton, (h) the same
learned judge observed,—"The mere reading over of a
deed would not be sufficient to satisfyme that the person
hearing it read understood it. To an unprofessional
person, however intelligent, and exerting the closest

attention, the long and involved sentences and technical
language of a deed render it frequently unintelligible;

and even the court not unfrequently misapprehends the

•t

iff

(a) 15 Beav. 240. (6) 15 Beav. 311.
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limitations and effect of the provisions of a deed read in

open court, where the greatest pains are exerted to read

it clearly and intelligibly. In my opinion, unless it is

accompanied with an explanation of the contents of a

deed, the reading over to an unprofessional person is

more likely to cjnfuse than to enlighten him."

On the whole, I think it is quite clear that, as between

the plaintiff and McMillan, 'CixQ deed in question is not

a valid instrument, entitling McMillan to claim any

beneficial interest in the property.

However, it purported to be a valid conveyance for

value ; and McMillan appearing thereby to be the

owner, sold and conveyed the property to Rodney,

for $500, which was its full value at that Tme ; and of

this sum hehas received $400,andholds i'odney's mort-

gage on the place for the remaining $100. It is clear

that if this salehad the effect of conveying a good title to

Rodney, the plaintiff would be entitled to the purchase

****»™"' money which the sale produced. If the plaintiff chooses

to recognize the sale to Rodney, the effect is the same

;

she is entitled to recover from McMillan the purchase

money he has received, and the mortgage he holds for

the balance.

But I think that, if she does not choose to confirm the

sale to Rodiwy, she is not entitled to relief in equity.

The bill states.and the evidence shews.that the certificate

signed by the magistrate is not correct. She was not

examined bythem apart from her husband ; and all that

the magistrates did, before signing the certificate,was to

ask the husband and wife if they signed with their good

will. The magistrate who was examined at the hear-

ing, and who was at the time of the transaction

new to his duties, was und..- the impression that

the instrument they were executing was a power of

attorney. The remedy of the plaintiff against Rodney

is, therefore, by an ejectment at law, and the case is
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not one in which this court should struggle to assist
her against him. Against McMillan I think she is

entitled to every consideration.

The plaintiff and her husband confirming the sale to
Rodney, I think McMillan should pay the costs of all

parties
; and should pay to the plaintiff the $400 he has

received from Rodney, with interest, less the $28 paid
to the plaintiff.

The amount of Rodney's costs may be set off against
the amount due by him on the mortgage. If the costs
exceed the amount so due on the mortgage, the balance
will be paid by the plaiixtiff and added to her costs
against McMillan. If Rodney's costs fall short of the
amount he owes, he will pay the difference. In either
case all parties will join in a conveyance to Rodney.

In consequence of the view of the case which I have .^ ^g„,
thus taken, the bill may require some amendment ; and
I think that the application made to me at the hearing
for leave to amend should be granted. The Chancellor
and my brother Spragge inform me that since the new
practice of hearing causes on the circuits was introduced,
the court has adopted the practice of allowing amend-
ments to be made at the hearing, as at nisi prius, in

furtherance of justice, whenever necessary, and on such
terms as may seem just; irrespective altogether of the
rules of the court as to amending under the old system
of procedure. Such amendments are allowed partly on
the authority of the 14th section of the 9th order of 3rd
June, 1853, and partly under the general jurisdiction

of the court over its own procedure.

If the defendants insist on their objections to the
frame of the bill, the draft of the proposed amendments
may be submitted to me in Chambers, No answer to

the amendments will be necessary. As a discourage-

ment to inaccurate pleading, the amendments must be
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at the cost of the plaintiflf ; and, with the same view, in

case the defendants withdraw their objections to the

frame of the bill, let fifty shillings be allowed to the

defendant McMilla7t, against the costs he is to pay.

If the plaintiff and her husband do not consent to

confirm the sale to Rodney, I think that the only course

open to me will be to dismiss her bill with costs, as

respects all parties.

McKlNNON V. iVicDoNALD.

Title by possession—Father and son.

The defendant's father had for sixteen years been in possession of

land, to which he had no title legal or equitable, and the legal

owner then conveyed it to the defendant, a youth about twelve years

old, who was living on the lot with his father, and continued to do

so for eleven years thereafter, when the property was sold on an

execution against the father : Held, that the possession after the

execution of the deed was the possession of the son ; that the

father acquired no title thereby against the son, and that the

sheriff's deed was void against the son, and should be set aside as a

cloud on ) s title.

This cause was heard before His Honor V. C. Mowat,

at Cornwall, in May, 1865.

Mr. Bethune, for the plaintiff.

Mr. McGregor, for the defendant.

Judgment. MowAT, V.C.—The suit is brought to have a sheriff's

deed, dated 10th May, 1861, delivered up to be cancelled,

and to have the registration thereof vacated, as clouds

' on the plaintiff's title to the east half of lot No. 21, in

the sixth concession of the Township of Kenyon.

The question is as to the ownership of his property.
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The patentee was John McGillis. McGillis, on the 1866.

9th December, 1850, conveyed the property to the McKinnon

plaintiff. McDonald.

The defendant claims under a sale upon a judgment
and execution of his own against the plaintiff's father,

whose name is the same as that of his son, the

plaintiff : and alleges that the property was really the

father's, either as being the Alexander McKinnon
intended by the conveyance, cr as being the beneficial

owner. The answer also alleges that, if the conveyance

was to the son, the consideration for it proceeded wholly

from the father, and the conveyance was taken in the

son's name, instead of the father's, for the purpose of

delaying, hindering, and defrauding the defendant, a

creditor of the father.

, «

Both grounds of defence are disproved by the

evidence.

The deed calls the grantee, Alexander McKinnon, Judgment.

junior ; and it is not proved that the father was ever

designated in that way ; and it is the son, and not the

father, who signed the deed as grantee. The parol

evidence places it beyond doubt that the son was the

grantee intended.

The evidence is equally clear that the consideration

was not paid by Alexander McKinnon, the debtor. The

lot was bought from McGillis by two of the debtor's

brothers, Dougall and Angus, and was paid for by them.

The plaintiff, at the time of the conveyance to him, was

but twelve years old, but his father, the debtor, was a

man of dissipated habits, and not to be trusted with

property. • This was the reason why his relatives gave

the property to the son instead of giving it to himself;

but of thiSj a creditor of the father cannot complain,

since the property was not the debtor's when so con-

veyed to his son.
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1866. Mr. McGregor, for the defendant, further contended

McKinnon that at the time of the sheriff's sale, the father had

ueDonaid. acquired a title hy possession, and that the sheriff's

deed transferred this title to t^e defendant.

The evidence on both sides shews it was in 1834

that the father went to live on the place. He had

occasionally worked on the place previously with his

brothers Dougall and Angus; but the possession

until 1884 was in them, and not in him. He had

therefore been in possession but sixteen years in 1860,

when McGillis conveyed to the plaintiff; and had

not therefore acquired a title by possession against any

one. The plaintiff was at that time living on the lot with

his father and his father's family, and has continued to

do so ever since ; and I incline to think that, under the

circumstances at present in proof, the possession during

jndRmeat. this period, eleven years, must be deemed the possession

of the son, he having had the legal title, McArthur v.

McArthur (a), Doe Groves v. Groves {h), Foster v.

Emerson (c), McPherson on infants, 28, 29. White v.

Haight {d).

If, however, the defendant is advised that, under the

circumstances already proved, or which can be proved,

the father did acqr.ire a title by possession, of which he,

or the defendants as claiming under him, can claim the

benefit against the plaintiff, I will hear further argument

upon the point; and for that purpose a special application

may be made for leave to set up this defence by supple-

mental answer, or to bring an action at law to establish it.

I ought to add, perhaps, that, in all probability, such an

application could only be granted, if at all, on payment

Y by the defendant of the costs hitherto incurred.

Subject to this point, I think the plaintiff is entitled

(a) 14 U. C. Q. B. 544-

(c) Ante vol. v, p. 185.

(6) 10 Q. B. 486.

{d) Ante vol. xi, p. 420.
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to a decree without coBta—Thompson v. Webster (a), 1866.
Hale V. Saloon Omnibus Company (b), Dennistoun v '

'
-'

Fufe (c).

Eaven v. Lovelass.

Waste—Account—Practice—Costs.

Where an injunction to stay waste was continued at the hearing, and
It appeared that the extent of the waste committed did not exceed •

•20, the court refused to direct any account, and left the amount
of the waste to be dealt with in any action for mense profits which
the plaintiffs might be advised to bring.

Where a bill prayed specific performance of an agreement, and for
an injunction against waste, and an account of waste committed,
and the court was of opinion that the plaintiff's remedy, except as
to the injunction, was at law, the decree was made without costs;
the objection to the jurisdiction appearing by the bill, and not

'

being raised until the hearing of the cause.

This cause was heard before his Honor V. C. Mowat.
at the sittings of the court held at Cornwall, in the
spring of 1865.

Mr. McGregor, for the plaintiff.

The bill had been taken pro confesso against Joseph
Lovelass.

Dr. Fitzgerald, for the other defendants.

MowAT, V. C—The plaintiffs claim ^0 be the heirs J"«is«n»nt-

of Peter Raven, deceased, and to be entitled as such to
certain land in the township of Kussell, of which
the defendant Catherine Raven or Lovelass, and her
children, who are also defendants, are in possession.
The defendant Catherine Raven claims to be the widow
of the deceased, and the defendant Peter Raven claims

(a) 4 DeG. & J. 600,
(c) Ante vol. xi,p. 372.

(b) 4 Drewry, 500.
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The deceased left

Raven
Y.

Lovelui.

to be a co-heir with the plaintiffs,

no will.

The bill seta forth an agreement between the plaintiffs

and defendants, by which the defendants agreed to give

the plaintiffs possession of the land on the 1st day of

November last, for a certain consideration therein

mentioned ; and the bill charges that the defendants have

refused to give up the possession, and have commenced

to waste, and are wasting, the premises. The bi'
'
prays

for a specific performance of the agreement, and for an

injunction, and for an account in respect of the waste

committed.

An interlocutory injunction was granted on notice.

The defendants Catherine Raven, Peter Raven and

Anson Lovelass, afterwards filed long answers, im-

peaching the agreement as invalid, and denying that

they had committed any waste. The bill was taken ^jro
a gmeo

. ^^^^^^ against the other defendant Joseph Lovelass,

On the cause coming on at Cornwall, the defendants'

counsel, before any witnesses were called, admitted that

the plaintiffs were entitled to a decree for an injunction

to stay waste but disputed the plaintiffs' right to any

account for waste ; submitted that, assuming the allega-

tions of the bill to be true, the plaintiffs' remedy on the

agreement for possession was at law and not in equity ;

and claimed the costs of the suit, citing Simpson v.

Grant, (a)

I gave judgment for the defendants on the question

ofjurisdiction, and consequently no evidence was gone

into on either side, except as to the nature and extent

of the waste committed. I reserved for consideration

the plaintiffs' demand for an account or compensation

in respect of the waste, and also the question of costs.

(a) 5 Grant, 273.
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The waste actually committed was the pulling down
of a small frame house or shed, which the defendants
had assisted the intestate in building, and which was
worth about $20. No defence is offered, and no expla-
nation given, in regard to the pulling down of this house
or shed. For all I see, it was awanton act of destruction
on the part of those who committed i+, and justified the
plaintiffs in appreh.^nding that, i. not r ^strained, the
waste would not stop with this I liWing. Po the extent
of the injunction, therefore, i-e nit ha; been sue-
cessful; and I cannot say that it ts iTc.jiess.

As to the compensation demanded, the amount is so
small that I think I should leave it to be dealt with in
any action for mesne profits which the plaintiffs may
be advised to bring.

t

There remains the question of costs.

It is not denied that the objection to the jurisdiction
might have been taken by demurrer. The omission to
take an objection by demurrer, does not necessarily
deprive a successful defendant uf the costs of the suit,
Simpson v. Grant (a); but it is, no doubt, a circum-
stance of considerable weight, Jones v. Davids, (6),
Hill v. Reardon (e), Bell v. The London and North
Western Railway Company, (d) Harr.ngton v. Long (e),

Padivick v. Phtt if), Williams v. Williams (g),
and cases collected in Morr/an on Costs, 78, 79.
The late case of Webb v. England (h), seems
an express authority that, in a case like the
present, the decree should be without costs. There
answers had been filed, and evidence given ; but the
court decided against the plaintiff on the ground that it.
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1865.

Raven
,

I.oTclasi.

l^\

{a) Ante vol. v, p.

(c) 2 S. & S. 439.
(e) 2 M. & K. 595.

{g) 17 Jur. 434.

VOL. XI.

278. (6) 4 Russ. 278.

{d) 15 Beav. 558.

(/) II Beav. 503.

(h) 29 Beav. 57,

31

Judgment.

Ill'
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1865. appeared by the plaintiff's bill that this remedy was at

law. The Master of the Rolls, therefore, said, "I shall

dismiss the bill without costa, because on the facts

stated in the bill, the point of jurisdiction might have

been decided upon demurrer." The present case is

somewhat stronger in favor of the plaintiffs, as the

objection appears in Webb v. England to have been

taken by the answer, and this was not done in the

present case; and this suit has also been partially

successful. I think, however, that under all the cir-

cumstances, I should not make any apportionment of

costs.

Reference was made on the part of the defendants to

Judgment, the Couuty Courts' Act, (22 Victoria, ch. 15,) but I see

nothing in its provisionswhich would support a different

disposition of the costs than that I have mentioned.

The decree will therefore continue the injunction,

and will give no costs to either party.
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1865.
Malloch v. Plunkett. '—

—

Sheriff s sale—Financial conveyance.

'^tt^refifvi ^^J"''^"'^
"' ^'^'"^^ '^^'' ^- ^ ^-^^'l «"na, theinterest of his debtor m property which the debtor had previouslymortgaged for a large sum. the validity of the mortgage or theamount due upon it being doubtful, the court declined to enforcethe purchase as absolute

; but, the plaintiff submitting to havehis deed from the sheriff treated as a security for his debt thecourt made a decree on that footing.
'

This cause came on to be heard before His Honor
\. C. Mowat, at the sittings of the court held at Ottawa
in the spring of 1865.

Mr. Fitzgerald, for the plaintiff.

Mr. R. Sullivan, for the defendants.

MowAT, V. C—The plaintiff, on the 22nd of June J-'^smeat.

1861 recovered a judgment against the defendant,'
Plunkett, m respect of a debt which accrued several
years before. On the 23rd of December, 1862, the
plamtiffpurchasedthe propertyin question for ^10 10s
under a^. fa. against lands, issued on this judgment!
The sheriff's deed bears date the 9th of January, 1863.

Two years before the recovery of this judgment, but
some time after the plaintiff's debt had accrued. Plan-
kett executed a mortgage on the property in favor of
the other defendant, Caldwell.

The bill alleges that no consideration was given for
this mortgage, and that it was given and accepted to
delay and defraud Plunkett's creditors ; and charges
that, if this was not so, the mortgage was at all events
given for far more than was due to Caldwell, and that
Caklwell is only entitled to hold it for the amount
actually due. The prayer is in the alternative, that the
mortgage maybe set aside, or that, if valid, the plaintiff

ft
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1865. may be permitted to redeem on paying the amount

Maiioch really due. The defendants put in a joint answer

piunkett. asserting the validity of themortgage for the fullamount

it mentions. At the hearing the plaintiff submitted to

treat the mortgage as a valid security to the extent of

whatever debt the Master should find to be really due

to Caldwell, and submitted also to forego any claim

under the sheriff's deed, on being paid his debt and

costs.

The bill was in the first instance taken pro confesso

against the defendants, and in that condition came on

for hearing before my brother Spragge, (a) when he

held that the deed to the plaintiff ought not to be

enforced as an absplute purchase, but that the plaintiff

was entitled to relief on the footing of a judgment

creditor ; and he directed that an account should be

taken of what, if anything, was really due Caldwell.

The decree to which the plaintiff now submits, is in

effect the same as my brother Spragge has pronounced.
Judgment.

Mr. Sullivan, for the defendants, relying upon the

judgment of the court on the first point,contended,that in

granting to the plaintiff any relief,my brother Spragge

had overlooked the fact that the judgment was not a

lien on the land. But the report does not state that the

decree proceeded on the ground of the judgment being

a lien, nor am I at present prepared to say that that

is the only ^ )und on which the decree was sustain-

able. The plaintiff's deed seems to me rather voidable

than void, in equity. I know of no authority for

holding such a deed to be absolutely null and void*

here, to all intents and purposes ; while if the estate

of the debtor was legal, I apprehend that at law the

deed would be valid, vide Eaynes v. Croivder {b,) Fitz-

qibhon v. Duggan (c). Whatever the rights of other

(a) 9 Grant, 558.

{c) II Grant, 188.

(6) 14 U. C. C. P. 111.
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creditors might be in this court. J do not see that the 1865
parties to a fraudulent assignment can claim any equity ^ITTT
to have the deed held void here, since the only gro'und! Iton the other hand, for holding it void, would be that
then: own fraud had enabled the purchaser to buy at a
low rate

;
and it may sometimes be for the interest of

the other creditors to hold a purchaser of an equity of
redemption bound by his voluntary purchase of part of
the debtor's property. Here it is not for the interest of
anybody but the plaintiff that his purchase should be
deemed absolute; and as he is willing that his deed
should be dealt with as a second incumbrance on the
property for securing his ^eU and costs. I think he is
entitled to a decree on that footing.

The defendants endeavoured to make out that the
whole amount named in the mortgage was really due to
Caldwell

;
but there was no evidence of this except their

own testimony, which was so unsatisfactory that I can judgment
place upon it no reliance whatever.

The defendants having failed to sustain the grounds
of defence taken by their answer, the plaintiff must have
his costs to the hearing. The Master will take the
necessary account of what is due Caldwell Subsequent
costs are reserved.

]: •
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1865.

FoLLis V. Porter.

specific performance—Compensation—Deficiency.

The plaintiff soid to the defendant a lot of land ; the contract did not

mention the number of acres it contained ; the conveyance stated

the quantity to be 200 acres, more or less ; the covenants did not

warrant the quantity ; part of the purchase money lemained as a

lien on the land, and many years afterwards, but before the

purchase money was fully paid, the vendee discovered that there

was a deficiency of 24 acres in the supposed contents of the lot

:

Held, that the vendee was not entitled to compensation from the

plaintiff for deficiency as against the unpaid purchase money.

This cause came on to be heard before His Honor

V. C. Mowat, at the Cobourg sittings, held in the

spring of 1865.

Mr. Blake, Q.C., for the plaintiff.

Mr. R. Sullivan, for the defendant.

Mowat, V.C—The plaintiff, on the Slst of October,

1844, conveyed to the defendant in fee, lot number one
jBdgment.

j^ ^j^^ ^j^jj.^ concession of Douro. The deed describes

the lot as containing 200 acres, " be the same more or

less," and refers for a description to the original grant

from the Crown, which names 200 acres as the quantity,

and sets forth the metes and bounds of the lot. Part

of the purchase money is still unpaid, and the prayer

of the bill is, that the plaintiff may be declared entitled

to a lien on the premises for what is still due to him,

and that the property, or a sufficient part of it, may ' ^

sold to pay the same.

The answer alleges, that the defendant has "lately

discovered that the said lot only comprises 150 acres,

instead of 200 acres as stated in the deed of conveyance

to her." It was admitted at the hearing, that there

was a deficiency of tv^enty-four acres ; and the only

point argued was, whetuer that deficiency entitled the
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defendant to claim a deduction from the unpaid pur-
chase money, notwithstanding the execution of the
conveyance and the great lapse of time. It is not
alleged that the deficiency was known to either party
at the time of the conveyance.

It is clear that the covenants in this deed do not
extend to the number of acres in the lot ; and in
McCall V. Faithorne (a), my brother Spragge held, that
in such a case a much gr'ater deficiency than this did
not entitle a purchaser to relief after conveyan .•, vide,
also, Clark v. Burnham, (6).

Mr. Sullivan, for the defendant, contended however,
that a vendee who has not paid his purchase money'
though he has received the conveyance, is in as favour-
able a situation for claiming compensation as if no
conveyance had been executed. But no authority for
this proposition was cited. Lord St. Leonards' opinion
is against it (c), and the cases of Thomas v. Powell (d),
McCulloch V. Gregory (e), and Miller v. Pndden (/),
are in the same direction (g).

If in the present case there had been no conveyance,
resort would have been had to the contract ; and the
contract does not specify any quantity. But though it

had specified the quantity in the same terms as the
conveyance employs, I am not prepared to say that the
defendant would have been entitled to any relief, even
before conveyance. The cases do not define the precise
effect of the words " more or less;" but it was held in
Winch V. Winchester (h), that these words in a contract
disentitled a purchaser to claim compensation for a
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FoUis
V.

Porter,

(a) 10 Gr. 324. (J) 2 Gr. 647.
(c) Sug. V. & P. 551, 14th ed. (<i) 2 Cox. 394.
(e) I K. & J, 286.

(/) 3 jur. N. S. 78
(g) See also D.-.rt on Vendors, 4S7, 503, 3fd ed, ; and Rawle on

Covenants for title, 613, 614 (3rd ed.)

(h) I V. & B. 375.

Judgment.
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1865.

FoUis
V.

Porter.

deficiency of &\c acres < ut of forty-one, there being ao'

intentional misrepresectation proved.

The defendant may pfcrliaps be eutiitled to cor>pen-

sation from the Government, under ti;: Public Lands

Act, 22 Victoria, ch. 22, sec. 24 ; but i am clear that

she has no right to compeno;-',tion frcru the plaiatilf.

WIL9(^^: v. Cramp.

M

Statement

.' Insolvency Act.

A voluntary assignment for the benefit of creditors, not exe;!.;fad in

pursuance of the provjsionsof the Insolvency Act, is void as ii.ainst

assignees appointed under the Act, where such assignmeii' was

ihe act of insolvency on which the attachment was issued.

The bill in this cause was filed by the assignee of

James D. McKay, appointed under the Insolvency

Act, (27 & 28 Victoria, ch. 17), against the assignees

under a voluntary assignment previously executed by

the insolvent. The instrumentwas the act of insolvency

on which the attachment had been issued. The bill

prayed that the assignment to Cramp and Milroy

might be declared void as against plaintiff, and that

they might be ordered to deliver up to plaintiff all the

books of account, vouchers, deeds, papers and docu-

ments, and all the goods and chattels belonging to the

estate, and to carry to plaintiff the land and premises

conveyed to them by the said James D. McKay ,• and

that Cramp and Milroy might be restrained from

intermeddling with the said estate and effects, and -m
collecting the debts due to McKay, and from reif f,

the possession . T «,ny of the goods and cha-'^ols b* yug-

ing thereto; a. : rom selling or disposir ' '-f "i.yof

the property, real or personal, and that -.i -' might

account for such portion of such property ap I b.: j»oen

converted into .money, and pay the same ov.a io

the plaintiff ; and for further relief.
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The cause came on for hearing before His Honor 1866
V. C. Moioat.

Mr. Roaf, Q.C., for the plaintiff.

Mr. Blake, Q.C., for the defendant.

MowAT, V.C—The question argued in this case
was, whether an assignment for the benefit of creditors
on which, as an act of insolvency, proceedings are
afterwards taken in insolvency, is void as against the
assignees appointed under the act.

I am clear that it is.

I think this apparent from the whole scope of the
act. It is impossible to suppose that when the Legis-
lature made such an assignment an act of insolvency,
it was intended that the assignees appointed under
the act should receive none of the property of the
insolvent

;
and that, notwithstanding their appoint-

ment, the estate of the insolvent should be admin-
istered by the trustees whom the insolvent had
himself chosen to name. Such a construction would
render futile the enactment which makes such an
assignment an act of insolvency, and would practically
deprive the creditors of the advantages which the
statute gives them for the winding up of the estate
of the insolvent debtor.

If, in addition to the clear evidence of the in-

tention of the Legislature, which the object and
scope of the act supply, a direct enactment declaring
such assignment invalid against assignees under the
act, was necessary, I think section eight contains,
enough for this purpose. Take, for example, the third
subsection of that clause, which expressly renders null
all contracts or conveyances made, and acts done
by a debtor, with the intent fraudulently to impede.

Wilson
V.

Cramp.

Judgment.
I
(['

Ih*

UV
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obstruct, or delay his creditors in their remedies against

him ; or with intent to defraud his creditors or any of

them, andwhich have the effect ofimpeding,ob3tructing,

or delaying the creditors, or of injuring them. Now

thedeed ofassignment manifestly impedes and obstructs

creditors in those remedies which the Insolvency Act

affords; andonthis ground similar clauses in the English

Bankruptcy Acts, (1 Jac. 1, ch., 16, sec. 2 ; and 6 Geo.

IV., ch. 16, sec. 8,) were decided in England to include

voluntary assignments for the benefit of creditors.

Stewart v. Moody (a). As Lord Ellenboroiigh observed

in Simpson v. Sike$ (b), " such a deed subjects the

debtor's property to distribution, without the safeguards

and assistances which the Bankrupt Laws provide."

The assignment in question also attemptf? in some

respects to put the debtor's property under a different

course of application and distribution among his credi-

tors from that which would take place under the

Insolvency Law. Button v. Morrison, (c). Thus, it

does not give the priority secured by the Insolvency

Act to the clerks and other employes of the insolvent.

Decree for plaintiff.

(a) iC. M. <S-R. 777-

[c) 17 Ves. 193.

(b) 6 Maule & Selwyn, 312.
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1865.

Mason v. Seney.

Voluntary deedi-PracHce-Adding piaintiffs-The rule in Prosier v.

Edmunds considered.

To sustain a deed of gift to a person standing in a confidential relation
to the doner, the donee must establish by clear evidence that the
nature and effect of the deed were fully and truly explained to the
donor

;
that he perfectly understood them ; that he was made

alive, by explanation and advice, to the efifect and consfiquences
of executing it, and that the deed was a willing act on his part,
and not obtained by the exercise of any of that influence which
the confidential relationship of the donee put it in his power to
employ

; otherwise such deed of gift will be set aside.

Where a son, who had the entire management of his father's
business,—the father being old, having for years been unable
to attend to business,—obtained deeds of gift from his father
and mother of their property, without the intervention of any
adviser but the son himself, and failed to give such evidence as
above mentioned ; the deeds were set aside.

Where new plaintiffs are added by amendment, they have at the
hearing the same rights, and the court has the same discretion in
case of a misjoinder, as if they had been plaintiffs originally; and
the court may, under the General Orders, treat such new plaintiffs
as the sole plaintiffs.

Where the grantors were in possession of half the property conveyed,
and had an undisputed life estate therein, but their title to the
remainder in fee, subject to such life estate, was disputed : Held,
that the rule laid down in Prosser v. Edmunds did not apply to
their grantee of such half, and that the grantee might maintain a
bill therefor.

In such a case, an objection taken at the hearing to a bill by the
grantors and grantees against the adverse claimant of the whole
property was disallowed.

This was a cause heard before His Honor, V.C. e„,„„.^
Mowat, at the Bitt-!:;^a of the court, at Cobourg, in the
spring of 186t"».

Mr. Strong, Q.C., and Mr. Hector Cameron, for the
plaintiff.

Mr. BUke, Q.C ., for the defendant.
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MowAT, V.O.—This suit relates to the south half of

lot No. 15, in the fifth concession of the Township of

Hope. The plaintififs, Robert Seney and Ann his wife,

are the father and mother of '^ ^ ' ' .nt Samuel

Seney, he beiiig their youngesi, son. The other plain-

tiffs, Mason and wife, are, respectively, the son-in-law

and daughter of Robert and Ann Seney. They have

sevcj'al other sons and daughters.

Benjamin Barnes, the father of Ann Seney, formerly

owned the lot : and when the transactions in question

commenced, he still owned fifty acres of it ; and the

plaintiffs, Robert and Ann Seney, owned the other

150 acres, under a deed executed by Barnes in 1850.

Ann Seney was Barnes' only chila, and heiress at law.

The object of the suit is to set aside a will obtained

by the defendant, Samuel Seney, from Barnes, on the

19th March, 1852, and which purports to devise his

remaining fifty acres to Samuel ; and to set aside, also.

Judgment,
certain deeds of gift of Siibsequcut date, executed,

or said to have been execute 1, by Robert and Ann in

favor of Samuel, and relating to xe same lot.

The defendant j have entirely failed to sustain the

validity of the will. It is quite clear, upon the evidence,

that at th *:ime o^' h>'^ alleged execution Ba- les was

not competent to make a will, id that obtaining

his signature to the produced paper ^".is a gross fraud

on the part of Samuel.

Then, as to th( deeds of w) h he subaeque: tly

obtamed from his father an^ motiiLr:

The law of this court is extremely strict on the

subject of voluntary deeds; and it is no less just

than strict. The rules acted upon are thus stated

in Hoghton v. Hoghton (a), in entire accordance with

many authorities both before and since :
" Where one

(a) 15 Beav. 278.
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person obtains by voluntary donation a large pecuniary
benefit from another, the burden of proving that the
transaction is righteous, to use the expression of Lord
Eldon in Gibson v. Geyes, falls on the person taking
the benefit. But this proof is given, if it be shewn that
the donor knew and understood what it was that he
was doing."

" If, however, besides obtaining +he benefit of this
voluntary gift from the donor, tht donor and donee
were so situated towards each other that undue influ-

ence might have been exercised by the donee over the
donor, then a new consideration is added, and the
question is, not, to use the words of Lord Ekloji in
Huguenin v. Baseley, ' whether the donor knew what
hi was doing, but how the intention was produced:
T. . >gh the donor was aware of what he did, yet, if

his aiaposition to do it was produced by undue influ-

ence. ' i! transaction would be set aside."

" In man,^ ^es the court, from the relations existing judgment.

between the , trties to the transaction, infers the
probability of undue influence having been exerted.
These are the cases of guardian and ward, solicitor and
client, spiritual instructor and pupil, medical adviser
and patient, and the like ; and in such cases the court
watches the whole transaction with great jealousy, not
merely for the purpose of ascertaining that the person
likely to be so influenced fully understood the act he
was performing, but also for the purpose of ascertaining
that his consent to perform that act was not obtained
by reason of the influence possessed by the person
receiving the benefit."

The doctrine is more shortly expressed by the same
learned judge, in the subsequent case of Walker y.'

Smith (a) :
" There are always two points to be con-

I' ti

I

(a) 29 Beav. 394.
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eidered in these en os. First, whether the donor really

made the gift ; and, secondly, whether the influence of

the donee, or recipient of the bounty, was improperly

exercised on the donor, to induce the donor to make
the gift in question. The burthen of the proof of the

first al A'ays lies on the recipient of the bounty, to shew

that the gift was intended to be given. * * * The

strict burden of proof lies on the recipient of the

bounty. He must prove every point of the case, not

only the transfer, but that the transfer was meant to

be made to him beneficially."

Judgment.

As to the kind of proof necessary to establish a deed

of gift, even where there was no undue influence, the

Master of the Rolls observed, in the same case :
'' I am

of opinion that in all these cases, you must not take into

account the evidence of the recipient himself; the

gift must be established by separate and independent

evidence."

In the passage quoted from Hoghton v. Hoghion,

the court mentioned some of the relationships which

have been recognised in equity as enabling one

person to exercise undue influence over another.

Those so mentioned are but examples, as the same
learned judge has observed on many occasions. In

the case of Hohdng v. Peters (a), he said :
" I

think the evil would be very considerable, and the rule

of the court frittered away by technicality, if it were

held, that this particular relation must be one which the

court designates by a particular name, such as that of

trustee and cestui que trust, guardian and ward, solicitor

and client, or physician and patient. I said, in Cooke

V. Lamotte, ' Lord Cottenliam considered that it extended

to every case in which a person obtains 1 donation a

benefit from another, to the prejudice ui that other

(a) 28 Beav. 351.
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person, and to his own advancement ; and that it is
essential, in every such case, if the transaction should
be afterwards questioned, that he should prove ihat
the donor voluntarily and deliberately performed the
act, knowing its nature and effect.*"

Other judges have laid down the rule with equal
distmctness. Lord Justice Turner, when Vice-Chan-
cel or, thus referred to it in Billage v. Southees {a)
No part of the jurisdiction of the court is more

useful than that which it exercises in watching and
controlling transactions between persons standing in
a relation of confidence to each other; and, in mv
opmion, this part of the jurisdiction of the court
cannot be too freely applied, either as to the persons
between whom, or the circumstances in which it is
applied. The jurisdiction is founded on the principle
of correcting abuses of confidence ; and I shall have
no hesitation in saying jt ought to be applied, what-
ever may be the nature of the confidence reposed or
the relation of the parties between whom it has sub-
sisted. I take the principle to be one of universal
application, and the cases in which the jurisdiction
has been exercised-those of trustee and cestui que
trust, guardian and ward, attorney and client, surgeon
and patient-to be merely instances of the application
of the principle."

" It is said that the plaintiff intended to be liberal
and that this court would not prevent him fi-om being
BO

;
and no doubt it would not, if such were his inten-

tion; but intention imports knowledge, and liberality
imports the absence of influence; and I see no evi-
dence in this case, either of knowledge, or of the
absence of influence; and where a gift is set up
between parties standing in a confidential relation,
the onus of establishing it by proof rests upon the
party who has nceived the "ift,"

451
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Judgment.
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1865.

Seney.
V.

Mason

Judgment.

In Cooke v. Lamotte (a), the gift was to a nephew

from an aunt, who had provided for him by her will.

In Harvey v. Mount (b), the doctrine was applied

where the donor and doneewere sisters. They had lived

together for many years. The donee, Grace, had during

this time been at the head of the establishment, and had

managed everything relating to the family. The income

of the other, Sarah, had been received by Grace ; and

she supported herself and Sarah out of their common
funds ; and the court held that one necessary conse-

quence followed from this relative position, " namely,

that Grace must have acquired a great ascendancy

and influence over Sarah. Under all the circumstances,

[Iiord Langdale obsefved,] there must have been, and

was, a great ascendancy on the part of Grace, and a

great tendency to submission on the part of Sarah.

Now that species of influence may be used for good or

for evil ; and, as the advice of one so circumstanced is

received by the other as a command, submission may
be easily effected."

In Sharp v. Leach (c), the deed impeached was sub-

ject to a limitation to the donor for life, with remainder

to her issue ; and the Master of the Rolls, referring

to the impediments which the defendant had to over-

come in order to sustain the deed, in consequence of

the relation between the parties, said :
" The donee

was the only brother of the plaintiff ; he was the per-

son whom she consulted about the management of her

property; she was living in his house at the time. * *

It is said that before this deed was executed she

intended to give the reversion of her property to her •

brother, and that this is shewn by her will and her

letters respecting it. This, in my opinion, does not

assist the defendant."

In Griffith v. Robins (d), the deed of gift reserved

(a) 15 Beav. 234.

(c) 31 Beav. 491.

{b) 8 Beav. 439.

{d) 3 Madd. 191.
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aJiie interest to the donor. The relation which brought
the case within the rules of law referred to, is thus
described by the Vice-Chancellor. in his judgment

:

Ihe donor was altogether dependent on the kindness
and assistance of others. Thomas Griffith had married
her niece. [Griffith and his wife were the donees.]
bhe had entire trust and confidence in them; and itmay be stated that they were the persons upon whose
kindness and assistance she depended."

In Corsett v. Bell (a), the donee was the donor's
agent, with whose assistance he managed his aifairs
who received his rents, and who was otherwise in his
confidence.

453
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Mason
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So, also, the terms of the deed may be such as the
court will infer from them alone undue influence, and
throw on the donee the burden of proof that the deed
was the voluntary act of the donor. Thus in Sharp v.
Leach {h), referring to the improvidence of the trans-
action, as it affected the donor, the Master of the Judgment.

Eolls said :—" Upon this state of things I am of
ci'inion that the contents and effect of the deed
(inaependently of the relation of brother and sister
existing between the parties,) threw upon the defen-
dant, the brother, the burden of proving the validity
of the deed, that is to say, that it emanated from the
pure uninfluenced will of the plaintiff, after having
the extent and effect of the deed fully explained to her.
I say the effect of the deed, because on an examination
of these, it appears to me that a more improvident
deed, so far as the plaintiff is concerned, it was diffi-

cult to frame."—Vide also Harvey v. Mount {c),Ahearne
V. Hogan (d), Hoghton v. Hoghton (e).

(a) I Y. & c, c. C. 569.

(c) 8 Beav. 450, 452.

(c) 15 Beav. 308.

(b) 31 Beav, 494,

(d) Dru. 326.
r

VOL. XI. 32
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In the present case, the relative position of the

parties is thus stated by the son in his answer :

—

" Since I was about the age of twenty years, namely,

in or about the year 1850, my father being old, and

almost incapable for business, and to manage the

farm, and I being the only son left at home, (my

elder brothers having, as they became able, left to

work for themselves,) I assumed the business and

management myself, for and on my own account, and

by and with the will and consent of my father and

mother, I supporting and maintaining them, and they

living with me, instead of me living with them." The

relation thus described by the defendant liimself bears

a strong resemblance to that existing between the

parties in Harrcii v. Mount {a).

Jiid;;mL'iU

When examined as a witness in the cause, Samuel

stated his position in this way ;
—

" I managed all the

affairs about the farm at the time. My father, at that

time, took no management of the farm affairs. There

never was any agreement between my father and

myself as to the management of the farm. The family

entrusted everything to me."

A stronger case of confidence in the douec, and of

complete dependence upon him, than these statements

manifest, has not often occurred.

It appears from the other evidence in the cause that,

for years before Sainiiel assumed the control, his father

had been unable to attend to business. Another son,

Robert, had up to the time of his marrying and leaving

the place, stood in the same relation to his father's

affairs as Sanmcl thenceforward did. Robert, speaking

of his father's position in his own time, as well as in

Samuel's, says: "Samuel took charge of the homestead

lot when I left. My father never pretended to manage
the farm at this time, nor bad he for many years. All

(a) 8 Beav. 4)0.



that he did was little chores about the place. He didnot buy or sell, or do any business. *
^ * From tWs

with my father and mother. He seemed to do as he

hinttd r'"'";;"-
^'''^ '-^^^p---^ *« *i"»i^ ^^^tlimg he did was all right."
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SmmeVs i«sition was, thei-rfoi-e, i,lai„Iy sucl, as to»<ler u neeem,,- f„, t,,, defendant., to estatu^ b,

<leed8 wliicli the defendants claim under th,t tl,e,v

ttey, the donors, perfectly understood them •

thatthey were made alive, by explanation and a.Ui'ce tothe effect, and eo„se,,uences to themselves, of oxe „tms them, and that the deeds were willing aX"nt .«r par-t, and not obtained by the exercLserfam-"
that mtiuenee which ,S»„,„rf'., p„,uion put it Lhk
ase a, the present to establisi, those necessary part.cul„rs, unless the donors have had the beneaif
ndependent professional or other assistance Tn thetransactrou. Vuk Gil,,,,,, v. U„.s,u („,, And,n„,v

assistance
: the donee Inmself was their only adviser.

The defendants set up three deeds, d,,ted, resoe..

and tie 20tf"
*"«""' '«=^' "» 2*" Marc'h, 1^7,and tlie 29th January, 1859.

pioj ed. A memorial ol such a deed, signed by Sanu,elwas regis ered on the 4th May. 18G0 ; but the conc-lu- .

on to which I have come upon the whole evidence isthat no such deed was ever executed.

'>n

(a) 2 Y. cS: C. Ch. 104.

W 3 D. Si War. 317.

(li) 7 Jur. \. S. 1047
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1865. The proposal for the deed of 1852, confessedly, came
—^'^ from Samuel : and it is not said that the deed oi 1857

^'
v'°"

was the spontaneous suggestions of the donors. There
^^'"'^'

is no evidence that either deed was explained to the

donors before being executed ; and no evidence of their

having accurately understood, and fully perceived, their

effect. Both deeds were most improvident, and such as

no prudent or discreet adviser could have sanctioned

their executing.

The deed of 1852 was obtained from the donors

within five months after Samuel had got the fraudu-

lent will from his grandfather. This deed, also, is

not produced, nor is its non-production accounted for

;

but we learn from the memorial that the deed em-

braced the whole 150 acres which the donors then

owned, and also all "the chattels and movable pro-

perty now on the aforementioned south 50 acres,"

where they were all living at the time. But Samuel
Judgment,

acknowledges that he had made no arrangement with

the old people for the chattel property. He admits,

also, as to the land, that the deed did not contain the

whole arrangement between him and the old people :

he admits that it was verbally agreed that he should

convey to his brother Robert part of the property; and

this he says he afterwards did ; but the donors had no

evidence of this agreement, had Samuel chosen to deny

• it. Nothing, certainly, could exceed the improvidence

of such a transaction, taking as correct the account of it

given by Samuel himself ; nor could anything illustrate

more strikingly the unlimited confidence the donors

placed in the donor, and the unlimited influence which,

even at this early period, he had acquired over them.

At his urgent request, they stripped themselves of

everything, making their very subsistence for the

future dependent on his good will.

In

It is admitted that this deed v.as not executed with

the

, IS adraitteu luin tiiis ucou v.as not exeeuteci witu

formalities prescribed by law for the conveyance
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by married women of their estates, and that it is there- 1865
fore void so far as regards the estate of Mrs. Seney. ^-
Tins defect was not known by Samuel until some tinfe sl^
i J."-f"f f '^^^ '''' ^^«*^"^«d= -»d it is
doubtful if the donors ever knew the defect, or its
importance.

The deed of 1857 purports to be a release, for the
expressed consideration of five shillings, of all the
interest of the donors in the fifty acres which belonged
to Barnes at the time of his death : and a lease of tlfese
fifty acres to the old people for life is said to have been
executed by Sa^nuel at the same time. But whether
the old people parted with their whole estate, or
fiecured for themselves a life interest in the property
the transaction is equally unsustainable. The fifty
acres belonged to the plaintifl^ Ann Seney, the will
under which alone Samuel pretends to have had claim
to It being fraudulent and void

; and in many of the
reported cases in which the gift was set aside, the gift , ,was not to take effect until the death of the donor

'

Griffiths V. Robins (a), Corsett v. Bell (b), Cooke v
Lamotte (c), Sharpe v. Leach (d). The lease was not
registered until 1861, and was probably retained in
SamueVs possession till about that time. Buth circum
stances afford further illustrations of the improvidence
of the transaction, the absence of all proper advice
the influence of Samuel, and the confidence reposedm him. ^

In regard to each of ih-, -.rapeached deeds, the
language of Lord St. Lconarm in reference to the
instrument impeached -n Ak^^arne v. Hogan (e). is
applicable to the letter; -There has not been the
Blightest attempt to prove that (the grantor) gave any
directions for the preparation of it ; no person was
present at the^coatract for the assJ^^rament. In short

1' hi

(a) 3 Mad. iqz,

(c) 15 B. 234.

(«) Drury, 324.

{b) : Y. & C. CI. 569.

(rf) 31 Beav. 491.
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1865. tliere is no evidenue of any one of the res r/estoe, with-

"MaJo„ out which it wonld be impossible to sustain the trans-

seney. actioii ill a coui't of .cquity."

So also the language of Sir J. L. Knight Bruce,

when Vice-Chancellor, in setting aside the instrument

impeached in Corsctt v. Bell ia), aptly describes the

character of each of the deeds in question here :
'• That

it was voluntary is not all; exhibiting no trace of good

advice, marked with a strong character of improvi-

dence, it was obtained by a confidential agent from

his principal, for tlie benefit of the agent himself, who

is asking a court of equity to support it, or to stand

neutral concerning it, in the total absence of any

evidence to ^hew under what or whose instructions, or

under what circumstances, or with what degree of

explanation, influence or knowledge, it was prepared

and executed. I say with Lord Eldon and Lord

Cottenham, that a jnan who engages in a transaction

such as' this, takes upon himself the burthen and

obligation of clearly proving that it is fair and

righteous. The defendant has not discharged himself

of that burthen or obligation. It is impossible for me

to suppose, that a person of ordinary prudence or dis-

cretion, properly advised, would have knowingly exe-

cuted this instrument."

It was admitted at the hearing, that Thomas Porter

could not claim to be a hona-Jido purchaser tar vahie

without notice. Both defendants must therefore join

in the reconveyance, wliich, the Masons consenting,

had better be made to the Seneys.

It was objected, that the Masons could not maintain

this suit alone, and could not join in the suit ; that

relief in a case ot this kind is peraonal to the donors.

The Masons claim under a deed from the Sf^nei/s,

Judgment

(n) I Y. & C. C. 578.

tht
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dated the 6th of October, 1862, respectinj. which, a. 1865
between the several plaintiffs, there is no dispute.

'

If It were necessary, I think that 1 might treat the
3/aso«.9 as defendants and the Scneys as sole plaintiffs,
under the General Order of this Court as to misjoinder
..f plaintiffs. The regularity of this course," if the
Seneijs had been original plaintiffs, was i.ot disputed •

i)ut It was contended that the circumstance of the
Seneys having been made plaintiffs i)y amendment, was
a difficulty. But I kno^ of no authority for this
distinction. It is said that it would be an anomaly to
hold that the original plaintiff^, were not entitled to
relief, and to treat them as defendants and give relief
to new plaintiffs. But so also the practice may be
.said to be anomalous of giving relief to an original
plaintiff on an amended bill, when the bill as ori-in-
Hlly hied IS demurrable, or of giving any relief to'^co-
plaintiffs who were not parties to the suit originally
It the assignment to the Masons did not entitle them
to maintain the suit, the propriety of allowing them at
the former hearing, to introduce XhoScmys as co-plain-
tiffs, was proper to be considered. But the permission
having been given, and acquiesced in, and the Seneys
having availed themselves of the permission to become
plaintiffs, and iiaving in reliance on it assumed the
responsibility and the expense of the litigation, and
•he case having again come down for hearincr and
the evidence on both sides having been completed,
i see no reason for now giving way to the obj ction
1 apprehend, that under these circumstances, the
more proper course is to hold that the case should be
dealt Nvith, for the purposes of the Order, as well as for
tiie general purposes of the suit, precisely as if the
Seneys were originally named as plaintiffs; that the
parties hav^e the same rights, and tliat the court has
tlie same discretion.

Mason
V.

Sencj.

Judgment.

But as to the northerly fifty acres, T am not aware
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of any authority for holding that the deed to the

Masons is void. The Seneys were in peaceable pos-

session of that portion of the lot through their tenant,

and their right to a life estate thereon has never been

disputed.

As to the other fifty acres, it would be necessary,

before deciding in favour of the defendant's contei.-

tion, to consider whether the late statute authorizing

the sale of rights of entry, in connection with the

construction which the statute has received at law,

Baby q.t. v. Watson (a), has varied to any extent the

Judgment, ryje jaid down in Prosser v. Edmonds (b). Vide Knight

V. Bowyer (c), Anderson v. Radcliffe {d), Tapp on

Maintenance, 48. Biit I do not see that there is any

occasion for going into that question in the present

suit.

The defendants must pay the costs.

(a) 13 U. C. Q. B. 531.

{c) 4 Jur. N. S. 568.

(b) I Y. & C. Ex. 7.

(d) 6 Jur. N. S, 578.
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Proudfoot v. TiffanY.

1865.

Trustees.

One of several trustees filed a bill against his co-trustees and his
cestms que trust, to be relieved from the trust, on grounds set forth
in the bill. The other trustees, by answer, asked for the same
relief on the same grounds which were applicable to all, and the
cestuis que trust, most of whom were adults, submitted to the
relief; the court granted a reference to the Master for the
approval of new trustees in place of all the existing trustees.

In such a case the court, at the instance of the cestuis que trust in
granting the usual reference, added a direction that, if the Master
on taking the evidence found sufficient reason for reducing the
number of trustees, or for the appointment of one of the eestuis
qui trust as one of the trustees or as sole trustee, he should
report the facts and reasons to the court.

This cause came before His Honor V. C. Mowat, on
motion for decree.

The plaintiff was one of the trustees and executors
under the will of the late George Sylvester Tiffany.
The trustees and the cestuis que trust were defendants.

The bill set forth certain unexpected difficulties that .

had arisen in the execution of the trusts, and prayed—
^'"""'"''

(Ist.) That the plaintiff might be relieved of his trustee-
ship, and that a new trustee might, if necessary, be
appointed in his room. (2nd.) Or that the estate might
be administered, and the trusts of the will executed and
carried out, under the direction of the court. (3rd.) And
that the accounts of the estate might be taken, and the
plaintiff discharged in respect thereof upon duly ac-
counting in the premises, in accordance with the
provisions of the will and the practice of the court.

^

The other trustees claimed by their answers to be '

discharged also, for the same reasons as tht plaiutift".

^

Edioard Tiffany, one of the cestuis que trust, suited in
his answer, that he was anxious to get themanagement of
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18(J5. theestate, believing that liecould and would devote more

p^.df^ time and attention to it than any person who bad no

Tittany. personal interest in making the estate as productive as

possible ; and that it was of the greatest consequence

that some person should be appointed who would not

only devote the necessary time to the estate, but who

would also take a strong interest in it.

Some of the ceatuis que trust were infants, and some

ol full age.

Mr. Blake, Q.C, lor the plaintiff, referred to Lewin

on Trusts, 583. Hill on trustees, 197

—

Coventry v.

Coventry, (a) Greenford v. Wakeford, (h) Barker v.

Piele, {(').

Arniiruent.

Mr. C<i!ui,' f<h, on behalf of all the centuis que trust,

submitted to the discharge of the trustees, on their first

accounting in respect of their dealings with the estate;

and asked for authority to the Master to appoint one

trustee instead of the three named in the will, and to

consider the claim of Edtrard Tifany to be such trustee.

MowAT, V. C.—I think there should be the usual

administration decree ; and a reference to the Master to

approve of new trustees, in the place of all the existing

trustees. To confine the decree to the relief of the

plaintiff would merely have the effect of putting the

estate or the parties, to the expense of a separate

application by the other trustees.

As to Edward Tiffany being appointed sole trustee,

this cannot readily be done. It is contrary to the

practice of the court to sanction the appointment of a

sole trustee,except in case ofnecessity

—

In re Clissold {d),

(a) I Keen, 753.

(c) II Jiir. N. S. 43O.

(6) I Beav. 581.

(.'/) 10 L. T. N. S. 642.
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and especially where the settler has named several 1865
trustees. A. Sir W. Page Wood observed ir, Re r—iW. Tru-t(^),^. There are many objection, to a XHole trn3tee."-See Lorhi on Trnsts (c). In lie Dickin-
son s Trusts (d), the same learned ju -e had said, '-Tl-
court will never exercise its discretion so as r„ put
infant's fund in the power of a sole trustee'-; an.i
Re EUismr^ trusts (e), it was observed, " The court will
not a! poin. one new trustee .mly, where there were
origina.ly more than one."

Even a reduct^ n of the number from three to two
18 not regarded with favor. The observation of the
learned Vice-Ohancellor in Bulkeleij v. The Earl of
Eglinton (/) is sufficient to shew this :

" The propertv
is very considerable, and the original settlor though"t
It right to protect it by three trustees. I do r,ot think j.,dg.„e„t
It right t leave it to two. In the case of the decease
of one, ue property will l)e at the mercy of the
survivor. I must have ver^r dear affidavits as t,. the
alleged impossibility of finding any diird person willing
to join these proposed i; w trustees "

So, also, it has been held to be very undesirable to
appoint a cestui que trust to oe a trustee where this
can be avoided. In Ex parte Clutton (ry), Vice-
Chancellor Page Wood remarked, " I have a great
objection, of course, to appoint one o: the cestui que
trust to be a manager of this propertv.'" "And in
Wilding V. Bolder {h), the Master of tl'ie Kolls made
the following observations :

" I canii.,t depart from
the rule I have adopted of not appointing a near
relative a trustee, unless I lind it absolutely impos-
sible to get some one unconnected with the family

(a) 2 Jur. N. S. 349.

ic) I Jur. N, S. 724.

(e) I Jur. N. S. 994,

ig) 21 B. 222.

(i) 4th Ed. page 33.

(rf) 2 Jur. N. S. 62.

if) i7jur. 9S8.

f
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18G5. to undertake that ottice. I have always observed that

Proudfoot the worst broaches of trust are cotninitted by relations,

TiOany. who are unable to resist the importunities of their

ceshiia qice trust, when they are nearly related to

them."

Having reference to these cases, I think tliat all I

can do to meet the views of the defendants is to add to

the general reference for the approval of new trustees,
Judgment. ^ direction that, if, upon the evidence which may be

laid before the Master, he finds sufficient reason for the

appointment of fewer trustees than three, or for the

appointment of Edward Tiffany as one of the trustees,

or as sole trustee, he shall report the facts and reasons

to the court.

Further directions and costs are reser/ed.
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n r, 1865.
UocKBi'RN V. Gillespie. -—.—

Principal and surety—Pleading—Parties.

Where a surety pays a debt and claims an assignment of a judgmentwh:ch the creditor had recovered against the debtor, and it is
doubtful whether the payment is a satisfaction of the judgment
the creditor may properly make the assignment and leave the

judgment*
''' "'' '''*' '^'^'"''^ " P'°^''^'''"8^ «^« ^^^en on the

To a suit by a surety against the creditor for an assignment by him
of a judgment recovered against the debtor, the debtor is a
necessary party.

This cause was heard before His Honor V.C. Mowat
Ht Cobonrg, on the 24th of May, 1865.

'
•

Mr. Crickmore, for the plaintiff.

Mr, J. F. Dennistoun, for the defendants.

Mowat, V. C.-The defendants, Gillespie d- Co
recovered a judgment at law against Jo/milfonfi/omerM

^"'""•'"•

Campbell and Henry John Standley, who are not defen-
dants in the present suit. On this judgment a writ of
Ji.fa. against goods was issued and placed in the hands
of the sheriff, at Cobonrg, who made a levy on certain
goods of Campbell. Thereupon Campbell, as principal,
and the plaintiff, as surety, entered into a bond tu the
sheriff, bearing date the 12th of August, 1859, con-
ditioned for the delivery of the goods to the sheriff on
demand. The goods were not so delivered ; and the
plaintiff was, in consequence, sued on the bond, and a
verdict was recovered against him for the amount due
from the original debtors, with interest and costs.

The plaintiff subsequently paid the amount to the
attorney by whom both suits at law were brought ; and
thereupon applied for an assignment of the original
judgment, which Gillespie d Co., the defendants, refused
to give. The object of the present suit is to compel
the defendants to execute such an assignment.
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1865. At the hoariiii; the defendants contended that the

cock'buni plaintitt" wus not entitled to this relief, as the judgment
Giiiespit had been satisfied by the levy, or '.^y tlie payment; and

they contended also, that the original debtors, Campbell

and Standleiff are necessary parties to this suit.

I am of opinion that the objection for want of parties

must prevail.

The relief prayed is never granted to a surety unless

the court is of opinion tiiat the assignment can l»e made
availal)ie by the plaintitt.

—

DowhUjgm v. Bourne {a).

The defendants, Gillespie d- Co., have no interest in

. that question whatever. Tlie original debtors are the

])er.s()ns, ai;d the only persons, interested in resisting

the plaintitts' demand ; and it is contrary to the course

of this court to adjudicate on the rights of parties in

their absence.

JiidKint'iU.

T.vo cases, however, were cited, in en-' of which
similar relief was said to have been pray ouiili the

princii>al debtor was not a party to the suit.

—

Armi-
tmje V. Baldwin (/>), aiid Pearl v. Deaeon (c). But on

examining tlicse cases I find they do not support the

plaintirt''s contention.

Iii Armitafic v. Baldwin, the creditor, ^nHtfrt</f, had
recovered two judgments, one against the debtor,

Ilamer, and another against his bail in the action; and
on l)eing paid by the surety, Milton, he had assigned

to Milton bo(,h judgments, and was co-plaintift" with

him in the chancery suit. The object of the suit v;as

to establish a charge on the estate of the bail, who was
a defendant, and not, to acquire any right against the

debtor, Ilamer, who was not a party.

So in Puirl v. Deacon (d), the debtor was certainly

Tiot a party, but the relief sought was not against him.

(d) 2 Y. & C. Kx, 462.

(c) 24 Beav. 186.

(b) 5 Beav. 278,

(rf) 24 Heav. 186.
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H'. ^wod the creuitor two debts, one, for h.If (,f wl.idi 1866
tl.e plaintiffs were sureties; and the other, for rent ^Cr^
wn.eh the plaintiffs were not responsible for

; and the o Jonly question was whether the proceeds of a sale of
turnmire belonging to the debtor were applicable to
the debt for which the plaintiffs were liable, or to the
rent; and all the parHes interested in that question
were before the court.

It 13 to be observed also, tliat in neither case M-as
there any adjudication that the debtor was not a
necessary party to the suit.

No case on this point was cited to me on the part
ot the defendants. Of the cases cited on the merits in
<'very one in which the debtor was the party inrerc.'tod
>n resisting the relief prayed, 1 find that he or hi.
representatives were before the court. I refer to
Hoclf/8on V. Shan- (a), Copis v. Mhhlh'ton {h), Drew v l"«»'=."«n,.

Lockett (c), and Pars^^us v. nrkUhrk (d). So als<. in
other cases that 1 have examined, includin-. Goddnrd
y.

Whyte (e), Jones v. Darids (/), Don-hvjQei, v. Bounw
{()}, and WoffimitoH v. Siuirks, (h).

The cause must therefore stand over, with liberty to
the plaintiffs to amend by adding partii-s. I reserve
the costs of the day until the case comes on again.

It was conceded on the argument that the right of
the plaintiff to the assignment depends on the question
whether what has taken place amounts to a satisfaction
of the judgment or not. [f the judgment is satisfied.
the plaintiff is cleaJy not entitled t.. a decree f...- an
assignment .,f It. But if the judgment is not satisfied

Km

(«) 3 M. & K. igi.

{>-•) ^^ Bjav. 499.

{«) 6 Jiir. N. S. 1364.

(g) 2 Y. & C. Ex. 462.

{b} T. : R, 224.

((/, z Vein. f,,,S

(/) 4 Russ 277
(h) 2 Ves. Senr. 56^.
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1865. lie clearly is entitled to such n decree ; and this qncs-

cock'burn tion of satisfaction is a purely legal one. Now the

Gillespie detcndant's refusal to grant an assignment has no doubt

arisen from a proper desire to act fairly between these

parties; but the effect of tlieir refusal is merely to

throw upon this court, in the tirst instance, the decision

of a purely legal question, instead of allowing it to bo

decided at once by a court of law, as probably it must

be ultimately. Would not every purpose of justice be

attained, and perhaps double litigation be avoided, if

the defendants should execute the assignment, and

leave the debtors to set up their own defence at law,

in answer to any proceedings that the surety may take

upon the judgment ? The learned judge who decided

Dowbiggen v. Bourne, Was so strongly impressed with

the convenience of this course, that, though he was of

opinion that the judgment there was satisfied, and that

the bill must be dismissed, yet he refused to give the

creditor his costs. I say nothing as to whether such a

decree is, or is not, in accordance with the present

practice of courts of equity in such cases, but I have

thought it right to make the observations which I

have made, in order that all parties may consider

whether the interests of the debtors, or the ends of

justice, really require the continuance of the litigation

in this court.

Judgment.
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»r n , 1866.
AICDONALD V. McCaLLIM. —.—

^

Partners—Assignment—Insolvency.

Two partners, b^f.re the passing of the Insolvency Act, assigned their
Jo.n esu.e and separate estates together, for'the benefit of hejomt and separate creditors, pari passu. An assignee under theAct having been aUerwards appointed, he filed a bill to set asidethe previous assignments, on the ground that, to put the separate

Is^Tofl
'"' °" '" •-•^"^'">' "'^=' '"« i-"' -«d"-s inrespect of the joint property, and of the separate property of theother partner, was a fraud on the joint creditors. But i^ appear n^

and'tLaMh'
''''

'r^
^P—^''•t- of both partners wlreTlven"

and that the equality complained of was an advantage to the join
creditors, the bill was dismissed with costs.

"ejoini

This cause was heard before His Honor V. C. Mowai
at Cobourg, on the 24th of May, 1865.

Mr. Roaf, Q.C., for plaintiflf.

Mr. Bhke, Q.C., and Mr. Armonr, for defendants.

MowAT, V.C.-The plaintiff is assignee under the
Insolvency Act, of the respective estates of WilUam O
Urony and Thomas Scott. The defendant is assignee
under two assignments executed by the same persons

^"'"^"""'

tor the benefit of their creditors, before the passing of
the Insolvency Act. The object of the bill i. > get
aside these assignments as fraudulent agaii. the
creditors of the assignors.

The impeached assignments embrace all the foinf
estate of Strong and Scott, and all tue separate estate
ot each, and the trust is stated in the bill to be "

for
the payment, ratably and in proportion, without pre-
ference or priority, of all the crditors of the said
William G. Strong and Thomas Scott, or of either of
them, their just debts."

The plaintiff submits that the

void as against him

t-J

fraud

VOL. XI.

assignments

inaemuch

are

as

88
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1865. the}' improperly, and without any good reason or

McDonald Consideration therefor, entitle the separate creditors of

Mccliium. each to share ratably and in proportion with the

joint creditors, not merely the separate property of their

debtor, but the joint property also, and the separate

property of the other assignor.

The bill contains no charge as to the comparative

value of the joint estate and separate estates, or as to

the comparative amount of the joint debts and separate

debts.

The defendant, on the other hand, alleges, and has

proved, that it is thejoint estate alone that is insolvent;

and that the separate property of each is more than

sufficient to pay his separate debts, I see no reason

for holding this evidence to be inadmissible and it

shews indisputably that placing the separate creditors

on the same footing as the joint creditors, is a boon to

the joint creditors, instead of being a fraud on them, as

the bill complains.

Several other objections were made to the plaintiflF's

lud mem "8^^^ ^^ relief; but as my opinic a is against theplaintifF

on the main question in the cause, 1 shall not observe

upon the other objections.

The bill must be dismissed with costs.



CHANCEBY REPOIITS.
471

1865.Wilson v. Chisholm.

Insolveney-Plcading-PartUi.

daughter, with a secret tn.,f !n k \ ^^^ "'^•"""S^ °f ^is

that the insolvemd : d "\ 3 in thTe
'^"- ""'^ ''"' ^^^^'^^^

and prayed costs against all he e e„da„\7'" A '/eJ'^ ^"^
?'

insolvent, on the Kround fhaf »,»

"'"^"'^^""- ^ demurrer by the

bill, was allowed
''"' °°' * P"""?" P^^^ to such a

This capse camo before His Honor V r ir ,

J»ne 27tl,, 1865, on demurrer bTZdlie^dl'rAir
^<.™, .0 .l.e plaintiff, bill for wantX^Uv td.u.e the demnrrin, par., is „„t a p.^^^ p'^.;

The plaintifls were the assignees of Dart, underthe nsolvencyAct; »"d the bill alleged that o^fll

to the deleudar,t CjiMhia, daughter of Mfto,, n„,.LDavu. being then insolvent, executed a tadu1e„;deed,oonvej.,„gto the defendants BenjaminF Ch^l^

rt:icrT'*"''''"^^^^^^^^^was to aetraud the creditors oiDavis that fi.«r„ • . j
at thn ti'm^ ^i^- *i

y^J^'iiis; tiiat there existedat the tune ot the execution of the deed, and existssi a secret arrangement or understandi;. betw enall hepart.es that the property should be so he d andmanaged by the trustees, that DavU ,ni.rl,rJ • j
-joy the benefit thereof, wi.houuI'i t tr ::e':,t

^ piupercy and are mauita ned out of fliAincome derived from it.
'®

thJ!!?'!i
^'"^'"^ that the deed might be set aside andthe defendants ordered to pay the costs of the Tuit

Mr. R. Martin, for the demurrer, cited LU>yd v.

'I

r,

l;1
''WV I

' H <

ST'

llif'

I

"{*!
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£865.

.Wilton
V.

Chitholm,

Judcment

Lander (a), Fcnton v. HtKjheH (6), Whitivorth v. Davis

(r), Atnhv.rif v. Jones (f/), lioae v. Gannel (e), Qilbcrt v.

LcJi-ia (y), Mikhdl v. A'ho« (</).

Mr. Strong, Q.C, and Mr. iU. Martin, contra,

referred to Fraaer v. Tliompson (/t), Colomhine v. Pen-

/jrtii (i), Gfii6er< v. Lcwm ( j), Le Tcxter v. The Mar-

gravine of Anspach (k), Beadles v. Burch (l), Boulcs v.

Stewart (w), Lonsdale v. Littledale (n), /wuc* v. Mit-

MowAT, V.C.—The objection to tliia bill for want of

equity wa8 not argued, and was plainly not sustainablo;

but 1 think that the objection that the demurring defen-

dant ie not a proper party to the bill, must be allowed.

The late case of Gilbert v. Lewis, has expressly

decided that a bankrupt is not a proper party to a bill

for setting aside a fraudulent transaction which took

place before the bankruptcy, even though he is charged

with being a party to the fraud, and though costs are

prayed against hira. This case is directly in point.

Mr. Strong endeavored to distinguish it, chiefly on

the ground that, in the transaction impeached in the

present case there was a secret trust in favor of the

bankrupt, and that the bankrupt is now in the actual

enjoyment of the property in accordance with such

trust. But ifI am to recognise the authority of the case

before the Lord Chancellor, I do not think that these

(a) 5 Madd. 288.

(c) I V. & B. 547.

{<), 3 Atk. 439.

(g) I Sim. 497.

(i) I Sm. & Giff. 209.

(A) 15 Ves. 164.

(m) I Sen. a Lcf. 227.

(0) 4 Drew 37.

(6) 7 Ves. 287.

((f) Younge 199.

(/)iDeG. J.&S.38.
(A) 4DeG. &J.659.

{]) 2 Johns. & Hem. 453.

(/) 10 Sim. 332.

(jj) 5 Vc5. Junr. 43^*
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Wilson
V.

Chisholin,

CHANOKBY REPORTS.

circumstances constitute a sufficient ground for hold-
ing It not to apply to the present case.

That decision was on the case of a bankrupt. One
reason given for allowing parties to a fraud to be made
defendants in certain cases, though no relief except
costs 18 prayed against them, is that the plaintiff may
be assured o his costs.-L. Te.ier v. Thr Margravine
oj Au.pach BunlcH v. Stcuart. And it must bo admit-
ted that this reason can seldom be applicable to the
case of a bankrupt.

nJ*/'.w^'r^T''^'
*'««• t^'it Lord IVcstbury did jud«„.e„.,not ho d liat a demurrer by a i,ankrupt would lie.

where the bill was constructed for tho express purpose
of obtaining a discovery from him end contained alle-
gations showing that unless the discovery sought fromhim was given, there would be a failure of justice. But
the present bill is not of that character.

Following the authority of Gilbert v. Lewis, I must
allow the demurrer with costs. ri
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Gill v. Tyrrell.

Practice—Costs,

Where a conveyance is set aside as void against creditors, a sale

ordered, and costs up to the hearing given against the defendants;

these costs should be paid by the defendants immediately, where it

is manifest the property is not sufficient to pay the creditors in full.

The bill in thia case was filed to sot aside certain

conveyances between the defendants, Ward and Tyr-

rell, as being fraudulent and void as against the cred-

itors of Ward ; and a decree was in-onounced in favour

of the plaintiff for the relief sought, together with the

costs of the suit.

On settling the decree the Registrar made the costs

payable by the defendants personally, only in case the

statement. Sale of the property did not realize sufficient to pay

plaintiff's claim in full. Thereupon a motion was

made to vary the minutes.

Mr. Fitzgerald for the plaintiff, referred to The

Bank of Upper Canaday. TJionuis (a), in which he said

that his Lordship the Chancellor had decided that in

such cases the costs should be paid immediately.

Mr. S.Blake for defendants, refen-edto The Bank of

British North America v. Rattenhury (b), in which he

stated that the late V. C. Eaten had decided that the

costs in these cases should only be charged against

the defendants personally in case of a deficiency.

MowAT, V. C.—This was a suit by an execution

creditor of Joseph Ward, to set aside certain deeds of

land, as void against creditors. The decree was in

favour of the plaintiff with costs, and a sale of the

land was ordered.

(a) Ante vol. ix, p. 321, on other points.

(b) Ante vol. vii, p. 383, on other points.
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In settling the minutes a question arose as to
wheth.itliecostsuptothohearinR should in such a
case 1)0 ordered to he paid immediately, or whether
they should merely he added to the plaintili s deht,
and the defendants ordered personully to pay them
only in the event of a deficiency, decrees hitherto
having heen drawn up in hoth ways. No reported
case deciding the point was cited on either side.

It was not alleged that the property was sufficient
to pay all ,/o«eM fr«/v/'« creditors, and that there is
any hope of a surplus. I think that the order in such
a case should he for the immediate payment of the
costs.

In the alleged conflict of authority, I express no
opinion as to what the rule is where a surplus is ex-
pected.

476

J865.
Cill

Tyrrell.

Judgment.

Chalmers v. Pigoott.

Purchase at Sheriffs Sale.

Where property worth /1500 had been sold at sherifTs sale for /no
5S, in consequence of the title being disputed, the court refused togive effect to the Sherifls deed as an absolute purchase.

This cause came on to be heard hefore His Honor
V. C. Mowat, at the sittings of thecourt atPeterborou"h
27th May, 1865. " '

Mr. Sidney Smith, Q. C, and Mr. Hoaf, Q. C. for
the plaintiff.

Mr. BUilce, Q. C, and Mr. Blain, for the defendant.

MowAT, V. C.~Thi8 suit relates to the west half of
lot No. 5, m the eleventh concession of the township of
Emily. ^
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1865. On the 7th of May, 1851, the sheriff of the county in

Chalmers which this lot lies executed a deed purporting, for the

piggott. expressed consideration of ±'90 5s., to convey to Charles

Perry, under executions against Bartholomew J^ifif/ott,

all the interest of Bartholomew Pigr/ott in the whole lot.

The executor and executrix of James G. Armour,

deceased, held a mortgage from Bartholomew on the

west half of tho lot for 4'41 9s. 4d., and the first of the

executions was in an action of covenant on this mort-

gage. On the 2nd of April, 1853, the executor (it was

said) being dead, the executrix and her husband execut-

ed a deed purporting to transfer to Perry the mortgage

and mortgaged premises
.,

In 1855 Perry appears to have recovered possession

of the east half of the lot in an action of ejectment.

Perry v. Piggott [a) ; and in 1868 he executed the deed

under which the plaintiff now claims the lot.

Judgment.

The defendant is in possession of the west half of the

lot, claiming title to it. The plaintiff insists that the

instruments under which the defendant claims are

fraudulent and void ; and the bill prays that these

instruments may be delivered up to be cancelled, as

clouds on the plaintiff's title ; and that the defendant

may be ordered to deliver up to the plaintiff the pos-

session of the property.

The west half of the lot is sworn to be worth $8000,

and the east half to be worth as much ; the whole lot

being thus worth about fifteen times what was paid

for it at the Sheriff's sale.

The title of Bartholometv to the lot was disputed,

and the extent of his interest in it was doubtful at the

time of the sale. This was, no doubt, the reason of

the purchase being effected at so small a sum : the

purchase was the purchase of litigation.

(a) 12 U. C. g. B. 372.
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In a similar case, Malloch v. Plunkett (a), my 1866
brother Sprar,ge refused to give effect to the sheriff's ^^^deed

;
and expressed his opinion to be that in such a pJgot,

case the proper course for a plaintiff at law was to
come to this court to remove the cloud on the title
before any sale under the execution. I thought it my
duty to follow this decision in Kerr v. Bain (h), and I
shall continue to follow it until the point is consid-
ered and determined otherwise, in full court or in the
Court of Appeal.

If the plaintiff is willing to give up the lot on being judg„e„.
paid he amount due on the mortgage, and any addi
tional sum paid at the sherift-'s sale, with interest,
and all costs, including the costs of this suit, I think
tnat he may have a decree to that effect.

Otherwise the bill must be dismissed with costs.

I I

ml

Hutchinson v. Edmison.

Administrator.

S. took out letters of administration to the estate of an insolvent atthe request of a simple contract creditor, and was on the foUowinKday served by the latter xvith a summons for his debt The ad
ministrator took no steps to ascertain, and made no inquiry whe-ther there were any other debts, but allowed judgment to goagamst h.m by default, and all the chattel property of the intes
tate to be sold under the execution. Held, at the suit of a spe-
cialty creditor, that the administrator's conduct did not entitleh,m to set up the defence of no notice of the specialty debt, and
that the arnount produced by the sale must be applied in duecourse of administration.

This cause was heard before his Honor V. C. Mowat
at the sittings of the court at Peterboro', in the sprine
of 1865. ^ ^

(«) 9 Grant, 547. (6) .-Vnte vol. 423.
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J865^ Mr. Roaf, Q.C., and Mr. Dumhle, for the plaintiff.

Hutchinson

EdnTison. Mf. Blake, Q.C., for the defendant.

MowAT, V. C—The plaintiff holds two mortgage b

executed by Alexander B. Edmiaon, since deceased,
each covering different land, and the defendant Tho-
mas H. Edmison, the deceased's father, holds a prior
mortgage on the property which is covered by one of
the plaintiff's mortgages. Each of the three mort-
gages contains a covenant for payment of the money
thereby secured. The defendant Edmison was also a
simple contract creditor of the deceased.

Alexander died on tiie 13th July, 1863, intestate

and insolvent ; and the defendant Scr.tt, at the request
of the defendant Edmison, took out letters of adminis-

judgment. tration, which bear date 16th March, 1864. On the
following day the defendant Edmison issued and
served Scott with a summons, in respect of the simple
contract debt. Scott did not appear, and on the 28th
March judgment was entered ; execution was issued,

and all the chattels of the deceased were sold there-
under, in due com-se.

The bill charges that Scott, in these proceedings,
was guilty of a breach of his duty ; that the defendant
Edmison was a party aiding therein, and is bound to
make good the amount he has received, and to apply
the same in payment of the mortgages.

I think that Scott was guilty of a breach of his duty
as administrator. The law requires specialty debts to

be paid before simple contract debts, where there are
not assets enough to pay all. An administrator who
pays a simple contract debt without notice of a specialty
debt, is not liable in respect of the latter. But the ex-

emption is subject to this just and reasonable condition

:

"Provided a reasonable time has elapsed since the
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Hutchinson
V.

Edmison.

testator's death
;
for such payment, ifprecipitate, would 1865

be evidence of fraud." IFiWwms on Executors, (a).

This accords with the rule as stated by Lord Hard-
wicke in Hawkins v. Day (h) : » I am of opinion

, with
regard to the defendants in general, that the payment
of debts by simple contract by an executor in a reason-
able way, and without fraud, or laches on his part before
and without notice of debts by specialty, is a good
administration in point of law."

So, also, if an administrator, without notice of a
specialty debt, allowsajudgment to be recovered against
him for a simple contract debt he is exempt from lia-
bility. But this must be subject to a corresponding
condition; for I apprehend that the exemption w^
never designed to shield an administrator who is sued,
any more than an administrator who pays voluntarily,'
when he has taken no step whatever to get information' Judgment.

and his ignorance of specialty debts arises from his
choosing to be ignorant of everything relating to the
affairs ot his intestate.

The administrator here, in liis examination before
me, made the following statements :

"
'i ne defendant,

old Mr. Edmison, applied to me to become administra-
tor, and I consented. He gave no reason for asking me.

"I heard a talk that Hutchinson had mortgages. I
made no inquiry about them on hearing of -this. I
made no inquiry when I was appointee], as to what
debts were due. I took no means whatever to find out
I made no attempt to defend Mr. Edmison's suit.

''I cannot say how long after I was appointed, I
heard about the mortgages. I heard of the mortgages
before the sale. I heard of them before my appoint-
ment

;
but I did not know that they were not paid."

U

(a) 5ih cd. p. 926; p. 3, UV. a., cfa. 294. Toiler 19a.
(b) I Dick. 157.

^
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1865. Tho administrator's appointment appears thus to have

Hutchinson been solicited, and made use of solely to BewcEdmison's

Edmison. objects. The oily act Scott ever did as administrator

seems to have been to receive service of Edmison's
summons.

Edmison denies that he had notice of the plaintiffs

specialty debts before the sheriff's sale. But two witnesses

prove the contrary ; and tho probabilities of the case

suppori their tes 'mony.

To allow the chattels to go to the payment of the

simple contract debt, was a breach of duty on the part

of /Scott, and was brought ^bout through thecontrivance

of the defendant Edmison, and with knowledge on his

part of all the facts. Trust property having thus in

viohition of the trusts on which it was held, come to
Judgment. Edvmon's hands, with notice, I think that the ordinary

consequences must follow. I do not see on what
principle I could hold that the form in which the wrong
was done protects the transaction. Vide Stewart v.

Stewart (a).

I have considered the arguments which the council

for the defendants founded on the evidence of the

solicitor, as to what passed between him and the plaintiff

when no one else was present, no memorandum of the

arrangement he mentions having been made or signed

by the plaintiff. I am of opinion that I cannot hold the

plaintiff's rights to be prejudiced by this evidence.

The proceeds of the sale must therefore be applied

towards payment of the specialty debts.

The plaintiff ii entitled to the costs up to the hearing,

as against Edmison and Scott.
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Gibson v. Anni^. 1866.

^ill—Construction—Practice—Costs.

Where a testato- by his will gave the residue of his real and personalproperty to h.s executors and trustees in trust, to sell the sa^eand. after satisfying certain charges, to expend and apply forThemamtenance and education of his minor children, such su^^ as thevthought necessary for this purpose, and in subsequent pStso hevv.ll provded that such children were to draw.V be en led toequal shares of his estate, and that each should receive'hi or hi;share of the proceeds of the real estate, on marrying or ar vL amatunty and that, until then, the shares of such children sToufdbe invested and paid out as they required the same as afoS :

Held, that their maintenance and education were a charge on theirown shares only, and not on the whole residue.

A trustee who severed in his defence, because his co-trustee had refused to act m conjunction with him in the manageme" oJtheestate, was under the circumstances refused his costs.

The bill was for the administration of the estate of
the late E.raAnnis, and for the execution ofthetrusts
of his will

;
and was brought by Mary Gibson, one ofthe legatees named in the will, against the executors

and trustees, Henry W. Annis and JohnM. Lowes.

At the hearing the usual administration degree wasmade, and further directions and costs were reserved.

All. parties interested under the will were made
parties in the Master's office.

TheMasterbyhisreportfound,amongstotherthinp8,
that the receipts of the defendant Henry W Annis
amounted to $8021.59, and his payments to $213 50more or $3235.09. besides $2021.10. paid by him to
or for thelegatees Oeorge, Louisamd Jane Annis, which
the Masterdisa lowed asagainst the general estate of the
testator,andhe dtobe chargcableagainsttheindividual
shares of these legatees. Hefoundalsc thatLo^eahad

m
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Gibson
V.

Annis.

1865. received $356.28, apcl paid $214.13 only, and that

there was due from him on a mortgage he had given to

the testator $602.94, making a balance against Lowes

of $745.09, in respect of these items. The Master set

off the sum of $213.50 overpaid by Annis, against the

$745.09, and found against both trustees the balance

of $531,59as due to the general estate. But the Master

found that Lowes had paid $810.39 to or for the three

last named legatees, which the Master disallowed.

The finding of the Master in respect to the respective

sums advanced by the executors to or for these legatees

was based on his construction ofthe residuary clause of

the will, whereby the testator gave the residue of his

real and personal estate to Henry W. Annis and John

M. Loives, in trust, to sell the same, and to apply the

proceeds, first, to pay the testator's debts and funeral

and testamentary expenses ; second, to invest what re-

mained, and thereout to pay an annuity to the testator 's

Statement.
^j^Q^y^ g^n^ "then to expend and apply for the support,

maintenance and education ofmy said son George, and

daughters Georgina, Silva, Jane and Louisa, such sum
or sums of money, yearly, as they, the said trustees, may
deem necessary and sufficient ; and to pay the same, in

their discretion, either to my last mentioned children, or

to the persons who may have the care and control ofthe

said children, until they, the said children, shall

respectively marry, or arrive at the age of twenty-one

years ; in either ofwhich cases themoneys due each child

shall be paid to him or her, said children to draw or be

entitled to equal shares of my said estate. And
whenever, and as often as, any of my real estate

(except the land hereinbefore devised to the said

Elizabeth Dornan), shall be sold, the proceeds thereof

shall be,divided, or sec apart for my children in such

manner that the said George, Georgina, Silva, Jane

and Louisa, shall have equal shares, and the said

Elizabeth Dornan, Charlotte Lowes, wife of the said

John M. Lowes, and Mary Gibson, wife of Jamfs 0. L.
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Gtbson, shall, each, have oue-half as much as either of
their said unmarried sisters ; and. upon and so often as
such division IS made, the respective shares of the said
Lh^aleth Dornan Charlotte Lours, and Mary Gibson
shall he respec ively paid to them ; and the shares ofmy other daughters and my son George shall be re-
spectively paid to such of them as shall be married
or armed at the age of twenty-one years, except m;
daughter 5,Z.a. And the shares of such of my children
as shall be unmarried and under twenty-one years
shall be mvested for the benefit of such children, and
paid out as they require the same, as aforesaid. And

n thlr r °^T *° "^^ '"^^ ^^"Shter Silva, shall,m the discretion of my said trustees, either be paid toher after she arrives at the age of twenty-one years.
If that event happens before her marriage, or invested
as aforesaid, and laid out, expended, and disposed ofas she may require the same for her support and
maintenance until she marries. And on the happen-
ing of that event the balance, remaining in the hands s.a.e.en.

lUuV. aTT' "^ ^''' ^^^'^ °^ '^^^ proceeds,
shall be paid to her as soon as it conveniently can!And in case either or any of the said children shall
die before receivmg all his, or her, or their shares orshare of my estate, leaving no lawful issue, such share
or shares shall be equally divided among the surviv-
ing children before mentioned, except my son Henry,
one of the said trustees."

Mr. A, Crooks, Q.C., appeared for the plaintiffs.

Mr Jones, for the children of Elizabeth Dornannow deceased, cited as to the trustees' costs. Course yHumphrey (a).

483

Mr. Blake, Q.C., for Henry W. A nnis.

(a) 26 Beav. 402.
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Mr. Cochrane, for Lowes, cited ns to costs Reade v,

Sparkes (a), Gmmt v. Taylor (h), Kampf v. Jones (c),

Lewin on Trustees {d).

The other parties though served did not appear.

MowAT, V.C.—With reference to the questions dis-

cussed upon the construction of the will in this cause,

I think that, if there was any residue of the personal

estate beyond the charges upon it, such residue be-

longed to the testator's son George and the unmarried

daughter., named in the will, to the exclusion of the

married daughters.

I think that the Master was right in holding that the

support and education of the minor children are charged

by the will upon their respective shares of the estate,

and not on the whole estate of the testator. The

Judgment, general direction to the trustees, to expend and apply

for this purpose such sums as they might deem neces-

sary, must be construed with reference to the provisions

that follow; and these expressly declare that the minor

children were to draw, or be entitled to, equal shares of

the testator's estate ; that each should receive his or

her share of the proceeds of the real estate on marrying,

or arriving at maturity, though at this time others

would still be minors: and that, until then, the shares

of such children should be invested and "paid out as

they require the same as aforesaid." I think these

provisions are sufficient to shew that the testator did

not contemplate that the maintenance or education of

any of his children was, in any event, to be paid out of

the shares of the others. I think that such a construc-

tion is not required by the language of any part of the

will, and would defeat the equality which the testator

had proininently in view.

(a) I Moli. ID.

(c) I C. P. Coop. 13.

(&) 2 Beav. 346.

(d) 857, 3rd ed.
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The report charges the trustees jointly with the
amount of Lowea' mortgage. It was not alleged that
there is any ground for this beyond what appears on
the face of the report and schedules

; and these show
no reason for charging Annis, No danger of the debtbemg ost IS pretended, and no case of wilful default
or neglect by A nnia is suggested in respect of it. The
charge is plainly, therefore, an error ; and may be
corrected by a proper declaration in the decree to benow made.
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It was suggested that there was a lien for this debt
on Mrs. Lowes' share of the testator's estate. If any
of the parties desire it, the decree may be expressed to
be without prejudice to any such claim.

The only other question argued was as to the costs, ,of the two trustees, they having severed in their de-
""•

• fences. Their right of one set of costs between them
was not disputed. But the questions discussed were!
whether they are entitled to more; and if not, towhom the one set of costs should go ?

Annis claims the whole, and states in his answer
that he applied to Lowes tojoin him in the defence, and
that Lowes declined to do so, and insisted on employ-
ing a separate solicitor. Lowes, in his answer, states
that Annis excluded him from the management of the
estate, and refused to act in conjunction with him
These statements have not been proved, but the argu-
ment proceeded on the assumption that they were true
Counsel for Lowes contended thr* the alleged exclu-
sion justified Loiveg in severing bis defence. -t
the cases cited do not support that contention.

VOL. XI. 04
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The argument seems founded on some supposed

analogy of the law as to partners. But the relation

of partners differs essentially from that of executors

and trustees. Between partners there must be mu-

tual confidence ; and each, in the absence of any stip-

ulation to the contrary, has a right to insist on joint

management. Each, also, is responsible for the acta

of the other, within the scope of the partnership. But

these rules are not necessarily applicable to the case

of executors and trustees. See Lewin on Trusts (a).

The ceatuis que trust do not complain of the large

share which Annis took' in the management; and

Lowes, who alone complains of it, does not pretend

r that Annii was guilty of any mismanagement ; or that

he occasioned by his conduct any loss to the estate

;

or that he withheld from Lcywea any information ; ot

that he deprived him of free access to the books and

Judgment, papers relating to the estate.

Lowea complains, indeed, that, at some period ante-

cedent to the suit, Annii refused to deliver to Lowe»

the inventory of the personal estate ; but I do not

know that he was bound to deliver it. Inspection of

it is not stated to have been refused.

There is nothing in the difference between these

parties that the authorities would justify me in holding

a sufficient ground for charging the estate with more

than one set of costs for the trustees ; and nothing in

the conduct of Annia, as stated by Lowea himself, to

(«} 200, 205, 4th edition.



CHANCERY REPOBTS. 487

make it proper that Annii should be deprived of any of 1865
the costs he has unavoidably incurred in the present
emt. I refer to Gaunt v. Taybr (a), Attorney-General
V. Cuming (6), Ifod$on v. Coatea (c), Hughes v. Key (d),
Course v. Humphrey (c), Attorney-General v. WyviUe
w /•

The Master finds that bad feeling existed, and still
exists, between the trustees, arising chiefly out of the
different constructions they respectively placed on the
will. If from bad feeling, however arisinff, the one
party chose to incur expense which the other put it in J«dg«.n..
his power to avoid, the expense must be borne by the
party who incurred it.

Annis must have his costs as between solicitor and
client, and there will be no ccsts to or against Lowes.

'If7^1

(a) 3 Beav. 346.

{c) 2 Jur. N. S. 429.

(<) 26 Beav. 402.

(b) 2 Y. & C. 156.

{d) 20 Beav. 396.

(/) 28 Beav. 464.
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Perkins v. Vanderhp.

Mortgages.

V. executed a mortgage on certain property to A., then sold part of

the property to H., then mortgaged the residue with other pro-

perty to P., who obtained an assignment from A., of his mortgage,

and filed a bill of foreclosure against V. & H. The proper form

of the decree in such a case stated.

This was a motion for a decree of foreclosure.

Tlie defendant Vanderlip, the mortgagor, had exe-

cuted several instruments in respect of the lands in

question, in the following order :

—

1. Mortgage to Archer on a tract ot 105 acres, of

which mortgage the plaintiffs have now an assign-

ment.

Statement. 2. Conveyance of 12 acres of the 105 to John Hazel,

with covenants for freedom from incumbrances. John

Hazel devised these 12 acres to the defendant, Neal

Hazel.

8. Mortgage by Vanderlip to the plaintiffs on the

residue of tho 105 acres and other property.

The question argued was, what, under thet - : .. r' . m-
Btances, should be the decree.

Mr. Catanach, for plaintiff.

Mr. McKenzie, for Hazel.

The l»i)l was taken pro confesso against Vanderlip.

MowAT, V r,— A.n account should first be taken of

v. hiit is, due i,ne plaintiffs for principal, interest and
costs in respect of the first mortgage.

Both defendants will then have the usual time to

redeem, or be foreclosed.
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If Vanderlip, the mortgagor, redeems, the plaintiffs
Hhould assign to Hazel the twelve acres free from in-
cumbrances; and Vanderlip mil pa,y Hazel's coBtB.

An account is then to be taken of what is due tcthe plaintiffs on the other mortgage, and the mort'
gagor IS to redeem or be foreclosed.

U Hazel and not Vanderlip, redeems the plaintiffs atthe time first appointed, the plaintiffs are to redeemhim by repaying Hazel the amount paid by him, with

forecTosed
'°'*'

'

''^^''^''' *^' ^^^^^^^ *° «*^°d

In case of such foreclosmre of the plaintiffs, the
mortgagor is to redeem Hazel or be foreclosed.

In case, however, the plaintiffs redeem Hazel, Hazel
IS to re-assign to the plaintiffs all but his own twelve
acres.

The usual subsequent accounts are then to be taken , hand directions given, as between the plaintiffs Ind the'
mortgagor.

If the plaintiffs are willing to save the delay and
expense of such a decree, and to avoid the circuity ofbemg first paid by Hazel, and afterwards repaying
him, the decree may. with their concurrence, provide
for the immediate release to Hazel of the twelve acres,
and for paymg Hazel his costs, addin . these to the
plaintiff's own. Th. decree will then be in other re-
spects the usual decree for the mortgagor to redeem
the plamtiffs. by paying principal and interest due
on both mortgages, and costs, in six calendar months.

489
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BUR'.HAM V. DeNNIBTOUN.

Vendor and purchaser—Equitable execution.

W. had an interest in land as vendee but had made default in pay-

ing the purchase money and otherwise. The plaintiff B. and one

H. had executions in the sheriff's hands on judgments recovered

at law against W., H"s execution having priority. The plaintiff

B. and D. (the latter having the control of H's execution), sever-

ally inquired of the vendor whether if he purchased at sheriff's

sale, the vendor would give him the benefit of the contract, and

each had received a favorable answer. The defendant D. became

the purchaser at sheriffs sale at a fair price. Meanwhile, the

vendor had brought an action of ejectment to put an end to the

original contract ; and after the sheriffs sale executed a writ of

habere facias possessionem, but subsequently accepted D. as the

assignee of the contract, and received payment from him of

arrears without objection by B. Two years afterwards B., who

had kept alive his execution against W's land, filed a bill against

D., claiming that he, B., was entitled to a lien on the interest ac-

quired by D. in the land under his agreement with the vendor.

Bill dismissed with costs.

This cause came on to be heard before His Honor

V. C. Mowat, at Peterborough, in the spring of 1866.

Mr. Blake, Q.C., for plaintiff.

Mr. Boaf, Q.C., and Mr. J. F. Dennistoun, for the

defendants.

Mowat, V. C.—The bill in this cause seeks relief in

respect of a lot of land in the township of Otonabee,

and of certain lots in the village of Keene. The only

controversy at the hearing was with reference to the

Otonabee lot ; and the adverse parties to this contro-

versy are the plaintiffs, on the one side, and the

defendant Bobert Dennistoun, on the other.

The lot belongs to the University of Toronto ; and

Joseph West, since deceased, entered into an agreement,

in 1855, for the purchase of it for ^6325, payable one-

tenth down, and the balance with interest, in nine

equal annual instalments. The instalment due in 1856

was only paid in part. Still less was paid in 1857 ; and
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nothing was paid afterwards. In 1861, the vendee, or 1865.

his representatives, allowed the lot to be sold for taxes, Burnham

and the College was obliged to pay 'lo redemption oennutoun

money.

The plaintiff's claim in respect of the lot is on an
execution at the suit of two of the plaintiffs, Mein and
Brouse, against the lands of Joseph West, in the hands
of his administrators. This writ was placed in the

sheriff's hands on the 25th of January, 1862, and the
interest of the plaintiffs Mein and Brouse therein, was
assigned by them to the plaintiff Elias Burnham, on
the 4th ofMarch, 1862. Burnham immediately notified

the University of this assignment.

Long before this writ was issued, there had been a writ
against West's lands in the hands of the same sheriff,

at the suit of one Humphreys, on which the sheriff had
advertised the lot ; and, failing to obtain a purchaser,

his return was, in part, "lands on hand for want of

buyers." This writ either Burnham was not aware of

when the plaintiff's writ was delivered to the sheriff, or

he considered it as abandoned and unavailing. How-
ever, afterwards, namely, on the Ist July, 1862, a writ
of^. fa. and venditioni exponas was issued by Hum-
phreys, and delivered to the sheriff, endorsed to levy

56346 12s. 2d., besides costs, interest, and sheriff's

fees.—ifein v. Hall, (a). The validity of this writ is

not now contested.

On the 23rd of May, the College solicitors wrote to

Burnham, stating that they had been instructed to

take proceedings to recover the purchase money ; and
they intimated that they were about to bring an eject-

ment to put an end to the contract.

On the 26th of May, Bxwnham replied, stating that

he wished to make the land available under his execu-

(a) 13 U. C. C. P. 5i8.
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Burnham unless it brought more than enough to satisfy his writ

;

Dennlstoun and that, in case he bought, he would at once make
arrangements to satisfy the University the balance of

the purchase money ; and he gave several reasons for

not paying until then. On the 10th of June he wrote

again to the same effect.

About this time Mx.Dennistoun, who had the control

of Humphreys' execution, opened negotiations with the

College, with a view of making the property available,

for Humphreys' benefit. For this purpose he meant

to buy under Humphreys' execution, but he intimated

that he did not consider that the deed he would obtain

from the sheriff would pasd much title ; and he there-

tore desired the College to put an end to the contract

before recognising him as their vendee, and before he

paid to the College any money.

Judgment,
On the 18th July, Mr. Burnham having become

aware oiHumphreys' w£ii,\}xoiQ to the College solicitors

respecting it, informing them that the property was

advertised to be sold under Humphreys' writ, on the

29th instant ; and that to protect his own interest he

might have to buy at the sale ; and he wished to know

whether, on production of the sheriff's deed, and pay-

ment of the balance of West's purchase money, the

College would convey the lot to him {Burnham).

On the 21st July the solicitors replied, stating that

they had commenced proceedings in ejectment, with a

view to put an end to the existing contract ; but that

the Bursar would give a deed to any one who would

then pay the balance of principal and interest, and all

costs.

Dennlstoun, however, and not Burnham, became the

purchaser, at the sale . His purchase moneywas£302

;

and on the 18th of August, 1862, the sheriff executed
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a deed purporting to convey to him all ^esi's interest 1865m the land. The lot was at this time unoccupied; and ^~Y^some time in the following November the College DennLTn
appears to have got formal possession of the lot from
the sheriflf; under a writ of hah.fac. pos. In Decern-
ber, Dennistoim was accepted by the College as
purchaser of the lot, on condition of his paying the
arrears of principal and interest due to the College on
WesV8 contract, with all the costs which the Collecre
had incurred. This he did, and accordingly he wa8,on
the 22nd of December/entered in the CoHege books as
the assignee of the contract. Though that was the
form in which the transaction was entered in the College
books, Dennistoun appears to have been under the
impression that he was accepted and entered as a new
purchaser.

The University was a party to the bill' originally, but
was dismissed at the hearing with costs, at the instance Judgment.

of the plaintiffs.

The bill sets forth Dennistoun's purchase at the
sheriff's sale, but says nothing of the subsequent
transactions with the College. The prayer is, that it
may be declared that the plaintiffs are entitled to
equitable execution against the land, and that the land
IS hable in this court for the payment of their debt, and
that it may be sold to pay the same.

The plaintiffs' claim, as it appears in the light of the
fects in evidence, has certainly not much equity in it.

Mr. Burnham expressly declined to pay the College any-
thing without first purchasing the property at sheriff's
sale, and he endeavoured to induce the College to re-
cognise the purchaser under an execution against WesVa
representatives, the very thing he now complains of
their having done. He knew of the sheriff's sale before
it took place, contemplated purchasing thereat himself,
and had the same opportunity of purchasing that Mr!
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'Bu,;hai^ to the sale until two years afterwards, when this suit

Dennl^toun. was instituted. Without a word of warning that we

hear of, he allowed Dennistoun to be recognised by the

College as the transferree or purchaser, and for that

purpose to pay a large sum of money and assume a

personal liability to the College for the unpaid balance,

Dennistoun thereby preventing a sale by the College

to a stranger. The plaintiffs do not allege that the

property was worth more than the sum given by Den-

nistoun at the sheriff's sale, over and above what

was payable to the College ; nor do the plaintiffs now

dispute that Humphreys, by virtue of his execution,

had at this time a prior lien to theirs. But they claim

to have discovered since t'hat Burnham himself, and

Dennistoun, and the College, were all technicaflly wrong

as to the course which should have been pursued ; that

the course actually taken, though it did injustice to

Judgment, nobody, was irregular and invalid ;
that the effect of it

was to give Burnliam the first lien on the property after

payment to the College ; and that Dennistoun^s interven-

tion and payment of his own money, and assumption of

the balance demanded by the College, have but served

to keep alive the original contract for the plaintiffs*

benefit, and to the injury of Dennistoun himself.

Is this contention well-founded ? I do not think

it is.

At the time of Dennistoun'a recognition as purchaser,

the College had a clear right to resume the property

and rescind the contract. An action of ejectment had

accordingly been brought by the College, judgment

therein had been obtained, and a writ of hob. fac.

pos. had been issued and executed, for the express

purpose of acquiring the right of selling the property

to a new purchaser, as the College solicitors declared

to both Burnham and Dennistoun. By these proceed-

ings, the right of West, and of the plaintiffs and others
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claiming throngh or under West, was as eflFectually put 1865
an end to as if no such right had ever existed. Was, '^^
then, the right ofthe plaintiffs revived by what occurred DennisJa
subsequently ?

enmstoun

After the contract was at an end, the College might
undoubtedly have sold to any stranger, either on the
same terras as the contract with West provided for, or
on any other terms. Or they might have agreed to
give any stranger the benefit of the contract. West, or
those claiming under him, could not have complained of
this, so far as the College was concerned, for all right
against the College had been forfeited. They could not
have complained of it as concerned the purchaser
because there would, in the case supposed, have been
no privity between them and the purchaser. Now on
what principle cm Dennistoun be held, because he had a
sheriff's deed, to have been in a worse position than a ,ud™.nt
pertect stranger would have been in, who had no deed ?

If Dennistoun had been guilty of any fraud as
against the plaintiffs, I could understand the plaintiffs'
contention. Or if he had occupied any fiduciary or
quasi-fiduciary relation to the plaintiffs, when he
enterci into the transaction with the College, theplain-
tiffs might claim the benefit of his proceedings. But
neither fraud nor trust is pretended. Just before
the transaction of which the plaintiffs claim the
benefit, they had clearly no interest at law or in
equity in the property, and both the College and
Dennistoun occupied antagonistic positions to them.
What, then, was there to proven t the College and Dennis-
toun from dealing with the property in any way they
could mutually agree ? What right had the plaintiffs
to interfere with them ? The transaction was clearly
not intended by either party for the plaintiffs' benefit;
and if not, what have the plaintiffs to do with the form
which either party, or both parties, gave to the
transaction f

::ii:

"
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1865. The Bursar, indeed, in his evidence stated, that " Mr.

Burilham' Denuistoun would not have been placed in his present

DenJstoun. position, save jn the assumption that he was by virtue

of the sheriff's sale the transferree of West." But if

the Bursar was under any misapprehension as to the

legal value of the sheriff's deed, he was in no ignorance

of the facts on which its legal value depended ; and if

he was under any misapprehension of the law, such

misapprehension is not pretended to have been produced

by Denniston, or to have been known to him, or to have

been shared by the solicitors who advised the Bursar.

Dennistoun, indeed, had frankly told them how little

importance he attached to the sheriff's deed. It is not

pretended, either, that the Bursar was under a mistake

about the position of the * College in the matter

;

for when the solicitors advised him respecting Mr.

Dennistoun's proposal, they expressly stated that the

College was at liberty to sell to any one. Could the

College now set up this alleged misapprehension of the

Bursar as against Dennistoun ? The College, however,

is (^uite satisfied with the transaction. On what

ground of equity can the plaintiffs be entitled to take

advantage of the Bursar's supposed misapprehension,

when thci College neither could do so, nor desires to do

so ? I am quite unable to perceive any.

It is unnecessary to remark upon the other objections

which were urged against the plaintiffs' rightto relief.

The bill must be dismissed as against Dennistoun

with costs. The plaintiffs must also pay the costs of

the other defendants, so far as the suit relates to the

Otonabee lot.

Judgment.
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Moore v. Clark.
'

i?Hi.

Equitable Estate—Lien—Fieri facias.

"^hlZt^f'
°^^"?/''"'"

°J
««qu«tration is plural in the sheriff'sha^ds t forms a hen on the defendants' equitable estate, from theda^e of such dehvery and not merely from the date of he pl^n!

tifiTs filing a bill to enforce the same.

This was an appeal by the plaintiffs from the report
of the Master at Hamilton.

Mr. B. Martin, for the appeal.

Mr. English, contra.

Hatherton v. Bradburne (a), Dundas v. Dutens (b),
McCarthy v. Goold (c), Morrogh v. Hoare (d), were
amongst other cases, referred to.

'

»

MowAT, V.C.-The plaintiffs were declared by the , .decree to have a lien on the equitable interest of the
'^^'""*•

defendant Clark, in the rents of certain lands mentioned
in the bill, for the amoutit of their executions at law.
Ihe decree contained the usual directions to the Master
to enquire as to other liens and incumbrances, "on the
said equitable interest ofthe defendant in the said land
^nd premises;" and ordered a sale "of the equitable
interest ot the defendant in said premises."

The legal estate in the premises was outstanding:
bu It was admitted that GUrk was entitled in equity
to the rents and profits for five years.

Before] the plaintiffs' claim accrued, a writ of
sequestration was in the sherifl's hands against Clark,
and several

fi. fas. against goods. The sheriff had

(a) 13 Sim. 599.

(c) I B. & Bea. 387.
(6) I Ves. Jr. 196.

(rf) 5 Ir. Eq. 195.
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given notice of the sequestration to the tenants of the

property, immediately on receiving the writ. The

Master found that all these writs had priority to the

plaintiffs' ; and it was from this part of the report that

the plaintiffs appealed.

It was contended on behalf of the plaintiff? that no

lien on a debtor's equitable estate is created, by the

mere delivery of a writ ofexecution to the sheriff"; and

that a bill by such creditor is necessary, not only to

enforce such a lien, but to create it. The authorities

cited do not support this contention ; and the reverse

was distinctly recognised as the law in the late case of

Gore V. Bowser (a).

It was further contended that a writ against goods

was not sufficient to give a lien on Clark's interest ; and

judgMent ^^^^ * "^"* against lands was necessary. But Clark's

interest was for five years, and was therefore a chattel

interest ; and a writ against goods was, consequently,

the proper writ for obtaining a lien upon it.

Then it was argued that a writ of sequestration did

not bind the interest which the debtor had; that such

interest, a right to receive the rents was, a mere chose

in action ; and McDowell v. McDowell (&), and other

cases were referred to. But on this point it is sufficient

to say that, I think, the debtor's title to the rents and

profits for the five years gave an equitable estate in

the land for that period. Co. Litt. 4 b. Plenty v. West (c).

The appeal must be dismissed with costs.

(a) 3 Sm. & Gifi. i.

(c) 6 Com. B. 201.

(6) Ch. Chamb. 140.
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1865.Clarke v. Eitchey.

Principal and Surety.

A. guaranteed to B. (a creditor nfr \ ,.«.,* •

The bill in this cause was filed bv James P rin.h.

City Bank seeking to remove Lee from the office oftrustee
;
the appointment of a receiver of tLtZ ofcertain real estate conveyed by mtche, to secure thecreditors of his son John Bitchey the younger and torestrain The City Bank from payin/the l-ents of ^

portion thereof, to any person oL'r tL^thJ receive

'

It appeared that Bitchey the younger, having become
involved in the course of his business as d;y goods

with his creditors at the rate of Ts. 6d. in the ±* on
givmgnotes,atcertaindatestobeindorsedbyrresp;^^

the plaintiff m consideration of five per cent on th^amcHint so indorsed for: and by way'of secunng hplaintiff against such indorsements Eitrh.y the o,dor

plaintiff had agreed with i^i^e^^eyjunior, in addition to
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1865. the five per cent, for snch indorsements, for payment of

'

-^i^j^g
"
his own demand against hitn (i2i«c/i<?j/ junior) in full.

V.

Upon this being discovered by the defendant Kitchey,

he refnsed to recognise the claim of the plaintiff, and

thereupon the present suit was instituted.

Evidence was taken before the court. One Jame»
* Brown, the head clerk of the plaintiff, was examined as

a witness; in the course of his examination he stated:

«'It was settled a few days before the 4th of June, that

the plaintiff" was to indorse. I do not know why the

notes were dated 1stMay ; I think they were ante dated.

The deed of 24th April was aba .doned about the 5th

of May, the day named in the deed. The deed of 24:th

April "was executed by some Montreal creditors only

;

some Montreal creditor refused to sign it. Ritchey was

,
in Montreal getting it signed ; there was some conversa-

tion among the creditors while the dee. I of 24th April

was in progress, as to who was to indorw ; the name of

Wakefield, 'Coate d Co.^ was mentioned. Ritchey went

statement. Tound with me to most of the Toronto creditors when
they signed. I got the signatures of the Montreal

creditors myself, with the exception of two only, I think.

None of the creditors whose signatures I obtained asked

• what the plaintiff was to get, and I made no representa-

tion upon the subject either in Montreal or in Toronto.

I do not know of there being any desire to mislead or

misinform the creditors or any of them. It was not

stated, so far as I am aware, that the plaintiffwas getting

only 78. 6d. in the £, as the creditors wonld hardly

have believed it. It is generally understood in Mon-
treal, upon composition with creditors, that the creditor

who indorses for the debtor is to be paid in full ; he is

sometimes paid in full and gets a commission besides.

The "plaintiff agreed to give Ritchey goods to continue

his business, and he did get goods for some time after

the composition. It was part of the agreement that the

plaintiff should be paid in full, and that he should

furnish goods to Ritchey and assist him, and that

Ritchey should remit money from time to time by draft

through the City Bank. * * * I do not think that

goods being furnished by the plaintiff to Ritchey would

preventother merchants from furnishinghim withgoods,

but rather the contrary. I think they would not be

deterred by knowingof the plaintiff being paid in full,
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if the plaintiff furnishod Eitchey with a quantity of 1865
goods; I believe he did get other goods in Montreal." ^-^^
The other more important parts of the evidence

'*"''''"'•

appear sufficiently in the judgment.

Mr. Fitzgerald, for the plaintiff.

Mr Gwynne, Q.C., a,.d Mr. R. p. Crooks, for
defendant Ritchey.

Lee V. Jones, (a), Railton v. Mathews (b), Blest v
Broion (c), Palk v. Clinton (d), Field v. Lord Donough.
more {e). North British Assurance Co. v. Lloyd (/)Boyd V. Hind (g), Duffin v. Orr (h), were referred to!

SpRAQOE,V.C.-TheqHe8tion8 presented fordccision
in this C11H8 arise out of certain indentures afad an ^"''fi-sn*-

agreement to which John Ritchey, junr., a person
carrymg on business in Toronto, as a merchant, was
a party, with a view to making a composition with
nis creditors.

The first deed bears date 11th March, 1862, and was
made by Ritchey to one Linton and the defendant Lee
as trustees for the general benefit of all creditors pro
rata; no security for payment is provided for: and the
only compensation was five per cent, to the trustees to
remunerate them for their trouble. Nothing appears
to have been done under this deed.

This wasfollowedbyaninstrumentcalledan agreement
dated 24th April, 1862, between Ritchey of the one part
and his creditors, who should come in before the 5th
of May, of the other part : in case all should not comem before the 5th May, the instrument was to be voidThe instrument provided that the creditors should
receive 87^cent8jnjheJUess five per npnf Notes

:in

(a) II Jur. N. S. 8i.

(c) 8 Jur. N. S. 6oi.

(e) I D, & War. 227.

(e) 3 Jur. N. S. 566/
VOL. XI.

(b) 10 CI. & F. 934.
\'i) 12 Ves. 56.

(/) 10 Ex. 523.
(A) I Clk. & Fin. 253.

35

I
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1866. were to be given to tlie creditors coming in, and to be

Clarke indorsed by some responsible person or persons : the

Riteiiey. five per cent, was lo be paid to the indorser : no indorser

was named. Some only of the creditors camn in under
this instrument, and it was considered to have lapsed.

Another instrument, substantially the same in its

terms, was afterwards contemplated by Ritchey and
his creditors ; and rhe plaintifi* in this suit was given

out as a probable indorser ; and, in order to secure

such indorser, a conveyatice was made by John Ritchey,

the principal defendant in this suit and the father of

Ritchey the trader, to the defendant Lee, one of the

trustees named in the indenture of March. This
indenture bears date 15th May, 1862, and conveys to

Lee several properties in the City of Toronto and one
in the Township of York. It recites that the creditors

of Ritchey the trader had agreed to accept composition

Judgment, uotcs, indorsed by a responsible person or persons, not

naming the rate of composition, or the indorser. The
pr :.cipal trust is to apply the balance of rents and
profits to be received by the trustee, after providing

for the payment of certain expenses and charges, " to

the payment of the said composition notes, to be given

by the said John Ritch^ the younger as aforesaid."

The last instrument in the case, is an indenture

bearing date 4th June, 1862. The parties of the first

part are the trustees named in the deed of March;
Ritchey the trader is the party of the second part ; and

the parties of the third part are " the several persons

creditors of the said John Ritchey the younger, who
shall execute these presents." It recites the trust deed

of March ; that the parties of the third part had agreed

each with the other, and with Ritchey the trader, to

accept from him, in full payment and satisfaction, 37^
cents (" less five per cent, to be paid to the person or

persons indorsing the notes, &;p.,,") in the dolJarj payable

by the promissory notes ot Ritchey the trader, indorsed
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by a responsible person or persons, at six, twelve, and6.^hteen months, from 1st Maj preceding; it thenrecues that Jan.s P. Clarke, the plaintiff, h d1 eedo mdorse such notes
; and that the credito; had ag dto accept them; and to authorize the trustees underdeed ot March to reassign to Ritchey, and the trultproperty is thereby reassigned.

deed'ot-'tllT t7Z^'
'^^' .°"'^^^'" the indemnity^eed ot the 16th May, nor in the composition deedol 4th June, is any provision made for the security ofClarke s own debt against the trader. He is to secureho debt ofother creditors and to be indemnitieragain tthe.

;
but as to his own, no provision is made f andfurthe

.
he is no party upon the face of either of thesedee s o any agreemout to accept a composition o hi!debt. It IS sa,d that this is to be inferred, because underthe agreement of April, to which he beJame aTartytwas to receive the same composition as other cred to ^ Iua«.e„.But h,s position was very different under the two deeds

."

the composition he was to receive under the first was tc^he secured to him. What he was to receive under theother, whatever it was, was not secured: and 7s 6din the ^secured might be better than 20s in he iunsecured I incline to think that the consideratln
for indorsing was five per cent. ; not that pe centreand an agreement that his own debt should'b pa dt '

full besides; and that it would be properlv so unlr
stood by the other creditors; becauseVvepe'r cent was"to be the compensation to the person indorsTng," andsuch person might be a creditor or might not.

'

.

It was certainly material to the other creditors thatC^rke should, like them, be paid a composition onlybecau e they were entitled to the security of the trader

m stiii,un.essitist;;b;-;i;,^;f^:;?;^,^
tor It .8 not expressed, unless implied from their nature

t
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1865. or their provisions, or from tho position of the parties,

there is nothing upon the face of the instruments to

oblige Clarke to take a composition. It may of course

be implied, and I have no doubt would be implied, if he

stood upon the same footing as the other creditors ; but

he did not : his position was essentially different ; and

it is not without significance that, while the last deed

recites what persons are to receive a composition, and

though his name is introduced in the deed, he is not

included among those who agree to accept it, either in

the recital or in the operative part of the deed. It is

true that he is not described as a creditor, but it isclear,

from the evidence, that thecreditorsgenerally knew him

to be one, and his name appeared as one in the instru-

ment of April. From all that appears on the face of

the instrument it might have been well understood that

Clarke was to receive five per cent., by way of compen-

sation for securing by his indorsement the debts ofother

Judgment, creditors, and to receive, if he could get it, payment of

hisown debt in full, because it was unsecured. His own

debt was about $1,250, the debts ofthe creditors about

$25,000.

11
-^

But in fact, as appears by evidence aliunde, it was

not so understood, at any rate by some of the creditors,

in a letter written by Clarke to Ritchey 8th April, 1862,

he says "George Stevenson has been threatening a good

deal, and saying that if they did not hear from you at

the end of the week Linton would go up and wind up

the estate." In a letter pcst-marked, 11th April, 1862,

he says, " I have just heard that Linton goes up to-night

about your affair." * * "Xinfon hasjust this moment

looked in and 1 told him that I was inclined to indorse

7s. 6d. I did not wish to put it to him positively, and

you will put it to him that I will accept the same

myself; and that out of the 7s. 6d. they must pay my

five per cent, for indorsing."

It would not be a very violent presumption to infer
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that mchey did act upon ChrkeVm^geation and put 186510 Lmton th^t, though he might indorse, he would ^^
still accept the same composition as the other creditors; ruS,and mchey is called as a witness, and states that he

"'

actually did so, and that on a subsequent occasion he
made the like representation to other creditors • he
names only one, a Mr. Fraeer. He says also, thatrom the first it was agreed between him and Clarke
tnat Clarke was to be paid in full.

It is objected that Ritchet, is not a competent witness

f^fT^^'!J'''
'^^'"''^ ^' ""'^ '*''«°^' but still he doesnot all withm any of the classes whose incompetency

s retained by the statute. The most that can be said
18, that it Rttchep the elder is discharged from liability
by reason of his son being discharged, the son alsomust be discharged, if the same grounds are made to

father, would have no direct effect in discharging theson
;
nor would the evidence of the son given in thissui be readable in favor of the son in another ruit'owhich he might be a party.

f.lH^'"-ll'"'^?*'^^^^*^^^^"^^b^«°'-«^«rred,arecases
fal ng withm the well established rule, that creditor!
parties to a composition with a debtor, and stand

W

upon the same footing as other creditors shall, if theymake a by bargain with the debtor to receive 'a arger
composition forfeit not only the excess, but the com

Hunt (a), Lord Wynford states the rule thus • "These
agreements for composition with creditors, require the
trictest good faith. If I see a man acquainted w ththe circumstances of the debtor, agreeing to si^n apaper under which he is to be satisfied with 10s. in the

J T. r^
^® ^^^ exeicised a judgment on the

subject. Am Inotcheated ifheprocnrpsanofh..*. ~i-

(rt) 5 Bing. 432.
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him lOs. more ? " In Howden v. Haigh (a), Coleridge,

J., observed, " The principle of the case is that of

entire good faith, which tlie creditors have a right to

expect from each other and from the debtor." Similar

language has been used by many English judges; what
I have quoted seems particularly applicable to this case.

Clarke, as I judge by his letters, was on a footing of
intimacy with Ritchey; and appears to have made
himself acquainted with the state of his aflfairs, for in

his letter of the 8th of April, 1862, he says, " I have
your last two letters. I am afraid nobody will take

68. 9d., but I think you arc quite able to pay 7s. 6d.,

at 6, 12, and 18, in the way you propose."

Jadgment

There was not that good faith between Clarke and the

other creditors, which the law requires; he authorized a
direct misrepresentation to be made to one; and it was
made to that one, and at least to one other. In the

last case to which I have referred, Lord Denman
approved of Knight v. Hunt, and added, " If other

creditors are deceived it is immaterial in what part of
the transaction the deception is practised, the whole is

avoided." It has been held that where a creditor

having security on real estate, refrained from executing

a composition deed until he had realized hissecurity, for

the expressed and avowed purpose of retaining his right

to make his security available, for so much of the debt

as should not be discharged by the composition, and he
declared that he would not come into the composition

unless he was allowed to make his security available

for tiie residue of his debt ; all which he had, as Lord
Langdale held, a perfect right to do ; and although, as

the learned judge said, he appears to have understood

that the stipulation was to be made known to all the

creditors; and although when hesigned the composition

deed he stated to the person who asked him to sign

(a) II A. & E. 1033.
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the fact of his intention to avail himself of his securities ^TTT'was not so stated as to guard other creditors from being Smisled, although he had acted with perfect good faith
"

he was decreed to account for the amount realized by
the 8ecur,ties. Cullingworth v. Loyd (a)-This case is
referred to by Mr. Forsyth in his treatise on the law
re.ating to composition with creditors, as authority
for the proposition (which it seems to sustain) that 'a
stipu ation for receiving anything beyond what other
creditors receive must be made known to all the
creditors; and it must follow, I apprehend, that any
untrue representation by a creditor, made to any of the
other creditors, whereby they may be induced to sign
he composition deed, will vitiate any agreement con-
trary to such representation made between such ere-
ditor and the debtor, for the benefit of the creditor.

All this, however, goes nofurther than this,that what
Clarke w'as to receive, if anything, under the composi- J"''^-'""-

tion deed, might be forfeited at the instance of other
creditors or of the trustees, and that his whole debt
against tlie trader might be forfeited. And if Ritchey.
the father, had guaranteed that debt, it would follow
that he would be entitled to relief. What he has guar-
anteed is the payment ut the composition to the other
ci-editors. It is true that it is for the protection of
Clarke, md if Clarke had misled hi.n, he would have
been entitled to relief. I have said that I see nothing
in the instruments, or the position of the parties to
confine Clarke to a composition. If there were,
Ritchey the father would be entitled to the benefit of
It. If the creditors are entitled to be relieved, it is
because they may have been induced to come into the
composition by the representations of Clarke, as to his
own position.

(a) 2 Beav. 385.



flT

I

i'"

508

1865.

CHANCERY REPORTS.

Clarke
r V.

Ritchey,

But here this question arises, not only are the cred-

itors relieved, but the debtor, though particeps fraudis,

is relieved to the extent, in the cases I have seen, ofhis

own debt to the creditor he has preferred. If he is

relieved to the extent of the new debt contracted, as

between hiin and the preferred creditor in the new

character of guarantor assumed by the latter, then it

would follow that the guarantor over woiald be relieved

also. This is a case of principal debtor, surety and

surety over. It cannot be that the primary surety, who

has by conduct discharged the principal debtor, can

still look to be indemnified by the surety over.

And this brings me to what seems to me to be the

turning point in the case. Clarke has forfeited the debt

which he has sought to realize in full, contrary to his

representations. As part of the same transaction,

Clarke assumed a new character,creating a new liability

from the trader to him. Putting the elder Ritchey for

the moment out of the question, could Clarke, if com-

pelled to pay the composition to the creditors, have his
Judgment,

^.g^g^j^ ^g gm-ety agaiust Ritchey the trader; or, is

that part of the transaction vitiated as well as the

other ? If the rule were simply that a creditor making

a private bargain with his debtor, should make nothing

of it, I should know where to stop; but it goes further,

and upon the principle of public policy; and works a for-

feiture of that, which, if he had acted correctly, he would

have been entitled to. Why does he lose that, unless upon

the principle that the whole transaction is tainted by the

fraud. I find it difficult to stop short and say that the

creditor cannot recover even the amount of composition

common to all thecreditojSjOutofhisdebtororhisdebtor's

estate, but he may recover against him tlie composition

which he may have to pay to other creditors, and which

hisownrepresentationsmayhaveinu :ced themto accept.

I might say certainly that I find none of the cases go

that length ; but if the principle upon which they

proceed iu lis proper application carries tne that length,

I must apply it. The language of Lord Wynford in
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continuation of that which I have already quoted is 1865
apposite « Perhaps there is no case exactly like this;
but as no two cases are ever alike in all respects, the'
best way is to extract a principle from analogous
decisions." This distinction might be suggested, that
so far, what has been forfeited has been the whole of
the debt, as to the payment of which representation has
been made, but that distinction does not satisfy my
mind as a sound one. It proceeds upon this, that such
a forfeiture is punishment enough; but the principle is,
that the whole transaction is vitiated. It appears to
me that the whole is part of the one transaction. It is
so put by Clarke himself. I will indorse, and yet I will
receive a composition: say this to a creditor, to induce
him to accedf to the same composition. Now the right
ofany creditor upon this is to repudiate the composition
deed ii he thinks fit, Pendlebury v. Walker (a) ; it is
vitiated by the vicious bargain between Clarke and the
trader. The notes, the due payment of which is
guaranteed by Ritchey the father, lose their character
as binding composition notes, and may be enforced or
repudiated at the option of the creditors. I do not
see how I can arrive at any other conclusion than that
the whole is one transaction, and that the same prin-
ciple applies to all; therefore that Clarke could not
recover against Ritchey the trader. I have already
said that if so, he cannot ir --opinion recover ae^ainst
Ritchey the guarantor.

"

I must necessarily place my decision upon the grounds
that I have indicated; or I must have given a decree to
the plaintiff. Thecasenearestinitscircumstancesisthat
of Pendlebury v. Walker; but in that case there was
actual misrepresentation to the parties, who stood in the
like position with Ritchey the defendant in this case

;

whichwas a clearground for relieving the parties to whom'

n

J
i
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Judgment.

(a) 4 Y. & C. 440.
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the represBntation was made. Here there does not seem
" to have beenany misrepresentation to Ritchey,nordoeshe
by his answer say there was : he only says that he was
not informed that Clarke was to receive more than
the guaranteed creditors ; and that if so informed he
would not have executed the deed of 15th May. I have
already said that I think he had no right to conclude
that Clarke was to accept the 8f.me, or any composition.

I am not however so clear against Ritchey upon the

point arising out ot the ordinary law of principal and
surety, that the surety must be put in possession of all

the facts likely to affect the degree of his responsibility.

It may be that the agreement between Clarke and
Ritchey the trader, ought to have been disclosed to

Ritchey the surety ; but I do not rest upon this,

because he had no reason to suppose but that such
agreement did exist. In truth it needed no agreement

;

the interenco I think would be that Clarke was not

upon the same footing as to composition as the

guaranteed creditors.

In the view that I take of the case and of the law
bearing upon it, I must dismiss the plaintiff's bill and
with costs.

The cause was afterwards re-heard before the full

court, and the decree was affirired, his lordship the

Chancellor and Mowat, V.C., being of opinion that the

deed of the 16tli May, 1862, was by its express terras

only available in case of a composition with all the

creditors; and that, as the plaintitf was not to accept a

composition for his debt, no liability under the deed

had ever arisen, on the principle thus stated by Lord
Westbury in Blest v. Brown (a) : " It must always be

recollected in what manner a surety is bound. You
bind him to the letter of his engagement. Beyond

(a) 8 Jur. N. S. 602.
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the proper interpretation Of that engagement you have
no hold upon him. He receives no benefit and nocon-

511
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ClarkeBMeration. E- is bounu therefore merel/accordrng to S;
thepropermeanmgandeffectofthewrittenengagement
that he has entered into. If that .vritten agreement is
altered m a single line, no matter whether it be altered
lor his benefit-no matter whether the alteration be
mnocently made-he has a right to say 'the contract is
no longer that for which I engaged to be surety; you J"^.me„t.
have put an end to the contract that I guaranteed, andmy obligation, therefore, is at an end.'

"

Decree aflBrmed with costs.

Si '

Mitchell v. Ritchey.

Voluntary deeds— Trusts.

A voluntary grantor of real estate is not chargeable, at the suit oftheobjects of the bounty, for rents of such estate subsequently re

Real estate was conveyed to three trustees in trust for the settlor forhfe. w.t^ remainderfor his children
; two of the trustees'i d aid

hL h" rf"""'
^'""'""^ """"^'^'^ "•»•' '^^ ^""'•ving trustee

tru t LT ""^'^^^V?;'"
''"*'" h'-'l-'-ble interest for life, in

^TJZ^ IT '^;'^'''°' '*'"' '""^ *™^'«« should thereuponappomt the settlor and his son co-trustees in the place of theL
theT;? Tr.' '"' ^'^^"''^ '^^^« '"^^ ^"^^^^ management duringthe settlor's life time to the son.

**

The release which was without consideration, was accordingly exe-
cuted, and the appointment of co-trustees made. The son. with

t^^::Zl:'
"'" '"""^' ''''''''' ''^ -'^' b- -'-pp-

Held that the other trustees were not bound to make good the loss.

This cause was heard before His Honor V. C. Mowat
at Toronto, on the 5th June lase.

m^Z!r^^^^''^^^^^T:
^" *^^ 21st April, imi,John

Mc.ey, senior, one of the defendants, and his wife Ag-
nes, since deceased, conveyed the property in question
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to the defendant William Augustus Baldwin, and two

others since deceased, their heirs and assigns, in trust

to the use of the grantors respectively for Ufe, and after

their death in trust for Isabella Ritchey and Jane

Ritchey, daughters of John Ritchey, senior, their heirs

and assigns, as tenants in common ; and in case either

should die without issue, then in trust for the survivor

and the defendant John Ritchey the younger, their heirs

and assigns; and in case Isabella and Jane should both

die without issue, then in trust for John Ritchey the

younger and James Ritchey, their heirs and assigns.

The deed contained a provision whereby, for the

better carrying on of the trusts therein declared, the

said trustees, or the survivors or survivor of them, in

case of the death of any one or more of them before

the accomplishment of the said several trusts, were em-

powered and authorized to nominate and appoint one

Statement.! or more trustee or trustees to keep up the number of

three trustees.

Before the 30th of January, 1854, Agnes Ritchey and

two of the trustees had died: Isabella Ritchey had

married Robert Wright, both of whom were defendants;

and Jane Ritchey had married Robert Mitchell, and

died leaving the plaintiffs her only children. The plain-

tiffs were minors. Mitchell, died in 1863.

On the 30th January, 1854, Ritchey senior executed

a voluntary deed, expressed to be made between himself

of the one part and the defendant Baldwin of the other

part, conveying to the latter Ritchey's equitable estate

for life in the property, in trust, as to the yearly sum

of dei50 of the yearly rents, to invest the same in such

. manner and upon such security yielding interest as

Baldwin might think advisable, for the purpose of

forming a fund with which, at the end of twenty-one

years (the period for which it was therein stated that

Baldwin vf&K about to lease the premises) , the buildings
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or improvements made, or to be made, thereon by the
intenaed tenants, might be purchased by the said
Baldwin, if he should think proper to do so ; and as to
the residue of the rents, after deducting the yearly sum
of ^150, and as to the yearly interest upon the said
yearly sum of ^150, to hold the same in trust for the
said Isabella Wright and the plaintiffs ; and in trust
for the other and subsequent purposes in the deed of
1837 declared.

By another deed bearing date the following day
(31st January, 1854,) BaUwin appointed the defend-
ant llitchey senior, and his son John Ritchey junior,
co-trustees under the deed of 1837. On the 31st
March, 1854, the irustees executed leases of the trust
property to various persons for twenty-one years at an
aggregate rental of $1,400.

These rents were from time to time received by statement
Jiitchey junior, with the consent of the other trustees.
He made payments thereout to Mitchell on account of
Jane's share, and ,to the defendants the Wrights on
account of Isabella Wright's share, and retained in his
own hands the ^150 a year mentioned in the deed of
30th January, 1854. He afterwards became insolvent
and the money was lost. It did not appear that Baldwin
had any notice that these moneys were so retained

;

or any notice of Ritchey junior's insolvency.

Mr. Wilson was the solicitor, under whose advice
the transaction of 1854 was carried out; and in his
evidence he gave the following account of the object
of the transaction, and of the circumstances under
which it took place

:

"The first proposal, according to my recollection, as to
the deed of January 30th, 1854, was, that the life estate
should be conveyed absolutely to John Ritchey junior,
and that the rents might accumulate in his hands to pay
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1865.

Mitchell
V.

Ritchey.

for the buildings a^ the end of the leases that were to

be given. Ultimately, this course was not taken, but the

intention at the tipie of the execution of the deed of

January 30th, was that Mr. Ritchey junior should be
trustee, and that he should have the management of the

property during his father's life time, and that the rents

should accumulate in his hands for the purpose I have
mentioned, to the extent provided by the deed. When
John Ritchey senior executed the deed of his life estate

on the 80th January, 1854, it was intended that J.

Ritchey junior and J. Ritchey senior should be ap-

pointed trustejs. It was a condition of parting with

his life estate. The intention w.,-' also to relieve Mr.
Baldwin of any further trouble in connection with the

estate by means of this arrangement."

" I think Mr. Baldwin did not act after Mr. Ritcliey

junior's appointment ; for whatever he did was through
Statement, me. He did not in person attend to such matters. He

did not reside in town ; ana it was not convenient foi

him to give such matters his personal attention. I have
no doubt that all the parties interested knew of the

appointment of the Ritcheys as new trustees at the time

it took place. No objection was made to their appoint-

ment. The whole transaction was one that the other

parties were only too glad of, as John Ritchey senior

was giving up his life interest for nothing." *

I

" I have no doubt that the reason I told Mr. Baldwin
that he would have no further trouble with the estate

was that Mr. Ritchey was thenceforward to be the

acting trustee. Mr. Baldwin wished to be discharged

altogether. I think Mr. Ritchey senior would not

have given up his life estate, if his son was not to have

the management of the estate. I think that was his

inducement." * *

—— aiiU-rictf juuiux a sbuxii

ing from 1854 to 1860, and I think I would have been
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much more likely to hear of it than Mr. Baldwin IftfifiIndeed I think I did not hear of Mr. RitcheMs^msolvency until to-day." * '^i^ juniors M.tcheii

Ritchey.

n.I^^' ^^.u^
arrangement of 1854, including thenew .eases then executed, was considered a very advantageous one for all parties."

^

It was contended on behalf of the plaintiffs th«fnew trustees could not be appointed by a s^ i L
*

rustee until after the death of Ititchey sen^Jr Zthat Baldwin and Ritchey senior were bound to makegood the loss which had occurred. These w rHheonly questions argued at the hearing.

Mr. Ferguson appeared for the plaintiffs.

Mr. R. Crooks, for Ritchey senior.

Mr. Hector, Q.C., for Ballwin.

Mr. Fitzgerald, for the defendants Wright.

Junior.

*"'" ""^^ ^^^''^ ^' '''"•^'''' ^^^^"'* ^'^^^^^

1837 authorized a surviving trustee to appoint new
' '""'

trustees as occasion required, during the lifetime ufthe grantor, as well as after his death.

I think that Ritchey senior's conveyance of his life
estate being voluntary, he is not chargeable with the
rents afterwards received by his sou. For, after ex-ecutmg that conveyance, he could still sell his life
estftte. and apply to his own use the purchase money
wi hout accounting for it to those interested under thevo mitary deed

; Evelyn v. Tcnplar (a) ; Fuloertoft v.
Pulvertoftib); Buckley. Mitchell {c); Baking y. min,.

H'

(a) 2 Beav. 148,

(c) 18 Ves. loo.
(b) 18 Ves. 84.

(<0 26 Beav. 568.
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1866. per {d). So also he could, for his own benefit, raise

"-T^"^ money on the property by a mortgage, either legal or

.
V. equitable ; Lister v. Turner (a) ; Buckle v. Mitchell (l);

or he might lease it ; Goodriyht v. Moses (c). How,
consistently with these authorities, could he have
been charged with the rent in question if he had
received it himself ?

I asked the learned counsel for the plaintiffs, at the

hearing, whether any case could be found in which a
voluntary grantor, who could thus at any moment put

an end to the whole interest of the parties to benefit by
the voluntary deed, had been held accountable for past

rents ; and after the argument I was referred to Ellison

V. Ellison (d), Lanham v. Pirie (e), McDonell v. Hes-

ilridge (/), and Fortescue v. Burnett (</), as bearing on
the point. But in not one of these cases was the

grantor made accountable for past rents or income. In

Ellison V. Ellison, Lanham v. Pirie, and McDonell v.

Hesilrige, the settlor had reseived a life interest by
Judgment, the exprcss terms of his deed : and no question as to

his right to retain ttie income was, or could have been,

raised. Fortescue v. Barnett was t!io case of a settle-

ment of a policy on the life of the settlor. In LanJiam

V. Pirie and McDonell v. Hesiirige, also, the settle-

ments were not of any interest in land, but of person-

ality merely; and a settlement of personality, not

being within the statute, 27 Eliz., ch. 4, a disposition

of it by gift cannot be got rid of by a subsequent

sale for value by the donor, Jones v. Croucher {h).

If, therefore, Ritchey senior is not bound to account

for rents received by him, it seems to follow, a fortiori,

that he is not chargeable for wilful neglect or default in

(a) 5 Hare, 281.
(fi)

18 Ves. 100.

(c) 2 W. Bl. roig.

(d) 6 Ves. 656. I W. & T. Lead, Ca. and ed. 209.

(e) 2 Jur. N.S. 753, 3 Jur. N.S. 704.

if) r6 Beav, »tfi,
^g) 3 M. &K, 36,

{h) IS.&S. 3 5-
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Mitchell
V.

Ritchey.

«B proper, under the circumstances, for Mr

(Which on Mr. Uilson's evidence is indisputable) noground was suggested on which I could "Exempt Mrnuchey senior and yet hold Mr. Baldwin liable

Costs to all parties out of the estate.

517

LosEE V. Armstrong.

Dower.

In equity, as at law, a widow is not entitled to arrears of dna«less her husband died seised.
^ '^°''" "°-

In such a case, she is not. as a ee< r„i- .xi j

-essshehas.adeade,:^i:;S::,r;^!r:;ir"^^

This cause came on to be heard before Hie HonorV. C. Mowat, after the long vacation of 1865.

The bill (which was taken pro confesso against thedefendant) was by a widow for her dower, and fo anaccount of arrears sinceher husband's de^th. The UJian gad that the plaintiff's husband had sold the andafter their marriage, and that the property had sincebecome vested in the defendants.

plafn«^;'^-Tr'f
'"' ^°^*^«PJ*i««ff. cited, as'totheplantiffs right to arrears, Craig v. Templeton (a)-(rordon V. Gordon (6) ; Leaeh v. Shaw (c).

MOW.T. V.C^The plaintiff's husband- not havingdied seised, the plaintiff is not entitled at law
"?

(rt) 8 Gr. 483.

(c) lb. 496.

VOL. XI.

(6) 10 Gr. 467.

86

Statement.
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1865. damages for arrears, Jb««« v. Jones (a) : Hawkahaw v.

Losee Hodgius (b) ; Humphries v. Bamett (c) ; and on this

Armsuong. point equitj appears to follow the law ; Delver v. Hunter

(d) ; Park on Dower, chap. 15, p. 332. The cases cited

for the plaintiff do not bear on this point.

I think, also, there can be no costs. In this respect

too equity follows the law; Lucas v. Calcraft (e) ; Mun-
dy V. Mundy (/) ; Worgan v. Ryder, (g).

The bill alleges applications and refusals to assign

dower ; but does not say that any application was made
in writing, nor does it state when the applications were

made. For all that appears, they may not have been

made until the day before the filing of the bill. I think

that, generally speaking, as a matter of reasonable pre-

caution, the same notice should be given in cases like

this, with a view to entitling the widow to costs in equity,

as is necessary at law (vide Consol. Stat. 22 Vic.,ch. 28,

8. 7) ; though where a defendant unsuccessfully resists

Judgment, in this court a plaintiffs claim for dower, she may be

entitled to her costs without any such prior demand;
Fry V. Noble (h) ; but in the present case the defendants

have made no resistance here.

There will, therefore, be the usual decree for assign-

ing the widow her dower, but no account of arrears, and

no costs.

I
(a) 2 C. &J. 6oi.

{c) i6 U. C. Q. B. 463.

(«) I B.C. G.133.

(g) I V. & B. 20.

(b) II U.C. Q,B. 71.

(d) Bunb. 57,

(/) 2 Ves. Junr. 128.

(h) 20 Beav. 606.
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Smith v. Bell. 1865.

Vendor and purchaser-Injunction.
'

The plaintiff sold woodland to the defendants on credit and th.agreement stipulated that any cordwood or timLr reived fromthe pren^ises by the defendants, should be paid for at soecS
r. ?; k'''

Pl^">''ff ^''-'d de-and such payment he sums so

come d^e^Tle d rT '^^^'''^"^^ "° -sLments due orToVe-

removt..> ^1 '^^^^"f
'^'^ ^^t a quantity of cordwood and wereremovmg it. before making the stipulated payments •

was not entitled to restram the removal of what had been cut.

+/n'-ri*7^'
commenced in the County Court ofthe United Counties of York and Peel, and afterwardsremoved into this court.

"a alterwards

CotVtourltl''' 'r"
^'''"*'' ^"^^^^^ "^y *^«—County Court Judge restraining the defendants, their

servants, etc., from removing the cordwood and tim-ber m question, wherever the same might be; andfrom cutting, felhng, or removing any other cordwood
or timber growing, standing or being on the premises

The plaintiff, who owned the land, had on the 18thof January. 1865, entered into a written agreement forthe sale of it to the defendants for $13,000, payableby instalments, of which the first, $500, was L be

r'vid^dt^^^^^^
'"^^ 'V"'

-- y-; and it waprovided that If any or either of the instalments should •

remam unpaid for ten days after it became due ("time

trirfT'*
"' '^ *^' '''''''' '^ *^i« agreement,")

the defendants agreed to pay interest at the rate oSIX per cent, on the sum remaining unpaid ; such in
terest to be computed from the date when the lastpayment previously made fell due. It was further
agreed that any cordwood or timber removed from thepremises was to be paid for at the rate of $2 per cordand the timhfir ot tu^ ««^^ -* a.-,. ,,

^ "^"'

t i. •* ^, ~, * '°""' "^ "pl^ pel' thousand cubicteeMf theplaintiffsLouId dem»„d™„hpay„ent, and
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1865.

Smith
V.

Bell.

I

any moneys so paid were to be credited to the defend-

ants on account of instalments due or to become due.

The defendants cut down between 700 and 800

cords of wood
;
part of which was removed, and part

was still on the premises. The plaintiff demanded
payment; but the defendants had paid neither the

instalment due on the 1st of July, nor the $2 a cord

for the wood removed.

Under the statute (22 Vic, ch. 15, s.35) the injunc-

tion granted by the County Court being in force for

one month only, the plaintiff now moved to continue it.

Mr. G. W. Cooper, for the motion, referred to

Fernery. Kerr {a), Thompson v. Crocker [h), Laiorence

V. Judge (c).

Mr. BeU, QC, and Mr. Taylor contra, cited Hamil-

ton McDonald (d), McCarthy v. Oliver (e).

MowAT, V.C.—The cordwood in question was manu-
judgment. facturcd before the first instalment of the purchase

money became due ; and it was not contended that the

defendants were bound to pay for it before cutting

down the trees, or that cutting down the trees was a

wrongful act. But the trees when cut down became

chattels ; and the lien in equity for unpaid purchase

money in the case of chattels is not, as a general rule,

more extensive than at law. Now it seems clear that,

under the agreement, the plaintiff had no lien at law on

the cordwood ; the defendants having been in rightful

possession of the land at the time they cut down the

trees, and having been authorized to cut them down,

and having ever since been in possession of them and

(a) 2 Gr. 668.

(c) lb. 301.

(e) 14 U. C. C. P. 290.

{b) 3 Gr. 653.

{d) 5 U. C. Q. B. O. S. 720.
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of the eordwood manufactared fiom them, I oaenot
d.st,ng,.,.h the ca8e from UcCanhy v. Ofo^ („), 21Smith V. Hudson (b).

^ ''

I think, therefore, there can be no injunction toforbKi the removal of what has been cut. But thedefendants having been guilty of default in paying heinstalment of the purchase money due Ist of July^and
in paymgfor the eordwood removed I think fhn r.1

• * «
j.

entitled to an taj„nction to retaint^f '"^'""'

from cutting any more.
^^i-uaanrs

I expref^.
, opinion as to whether the defendants

wil
,

or ^. . .o>,, be entitled to dissolve this iniunctrnnon tendei ., ..e amount payable under the co^S?n^spect of the eordwood and timber they have remoteSor cut.

Eadbnhdrst v. Eeynolds.

Practice—Correcting error in decree.

a petition f „ the correction of an alleged error in anorder d.recting two bonds, dated 16th Marchld 1st
'

Im^Z'T" "'T^
"'" ° """"^ ^^*^ 26th July,

1853 had been snbst.tnted for these bonds of 1850

Zl:LZtlf7 '"" ""' '"'""" 1850had beenmentioned in the order; and that the bond of 1863

W U. C. C. p. ago.
(6) 2 Law Times. N.s. 353.
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186£ was that oC which the order intended to direct the

Rldenhur'st delivery. The prayer was that the bond of 1853 should

Reynolds, be inserted in the order, instead of the bonds of 1850.

Mr. Fizgerald in support of the applicatioi, cited

Moffat V. Hyde (a), as authorizing the application to

be made ex parte.

MowAT, V.C.—I think this petition must be served.

On referring to the order made in the case cited I find

that the defendant aflFected by the amendment was

served with notice of the application, but did not appear

thereon.

An application to correct a clerical error in a decree

or an order appears to require notice (6). In Wallh
v. Thomas (c) the necessity of notice was expressly

stated by Lord Eldon; and I dr^ not find that the 45th

order of 1828 introduced any new practice (d). I have

looked at the cases collected in Morqan's Orders, p.

476, 3rd ed., as well as at most of those collected under

the proper title in ChitUj's Equity Index, pages 2085 to

2089, 3rd ed., and I find that in the great majority of

the cases it distinctlyappears that the applicationwas not

made ex parte. On the other hand, while in a very few

c-'sesitis not expressly said that the counsel appeared or

thatnoticewasgiven,yetinnotone thati havese§n is it

stated that the application was ex parte ; and where no-

thingappears either \vay,it byno means follows that there

was no notice. Thus the report ofFickard v. Matheson (e)

immediately follows that of Wallis v. Thomas, and yet

nothing is said in it as to counsel appearing for the

Judgment.

opposite party, or as to notice having been given,

(a) 6 U. C. L. J. 94.

(c) 7 Vesey, 292.

(e) 7 Ves. 293.

(6) 2 Daniel's Practice, 1234. Perkins ed.

(rf) 2 Smith's Practice, p. 15, 2nd ed.
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though both motions were before the same judge, and 1865m the precedmg case Hia Lordship had held the notice ^T^T^
to be indispensable.

Rade„hurst

Reynolds.

In ':ome of the cases in which the application dis-
tmctly appears to have been made on notice the
propriety of the order asked for was, to say the 'least
of It, quite as obvious as it can be said to be in the
present case: Vide Wallis v. Thomas {a); Punderaon
V. Dixon (b); WhUehead v. North (c); Bird v. Heath
id): Trevelyan v. Charter (e).

No order.

' 1

i

Gould v. Burritt.

Executor—Commisiion—Costs.

Where an executor had retained money in his hands unemployed
for which on passing his accounts he was charged by the Account-
ant with interest and rests :

Held, notwithstanding, that, having reference to the condition of the
estate and the facts of the case, he should be allowed his commis-
sion and costs of the si'it.

This cause came on to be heard on further direc-
tions in March, 1865, when His Honor V. G. Mowat
sent the report back to the Master at Guelph, to be
reviewed. Vide ante p. 234. The Master having
afterwards resigned his office, the reference was trans-
ferred to the Accountant. The Accountant having
made his re^^ort, the cause came on again upon an
appeal from the report, and for further directions and
costs.

The plaintiffs Ajrere the residuary devisees of the
testator; and the original defendants were his execu-
tors, and devisees in trust of all his real estate with
full powers of sale.

(rt) 7 Ves. 202.

(c) Cr. & Ph. 78.

(e) 9 Beav. 140.

(*) 5 Madd. 121

(d) 6 Hare, 236.

Statement.
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A judgment creditor, one Alanson Baker, was also

a defendant, but his claim had been settled since the
case was last before the court.

Mr. S. Blake, for the defendants, cited Smith v. Itoe

{a), McLennan v. Reward (b), Harrison v. Patterson (c.)

Mr. Roaf, Q.C., for the defendants, the "executors,

cited Morgan and Davey on Costs, 120-121.

Mr. D. McLennan, for an infant defendant, made a
party in the Master's office.

MowAT, V.C—This case came on before me upon an
appeal from the Accountant's report, and on further
directions and costs. Txie plaintif ; have submitted to
some of the grounds of appeal, aud the only one argued

Judgment, before me was the disallowance by the Accountant of
any commission to either executor.

As to the defendant Btcell, it was admitted on the
argument that, under the circumstances of the case, a
decree charging him with the costs of the suit could not
be objected to. It was argued, however, that he
should have been allowed his commission, and that
the misconduct of an executor was only to be punished
by charging him with interest and costs. I do not
concur in that view. I see nothing in the statute (d)

rendering it necessary to hold that an executor who
does not do his duty properly, has right to the same
compensation as an executor whose conduct has been

,
free from blame. As it was admitted that nothing
more can be said for the defendaat BueWs claim to

commission, I think the Accountant was right in dis-

allowing it.
'

(a) 1

(c) lb. 105.

Gr. 311. {b) 9 Gr. 279.

(d) U. C. Consol., 22 Vict., ch. 16, sec. 66.
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Gould
V.

Burritt.

Dr. Burrttt, the" other executor, stands in a diflferent 1865
position. The Accountant finds that ho refused or

—-
declined to furnish an account of his executorship- bu^
he did farnisb an account of his receipts, payments' and
charges, which was the only account connected with
his executorship that he was asked to furnish

; and the
accuracy of this account is not disputed.

The testator died on the 19th November, 1861 The
balance in Dr. Burriit's hands on the 1st Mav following
was $14.07 only. By the 1st November, 1862, which
was about thirteen raonihs before the tiling of the bill
the amount had increased to $387.60. On the 1st Mav'
1863, he had $719.73 ; and on the 4th December I863'
the day this suit was commenced, the amount had
reached $1,018.0^

. The Accountant has char<red him
with interest, and has taken the account with rests
partly because the money was not deposited in any
bank, and partly for other reasons. Dr. Burritt j..,r..m.
acquiesces in this charge. Mr. Buelllmd considerablv
more m his hands than Dr. Burritt, but there is' no
evidence as to how far the latter was aware of the
amount received by his co-executor.

The estate was a large one: but the personal assets
were not sufficient to pay the debts. The executors
paid a considerable amount before the filing of the bill

Therewasthendueofsiinplecontractdebtsabout$700-
a balance of about $2,400 on a judgment obtained by
the defendant Baker against the executors for a simple
cent, act debt of the testator ; and two mortgaoo debt«
one of $2,400, bearing interest at eight per celit., and
one of $1,600, bearing interest at ten per cent The
holders of these mortgages were not pressing for their
principal, but required thoir interest to be regularly paid
The bill complains, amon^: other things, of personal

ng appi:;:u lu pay some simple contract debts
while these mortgages were outstanding. The defendant

f-f.
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1836. claims that it was in the exercise of his best discretion

Gould that he kept on hand the balances I have mentioned.

Burritt.

I

!

I

t

Judgment.

Such being the condition of the estate, and snch the

facts affecting the question now before me, I think it

impossible for me to hold, upon the authorities, that

Dr. Burritt's retaining on hand the sums named for

the periods specified was such misconduct as to subject

him to the loss of his commission anci to the costs of

the suit. I think the Accountant was wrong in dis-

allowing his commission ; I think him also entitled to

the costs of the suit as between solicitor and client.

The defendant Buell will pay the plaintiffs' costs as

between party and pnrty. The difference between

these and the plaintiffs' costs, as between solicitor and

client, must be paid out of the estate.

On all other points I understand there is no difference

between the parties as to the proper decree.
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Clarke v. Hawke.
Mistake -Undue influence—Acquiescence.

A division of the residuary personal estate of a testator was madebetween h.s legatees, with their concurrence, appropriating to one
of them as part of her share, a mortgage for about /.olo. as!sumed to be good, but which, from defective title and other caus-
€s, was not worth one-fourth of that sum

H.Wthat in consequence o^ the mistake as io the character and

iTgatee

™°"g^««' '^^ appropriation was not binding on such

An unequal division of a residuary estate, agreed to by the parties
mterested and sanctioned by the executors, was held not to be

uniultt^H
''
'?r"'' "'* '''' '^'^ '° ^^''°'" *^« division wasunust.had agreed thereto without professional or other independ-

ent adv.ce. wuh undue haste, and in ignorance of the real Valueof the largest Uem of the assets of the estate, the other party tothe agreement bemg her brother-m-law. and being the only per
son except the executors, who appeared to have had any of herconfidence m matters of business.

An unequal and unjust division of a residuary estate was agreed to

uvaId Th H-
"r":'""^'^""^ '^^* 'endered the transaction

The d.v.s.on was acted on to a certain extent by both
parues, though conveyances had not been executed. A bill being
filedm 1864 to set as.de the division, and the delay sufficiently ac

thX^'^V T" "'' ""'^^ ^' P^^y^'^' ^"d it was referred to
the Master to make a new division, not disturbing the old divisionmore than should be necessary.

This cause was heard before His Honor V. C. Mowat,
at the Toronto sittings, in the Spring of 1865.

The suit was by Hannah Maria Clarke, by her next
friend, and John Clarke her husband, as piaintilTs.
against George M. Haivke and Charlotte his wif^ and
their infant children, and the executors and trustees
under the will of the late Dr. Widmer, defendants. -

The plaintiff Mrs. Clarke, s^nd the defendant Mrs.
tiawke, were the only children of the late Dr. Widmer
who were alive at the time of the making of his will and
ot his death. Both were unmarried at the date of the
will; but a marriage was then in contemplation Be-
tween the younger daughter and the defendant Hn,nke
and the same took place in the following month. The
testator's onlysonhad died shortly before the making of

627

1866.

Statement.
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1865.
*——.

—

—
Clarke

V.

Hawke.

Statement,

II

the will. The will was dated 11th August, 1857; and

the testator, thereby, after providing for his widow, di-

vided the bulk of his property, real and personal, be-

tween his two children, vesting the share of the elder of

them, the plaintiff Hannah, in herself, sht being then in

her 27th year, and vesting the share of the younger, the

defendant Charlotte, she being in her 17th year, in his

executors, in trust (amongst other things) for her separ-

ate use for life, ami on lier death for her children ; his

real estate he divided specifically ; of his personal es-

tate he gave to Hannah eertain specific bequests of

considerable value and a legacy of ^£1900; and to his

trustees for Charlotte, he gave i'8000 ; the residue

amounting to about ^40,000, he divided between the

two daughters equally.

On the 3rd May, 1858, the testator died. Imme-

diately after his death, his papers were examined and

arranged by Mr. Hawke and Misa IVidmer; and the

particulars, with the exception of the testator's medical

accounts, were entered by the former in a book. lu

this book three of the items are stated to be " marked

doubtful," namely

:

W. H. Boulton's bond for ^298 7s. 6d.

Insurance Company stock, ^1500, (^£657 paid there-,

on,) and

Grand TrUnk stock, ^£225.

On the 5th of July, 185S, a division of the estate was

agreed upon, and a memorandum thereof in three parts

\sas signed by all parties. By this memorandum the

stocks so marked doubtful were divided between the

legatees ; and a mortgage made to the deceased by

Thomas Brunskill, on which ^£9870 was due, was ap-

propriated as part of Miss Widmer'a share for the full

amount due thereon. This mortgage was afterwards

ascertained not to be worth one-fourth of that sum,

from the title being defective and other causes.

The object of the present suit was to have the division
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Clarke
V.

Hawke.

the division

set as.de, either altogether, or so far as related to the 1865Brunskdl rnoHg..e. 1. Because the division wal
broughtaboiu l,y thefraudule.a management offfawke
2 Beca-.se of its being a family arrange.nent, makin^:
It incnmbant oa ria>vke to Im.^- acted with perfect goo3
fa. h, and to havecommunicat

' to Miss TOm.rsoveral
matters ot wh.ch she was ignorant, and which are
referred to ,„ the jndgment of the co.,rt. 8. Because
there ex.sted between Hawke and Miss Widmer either
the relationship ot solicitor and client, or that of
s eward and property owner, or agent and principal, or
someanalo.^ous relationship involving confidence and
not susceptible of any precise designation. 4. Because
.u.ue influence was nnd.r the circumstanct aleTedm the b.ll, exercised by Hawke over Miss Widmer
Beca..ethe division was grossly in.providem ad

d.d not carry out the intention of the parties, ^hich

L::X''"'-"
'•-- --'=-: -tor-"

On the 23rd of June, Miss Widmer had sent MrWdson, one of the executors, the following note :

uJIm^^'.o
""'"^ '''°"^'' ^^ ""ich obliged to you if von^vould settle, at your eai-iiest convenience anvmlfSiJ

requisite to be done with referenc^Tpapa's^s^^^^^^^^

trilSfrnn''-
'''^''' ^"^ '"•>'««^*' ai-e anxious to take a

Zti"nZ?'T"^'''^''-^'^'"^««"l^^«e«led,andwe
af o hi I • / ^""^^"e^essary for the pu. oose. W ill vouaU be kind enough (if yon think right) tJ se^.d MrHmke a power of attorney, to act for the trust

Sr;irallo;;Xi""^^
bins to pay, ani rttsd

ag;.ement will be e-io'^rfoMr^Thett^rL^'c:;

j±T?'' ,r'-'-^^^«^' «*«•' becoming due ear^ in

ready by that period.'"'
'"""^ "'"^ '^'" ^'"^ ^""^^

529

I; -..I

Mi
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1865. Agreeably to the request contained in this letter, tlje

"curke executors, on the 25th June, gave Mr. Hawke a power

Hawke. of attorney, authorizing him to act in and manage the

matters and things of the executors and trustees, in

relation to the rents, interests and debts duo to the

executors and trustees on behalf of Mrs. Hawke, under

the said will, and in relation to the insuring, care and

management of the properties ve^itod in the trustees,

under the will, for and on behalf of Mrs. Hatvke

;

and for that purpose empowering hi in in their name to

ask, deraatid and sue for all moneys and effects whatso-

ever payable or belonging to them as such executors

and trustees, or otherwise ; to give receipts and dis-

charges; to settle accounts abd pay or receive balances:

to distrain for rents; to insure against fire; and gone-

rally to do all acts in or about the estate, property and

affairs of the trustees as thereinbefore mentioned and

statement, contained, as amply and effectually as the executors and

trustees could themselves do.

There was a great mass of evidence. The material

portions of that given by Mr. Wilson were as follows:—

" I recognise the letter produced of the '23rd of

June, 1858, aa being in the handwriting of the plain-

tiff Mrs Clarke. I cannot recollect any conversation

with Mrs. Clarke on the subject of a division before the

date of this letter. I was the acting trustee under Mr.

Widmer'a will more than the other trustees. I have no

recollection that I ever saw any draft or copy of the

papers of division of July 5th, 1858,^ until the three

copies were produced to me ready for signature. I

cannot recollect where they were executed, I think

Mr. Baldwin and Mr. Dalt'on [the other executors and

trustees named in the will] were present at the time

of the execution of them. Neither my co-trustees nor

myself made the division. I think I had no previous

conversation with any of the parties about the division

before the papers were brought to me. I have no doubt

I enquired whether it was the division which the parties

had themselves agreed to. I don't remember making

any observation to the parties about any particular in

K« /liyioifjn. T!>e nronerty comirised in the mortgage

from Mr. Jamea McDonnellwas an ample security for the
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citor of thelate £•K ^a"n?^"°r•^''^^•^*^^«««-

in this couitTAftLM; K'''^i^T«u^"^^«^^tive3

of the estate UhLwJ;^'"^^^^^^ ^'^o^^t theaffairs

ever acted for her. Ithi„V\fv r";.^° "?',"'"'' he
estate generally after Jfrt.*;.;?Sh°ffi^
consisted of lands in ihp tnv^HZ f \

His estate

were rents to rectrand^TyVortrr^^^^^ ^^Twas large and required to be aCdeK Tu
''*^*'

SiJx^Lire^^^^^
has acted for her MrS •

°'?-n'''^'.'
^^'^ ^^"«band

power of attorney. H^^as been 1
1" "'^^^^S, ""^er the

managing his wife's Dronprfvn ^''M^^^'-al agent for

Generally 8peaSatK,!«^ I *^ *^' P'^^«°* t™e. s.a.emen..

gestions "L ?Xenc'e^o^t"'*Tf.-^rT
"'*'''^/" ^^« «"g-

before the dSon mnpr J •''^ ^, '?^ ^^"^^^ ^^«'^^«

husband whorZaWnrT' ^^g«^^^but it was her
nature of thiBTs??umen; rVh^T'I^^^- ^^°°^ ^^^

LTh s memorandum was as follows • Tha „k

C:tS Ki^arT
-*" i^^^ d^n;

tteconsenl nf .11 „ ^."* appropriated as above, with

dum.°Ttl:'VtSS/fslJ'^e «''»-~
memorandum nn th/r.n:' I -' •^°® correspond ng

sai

(lone at the sameHmr tT ." fl "i^* -^ *^"^^ »ii was
on the occasio^ofZ ^^°*u

*.^^ ^'«' memorandum
immediately copLdoPtK^'"^ 'P^^' ^""^ i* ^««ttieiy copied on the other parts, and the three

3 ii
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1866.
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Statement

documents signed. (The witness's answer, paragraphs,
10 and 11 to the plaintiff's bill, were read to him.) I

think I recollect now that there was a previous memo-
randum, as there stated, before the three copies were
made to which I liave referred in my evidence. 1 think
I was several times at the house after Dr. Widmer's
death, and saw all the parties there. * * * I don't

think I scrutinized the proposed division. Seeing the

parties had agreed to it 1 made no observation upon
it. I have no deubt I read it, and I think that finding

the parties had agreed to it, I suggested that three

copies of it should be made. Mrs. Clarke and Mr. and
Mrs. Hawke were on very friendly terms, and I thought
they were arranging things to their mutual satisfaction.

When I read the first draft which was in Mrs. Clarke's

hand-writing, it did not strike me there was anything
objectionable in it so far as I recollect. * * I had some
general knowledge of the property. I did not know
that Mr. BmnskUl was insolvent at the time of the di-

vision. I did not know the property was an inadequate
security at that time. I had before this heard of a
supposed defect in the title of the property; I heard it

from Mr. Brunskill himself at the time of his purchase
from Dr. Widmer. * * I told Mr. Brunskill he
must either take or reject the title, that Dr. Widmer
would not guarantee the title. Mr. Brunskill completed
the purchase notwithstanding. The object of the power
of attorney was to authorize the rents to be collected

and any other moneys that were overdue to be received.

Mrs. Clarke is a person of an acute mind. I think she

has a good knowledge of business. I have known her

for many years. I think that if she liad made up her

mind she wouM not be easily moved. But if she had
not made up her mind I think she was open -to influence.

I think whoever she placed confidence in she would be

influenced by to some extent. I do not think she ever

asked any advice about the division. I felt as much
interest in one daughter as in the other. I do not

remember of anything being done after Dr. Widmer's
death and before the division except the collection of

rents and overdue debts. I think I remember some
bank stocks were transferred in accordance with the

division. I do not recollect anything else being done.

I think all the securities belonging to the estate le-

mained at the doctor's house after his death. The
exeeutoi'K did not lake poBsessiou of them.
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any suggestion beini? ™»L .. ?' ' ^° '°' recollect

ed the di™1„„^3Vc„rda*S™l°"i ^

rti«r'/dTstlrer-"-'*^ ^""» ''» *^^^^

myself. • • » I tuSp™„S-^'™«''''y°''''= moneys
I am quite bJtlS™S'MfsTn''"T''''^''r•
had confidence in him HemS'thi ''™''''- She
as received the moMv tT. hl'?^'"'""" "««"

ff?a*;rS:sraSHS?^^^^
after the sale. I did not think Ih. ' R ^^^ »o»e
come up again after M? P^ ^ vf i""?*"^

^""'^ ever

purchase. ^ I th^nk that in hn1 ^.^^ ^^^^Pleted his

(^/ar^.wasnotequ;i to aS.^S?i\^^^^
she could not cope with him fdti ' T^ Probable
is a remarkably shrewd mZ' « a ^ .^ '* '^^ «o- He
sant with matters of business'tSan T'^r?'? ^''"^^'

Mrs. Chrke is an intelSt p.h"
''' ^^''^^'' *h°"gh

were not many sums to hpr.S. T*"' * There sta.emem.

debts due by tLrate^t'v:^Si^^,r^*'*"A.T^
time of the d vision I thou^yhf «ii

//"^"S-
.

* At the
prised in it were avaihbJp fnJ u l^? f

««""«es com-
ly was the amounts o see hi .^* \ ^T^^*^ *° ^^i^f"

Clarke had the^nrerventfon oT ^n'^.''^^"^^/^^-
^^^s.

specially in the mat Ir of the div^^io'n "'th^^'
^''''^^

ti^e tUof t^he iiS ts irct J2r/-i:?>^*
After the division Mr. Baldiim died and .Vr r. »was appointed a trustee of Mrs. llJ^^'^
t.:(z:z:zi: ''-'-'"''

^'^ ^'^ ^^^^'^

vanity :frdSn^"''"--''-«»^ on the

87 •
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1865. Mr. Blake, Q.C., Mr. Roaf, Q.C., and Mr. Wells, for

the defendants Mr. and Mrs. Hawke and their child-

ren.

Mr. J.G, Hamilton for the Trustees.

The following cases were referred to and commented

on by counsel

:

Smith V. Kay (a), Reynell v. Sprye (6), Gibson v.

D'Este (c), Beale .X. Billing (d), Espey V. Lake (e),

Morley v. Attenborough (/), Turner v. Harvey (g),

Eicholtz T. Bannister {h), Irvine v. Kirkpatrick (i),

Denton v. Donner {j), Smith v. Pincombe (k), Harvey

V. Mount (1), Davies v. Davies (m), Nottage v. Prince {n),

Cooke V. Lamotte (o), Hoghton v. Hoghton (p), Ores-

ley V. Mousley {q), King v. Savery (r), L?oi/rf

V. Atwood (s), Holman v. Joynes (t), Lowe v.

Holmes {u), Prideaux v. Lonsdale (v), Anderson

Argument. V. ElswoTth {w), Evans V. Llewcllyn (x), Baker v.

MbnA; (?/), Pickett v. Loggon (z), Longmate v. Ledger (aa),

Sturge v. Sturge (bb), Thornber v. Sheard (cc), Sharp v.

ieac^ (di) Clarke V. Malpas {ee), Vyvyan y.Vyvyan (ff),

Sandeman v. Mackenzie (gg), Allfrey v. Allfrey {hh),

(a) 7 H. L. 750.

(c) 2 Y. & C. Ch. 542.

(*) 10 Hare 264.

(fi')
Jacob, 169.

^i) 7 Bell's Scotch Appeals, 186,

(*) 3 McN. & G. 652.

(m) 9 Jur. N. S. 1004.

(0) 15 Beav. 234.

(«7y 4 DeG. & J. 78.

(*) 3 DeG. & J. 614, 649,

(t) 4 DeG. McN. &G. 270.

(v) 9 Jur. N. S. 507

{x) I Cox 333,

(«) i4Ves. 215.

{bb) 12 Beav. 229.

(dd) 31 Beav. 491.

\a/ ; 3" j'-'^ar. ..3,

(A/») 10 Beav. 353.

(6) I DeG. McN. & r. 660.

(rf) 13 Irish Ch. 250,

(/) 3 Exch. 500.

{h) 13 W. R. 96.

{j ) 23 Beav. 285.

(I) 8 Beav. 439.

(n) 2 Gi£f, 246.

(p) 15 Beav. 278.

(r) I Sma. & Giff. 71, S. C. 5

[H, L. 627.

(m) 8 Irish. Ch. 53.

{w) 7 Jur. N. S. 1047.

(y) 10 Jur, N. S. 624, 691.

(aa) 2 Giff. 157, 163.

(cc) 12 Beav. 589.

(ee) 31 Beav. 80,

(gg) I Johns, & H, 613
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nraaiey (c), Maivlings v. Lamhprt (^\ rr
mseley (e) Chesterfield v. Janssen (f), Wriaht vVanderplanck

(g), Stapleton v. Stavleton uTf
V. PerUns (i), Pickering v. P^.LTl

'
y) ^ "''

Cooke (k), Gordon v r>!> ^
^'^Kenng

(.;), Ha,.,.^^ ^^

V R./ V, ! !
^^' McCarthy y. Decaix (o). C'wr^nw

era,, on Eea. Prop^, voI.T:l aalt^S.'""'

several days m examining witnesses and hearingcounsel. It was argned aWy and (nily on botS.

685

Ti ? ^''^'^''' ^'^^ on the 3.rd of Mav Ift'ift

the 6th of Jnly. The objection to it relates to a

Judgment.

W 32 Beav. 290.

(«) 7 DeG. McN. & G. 597.
(<) 14 Ves. 273-

(«) 2 K. & J, r.

(') 6 Sim. 576.

(*) 4 Kuss. 34,
(w) II Ir. Eq. 74.

(0) 2 R. & M. 620.

iP) 3 H. L. 742.
{r) 9 Price 169.

(') 5 DeG. McN. &G. 253.
{") 2 H. L. 440.

i4 13 w, R. 710.

(«) Beatt. 175,

(*) 4 DeG. & Sm. 125.
(d) I John & H. 458,

{/) 2 Ves. 125.

{h) 2 White & Tud. 684.

0) 2 Beav. 31.

( ') 3 Swan. 400.

(«) I Ves. Sen. 400; S. C. Belt s

/ ,
[Supp. 170,

(?)2Ves. 627.
^^'

U) 9 Hare 13.

(«) 9 Gr. 430.

(w) 6 DeG, M. N. & G, 424.
(y) IX Jur. N. S. 254.M I DeG.

J. & Smith 107

-,i,

nudi
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Hawke.

1865. mortgage of Thomas Brunakill, on which the amount

due was ^9870. This mortgage was appropriated, as

representing that sum, to the plaintiff Miss Widmer, now

Mrs. Clarke, and constituted in amount about one-half

of what was appropriated as her share of the residue.

The property comprised in the mortgage was unproduc-

tive. It formed part of a tract of thirty-five acres,which

the testator bought in 1844, for ^1365, from the Upper

Canada Bank. He sold the twenty-four acres, to

Brunskill, for .;£12,600, in 1856,which was near the close

of a period of extraordinary speculation and inflated

prices, well known in Canada. The mortgage was for

the unpaid balance of the purchase money. Before the

division, property like this had become much less

saleable, and brought inferior prices : whether the

Judgment, depression would be temporary or permanent, was

matter of speculation and conjectme. Dr. Widmer

was a director of the bank a', the time of his purchase,

and his purchase was therefore invalid {vide Brunskill

V. Clarke (a), so that the mortgage was nearly worthless

until the trans action was confirmed by the bank on the

17th of March, 1864; andtb^a prices had fallen so much

that the property was a doubtful security for ^61000.

The title was not looked into by any person on behalf

of Miss Widmer ; and it is clear that, at the time of the

division, she had no suspicion of any defect, but con-

sidered the security as good as any other that was

comprised in the division.

There was one other large mortgage belonging to the

estate. This mortgage was by James McDonnell, for

^8000, and was appropriated to the defend; mt, Mrs.

Haivke, as part of her share of txic r^-due. This

security was confessedly of the hignesT, character; the

•title to the property comprised in it was be^ond question

;

the property was productive; a portion of it yielded

an annual rental of ^£1200 ; the remainder had been

(rt) 9 Gr. p, 430;
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sold by the mortgagor subject to the mortgage, and 1865the purchase money yielded him an income of mZ -~
pricts of 18?6

^ ^^ ^"'^^P^^dent of the speculative
"^^''^•

The plaintiffs. Mrs. Clarke and Capt. Clarke herhusband, now complain of the division, in consequence
of the small value of the Brunskill mortgage ; and the
question is, Can the div..ion be maintained?

The circumstances and effect of the delay in filing
the bxll. I will speak of hereafter. Apart from the con'
sideration of these. I apprehend there can be no doubt
whatever that Miss Widmer cannot be held bound by
the division. Relief against mistakes is an old head
of equity

;
and I think that Miss Widmer's ignorance

or mistake as to the character and value of the BruZ
skill mortgage, is a sufficient foundation for the relief J-<i«-n..
prayed, whether the mistake is regarded as one of fact
or of law. Stone v. Godfrey (a), Broughton v. Hutt (i).
Turner v. Turner (c) ; and whether it is assumed to ^

have been a mistake common to both parties. Colyer
V. Clay, (d)

; or, a fortion, if the mistake or ignor-
mice was not shared equally by the opposite party.

In MeCarthyy. Decaix (g) the question was whether
a husband had effectually renounced his interest insome property of his wife's for the benefit of her family

iind the following are some of the observations of the

(a) 5 DeG. McN. & N.
(c) 2 Rep. in. Cb. Si.
(e) 4 Russ. 34.

(«) 2 R. & M. 614.

76- (b) 3 DeG. & J SOI.

(d) 7 Beav. i88.

(/)5DeG.McN.&G. 233.
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Lord Chancollor on the case :
" It must, thorofore, at'

^ least, be admitted, that in giviPf; this, .viuch is called
his renunciation, the husband labored under two capital
errors, one of law [the vpJidity of a JDanish divorce of
the parties,] t::( other oF r,ct ; the one not superin-
duced by any auppressiou of circumstaaces on ths
part of Mrs. Deiat*re [the w\i,..'s b ster.J iiiKl her ageut •

whereas the other may be said to liave antisn % ai
their not disclosing facts, which there is eve-y reason
to lelieve they rnubt have known ; the latter "an error
whf h if thoy did not create, they had, at least, to a
cfftaiji degree a share in maintaining." * * "jf
Ti r'O aaemaed that Mrs. Delattre kne-,' no more of the
real facts than Mr. Tuite [the hupband,] Willan v.

Willan (a) is an authority to shew ti}>at where both
parties were in a state of equal ignorance, as to the
facts respecting which they were dealing, the transac-
tion will not be supported." * * " q^ the whole,
it is sufficiently established that when Mr. Tuite
agreed to give up any claim to his wife's fortune, he
was acting under a misapprehension in two most
material circumstances : in the first place, he believed

that Mrs. Tuite, at the time of her death, had by law
ceased to be his wife, an impression which seems to

have been the mainspring of his liberality; and,
secondly, he was wholly ignorant, or rather he was
positively misinformed, with respect to the amount and
value of her property, and his ignorance certainly was
not shared, at least in an equal degree, by the parties

with whom he was dealing."

Groves v. Perkins (b) occurred three -' rs later, and
went further than McCarthy v. Dncai'' he case was
argiif'i for the defendants by S^ Ed> . d iiiLgden, who
had io-i'ied the preceding case for tii.> plaintiffs. In

Grovea v. Perkins there was no i. i.- i ; but the plaintiff

was without professional advice, a : vl for aninade-

(a) i6 Ves. 72. (h) Mns, 575.
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qnate consideration parted with his interest in the per- 186^sona estateofanintestatesister.in-law.withontknow'n.^what the amount of Ins share was ; and so much impor „ %tance, on grounds of general policy, did the court attach
to his nop having been informed of the amount, that the
tran8actionwassetaside.thoughtheplHintifFknew,gener.
ally that the amount coming to him was considerable
andthough, by the transaction in question, the balance of
share was settled on his wife and children whom he had
deserted TheYice-Chancellorsaid,ingivingjudgment:
-The consideration for which the plain tiffexecufed thedeed IS very small; and the question is whether, advert-
ing to the,jiatnro of the transaction, there was that
disclosure made to the plaintiff which he was entitled
to have. The administrators do not allege, in their
answer, that they stated to the plaintiff what was theamount ofthe intestate's property, or of his wife'sshare
ot It; nor is there any evidence to that effect. The
deed It IS true, recites that Mrs. Porteous was, at her
death, possessed of very considerable personal estate

i A u? """J
\^'"^ ^''^' ^^' ^ sufficient disclosure'

^"'^^"^°*-

And, although there was not that fraud in the transac-
tion which the plaintiff has charged, yet, as the adminis-
trators withheld from him the knowledge ofthe amount
of his wife 8 share, there was that non-disclosure of a
material fact which compels me to say that the deed
cannot stand."

539

•i I'i

It IS to be observed that, until the division, the
executors in thepresentcase, were trustees ofthe estate
tor both legatees, though they had a special trust in
respect of the share of Mrs. Ha.ke' Wilson, one

nend and the sohc.tor ofthe testator, and so continued
np to the testator's death. Unless Mr ^../l-.isexcepted,
Mr. PFt&on and his partners were the only profeJona
advisers ot Miss Widmer until after her n.arria^e
Mr. Wilson felt as much interest in the one dauo-h^er
as in the other; and it is evident that Miss Widml all
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J866.
along reposed in him, as, from his high character

Clarke professional and personal, she justly might, the fullest
Hawke confidence. It is sufficiently plain, I think, that

it was on him she from the first relied for advice
in all matters which appeared to her to involve anj
doubt, or any which Mr. Hawke did not remove. It
so happened, however, that Mr. WiUon exercised no
deliberate judgment in regard to the division. Not
being asked his advice upon it, and being aware of the
mutual confidence existing between the parties, it did
not occur to him to make inquiry of Miss Widmer as
to her views in the scheme of division which was sub-
mitted to the executors, or to cousider carefully lor
himself and to communicate to Miss Widmer the char-
acter and comparative value of the various securities,
including the Brunakill mortgage. He assumed that
she knew all she wished to know, and all therefore that
it was material for her to know; but the result was

Judgment, that shc was left in ignorance of facts, which if she
had known, it is not now disputed that she would not
have consented to the division in question.

That these circumstances add great wei^lit to this
branch of the plaintiffs' case, is sufficiently illustrated
by the case of Pickering v. Pickering (a). In that
case (which was affirmed by the Lord Chancellor)
the settlement was between a mother and her son, exe-
cutor under the will to which the settlement referred

;

and^ the mother in agreeing to it, acted under tiie

advice ot an independent solicitor chosen by herself.

The settlement, however, according to the construction
which the court placed upon the will, did not do her
justice; and the attention of the solicitor had not been
called to the principal points which he should have
considered, and perhaps taken counsel's opinion upon on
her behalf. Her solicitor had assumed as correct an
opinion which the court held to be erroneous, and which

(a) 2 Beav. 31.
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had been obtained some time beforeon a case drawn by
the defendant, and not quite accurate, or sufficiently
full, m its statements, though the solicitor appears to
have himself known all the facts in regard to which the
case was defective; it was their significance only which
bad not occm-red to him, and to which his attention had
not been called. In the present case the good faith of
the executors is beyond question ; and in Pickering v
Pickenng the court disclaimed all intention of imputing
any fraudulent intention to the defendant. Here, the
lady had no solicitor of her own, nor was the propriety
of having one suggested to her ; there she had a solici-
tor, and the executor had warned her not to rely on him
for advice or assistance, and to employ a solicitor for
herself. But the Master of the Eolls observed :

" Mrs
Andree was disposed to rely, and did rely, on the de-'

fendant; and it is not enough in such a case for him
to say, ' Don't trust me, go to Mr. Grojan, or somebody
else, who will advise you: ' he could not in that way Judgment
divest himself of the duties of the situation in which he
stood with regard to her at the time of this transaction-
he could not divest her mind of the feeling of confi-
dence she entertained, or of the natural influence which
from his situation he must have had over her. * *
There is nothing to show that the matters which were
prmcipally to be discussed between these parties, ever
were in any way, called to the attention either of this
lady or of Grojan, who was acting as her solicitor;
but the matter, as far as I can judge of it fi-om the
evidence, was treated as a question of account, to be
settled in accordance with the opinion given by MrMl It was most important that the opinion should
have been submitlgd ^o the consideration of some other
competent person,

; lo might have the opportunity of
considering the waole will ; but it was assumed in this
proceeding that the opinion had been correctlyformed,"
etc. * * "I am of opinion that, under the nirnumatances
It was the duty o f the defendant to see that the nature
of the transactio. was fully explained to his mother

igUl
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and to see that she was placed in a situation to have
the question properly ijonsidered on her behalf."

The bill does not proceed alone on the character of
the division, or on thp TniP*->lte under which Miss Wid-
mer was allowed . agree lo it, bu'u in connection with
these considerations, it principally relies on the part
which the defendant Hmcke had in bringing about the
division, and the relation in which he stood at the time
to Miss Wklmer. These circumstances involve the con-
sideration of principles so important that they consti-
tute, as has often been remarked, one of the must valu-
able parts of the jurisdiction cf courts of equity.
Maitland v. Backhouse {a), Billage v. Southee (b).

It is to be observed that Mr. Hawke, at fhe time of
the division, he! 1 a'power of attorney from th'^ . rustees,
and was acting in the matters of th estate as agent for

the trustees, and for his wife, as well as in his own in-

terest. Mr. Wilson stated in his evidence, that Mi.
Hawke and Miss Widmer had agreed to the proposed
division before it was submitted to the trustees, and
that the tru-'teen merely sanctioned and adopted what
he understood these ^ -arties had already arranged. It

is cV'ar, therefore, V . t if Hawke occupied such a posi-

tioii lowards Miss M idmer as to prevent his insistiu

on the division, so far as any interest of his own was
concf^ ir. ",, neither conld the trui • .ees or the other per-

sons they represent i. sist upon it, even though the

transaction were open to .o objection on the Piounil of

anything done or omi;.bd by tliemselves. 'irosvenor

V. Sherratt (c), ies Bates (d), Hvimpin v. Base-

ley {e\ Commen Ba v. Cooke (/), S uth v. Kajj ((i),

Berdoe v. Daivh^n {h), Lspey v. Lake (i).

The principle on which it was contended that,

even in the absence of actual fraud, Mr. Hawke's

(c) 15 Sim. 63.

(f) 28 Beav. 659.
(f) 1,4 Ves. 2'"..

{^) 7 H.L.'yao.
(i) 10 Hare, 264.

(b) g Hare 540.
(d) 13 Weekly Rep. 710.

} 9 Grant 524.
{h) II Jur. N.S. 264.
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connection with the matter rendered the division
invahd against the plaintiffs is, to a certain extent
apphcable to the position of the trustees and execu-
tors as well as to the position of Mr. Hawke I
refer to the well settled doctrine that where "one
person occupies a position which naturally gives him
the confidence of another, or a position which in
any way gives him influence over the other, or which
for some other reason cognizablo liere, gives him an
undue advantage over the other, uansaetions between
fhem reqmre something more to give them validity in a
co'irt of ( juity than is necessary in other cases.

The rules which courts of equity have laid down for^ ^
such transactions, are founded on a general public

'

policy, and are designed in some degree as a protec-
* on to the parties against the effects of overweening
. bdence and self delusion, and the infirmities of
hasL and precipitate judgment (a). With this view
cor of equity do not demand evidence of the

^"'""'

pa cicular ' ans, extent, and exertion of influence in
the particu. case, because these may be secret and
inaccessible in judicial scrutiny. Where a confidential
relation existed, much that led to an injurious orimprovi-
(knt transaction may have passed, and frequently has
passed, in the private intercourse of the parties; and
which It is, therefore, impossible to establish by any
evidence. Hatch v. Hatch (b), Hur,uenin v. Baseley (c),
Daily. Bennett (d). In such a case there may be actual
frau<l,andthemjured person be unable to shew it ; advan-
tage may be deliberately taken of the confidential rela-
tion that exists, to mislead the judgment of the confid-
ing party, so that while the other is seeking I s own
advantage hemay seem to be but ."onsultingthe interests
of the principal, or client, or relative, who is trusting
!iim. Hvgueninv.Baseleyd Or, the influence may

f

tJ

(rt) I Story. Eq. Jur. § 307.
{c) i4 Ves. 273.

{b) 9 Ves. 202.

(rf) 4 M. & C. 209.
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,
1865. be used to the prejudice of the other without any
Clarke deUburate design to mislead, but from the unconscious
Hawke. bias which self interest is apt to produce.

Having ascertained, therefore, that a relation of

confidence existed which naturally, and perhaps insen-
sibly, involved influence, the onus is cast on the party
occupying such relation to establish the perfect fairness
and equity of the transaction. Such a person must
shew that the other entered into the transaction, not
through the operation of any influence on the part of

him who was in a position to exercise such influence,

but after full and sufficient deliberation, and with all

the information which it was material for him to have
in order to guide his conduct ; and that he had either

indpendent and disinterested advice, or as ample pro-

^
tection as such advice could have given him.

Judgment. "Where the relation is that of a parent to his child,

a guardian to his ward, a solicitor to his client, a

spiritual instructor to his pupil, a phyfiician or surgeon
to his patient, an agent to his principal, or the like,

as influence naturally flows from these relations, the

parties are not regarded as on equal terms, and no
further evidence is necessary, of the existence or

probable existence of such influence. But it is open
to the opposite party to rebut, if he can, the

presumption which experience suggests, and which
public policy consequently requires courts of equity in

such a case tomake, that the relation involved influence

:

and the rebutting evidence must, generally speaking,

be of the clearest description. When the relation is

one that may be and has been discontinued, its discon-

tinuance is only material, if the influence has ceased

with the relation. Maitland v. Irving (a), Dawson v.

Ma88ey{b), Dent v. Bennett ('•), Holman v. Loynes (d)

(a) 15 Sim. 437.

(c) 4 M. & C. 269.

{b) iB.&B. 219.

(d) 4 DeG. McN. & G. 272.
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So, a person in loco parentis is likely to have a similar
influence, and is therefore treated in the same way as
a parent. Archer v. Hudson (a). The rule extends to
other relations, the parental not being the only relation
that 18 apt to create confidence, and the inHuenco which
confidence and aflfection carry with them. Thus in Mait-
knd V. Irving (b) the learned Vice-Ghancellorreiened
generally, to its being the rule of the court "to view
with great jealousy the exercise of any influence by
persons standing in the situation of near relations over
persons just attaining their age of twenty-one years "

The plamtifT in that case came of age a year and a half
before the transaction which was in question took place
VideBlso Sturcie v. StUrge (c), Grosvenorv. Sherratt (d)
and the cases referred to in Mason v. Scney (e). So
also, a person discharging, by delegation or otherwise'
the duties of a guardian is under the same disability
as a legal guardian. Mulhallen v. Morum

( f), Revett v
Han^ey (g).

In like manner the dealing of a solicitor, who has
the confidence of the person with whom he deals, is
treated m the same way as other dealings between
sohcitor and client, though the solicitor may have done
no professional business; for the confidence and the
mfluence do not necessarily depend on the professional
character of the business actually transacted by him.
The observations of the Lord Chiei Baron in Goddard
V. Carlisle (h) illustrate this: "The whole question in
this case turns entirely, in my view of it, on the relative
81 uation of the parties. Now it is clear, that Slover
.he solicitor] was most intimately connected with the
plaintiflf. There subsisted between them a very particu-
lar degree of private friendship and intimacy ; and the

545
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V

Judgment.

(a) 7 Beav. 551.

(c) 12 Beav. 229, 244, 245.

W IlG. ~:

(g) I S. & :,. 502.

(b) 15 Sim. 444.
(rf) 28 Beav. 659

(/) 3 D. & War.
(h) 9 Price 180.

317-

'bit
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plaintiff was constantly received at the house of Sloper,

more as one of the family than as a guest, where he wa,s

always treated with great kindness and hospitality, and

that until three years after the young man came of age."

* * "But the most material feature in this is, that

Sloper, during hisconnection with the plaintiff, was his

solicitor ; that is, the youngman does not appear to have

had any other professional adviser : and, Sloper being

an attorney, and so connected in friendship and general

association with the plaintiff, it must be taken, even if

he could not be shewn to have acted professionally for

him in any particular business, unless some other solici-

tor had been his legal adviser, that Sloper was the

person to whom Goddard naturally looked for legal

assistance." ' Vide also Denton v. Donner (a).

But it has often been remarked that such cases as I

have mentioned are not the only ones in which this

special protection is thrown around those who need it.

" I will not narrow the rule," said Lord Cottenham in

Dent v. Bennett (b), " or run the risk of in any degree

fettering the exercise of the beneficial jurisdiction of

this court, by any enumeration of the description of

persons against whom it ought to be most freely

exercised. The relief * * stands upon a general

principle applying to all the varieties of relations in

which dominion may be exercised by one person over

another."

" No part of the jurisdiction of this court," said Lord

Justice Turner, then V.C., in Billagev. Southee (c), "is

more useful than that which it exercises in watchingand

controlling transactions between persons standing iu a

relation of confidence to each other ; and, in my opinion,

this part of the jurisdiction of the court cannot be too

freely applied, either as to the persons between whom,

or the circumstances in which, it is applied. The

(a) 23 Beav. 285.

(c) 9 Hare, 540.

(b) 4 M. & C. 6gi.
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jurisdiction is founded on the principle of correcting 1S65.buses of confidence
;
and I shall have no hesitation^rm saymg it ought to be applied, whatever may be the „

"

nature of he confidence reposed, or the relation of h
parties between whom it has subsisted. I take theprmciple to be one of universal application, and the
casesmwhichthejurisdictionhasbeenexercised-those

trustee and cestui que trust-gn^rdian and ward-
attorneyand client-surgeon and patient-to bemerelv
mstancesoftheapphcationoftheprinciple.'-

Videalso •

Gibson V. Jeyes (a). i

Another class c' cases in which courts of equity
exaco like protection and evidence as the condition of
maintainingtransactions,iswheretheyhavetakenplace
with persons who have just come into possession ofproperty as heirs or devisees. In a case of this MndDa^cson v. Massey (b), the Lord Chancellor of Ire
land made the following significant observations •

Generally speaking, there are no transactions in a
'"'^"^"•'

man s life that ought in this court to be more scrupu
lously, or with more jealousy, examined, than those

ne, affectmg his real property. Antecedent to that.nod his infancy is his protection ; his disabilities are
-8 security; but, instantly after he attains th age owenty-one, as if he had acquired all the prudence andipenence necessary to the management or disnosaTof

SSdlm' *'^
''-'T-

'- .iven^trlf
control and dommion over his estates. At law all his
acts are binding, all his deeds are valid, unlelsupon
ome distinct case of fraud they can be impeached
u It IS not so in this court

: those relations ofguard ann ward principal and agent, trustee and ILT
"

imt, which are little regarded in a court of law, are inthis cou. decisive against the validity of a transaction" •

which between strangers could not be impeached "

f K

i i-

.aawii

(a) 6 Ves. 266!
(6) I B. & B. 219.
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1865. But, in transactions with persons of even mature

years in respect of rights which have recently accrued'

to them as devisees or legatees, heirs or next of kin,

the rules referred to, so far as they apply, have long

been acted upon. Evans v. LeweUyn {a), before Lord

Kenyan, then Sir Lloyd Kenyan, Master of the Eolls,

was a case of that kind. In that case there was

no fraud or fiduciary relatian between the parties,

and no ignorance of fact or law on the part of the plain-

tiffs. But there was inadequacy of consideration, and

there was want of professional or other advice. 1 he

plaintiffs were poor men, and only knew of their rights

when asked to dispose of them ; and they accepted an

inadequate consideration from the influence of certain

equitable circumstances which were at the same time

pressed upon their attention, and to which they yielded

without taking sufficient time to consider. Still, convey-

ances had been executed in pursuance of agreements

;

Judgment, and there was an interval of three days between each

agreement and the conveyance executed to carry it out;

and an interval of a month between the first agreement

and the second. The Master of the Eolls was of

opinion, however, that an undue advantage had been

taken of their situation ; and in the course of

his judgment he observed ;
" I am called upon for

principles upon which I decide this case ; but where

there are many members of a case, it is not always easy

to lay down a principle upon which to rely. However,

here I say the party was taken by surprise ; he had

not sufficient time to act with caution ; and therefore

though there was no actual fraud, it is something like

fraud, for an undue advantage was taken of his situation.

The cases of infants dealing with guardians, of sons with

fathers, all proceed on the same general principle, and

establish this, that if the party is in a situation, in which

he is not a free agent, and is not equal to protecting

(a) I Cox. 333; 2 B. C. C. 156.
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himself, this court will protect him. I do not know
hat the court has drawn any line in this case or said
thus far will we go and no further ; it is sufficient forme tosee that the party had not the protection he ought
to have had, and therefore the court will harrow up
the agreement. I am of opinion, in this case, the
party was not competent to protect himself, and there-
fore this com-t is bound to afford him such protection •

and therefore these deeds ought to be set aside, as be-
ing improvidently obtained. I will not use any harsh
erms, because in truth I do not think the case calls

for It. Vxde also Pickering v. mckering (a), McCarthy
V. Becaix (h), Groves v. Perkms (c).

Lord CottenJiam in Curzon v. Belworthy (d) recog-
nized the authority of Evans v. Uetvellyn ; and in
reference to the facts of the case before the House ob-
served: " The estate was sold considerably under its
value, not at such an undervalue as shocks the con- judgment
science (as has been said in times long past), so that
the moment you hear it stated, it makes you start and
say, This cannot have been a fair transaction ; ' but
at such an undervalue, I admit, as might, with other
cu-cumstances, be sufficient to induce the court to set
aside the contract, though there was no actual fraud
proved. I should have thought that the true way ofbrmgmg this case forward originally would have been
this

: that the contract was entered into improvident-
ly, and nastily carried into execution, according to the
doctrine laid down by Lord Kenyor., when Master of
the Rolls, m Evans v. Llewellyn; * * and, looking
at all the circumstances of this case, I am not pre-
pared CO say, If it had been brought forward in theway I have stated, what might have been the result."

Again, in Baker v. Monk {e), where the purchaser

'8

!:
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{a) 2 Beav. 31.

(c) 6 Sim. 575.

W 10 Jur. N. S. 625.

VOL. XI.

(6) 2 R. & M. 614.

{<^} 3 H. L. 752.

38



m CHANCERY REPORTS.

Clarke

Hawke.

1865. was a person of gfeatly superior position to that of

the vendor, the purchase was set aside on the ground

'

thus stated by the Master of the KoUs who pronouijceu

the decree»: " [Such] a man who comes to a lone and

aged woman, in the lower rank of life, and buys from

her her property, without her having any consultation

or advice cm the subject with any one else, except his

own solicitor, can only support the transaction, if

questioned in a court of equity within a reasonable

time, by proof that he gave the full value of the pro)

-

erty for it."

In the same case on appeal (a) Lord Justice Knight

Bruce said :
** The question is not, merely or alone,

whether this lady was, or was not, acquainted with

the value of the property. That circumstance, stand-

ing alone, as we all know, might amount to nothing

or next to nothing. But the question is whether, to

Judgment, repeat an expression used in several cases, they were

on equal terms." And Lord Justice Turner observed

:

" Here is a transaction between an old woman [and I

will say no more than that] , said to be a very shrewd

old woman, but still an old woman, dealing with a

person far superior to her in position, there being no

advice given her, and no assistance rendered to her,

in the course of the treaty for the purchase and agree-

ment for the sale of the fee simple of the property, for

an annuity of nine shillings a week, to last during the

life of this old lady, who could know no more about

what the pecuniary value of that annuity was than

any person whom you might meet walking the streets

at the time. I think there was that distinction be-

tween the parties which rendered it incumbent on the

defendant to throw further protection around this

lady, before he made the bargain with her. And I

think, if the case depended on the evidence of valuers,

the jJefendant's evidence has not satisfied my mind

that the true value was given," etc. The decree was

offl yvv

(a) 10 Jur. N,S. 691,
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There are many other caBes in which, though there Iftfi.IS no confidential relation between the parties vet th'
^^

unequal termson which they deal ma^ nXl ^
„"""

ground on which, in equity, the protection havementioned is necessary.
^

In Zon^rmaf. v. Z.rf^r,,- (a) the Vice-Chancellor
begins his judgment by stating this : «'By the settleddoctnne of this court, in order to have aval d coutlct

direTerart-rr^'*'^^^ "^^^ ^^ ^
—

"

degree of equality between the contracting parties"

. ance of ,Wf might not be sufficient to in^S date

fact that tl^e vendor was a man advanced in yearsand known to be of a weak and eccentric dispoS'and at the ume of the sale was without thelssis'tance of a disinterested legal adviser, there eLk™ '""""
he whole case such an inequality between he onacting partaes, that it is to my mmd impossible for

In CUiH- V. Ualpas (b) the relative position of the

Td tb»? ;
""""'J^''' «. '•^^'' i- was • not satisfactory

«<i that It would not .lone have been sufficient to in»=etue court to say, -.h^s the transaction ouVht to

imetl 'f'™.'"'^ "=™ •>'»'>- deliberaZand
't,me totowed upon .t and he had had good advice."

m ••mT7' "f
^'^'" "' "" ^"« l"""^*"! to

-' ^^^^ ^^s at;3;;riptiou given of the

651

' rm

iSii

(«) 2 Giffard, 63.
(b) 31 Beav, 8r.
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whole course of the transaction, that it was essential,

in that state of circumstances, that no person having

any regard for the rules of this court, which require

that a person in his situation of life should be fenced

round with every protection which the law affords,

ought to have got a bargain at that short notice, and

in that speedy manner, and to which the expression

snapped,' which was used by Lord CamiMl

in the House of Lords {a), seems to me exceedingly

appropriate. It was a contract entered into after nine

o'clock in the morning, and completed before six in the

same evening, and appears to me to have been a bar-

gain of that description."

~^ In Grosvenor v. Sherratt (b) the only relation, beyond

that of great personal regard and confidence, which the

party heldthrough whose influence the impeached trans-

action was accomplished was,that he was executor of the

Judgment, plaintiff's father : and the property in question was not

derived by the plaintiff from her father. The .. ^.nsac-

tion was a lease to her brother-in-law and her uncle.her

brother-in-law being the son of the person in whom she

placed confidence. She had no other advice, and the

Master ofthe KoUs in giving judgment observed: " Iwill,

however, do them the justice to say, that I believe, and

my belief is founded on a careful perusal of the evi-

dence, that they intended to act fairly by her, and that

being desirous to get the lease for themselves, they

' settled the terme of it at what they thought would be

fair, as between herself and the lessees, and such as

they supposed any person desirous to take the property

would give. But this is not enough. She was entitled

to have the utmost that could have been got, not what

they thought, or what any indifferent person thought,

would be fair between the parties. Accordingly the

whole of the evidence of fourteen or sixteen gentlemen,

stating that the terms are fair, and that these are usual

(n) 8 H. L. 492. (6) 28 Beav. 659.
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terms and such as property of that description would
be let for m that neighbourhood, amounts, in mv
opmion, hterally to nothing. Two persons are foundwho say they would have given more, but even if not
she was entitled to the most that could have been got

sons who take the grant, whether it be a gift or a
sale or a lease of the property, put themselves in aposition which m a court of equity, makes it almost
impossible for them to succeed. They must shew that
the grantor had the fullest information on the subject
that he had separate, independent and disinterested
advice, and that knowing all that he could know, andhavmg the fullest information and this advice, h^ de-
hberately and mtentionally made the grant."

The learned judge speaks of gifts, sales and leases
as being a 1 on the same footing. The cases to which
I have referred have chiefly been cases of sales or
eases, as these bear a more obvious analogy than gifts
do, to the transaction which is impeached in the pre'
«eut suit I had lately, in Mason v. Seney (a), occa-
sion to refer to some cases of gifts ; and that the prin-
ciple 18 the same, no matter what the nature of the
transaction may be, has been laid down on several
other occasions. Lord Justice Turner observed, inHdman v Loynes (b)

:
" I see no reason why the rulewhich apphes to gifts should not equally in this respect

apply to purchases. It is true that the rules of the
court against gifts are absolute, and against purchases
ey are modified

;
but this is a question notion th

extent of the ru es but upon the circumstances under
which they are to be brought into operation

; and in
that respect I see no difference between the case of gifts
and purchases." In the case of sales and the like he
absence of influence is presumed, where thet aLac-
^08 are. m view of the real facts, fair and equal, ami

'.2Z~
— '^ig^^atiua. xne case of gifts, of

558
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(«) 5!i C-rant, 447. (b) 4DeG. McN. &G. 283.
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^865^ course, admits of no like modification of the rules
Clarke referred to.

V.

Hawke.

Judgment.

In applying to the present case the principle illus-

trated by all these decisions, it is proper to bear in
mind, that a lady stands more in need of protection
than a man, under like circumstances.

It does not appear that Miss Widmer had any prac-
tical knowledge of businsss or property, until after the
testator's death. The trifling offices which her father
got her to perform for him in his business, during the
last few months of his life, are, as bearing on this
point, not worthy of observation. The evidence shews
that Miss Widmer was naturally intelligent, and was
anxious to understand her own affairs after her fa-

ther's death, and to give them, as far as possible, her
personal attention. But, having had no experience,
she had everything to learn ; while, on the other hand'
her sex and station shut her out from advantages which
would for this purpose have been available to a man.
I have said that it was less than two months after

Dr. Widmer's death when the division took place.

What experience could she acquire in that short period?
What she did learn, she appears to have learned

through Mr. Hawke, or with his assistance. Necessa-
rily confined to the house, we do not hear of her see-

ing a single individual there before the division,

except Mr. and Mrs. Hawke and the members of her

own family. I do not know w'hether Mr. Wilson saw
her before the scheme of division was prepared and
shewn to him ; but if he did, his visits had certainly

nothing to do with the division or with the Bnmskill

mortgage.

Viewing, therefore, the transaction as one between
her and Mr. Hawke, acting for himself and others,

apart from the confidential relations between them, the

case is that of a remarkably acute man, a solicitor of
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V.

Hawke.

this court, with experience and Imowlodge of business 186fi
and of business men (amongst whom he had spent his ^^
life), deahng with a young lady whohad no independent
advice, who had come into the property less than two
months before, and whose experience was principally
what she acquired by examining the papers of the
estate with his assistance at her own house during that
period. It is impossible not to see that two such persons
did not deal with one another on equal terms
Even now, after Mrs. Clarke has had several years of
experience in the management of her property, with all
her intelligence and business aptitude, I do not find that
any witness says that she is equal to Mr. Haivke. How
could she cope with him before she had any experience
whatever '>

It is not alleged that Mr. Hatvke, or Mr. Wilson or
anyone, suggested to her the desirableness of delay, or
of having independent advice or assistance in the J"'^^"'*"'-

matter
;
and, in her inexperience, nothing of the kind

had, it IS evident, occurred to herself. Unless she saw
or fancied she saw, some reason for applying in any
particular matter to Mr. Wilson, it was, under all the
circumstances, natural and inevitable that she should
lean on Mr. Haivke for information, assistance and
mstruction, until she acquired the knowledge and
experience which she needed. Pickering v. Pickering.
(«). He was about her own age, or perhaps older. Fe
was the son of an old and intimate friend of her father's
Her father had had such confidence in him that he
entrusted to him the happiness of his younger daughter.
Mr. Haioke had thus become the husband of Miss
Widmer's only Bhiev, and he was herown intimate friend
Relations and friends whose interests are more or less
adverse do notwithstanding, I hope, usually deal fairly
^^-ith one another, and possess justly each the confidence
oftheother. Here, in everything but the actul division

(a) 2 Beav. 31,

tkl
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1

1865. of the property, Mr. Hawke and Miss Widnier had a

''ciarko" '
common interest. In the diviaion she wanted all that

Hawke. she was entitled to, but there was abundance for both •

and what was hers then was, by the terms of the will

if she died without issue, to be added to iier sister's

share. She had thus every reason for giving her
brother-in-law her confidence, in everything, or in everv

thing except the actual division between them A the

property. He was a solicitor of this court, though not in

practice, and was, by the testimony of all the witnetii-i

,

most competent to give her the assistanc she needed.

Her confidence, c >rtainly, did not lead hti to surren-

der her affairs wholly into h = 3 hands; I have nh-eady

expressedmy opinion that she endeavored to understand

everything herself; but the protection which tuls court

affords is not confined to cases in which the party had
MO mind or will of her own.

JudiiiJjas!
Miss Widmer had Mr. Hawke's active services from

the time of her father's death. Her father's papers

were not taken possession of by his executors, but Mr.

Hawke and herself immediately applied themselves

jointly to the task of arranging them and ascertaining

the particulars of the estate. It was Mr. Hau-ke who
made the list of these particulars ; and the plaintiffs have

produced the book in which he entered them. It bears

date the 8th May, 1858 (five days after the testator's

death), that I presume being the di.ie at which the work

was begun. The book is wholly in Mr. Hawke's hand-

writing; and, so far as appears, contains the only hst

of the testator' s assets which wasmade. (In this book, I

may observe in passing, that Mr. Hawke distinguished

certain items as " marked doubtful," and did not desig-

nate the Brunskill mortgage as doubtful. ) He instructed

Miss Widmer as to the proper method of keeping her

cash book, which she did not previously understand.

He was with her almost daily, and for several hours of

almost every day; and it is impossible not to presume

that it was from him she received whatever other
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instruction she received from anybody. He also was 1865
:]ie attorney specially appointed to accept for her the "ET"""
stocks u Mch were transferred into her name

; and ho nSkl
acted for her generally in whatever was done out of
her own house, before the division as well as after-
wards. L\h- assistance was gi>,n to her, anr' ^Vq
offices wen performed for her, by no one else.

Mr. Hawke had thus ample opportunities, before any
.]' stioii of division may have been referred to, of
qr ly producing upon the mind of his sister-in-law
whatever impressions hechofo in regard to the lifferent
securities UeL cring to the estate. There was no one at
hand to contradict anything he chose to assert, or to
tell anything he did not choose to communicate.

On the 23rd of June, Miss Widmer wrote to the
executor, a letter, bearing marks, I think, of having
been written at the instance of Mr. Hawke himself. In
this] ter she speaks of him by the affection ate and con- Judgment
tiding designation ot her brother ; asks that the executors
should authorize him by power . 'attorney to act for the
estate

;
and mentions ^

' at he is ai-o t ) act for her. With
this request the executors, with a confidence in Mr.
Hawke's competency and character equal to her ownj
immediately complied. In fact, from the earliest date,'
as Mr. Wilson informs us, whatever business was done
tor either Miss Widmer or the executors, Mr. ffawke
did. If his acts on behalf of either before the division
were not numerous, this was evidently ' eeause in that
short period there did not happen to be numerous acts
requiring to be done. Mr. Hawke continued afterwards
toact in the same capacity for both, and had much more
afterwards to do which was capable of being proved by
witnesses, and which has been so proved: hut I see no
diiferenco in the character of his agency, or in the
confidence which was reposed in him, during the two
periods; and the relatinns of the p«-hVo ,v*„„ xi_
,. , .

'-" »•''*' j^.— -it^ riJlcF tile
division may properly be referred to, if necessary, as
throwing light on the relations existing previously.

II ffli
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1865. There is much evidence of confidence in Mr, Ilawke
Clarke on the part of Miss Widmer from the earliest period

Hawke. and no evidence whatever of distruat. However the
principal defendants, speaking of Miss Widmer in re-

ference to the division, say in their answer, "that
the turn of her mind is such, that if tliis defendant
Ilawke had recommended any particular securitv as

good, she would have become suspicious of it, and liave

declined to take it." Assuming this to have been her

disposition, it is obvious that a facile and confiding dis-

position would not have been more useful than this

in enabling a shrewd man like Mr. Hawkc to take
advantage of her, if lie wished to do so. In the view
which I take of the case, it is not necessary tliat I

should say whether Mr. Hawke had any such wish.

In brief, then, I think it is clear, not only that the
transaction in question was entered into by Miss

Widmer in consequence of ignorance and mistake in

Judgment, regard to the most iujportant item of the assets of the

estate; not only that the division was in consequence
a most improvident one; not only that it was entered

into by her without professional or other independent
advice, and with undue haste; not only that in her

position she ought to have received information and
assistance from the executors, which, for reasons

already mentioned, she did not receive ; and not only

that the two parties by whom the division was

arranged were not on equal terms ; but also, that there

was a confidential relation between them, as the bill

alleges; and that Mr. Hawke was in a position to

influence the mind of his sister-in-law in reference to

the particulars involved in the division
; and I think I

must add, that he in fact misled her in regard to

them
: whether he did so intentionally or not, I do

not say.

These facts afford several distinct grounds on which

the transaction must be ijcld to have been utterly void,

as against Miss Widmer, It would be most disastrous
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thait8houd be supposed that an unequaland injurious 1865.
settlemcat hkethis could be snapped by6ne partyinter.
ested in an estate from another, and that other i female
reposmg confidence in him as she did in no one else'
except perhaps the executors themselves; having no
professional or independent advice, and ignorant of
the real condition of so large an item of the estate.

I think that the transaction would not have been
mamtamable though it had been perfected by convey-
ances; and the difficulty of getting rid of an agree-
ment, acted upon but not executed, is not so great as
where it has been completed by proper instruments.

The facts on which my judgment proceeds can hardly
bfi said to be matter of serious dispute, on the evidence •

and as these alone shew the transaction to have been
invahd, I have refrained from observing on many
other facts urged in the argument on behalf of the
plaintiffs, as well as on the evidence, generally, relating
to the case of actual fraud m.ade by the bill. The J-dgmem.
learned counsel for the defendants contended, that the
only case made by the bill was a case of actual fraud • but
I think that contention unfounded. It is only as bear-
lagon the case of actual fraud that it would be material
to express an opinion as to whether, before the division
Mr. Hawke was aware of the difficulty in the title of the
Bmnaktll property; or aware of BrutiskiU's failing cir-
cumstances; or of the change in the value and saleable-
ness of the property comprised in his mortgage ; or to

expressanopinionastowhetherhedeoignedlyconcealed
these facts from Miss Widmer; or took means to prevent
their comingtoherknowledge,orreceivinglierattention-
or as to whether the scheme of division originated with
him or with Miss Widmer,- or as to whether he took any
active part in bringing about or hastening the division •

or as to whether, if he did so, it was with any fraudulent
object or not; or as to some other allegations much
(llBCURflpd nffVio Kaf. an/1 »v.^~ -II XI

,, J „„^, Ujpvu an fcuuag maiiers, tiiere-
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,
1865. fore, I abstai- .from saying anything. My judgment
Clarke 18 already very long ; but the large amount at stake,

Hawke. and the imi^ortance of the doctrinos which the case
involves, seemed to forbid a less full statement of the
grounds on which my view of the case proceeds.

There is one point which remains to be considered.
The defendants set up that the plaintiffs have adopted.
and acted on, and acquiesced in the division under
such circumstances, and to such an extent, and have
been guilty of such laches in the premises, as to dis-

entitle them to relief.

Now, there was certainly no deliberate intention of

confirming the division with the knowledge of its

invalidity; and I bee nothing in the delay or in the
acts of the plaintiffs to render relief against it now
inequitable. Miss Widiner has always had the same
solicitors as Mr. Hawke and the other defendants ; and,
except ill the single matter of the BrunskiU mortgage,'

the plaintiffs and defendants have the same solicitors

still. I have already had occasion to o' e that the
Judgment,

relations which existed between the ^, vies at the

time of the division did not cease afterwards. In

July, 1859, Miss Widmer went tc Europe with Mr.
and Mrs. Hawke: she travelled with them there:

returned with them in June, 1860 : and thenceforward
lived with them as a member of the same family until

a few weeks before her maruage, which took place on
the 2nd March, 1861. As to the significance of these

facts, I need only refer to Hatch v. Hatch (a). Again,

on the 3rd June, 1861, the Btunskill matter was
transferred by the plaintiffs to the office of Mr. J. H.
Cameron, and the question of a redistribution in

consequence of the condition of the Brunakill mortgage
appears to have been the su'^ject of conversation from

that time, if not earlier. The suit of BrunskiU v. Clarke

was commenced ontheSrd September, 1861, and did not
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come to a conclusion until the 2nd April, 1S64
Negotiations wjre r.'so going on through Mr. JIaivke
and the solicicors fo- all parties, fiom an early period
until the 17tb March. 1864, for a deed of release or
confirmation from the Upper Canada Bank. The
present suit was commenced on the 2l8t September,
1864. •

Under all these circumstances, the defence of delay
or presumed acquiescence, or confirmation, is out of
*e question, upon the authorities that were cited.

It is proper, however, that the division should not
be unnecessarily disturbed : some of the securities
have been paid in whole or in part ; others have been
exchanged; and the difficulty which Mr. Roaf^uud^di
out, of dealing with losses which may have taken place
through improvident management of any of the secu-
nties since the division, deserves attention. The de-
cree will declare the division of ihe residuary estate to
be not binding on the plaintiffs, and will refer it to
the Master or Accountant to make a new division of
the residuary estate, but not disiurbing the old divi-
sion more than may be necessary, or than justica to
the parties respectively may require; with power to
durect a payment in money to meet any inequality in
the, amount of the securities appropriated to each
party. All necessary accounts win also be taken.

The decree must be with costs to the plaintiffs •

without prejudice to the right of the defendants WiU
ton, Dalton and Beatiy, as trustees of Mrs. Hawke'a
share, to charge what they may pay against their
cestms que tncat.

Judgment.
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Haoaktt V. Haoartt.

AlimoMy,

The purpose of allotting alimony to a wife is toaflford her the means
of supporting herself whilst living apart from her husband bui
as the law does not contemplate the parties living separately for
life, but looks forward to a reconciliation between them, the court
will not sanction the payment by the husband of a sum in gross
in lieu of an annual sum by way of such alimony.

This was a suit for alimony in which a decree Imd
been made declaring the plaintiff entitled to an allow,
ance by way of alimony, and referring it to the Master
to settle what sum should be paid by the defendant to
his wife (the plaintiff). In proceeding under the decree
the Master, with the assent of both parties, found
that a sum in gross should be paid by defendant to

the plaintiff, and which was to be accepted by her in
full of all future claims under the decree.

The cause afterwards came on to be heard for

further directions.

Mr. J. McLennan for plaintiff.

Mr. Bull for defendant.

Spragge, V. C—In this case, the Master, witli the
Judgment, assent of the parties, fixed the alimony to be allowed

to his wife at a gross sum, instead of at so much per

annum, to be paid monthly, or quarterly, as is usual :

and coundel for hoth parties ask the sanction of the

court to this allowance.

If the parties choose to make any arrangement out

of court, the court has nothing to say to it, but, when
the sanction of the court is asked, it is incumbent on
the court to see that it sanctions nothing that is not
111 annnrrlanna i«»i*V« V«r« !».•.• ~* iU— i.
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^\^len the matter was before me on further (Urec- 1865
fiioiiB I said, it struck me that thearrangments sanctioned^±
by the Master was objectionable, as against public HaV.r.
policy; and after further consideration that is mv
opinion still. In the books I find no instance of anV
such order; but I find alimony treated as due to the
wife for her daily support. In Mr. PitchanVa book it

18 stated to be the ordinary rule of the court to decree
it to be paid quarterly, and in Wilsnn v. Wihnu (a)
where the application was to enforce the paymeat of the
same, for several years, the court said " Alimony is allot-
ted for the maintenance of a wife from year to year."

In favor of the arrangement it is said that it makes the
wife secure for so much money, whereas if payable from
year to year the husband might evade payment : that i

a reason f convenience
; against which it may be sa.

that if a sum be paid in gross to the wife she would be
^'""""'"'

apt tr live upon her capital; and at no very distant
period probably be left destitute.

But the reasons againstthisarrangement.ongrounds
of public policy, appear to me to be very strong The
law does not contemplate that the husband and wife will
live apart for life; but looks forward to their reconcilia-
tion; andsothesentenceof divorcea/«x'M«a etthowhythe
ecclesiastical courts wasonly " until they shall be recon-
cUed to each other." and the sentence of jud-cial separa-im under the present law is doubtless in similar terms.
Ibe arrangement in question buys off the 'vife for life

•

It takes awayone inducement on the partof the husband
for reconciliation; its tendency is perpetual sepai-ion.

It is open to this further serious objection. The wife
18 entitled to her alimony only so long as she leads a
ciiaste life. A wife separated from her husband is
exposed to great temptations, every provision that tends

(a) Eccl. R. 329.
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to keep her from falling is valuable; this arrangement
would remove one safeguard.

Under the imperial Divorce and Matrimonial Causes
Act, the court when decreeing b. dissolution of marriage,
which can onfy be by reason of adultery, may order the
husband to secure to the wife a gross sum of money or
an annualsum ; but in those clauses of the statute which
relate to judicial separation there is no such provision •

but the enactment is simply this, that the court may
order the payment of alimony; which I understandto
mean alimony according to the ordinary course of the

ecclesiastical courts, and not a gross sum.

The distinction is marked—where the woman ceaBes

to be a wifea gross summaybe paid to her; butwhereshe
remams a wife there is no authority for such a payment.
I must add that the reasons against it appear to me so

weighty, that in my judgment the court ought not to

approve of the arrangement proposed. There must be

a reference back to a Master to allow alimony in the

usual way.
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RUTHERPOBD V. RUTKERFORD.

Vendors lien for unpaid purchase money.

L, SOU land ,o R. who paid £,75 in cash, and assumed payment oftwo mortgages made by L. a. o„e-third of the consideraLn ag/e^on .and a mortgage w^s execute<l by R. to secure another thirdof t e purchase money. L's wife, refusing to bar her dower a

one-th.rd at a certain per.od. It was arranged that in case of the

bnhe bond was to be paid within one year thereafter to the sur-

Held, that under these circumstances, L. had not waived his vendor'shen for that port.on of the purchase money secured by the bond.

The bill in this cause was filed by Willutm Ruthcr-
ford against Timnas Rutherford and James Lam, ; the
plaintiff claiming as holder of two mortgages made
upon premises in Albion by the defendant Ian,,, whilst
owner thereof, and who, on the 12th of October, 1857
conveyedhisequityofredemptiontotheotherdefendant!

Lang, in his answer alleged that he sold the premisesm question to his co-defendant for £U50, including the
amounts due on two mortgagespreviously executed by
him, receiving from Rutherford ,4175 in cash, and a

r«S^'..*^ /?^' ^^^^ ^^'- ^'^' There remained
i4«3 Bs.4d.of the purchase money, which -^as secured
bya bond executed by the defendant Rutherford in the
penal sum of t'600, whereby it was recited, as Lang
alleged, that it had been agreed that one-third of the
purchase money should remain unpaid in the hands of
the defendant Rutherford, as the dower of his wife
until the 14th of October, 1862 ; and that in case Jame's
iMng, or his wife, should die before that time, then the
survivor of them should receive the sum secured by the
bond. He also alleged that the bond had been stolen
from him, and prayed that it might be established, and
the sum secured therebydeclared a lien on the premises.

The bill was taken pro-confesao against Rutherford,
VOL. XI.

gg
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1865. and heard on motion for decree aM against the other

Riiiherford defendant.
V.

Rutlicrford.

Mr. JIiuoH Murray for the plaintiff.

Mr. George Murray for defendant Lang.

Spraooe, V.C.—The defendant Lang, by his answer,

claims an interest in the mortgnged premises, the

equity of redemption in which is sought by the bill to

be foreclosed, by virtue of his lien as vendor for unpaid

purchase money. The question has been argued be-

tween Lang and the plaintitT. it being in truth a matter

of no interest to the plaintiff whether Lang has such

interest or not, as he is only a nioitgagoe, and the ex-

istence of the lien would only give Lang a right to re-

deem him. The bill has been taken pro-confesto against

Thomas Rutherford, the owner of the equity of redemp-
judgmeni.

jjqjj^ ^^j J jj^yg fg^ gome hesitation about disposing

of the question in his absence, as the allowance of the

lien would pro tanto onerate the estate beyond tlu'

mortgage moneys; but, upon consideration, I have

thought it right to give my opinion upon the question

of lien, as I think Thomas Rutherford, if he desired to

be present, should have instructed counsel. Lang is

made a defendant, "inasmuch," as the bill expresses it,

" as he claims some interest in the said land." Tho-

mas Rutherford, I apprehend, must have known what

interest in the land was claimed by Ijang. The ques-

tion against the lien was fully argued by counsel for

the plaintiff, as well as by counsel for Lang.

Lang having made the two mortgages in question,

sold his equity of redemption to Thomas Rutherford,

who paid in hand a portion of the purchase money, and

gave amortgage upon the land for another portion ; and

as Lang's wife did not bar her dower, one-third of the

purchasemoney was byarrangement between thevendor

and purchaser set apart to answer her dower; a bond for
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"'» P»yment of thia aiim waa exB.-i.t«.l I... .1

•I;.

i...b.,.d, or wife. .:id^„^' ;':?„':'"•"» -=-
hould a,,r,iv, ,l,e „,|,„r; b„. «"«> oul^ „o », at"

""*""

Againet the JJen. the old case of Bond v Kent la^
.« re .ed upon. That wa. a naked case of Bale oh dmortgage for part of the purchase .not.ev and 1 't

reaBons for the judgment: but Lord Redesdale inluffhes V. Kearney (6), said, that in the case „ F 1!.t was manifestly the intention of the pa«ic ,!ft

7

tha the seller took the estate fro.n his debtor for parof the purchase .noney. and was content with the nl

I y^mwiosH}, it does not however am)P»rm,««„
v.olentconcluaio

:,, .a l,„,„.ee„ vo„d„r and T,Z .7,,.

principle lias been marred this lentrth tl.«^n. i-

•id-tniene.

(«) 2 Ver. a8i.

(«) 15 Ves. 340.
(6) 1 S. & L. 135,
(rf) 6 Ves. 752.
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1866. where the vendor takes a mortgage of the estate sold

Rmherio^ for ouly part of the purchase money," (a) and then

Rutherford, addfl, " and these appear to be well-founded general

rules, although Lord Eldon thought they might bo

liable to some exceptions."

Primarily there is a lien ; and the onus is upon the

purchaser to shew that it was, intended not to exist

:

the question depends, as was said by Lord Eldon (/>),

not upon the circumstance of taking a security, but

upon the nature of the security, as amounting to evi-

dence, or to plain declaration or manifest intention, of

a purpose to rely, not upon the estate, but upon the

personal credit of the individual. I think this case

does not fall within the reason upon which, so far as

we can gather, the case of Bond v. Kent was decided

:

we cannot say, aai was said of that case by Lord

Redeedale, it was manifestly the intention of the

parties, that the portion of purchase money not

secured by mortgage should not be a Hen on the land

;

for we cannot conclude, as he did, that but for such

intention the mortgage would have been taken for the

whole. I think the proper conclusion in this case is

r&tber, that but for the setting aside a portion ot pur-

chase money to answer dower, the whole would have

been included in the mortgage ; that it was separately

provided for, not in order that the land should not be

onerated with the amount, but because the provisions

in regard to it, and the contingencies to be provided

for, were of such a nature as, in the judgment of

the parties, could not be well pcovided for in the

mortgage.

In Bond v. Kent the conclusion was almost irresistible

that it was the intention of the parties that the land

should not be onerated with so much of the purchase

money as was not covered by the mortgage ; the trans-

action was not explicable upon any other hypothesis.

Jnclgment.

(a) V. & P. 14 ed. 675. (b) 15 Ves. 342.
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The same cannot be said of this tmnRaction : it admits 18fii5of another, and, as it appears to me. a very natura ^
explanation Therefore. looking at the law of lien fo>""'r-^-unpaul purchase money, as it is held in this court I

'*""'""'''*•

th. W h 'Tn !" ^^"'"^'^ '^"^ ^'"'^' *h«^«f°re. I think
the right of the latter to redeem established

; this being
as between them a motion for decree, and the answef

liTV? ' '"' "' ^" ''^^'''''^' ^^^ it remains to be
established as against Thomas Jtutherford, who has
admitted nothing but what is alleged in the bill ; and
that 18 only, that Lan;, claims some interest in the mort-
gage premises There must be an inquiry in the Mas-
tei 8 office as to the arrangement set up by the answer
which wil be proved by proof of the bond, or of ti
contents if lost, as alleged.

Judgmarii.

m
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DeGear V. Smith.

Henfor unpaid purchase money—Specific performance.

On the sale of land the purchaser paid a certain sum in hand, gave a

mortgage on other property owned by him for another portion of

the price, and for the balance four promissory notes were to be

given, made by the purchaser and such other person as would

render them saleable without being indorsed by the vendor. One
only of the notes was delivered.

Held, that the vendor retained no lien on the property sold for any

portion of the purchase money.

Held, also, that tie bill could not be sustained as a bill for specific

performance ; the agreement for the delivery of the notes beins;

such as this court could not execute and the remedy being at law

for breach of the contract.

The bill in this cause was filed, first, to enforce the

vendor's lien for unpaid purchase money, and failing

that, that the defendant might be ordered specifically to

perform the agreement for the delivery of certain pro-

missory notes agreed to be given for a portion of the

price of the land.

The defendant having made default in answering, the

bill had been ordered to be taken pro confesso against

him, and the cause was accordingly brought on to be

heard.

Mr. JB. Martin, for the plaintiff, asked that a decree

in either alternative of the prayer might be drawn up,

but,

Spraoob, V.C.—The plaintiffs case is in substance

this :—On the 20th of October, 1864, he sold an estate

to the defendant for $ 2,000. Of the purchase monej

$200 was to be paid in hand, and I assumewas paid, as

is assumed though not expressly stated in the bill; a

mortgage on other property was to be made for $1000

and for the balance, $800, four promissory notes were

to be given payable at intervals of a year ; the bill states

them "as four promissory notes of the defendant, and
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such other person or persons of such standing as torender tlje notes without the indorsement of the plain-
tiff capable o being sold and disposed of by the plLtiff

tlfptn^ff ' ;r"V^"°^ '" *'^ neigLuihood ofthe plaintiff. The mortgage for $1000 of the purchase

the plaintiff for value to a third person.

I am of opinion that, under the circumstances, the
plaintiff i^tained no lien on the premises sold, foi^ any
portion of the purchase money. Nairn v. Pro.se (a),

'X:J:tl^'''
"'"- ' ^-- ^^^' ^"^'^'^

Further, I am of opinion that the bill cannot besustained as a bill for specific performance of thgreement, for the giving of the notes for the balanc
of purchase money $S00, or rather for $600, the first
of the notes having been given in pursuance of theagreement

;
and that on two grounds, one, that theagreement is of a nature which this court cannot exe-

'"'""'"

cu^e; the othei^ that this coui-t can give no other rem-edy than can be given at law. All that the courtcodd give would be a money compensation or th
non-fulfilment of the contract; in other words, dam!

I

(a) 6 Ves. '^k-'52-

(c) I S. & L. 132.

[O) 2 ver. 281.

(d) 15 Ves. 34,, 348, 349.
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1865.
• Leech v. Leech.

Devise upon condifion—Voluntary conveyance.

L. devised lands to his widow, " provided she does not marry or

misbehave," and to his son after his wife's death. Held, that the

• widow's estate was not absolutely determined by her again mar
ryiug ; the party next entitled not having claimed the estate.

A. being the owner of land, entered into an agreement whereby he

conveyed part of it to his son, " on account of natural love. " the

son to give to hjs father the one-half of the produce, if demanded
Held, that this was a valuable consideration. A. afterwards by deed

conveyed to others these premises, and their assignee having com-
menced ejectment, L's widow obtained an injunction against the

action. L's widow having meantime intermarried, the assignee

moved to dissolve, urging that the widow's estate had determined,

and that it was defeasible, and had been defeated by the testator s

subsequent transfer for value under 27th Eliz.. cap. 4; but the

application was, undef the circumstances refused.

The bill in this cause was filed by Margaret Leech,

Judgment, wldow of the late James Leech, against Luke Leech,

Robert Leech. William Leech the younger, and William

Henry Jjcech, setting forth that the plaintiffs late

husband was, at the time of his death, seized in fee of

an undivided moiety in certain premises under an

agreement which is sufficiently set forth in the judg-

ment. James Leech soon after entered into possession

of the premises, which he retained till his death, in

1862 ; since which time the plaintiff had retained pos-

session. A dispute having arisen between the plain-

tiff and William Leech, after James Leech's death, the

land was divided between them by the surveyor.

William Leech, on the 6th of January, 1863, con-

veyed to the defendants, liobert and William Leech

the younger, all his estateand interest in the premises:

the consideration expressed being ^£550.

These defendants afterwards conveyed to the

defendant, Luke Leech, that portion of the premises

claimed by the plaintiff for the consideration e.Kpressed

in the deed of ^250.
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I-eech.

These defendants alledged that the agreement be- 1865
tween Wdbam the elder and James was voluntary
and by the subsequent conveyance was defeated under
27th Eliz., cap. 4.

The plaintiff was the devisee of the premises under
her husband's will, which devised it to her, " provided

*

she does not marry or misbehave; " and then follows a
dense to the defendant, William Henry, of the "afore-
said property after my wife's decease.*'

The defendantZwAe commenced an action ofejectment
agamst the plaintiff, in which Luke recovered, on the
ground that he and the plaintiff were tenants in com-
men, and that he was therefore entitled to a limited
possession, but the court ordered judgment to be
de ayed for a time, that a partition might be effected
between the parties if possible. The bill prayed for
an injunction to restrain the action of ejectment, and
that a partition might be effected, and that portion of
the premises to which the plaintiff was entitled set off
and conveyed to her in severalty. An injunction was
granted soon after the filing of the bill, but the plain-
till had since intermarried.

An application was made on behalf of the defendant
Luke Leech, to dissolve the injunction.

Mr. Bkike, Q.C.. in support of the motion.

Mr. J. Patterson, contra.

WheeUr v. Malins (a). Hill v. Hoare (b), Crabbe on
Keal Property, sec. 2185 ; Burton on Real Property
page 7; and the action of ejectment reported in the'
24th volume of the Upper Canada Queen's Bench
Reports, where the facts are fully set forth, were
referred to.

573

Statement.

(<i) 4 Madd. 171. (b) Coy i;q. Rep. 50.
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V.

Lrech.

Spraooe, V.C.—This is a motion to dissolve an

injunction granted by my brother Mowat, reatraininK

the defendant Luke Leech from issuing a writ of

Habere, upon judgment obtained in ejectment.

The first point made is that the injunction was

irregularly obtained. I think I must assume upon

this application that the learned judge who granted

the injunction was satisfied with the service that had

been effected.

Judgment

One groun ' made for dissolving the injunction is, that

the interest of the plaintiff in the property in question

has ceased. She claims as devisee under the will of

her late husband. By the will the land is in the first

place devised to her absolutely; this is followed by

theso words :
" provided she does not marry or mis-

behave," then follows a devise to the testator's son,

the infant defendant :
" Secondly, I do leave and

bequeath to my son William Henry Leech, the afore-

said property after my wife's decease." The plaintiff

has married again, since the granting of the injunction.

Her counsel contend, that inasmuch as the estate to

the son is a devise over after the death of the wife, that

provision overrides the condition making it determin-

able upon her marrying again. The inclination of my
opinion is against this argument; but it does not follow,

because the widow's estate was determinable upon her

marrying again, that it was thereby ipso facto deter-

mined. The rule appears to be that, where an estate

is gvanted or devised upon some condition subsequent,

the payment of a sum of money, the taking of a journey,

the remaining unmarried, or the like, the law permits

it to continue beyond the time of the contingency

happening, unless the estate be determined by the act

of the party next entitled. This point, however, was

not raised, and may be spoken to if parties desire it.

If it is a point of reasonable doubt, the court would, of

course, leave matters as they are until the heariug; for
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the present I will treat the plaintiff as still entitled
nnder her husband's will.

Then, as to the merits. The title of her husband
rested upon an instrument dated the 14th of July
1855, made between nis father through whom Luke
also claims, and himself. Tlio material parts are
the commencement and conclusion. It commences'
thus

:
"I, William /^cer/t, of the fi.-st part, on account of

the natural love I bear to my son Ja7nes of the second
part do givoWun my right, title, and interest, ofone half
of the east half of lot number 12," &c. It concludes
thus: ^' James Leech, of the second part, is to till the
8a.d farm as usual, and to give to his father William
Leech, of the first part, one-half of the produce, if
demanded by thesaid William Leech, of the first part "
The plaintiff contends that this instrument, which was
nnder the hands and seals of the parties, operated as a
conveyance to James of an undivided moietv of the
east half of lot number 12, and it has received that
construction at law.

575

2866.

l.cech
V.

I eech.

Jiiilgment.

Luke, who claims to be a purchaser for value
contends that this instrument is voluntary; and so
void as against his conveyance, under the statute of
Elizabeth; that the only consideration expressed is
natural love and affection, and that no other can be
shewn; conceding, however, as the rule certainly is

thatifanyvaluableconsiderationbooxpressed.afurther
valaableconsideration raaybeproved aliunde. Ithinkthe
instrument shews a valuable consideration upon its face
It IS observable that the word consideration is not used
.n any part of it. It says, speaking in the name of the
tather, on account of the natural love I bear " and a
dnty and labour, onerous to the son and valuable to the
ather, are part of the agreement. It is as though it
had been expressed, that the inducement which led the
tather to enter into the agreement was Dm lov« he hore
i'lb son, and the agreement itself was that he should
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Leech
V.

Leech.

on his part, convey a moiety of the farm to his son •

and that the son, on his part, should cultivate it and
render to the father one-halfofthe produce, ifdemanded

This, I apprehend, is sufficient without shewing any
other consideration, but it also admits evidence of
further consideration ; and further consideration, con-
sisting of past services rendered by the son to the
lather, and an acting under the agreement to till and
render producetothe father, areallin evidence. It isin
evidence that the son continued to live upon and work
the farm untU his death, which occurred in December,
1862, more th.in seven years after the agreement, or
until disabled by ill-health ; and that his father and
mother were chiefly supported out of his earnings and
labour; such support being, it may be presumed, in

lieu of the one-half of the produce which he was bound
to pay over to his father, if demanded.

Statement,

In 1863, the father conveyed to his sons, Robert and
WUlmm.the land which was the subjectof the agreement
with Janies ,- and in the same or the following year
I think in the following, from the terms in which the
two conveyances are stated in the answer of Zwitc, and
from the atHdavit of Conley, Robert and William, theson,
conveyed to Luke: and it is sworn that both these con-

veyances wore for valuable consideration. It is not set

up that Robert and William were purchasers without
notice, and there is evidence of actual notice to Robert.

Luke in his answer denies that he had notice. The
conveyance to him was of one-half of the half lot, being

that half which was claimed by the widow as having
been apportioned to her husband by his father, to be

held by him in severalty; and the ejectment was

brought against the widow as in possession of that which

she claimed as so apportioned. The partition was not

proved
; and she did not defend as tenant in common,

and on that ground judgment was given for the plaintiff.
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From this it appears that the widow was, at the 1866
time of the ejectment brouglit, in actual possession of
the land conveyed to Lake; and for all that appears,
was so when Luke purchased. The instrument of
July, 1855, was registered certainly before the convey-
ance to Luke was registered, and, upon the evidence
before it was executed. Luke, therefore, purchased
with a prior registered title in his way; and. as I may
assume, for the purposes of this application, while the
land purchased was not in possession of his vendors
but of another claimant : his vendors, too, being his
brothers, and having notice of the plaintiff's claim of
title. The jury, upon the trial in ejectment, found
for the widow, and expressly negatived that the con-
veyance to Robert and William was for valuable con-
sideration

; and it was not shewn that Luke paid any
valuable consideration for his conveyance.

If the instrument of conveyance to James had been
voluntary, I should hesitate before making an order at
this stage of the cause, which would have the effect of
changing the possession. The whole transaction, on
the part of these surviving brothers, has a suspicious
appearance, both as to payment of consideration and
as to notice. Being of opinion that the conveyance
to James was for a valuable consideration, and being
of opinion, moreover, that the merits,' so far as they
are yet disclosed, are with the party in possession, I
thmk the proper course is to leave it as it is, until the
hearing.

Judgment.
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"
' LuNDY V. McKamis.

Mortgage on wrong lot.

Where a mortgage was, through error, created upon a wrong lot of
land, the mortgagor owning only the land intended to be embraced
in it, and having no title to that actually conveyed, and he subse-
quently sold the land to which he had title; the court, upon a
bill filed for that purpose, ordered him to account for the pro-
ceeds of the sale, not exceeding the amount secured by the mort-
gage, with interest and costs of suit.

The bill in this case alleged that the defendant had
created a mortgage in favour of the plaintiff, on cer-

tain land, and that through error a wrong lot had
been inserted in the mortgage deed, the lot intended
to be embraced in the mortgage, it was alleged, was
the only land owned by the defendant at the time, and
that the same was subsequently sold by the defendant
to a purchaser for value, without notice of plaintiffs

statement daim^ for iJ200 paid to him. The prayer was tliat

defendant might be ordered to discharge plaintiffs

mortgage. The facts stated in the bill were not
denied by defendant.

Mr. Grickmore, for plaintiff.

Mr. Mo8s, for defendant, contended that the facts

of this case did not warrant the court in making a

personal order against the defendant, and no case can
be found in which such order has been made : under
the circumstances here appearing the court can only

follow the land, not the person.

Vankouohnet, C—It being admitted that if the

defendant had retained the land the court could have

fastened the plaintiff's mortgage upon it, as against

him, I have no difficulty in holding that the defendant

having thus become, though against his will, a trustee

of the land in the eyes of this court, and having parted

with the title for money received by him, he is also a

trustee of that money and must aceount for it.
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The decree will declare the defendant liable to pay 1865
what 18 due on his mortgage, not exceeding i;200 and ^~r'r^
interest from the time he received the money, and also M.Ii
the costs of the suit.

Kellv v. Ardell.

Pleading—Parties—Costs of demurrer.

Where a testator devised his real and personal estatejto A., subject to
a charge of »2oo in favour of B.. and A., af,«r the testators LJ,mortgaged the real estate to B. to secure a further sum. a bill bv
B., for payment of the two sums, praying, in default. a|foreclosure
or sale, was held not to be multifarious

In such a case the personal representative of the testator was held tobea necessary party, and an allegation that the defendant had been
appointed executor by the will, was held insufficient in theabsen-e
of any allegation that he had proved the will or had acted as

*

executor.
"'

Where ademurrerfor multifariousness was over-ruled,and a demurrer

r/hTh .'
"'"'

r""''"
"'^ ^"°"«'' '""^ P^-"- -^« held to

be that the demurrer for multifariousness should be over-ruled with
costs, and the demurrer ore tenus allowed without costs.

This was a demurrer for multifariousness under the
circumstances stated in the head note and judgment.

Mr, Scott, for the demurrer, referred to Ward v. Nor- Argument.

tkmberland (a), Campbell v. McKay (b), Crooks v
Smtth (c), Story's Equity Pleadings, s. 271.

Mr. Moore, contra, cited Daniel's Practice, pn 232
291, 8rd ed. * ^'

'

MowAT, V.C.-The bill states in substance that the
property belonged to John Ardell deceased ; that he. by
His last will, devised and bequeathed all his real and

{a) 2 Anst. 469. (b) iM.&C 608. Storj''s Eq PI 3 271
(c) I Gr. 356,
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Ardell.

1865^ peraonal estate to the defendant, subject to a cliargc
Kelly for $200 in favour of the plaintiff; that the testutor

appointed the defendant and one Geniye For»\fth iiis

executors
;
and that George Formjih afterwurds died

leaving the defendant sole executor
; that after the

testator's death the defendant executed a niort^a^e on
the property to the plaintiff to secure !?268.2a and
interest.

The bill prays that the plaintiff may ho paid tlio sums
due to her in respect of the charge and mortgage
respectively, and, in default, for a foreclosure or sale,

and for general relief.

To this bill the defendant has filed a demurrer for

multifariousness, and counsel for the defendant argued
that a bill would not lie to enforce the payment of both
the legacy and mortgage, but that a separate bill in

judKmcnt. respect of each was necessary. I do not concur in that
connection. Vide Pmrce v. Watkina {a), Ely v. Sor-
wood (b), Shuttleworth v. Laycock (c), Thonm v.

Thomas {d).

The defendant also demurred ore tenm for want of

parties, contending that the personal representative of

the testator is a necessary party ; that the bill does not
allege that the defendant proved the will or acted as

executor
; and that by reason of the omission the defen-

dant cannot be regarded as representing the personal

estate for the purpose of this suit. I think that this

objection is well founded. Vide Humphreys v. Ingledon

(e), Creasor v. Robinson (/).

The legacy is a charge on the whole estate, but the

bill states that the interest of the defendant is as tenant

(a) 5 DeG. & S. 315.

(c) I Vern, 245.

(e) 1 P. W. 753.

(b) 5 DeG. & S. 241.

{d) 22 Beav. 341.

{/) 14 Beav. 583.
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for life only: and it was further contended ore tenna that
in that case the heir of the testator is a necessary party
The bill IS inconsistent in its statements as to the estate
of the defendant under the will. If he were merely a
tenant for life, the heir would bo a necessary party to a
bill for enforcing a charge against the real estate.

The demurrer for multifariousness must be overruled
with costs, and the demurrers ore tenus, for want of i)ar-
ties, allowed without costs. This appears to be the well

^"'*°""''

settled rule as to costs in such cases, Attorney.General
v./^,w«(a) Mortimer v. Eraser (b), Mclntyre v.
ionnell (c). Lund v. Blanshard (d)* The plaintiff
may amend to remove the objections as to parties

Hif"

Attornsy-General v. McNultv.

The decree pronounced in this cause.as reported ante
p.21,wa3on re-hearing affirmed at the close ofthe argu-
ment. His Lordship 77,eC7wncdtor observing: We are
ofopinionthatpartiesmakingc'x^wr^capplicationstothe
Crown Lands Department, or to the government, are
bound to use the most perfect good faith ; neither mis-
stating nor suppressing any fact within their knowledge
or belief which can be at all material for the govern-
ment to know. We require such good faith on exparte
applications to this court, and it is at least as import-
ant that It should be observed towards the government
as toward us. The Crown Lands Department particu-
larly 18 much at the mercy, as to facts, of every appli-
cant for land. How can the department know the
position of every lot of land in this vast country, or the
rights which parties may create among themselves

IV!^-""^^- (6) 2 M. & C. 173.
(c) X S.n, N. S. a57.

(rf) 4 Hare. .3.
bee also Fame v. Chapman, ante, vol. vi, p. 338.

VOL. XI. 4Q
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^^l unless informed of them ? Here, after the award had
*«y.-Geii been made giving U he defendant MciVu/fi/'a brother
MuNuiiy. the land in dispute, McNulty, upon the simple repre-

sentation that he had improved the land, procured an
order in council giving him the right to purchase. He
withheld all information of the award, and so deceived
the Council, which had therefore no opportunity of

considering the case of the adverse claimant. Was
Judgment, not a gross fraud thus practised upon the government,

and did not the patent under such circumstances issue

in error ? We think it did, and should be cancelled.

Degree affirmed, except as to costs, and defendan
McNulty ordered to pay plaintiff's costs.
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TO THE

PRINCIPAL MATTERS.

ABANDONED MOTION.
See " Practice," 2.

ACCOUNT.
See "Waste."

ACQUIESCENCE.

,
An unequal and unjust divi-

sion of a residuary estate was
agreed to m 1858, under circum-
stances that rendered the trans-
action invalid. The division
was acted on to a certain extent
oy both parties, though convey-

A'^u^n
,^^^ °°* ^^®" executed.

-J .,
"S ^^^^ ^" 1864 to set

aside the division, and the delay
sufficiently accounted for, a de-
cree was made as prayed, and it
was referred to the Master to
make a new division, Dot dis-
turbing the old division more
than should be necessary.

Clarke v. Hawke, 527.

ADDING PLAINTIFFS.
See " Practice." 16.

ADMINISTRATION.

1. The testator A. M. had
been m partnership in business
with one J. A., and died withoutan^ settlement of accounts, ap-
P°;,"*^«8A-.P-andL..hisexeci-
tors. The testator had. besides

n«Lf '^ °^ *^^ partnership
assets, a large amount of per-
sonal property, and also real
estate which he specifically de-
vised to his four sons,then infants,
and appomted A. their guardian,
ihe executors received the rents
of the real estate, and applied
them to the maintenance and
education of the testator's child-
ren. Ihe real and personal es-
tate having proved insufficient
for the payment of debts, the
executors were held liable to
account to the creditors of the
testator for the rents received bv
them, and applied to the main-
tenance and education of the
i^hildren.

j

iiaifioon V. Patterson, i05.
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2. Executors finding it im-
possible to wind up the estate of
the testator, so long as certain
partnership accounts remained
unsettled, became personally lia-

ble to the surviving partner for

the payment of a sum supposed
to be equal to his share in the

,
estate, and he thereupon released
to them all his interest in the
partnership estate, which was
by them wound up, and the pro-
ceeds applied in liquidation of
the testator's debts. On a refer-

ence to the Master, this arrange-
ment was found beneficial to the
testator's estate, and the same
was so declared by the coui:t,

and the executors were held to

be entitled to a first charge on
the proceeds of the estate for the
moneys paid by them to the sur-
viving partner, and for what
they still owed him on their per-
sonal obligation ; as also the
amount of commission allowed
them by the Judge of the Surro-
gate Court.

—

lb.

3. The widow of an intestate,

having obtained letters of ad-
ministration, received and got in
his personal estate, went into
occupation of the real estate,

received the rents and profits

thereof, and spent a considerable
sum in improving it. She also
maintained the infant heirs of
the intestate, to whom no guard-
ian had been appointed. Held,
that the personal estate, and the
proceeds or profits of the real
estate come to her hands must
first be applied towards payment
of debts, then to reimburse her

ADMINISTRATION.

maintenance. No allowance was
made to the administratrix for
her improvements to the realty,
btit she was not to be charged
with any increase in rental
caused by such improvements.

In re Brazill, Barry v. Bra-
zill, 253.

4. A legatee filed a bill against
executors and another person,
between whom and the executors
it was charged improper dealings
had taken place with the estate.
The charges so made were not
sustained in evidence, and the
plaintiff was therefore ordered
to pay the costs of the defendants
to the hearing, and allowed only
costs ofand subsequent to decree;
and cross-charges of improper
conduct having been brought
against the plaintiff by other
legatees made parties to the suit,

and not substantiated, the costs
incurred in resisting such charges
were directed to be paid by the
parties making them.

Miller v. McNaughton, 308.

fo:rr suuis spuuii m uie luiants'

5. Although the rule is, that
executors or trustees will be
charged with what they ought
to have made, with what they
actually did make, or with what
they must be presumed to have
made, out of the moneys of the
testator, come to their hands;
still, where such moneys had,
before the repeal of the usury
laws, been invested in first-class

security at the rate of six per
cent, per annum, the court, on
appeal from the Master's report,

considered the executors were
not called upuu> at the risk of
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being charged with the extraamount of interest, to call in
those moneys and re-invest thesame at the rates, as the evi-
dence shewed, moneys could
nave been loaned at. It also
appearing that part of the money
ot the estate had been loaned bv
the executors to themselves, tliev
were charged th^ higher rate of
mterest thereon.

Smith V. Roe, 811.

6. Where the report of the
aiaster shewed that the conduct
01 the executors, in neglecting to
prepare accounts or afford in-
tormation reasonably called forby the legatees, had given rise
to the suit, the court charged
the executors with the general
cos s thereof, but set off against
such general costs, certain costs
occasioned by unfounded claims
set up by the bill.-~/i

7. A testator, a short time be-

.

j5;-e/"s fleath in 1841, and during
his last illness, signed a state-
ment by which he acknowledged
himself mdebted to his father

*'r5o"o^-^^''"*'^''^'
in tbe sum'

of ,£73 8d. 5d. His will con-
tained direct authority to his ex-
ecutors to sell his i-eal estate
Jo/^b^i payment of his debti^. In
184d the executors obtained an
administration order, and the
lather sought to have his claims
against the estate, including the
amount so acknowledged, paid
by a sale of the land. These
claims were resisted by the
widow and the heir-at-law, the
^estator having been in a weak
and dying state when he signed

ADMINISTRATION. 585

'

*be acknowledgment. The father
had. until about 1861, been in
theocci ation of the land, and

h2 i f''
"""*' ^»*^ Profits-

nil ' I
'""^''^ physical weak-

pioof of mental incapacity, isnot sufficient to render invalidan acknowledgment of debt;
that the statute of limitations

I '^""'f
not bar the claim of an ex-

ecutor against the estate of his

inpn /" ^''P"^S an estate
open and unadministered in or-
|der to obtain interest upon a
c aim which he has against the

pait of executors to sell lands
which by the will are saleable
for payment of debts, will render
*^;^|^^;^"*°r«hable for rents and

Emes v. Emes, 325.

8.. b. took out letters of ad-
mmistration to the estate of an
insolvent, at the request of asimple contract creditor, andwas on the following day Served
by he la ter with a summons
or the debt. The administrator
took no st-ps to ascertain, andmade no inquiry, whether there
were any other debts, but allowed
judgment to go against him by
default and all the chattel pro-
perty of the intestate to be sold
[under the execution. Held, at
the suit of a specialty creditor,
tliat the admmistrato; s conduct
did not entitle him to set up the
aetenceofno nofir.o

/«f fj^g _ _

cialty debt, and tliat tiie amount
produced by the sale must be

I



586 ARBITRATION.

*'m

th ,1'

applied in due course of admin-
istration.

Hutchinson v. Edmison, 477.

ALIMONY.
The purpose of allotting ali-

mony to a wife is to aiford her
the means of supporting herself

whilst living apart from her
husband; but as the law does
not contemplate the parties liv-

ing separately for life, and looks

forward to a reconciliation be-

tween them, the court will not
sanction the payment by the
husband of a sum in gross, in

lieu of a sum by way of such
alimony.

Hagarty v. Hagarty, 662.

AMENDMENT.
Amendments may be made at

the hearing of causes, under the
new practice, as at Msi Prius.

Eraser v. Eodney, 426.

ANTE-NUPTIAL SETTLE-
MENT.

See "Married Woman," 1.

APPLICATION OF PAY-
MENTS.

See " Mortgage," 1.

ARBITEATION.

(reference to—BY MARRIED WO-
MAN, HOW FAR BINDING, WHEN
AFFECTING HER REAL ESTATE.)

See " Married Woman," 2.

BUILDING SOCIETIES.

ASSIGNEE OF MORTGAGE,
WITHOUT NOTICE—(RIGHT OP.)

1. Where a party executed a
mortgage and had it registered,

but did not, for some time, give
it to the mortgagee, and this se-

curity was afterwards sold to a
third party, who was not aware
of the facts, it was held entitled

to priority ov^r another mort-
gage previously executed, but
not registered till after the other
security had been registered, al-

though registered before the
other had been delivered to the
mortgagee.

Muir V. Dunnet, 85.

2. Mortgage held good in the
hands of an assignee for value
without notice, though the par-
ties for whose benefit it was given
were not named in it or shewn
by any writing.

—

lb.

(in INSOLVENCY.)

See " Injimction," 1.

ASSIGNMENT.
See " Insolvency," 1.

BANKRUPT, &c.

See " Mortgage," &c., 3.

" Redemption," 1.

BRIEF.
See " Practice," 10.

BUILDING SOCIETIES.

A decree was obtained in a
suit by a shareholder of a build-

ing society, suing on behalf of

himself and all other share-

holders, for ihe administration
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CONFIDENCE. •

of the assets of the society, and
charging the directors with losses
which hadbeen sustained : Held,
that persons who had ceased to
be directors before the suit was
commenced could not be made
parties in the Master's office.

Eolph V. The Upper Canada
Building Society, 275.

COMPENSATION.
See " Specific Performance," 10.

COMMISSION.

See " Executors," 4.

COSTS. 587

COMPOSITION WITH
CREDITORS.

See "Principal and Surety," 4,5,

CONDITIONAL DEVISE.
See " Devise upon Condition."

CONFIDENCE.
(confidential relation.)

Where a son, who had the en-
tire management of his father's
business,—the father being old,
and having for years been un-
able to attend to business,

—

obtained deeds of gift from his
father and mother of their proper-
ty,without the intervention ofany
adviser but the son himself, and
failed to give evidence that the
nature and effect of the deeds
were fully and truly explained
to the donor, that he perfectly
understood them, that he was
made alive, by explanation and
advice, to the effect and con-
sequences of executing it ; and
lUaiJi uitc «ceu Htlo U WliHIJg aCU
on his part, and not obtained by

'

the exercise of any of that in-
fluence which the confidential
relationship of the donee put it

in his power to employ ; the
deeds were set aside.

Mason v. Seney, 447.

CONSIDERATION.
(against public policy.)

See "Conveyance," 1.

(note given without.)

See "Pleading," 1. •

CONTRACT.
(fairness op.)

See " Specific Performance," 1.

CONVEYANCE.
(for illegal purpose.)

Upon rehearing the decree pro-
nounced in this cause, dti",laring

that a conveyance made for the
purpose of enabling an irrespon-
sible person to justify as special
bail, was a transaction against
good conscience and morality,
was affirmed with costs.

Langlois v. Baby, 21.

(to defeat creditors.)

2.

See "Fraudulent Conveyance,"

COSTS.

See "Administration," 4, 6.

"County Court."

"Demurrer."

"Drtwer."

"Executors," '4.



;S88 DEMURRER. DISPUTED TITLE.

"Practice," 2, 4, 5, 10, 15,

17, 18.

"Principal and Agent."

"Specific performance," 9.

"Trustee," &c., 8.

"University."

"Vendor and Purchaser."

COUNTY COURT.

Where a bill is filed to fore-

close in respe'-t of a demand not
exceeding i'oO, the plaintiff will

be entitled to his full costs if it

appear that there is an incum-
brance beyond that sum,

Hyman v. Roots, 202^

DEBTOR.

(release or.)

See " Principal and Surety," 1.

demurrer ore tenus for want of.

parties was allowed, the practice
was held to be that the demurrer
for multifariousness should be
overruled with costs, and the
demurrer ore terns allowed with-
out costs.

Kelly V. Ardell, 579.

See also " Pleading," 1, 2.

" Specific Performance," 2.

" Suit Pending."

DECREE.
(special form of in foreclosure

suit—stated.)

See "Mortgage," &c., 6.

(correcting clerical error in.)

See "Practice," 19.

DEVISE.

(upon condition.)

L. devised lands to his widow,
"provided she does not marry or
misbehave," and to his son after
his wife's death. Held, that the
widow's estate was not absolute-
ly determined by her again mar-
rying ; the party next entitled,

not having claimed the estate.

.

Leech v. Leech, 572,

DILAPIDATIONS.

See "Specific Performpnce,"
4, 5, 6.

DEED.
(delivery and registration of.)

See " Assignee of Mortgage," 1.

DEFICIENCY.

See "Specific Performance," 10.

DISCLAIMER.

See "Practice," 6.

DEMURRER.
Where a demurrer for multi-

fariousness was overruled, and a

DISPUTED TITLE.

Where the grantors were in
possession of half the jH-operty
conveyed, and had an undisputed
life estate therein, but their title

to the remainder in fee, subject
to such life estate, was disputed

:

Held, that the rule laid down in

; osser V

.

Edmonds, did noi
apply to their grantee of such



EQUITABLE EXECUTION.

half, and that the grantee might
maintain a bill therefor. In such
a case, an objection taken at the
hearing to a bill by the grantors
and grantees against the adverse
claimant of the whole property
was disallowed.

Mason v. Seney, 447.

EQUITABLE MORTGAGE. 589

DOWER.
In equity, as at law, a widow

is not entitled to arrears of dower
unless her husband died seised.

Losee v. Armstrong, 577.

In such II case, she is not, as
a general rule, entitled to costs
in equity, unless she has made a
demand in writing, as required
at law.

—

Ih.

EQUITY OF EEDEMPTION.
(purchase of.)

See "Merger."

EQUITABLE ESTATE.
^ here a writ of fieri facias or

sequestia^^^ion is placed in the
sheriff's hands, it forms a lien
on the defendant's equitable es-
tate, from the (.ate of such
delivery, and not merely from
the date of tlie plaintiff's filing!

a bill to enforce the same.
|

Moore v. Clarke, 497. i

ered at law against W., H.'s
execution having priority. The
plaintiff B. and D. (the latter
having the control of H's execu-
tion), severally inquired of the
vendor whether, if he purchased
at sherift^'s sale, the vendor would
give him the benefit of the con-
tract, and each had received a
favorable answer. The defend-
ant D. became the purchaser at
sheriff's sale at a fair price.
Meanwhile, the vendor had
brought an action of ejectment
to put an end to the original con-
tract, and after the sheriff's sale
executed a writ of habere facias
])osf;essione>n, but subsequentlv
accepted D. as the assignee of
the contract, and received pay-
ment from him of the arrears
without objection by B. 'Two
years afterwards B.,who had kejjt

alive his execution against Ws
land, tiled a bill against D.,
claiming that he, B., was enti-
tled to a lion on the interest ac-
quired by 1). in the land under
his agreement with the vendor.
Bill dismissed with costs.

Burnham v. Dennistoun, 490.

EQUITABLE EXECUTION.
W. had an interest in land as

vendee, but had made default in
paying the purchase money and

I

otherwise. The plaintiff B. and
j

one H. had executions in the she- i

rift''s hands on judgments recov-

1

EQUITABLE MOBTGAGE.
(by deposit of title DEEDS.)

Where a mortgage was created
by the deposit of title deeds, and
the borrower signed a memoran-
dum stating the sum loaned and
times for repayment ; and agree-
ing to execute a writing to en-
able the lender to transfer or"
control certain mortgages so de-
posited : Held, that this memo-
randum did not require registra-

tion to secure its priority o>-er a



590 EXECUTORS.

{ If

lii'i'i-

subsequently registered incum-
brance : such memorandam not
being, in the language of the act,
"a deed, conveyance or assur-
ance affecting lands."

Harrison v. Armour, 303.

EXAMINATION OF CO-
DEFENDANT.

See "Practice," 1.

EXECUTION CEEDITOR.
Where the owner of land sells

the timber upon it, after a writ
against his lands is placed in the
sheriffs hands, and the purchas-
er cuts down and removes the
timber before an injunction is

obtained, he is accountable to
the ' execution creditor for the
timber so cut and removed.

Brown v. Sage, 239.

EXECUTORS.
1. (their right of retainer and

to be recouped.)

See "Administration," 2.

2. (THEIR right to COMPROMISE
A SUIT.)

See " Administration," 6, 6.

See also " Suit Pending."

3. (sale by, to LEGATEES.)

See " Will," 1.

4. Where an executor had re-
tained money in his hunds un-
employed, for which on passing
his accounts he was charged by
the Accountant with interest
and rests : Held, notwithstanding
that, having reference to the con-
dition of the estate and the facts

FRAUDULENT CONVEYANCE.

of the case, he should be allowed
his commission and costs of the
suit.

Gould V. Burritt, 52S.

EVIDENCE.
See " Set-off."

FATHER AND SON.
See " Fraudulent Judgment.'

" Possession—Title by."

FIERI FACIAS.

See " Equitable Estate."

FIXTURES.
A creditor, having execution

against lands, cannot claim fix-

tures which do not belong to his
debtor.

Brown v. Sage, 239.

FORECLOSURE.
See "Practice," 12, 13.

(special DECREE OF.)

See " Mortgage," etc., 6.

FRAUDULENT CONVEY-
ANCE.

1. M. B , an unmarried wo-
man, resided for some years with
her sister and brother-in-law.
He, having become involved in
his circumstances, conveyed his
real estate to M. B., for the al-
leged consideration of wages due
her as a hired servant. Promis-
sory notes were also made and
criven in M- T^ hv hoi- KvnfV.a»_

in-law, and on these notes be-



IVEYANCE. FRAUDULENT JUDOMEKT.

coming due, judgment was ob-
tained, under which M. B. sold
the farm stock and Qther person-
al property of her brother-in-
law, becoming herself the pur-
uhaser. The evidence as to bond
Jidea and good consideration for
the transfer of the land and the
giving of the notes was unsatis-
factory, and the conveyance was
set aside as fraudulent, at the
instance of the creditors of the
grantor.

Ball v. Ballantyne, 199.

2. Where a debtor executes a
fraudulent conveyance, in re-
spect of which relief in equity
may have to be sought, the pro-
per course for the creditor is, not
to have the property sold by the
sheriiT at a great undervalue,
and then to come into equity to
have the sale confirmed ; but to
come into equity in the first in-
stance to have the fraudulent
conveyance set aside, and the
property then sold.

Kerr v. Bain, 428.

See also " Sheri^s Sale," 3.

FRAUDULENT JUDGMENT. 69J

FR/ "JDULENT JUDGMENT
1. In a suit to set aside a

judgment obtained by a son
against his father, as being
fraudulent against creditors, it

was alleged by both that after
the son had attained twenty-one
years of age, he had remained
working with his father, as his
farmer and overseer, the father
promising to pay him what was
just and right, but no sum as
wages was ever named. This
alleged agreement continued for

about eight years, the son in the

meantime having married and
brought his wife home to reside
in his father's house, both of
them being clothed and main-
tained by the father. The father
having become embarrassed, by
reason of his beinj? liable as in-
dorser on notes of his brother, on
some of which actions had been
commenced against him, came
to a settlement of accounts
with the son, he demanding,
and the father agreeing to-

give $15 a mohth to the son and
$6 a month to the son's wife,
during her residenee in the
house, as wages. For the
amount so agreed upon, the
father gave his promissory note
to the son, payable on demand,
which note was immediately put
in suit, and the action not being
defended, judgment and execu-
tion therein were obtained be-
fore the plaintiff could recover
judgment in her action which
was defended. About the same
time the father conveyed his
farm to the son for $1,300, al-
leged to have been paid by the
father of the son's wife, the
property at the time being sub-
ject to several mortgages, one of
them for $2,000 having been
given by the father in payment
of a small lot of land near Sar-
nia, but which neither the father
nor son had ever seen. The
court [SpraggeY.C, dissenting,]
under the circumstances, de-
clared the judgment and execu-
tion fraudulent and void as
against the plaintiff, and ordered
the defendants to pay the costs
of the suit.

Douglass V. Ward, 39.



692 GRANT FROM THE CROWN.

2. A. being largely indebted to
B. & Co., and the owner in fee
of certain real estate, conveyed
the same to his son, without con-
sideration. B. & Co. recovered
judgment against A., on which
an execution against his lands
was issued in May, 1864, but in
February previous the son had
conveyed the premises in ques-
tion to D., taking as the consid-
eration for the purchase thereof,
his promissory notes not yet due,
and still unpaid. Evidence es-
tablishing collusion between A.,
his son, and D., was adduced,
and both the conveyances were
declared fraudulent, and the
lands held subject to the plain-
tiffs judgment debt.

GRANT FROM THE CRO^VN.

The Att'y-General v. McNulty,
281.

[Affirmed on re-hearing, 581.1

2. A bill was filed, alleging
that by aft act of the legislature
the Grand River Navigation Com-
pany were empowercu to take
such land as might be necessary
for the purposes of the act, sub-
ject to payment ; and in case of
dispute arbitrators were named
to determine the amount; and
compensation was in the same
manner to be made for any Indian
lands required for the undertak-
ing. The bill alleged that the

Buchanan v. Dinsley, 132

GRANT FROM THE CROWN.
1. A j)atent was issued to A.,

in consideration of improve-
ments having been made on the
land, but the benefit of these
improvements had, on an arlu-
tration lietween A. and E., been
adjudged to B., and the adjudi-
cation was in no way impeached
or discredited ; and it was shewn
to be the settled policy and prac-
tice of the Crown to issue patents
in such cases to those entitled to
the benefit of the improvements :

Held, that though the award
was known to the officers of the
Government when the patent
was issued, the patent should be
set aside at the suit of the At-
torney-General, as having been
issued through fraud, and in er-
ror and improvidence.

company having claimed, as be-
jing necessary for the purposes

I

of the work, a tract of land con-
!taining about ninety one acres,
[and forming part of the village
of Cayuga, which was then o'c-

cui^ied and improved by several
parties, an arbitration was had
in respect thereof on the 30th
day of October, 1847, when an
award was made directing the
payment of .£159 5s., for the

[

right of the Indians therein, but
that no notice was given to the
occupiers of the land, nor was
anything further done in the
matter until .January, 1864,
when the assignees of the com-
pany applied to the government
for the absolute purchase of the
land, untruly representing, as
the bill alleged, that the com-
pany had gone into possession
under the award, and were then
in peaceable possession; that
the only improvements made on
the land, were so made by squat-
ters with knowledge of the com-
pany's right ; and the applicants



HEIRSHIP.

were thereupon allowed to pur-
chase for the sum awarded, and
interest, although in reality the
land, by the improvements of
the occupiers, was then worth
ten times the amount. The bill

prayed to set aside the patent as
having been issued through
fraud, error, improvidence and
mistake : a demurrer by the pa-
tentees for want of equity was
overruled.

Westbrook v. The Attorney-Gen-
eral 330.

3. Whether, although a per-
son may have been entitled to
a grant from the Crown, yet if,

on his applying, therefor, he
knowingly makes grossly false

representations to the Govern-
ment, the patent may not be set
aside.

—

Qiuere.—Ib.

INJUNCTION. 693

ILLEGAL PUEPOSE.
(conveyance for.)

See "Conveyance," 1.

GUARDIAN AD LITEM.

(duty of).

Where the guai'dian for infant
defendants, being notified, did
not appear at the hearing, and
their interests, which were not
fully ascertained, were not re-

1

presented, the court refused to

!

pronounce a decree in their ab-

1

sence, removed the guardian, ap-
pointed another in his stead, and
directed the cause to be again
brought on.

Sanborn v. Sanborn, 123.

IMPROVEMENTS OF REAL
ESTATE.

(when allowed for, to ADMINIS-
TRATOR.)

See "Administration," 8.

INADEQUACY OF PRICE.
See "Sheriff's Sale."

INFANTS.
In cases where, if money be-

longed to an infant residing in
Upper Canada, the court would
invest it for the benefit of the
infant, the court will, where the
infant is resident in a foreign
country, direct the moneys to be
invested for his benefit in the
securities of such foreign coun-
try.

Sanborn v. Sanborn, 359.

See also "Administration," 3.

" Practice," 12, 13.

" Specific Performance," 2.

HEIRSHIP.

(admission of.)

See "Practice," 6.

INJUNCTION.
V. and D., traders, made an

assignment to the plaintiffs on
the 9th of January, 1865, as in-

solvents, and in pursuance of
the provisions of the Act of 1864.
A judgment at law having been
obtained against V., his interest

in the partnership assets was
sold for a nominal consideration
to C, who had notice of the in-

solvency proceedings. C. then
entered into possession of, and
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otherwise interfered with, the i

partnership goods, so as to hin-
der the plaintiffs from exercising
the duties of their office; an in-
junction was thereupon granted
on application of the assignees,
to restrain the defendant from
further interference.

Wilson V. Corby, 92.

2. An injunction granted to
restrain trustees of a University
founded by Royal Charter re-
moving a Professor thereof.

Weir V. Mathieson, 383.

See also "Execution Creditor."

"Vendor and Purchaser," 3.

INSOLVENCY.
1. Two partners, before the

passing of the Insolvency Act,
assigned their joint estate and
separate estates together, for the
benefit of their joint and separate
creditors, paripassu. An assignee
under the Act having been after-
wards appointed, he filed a bill
to set aside the previous assign-
ments, on the ground that, to
put the separate creditors of each
on an equality with the joint
creditors in respect of the joint
property, and of the separate
property of the other partner,
was a fraud on the joint creditors.
But it appearing by evidence
that the separate estates of both
partners were solvent, and that
the equality complained of was
an advantage to the joint credi-
tors, the bill was dismissed with
costs.

McDonald v. McCaiium, 460.

INSURANCE.

2. A bill was filed by assignees
under the Insolvency Act to set
aside a settlement executed by
the insolvent, on the marriage
of his daughter, with a secret
trust in his own favour. The
bill charged that the insolvent
defendant was in the enjoyment
of the property, and prayed costs
agamst all the defendants. A
demurrer by the insolvent, on tht
ground that he was not a propur
party to such a bill, was allowed.

Wilson V. Chisholm, 471;

[Assignee in,—Entitled to aid
of court against persons impro-
perly interfering.]

See "Injuncvym," 1.

INSOLVENCY ACT.

A voluntary assignment for
the benefit of creditors, not exe-
cuted in pursuance of the provi-
sions of the Insolvency Act, is
void as against assignees ap-
pointed under the Act, where
such assignment was the act of
insolvency on which the attach-
ment was issued.

Wilson v. Cramp, 444.

INSUEANCE.
The agent of an insurance

company, employed to receive
applications, on application by
the plaintiff, and receipt from
him of the usual premium, gave
to the plaintiff a receipt thorefor,
"subject to approval by the
Board of Directors, money and
note to be returned in case appli-



LIEK.

cation is rejected." It was al-
leged, that this was verbally
understood between the agent
and the assured to be a final
agreement for the policy and an
acceptance of the risk. The
directors having refused to effect
the proposed insurance, and re-
turned the premium note given
to the agent. Held, not liable
to make good a loss.

Held, also, that the agent's
authority did not extend to the
making of final agreements for
insurance or to the insuring tem-
porarily of property, not of the
classes specified in printed cir-
culars of the company, or such
as iihey were accustomed to in-
sure.

.LIS PENDENS.

LIS PENDENS.

595

Henry v. The Agricultural
Mutual Assurance Co., 126.

INVESTMENT OF MONEYS.
(by executors.)

See "Administration," 5.

JUDGMENTS.
(act abolishing registration of.)

See " Lis Pendens."

LANDS.
(bought for purposes of trade.)
See " Partnership Property."

LEAVE OF COURT.
(notice of motion by.)

See "Practice," 3. ,

LIEN.
See " Equitable Execution."

" Vendor's Lien."

In September, 1855, one G.
entered into a contract (which
was never registered) with one
M., for the sale to him of a lot
of land

; in October, 1857, the
plaintiffs recovered and regis-
tered a judgment against G.,
and thereby acquired priority
over M., on the lot sold by him,
and in March, 1861, filed a bill

against G., to enforce their judg-
ment against the lot contracted
to be sold to M., as well as against
other lands of G., to which bill
the plaintiffs (having no notice
of the contract) did not make M.
a party, a certificate lis pendens
being however registered. In
March, 1862, M. obtained from
G., under the contract, a con-
veyance of the lot, which he reg-
istered in September, 1362, and
the plaintilTs becoming aware
thereof applied ex parte on the
10th June, 1864, under the order
of 29th June, 1861, for, and ob-
tained, an order to make M.
a party in the Master's office.
Held, on appeal to the full court,
(Vankoughnet C, dissentiente)
that the suit was not pending as
against M. prior to the date of
the order to make him a party

:

that therefore there was no suit
pending against him on the 18th
May, 1861, and in consequence,
that the lien created by the regis-
tration of the plaintiff's judg-
ment against the lot, the subject
of the contract, was gone, and
that M. was not a necessary or
proper party to the suit, and
that the order to make him a
partner should be dischnrafirl.

Juson V. Gardiner, 23.



596 MARRIED WOMAN.

LOWER CANADA.

(law op.)

See " Married Woman," 1.

LUNACY.
A special act, passed in Upper

Canada in 1827, authorized a
commission to issue to enquire
into the lunacy of one P. V. ; and,
if he should be found i lunatic,
the act directed a conunittee of
his estate to be appointed, and
authorized, such committee to
sell his goods and lands ; and to
invest the proceeds in bank stock
or real securities; and enacted
that whatever remained of such
investments at the lunatic's
death, should be distributed
among his legal representatives
according to law

:

Hekl, that such residue was
personal estate, and was to be
distributed among the next of
kin.

Clarke v. Ruttan, 416.
See also " Practice," 4.

MAINTENANCE.
(of infants when allowed for.)

See "Administration," 3.

MARRIED WOMAN.
1. By an ante-nuptial settle-

ment made in Lower Canada, in

1883, according to the laws there
in force, it was agreed between
the parties to the proposed mar-
riage that no communion of pro-
perty between them should exist,

but that each should hold and

MARRIED WOMAN.

continue to enjoy what each then
had or should thereafter acquire.
In 1848, certain goods and chat-
tels of the husband were sold
at sheriff's sale, on executions
against the husband, and, hav-
ing been bought in by a third
party, were, by a deed of dona-
tion, conveyed to the wife for
her separate use. The parties
havingremoved to Upper Canada,
brought with them these goods,
which were seized under execu-
tions, issued on judgments ob-
tained against the husband.

Held, that the marriage set-

tlement and deed of donation
properly vested the goods there-
in mentioned in the wife, and
that they were not liable to.

seizure for her husband's debts.

Ryland v. Alnutt, 185.

(reference to ARBITRATION BY.)

2, A. having duly made his
last will and testament, whereby
he devised certain real estate, in
separate parcels, to B. and C,
afterwards incumbered these
lands, which incumbrance was
unremoved at the time of his
death. B. was a feme covert,

and questions having arisen be-
tween B. and C. as to the amount
of the incumbrance to be borne
by each, they by mutual bonds,
in which B. and her husband
joined, agreed to refer such ques-
tions to arbitration; and an
award having been made between
these parties, Held, that B. being
a, feme covert could not enter into
such an agreement to refer, and
that the provisions of the law,
as to conveyances by married
women of their real estates, did



HERQBR.

not apply to agreementB to refer,
and that therefore such agree-
ment and award were not bind-
ing on her.

Bagley v. Humphries, 118.

(misrepresentation by.)

3. Where a married woman
joined with her husband in mak-
ing misrepresentations to the
executor of a deceased person in
order to obtain possession of a
chattel belonging to the testator,
the court, upon appeal from the
Master, held her to be respon-
sible for such misrepresentation
equally with a person aid juris,
and overruled an objection to the
finding of the Master, charging
her with the value of the chattel

Blain v. Terryberry, 286

MASTER'S EEPORT.
(rbperrino back.)

See "Practice," 7.

MERGER.

1. Where a mortgagee of lands
buys up the equity of redemp
tion, taking a conveyance to him-
self, his charge will merge or
not, according to what may ap-
pear to have been the bargain
between the parties to the trans-
action at the time of his obtain-
ing the transfer.

Finlayson v. Mills, 218.

2. Where a derivative mort-
gagee took a conveyance from
the original mortgagors, and

VOL. XI.

MISREPRESENTATION. 597

there was no express stipulation
as to whether there should be a
merger or not : but the convey-
ance taken from the mortgagors
was therein declared to be madem consideration of the settle-
ment of a suit of foreclosure be-
tween the parties to the deed,
and in satisfaction of the gran-

I

tee's lien, claim and interest on
the property, and subject to the
hen and interest of the original
mortgagee

: and the grantee gave
to one of the mortgagors a bond
of indemnity against any claim
that the original mortgagees
might have against him in res-
pect of the original mortgage
debt

; Held, that the debt to the
grantee (the derivative mort-
gagee) was at an end, and that
the balance due the original
mortgagee was the only charge
on the property.—i6,

3. Premises having been twice
mortgaged were sold at sheriff 's
sale to S., who afterwards ob-
tained an assignment to himself
of the first mortgage. Held, that
he might still claim the sum due
on the first mortgage, no merger
having taken place. Semhle,
that in this respect our law is
more favourable to S.'s position
than English law would be.

Elliott V. Jayne, 412.

MISJOINDER.
See " Pleading," 3.

MISREPRESENTATION.
(by MARRIED

See " Married Woman," 2.

41
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S>\m

MISTAKE.

A division of the residuary
personal estate of a testator was
made between his legatees, with
their concurrence, appropriating
to one of them, as part of her
share, a mortgage for about £10,-
000, assumed to be good, but
which, from defective title and
other causes, was not worth one-
fourth of that sum : Held, that,

in consequence of the mistake as

to the character and value of the

mortgage, the appropriation was
not binding on such legatee.

Clarke v. Hawke, 627.

MORTGAGE, MORTGAGOR,
AND MORTGAGEE.

1. One partner of a firm gave
as cecm-ity for half of the part-

nership indebtedness a mortgage
on his separate real estate, the
other partner gave an indorsed
note for the remaining portion
of the debt; subsequently pay-
ments were made to the creditor

on account of the joint debt,

which he credited on the note,

claiming to hold the mortgage
for the entire balance- HeU,,
that an assignee of the mortgag-
or was entitled to have one-half
of all sums which bad been paid
out of the partnership assets on
account of the debt credited on
the mortgage security.

Moore v. Riddell, 69.

2. In a redemption suit by the
second mortgagee against the
first, it appeared that the equity
of redemption bad become veuted

in the first mortgagee, and that
he had entered into possession
of the premises, and had cut and
removed timber therefrom, to a
greater value than the amount
due on his mortgage. Held, that
the first mortgagee was only
bound to account for the value
of such timber and occupation
rent, as was taken or received
by him as mortgagee, and not
for that taken or received in his

other capacity, as owner of the
equity of redemption ; but that
the second mortgagee might ask
for a receiver.

Steinhoff v. Brown, 114.

8. Where a mortgagor be-

comes bankrupt the mortgagee is

not compelled to go in under the
act, but may proceed to sell the
property under a power of sale

in his mortgage.

Gordon v. Ross, 124.

4. A mortgagee of land, part
of which was taken by a railway
company, was offered ^100 as

compensation for the land so

taken, which he refused ; and
the matter having been referred

to arbitration, £S0 only was
awarded. On a bill filed to re-

deem: Held, that under the cir-

cumstances, he was chargeable
with the sum awarded and no
more.

Gunn V. McDonald, 140,
*

6. A., the equitable owner of

property, had it conveyed to his

son, a minor, in trust for A.

himself. A. afterwards signed
the son's name to a mortgage of

the property to a creditor, and
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s;agee, and that

into possession

md had cut and
therefrom, to a

an the amount
age. Held, that

[agee was only

it for the value

and occupation
ien or received

gagee, and not

received in his

s owner of the

)tion; but that

;agee might ask

'v. Brown, 114.

mortgagor be-

he mortgagee is

go in under the

ceed to sell the

; power of sale

n v. Ross, 124.

IcDonald, 140.

NOTICE OP MOTION.

added his own name as witness.
Held, thatthe instrument, though
void at law,created a valid charge
in equity.

Dennistoun v. Fyfe, 872.

6. V. executed a mortgage on
certain property to A., then sold
part of the property to H., then
mortgaged the residue with other
property to P., who obtained an
assignment from A. of his mort-
gage, and filed a bill of foreclo-
sure against V. & H. The pro-
per form of the decree in such
case stated.

Perkins y. Vanderlip, 488.

7. Where a mortgage was,
through error, created upon a
wrong lot of land, the mortgagor
owning only the land intended to
be embraced in it, and having no
title to that actually conveyed,
and he subsequently sold the
land to which he had title ; the
court, upon a bill filed for that
purpose, ordered him to account
for the proceeds of the sale not
exceeding the amount secured
by the mortgage, with interest
and costs of the suit.

Lundy v. McKamis, 578.

See also " Merger."

PAYMENTS. 599

OCCUPATION EENT.
(when mortgagee, being also
owner op equity of redemp-
tion, chargeable with.)

See "Mortgage," &c., 2.

PARTIES.

See " Insolvency," 2.

"Pleading,"2, 4, 5.

"Practice," 13.

PARTITION.

See "Trusts, Trustee and Cestui
que Trust," 1.

PARTNERS.

See " Insolvency," 1.

MOTION.

(refused.)

See "Practice," 2.

NOTICE OF MOTION.
(by leave of court.)

See " Practice," 3.

PARTNERSHIP DEBT.
See " Mortgage," &c., 1.

PARTNERSHIP PROPERTY.
Persons engaged in the " oil

business" purchased land, on
parts of which they sank wells,
and leased or sold other portions
thereof to various persons desir-
ous of extracting oil from them.
Held, that such lands were part
of the partnership assets and to
be treated as personal property.

Sanborn v. Sanborn, 359.

PAYMENTS.

(application of.)

See " Mortgage," &c., 1.
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PLEADING.

1. Where the maker of a pro-
missory note was sued thereon,
and instead of raising the de-
fence at law, that the note had
been given without consideration
in that, save as to part, no value
had been received by the maker,
pleaded that the plaintiff in the
action was not the holder of the
note, and a verdict was rendered
against the defendant for the
full amount thereof, for which
execution against lands was sued
out and placed in the sheriff's

hands ; whereupon the defend-
ant in the action filed a bill to
restrain proceedings at law. A
demurrer for want of equity was
allowed.

Leitch v. Leitch, 81.

2. A bill filed by A. & B., as
executors of the deceased mort-
gagee to foreclose, did not al-

lege that probate had issued to
them. Held, defective on de-
murrer. Held, also that the
heirs of the deceased mortgagee,
or the person beneficially inter-
ested under his will, were not,
necessary parties to such suit.

Lawrence v. Humphries, 209.

8. Several persons being in
possession of separate portions of
crown land filed a bill, claiming
to have, by the invariable usage
of the Government, a pre-emp-
tive right, each to the portion he
was in possession of, alleging
that a patent had been obtained
for all the lands by a defendant
through fraud, and praying that

POSSESSION.

A demurrer to the bill for mis-
joinder was allowed.

Westbrooke v. The Att. Gen. 264.

4. To a bill by a mortgagee for
a sale after the mortgagor's death,
the personal representative of the
mortgagor is a necessary party

;

but not to a bill for foreclosure.

White V. Haight, 420.

5. To a suit by a surety against
the creditor for an assignment
by him of a judgment recovered
against the debtor, the debtor is
a necessary pnrty.

Cockburn v. Gillespie, 465.

6. Where a testator devised his
real and personal estate to A.,
subject to a charge of $200 in
favour of B.; and A., after the
testator's death, mortgaged the
real estate to B. to secure a fur-
ther sum ; a bill by B. for pay-
ment of the two sums, praying
in default a foreclosure or sale,
was held not to be multifarious.

Kelly V. Ardell, 679.

7. In such a case the personal
representative of the testator was
held to be a necessary party, and
an allegation that the defendant
had been appointed executor by
the will, was held insufficient in
the absence of any allegation
that he had proved the will, or
had acted as executor.

—

lb.

See also " Insolvency," 2.

tue patent might be xebciuded.

POSSESSION.

1. Possession is notice of the
title of the party having pos-
session, without proving notice
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of such possession by the party
charged with notice of such title.
Attorney. General v. McNulty,
281.

[Affirmed on re-hearing, 581.]

2. The defendant's mother was
in possession of a farm at the
tune of her second marriage, and
the defendant, who was her son
by a former marriage, and was a
mmor, lived with her. On the
death of her second husband,
the defendant, who had just come
of age, continued with his mo-
ther on the farm and managed
it. Held, that he could not
claim the farm against a person
to whom the mother subsequent-
ly mortgaged it.

White V. Haight, 420.

PRACTICE.

POWER OF SALE.

See "Mortgage," &c., 8.

601

(title by.)

8. The defendant's father had
for sixteen years been in posses-
sion of land, to which he had no
title, legal or equitable, and the
legal owner then conveyed it to
the defendant, a youth about
twelve years old, who was living
on the lot with his father, and
continued to do so for eleven
years thereafter, when the pro-
perty was sold on an execution
against the father. Held, that
the possession, after the execu-
tion of the deed, was the pos-
session of the son ; that the fa-
ther acquired no title thereby
against the son ; and that the
sheriff's deed was void against
the son, and should be set aside
as a cloud on his title.

McKinnon v. McDonald, 482.

PRACTICE.

^
1. Where the plaintiff exam-

ines several defendants before
answer, the examination of the
one cannot be read against the
other defendants at the hearing
of the cause.

Douglass V. Ward, 39.

2. Where a motion stands
over, and afterwards the party
moving gives notice of abandon-
ing the application, the costs
which are given against him are
not those of an abandoned mo-
tion, but of a motion refused.

Dennison v. Devlin, 84.

3. Where an injunction is
granted to a particular day,
which is not a motion day, and
the writ is served together with
a notice of motion for that day
to extend the injunction, the no-
tice is not irregular, though it
omits to mention that such no-
tice is given by leave of the court.

Johnson \. Cass, 117.

4. This court in a proper case,
will, upon petition, quash a com-
mission of lunacy, and the inqui-
sition taken under it, without
putting the party to the expense
and delay of a traverse ; but in
such a case, where the alleged
lunatic had so conducted him-
self as to afford grounds for the
application heinrr -mnAa r^^ni^^L

him, the court, while quashing
the inquisition which had been
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taken, refused tocharge theparty
applying for the commission with
costs.

Ee Milne, 163.

6. A creditor filed a bill to set

aside a deed as fraudulent against
creditors, and the grantee by his

answer disclaimed and alleged

that the deed was executed with-
out his knowledge or consent, and
that when he became aware of it,

he had repudiated it. Held, that
the grantee, having been properly
made a defendant, was not enti-

tled to his costs.

Shuttleworth v. Brown, 237.

6. Where a bill was filed to
obtain the opinion of the court as
to the validity of certain bequests
in a will, and the heirship of the
defendant, who claimed to be
heir and next of kin, was not ad-
mitted by the defendants, who
claimed the bequests, a prelim-
inary reference was directed to

the Master, to inquire who was
bsir and next of kin ; and fur-

ther directions and costs were
reserved.

Elmsley v. Madden, 232.

7. Where both parties had pro-
ceeded on the assumption that the
evidence before the Master, on
taking the accounts under the
decree, would be before the court
on further directions, and had in
consequence allowed mutual
claims of interest and commis-
sion to be submitted by the
Master to the court, without his

setting forth sufficient to enable
the court to dispose of them :

and the report was, besides, so

PRACTICE.

expressed as to render the de-
fendants chargeable with sums
for which it did not appear to
have been intended to make them
liable, the court, on further di-
rections, referred the case back
to the Masterto review his report.

Gould V. Burritt, 234.

8. A. having an interest in im-
provements for which, in a suit
between B., his vendor, and C,
B. obtained a decree. Held, that
A. could not, by petition, make
himself a party to such suit ; and
that his remedy was by bill.

Slater v. Young, 268,

9. On the dismissal of a bill,

costs were taxed to the defend-
ants,and execution issued against
the plaintiff, which was returned
"nulla bona." Two of the de-
fendants, as administrators, held
moneys, part of which would, on
distribution, belong to the plain-
tiff, and which they now applied
for leave to set-off against the
taxed costs. Under the circum-
stances the motion was refused.

Black \. Black, 270.

10. The com-t being dissatis-
fied with the mode in which the

i
argument was conducted, and
the brief of the pleadings had
been prepared, though it allowed
a demurrer to the bill, liquidated
the costs at $10 only.

McFadgen v. Stewai t, 272.

11. Unless where the parties
to be charged are too numerous
to be made parties to the bill, or
there is some other special reason,
the 42nd of the Gfinsyal Orderp.

of 3rd June, 1853, is confined to
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cases where no direct relief is

sought against the parties to be
added ; or where the object is to

bind their interests by the pro-
ceedings in a manner similar to

what is provided for by the 6th
of the same Orders.

Rolph V. The Upper Canada
Building Society, 276.

12. In a foreclosure suit a
question was raised as to whether
the equity of redemption in the
principal portion of the mort-
gaged premises was in the defen-
dants, against whom the bill had
been taken pro confesso, and who
did not appear at the hearing, or
in the othei defendants, some of
whom were infants ; the court
refused to decide this question
at the hearing, at the instance
of the defendants who appeared.

Robinson v. Dobson, 857.

13. Where a mortgagor had
conveyed his equity of redemp-
tion to the trustees of his mar-
raige settlement in trust for his
wife for life, remainder to his
children ; and a bill of for

closure was filed after his death
against the trusteed and widow,
to which bill the children, lieing

infants, were not made parties :

the court granted a decree con-
taining the usual reference to
inquire whether a sale or fore-
closure would be more beneficial
to the infants ; and gave liberty
to the Master to make the in-
fants parties in his office if he
should pee fit.

PRACTICE. 603

is confined to Dickson v. Draper, 362.

14. Amendments may be made
at the hearing of causes under
the new practice,as at Nisi Priits.

Fraser v. Rodney, 426.

15. Where a bill prayed speci-
fic performance of an agreement,
and for an injunction against
waste, and an account, of waste
committed, and the court w.as of
opinion that the plaintiffs reme-
dy, except as to the injunction,
was at law, the decree was made
without costs: the objection to
the jurisdiction appearing by the
bill, and not being raised until
the hearing of the cause.

Raven v. Lovelass, 435.

16. Where new plaintiffs are
added by amendment, they have
at the hearing the same rights,
and the court has the same dis-
cretion in the case of a mis-
joinder, as if they had been
plaintiffs originally ; and the
court may, under the General
Orders, treat such new plaintiffs
as the sole plaintiffs.

Mason v. Seney, 447.

17. Where a conveyance is set
aside as void against creditors,
a sale ordered, and costs up to
the hearing given against the
defendanis; these costs should
be paid by the defendants imme-
diately, where it is manifest the
property is not sufficient to pay
the creditors in full.

Gill V. Tyrrell, 474.

18. A trustee who severed in
his defence, because his co-trus-
tee had refused to act in con-
junction with him in the manage-
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ment of the estate, was, under
the circumstances, refused his
costs.

Gibson v. Annis, 481.

19. An application to correct
a clerical error in a decree or
order must, as a general rule, be
made on notice.

Radenhurst v. Reynolds, 621.

See also " Disputed Title,"

" Lis Pendens,"

" Trusts," (fee.

from his
holding information
principal.

Douglass V. Woodside, 375.

See also " Insurance."

"Vendor and Purchaser."

PRAYER FOR FURTHER
RELIEF.

See " Specific Performance," 2.

PRINCIPAL AND AGENT.

An agent had not answered for
some months urgent letters re-
ceived from his principal in
England. The principal there-
upon, being alarmed, employed
solicitors here to see to his in-
terests in the matter; but the
agent, though repeatedly applied
to by such solicitors during near-
ly three weeks, gave the solicitors
no information, or even an inter-
view, and they consequently filed

a bill for an account and in-
junction. Held, that the defen-
dant, by reason of his neglect
must pay the costs up to the
hearing, though the court was
satisfied his neglect did not pro-
ceed from any dishonesty on his
part, or any intention of with-

PRINCIPAL AND SURETY.

1. The payee of a promissory
note, indorsed fo: the accommo-
dation of the maker, having ob-
tained judgment against the
maker and indorser, executed a
release to the maker, reserving
all his rights against the indoi°
ser. Held, that he was entitled
to do so, and might still proceed
to enforce the judgment against
the indorser.

Bell V. Manning, 142.

2. W. owed A. $400. To secure
this debt S., as surety, joined
with W. in a promissory note to
the creditor (A.) for the amount,
payable at a future date with
interest. W., the principal, with-
out notice to the surety (S.),

agreed in writing to pay interest
at 15 per cent, as a condition of
the note being accepted, and of
the time mentioned in the agree-
ment being given: Held, that
the surety was discharged from
liability.

Shaver v. Allison, 356.

[Affirmed on re-hearing.J

3. Where a surety pays a debt,
and claims an assignment of a
judgment which the creditor had
recovered against the debtor, and
it is doubtful whether the n&v-
ment is a satisfaction of the
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judgment, the creditor may pro-
perly make the assignment, and
leave the debtor "^o set u^ that
defence if proceedings are^ taken
on the judgment.

Cod burn v. Gillespie, 465.

4. A. guaranteed to B, (a
creditor of C.) certain composi-
tion notes,which B. was to indorse
for the other creditors of C. B.
represented to one or more of the
creditors, before the composition
was agreed to, that he (B.) was
to accept a like composition him-
self, but he had a secret bargain
with C. that he should be paid in
full. iTeW, on grounds of public
policy, that this secret bargain
vitiated the whole transaction,
and that A. was not liable to B.
on his guarantee.

Clarke v. Eitchey, 499.

5. Various proposals having
been made for a composition by
all the creditors of an insolvent
person, A. executed a deed to a
trustee, reciting that an agree-
ment to that effect had been come
to, and conveying certain pro-
perty to the trustee to secure any
person or persons who might
indorse the composition note
which the debtors were to receive.
B., a creditor, indorsed the notes
of the other creditors, but was
to receive payment in full of his
own demand. Held, that the
trust deed was not a secm-ity for
the notes he indorsed, the deed
being available only if the com-
nORlf.inn Tiroa n, ^ • ' i* .i

creditors.

—

Ih.
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PURCHASE FOR VALUE. 605

PRIVILEGED COMMUNICA-
TIONS.

1. A defendant, one of the
members of the firm of G. & C,
when proving a claim in the
Master's office, was called on to
produce "all the letters to or
from Mr. L. ^his solicitor), in
reference to the questions in-
volved in the proceeding of
proving the claim of G. & C,
excepting such as passed in
contemplation of G. &. C. prov-
ing their claim in the present
suit." HeU, that he was bound
to do so.

McDonald v. Putman, 268.

2. The distinction between the
protection afforded to solicitors
and clients, respectively, with
regard to communications made
pending, or in anticipation of
litigation, pointed out.—/6.

PROBATE.
See " Pleading," 2.

PROSSER V. EDMONDS.
(the rule in, considered.)

Mason v. Seney, 447,

PUBLIC POLICY.

(consideration against.)

See "Conveyance," 1.

PURCHASE FOR VALUE.
A plea of purchase for value,

without notice, cannot be set up
against the Crown.

TheAttorneyGeneral v.McNulty,
281.

[Affirmed on re-hearing, 581.

J
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PURCHASE MONEY.
(payment op, into court, pending

reference as to title.)

See " Specific Performance," 8.

REAL ESTATE.
(partnership ASSETS.)

A bill was filed by a surviving
partner against the representa-
tives of the deceased partner,
praying an account of certain
partnership dealings, to which
a demurrer for want of equity
was allowed, on the ground that
the relief sought was barred by
the lapse of more than six years
between the death of the deceased
partner and the filing of the bill;

but leave was given to amend,
with the view of shewing that
certain lands held by the de-
ceased partner, and which had
descended to his heir at '.a,w, had
been purchased with partnership
assets, and that therefore there
was a resulting trust in favor of
the plaintiff.

McFadgen v. Stewart, 272.

See

RECEIVER.

Mortgage," &c., 2.

REDEMPTION.

In July, 1859, F., beingamem-
ber of the firm of R. M. & Co.,
mortgaged certain lands, the pro-
perty of the firm, to the defen-
dant C. In September, 1860, by
the " Act and Warrant," (under
Imperial Act 19 & 20 Vic. ch.
79.) of the Sheriff Depute of

Lanarkshire, in Scotland, all the
real and personal estate of R. M.
& Co. in Car j,da, as well as in
Scotland, became vested in R.,
under the bankruptcy laws of
that country, as trustee ; and in
August, 1861, the equity of re-
demption vested in R. & B. aa
trustees. In June, 1861, C,
beicg ignorant of the proceedings
in bankruptcy, filed his bill of
lloreclosure against F., who took
' the copy served on him to R.'s
I soli'^itor. but no notice was taken
of it ; and, in 1862, a final order
of foreclosure was obtained and
registered by C, who, in 1863,
conveyed to defendant G. In
1864, R. & B. filed the present
bill for redemption. Held, that
the " Act and Wai-rant," though
containing no attestation clause,
without a witness to its execu-
tion, and specifying no lands in
Upper Canada, was capable of
registration. Held, further, that
the transferee of real estate in
general terms must, at his peril,

register the instrument, under
which he claim?, in the city,

town, township, or place in which
the lands lie ; and that the eon-
duct of the plaintiffs, after service
upon F. and notice to R.'s solici-

tor, disentitled them to redeem.

Robinson v. Carpenter, 298.

REFORMING DEEDS.

A., being in possession of the
east half of a lot, claiming title

thereto, executed a mortgage on
the west half. On a bill against
the heir of A. to reform the
mortgage by substituting the
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east half for the west half, it

was shewii that A. had no claim
to the west half, and that that
portion of the lot was an im-
proved farm, ofwhich others had,
for many years, been in posses-
sion. The defendant neither ad-
mitted nor denied the mistake.
Held, that the mistake was suffi-

ciently established to entitle the
plaintiff to a decree for reforming
the mortgage.

White V. Haight, 420.

shebiff's sale of land. 60T

SEPAKATE SECURITY.
(by one PARTNEn.)

See " Mortgage," 1.

REGISTRATION.

(of judgments.)

See " Lis Pendens."

Registration of a mortgage
held not to be invalidated by the
mortgagee signing it, and also
the witness to the execution of
the instrument subscribing his
name to it after it had been
registered.

Muir V. Dunnet, 85.

(what is capable of registra-
tion.)

See " Equitable Mortgage."

"Redemption."

SETT OFF.
Tn the view of equity the sett-

ing off one demand against an-
other between the same parties
is extremely just; and where
there is any technical difficulty
in the way of its being done with-
out an agreement, the court ac-
cepts slighter evidence of such
an agreement than is usually
required in order to establish
disputed facts.

Lundy v. McCuUa, 368.

(after bill dismissed.)

See " Practice," 9.

RELEASE.
(of debtor.)

See " Principal and Surety."

SECURITY.

(in favour op parties not named.)

See " Assignee of Mortgage," 2.

SHERIFF'S SALE OF LAND.

1. Where a sheriff offered for
sale, under an execution against
lands, the interest of the debtor
in certain lands, whatever that
interest might be, not stating
what it was, although the means
of ascertaining what the interest
was were convenient, and the
interest itselfwas actually known
to the judgment creditor, and
partially known to the sheriff,

but not mentioned to the audi-
ence, the sale was set aside,
because of the uncertainty of the
interest or estate jjut up for
sale; and the court also held
that the sale could not be upheld,
for the further reason, that the
interest of the debtor was a life

estate, which he had conveyed
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away absolutely, though for the
purpose of a security only, and
therefore that the statute for the
Bale of equities of redemption did
not apply, the right to redeem
not appearing on the face of the
conveyance.

Fitzgibbon v. Duggan, 188.

2. Where an execution credi-
tor purchased property at sheriiFa
sale at one- sixth of its value, the
court held that effect could only
be given to such a transaction
as a security for the debt and
costs, and not as an absolute
purchase.

Kerr v. Bain, 423.

3. The plaintiff had purchased
at sheriff's sale for a small sum,
the interest of his debtor in pro^
perty which the debtor had pre-
viously mortgaged for a large
sum, the validity of the mort-
gage or the amount due upon it

being doubtful, the court declined
to enforce the purchase as abso-
lute; but, the plaintiff submit-
ting to have his deed from the
sheriff treated as a security for
his debt, the court made a decree
on that footing.

Malloch V. Plunkett, 489.

4. Where property worth
^1,500 had been sold at sherilfs
sale for A'90 Ss., in consequence
of the tiile being disputed, the
court refused to give effect to the
sheriff's deed as an absolute pur-
chase.

Chalmers v. Piggott, 475.

SOLICITOR AND CLIENT.
See " Privileged Communica-

tions."

SPECIFIC PERFORMANCE.

SPECIFIC PERFORMANCE.
1. A contract to be specifically

performed must be equal, fair,

and certain in its terms, and
founded on good consideration.
Where, therefore, a woman, un-
der the impression that she held
a life interest in two acres of
land, when in reality she was
entitled to the fee thereof, and
also an annual allowance of A'lO,
partly iv cash, and partly in

produce, charged upon other
lands, agreed to sell her interest
in such two ac. ^s to the owner
of the other lands, in consider-
ation of his paying her the ^10
all in cash, the court, under the
circumstances, refused to enforce
the specific performance of the
agreement.

Earley v. McGill, 76.

2. The widow and infant heu-s
of C. were entitled to certain
premises, subject to a mortgage
to E. By agi-eement between
the widow, E., and W., the pre-
mises were conveyed to W., up-
on a verbal understanding that
he should retain a part of the
premises, equal in value to the
sum due on E.'s mortgage, which
he was to assume, and that he
should convey the remainder of
the land to the widow, for the
benefit of herself and children.
The conveyance to W. having
been made by E., the widow and
infant heirs iaied their bill, seek-

ing a specific performance of the
agreement to convey the pcvtion
agreed on to them. On demurrer
for want of equity, Held, ioUow-

'the specific relief sought could



8PBCIFI0 PERFORMANCE. 8PECTF1C PERFORMANCE. 609

POEMANCE. not be decreed, but that under 6. Where buildines are torn

I'tfrr^
prayer and the case down after a contr/ct ?or saleStated, the niainfifffl woi-n o^*; ««^ i., r ±i ,

iui oitit;,stated, the plaintiffs were enti-
tled to some relief, and the de-
murrer was therefore overruled.

Clark V. Eby, 98.

8, A purchaser of land, at pub-
lic auction, from the Trust and
Loan Company, filed a bill for
specific performance, injunction,
and compensation, alleging mis-
conduct of the company's agents
at the sale and otherwise, and
consequent damage to the plain-
tiff, which allegations were partly
disproved by the evidence ; how-
ever, as the delay which occurred
in completing the title to the
plaintiff was owing in a great
measure to the defendants, the
court, under the circumstances,
made a decree for specific per-
formance and injunction ; but
without costs or compensation.

Mossop. V. The Trust and Loan
Company, 204.

4. A vendor who contracts for
the sale of property of which he
has not taken possession, is ac-
countable to the purchaser for
dilapidations by the parties in
possession before the vendor
takes the possession from them.

Fisken v. Wride, 245.

5. A vendor in possession is,

generally speaking, responsible
for dilapidations that take place,
before he shews a good title,

where the dilapidations are such
as a prudent owner, or his ten-
ants, might have nrevented.—
lb.

and before the purchaser takes',
or was bound to take possession'
the vender is prima fade ac-
countable for the loss.—-/6.

7. Where p contract for sale
of buildmg lois provided for the
immediate possession, and for the
payment of the purchase moneym eight annual instalments.
Held, that the erection of two
workshops on the lots by the
vendees was no waiver of their
right to examine the title ; nor
was the division of the property
between them, when they dis-
solved then: partnership, nor the
acceptance of a conveyance at
another time of another lot said
to depend on the same title.

Darby v. Greenlees, 861.

8. In a suit against purchasers
for specific performance the
court refused, under the circum-
stances of the case, to order the
purchase money into court,
pending a refererce as to title,
though the defendants were in
possession of the property.

—

lb.

9. M. executed a mortgage in
Y's favor for ^60, over lot No.
11, he then holding a lease re-
newable in perpetuity of lot A.
at a rental of £i per annum.
The rent being in arrear, judg-
ment was obtained and execution
issued by the lessor against M.
therefor; Y. then agreed with
M. to pay this execution, M. to
assign to him the lease of lot A.;
Rtl'l fTirthor if voaa nm-r\r^A 4-U^*-

if the lessors "will give to the
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party of the first part (Y.) a deed

in fee simple, or a lease perpetu-

ally renewable at the present

rent, he, the party of the first

part, will discharge and release a

mortgage," etc., being that above
mentioned. Y. afterwards ob-

tained a conveyance from the

lessors of lot A.; but it did not

appear that such was made for

the sum contemplated at the time

of the agreement between Y. and
M. Y. afterwards pressed for

payment of the mortgage debt,

when M. made excuses for delay,

and did not rely on the agree-

ment as a bar to Y's claim. Y.

having commenced an action of

ejectment on his mortgage, M's
bill to stay it, and to have the

agreement and subsequent pur-

chase by Y. construed into a sat-

isfaction of the mortgage debt,

was dismissed with costs.

McKenzie v. Yielding, 406.

10. Where an answer impro-

perly impugned the motives of

the solicitor who filed the bill,

the court, although it dismissed

the bill with costs, directed the

costs of the answer to be disal-

lowed to the defendant.

—

lb.

11. The plaintiff sold to the

defendant a lot of land ; the con-

tract did not mention the num-
ber of acres it contained; the

conveyance stated the quantity

to be 200 acres more or less ; the

covenants did not warrant the

quantity; part of the purchase
money remained as a lien on the

land, and many years afterwards,

but befoie the purchase money
was fully paid, iue vendee dis-

covered that there was a deficien-

cy of 24 acres in the supposed
contents of the lot : HM, that

the vendee was not entitled to

compensation from the plaintiff

for deficiency as against the un-
paid purchase money.

FolUs V. Porter, 442.

See also " Vendor's Lien," 2.

SUIT PENDING.

(fob same cause of action.)

A., B. and G. were appointed
executors. B., as acting execu-

tor, received a large sum belong-

ing to his testator's estate, which
he failing to account for, a suit

was commenced to administer
the estate. This suit was com-
promised by the plaintiff therein,

who was d beneficiary under the

testator's will, and the co-execu-

tors who took h icurity for the

sum found due from B. who
agreed to cease all further inter-

ference with the estate,which was
thencefor* h to be managed by A.;

B. contii ued to meddle with the

estate; whereupon A. and G.

filed a bill praying for an account;

and for an injunction to restrain

B. from all further interference

with the estate. Held, on de-

murrer, that the proceedings in

the former suit and its pendency
were no bar to the relief sought.

Aikins v. Blaiu, 212.

TITLE.
(by possession.)

See " Possession," 3.

(waivbe of.)

See ' Specific Performance," 7.



TRUSTS, TRUSTEE, AND C.Q.T.

TRADE.
(lands BOUGHT FOR PURPOSES OF.)

See •' Partnership Property."

TRUSTS, TRUSTEE. AND
CESTUI QUE TRUST.

1. The defendant, by answer,
having submitted to account, as
trustee, the court made a decree
for an account and partition, al-
though, without such submission
in the answer, there was no evi-
dence of the defendant holding
the property in trust.

Cuthbert v. Cuthbert, 88.

2. Where a trustee deals with
his cestui que trust for the con-
veyance to himself of any portion

'

of the trust property, it i- us
with the trustee to shew that
everything in connection with
the transfer was fair and just.

Blain v. Terry berry, £86.

3. It is the duty of a trustee to
use reasonable diligence to have
the accounts )f the trust ready,
and to render them within a
reasonable time after they have
been asked for on behalf of the
ceatuis que tnistent . and where a
trustee wholly neglected this
duty, though he offered his books
for inspection by the parties in-
terested, he was charged with
the costs of suit up to the hear-
ing.

Randall v. ^urrowes, 864.

TRUSTS, TRUSTEE, AND C.Q.T. 611

to hold it as a valid deed entitl-
mg him to the beneficial interest
in the property. The grantee,
M., having afterwards sold and
conveyed the lands to R., receiv-
ing part of the purchase money
and a mortgage for the balance.
Ildd, that on confirming the
title of the purchaser (R.,) the
plaintiff was entitled to the
balance of the mortgage money
from R., and to a decree against
M. for what M. had received.

Eraser v. Rodney, 426.

5. One of several trustees filed
a bill against his co-trustees and
his cestnis que trust, to be re-
lieved from the trust, on the
'grounds set forth in the bill.

1 ' other trustees, by answer,
asked for the same relief on the
same gi-ounds which were ap-
plicable to all, and the ceatuia
que trust, most of whom were
adults, submitted to the relief

:

the court granted a reference to
the Master for the approval of
new trustees in place of all the
existing trustees.

Proudfoot V. Tiffany, 461.

4. A deeu rpo.ting to con-
vey land to M., was executed by
the plaintiff under circumstan-
ces that disentitled the grantee

6. In such a case the court,
at the instance of the cestuia que
trust, in granting the u&aal re-
ference, added a direction that,
if the Master, on taking the
evidence, found sufficient reason
for reducing the number of trus-
tees, or for the appointment of
one of the cestuia que trust as
one of the trustees or as sole
trustee, he should report the
fn.P.fa QnA vanan-nr, *« iU i.

lb.
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7. Real estate was conveyed
to three trustees in trust for the
settlor for life, with remainder
for his children ; two of the trus-
tees died, and the settlor after-

wards verbally arranged with
the surviving trustee that he
would release to the latter his
equitable interest for life, in
trust for the same children ; that
the trustee should thereupon ap-
point the settlor and his son co-
trustees in the place of the two
deceased trustees, and should
leave the whole management
during the settlor's lifetime to
the son. The release, which \«as
without consideration, was ac-
cordingly executed, and the
appointment of co-trustees made.
The son, with the consent of the
other trustees, received the rents,
but misappropriated them. Held,
that the other trustees were not
bound to make good the loss.

Mitchell V. Ritchey, 611.

See also " Mortgage," &c., 4.

" Practice," 18.

UNIVERSITY.

ignorance of the real value of the
largest item of the assets of the
estate, the other party to the
agreement being her brother-in-
law, and being the only person,
except the executors, who ap-
peared to have had any of her
confidence in matters of busi-
ness.

Clarke v. Hawke, 627.

UNIVERSITY.

An injunction granted to re-

strain trustees of a university
founded by Royal Charter re-
moving a Professor thereof.

Web V. Mathieson, 383.

UNDERVALUE.
See " Sheriff's Sale," 2.

UNDUE INFLUENCE.
An unequal division of a resi-

duary estate, agreed to by the
parties interested, and sanction-
ed by the executors, was held
not to be binding, where it ap-
peared that the lady to whom
the division was unjust, had
agreed thereto without profes-
sional or other independent ad-
vice, with undue baste, and in

By letters patent under the
great seal, issued on the 16th of
October, 1842, certain persons
therein named were created a
body corporate by the name of
" Queen's College, at Kingston,"
with the style and privilege of a
university, with power to appoint
professors and other officers, and
in case of complaint made to the
trustees to institute inquiry, and
in the event of any impropriety
of conduct being duly proved, to
admonish, reprove, suspend, or
remove the person offending.
Held, that the professorships in
the institution were offices of
freehold, and the trustees had
not the power at their discretion
without such inquiry of remov-
ing the professors, but that they
held their appointments ad vitam
aut cvlpam ; that this courtwould
by injunction prevent the trus-
tees from improperly interfering
with the professors in the dis-

charge of their duties ; and where
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VENDOE AND PUBCHASER. VENDOR AND PURCHASER. 613
a professor had been improperly
removed, the court, on decreeing
him relief, and in order to do
him complete justice, orderedmm to be paid out of the trust
funds of the institution his
arrears of salary; and ordered
such of the trustees as had actedm such improper removal to pav
the costs of the suit.—76.

VENDOR AND PURCHASER.
1. The defendant was a trus-

tee under the will of P. for the
sale of the property in question.

?-}.f'.^ friendly suit was in-
stituted m England (where the
trustees and all the parties in-
terested under the will resided,)

£^ •n®^®*^"*^^" °^ *^e trusts of
tbe will, and a decree was made
fortheappointmentofareceiver,

,,, , , ~.~^. vu,»wiu
and the sale by him of the tes-

°*^??' ^®®^« *« *he trustee for ex
tator s lands in Upper Canada. ' f^'^^i^"'

^^^ retained by the lat-A .. ter for some time, but was not
executed. Held, that there was
not any contract which this

Zl'?''trl'''' ^g-i°«t the

tator s lands in Upper Canada.
A receiver appointed in this suit
having died, a considerable
period elapsed before another
was appointed. During this
interval the Canadian solicitors
for the estate continued to sell
the lands, and manage the pro-
perty as theretofore, under the
authority of the trustee. While
they were so acting, the plaintiff
applied to them to purchase the
land m question. A clerk of the
solicitors, wlio attended to the
business of the estate, had been
authorized to buy a few lots for
himself at the prices at which
they were for sale to others;
and, acting upon the strength of
this general authority, he, with-
out their knowledge, entered
mto a contract in his own
name and behalf, with the

VOL. XI.

plamtiff, for the sale of the
lot at f250, and gave the
plaintiff his own bond for adeed and received from him the
purchase money. The plaintiff
supposed the clerk was\cting
for the defendant, and was au-
thorized to act for him. The
clerk sometime afterwards en-
tered in the solicitors' book of
sales, and subsequently in an
account transmitted to the de-
fendant, a sale of the lot to an-

u /?f^°" a* ^150. and
charged the plaintiff with that
amount as assignee of the pre-
tended purchaser. A deed of
conveyance to the plaintiff, re-
citing a sale to him at ^160, was
prepared by and under the di-
rections of the clerk, and was
transmitted bythe solicitors with
other deeds to the trustee for ex-

trustee; but as a suit was to
some extent necessary to ascer-
tain the truth satisfactorily, and
the same was rendered unneces-
sarily expensive by the unquali-
fied denial of the defendant that
the solicitors had any power to
selUands; the court, on dismiss-
ing the bill, refused the defend-
ant his costs.

Ratz V. Tylee, 342.

_
2. Where vendors had' not fur-

nished an abstract of title not-
withstanding repeated notices,
and had at length brought an
action at law on a note given by
the purchaser for part of the
purchase money, the Durchasfir

42



614 vendor's lien.

$Ied a bill alleging that, by rea-
son of the delay, the contract
was at an end, and praying an
injunction to stay the suit at
law. The vendors failing ,to jus-
tify their neglect, the court
granted the injunction.

Walton V. Armstrong, 379.

8. The plaintiff sold woodland
to the defendants on credit ; and
the agreement stipulated that
any cordwood or timber removed
from the premises by the de-
fendants should be paid for at
specific rates, if the plaintiff

should demand such payment,
the sums so paid to be credited
to the defendants on instalnjents
due or to become due. The de-
fendants cut a quantity of cord-
wood and were removing it before
making the stipulated payments.
Held, that the plaintiff, as ven-
dor, had no lien on the cordwood,
and was not entitled to restrain
the removal of what had been
cut.

Smith v. Bell, 579.

See also "Equitable Execution."

VENDOR'S LIEN.

(for unpaid purchase money.)

1. L. sold land to E. who paid

£175 in cash, and assumed pay-

ment of two mortgages made by
L. as one-third of the consider-

ation agreed on ; and a mort-

gage was executed by R. to

secure another third of the pur-

chase money. L's wife refusing

to bar her dower, a bond was ex-

ecuted by R. providing for pay-

ment of the remaining one-third

at a certain period. It was ar-

voluntary conveyance.

ranged that, in case of the death
of L. or his wife before the time
fixed, the money secured by the
bond was to be paid within one
year thereafter to the survivor.
Held, that under these circum-
stances L. had not waived his
vendor's lien for that portion of
the purchase money secured by
the bond.

Rutherford v. Rutherford, 565.

2. On the sale of land the pur-
chaser paid a certain sum in
hand, gave a mortgage on other
property owned by him for ano-
ther portion of the price, and for

the balance four promissory
notes were to be given, made by
the purchaser and such other
person as would render them sal-

able without being indorsed by
the vendor. One only of the
notes was delivered. Held, that
the vendor retained no lien on
the property sold for any portion
of the purchase money. Held,
also, that the bill could not be
sustained as a bill for specific

performance ; the agreement for

the delivery of the notes being
such as this court could not exe-

cute, and the remedy being at

law for breach of the contract.

DeGear v. Smith, 570.

VOLUNTARY CONVEYANCE.
A., being the owner of land,

entered into an agreement where-
by he conveyed part of it to his

fcon, "on account of natural
love," the son to give to his fa-

ther one-haif of the produce, if

demanded. Held, that this was
». valuable consideration. A.

afterwards by deed conveyed to
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VOLUNTARY DEEDS.

others these premises, and their
assignee having commenced
ejectment, L'swidow obtained an
injunction against the action.
L's widow having meantime in-
termarried, the assignee moved
to dissolve, urging that the wid-
ow's estate had determined, and
that it was defeasible, and had
been defeated by the testator's
subsequent transfer for value un-
der 27th Eliz. cap. 4; but the
application was, under the cir-

cumstances, refused.

Leech v. Leech, 672.

VOLUN Y DEEDS.
A deed I 2 been executed

by a husband and wife under
such circumstances as to make
the conveyance voluntary, the
court held that the onus was
on the grantee, of proving

WILL. 615

that the grantors understood the
nature and effect of the deed;
and, as it did not appear to have
been explained before being exe-
cuted, the deed was held invalid.

Fraser v. Rodney, 426.

2. To sustain a deed ot gift to
a person standing in a confiden-
tial relation to the donor, the
donee must establish by clear
evidcLce that the natm-e and ef-

fect of the deed were fully and
truly explained to the donor;
that he perfectly understood
them ; that he was made aliv3,
by explanation and advice, to the
effect and consequences of exe-
cuting it, and Lhat the deed was
a. willing act on his part, and
not obtained by the exercise of
any of that influence which the
confidential relationship of the

donee put it in his power to em-
ploy

: otherwise such deed of gift
will be set aside.

Mason v. Seney, 447.

3. A voluntary grantor of real
estate is not chargeable, at the
suit of the objects of his bounty,
for rents of such estate subse-
quently received by him, or
which but for his neglect mi»ht
have been so received.

°

Mitchell v. Ritchey, 511.

WAIVER OF TITLE.
See " Specific Performance," 7.

WASTE.
Where an injunction to stay

waste was continued at the hear-
ing, and it appeared that the
extent of the waste committed
did not exceed $20, the court
refused to direct any account,
and left the amount of the waste
to be dealt with in any action
for mesne profits which the plain-
tiffs might be advised to bring.

Raven v. Lovelass, 435.

WILL.
(CONSTBUCTION OF.)

1. P. having an estate esti-
mated at i*60,000, by will pro-
vided that after payment of the
debts and certain pecuniary
legacies, a sum sufficient to se-
cure an annuity of i'500 per
annum during her life should be
invested for the use of the widow;
that ^5,000 should be invested
for each of his four daughters,
and that the residuary estate
should be divided equally among
the testator's three sons, J., P.
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and W., when W., the youngest,
should ttain majority: And in

cas<^ tl^ value of the estate

bhould not prove sufficient, after

providing for the widow's annui-
ty and the daughters' portions,

to produce ii7,000 for each of

the sons, then a ratable reduc-
tion should be made from the
share of each child. The testa-

tor also directed that after the
decease of his wife the sum set

apart for securing her annuity
should I "equallydividedamongst
his children. The testator by
his will provided that in case his

sons desired to continue his busi-

ness, that his executors should
afford them facilities for soi do-
ing, and should sell to them at a
fairvaluation the store and stock-

in-trade. Stock was being .aken
at the time of the testator's

death, and the goods in hand
were, in accordance with his cus-

tom, valued, by adding 75 per
cent, to their sterling price, at

the sum of ^13,990. The sons
J. and P. having agreed to con-
tinue their father's business,

were charged in the books of

account with that sum. The
estate proved to be of only half

the value at which it was esti-

mated at testator's death, so
that there was insufficient with-

out taking into account the value
of the stock, to realize the
widow's annuity and the por-
tions for the daughters. The
sum at which the stock had been
valued was proved to be about
twice its actual value, and evi-

dence was adduced proving that
no actual consent or agreement
had been given by J. and P. to

WILL.

be charged with it at its esti-

mated value. Held, that there
had been no absolute sale of stock
to .them, and that they were only
chargeable with it at its actual
value: that the sum required to
be set apart to raise the annuity
for the widow was such a sum as,

being invested at 6 per cent, per
annum, the legal rate at the time
of testator's death,would produce
^500 per annum, and that the
principal sum was, imder the
above provision, distributable, on
the death of the widow, among
all the testator's children.

Paterson v. McMaster, 337.

2. Where a testator, by his
will, gave the residue of his real
and personal property to his ex-

ecutors and trustees in trust, to
sell the same, and, after satisfy-

ing certain charges, to expend
and apply, for the maintenance
and education of his minor
children, such sums as they
thought necessary for this pur-
pose, and in subsequent parts of

the will provided that such chil-

dren were to draw, or be entitled

to, equal shares of his estate,

and that each should receive his

or her share of the proceeds of

the real estate, on marrying or

arriving at maturity ; and that,

until then, the shares of such
children should be invested and
paid out as they required the
same as aforesaid. Held, that
their maintenance and education
were a charge on their own shares
only, and not on the whole
residue.

Oibson V. Annis, 481.

Moore & Co., Law Printers, 20 Adelaide Street East, Toronto.
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