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DOMINION LAW REPORTS
ANNOTATION.

Law of Divotce in Canada.

By ('. S. McïCee, of the Toronto Bar.
1. Early History of Divorce and the Development of English

Divorce Law.
2. Jurisdiction. Provinces with Divorce Courts.
3. Jurisdiction. Parliamentary Divorce.
4. Declarations of Nullity.
5. Grounds for Divorce.
(i. Defences in Divorce Cases.
7. Procedure.
8. Parliamentary or Judicial Divorce!
9. The Decree.

1. Early History of Divorce and the Development of 
English Divorce Law.

An examination of the records of early Babylonia, Egypt, 
Phoenicia, and Assyria would no doubt reveal the existence of 
divorce in some form even at such remote a period us 3000 or 
4000 B.C. But, since in the writings of the Greeks and Romans 
and in the Bible, there arc not only traces of the most remote 
antiquity, but also the ideas on which are founded the laws, 
both moral and legal, by which modem society is controlled, 
these may be taken as a starting point.

At the time of Plato (430-347 B.C.), the Greeks had given 
apparently a definitely recognized place in their civilization to 
the principle of divorce. In his treastise on tlu* laws. Plato states 
that he would take away from parties interested the license of 
separation which had theretofore existed, and would place di
vorce under the control of State authorities. If, he says, through 
infelicity of character, a man and his wife cannot agroe, let the 
case be put into the hands of 10 impartial guardians of the law, 
and of 10 of those women to whom the matter of marriage is 
committed; let them reconcile the parties if they can; if this 
cannot be. done, let them act according to their best ability in 
providing them with new spouses.

The Romans in even their very earliest days recognized di
vorce. Plutarch in his Life of Romulus (735 B.(\) narrates: 
“Romulus also enacted some laws; amongst the rest, that severe 
one which forbids the wife in any ease to leave her husband, but 
gives the husband power to divorce his wife in ease of her pois
oning his children, counterfeiting his keys, or being guilty of 
adultery. But if on any other occasion he put her away, she
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Annotation- was to have one moiety of his goods, and the other was to be 
eonseerated to Ceres; and whoever put away his wife was to 
make an atonement to the gods of the earth.” Later in Roman 
history, it is found that “divortium” (“dis”-apart, and “ver- 
tere”-to turn) was closely connected with the idea of “pater 
f am il i as.” The daughter passed to the son-in-law “in manus;” 
but, at one time, could be taken back even against the wishes 
of both. The even limited restrictions placed by Romulus on 
divorce was abolished, and complete freedom restored by the 
Twelve Tallies (450 B.C.). However, public opinion is report
ed to have restrained the practice—even to the extent that for 
500 years, there were no divorces. Divorce must have returned 
—with both its advantages and its disadvantages—for the “Lex 
Julia de adulteriis” (A.I). 193) recognised divorce both by the 
husband and the wife; the requirements were a bill (“libellus 
rcpudii”) and public registration thereof; the Act was still 
purely one of the party performing it, no .judicial decision being 
necessary ; a pecuniary readjustment was a consequence, wheth
er or not as a restriction on divorce is not clear. Later, the 
“Lex Julia” was extended, limiting the reasons for which di
vorce could be made without pecuniary forfeiture as well as the 
right to re-marry. Still later, both these matters were altered 
again, this time so as to allow greater freedom. It should be 
borne in mind that all through this period of Roman history 
marriage was regarded as a mere contract, and hence divorce 
was possible by mere consent.

During the age referred to in the last paragraph, the Heb
rews were developing their theories of divorce. In the twenty- 
fourth chapter of Deuteronomy (1451 B.C.) it is written:

“1. When a man hath taken â wife, and married her, and 
it come to pass that she find no favour in his eyes, because he 
hath found some uncleanness in her, then let him write her a 
bill of divorcement, and give it in her hand, and send her out of 
his house.

2. And when she is departed out of his house, she may go 
and be another man’s wife.

3. And if the latter husband hate her, and writeJier a bill 
of divorcement, and giveth it in her hand, and sendeth her out 
of his house, or if the latter husband die, which took her to be 
his wife;

4. Her formel* husband, which sent her away, may not take 
her again to be his wife.”

A new view point is introduced by Christ in his sermon on 
the Mount, when he said: (5 Matthew—A.I). 31).

“31. It hath been said, whosoever shall put away his wife,
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let him give her a bill of divorcement:
32. But 1 say unto you, that whosoever shall put away his 

wife, saving for the cause of fornication, causeth her to commit 
adultery : and whosoever shall marry her that is divorced com- 
mitteth adultery.”

In 19 Matthew, 3-9, He again expressed the same views, 
adding that Moses had suffered the people to put away their 
wives only because of the low moral character of the period. 
But Christ went even farther than this, for in 10 Mark (A.D. 
32) He said:—“12. And if a woman shall put away her hus
band, and be married to another, she eommitteth adultery.”

After Christianity had exerted its influence over Rome, di
vorce by consent was forbidden except the husband was impot
ent, either party desired to enter a monastery, or either was in 
captivity for a long time. “Let at first by justifiable disrelish 
for the loose practices of the decaying heathen world, but af
terwards hurried on by a passion of asceticism, the professors 
of the new faith looked with disfavour oil a marital tie which 
was in fact the laxest the western world has seen.” (Maine).

By the time the two powers of Roman Law and Christianity 
had definitely joined forces, and, in the form of the Rinnan 
Catholic Church, had started on their conquest of Western Eur
ope, two forms of divorce were quite clearly established—both 
under the control, not of the State, but of the Church. One 
was known as divorce “a mensa et thoro,” and amounted to 
what would be known to-day as merely a separation—e.g., there 
was no bar of dower nor any right to re-many. The other was 
called divorce “a vinculo,” and either annulled the marriage 
for causes occurring before the sacrament or dissolved it for 
causes occurring later. The Church in practice recognized only 
divorce “a mensa ct thoro” and annulment of marriage for 
causes occurring before or at the time of the ceremony—this 
latter being not strictly divorce in its modem sense. The causes 
for annulment were more numerous before than after the Ref
ormation ( 1500) ; after this time they were limited to relation
ship within forbidden degrees, previous marriage, corporeal im
becility, and mental incapacity; and as in these cases it was 
held that there was in fact no “vinculum,” the Church of Rome 
was able to maintain its stand that marriage was a sacrament 
and indissoluble. The reformed church, however, refused to 
regard marriage as purely a sacrament, and in fact recognised 
it as a civil contract, requiring (in England at least) some 
religious solemnity. Once the aspect of a civil contract had ap
peared, the struggle between Church and State over the ques
tion of divorce had commenced—the struggle which colors all

3
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Annotation the later history of British divorce, and which has had much to 
do with the development of the present status of the question 
in Canada.

This limitation of the eases to which annulment could ap
ply and the recognition of marriage as a contract were the 
causes of Parliamentary Divorce. It would appear that Parlia
ment first made itself active in the matter of divorce in the 
middle of the sixteenth century. Several divorce bills were 
passed in favour of Henry VIII, but were really declarations 
of nullity. About the year 1549 the Marquis of Northampton 
divorced “a mensa et thoro” his wife for adultery, re-married, 
and had this second marriage confirmed by Parliament—only 
to have the statute repealed in the next reign on the accession 
of Mary, a Roman Catholic. However, during the next 50 
years, marriage was not as a fact held by the Church—and 
therefore not by the courts—to be indissoluble; but the first half 
of the seventeenth century saw the pendulum swing the other 
way again, saw the old theories of the Church in supremacy, de
barring absolute divorce and re-marriage. Lord Roos having 
obtained a divorce “a mensa et thoro” (1CG6), an Act was 
passed permitting him to re-marry, the theory of the indissolu
bility of marriage being thereby distinctly negatived. The 
first example of an actual dissolution by Parliament was the 
Macclesfidd ease (about 1700) where the wife frustrated all 
attempts to obtain a divorce from the ecclesiastical courts, with 
the result that a special Act was passed. Up to this time, the 
few who had applied to Parliament had supported their claim 
by special reasons—such as the desirability of avoiding bastard 
children or of continuing the name. The first ease in which 
Parliament was applied to as a matter of course and of right 
was in 1701, when there was passed “An Act to dissolve the 
marriage of Ralph Box with Elizabeth Eyre and to enable him 
to re-many again,” a wording which was followed down to 
1858. In 1798 standing orders were framed for the House of 
Lords—there had first to be a divorce “a mensa et thoro” be
fore the Ecclesiastical Courts, and an action against the adult
erer for damages in a Civil Court. The cost of a noil-contested 
application was from £700 to £800.

In 1853 a commission was appointed to examine into the 
question of divorce, and its report recommended: 1. The trans
fer of jurisdiction from Parliament to a Court. 2. That the 
Court should consist of throe judges. 3. That the husband 
should be able to get a divorce merely on the grounds of his 
wife’s adultery, but that this should not be a sufficient 
ground for the wife to obtain a divorce. 4. That the causes for
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which a divorce should be allowed to a husband should be ad- Annotation 
ultery, cruelty, or desertion. After several attempts, an Act 
embodying these recommendations was passed in 1857 (Imp.) 
eh. 85. The Court was established as the Court of Divorce and 
Matrimonial Causes, and by the Judicature Act (1873) the jur
isdiction of both this Court and the Ecclesiastical Courts was 
transferred to the Probate and Divorce Division of the High 
Court of Justice. The jurisdiction is as follows :

1. Dissolution of marriage. 2. Nullity of marriage. 3. Judicial 
separation, prior to 1857, in the hands of the Ecclesiastical Courts.
4. Restitution of conjugal rights. 5. Jactitation of marriage. C.
Alimony in certain cases. 7. Custody of children. 8. Applica
tion of damages recovered from an adulterer. 9. Settlement of 
the property of the parties. 10. Protection of the wife’s pro
perty. 11. Reversal of decree of judicial separation and decree 
“nisi” for divorce.

Since 1858, cases from Ireland and from colonies not hav
ing jurisdiction within Courts of their own have continued to 
lie heard by Parliament—in theory by the whole House of Lords, 
but in practice by only the law lords. Although the right still 
exists for people domiciled in England to apply to Parliament 
for a divorce on grounds not covered by the Act, e.g., insanity 
—none have done so; and in the case of such an event happen
ing, the attitude of Parliament would in all probability bo not 
to grant the divorce ; but, if convineed of the desirability of 
such an innovation, to amend the existing legislation so as to 
give the Probate and Divorce Division jurisdiction.

2. Jurisdiction. Provinces With Divorce Courts.
At the commencement of the study of divorce jurisdiction 

in Canada, it must be borne in mind that prior to Confederation,
Canada, as it now is known, did not exist ; in its place were sev
eral separate colonies. Of these colonics, Prince Edward Island 
Nova Scotia, New Brunswick, and British Columbia had, and 
still have, Courts with jurisdiction in divorce eases. In view of 
recent decisions of the Privy Council, the position of the three 
Western Provinces is unique and will be dealt with separately.

Until 1857, applications in England for divorce were made 
to Parliament ; it is, therefore, not surprising that a similar sit
uation existed in the colonies named above. An Act passed in 
1833 and amended by 5 Win. 1Y\ eh. 10 P.E.I., ( 1835—assented 
to 1836) enacted that in the colony of Prince Edward Island all 
questions of marriage and divorce should be heard by the Lieu
tenant-Governor and his Council. Then the Act went further;
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Annotation and, probably in an effort to retain the analogy u> the procedure 
in the House of Lords where divorces were usually disposed of 
by only the law lords, provided that the Lieutenant-Governor 
and five of his Council should constitute a Court for the disposal 
of divorce applications, and provided that the Governor would 
depute the Chief Justice of the Supreme Court to act in his 
place. No provision was made for appeal. Only one divorce 
has been granted—in 1913. The law of the Province remains 
as it was in 1836.

The Revised Statutes of Nova Scotia 3rd. Series (1864), eh. 
126, established a Court of Marriage and Divorce consisting of 
the President, Vice President, and members of the Executive 
Council of the colony, and provided that the Vice-President and 
any two Councillors were sufficient to constitute the Court. By 
1866, (N.S.), eh. 13 the style was changed to the Court for 
Divorce and Matrimonial Causes, the then Vice President to 
compose the Court and be called «Judge in Ordinary. Any party 
dissatisfied as to findings of law or fact can within 14 days ap
peal to the Supreme Court of Nova Scotia, the appeal to be 
heard by three Judges of that Court and the Judge in Ordin
ary. This jurisdiction is now contained in R.S.N.S., (1900). vol. 
2, p. 862.

1791, (N.B..) eh. 5, established a similar Court in New 
Brunswick : all controversies in regard to marriage and divorce 
were to be determined by the Governor and Council, and the 
Governor and any 5 or more of the Council were constituted a 
Court. In 1834, eh. 30 the Council was divided into legisla
tive and executive sections, and the Court made to consist of the 
Governor, Executive Council, and any Justices of the Supreme 
Court or Master of the Rolls. In 1860, (N.B.), ch. 37 enacted 
that all divorce jurisdiction was vested in the Court of Divorce 
and Matrimonial Causes, one Justice of the Supreme Court 
being commissioned the Justice of the Court. This jurisdiction 
is now contained in C.S.N.B. (1903), ch. 115 and 1917, (N.B.), 
ch. 45.

The establishment in British Columbia of a Divorce Court 
came about in a different manner. An ordinance passed March 
6, 1867, by the Legislature of B.C. enacted that the laws of 
England as they existed on November 19, 1858, and so far as 
circumstances permitted should be in force save so far as they 
had been modified by legislation between 1853-67. Under this, 
jurisdiction to exercise the relief and powers given under the 
English Divorce Act (1857 (Imp.), ch. 85) has been assumed by 
the Supreme Court of British Columbia and is contained in R.S.
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B.C. 1911, eh. 67. The jurisdiction of the Supreme Court of Anx< 
B.(\ to grant divorce was questioned but upheld in 8. v S. 
(1687), 1 B.C.R. 25. It was also upheld by the Privy Council in 
Watts v. Watts, | 1908) A.C. 573, 77 L.J. (PC.) 121. The eases 
are tried by one Judge.

Such then was the situation in these 4 colonies when the 
B.N.A. Act was passed in 1867 (Imp.), eh. 3. The distribution 
of powers as between Dominion and the Provinces was provided 
for by secs. 91 and 92. Section 91 reads: “It shall be lawful 
for the Queen, by and with the advice and consent of the Senate 
and the House of ( 'ominous, to make laws for the peace, order, and 
good government of Canada, in relation to all matters not coming 
within the classes of subjects by this Act assigned exclusively to 
the Legislatures of the Provinces; and for greater certainty, but 
not so as to restrict the generality of the foregoing terms of this 
section, it is hereby declared that (notwithstanding anything in 
this Act) the exclusive legislative authority of the Parliament 
of Canada extends to all matters coming within the classes of 
subjects next hereinafter enumerated ; that is to say :—

26. Marriage and divorce.
27. The criminal law, except the Constitution of Courts of 

Criminal Jurisdiction, but including the Procedure in Criminal 
Matters.

And any matter coming within any of the classes of subjects 
enumerated in this section shall not be deemed to come within 
the classes of matters of a local or private nature comprised in 
the enumeration of the classes of subjects by this Act assigned 
exclusively to the Legislatures of the Provinces.” Section 92 
leads: “In each Province the Legislature may exclusively make 
laws in relation to the matters coming within the classes of sub
jects next hereinafter enumerated, that is to say,

12. The solemnization of marriage in the Province.
14. The administration of justice in the Province, including 

the constitution, maintenance, and organization of Provincial 
Courts, both of civil and criminal jurisdiction, and including 
procedure in civil matters in those Courts.

16. Generally all matters of a merely local or private nature 
in the Province. .

Considerable discussion has taken place as to the distinction 
intended between 91-26 and 92-12. Clement, in The Canadian 
Constitution, points out that 91-26 refers to the question of 
status of husband, wife, and issue; and this interpretation 
would appear to be correct, for Solicitor General Langerrin in 
his speech during the debates on confederation at the Quebec 
Conference said: “The word ‘marriage’ has been placed in the
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Annotation draft of the proposed constitution to invest the Federal Parlia
ment with the right of declaring what marriages shall lie held 
and deemed to be valid, throughout the whole extent of the Con
federacy. . . The law officers of the Crown in England 
in 1870 also pointed out that the Provincial Legislatures had 
power to legislate upon such subjects as the issue of marriage 
licenses, while the Dominion had power to legislate on all mat
ters relating to the status of marriage—c.g., between what per
sons and under what circumstances it could be created. The 
same interpretation is supported by Lefroy in The Canadian 
Federal System when he points out that the Privy Council have 
held in Re Marriage Law of Canada, 7 D.L.R. 629, [1912] A.C. 
880, that 92-12 is by way of exception to 91-26. The jurisdic
tion of the Dominion Parliament is well illustrated by K.S.C., 
e. 105, which enacts that a marriage shall not be invalid merely 
because the woman is the sister of a deceased wife, and by the 
Criminal Coda which defines bigamy and polygamy and consti
tutes it a crime to solemnise marriage contrary to the provin
cial law. The question of provincial powers in regard to leg
islating on marriage will be returned to in the chapter on an
nulment of marriages.

Another section of the B.N.A. Act indirectly concerned 
with the subject of divorce is 129: “Except as otherwise pro
vided by this Act, all laws in force in Canada, Nova Scotia, or 
Newr Brunswick at the Union and all Courts. . . existing 
therein at the Union, shall continue as if the Union had not been 
made ; subject nevertheless (except with respect to such as are 
enacted by or exist under Acts of the Parliament of Great 
Britain . . . ) to be repealed, abolished or altered by the
Parliament of Canada, or by the Legislatures of the respective 
Provinces, according to the authority of the Parliament or of 
that Legislature under this Act.” It is under this section that 
the Courts of Nova Scotia and New Brunswick get their auth
ority to continue to deal with cases of divorce, no repeal of 
their prior authority having been made by the Dominion Par
liament, which is clearly (91-26) the body having authority to 
alter or repeal jurisdiction in regard to divorce.

The last section of the B.N.A. Act which conccms divorce 
is section 146, which enacts that Prince Edward Island, British 
Columbia, Rupert’s Land, and the North West Territories may 
be admitted into the Union upon terms and subject to the pro
visions of 1867 (Can.) ch. 3 and that the provisions of any 
Order in Council in that behalf shall have effect as if they hail 
been enacted by the Parliament of Great Britain. Under this 
section, B.C. was admitted in 1871, and P.E.I. in 1873, the
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Orders in Council in each ease providing for the continuance of Annotation 
the existing Courte with their then jurisdiction which in both 
cases as has been seen, included divorce.

At this point the question naturally arises of where the 
power lies to amend the B.N.A. Act. There can lie no doubt 
that the powers of the Canadian Parliament within the Act are 
plenary—i.e., complete and full—and as long as it keepN within 
the Act, Parliament can legislate as it secs fit. For example, 
it can say on what grounds if at all divorce shall be granted.
But it could not deprive itself of all legislative jurisdiction over 
divorce and hand it over to the Provincial Legislatures; such 
action would amount to an amendment of the Act, and this can 
lie done only by the Imperial Parliament. (Citizens Insurance 
Co. v. Parsons (1881), 7 App. Cas. 96.) It is obvious that for 
Parliament to give to a Court—Provincial or Dominion—juris
diction to try divorce cases amounts to no such amendment, the 
legislative control would remain in the proper place.

The Maritime Provinces and British Columbia have had 
Courts exercising jurisdiction over divorce for many years ; the 
three prairie Provinces have discovered only very recently that 
they too have this jurisdiction. Until 1917, the practice in 
these Provinces was to apply for divorce to the Senate. Walker 
v. Walker was an application brought in the Court of King’s 
Bench of Manitoba (See (1918), 28 Man. L.R. 495 at p. 496) for 
a divorce on the grounds of impôtency. The case came up for 
trial before Galt J., who found that the grounds on which the 
application was founded were sufficient if the Court had jur
isdiction. As the case was the first of its kind to come before a 
Court of the Province, it was dismissed —• so that it might 
be more fully argued by a higher Court. An appeal was made 
to the Court of Appeal for Manitoba (1918, 39 D.L.R. 731, 28 
Man. L.R. 495) ; the Attorney General of the Province was re
presented, and a leading King’s Counsel was asked to appear 
as though for the defendant, who up to this stage had not ap
peared. The appeal was heard in 1918, and allowed, the opin
ion of the Court being summed up in a very long and ex
haustive judgment by Perdue, J.A. From this decision an 
appeal was made to the Privy Council, where the appeal was 
dismissed in July, 1919, 48 D.L.R. 1 (annotated), [1919], A.C.
947, it [^eing held that the Provincial Court had jurisdiction.
Section 146 of the B.N.A. Act had provided that Rupert’s Land 
and the North West Territories could be admitted to Confed
eration, and in 1870 an Order in Council admitting them had 
been passed. Part of the former District of Assiniboia had be
come the Province of Manitoba. When the Hudson Bay Co.
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Annotation came into existence it had taken over land, and with this had 
gone the laws as they existed in 1670 and the power to make 
new laws. The Council of Assiniboia by an ordinance passed 
in 1851 had provided that for the laws of England as existing 
in 1670 should be substituted the laws existing at the accession 
of Queen Victoria, and in 1864 there were sulwtituted for the 
latter, all such laws of England of a subsequent date us should 
Ik* applicable. 1869 (Can.), eh. 3, provided that, on the ad
mission (then contemplated) of Rupert’s Land and the North 
West Territories, all laws then in force there and not inconsis
tent with the B.N.A. Act should remain in force until altered. 
By 1870 (Can.), eh. 3. Manitoba whs formed out of part of 
Rupert '■ Land and the North West Territories, and to get over 
doubts which had arisen as to the power of the Dominion to 
make new Provinces, this was confirmed by 1871 (Imp.), eh. 28. 
In order to remove doubts which had arisen as the result of the 
decision in Sinclair v. Mulligan ( 1888), 5 Man. L.R. 17. the 
Dominion Parliament passed. 1888. (Can.), eh. 33. It provided 
that, with exceptions which do not concern divorce, the laws 
of England relating to matters within the jurisdiction of the 
Parliament of Canada, so fur as the same existed in 1870, hud 
l>een and from that date were in force in Manitoba, in so far 
as applicable to the Province and un repealed by Imperial or 
Dominion legislation. On these grounds, especially the Act of 
1888, the Judicial Committee of the Privy Council decided that 
the Court of King's Bench had jurisdiction to hear applications 
for divorce. The matter seems so very plain that it is surpris
ing that it had not been settled in this way many, many years 
ago.

The next Province to venture into the new field was Allxrls. 
IloanI v. Hoard (1918) 41 D.L.R. 286. 13 Alta. L.R. 362, affirm
ed 48 D.L.R. 13, 11919] A.C. 906, was a reference to the Appel- 
late Division by Walsh J. of a motion to quash a petition for 
divorce on the ground of lack of jurisdiction. The motion was 
dismissed, Harvey C. J. dissenting. The opinion of the Court 
was exhaustively set out by Stuart J. It was pointed out that 
it was the first case of its kind, and that the mere fact that 
Parliament had entertained divorce applications from Alberta 
could not be treated as a legislative interpretation of the mean
ing of the Act of 1886. The Dominion Parliament by 1886 
(Can.), ch. 25, sec. 3 (now sec. 11) had enacted : “Subject to the 
provisions of the next preceding section, the laws of England 
relating to civil and criminal matters as the same existed on the 
fifteenth day of July in the year of our Lord one thousand eight 
hundred and seventy shall be in force in the Territories . . .
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and in ho far aH the same have not been or may not hereafter Annotation 
Ik» repealed, altered, varied, modified, or affected by any Act 
of the Parliament of the United Kingdom applicable to the Ter
ritories or of the Parliament of Canada or by any ordinance of 
the Lieutenant Governor in Council.” The preceding subsec
tion contains nothing affecting the question involved. At the 
date n.etioned, the Divorce Act was in force in England. Ref
erence was made to 8. v. 8., 1 B.C.R. 25 and to Walker v. Wal
ker, 39 D.L.R. 731, 28 Man. L.R. 495-. It was argued that the 
sections of the Act dealing with the establishment of the Su
preme Court impliedly limit the meaning of sec. 3 because there 
is an omission of reference to the British Divorce Court in de
tailing the jurisdiction to be exercised by the Provincial Su
preme Court. But. it was held that sec. 3 is perfectly clear, 
and should be taken to mean exactly what it says ; and it was ,
further held that it is a well established British principle that 
the law can come before the establishment of the Court which 
is to enforce it. The Alberta Act, 1905 (Can.), eh. 3 had con
tinued the law of the Territories until it should be altered. Last
ly, it was pointed out by Stuart J., that all jurisdiction—all 
law—must come before one or other of llis Majesty’s Courts; 
there can be no such thing as a law and no Court to enforce it; 
and the Supreme Court is the Court with jurisdiction in this 
case. When the ease came before the Judicial Committee of the 
Privy Council, it was pointed out that an amendment in 1858,
(Imp.) eh. 108 to the British Divorce Act provided that all 
Judges of the three Common Law Courts were to be Judges of 
the newr Divorce Court. The committee also pointed out that 
the Act of 1907, ch. 3 had set up a Supreme Court, and that 
it is a rule as regards presumption of jurisdiction in such a 
Court that as stated by Willis J. in Mayor, etc., of London v.
Cox (1867), L.R. 2 H. of L. 239. at p. 259. nothing shall be 
intended to lx» out of the jurisdiction of a Superior Court but 
that which specially appears to be so. As tin* history of legisla
tion for Saskatchewan runs parallel to that for Alberta, the de
cision of Hoard v. Hoard, 48 D.L.R. 13, [ 1919] A.C. 956, is 
l>cing followed in the former province.

Up to this point, the purpose of this chapter has been to 
trade the establishment of divorce jurisdiction in the Courts of 
7 of the 9 Provinces. A later chapter will deal with procedure.
Here, the law for these 7 Provinces in regard to the name of the 
Court, the number of Judges, trial by jury, and appeals might 
be summarized. In P.E.I., the Divorce Court is known as the 
Court of Divorce; in N. S. and N. B., it is the Court of Divorce 
and Matrimonial Causes; in the 4 Western Provinces, divorce
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Annotation jurisdiction is exercised by the Supreme Court of the Province.
The number of Judges required to hear the applications in P. 
E.I. is 6—not really Judges but members of Council; in the 
other Provinces applications are heard by one Judge.

In P.E.I., there is no provision for trial by jury. In N.S., 
questions of fact, except adultery, may be determined by a jury. 
In N.B., questions of fact, if the Judge deems it proper, may be 
determined by the verdict of a jury of 7, and either party may 
apply for a special jury, which consists of 14 chosen by a pre
scribed process of elimination from an original panel of 28. In 
the other 4 Provinces, either party may insist on having the 
contested matters of fact tried by a jury ; and if the hus
band claims damages from the adulterer, these in all cases are 
to be assessed by a jury. From the Court of the Lt. Governor 
in Council in P.E.I., there is no appeal. In N.K., any party dis
satisfied as to the findings of law or fact may appeal within 14 
days to the Supreme Court of the Province, the appeal to lie 
beard by 3 Judges of that Court and the Judge of the Divorce 
Court. In N.B.. the Judge has the usual powers to set aside 
a verdict and order a new trial, and an appeal lies to the Su
preme Court against any judgment allowing or refusing a new 
trial provided notice of such appeal is given within 20 days after 
judgment is pronounced. Further, any party dissatisfied with 
any decision of the Divorce Court may appeal to the Supreme 
Court of N.B., from whose decision a further appeal may be 
made direct to the Privy Council. In the other 4 Provinces 
where divorces are tried by the Supreme Courts of the Provin
ces, the rules as to appeals are as in other cases.

So far, jurisdiction has been considered only from the stand
point of the body which exercises it. Over whom is this juris
diction exercised ! In the first place, it should lie noticed in 
passing that although the Roman Catholic Church recognises 
annulment of marriage—on the theory that no real marriage 
has ever existed—it persistently refuses to recognise divorce of 
two legally married people ; it still clings to the old belief that 
marriage is a sacrament and indissoluble. So, although the 
Courts may grant divorces to Roman Catholics, their new legal 
status will not be recognised by the Church.

The second point to note is that the place of the marriage 
does not make any difference ; the status need not have been 
created within nor according to the law of the jurisdiction. Of 
course to be a divorce, there must be a legal marriage ; and the 
Court will enquire to see that the parties have complied with 
the proper law, a question concerned rather with the validity 
of marriage than with divorce, which starts from the basis of a
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proper legal marriage. The validity of the marriage will de
pend on two facts: capacity of the contracting parties, and ob
servance of the necessary formalities. Capacity is the legal 
power of doing an act which can legally be done by a person. 
The only logical grounds for incapacity are insanity and in
fancy, but several others in regard to religion and consanguinity 
have been added in many countries. By a number of leading 
eases, it has now been decided that the question of capacity is 
one to be determined by the lex actus together with the lex dom
icilii (as regards essentials as distinct from mere ceremonies in 
connection with the celebration) of both parties, except where 
the domicil of one party is British and the incapacity of the 
other party is not recognised by English Law: Brook v. Brook, 
(1861), 9 H. of L. Cas. 193, 11 E. R. 703, 7 Jur. (N.S.) 422. 
9 W.R. 461, (prior to Deceased Wife’s Sister Act 1907, (Imp.) 
eh. 47. This was marriage to deceased wife’s sister; both part
ies were domiciled in England; ceremony was performed in 
Denmark where such a marriage would be valid. Held invalid 
in England. Sottomayor v. l)c Burros (1879), f> P. & I). 94. 
Marriage in England of two Portuguese subjects, but domiciled 
in England. They were first cousins, and therefore incapable 
of contracting a valid marriage with each other in Portugal. 
Marriage held valid. Dc Wilton v. Montcfiorc, [1900] 2 Ch. 
481, 69 L.J. (Ch.) 717, 48 W. R. 645. Similar to Brook v. 
Brook, except that in this case it was a marriage to a niece. In 
re Bozelli, [1902] 1 Ch. 751, 71 L.J. (Ch.) 505, 50 W. R. 447. 
In 1871, an Englishwoman domiciled in England married an 
Italian domiciled in Italy. After the death of her first husband 
being still domiciled in Italy, she married in 1880 the brother 
of her deceased husband, also an Italian domiciled in Italy. The 
required dispensation was obtained from the civil and eccles
iastical authorities, and the ceremony prop.'Tlv celebrated. The 
marriage was held to be valid in England.

Simonin v. Mediae (1860), 29 L.J. (Mat.) 97, 2 Sw. & Ir. 67, 
164 E.IL 917, 6 Jur. (N.S.) 561. It was here held that the 
consents of and notices to parents or others held necessary by 
many laws to the validity of a marriage are considered merely 
as part of the form or ceremony of the marriage, and not a 
question of capacity. Here two French subjects were domiciled 
in France. The proposed husband could not get the necessary 
consent of his father to the marriage. The two went to Eng
land and were there married. The marriage was held valid by 
English Courts. Ogden v. Ogden, |19()8| P. 46, 7 L.J. (P. i 34. 
Consent of father held to be question of form and not of ca
pacity. The observance of the necessary formalities is of coui*se

13
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Annotation governed by the leX actus, with certain exceptions in regard to 
embassies, uncivilised countries, and an provided for by the 
British Foreign Marriage Act, 1892, (Imp.) eh. 23. Even 
though the lex actus and lex dimicüii have been complied with 
in all particulars, English law will not recognise, no matter 
where celebrated, marriages which are criminal or which are 
essentially of a type not recognised in general by Christendom 
—e.g., even the first of a aeries of polygamous marriages will 
not In- recognised, lieeause it is not “the voluntary union for life 
of one man and one woman to the exclusion of all others.
U y de v. Iljfiie, (1866), L.R. 1 P. & I). 130. Here the marriage 
had been made in Utah, according to Morman rites, hut with 
the intention to contract a Mormon marriage, and the English 
Divorce Court refused to dissolve it. on the ground that no 
marriage had ever taken place.

Thirdly, the place of committment of the adultery or other 
offence is not a determining factor in establishing jurisdiction: 
Wilson v. Wilson (1872), L.R. 2 P. & 1). 435. Two people were 
domiciled and married in Scotland. The wife during the con
tinuance of the Scottish domicile committed adultery in Scot
land. The husband later acquired an English domicile, and 
sued for a divorce in England on the grounds of the adultery 
committed in Scotland. A decree was granted.

Lastly, the Courts of the various Provinces have jurisdiction 
to try only divorces of people domiciled at the commencement 
of the action in the Province concerned : Lc Mcsurier v. Le Mes
urer, 11895] A.C. 517, 64 L.J. (P.C.) 97. Parties had been 
married in England, and England was still their domicile, al
though they were resident in Ceylon. Application for a divorce 
made by husband to a Court in Ceylon. Held on appeal that 
as the husband’s domicile was not Ceylon, the Court there had 
no jurisdiction. Domicile is not to be confused here with resi
lience. Uoulder v. doubler, 11892] P. 240. A husband 
and wife were domiciled in England, but were resid
ing in France; the wife committed adultery in Paris. It was 
held that the English Court had jurisdiction to entertain the 
husband's application for a divorce. Furthermore, jurisdiction 
is not determined by a person’s allegiance—by what is popu
larly known as his nationality: Niboyet v. Niboyet (1878), 4 P. 
I). 1. 48 L.J. (I*.) 1, 27 W.R. 203. Two French subjects dom
iciled in Manchester; held that the Court had jurisdiction. With 
an exception to lie discussed presently, a married woman can
not, acquire a domicile separate from her husband ; she must 
therefore bring her application for a divorce in the Province 
wherein her husband is domiciled. Suppose, however, she brings

Z66
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it in another Province, and the husband consents to the juris
diction; does this give the Court jurisdiction? Ordinarily such 
a consent would give jurisdiction, but it has been held that it 
will not give jurisdiction in cases of divorce: Armitage v. Attg- 
(Ifit’l, 119061 P. 135, 75 L.J. (P.) 42). The husband was dom
iciled in New York State and the action was brought in South 
Dakota: the husband entered an appearance and thereby con- 
sented to the jurisdiction. It was held by an English Court that 
this had not given the Dakota Court jurisdiction. Sir Gor.ll 
Barnes, Pres. Probate Division at p. 140: ‘ There is a passage 
in Mr. Dicey’s book on domicile . . . where he appears to 
think that a party by appearing . . . may give the Court 
jurisdiction. . . That, I think, is not in accordance wit .lie 
law of this country.” The exception to this general rule is 
given by Dicey on Conflict of Laws at p. 363 as follows: “in 
the following circumstances, that is to say:—

(1) Where a husband has (a) deserted his wife; or (b) so 
conducted himself towards her that she, is justified in living 
apart from him; ami (2) That parties have up to the time of 
such desertion or justification been domiciled in England | the 
Province] ; and (3) The husband has after such time acquired 
a domicile in a foreign country, but the wife has continued resi
lient in England [the Province] ; the Court (semble) has on the 
petition of the wife jurisdiction to grant a divorce.” The ex- 
ccption was recognised in Stathatox v. St at hat os, |1!M3] P. 46 
N2 L.J. (P.) 34. An undefended petition by a wife for divorce 
on the grounds of adultery and desertion. The petitioner had 
lieen married to a Greek in London. She had been deserted, 
the husband later getting a decree of nullity in Greece, and re
marrying there. The grounds for the declaration of nullity 
were the absence from the marriage of a Greek priest, grounds 
recognised in Greece, but not hi England. It was held that the 
Court had jurisdiction, it being pointed out that it would be 
absurd to hold that a deserted wife should be obliged to follow 
her husband around the world in an endeavor to catch up to 
him for the purpose of bringing an action for divorce in the 
jurisdiction of his domicile. Lastly, it should be noted that 
for a declaration of nullity of marriage, residence less than dom
icile is sufficient, in fact, jurisdiction then depends on where 
the marriage has been celebrated or where the respondent is 
more or less permanently resident. This is only reasonable, for 
the domicile of the woman may depend on the very point un
der consideration—the validity of the marriage. Linkt v. Van 
Acrde (1894), 10 Times L.R. 426. A Dutch couple were mar
ried in England. It turned out that the husband had been pre-
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An.notion viously married to another woman still living. After both had 
eeased to be domiciled in England, the wife sued for a declar
ation of nullity. Held that the Court had jurisdiction.

3. Jurisdiction. Parliamentary Divorce.
From a study of the previous chapter, it will be apparent 

that to-day the only parts of Canada where Parliamentary di
vorce is still a necessity are Ontario and Quebec. Of course, 
the jurisdiction of Parliament over divorce in general, and it is 
open to persons domiciled in any Province to apply to Parlia
ment for a divorce; but, in practice, applications have in the 
past been confined to persons domiciled in Quebec, Ontario, the 
three prairie provinces, and the Yukon. In the future, such 
applications will in all probability be confined to Ontario and 
Quebec.

In the early days, Prince Edward Island had adopted a com
promise between Parliamentary divorce and a Divorce Court; 
the reference was to a Court, but one composed not of Judges 
but of the chief parliamentary dignitaries of the Province; as 
divorce never became an acute problem, there the matter rested 
until caught by Confederation. New Brunswick and Nova 
Scotia adopted similar arrangements; but, with the example of 
England before them, altered to real Divorce Courts before 
1867 ; the situation has of course remained unaltered since the 
B.N.A. Act. The western Provinces, at a time after 1857, had 
adopted for them by the Dominion Parliament (except British 
Columbia, which did the legislating itself), British legislation; 
their population prior to Confederation was almost non-exist
ent ; and where such a situation exists, it is obvious that divorce 
is never a pressing problem. The absence of a Divorce Court 
in Quebec is hardly to be wondered at, when it is remembered 
that the Province is inhabitated largely by adherents of the 
Human Catholic Church, which has always been firm in its stand 
against divorce under any circumstances—Italy, Spain, and 
Ireland have no divorce courts. “In Quebec, by virtue of the 
Quebec Act of 1774, the laws of Canada were made the laws of 
the Province as to all matters of controversy respecting proper
ty and civil l ights. The laws of Canada had their basis in the 
old French law which prevailed in Canada during the French 
regime; but with the grant of the rights of self government, the 
former Province of Canada acquired the right to make laws for 
itself, among other things, within certain limitations, on the sub
ject of marriage; and the Provincial Law of Quebec on the sub
ject of marriage is now to be found in the Code Civil and Pro
vincial Statutes passed since 1774 up to 1867.” (llolmested). The 
laws of England in regard to property and civil rights as ex-
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isting in 1792 were adopted in Upper Canada, and on the sub- Annotation 
sequent institution of the Courts of Common Law and Chancery 
their jurisdiction was limited to that possessed by the corres
ponding Courts in England, which at that time did not include 
divorces. Prior to the Act of Union in 1840, there was appar
ently very little need for the consideration in Upper Canada 
of the question of divorce, owing to the small population. This 
idea is supported by the fact that until 1837 there was no equity 
jurisdiction—e.g., in regard to trusts, specific performance, and 
foreclosure—that it took 10 years to get this equity jurisdiction 
established, a dispatch from the Secretary of State for the col
onies drawing attention to the increase in the population and 
the necessity for greater jurisdiction having been sent to the 
Lieutenant-Governor of Upper Canada in 1827. The first rec
ord of divorce in the annals of the Province was in 1833, when 
a bill was introduced to provide for the establishment of a 
divorce court, but was later dropped. Two petitions for bills 
of divorce were presented in 1836. but no action appears to have 
been taken on them. The first divorce recorded is that of John 
Stuart which was passed by the Legislative Assembly of U. C. 
in 1839, a judgment having first been obtained against the ad
ulterer for £671-14-3. Two more applications made in 1840 to 
the Legislature of the new United Canada were abandoned.
From 1840 to Confederation, Ontario was joined to Quebec; 
and, as their object was to live and develop peaceably together 
rather than to quarrel over a semi-religious question, it is little 
wonder that a divorce court was not established. In 1845 the 
Harris case was heard; by the time the bill had passed, both 
parties had left the country, so the bill was disallowed by Her 
Majesty. Between 1845 and 1867, only three divorce bills were 
passed. In 1845 a motion to appoint a committee to draft a bill 
providing for a Divorce Court was defeated, as was a similar 
motion the next year. In 1859 a communication wes received 
from the Imperial Parliament recommending the establishment 
of a Divorce Court, but no action was taken on it. The result 
of a petition from the City of Quebec in 1860 was the same.
Numerous times—1870, 1875, 1888, and 1919, at least—the ques
tion of establishing a Divorce Court has come up in Parliament, 
but never with the result of having a hill passed.

In Canada, as in Great Britain, the procedure has always 
been for private bills to originate in the Upper House. Before 
1847, no standing orders on the question of divorce bills appear 
to have been in existence; the practice was merely to follow 
British procedure. In 1847 standing orders were adopted; in 
all unprovided cases reference was to be had to the procedure

2—62 D.L.B.
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Annotation uf the House of Lords; however, the latter was not followed 
absolutely, the outstanding example being that in this country 
a wife eould get a divorce from her husband on the sole ground 
of adultery. These Senate rules were amended in 1876, 1888, 
and again in 1906, and the subject of divorce is now dealt with 
by rules 133 to 152. These twenty rules are published under 
separate cover and are available upon application. The only 
amendment affecting jurisdiction was in 1888. Under the for
mer practice, the Senator in charge of the bill moved imme
diately after the second reading the appointment of a Select 
(’ommittee of nine, and also named its members. At the in
stance of Senator (Iowan, who had been a Judge of the district 
of Simeoe from 1843 to 1883, rules were adopted in 1888 pro
viding for the formation at the beginning of each session of a 
committee of nine to whom all questions of divorce are referred 
with a view to relieving the Senate itself of some of the duties 
which under the old rules had devolved upon it. At first, an 
attempt was made to select the committee on the basis of pro
vincial representation, but on account of the objection to divorce 
of Roman Catholic Senators, it has not always been possible to 
adhere to this plan.

Applications for divorce come under the head of private bill 
legislation. The practice is now governed by the set of rules 
adopted in 1906; apart from these rules the general regu
lations regarding private bills apply if not in conflict with the 
rules. A committee of selection of nine is appointed at the first 
of each session to nominate the Senators to serve on the several 
standing committees—among others, the one on divorce, which 
consists of nine. Every standing or special committee meets, if 
practicable, on the day after its appointment, and chooses a 
chairman. A majority of the committee constitutes a quotum. 
Senators who are not members of the committee may attend and 
may speak, but may not vote ; in practice members of the House 
of Commons may also attend. Although R. 152 provides that in 
eases not covered by the rules the general principles upon which 
the Imperial Parliament proceeds in dissolving marriages shall 
be followed, the rule has in practice been regarded as permis
sive only and not imperative, and the Senate has never felt 
itself bound by the decisions of the House of Lords. Another 
similar defect is the fact that the Senate observes precedents 
only when it chooses to do so ; unlike a court of law, it is not 
bound by them ; and the result is that solicitors are left in the 
embarrassing position in advising clients, that what the Senate 
has done before is an indication merely and not a guarantee as 
to what it will do again. Although it probably is impracticable
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for Parliament to limit its almost omnipotant powers by adopt
ing a rule that precedents arc to be followed in the manner in 
which they arc followed in courts of law, yet the practice of the 
latter in the matter might well be more closely adhered to than 
it is at present.

The House of Commons, not being particularly concerned 
with divorce bills, has adopted no special rules relating to them, 
but has left them to the practice relating to other private bills.

There is of course no appeal from the action of Parliament 
—except to have the bill introduced again at a subsequent ses
sion.

The same principles in regard to proving a legal marriage, 
the unimportance of the place of commitment of the offence, 
and domicile as were noticed above in connection with Provin
cial Divorce Courts apply to Parliamentary divorces.

4. Jurisdiction. Dkclabationk of Nullity.
By those not connected with the legal profession, declara

tions of nullity arc frequently confused with divorce. In their 
practical effects, they may be somewhat similar, but technically 
there is a vast difference; and cases do occur where this tech
nical difference impresses itself in a far-reaching manner—e.g., 
as regards legitimacy of issue, and as regards re-marriage prior 
to the declaration. Divorce starts with the basis of a legal 
marriage; a declaration of nullity has as its basis the absence 
of a legal marriage—the absence of the status of husband and 
wife. In the Provinces where there are Courts with jurisdiction 
over divorce, it is not surprising that these Courts have juris
diction to hear applications for declarations of nullity ; in On
tario and Quebec, the exact legal situation is not very clear ; 
and in so far as it is settled, it is probably not just what might 
reasonably be expected—the decisions of lower Courts are con- 
llicting; of Appeal Courts arc lacking in detail.

The theory of annulment is that marriage although accom
panied by religious observances is for judicial purposes a con
tract, and can like other contracts be questioned as to its valid
ity. Anson gives as the elements of a valid contract : 1. Offer 
and acceptance. 2. Form and consideration ; 3. Capacity. 4. 
Genuine consent. 5. Legality of object.

In connection with the contract of marriage these may be 
regrouped and enlarged as follows:

1. Genuine consent—error—as to person, as to ceremony ; 
duress; undue influence.

2. Form—as laid down by provincial legislation in regard 
to solemnisation.

Annotation
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3. Capacity—infants; lunatics; intoxicated persons; impot
ent persons.

4. Legality of object—consanguinity; bigamy.
A sub-division into void and voidable has been attempted 

by some write», but such a classification would, besides being 
confusing on account of different legislation in the various 
Provinces, appear to be unnecessary, since in practice whether 
void or voidable, the effect never comes into operation until 
the validity has been attacked and settled.

1. Cornent. Error in regal'd to the person must lie as to 
identity and not as to condition, either social or physical. Mis
representation, even though fraudulent, unless it results in such 
an error is not a ground for a declaration of nullity. The Que
bec Civil (’ode differs from the English Common Law on this 
subject in that the former provides that after G months cohabi
tation and after having acquired full liberty or become aware 
of the error, the person coerced or in error cannot have the 
marriage annulled, (arts. 148-9).

2. Form. Obviously parties arc not married unless they 
comply with the provincial law in regard to solemnisation. This 
phase of the question has been of much more importance in Que
bec than in the other Provinces. A Papal decree, known as the 
Ne Tcmere, in 1908, tried to make marriages of two Roman 
Catholics or of one Protestant and one Roman Catholic except 
by a priest invalid. It was held by a majority of the Judges 
of the Supreme Court of Canada to be a question of conscience 
only and not binding on Quebec Courts. However, in lie Mar
riage Law of Canada, 7 D.L.R. G29. 119121 A.C. 880, the Privy 
Council held that the power of the Provinces to legislate in re
gard to solemnisation covered the right to say certain minis
ters only should be competent to perform the ceremony of mar
riage for certain persons, and that non-compliance would ren
der the marriage null and void. The matter has recently been 
before the Privy Council again, {Tremblay Marriage case, .18 
D.L.R. 29, |1921] 1 A.C. 702, 27 Rev. Leg. 209), and it has been 
held that the marriage of two Roman Catholics or of a Roman 
Catholic and a Protestant by a properly authorised person oth
er than a Roman Catholic priest is not a ground for a declaration 
of nullity.

3. Capacity. The English Common Law which says that a 
man under 14 and a woman under 12 cannot marry except to 
prevent illegitimacy is in force in Canada, except in Ontario, 
where the age limit is 14 for both. (R.S.O., 1914, ch. 148, sec. 
16), and in Manitoba, where the age limit is 16 for both, (1906, 
(Man.) eh. 41, sec. 16). All Provinces have passed legislation
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to discourage marriage by very young people, but in most eases An notation 
this legislation does not go so far as to affect legality once the 
contract has been entered into. In Quebec and Ontario the 
statutes go further. In the former, a marriage where the part
ies are under 21 years of age contracted without the consent of 
the parents can be attacked only by those whose consent was 
required, and then only within 6 months of the ceremony. In 
Ontario, by R.S.O., 1914, ch. 148, sec. 36, when a form of mar
riage has been gone through between persons either of whom 
is under 18 without the consent of the father if living or of the 
mother or other guardian if he is dead, the Supreme Court 1ms 
jurisdiction in an action brought by cither party who at the 
time of the marriage was under the age of 18 years to annul the 
marriage, provided that such persons have not after the cere
mony cohabited together as man and wife and that the action 
is brought before the applicant is 19. These provisions came 
before the Courts in 1916 in Pcppiatt v. Pcppiatt (1916), 30 I).
L.R. 1, 36 O.L.R. 427. It was the case of a marriage without 
consent on the part of her parents of a girl under 18, and came 
on for trial before Meredith C.J., C.P., 34 I).L.R. 121, who held 
that the section of the Ontario Marriage Act R.S.O. 1914, ch.
148, requiring consent was ultra vires, and who sent the case 
on to the Appellate Division, it being the first of such cases to 
go there. The trial judge said at p. 123: “This is another of 
those cases which, though of infrequent occurrence in this Prov
ince, invariably, indeed necessarily, direct attention to the un
certain and unsatisfactory state of the marriage and divorce 
laws of Canada whenever they do occur; uncertain and unsatis
factory not only in the conflicting and indecisive character of 
the case-law upon the subjects, but equally so of the stat- 
ute-lnw; and so it has been for many years, notwithstanding the 
fact that it is a thing regarding which it is of the utmost im
portance, not only to the persons directly concerned, but to the 
public as well, that there should be certainty and certainty of 
a satisfactory character . . How can it be but unsatisfactory 
for man and woman to lie uncertain whether they arc really hus
band and wife; whether they are lawfully married to one an
other; as well as whether any of the ordinary Courts of law 
have any power to settle the question? . . . The cases arc 
very much opposed to one another; or rather, the expressions 
of judici u opinion in them are; and they are less helpful as 
none of them was ever carried to a court of appeal.”

With the desirability of a clear decision so definitely set out 
by the trial Judge, it is to be regretted that the reasons for the 
decision of the Appellate Division arc not more clearly set out
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Annotation than they are. The Appellate Division felt themselves bound 
by the deeision of the Privy Council in Re Marriage Law of 
Canada, 7 D.L.R. 629, [1912] A. C. 880, which held that every
thing which is included in the solemnisation of marriage is ex
cepted from the exclusive jurisdiction vested in the Parliament 
of Canada by see. 91 (26) of the B.N.A. Aet, and that this en
ables the Provincial Legislature to enact conditions as to sol
emnisation which may affect the validity of the contract. They 
then considered the question of whether the Marriage Act makes 
the consent required by its 15th section a condition precedent 
to a valid marriage. The action was dismissed, it being held 
that the consent required by the Marriage Aet was not a con
dition precedent to the formation of a valid marriage but mere
ly a direction to the issuer of marriage licenses. The question 
of the validity of sec. 36 was not decided. Jurisdiction was 
held to Ik* conferred by see. 16 (B) of the Judicature Act. This 
decision appears to have found jurisdiction elsewhere than was 
found in Lauiesn v. Chamberlain (1889). 18 O.R. 296, and to 
have overruled Reid v. AuU (1914), 19 D.L.R. 309, 32 O.L.R. 
68, where Middleton J. said, at p. 78: “ . . The power to
make declaratory decrees conferred by the Legislature is not 
to be exercised in respect of matters over which the Court has 
no general jurisdiction.”

Where there is insanity—not merely mental deficiency- - or 
drunkenness, there can obviously be no consent to the contract 
—A. v. 11. (1911), 23 O.L.R. 261, and lioblin v. Rohlin (1881), 
28 Gr. 439.

Another capacity essential to the marriage contract is the 
capacity for the consummation of the marriage, the lack of 
which is known as impotency and is ground for a declaration of 
the nullity. It must exist unknown at the time of the marriage ; 
physical incapacity arising subsequently is no ground, as the 
parties have taken each other subject to all the vicissitudes of 
life which may arise, but on the belief that all is correct at 
the start. Moreover, in cases of subsequent lmpotency, the 
marriage would already have been consummated. The im
pôt eney must be incurable—i.c., the contract must be incapable 
of completion. Usually it will be apparent to medical author
ities ; but in some cases, it cannot Ik* detected by them ; the prac
tice in such eases is to recognise the claim after the lapse of 3 
years. In England the practice has been that the fit party must 
be the petitioner; but in some cases this rule has not been fol
lowed, as where the unfitness was not known to the deficient 
party. In Quebec, the marriage can be annulled for impôt eney, 
natural or accidental, existing at the time of the marriage, but
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only if it be apparent and manifest ; the jurisdiction can be 
invoked only by the party who lias contracted the marriage with 
the impotent person, and only before 3 years have elapsed. Ac
cording to Bishop, there were in England between 1858 ami 
1872, 15 reported eases.

4. Legality. In England since Lord Lyndhursts Act in 
1835, (Imp.) eh. 54, marriages within the degrees prohibited by 
1537 (Imp.) eh. 7, see. 7. are void ah initio and not merely 
voidable. The Acts of 1835 however do not apply to many of 
the Provinces of Canada, ami therefore in these Provinces such 
marriages are merely voidable. In Cox v. Cox (11)18), 40 D.L. 
|{. 195, 13 Alta. L.R. 285, to take only one ease, the Court of 
Alberta made a declaration of nullity in connection with a big
amous marriage.

Very similar to a nullity suit is a jactitation suit. It is 
available to the man or to the woman. The former may com
plain that the latter has improperly boasted of being his wife 
and may ask the Court to silence her. She may answer the 
charge by denying the boasting, by setting up a marriage, or by 
pleading his permission to assume the character of wife. It has 
rarely been resorted to in England in modern times, and never 
in Canada or the U.S.A.

So much for the grounds for declarations of nullity as they 
are generally recognised at present. Arc these grounds too broad 
or too limited, and are they the only grounds which should be 
recognised? Should legislation be passed abolishing some of 
the existing grounds? At the basis of these questions there lies 
—and always in the past has lain—the desirability of releasing 
the person from an unhappy contract which was never con
templated or understood, of limiting the number of children of 
an undesirable physical type which are brought into the world, 
of limiting the number of children declared to be illegitimate, 
and of limiting the type of immorality which enters into mar
riage, thinking that when tired of it, it can easily be annulled. 
Cases discussed above under the heading of consent would ap
pear to be ones which should be annulled only if action is 
brought before the marriage has been confirmed by the acts of 
the injured party which would be within a reasonable time 
after the error, or duress, etc., has ceased; but if brought within 
such time, then even though the marriage has l>cen consummated 
before the error, duress, etc., ceased. The action should lie only 
at the instance of the injured party; the marriage should be 
voidable not void. Since ignorance of the law can never be a 
defence, since the question is also one of crime, and since the 
State is presumed to punish all crimes of which it has knowl-
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Annotation edge, the non-observance of the formalities provided by law for 
marriage should be ground for annullinent only at the instance 
of the Crown, except when the ignorance is one of fact only and 
not law, in which case the party acting in such ignorance should 
be able to bring an action. It would appear to be advisable in 
most cases in the interests of legitimacy for the Crown to com
pel the parties to go through a property binding marriage cere
mony, and in fact it would be wise if as well either party could 
take action to compel the other to complete the contract in regard 
to form. The classes under the heading of capacity are slightly 
more complex as regards estimation, and can probably best bo 
considered under headings.

1. Neither party an infant, insane, intoxicated, or impotent 
^—obviously no question arises.

2. One party only an infant, insane, intoxicated, or impotent. 
If the other party has knowledge of the incapacity, then it 
would appear that no action should lie at the instance of that 
party. In the case of insanity an action should lie at the in
stance of the Crown, and the Criminal Code should provide 
punishment for the guilty party. If the party with full capacity 
marries in ignorance but later learns of the incapacity of the 
other, then in cases of insanity and impotency actions should 
lie at the instance of the former, provided the necessary action 
is taken within a reasonable time of the receipt of the knowl
edge. Actions by the incapacitated person are the same as in 
the next class, except that a person knowing of his or her im
pôt cney should not be allowed to plead it as a ground of nul
lity, but should if he or she married in ignorance of it.

3. Both parties infants, insane, intoxicated, or impotent.
(a) Infants—action tenable by guardian while infancy ex

ists or by either party acting within a reasonable time 
of coming of age.

(b) Insane persons—action tenable by Crown, by commit
tee, or by either party acting within a reasonable time of 
ceasing to be under the incapacity.

(c) Intoxicated persons—action tenable by either party 
acting within a reasonable time of ceasing to bo intox
icated.

(d) Impotent persons—a person who marries knowing him 
or herself to be impotent should of course not be per
mitted to plead the other party’s impotency as a 
ground for nullity.

The remarks above in regard to form apply to cases of con
sanguinity and bigamy.

The grounds additional to the above recommended by both
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majority and minority report of the British Commission on Di- Annotation 
voire in 1912 were:

1. Unsoundness of mind less than insanity not apparent at the 
time of the ceremony, and provided intercourse has ceased after 
the situation became apparent, and action is started within a 
reasonable time.

2. Epilepsy and recurrent insanity—as in 1.
3. Venereal disease in a communicable form, and the fact 

not disclosed at the time of marriage—as in 1.
4. Woman pregnant at the time of her marriage, her condi

tion being due to intercourse with a person other than her hus
band, and such condition being undisclosed by her to her hus
band who is ignorant of the fact.

5. Refusal without reasonable cause to permit of intercourse 
where there has been no intercourse at all.

In passing, it might be noted that adultery, etc., on the part 
of the plaintiff is no defence in actions of declarations of nullity.

Residence less than domicile is sufficient to give jurisdiction 
for declaration of nullity—as noticed as the end of the chapter 
on Provinces with Divorce Courts.

The question of jurisdiction in suits for declarations of nul
lity is of sufficient importance, and so far as Ontario and Que
bec arc concerned is still in a sufficiently unsatisfactory state, 
to warrant a more complete investigation than that made above 
when considering the question of infancy. Where Provincial 
Courts have jurisdiction over divorce, they have also jurisdic
tion over annulment, the one having in all cases been established 
with the other.

The first case in Ontario in which the question of jurisdic
tion appeal’s to have been discussed was Lawless v. Chamber
lain (1889), 18 O.R. 296. This was an action for annulment on 
grounds of duress and infancy. In dismissing the action on the 
merits, Boyd C. said, at p. 297: “ . . If the alleged mar
riage has been procured by fraud or duress in such wise that 
it is void ab initio, judgment of nullity may be given by the 
Court.” Mr. Holmested, in his book Matrimonial Jurisdiction 
in Ontario and Quebec questions at some length the soundness 
of the reasons given for the judgment. The next case of im
portance was T. v. /?., (1907), 15 O.L.R. 224, where the same 
Judge decided that the Court had not jurisdiction, drawing a 
fine and rather doubtful distinction between the two cases. In 
May v. May, (1900), 22 O.L.R. 559, an attempt wras made to 
obtain a declartion of nullity on grounds of consanguinity; the 
trial Judge held himself bound by Lawless v. Chamberlain in 
regard to jurisdiction, but on appeal this was overruled. In A.
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Annotation v. B., 23 O.L.R. 261, it was also held that the Courts did not 
have jurisdiction. Clute J., here pointed out that the power 
to make a declaratory judgment did not enable the Court to 
do so in eases in which it had no jurisdiction over the subject 
matter in controversy. There is certainly no inherent juris
diction over the question of annulment; when Upper Canada 
was given self government it was given power to establish 
Courts and confer on them jurisdiction; this jurisdiction it pro
ceeded to define by reference to the Common Law and Chan
cery Courts in England, none of which at the dates referred to 
had jurisdiction over the subject in question, this then being 
in the hands of the Ecclesiastical Courts. Middleton J., took 
the same view in the Ucut v. Anil, 19 D.L.R. 309, 32 O.L.R. 68; 
but in Peppiatt v. Peppiatf, 30 D.L.R. 1, 36 O.L.R. 427, the Ap
pellate Division overruled all these cases, and decided that un
der the power to make declaratory judgments, R.S.O., eh. 56, 
sec*. 16 (b), the Court hud jurisdiction. This last decision will 
hold until it is overruled by a higher Court, hut that it is sound 
law uppears to he most doubtful, as if the theory were pressed 
to its logical conclusions there would be few if any parts of the 
field of purely Dominion matters which the Provinces could 
not invade. It would appear that the Court in a recognition^ 
what was desirable as distinct from what existed had pushed 
a technicality to its limit, if not beyond.

In Quebec, under the French regime, marriage was under 
the jurisdiction of the French Ecclesiastical Courts; but with 
the conquest, these Courts, as did all other Church Courts, 
ceased to have any official status; and such jurisdiction was not 
conferred on any new Court. True, the Code Civil (ch..4) en
acted before Confederation gives grounds for annulment, but 
it docs nut confer jurisdiction on any Court—admitted an an
omalous state of affairs, and a rather doubtful one in view of 
the opinion of the Judges in Board v. Board, 48 D.L.R. 13, 
11919J A.C. 956, as to the impossibility of a statute existing 
without a Court to enforce it; when this particular part of the 
Code was adopted, the Ecclcsiatsical Courts could enforce its 
provisions; their jurisdiction was abolished—ipso facto the Civil 
Court, one would think, obtained jurisdiction. Without, as it 
would appear, any legal sanction whatever, the Judges of Que
bec have chosen to give a legal sanction to the decrees of Roman 
Catholic Bishops, the latter making declarations of nullity 
which are enforced by the Civil Court. True, such a practice 
would bo perfectly correct in regard to purely spiritual affairs 
distinctly within the realm of the church, as it would for ex
ample in regard to the rules of a trade union qua union, but is
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distinctly incorrect in matters where civil rights arc in question. 
The attempts of the Roman Catholic Church to have annulled 
marriages between Catholics celebrated by a Protestant minis
ister are clearly beyond their authority until such an enactment 
is put on the Provincial Statute Hook. This was recognised in 
the Hebert case in so far as lack of jurisdiction on the part of 
the R. C. Bishop was concerned, but it was apparently not 
even questioned as to the jurisdiction of the Civil Court itself. 
The matter appears to have been cleared up at last by tne 
Tremblay Marriage case, decided by the Privy Council in 1921, 
f>8 D.L.R. 29, [1921] 1 A.C. 702, 27 Rev. Leg. 209.

5. Grounds for Divorce.

In considering the grounds on which, in Canada, an applica
tion may be made for a divorce, it should he kept in mind that 
the Roman Catholic Church holds strictly to the theory of the 
indissolubility of a properly celebrated and consummated 
marriage, and does not recognise divorce on any ground.

Divorce, as pointed out by Senator Cowan in 1888 during the 
discussion which arose on the proposal to establish a Divorce 
Court, is not only a question of the effect on the parties them
selves, but of the effect in relation to morals and good order- 
in short upon the well-being of the community. “Divorce has 
been substantially recognised as a matter involving the happi
ness and morality of society, and consequently to be treated in 
the spirit of the moralist as well as of the jurist.” (Bourinots 
Parliamentary Procedure, 4th ed., p. 627.) The position of the 
State in regard to the grounds for divorce is summed up in the 
Minority Report of the British Royal Commission of 1912 as 
follows: “. . . It (the State) has a concern of its own in 
the peace of the community, the welfare of the family, the rear
ing of healthy children, and the training of good citizens, which 
renders it imperative that the making and breaking of marriage 
contracts should he treated as matters of public importance 
touching the commonwealth itself, and not as merely private 
transactions only affecting the parties.” Dicey in Conflict of 
Laws points out that the doctrine maintained by the Courts of 
a country in regard to divorce depends on the view entertained 
in regard to the nature of divorce, and summarises these views 
under the heading of contractual, penal, and status theories. 
That the right to rescind the marriage contract much as one 
rescinds any other contract has not been recognised is apparent 
to any thinking person; divorce is but rarely looked upon as 
punishment for a crime—in fact in cases of lunacy, such a view
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Aji NOTATION is out of tlu* question; rather divorce is the extinct ion by the 
State of a status—the status of husband and wife—the discon
tinuance of which is expedient for the purpose of giving relief 
to the person injured.

The grounds for divorce recognised before the Reformation 
by the Ecclesiastical Courts were very numerous, but the decree, 
it should be reinemix1 red, was one of annulment rather than of 
divorce as understood to-day. The grounds were: error as to 
person, error as to condition, vow of chastity on entering 
religious order before marriage, consanguinity, crime, disparity 
of worship, duress, preceding marriage, public decorum in being 
solemnly betrothed to another, madness, affinity, clandestinity, 
impôtency, and rape. After the Reformation the grounds for 
divorce were limited to consanguinity, previous marriage, cor
poreal imbecility, and mental incapacity. In England during 
the period of divorce by Private Acts of Parliament, of the two 
hundred and forty-nine Acts passed only four were in favor of 
wives, the first being that of a Mrs. Addison in 1801; all of the 
remainder were granted to the husband on account of the wife’s 
adultery; in two of the four cases, the adultery was incestuous; 
in the third there was profligacy, deceit, abandonment, and 
gross injury; in the fourth, there was bigamy. The Act of 1857 
(Imp.), eh. 85, practically adopted the former parliamentary 
practice in regard to grounds for divorce. Under this Act a man 
may obtain a divorce on the ground of his wife's adultery; but 
a woman to get a divorce must prove (sec. 27) :

1. Incestuous adultery, i.e., within the degrees prohibited for 
marriage on account of consanguinity or affinity, or 2. Bigamy 
and adultery, or 3. Rape, or 4. Sodomy or bestiality, or 5. Adul
tery coupled with (a) such cruelty as without adultery would 
entitle her to a divorce a mensa et tlioro, which has been defined 
as such conduct as makes it unsafe, having regard to risk of 
life, limb, or health, bodily or mental, for one married person 
to continue to live with another; or (b) desertion without reason
able excuse for two years or upwards, which in practice has 
included wilful refusal to permit of marital intercourse without 
reasonable excuse.

In Canada the British law is in force in British Columbia, 
Alberta, Saskatchewan, and Manitoba; it being necessary in 
these Provinces for a wife to prove as above, it might be expected 
that in cases of mere adultery women would resort to parlia
mentary divorce which does not recognise any disparity between 
the sexes, but in practice this has not occurred. The grounds 
provided by the New Brunswick and Prince Edward Island
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statutes are: 1. Frigidity or impotence, 2. Adultery, 3. Con
sanguinity. In Nova Scotia, the Act provides that marriages 
may he declared null and void for: 1. 1mpotency, 2. Adultery, 
3. Cruelty, 4. Consanguinity.

The Parliament of Canada of course can grant divorces on 
any grounds it sees fit, hut as a matter of policy and good morals 
it is universally recognised that the power should not he exer
cised arbitrarily and without cause hut only for 

“. . . . Such a deed 
As from the body of contraction plucks 
The very soul. . . .” (Ilamlet, act 3, scene 4.) 

The practice has been for Parliament to place both sexes on an 
equality in regard to divorce; this means that a wife can obtain 
a divorce on the ground of a simple act of adultery on the part 
of her husband without having to prove any of the additional 
grounds required to be proved in England and in Provinces 
following English law. The grounds now recognised by Parlia
ment are: 1. Adultery—alone, or accompanied with desertion, 
cruelty, desertion and cruelty, or bigamy ; 2, bigamy ; 3, incestu
ous adultery ; 4, rape; 5, sodomy and unnatural offences; (>, 
bestiality; 7, malformation at time of marriage ; 8, im potency ; 
if. nullity of marriage owing to fraud when there has been no 
consummat ion by cohabitation ; 10, refusal of sexual intercourse.

In regard to adultery, it is not necessary in order to succeed 
to prove the actual fact of adultery ; in nearly every case the 
fact is inferred from the proof of circumstances which shew the 
opportunity for the act, and which lead to the conclusion that 
it occurred, v.g., travel together and registration as man and wife 
and occupation of the same room, or the visiting of a brothel, 
unless very clear evidence is given that adultery did not in fact 
occur. The evidence of a woman of loose character with whom 
the act is said to have occurred will he very closely scrutinised ; 
and the evidence of the husband or wife alone is not sufficient 
unless corroborated by another witness or by strong circumstan
tial evidence, and particularly so where the fact is sought to be 
proved by admission. Proof that the respondent has contracted 
venereal disease not from the applicant is sufficient evidence of 
adultery; and in the Browning case, [ 19111 P. 161, 80 L.J. (P.) 
71, it was held that it is sufficient for a wife to prove that she 
was infected by the husband, it being the i for him to prove that 
he acquired the disease otherwise than by adultery. Proof of 
venereal disease must be by medical testimony.

The cases where bigamy is pleaded usually arise in connection 
with so-called American divorces. This subject necessitates a

Annotation
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Annotation return to the question of jurisdiction. It has already been 
observed that domicile is an essential according to English law 
to establish jurisdiction ; and that with the exception of deser
tion by the husband, a wife can not acquire a domicile separate 
from that of her husband. The American State laws do not 
recognise this principle to the same extent; in many of them, 
a wife can acquire a domicile separate from that of her husband, 
and that by a very short residence. Moreover, most of the States 
grant divorces for causes not recognised in Canada. As a result, 
cases are constantly occurring of wives deserting their husbands, 
taking up for the necessary time what in reality is only a tem
porary residence in one of the States, frequently Nevada, and 
then getting there a divorce on grounds which are not recognised 
in Canada as sufficient ; with the result that in one State even of 
the American union she may be regarded as divorced, while in 
another and in Canada she is not so regarded. This result of 
different laws in the United States is often held up to ridicule, 
and quite properly so, as the situation is as absurd as it is 
unjust ; but, at the same time, it should be remembered that a 
similar situation has existed for years in regard to divorces 
granted by Scottish Courts to English wives, and by the Courts 
of New South Wales to wives from other parts of Australia. A 
remarriage after such an American divorce is bigamous, and 
affords in Canada a ground for divorce. The recognised English 
law on the matter is stated by Dicey as follows, at pp. 381, 
ft scq.i “The Courts of a foreign country have jurisdiction to 
dissolve the marriage of any parties domiciled in such foreign 
country at the commencement of the proceedings, even though 
the ground for divorce is not recognised in the country of domi
cile at the time of the marriage or in the country of which the 
parties are subjects. The leading case on the point is Hater v. 
Hater, |11)06] 1*. 201), 75 L.J. (P.) 60: “The husband and wife 
were British subjects domiciled in England; after their mar- 

. riage the husband acquired a domicile in New York; the wife
obtained in New York a divorce on grounds recognised there, 
but not so recognised in England; the divorce was held to be 
valid.” Dicey goes on to explain that the Courts of a foreign 
country have no jurisdiction to dissolve the marriage of parties 
not domiciled in such foreign country at the commencement of 
the proceedings, with the exception that the Courts of a foreign 
country where the parties are not domiciled have jurisdiction 
for English purposes to dissolve a marriage, if the divorce 
granted by such Courts would be held valid by the Courts of 
the country where at the time of the proceedings the parties
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were domiciled. The leading case here is Armytaye v. The A> 
Att’u-Gen’l, (1906| P. 135, 75 L.J. (P.) 42: The husband was 
domiciled in New York; his wife obtained a divorce in South 
Dakota; the New York Courts treat this as a valid divorce; it 
is therefore treated as valid by the English Court. As already 
explained in the chapter on jurisdiction in Provinces with 
Divorce Courts, a party can not for purposes of divorce give a 
Court otherwise without jurisdiction the right to try the action.
At one time it would appear that this was not so—see Stevens v.
Fisk (1885), Cam. Cas. 392, but the principle is certainly 
followed at Ottawa in regard to applications by men who have 
previously ill-ad vised ly consented to the jurisdiction of the 
American Courts — see the Campbell case of 1914 and the 
(Iordan case of 1921. It might he pointed out before 
leaving the question of foreign divorces that in C. v. 0. 
(1917). 33 D.L.R. 151, 38 O.L.R. 481, affirmed 39 O.L.R.
571, it was held that a divorce granted by a foreign 
Court being a judgment affecting the status of the parties, 
stands upon the same footing as a judgment in ran, and 
can therefore not be set aside in this country even on the grounds 
of fraud by a person not a party to the proceedings in which the 
judgment was pronounced. One logical and beneficial result of 
this decision is that men marrying Canadian women who have 
obtained invalid divorces in the U.8.A. must either support 
them or bring an action for annulment on the ground of a 
previous marriage ; they can not in an action for non-support 
or alimony set up as a defence the divorce. Canadian Courts,
< nee jurisdiction has been shewn, will not open a foreign divorce 
unless it is shewn that there has been fraud, e.g., no notice to 
the respondent. Also, it has been held that a foreign divorce to 
lie good must be absolute. e.y., no restriction imposed on the 
guilty party in regard to not marrying again ; but the foreign 
Court can say that neither party can re-marry for a certain 
lime, this being regarded not as the imposition of a disability, 
l ut as the fixing of a time from and after which the dissolution 
shall be regarded as complete. Lastly, it has been held in Ontario 
that even if the foreign divorce is one not recognised in Canada, 
yet the party invoking the jurisdiction is bound by it. Sicaizie v. 
Swaizie (1899), 31 O.R. 81; 31 O.R. 324: American divorce 
with alimony given payable out of husband’s Ontario lands ; 
this action was one for the alimony ; defence was invalidity of 
the American divorce ; held that he had invoked the American . 
jurisdiction and was bound by it. In lie Hanks (1918), 42 
O.L.R. 64, a wife set up the invalidity of a divorce she had
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Annotation obtained in Chicago in claiming her husband’s insurance ; held 
she had invoked the jurisdiction and was bound by it. The test 
has never been made as to whether these last two decisions would 
hold in the case of a party realising that they had secured a 
divorce which was not recognised in Canada suing for a divorce 
in Canada, on say the ground of adultery which the other party 
had committed subsequently to the invalid American divorce; 
the natural defence would seem to be to plead the latter divorce ; 
yet it hardly would seem reasonable or just that the plaintiff 
should be debarred from pleading its invalidity and therefore 
the adultery.

The subjects of impotency, fraud, and refusal from the first 
to have sexual intercourse have been dealt with in the chapter 
on annulment of marriage. The first cases granted on the latter 
ground were in 1919, and its adoption indicates the tendency of 
Parliament to grant relief on grounds generally recognised in 
England as sufficient to warrant a declaration of nullity. In 
England, if the refusal results from incompetence, a decree of 
nullity may be had. If it is simply wilful and without reasonable 
cause and there has been no intercourse, the Court has regarded 
the refusal as rebuttable evidence of incompetence, and if there 
has been intercourse as evidence of desertion. In the cases which 
have come before Parliament, the refusal had existed from the 
first, and had been wilful. The English Divorce Court has held 
that mere wilful refusal to have intercourse is not in itself 
sufficient ground for divorce—Napier v. Napier, [1915] P. 184, 
84 L.J. (P.) 177, overruling Dickinson v. Dickinson, [1913] 
P. 198, 82 L.J. (P.) 121. The Court merely draws the inference 
of incapacity from the persistent refusal to consummate—Af. v. 
.1/. (1906). 22 Times L.R. 719—and of course the inference may 
be rebutted, and mere refusal of itself is not a ground for 
divorce.

An investigation of the grounds for divorce throughout the 
British Empire shews the following as existing in addition to 
those already recognised by the Parliament of Canada :

(Report of the Royal Commission on Divorce and Matrimonial 
Causes—1912—England.)

1. Desertion, wilful—Scotland, 4 years; South African Prov
inces, as low as 18 months—Natal ; Australia, 3 to 5 years; New 
Zealand, 5 years.

2. Imprisonment, either frequently or for long period—South 
Africa, Australia.
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3. Habitual drunkenness, usually coupled with neglect of duty 
or cruelty—Australia, New Zealand.

4. Cruelty—Australia.
5. Insanity, confinement—New Zealand, 10 years ; West Aus

tralia, 5 years.
6. Long absence—Cape Colony.
The following summary of grounds for divorce in the United 

States is taken from the Report on Marriage and Divorce of the 
Bureau of the Census 1867-1916 (South Carolina does not permit 
of divorce on any ground; leaving 49 States for which to be 
accounted, including the Indian Territory) :

No. of States 
where divorce Annul

ai lowed. ment.
Desertion—Abandonment or desertion ............  46

Refusal by wife to move to State
with husband—Tennessee ........... 1

Cruelty—Extreme cruelty .................................. 36
Attempt to take life of other party to

divorce..............   3
Violence endangering life.................. 7
Indignities and defamation ..............  9

Sexual immorality—Adultery............................ 49
Crime against nature 

whether with man or
beast—Alabama............  1

Lewd conduct indicating 
unchasteness without ac
tual proof of adultery—
Kentucky ...................... 1

Loathsome disease, con
tracted before or after 
marriage—Kentucky .... 1

Intemperance—Habitual drunkenness..............  39
Habitual use of drugs..............  4

Neglect of responsibilities—Neglect to provide.. 17 
Neglect of duty .... 8

Defects of disposition—Violent temper............ 2
Intolerant religious be

lief.............................. 2
Crime—Conviction or imprisonment ................  41

Fugitive from justice........................   2
Previous divorce in another States.................... 3
Misconduct ...............................................................2

3—62 d.l.b.
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Annotation Vagrancy............................................................... 2
Voluntary separation .......................................... 3
Civil death, treated as so for crime—Rhode

Island................................................................. 1
Presumption of death.......................................... 2
Causes deemed sufficient by the Court—Wash

ington ................................................................. 1
Lack of real consent to marriage—Duress or force 4 10

Fraud ........ * IS
Incapacity to contract marriage—Mental......... 8 26

Want of age.. 1 27
Personal unfitness to contract marriage—

Impotency......................................................... 37 18
Pregnancy.........................................................  15
Illicit carnal intercourse by wife before

marriage......................................................... 3
Illegality of marriage—Bigamy........................ 12 25

Consanguinity ......... 4 22
Miscegenation — mar

riage with a Negro.... 7
Void and voidable marriages not otherwise 

specified ............................................................. 2 6
(Several States do not recognise annulment on any of the 

above grounds, while several recognise it on as many as eight. 
In New York and the District of Columbia, the only recognised 
ground for divorce is adultery, although both allow annulment 
of marriages on several other grounds. On the basis of number 
of grounds for divorce, Kentucky leads with 15; Tennessee. 
Rhode Island and Washington are next with 12, and Pennsyl
vania, Georgia and Mississippi next with 11; several States 
have 10.)

A few people are opposed, so far as their own use is con
cerned, to the principle of divorce on any grounds. The unrea
sonableness of their opposition to the availability of divorce to 
those sharing other views was well pointed out before the Brit
ish Commission in 1912, by Rev. W. P. Paterson, Professor of 
Divinity at Edinburgh University, who said that while the ideal 
of divorce only for adultery, which Christ set up is binding 
upon members of His Kingdom, it ought not to be imposed by 
force upon a mixed society, including many who are non-Chris
tian, or only nominally Christians, and that the duty of the 
State in relation to dissolution of marriage is not to make the 
Christian ideal compulsory, but to make provision for the relief
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of those who suffer injustice in marriage, and so far as this 
shall be compatible with the general interests of society. Others 
in Canada are willing to recognise divorce on the grounds al
ready adopted; but, whenever new grounds are advocated, a 
storm of protest is raised, generally on the theory that to admit 
other grounds is going to make divorce too easy to obtain, and 
thereby ruin the morality of the country. The utter absurdity 
of such a doctrine should be apparent to any one who will but 
reflect that there arc several grounds in addition to those al
ready adopted which in fact put an end to married life—not 
merely to happy married life, but to any married life at all— 
while in law as distinct from fact, the married life is regarded 
as continuing. There are cases in which the state, having re
gard to the requirements and practical circumstances of life and 
the nature of marriage as a contractual relationship, is obliged 
to grant the severance of a bond the moral foundations of which 
have been destroyed. Complex and changing conditions make 
recognition of new grounds imperative.

This was brought to the attention of the British public by 
the press in the summer of 1919. A well-known member of the 
British House of Commons and his wife found that for them to 
live together was impossible; the wife had committed no act of 
adultery, nor did either party wish their good name to be drag
ged through the mud; the husband registered at a well-known 
hotel with a woman of low character, and occupied the same 
room with her; this was used as evidence of adultery, and the 
desired divorce obtained. After the decree had been granted, 
the husband informed the public through the newspapers that 
as a matter of fact, although he had spent the night in the same 
room as the co-respondent, no adultery had been committed. In 
order that a highly desirable divorce might be obtained, it had 
been necessary for the man to appear in the roll of a moral de
linquent.

The first reform throughout Canada should be to place wo
men on the same footing as men ; to make adultery alone on the 
part of the husband sufficient ground for a divorce by the wife. 
The inequality which at present exists in Provinces following 
the English Divorce Act has its origin in a past age when im
morality on the part of men was looked upon as less serious 
than on the part of woman, this theory in turn being based on 
the belief that the man committing adultery would likely do so 
with a woman of loose character and under conditions which 
would be unlikely to produce children and thereby affect inher
itance, etc., while in the case of the few wives who might err, 
the circumstances would in very many cases be just the oppo-
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Annotation silt1. Ah a matter of fact, there is in all probability in the vast 
majority of cases of adultery by either party leading to a di- 
voree little likelihood of the production of children ; while in 
very many eases of the offence by the husband, the possibilities 
of him contracting and communicating to his wife venereal dis
ease are great. The reason more true to fact for admitting 
adultery as a ground for divorce to either party is that it strikes 
at the inmost privacy of married life, at the stability of the 
home, and at the happiness of the parties concerned—and to 
woman with her more sensitive nature and liner feelings, the 
idea would in most cases be far more loathsome than to man. 
and her future happiness far more prejudiced. Before the 
Ecclesiastical Courts the sexes had been on an equality ; the in
equality had its origin in divorce by Private Acts—passed by 
a Parliament of men. The equality of the sexes on this question 
is recognised throughout the United States, and was strongly 
recommended by Iwith the majority and the minority reports of 
the British Commission of 1912.

Wilful desertion without the consent or against the will of 
the other party and without reasonable eausc for two years and 
upwards is a ground for a sentence of judicial separation. Clear
ly such an offence in many cases breaks up a home more than, 
for example, a single act of adultery ; and, in fact, if the sub
ject could be investigated, it is only reasonable to suppose that 
adultery generally will be committed by the deserting party. 
In the case of the poorer classes, the circumstances following 
desertion are often particularly pitiful—a woman may be left 
with no means of support for herself and family, or a man may 
he left with no one to look after his home and his children. If 
divorce were allowed as suggested, re-marriage and possibly 
happiness would be a possibility. It was recommended by the 
British Commission that the period should bo 3 years; but 2 
years has been found to be a just period in cases of separation, 
and in view of modern means of rapid travel and communica
tion, and of the possibility of distress already referred to, there 
would appear to be no satisfactory reason for not adopting the 
2 year period. This is the period recommended by the Amer
ican Report.

Cruelty is another of those grounds which in fact put an end 
to the married life, and should be recognised by law as doing so. 
“Cruelty is such conduct by one married person to the other 
party to the marriage as makes it unsafe having îvgard to risk 
of life and limb or health, bodily or mental, for the latter to 
continue to live with the former.” (British Commission of 
1912.) It should include the communication of venereal disease
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knowingly or negligently, mul also eases where husbands com
pel their wives to become prostitutes for their husband's main
tenance. This course in regard to venereal disease practically 
has been adopted by the Senate of Canada, as already noted in 
connection with proof of adultery.

Insanity pronounced as incurable by competent medical 
authority, should also be recognised as a ground for divorce. 
This disease differs from most others in that the person suffering 
from it has to be put under confinement and is rendered unable 
to perform all duties connected with married life and domes
ticity. That a person should be kept linked for years to one 
who has the dreadful misfortune to lie afflicted with this mal
ady, and thereby never know or cease to know the happiness 
connected with a home and a family is unjust and unreasonable. 
When the insanity can be shown to have been brought about by 
the sexual perversions of the petitioner, the relief should not be 
granted. The theory of eugenics has not as yet behind it a 
sufficient volume of public opinion, nor is it sufficiently 'con
nected with the subject of this article to warrant examination 
here.

It might at first appear that the development of incurable 
impôteney after the consummation of the marriage should be 
recognised as a ground for divorce. Hut it is apparent that 
there is a vast difference between a properly consummated and 
a lion-consummated marriage, and between the situation in a 
home where impôt eney develops and one where desertion, cruel
ty, or insanity takes place. This question is one which would 
appear to require further investigation by medical authorities 
before it can be discussed fully from its legal side. The wilful 
development of impotency can easily lie regarded as refusal 
to have sexual intercourse.

Habitual drunkenness was said by the British Commission 
of 1912 to product as much if not more misery for the sober 
partner and the children than any other eause in the list of 
grave offences. The report govs on to say: “Such inebriety car
ries with it loss of interest in surroundings, loss of self respect, 
neglect of duty and personal cleanliness, neglect of children, 
violence, delusions of suspicion, a tendency to indecent behavior, 
and a general state which makes companionship impossible. 
This applies to both sexes; but in the ease of a drunken hus
band, the physical pain of brute force is often added to the 
mental and moral injury lie inflicts upon his wife ; moreover by 
neglect of business and wanton expenditure, he has power to 
reduce himself and those dependent on him to penury. In the 
case of a drunken wife, neglect of home duties and of the care

Annotation
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Annotation 0f the children, waste of means, pawning and selling possessions, 
and many attendant evils produce a most deplorable state of 
things. Should anything further be necessary to convince all 
that under such circumstances married life cannot exist, and 
that to continue it in law is an injustice. With habitual drunk
enness should be classed habitual use of drugs. Divorce in all 
such eases should be granted only on the proof cf failure of all 
reasonable attempts at euro—for a period recommended in 
England as 3 years, in the U.8.A. as two years.

The remarks made above in regard to insanity apply almost 
wholly to imprisonment; with the difference that where the 
imprisonment is not for life, there is a possibility of the resump
tion of married life. A life sentence should be made a ground 
for divorce. This is as far as the British Commission were pre
pared to go; the U.S.A. report recommends the same in regard 
to a sentence of 2 years or more; other countries, as noted above, 
adopt various periods. Cases of poverty urge the adoption of 
n short period; but when it is remembered that the state has 
various provisions for assisting the poor, and that the imprison
ment is not “incurable,” the adoption of a longer period than 
2 years would seem desirable—probably 10 years and over. Re
current imprisonment amounting to this period also should be 
a ground.

Refusal without reasonable ground to permit of sexual in
tercourse where there has been no intercourse as already re
commended should be made a ground for annulment ; if then* 
has been no sexual intercourse, the refusal should after the lapse 
of 2 years be treated as wilful desertion.

Although not strictly a question of divorce, the question of 
presumption of death is so closely akin that the matter may 
be noticed in passing. The law on the subject is found in R.S. 
C., ch. 14C, sec. 307, sub-sec. 3 (b) ; if his wife or her husband 
has been continually absent for 7 years then last past and he 
or she is not proved to have known that his wife or her husband 
was alive at any time during those 7 years—under such circum
stances going through a form of marriage does not amount to 
bigamy. Instead of leaving the law in the very unsatisfactory 
condition indicated by this section, it Mould seem much more 
reasonable—and particularly in view of modern means of com
munication—that after the lapse of the 7 year period, the other 
party was entitled to apply for an order of presumption of 
death and on obtaining such an order to re-nmrry. Such an 
order should also be obtainable within the 7 yearn on proof of 
definite circumstances leading to a reasonable presumption of 
death.
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All the above reforms in regard to the grounds for divorce Annotation 
were recommended in England as long ago as 1912; they are 
all either recognised or recommended in the United States. Lord 
tiorell, the chairman of the Commission of 1912, introduced a 
bill in the House of Lords in 1914 embodying many of the re
commendations of the report, but the bill was not adopted. The 
argument that by increasing the grounds, the number of di
vorces will be automatically increased, and that knowledge of 
the possibility of divorce will cause an increase in the offences 
thereby completing a vicious circle, will not stand examination 
for one moment. In the United States in States with numerous 
grounds for divorce, the increase in proportion to the population 
has been slight or there has been even a decrease (Connecticut) ; 
while in other States, having few causes, there has been a con
siderable proportional increase. (British Report, p. 2G). In 
no case has the granting of a divorce to the guilty party been „ 
suggested, and to say that there will be collusion to the extent 
of a man rendering himself a permanently incurable lunatic, 
drunkard, or convict is absurd. In cases of desertion and cruelty 
the absence of collusion in most cases far outweigh the possibil
ity of collusion in a very few ; as in cases of adultery, the in
ability of a Court to get to the bottom of the situation and dis
cover the real facts should not be presumed. Tne grounds ad
vocated put an end to married life in fact, and in every ease 
are recognised as grounds for a judicial separation, that form of 
existence which as a permanent remedy for such evils is out
rageous, being as it is an existence where one is neither married 
nor single, where one is married in law and not in fact, where 
in many cases adultery and illegitimacy are almost natural con
sequences; an existence of which the Honorable Henry B.
Brown, a former Justice of the United States Supreme Court, 
said in an address before the Maryland State Bar Ass’n.: “A 
situation more provocative of temptation and scandal cannot 
be imagined. For the former relation is substituted a marriage 
which is not a marriage—a celibacy, an amphibious existence 
which places the strongest instincts of our nature under a ban 
and deprives both parties not only of the companionship of the 
other sex, but of the comforts of a home life. A legal separ
ation is, in fact, a punishment rather than a remedy.” (British 
Report, p. 92). In 1917 an effort was made in England to have 
a separation of 3 years convertible in to a divorce; the effort 
had the support of the Law Quarterly Review edited by Sir 
Frederick Pollock. After years and years of effort, such a pro
vision has been adopted in France. Divorce in the eases re
commended would not be a degradation of the sanctity of the
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Annotation man'iage tie—that in each ease lias already occurred. The com
mission of a wrong cannot be prevented by denying redress to 
the injured party—divorce is not a disease, but a remedy for a 
disease.

fi. Dkpkntkk in Divorvk Casks.
The defences to an application for divorce or the grounds 

for its rejection are practically the same throughout the British 
Empire and the United States. Those recognised at Ottawa are: 
1. Denial of facts alleged. 2. Connivance. 3. Condonation. 4. 
Collusion. 5. Recrimination. 0. No or void marriage. 7. Non 
compos mentis at the time of commission of the act of adultery. 
8. Delay. 9. Cruelty, desertion, or wilful separation without 
excuse before the alleged adultery, or wilful neglect or miscon
duct which has conduced to the adultery complained of.

Connivance is the consent or indifference of the applicant 
to the commission of the acts constituting the cause of divorce. 
It occurs before the misconduct.

Condonation is forgiveness, either express or implied, of a 
matrimonial offence constituting the cause of divorce. It occurs 
after the misconduct. The mere resumption of sexual inter
course is not absolutely conclusive as implied condonation by 
a wife. If the condonation is on the condition that no further 
offence occurs, and there is a repetition such repetition nullifies 
the condonation.

Collusion is an agreement between the parties that one of 
them shall commit or appear to have committed acts constitut
ing a cause of divorce, or that facts shall be suppressed, or that 
no defence shall lie entered, for the purpose of enabling the 
other to obtain a divorce. The practice in regard to this subject 
appears to be a little too strict. There would appear to be no 
injustice in the parties agreeing as to the conduct of the ap
plication if such an agreement is honestly and properly made, 
in a suit in which there is previously an adequate and good 
ground for divorce. The Senate has adopted the practice of 
admitting in evidence affidavits of the guilty party admitting 
the facts complained of provided the absence of collusion is 
amply proved by other evidence.

Recrimination is a showing by the defendant that the plain
tiff has committed an act which is a cause of divorce. Adultery 
is the most frequent example at present. The practice is to re
ject evidence of adultery by the petitioner if it occurred after 
the adultery complained of in the application. (Generally the 
adultery of the petitioner although long passed and condoned 
is a bar to divorce. In Scotland, the petitioner’s guilt was no
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liar, and it is doubtful if the guilt of both is not a greater reason 
for sundering the tie than the guilt of one. Lord Davsart in his 
evidence before the British Royal Commission stated that he 
often felt that in intervening as King's Proctor to have the ap
plications refused oil the ground of the petitioner's adultery, 
he was doing more harm than good. On the other side, that 
the applicant must come with clean hands is an old principal 
of British justice, and one which acts as a check on immor
ality. The only reform which suggests itself is to leave the 
check, hut to give the Court discretion as to its use according 
to the circumstances of the case and the petitioner’s conduct. 
The respondents’ counterclaim of adultery on the part of the 
petitioner is useless:

(a) Where the adultery is committed in ignorance of the 
fact—as where the respondent is believed to lie dead:

(b) Or in ignorance of law as where a party bona-fide 
believed that a decree nisi dissolved the marriage. 
(Query this.)

(e) Where the adultery is committed in consequence of 
the violence and threats of the husband.

Delay pleaded oil the part of the respondent may be ans
wered by want of means on the part of the petitioner.

In addition to the above defences, in Provinces where the 
English Act is followed, under sec. 32, the Court has power 
to suspend a decree until some provision is made for a wife 
divorced.

7. Procemrk.
As the purpose of this article is to discuss rather the gen 

eral principles of divorce in Canada than the minute details 
in regard to practice before the various Provincial Courts, 
many of which details are those common to all litigation rather 
than peculiarly the divorce proceedings, only a few points in 
regard to such practice will be noted in passing.

In the East, the proceedings are commenced by a petition 
which correspond# to the Writ of Summons in other actions. 
In Saskatchewan some of the earlier proceedings were com
menced by petition and others by writ, but now they are all 
commenced by writ in the ordinary way. Other pleadings 
in the form of defence and reply follow this, and have to be 
served and filed in the usual way. In all litigation it is very 
desirable to keep the pleadings as simple as possible as re
gards form, and there would appear to be no reason why a 
petition should be substituted for the ordinary writ of sum-
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Annotation mom endorsed with a statement of the facts. A practice com
plained of in England before the Royal Commission of 1912 
was that of making in the petition some specific charge of 
adultery, and then concluding with a general charge of adult
ery between the parties. The result was a continuous applica
tion for particulars which when given amounted to fresh 
charges of adultery. The Commission recommended (p. 134) 
that every charge should be specific with sufficient detail to 
give adequate notice to the other party. This recommendation 
seems most reasonable and one which might well be adopted 
in Ch . In the Provinces where English procedure is fol
lowed, an adulterer or adulteress must he made a co-respond
ent. In order that a person may have the chance to deny ac
cusations on his or her good name —accusations which may 
he false—it would appear to he reasonable that where such 
co-respondents are known—as distinct, for example, from 
cases where the evidence is merely that the respondent visited 
a brothel—service on them should be effected, personal where 
possible, and in other cases substitutional, barring only sub
stitutional service by advertisement.

As already noted, in most of the Provinces either party 
may apply for a jury to decide a question of facts. By some 
it has been suggested that trial of divorce cases by jury should 
be abolished ; the right does not exist in Scotland, and exists 
in but very few of the United States of America ; juries know 
little of any class of life except their own, and arc apt to take 
an extravagant view of such things as cruelty. However un
savoury may be the nature of the evidence, it remains a 
fundamental principal of British justice that a man should 
have the right to be tried by his peers, especially so in divorce 
cases where the great mass of the work is the settlement of 
pure issues of fact—e.g., whether there has been adultery, 
desertion, etc.—and where difficult questions of law, as for 
instance those which depend on some branch of International 
Law or the extent of the Court’s jurisdiction come up for de
cision very rarely; and it would seem but just that this right 
in regard to divorce cases should exist. That it would be in
frequently used is suggested by the figures of the British Divorce 
Court of 1910 which one would presume may he taken as fairly 
representative :—Total number of cases heard 627, undefended 
500, defended 127, tried by Judge alone 567, tried by Judge 
and jury 60.

The fact that the petitioner is not bound in most cases to 
answer questions which would admit adultery has been crit
icised. If the suggestions made in the last two chapters in

5
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regard to offence» by the applicant are sound, this point ceases 
to be of importance.

The usual regulations in regard to the form of evidence 
and the compelling attendance of witnesses apply.

In regard to collusion and connivance, the practice* ap
pears to be for the applicant to satisfy the Court that these* 
have not occurred by a mere declaration to that effect. It is 
most desirable that every possible check should be put on 
this phase of the matter, as otherwise the result would amount 
to divorces almost at will. The Courts should be given the 
very freest possible hand to adjourn the hearing until any sus
picious circumstances can l>e fully investigated by the Crown 
authorities. One of the fundamental ideas in connection with 
divorce is that if one of the parties to a marriage commits 
any of the offences already referred to in the face of the op
position and dislike of the other party, a divorce should be the 
relief of the latter if so desired. Unless this happens the 
parties must make the best they can of life, so that the homes 
broken up may be kept to a minimum—so that divorce may 
not become a cause of separation and infidelity, but may con
tinue to be a relief therefrom. If the offence is committed 
with the sanction of the other party merely for the purpose 
that a union regarded as undesirable for reasons less funda
mental than those suggested as grounds for divorce, such for 
example as incompatibility of temper, not amounting to ab
solute cruelty, the parties should not be freed from such a 
union. Although it is a question not capable of positive proof, 
it would appear that where the offences are committed with 
collusion or connivance, in most eases, which arc ns a matter 
of fact those of adultery, the guilty party will be prepared 
to go to the same lengths (i.e., to commit adultery) without 
such collusion or connivance. In Kngland the annual average 
of decrees nisi for the period 1906 to 1910, was 6119; The King's 
Proctor interfered in 26 cases, and 23 decrees were reversed.

In Provinces following Knglish procedure, the practice is 
to grant a decree nisi, not to be made absolute until after the 
expiration of 6 months, during which time the Crown may in
tervene to shew collusion, etc.

In the case of the 3 Maritime Provinces and British Col
umbia, there appears to be no right to appeal beyond the Su
preme Court of the Province. In the Prairie Provinces ap
peals may be carried to the Privy Council. The latter arrange
ment—so long as the Privy Council continues to be the Court 
of last resort for Canada—would appear to be desirable, on 
the basis that questions of divorce are surely of as great an

AX NOTATION
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Annotation importance as questions involving merely comparatively large 
sums of money. As a matter of practice, the very nature of 
the eases will in almost every instance of a decree granted 
check the partie» from going on with an appeal; as by the time 
their private affairs have been gixen the publicity of one 
Court, the parties will have liecome so estranged as to make 
them not desirous of continuing the marriage union.

Poor applicants and respondents may proceed in forma pan- 
juris, the conditions for which should Is* twofold: 1st, a prima 
farit case; ami secondly insufficiency of means. As the wife is 
very often dependent on her husband for means, and as he is 
bound to supply her with necessaries of life—of which di
vorce, as distinct from an action say for damages or on a con
tract, may be one—the rules in regard to him providing her 
with the necessary fund» to prosecute or defend her case have 
been made similar to the rules in alimony actions. Whether 
.innocent or guilty, she is nearly always allowed a certain 
amounts of costs, for which the husband is primarily liable, 
unless she is shewn to have separate estate. Where the wife 
succeeds, she gets her costs as a matter of course ; where she 
fails, she gets such amount as the Court allows.

In view of the criticism which follows it is proposed to 
examine in some detail the procedure to secure a parliamen
tary divorce. This is governed by Senate Rules 133 to 152.

The first thing to do is to lie sure that the grounds exist, 
that there is no sustainable defence, and that the case comes 
within the now usually recognised jurisdiction of Parliament, 
that there has been no connivance, condonation, or collusion, 
and that there is sufficient time as detailed hereafter. As 
already noticed, Parliament has jurisdiction to grant a divorce 
to a party domiciled in any part of Canada; but, with the 
exception of a single case from each Province of B.C., and 
P.K.I., the practice has been to apply to Parliament only in 
cases where the domicile is in a Province not having a Court 
of recognised jurisdiction.

Having established these matters, the next step is to start 
the necessary advertisement. A notice of application must 
be published once a week for 14 weeks in the Canada Gazette 
and in two newspapers published in the district (Quebec) or 
in the County (Ontario) wherein the applicant usually resided 
at the time of the separation of the parties. The flaw in this 
regulation is that parties residing in large cities can publish 
their notice in any paper in the county instead of being re
quired to publish it in a city paper. As a result, in the case, 
e.g., of Toronto, divorce applications instead of being pub-



«2 D.L.R.] Dominion Law Reports.

lished in the city papers at about 6 dollars an insertion, are 
published in country journals at alxmt 10 dollars for the whole 
fourteen insertions, and the parties to whom the notice is in
tended to be given never know of its existence. Notices in 
the Province of Quebec must be published in one Knglish and 
in one French paper ; if two such papers are not published in 
the district, they have to be published in one newspaper in 
both languages. A copy of each issue of the’newspaper is re
quired before the committee at Ottawa, and should therefore 
be obtained while the advertising is in progress. The publi
cation must lie between the close of a session and the consider
ation of the petition; if it is not completed in time to allow 
the petition to be considered during the session for which no
tice is given, the Senate does not require any fresh publica
tion; to comply with the regulations of the House of 
Commons governing private bills, the notice in such a case 
would have to be republished for two months. As it usually 
requires about 6 weeks to get a bill through both Houses, it 
is advisable to have the advertisement completed before the 
session commences. The form of notice is given in the pamph
let issued by the Senate, containing the rules on divorce.

After advertising has been commenced, the applicant 
should proceed to effect service on the respondent of: 1. A 
copy of the notice. 2. A copy of the petition to the Senate. 
3. A statement of particulars.

The service must be made not less than 2 months lie fore 
the consideration of the petition by the committee, and where 
possible, must be personal service. If all reasonable attempts 
at personal service fail, and the applicant makes all reason
able attempts to bring such notice, petition, and particulars 
to the knowledge of the respondent, the committee will regard 
the service as sufficient. Copies should be mailed or delivered 
to the respondent’s last known address, and to anyone likely 
to be in communication with the respondent, such as a rela
tive, agent, or solicitor. The form is given in the above men
tioned pamphlet.

Service, when made in Canada, is verified by a declaration 
of service as set out in the pamphlet.

When the service has been effected in a foreign country, 
the proof must be by affidavit instead of by declaration, the 
form complying with the law of the country where made. If 
made before a notary public and certified by his seal, it is 
generally sufficient. The committee.before proceeding with a 
petition may order substitutional service in some manner dif
ferent to what has been carried out.
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After service has been effected, the following documents 
should be forwarded to the agents in Ottawa of the appli
cant’s solicitor:

1. Declaration of service with exhibits.
2. Petition to House of Commons—“To the Honourable 

the House of Commons of Canada in Parliament as
sembled”—and then follows form of petition to the 
Senate.

.‘1. Petition to the Governor General . . . “To . . . 
(put in full name and titles) and then

follows form of petition to the Senate.
4. Copy of 1 for agent’s file.

The Ottawa agent, when the session opens, will give the 
documents to a Senator and Member of the House of Commons 
for presentation.

The rules provide that petitions must be presented to the 
Senate during the first 60 days of the session, but the time 
for receiving them is often extended. They must lie presented 
to the House of Commons within the first six weeks of the 
session. No notice of the sitting of the committee is given 
except by posting in the lobby, but this is done in ample time 
to enable the parties concerned to lie present.

When the petition is presented, it should be accompanied 
by proof of the following : 1. Publication in the newspapers
and the Gazette for 14 consecutive weeks—by declaration. 2. 
Service—as above.

Duplicates of the following documents should be given to 
the Clerk of the Senate Committee : 1. Duplicate petition to 
the Senate. 2. Declaration of service. 3. Declaration of pub
lication. 4. Copies of the newspapers containing the adver
tisements. 5. Every document to be used as evidence before 
the Committee—such as marriage certificates, etc. 6. Fees— 
$210. If the petitioner is too poor to pay this, a petition 
should 1h* presented asking for leave to proceed in forma paup
eris.

The , the respondent, and any other person af
fected may be heard by counsel ; the latter wear their gowns. 
Besides counsel, the services of a parliamentary solicitor are 
most essential to see the bill safely through the Committee 
and through each of its three readings before each House, and 
that it receives the Koyal assent. Evidence is upon oath, and 
witnesses may if necessary be summoned under the hand and 
seal of the Speaker of the Senate—and on payment of proper 
expenses. Proof is required before the Committee of the fol
lowing:—

^512
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1. A valid marriage including identity of the parties "Us
ually by marriage register, copy of entry in register, 
certificate of Registrar-General in Ontario and of custod
ian of register of marriages, etc., in Quebec, or by per
sonal proof of cohabitation.

2. Domicile.
3. Adultery, etc.—It is not necessary to prove the direct 

fact of adultery; in nearly every case the fact is inferred 
from the proof of circumstances which shew the oppor
tunity for the act, and which led to the conclusion that 
it occurred—e.g., registering as man and wife and spend
ing the "night in the same room at a hotel, cohabitation, 
venereal disease, visit to a brothel, birth of an obviously 
illegitimate child. The evidence of a woman of loose 
character with whom the adulterer is said to have been 
committed will be very closely scrutinized, also the evi
dence of a husband or wife alone, unless corroborated by 
another witness or by strong circumstantial evidence.

4. Lack of condonation, collusion, and connivance this in 
most cases is done by the applicant simply making the 
statement that there has been none, a system obviously 
open to all the defects already referred to in connection 
with applications before Courts of law.

Copies of the evidence are distributed to the Senators, 
Members of the House of Commons, the parties, and their 
counsel.

The Committee may drop the application, recommend 
against it, or recommend in favour of it, or adjourn for fur
ther evidence to be produced. If recommended favourably, 
the report of the Committee to the Senate is accompanied by 
;i draft Hill.

The cost of a parliamentary divorce may be summarised as 
follows: 1. Advertising in two papers—#16 to #175. 2. Ad
vertising in Gazette—#20 to #40. 3. Senate fees #210. 4.
Solicitor’s fçes and disbursements. 5. Agent’s fees and dis
bursements. 6. Witnesses’ fees and disbursements. 7. Coun
sel’s fees and disbursements.

8. Parliamentary or Judicial Divorce/
Now that Isith jurisdiction and procedure have been exam

ined, it seems meet to consider the advisability of abolishing par
liamentary divorce, and of substituting therefor throughout the 
Dominion, a uniform system of divorce jurisdiction.

Attempts have been made in 1858, 1859, I860, 1870, 1875, 
1888, 1919 and 1920, at least, to abolish parliamentary divorce; 
but in each case the effort has met with failure, due largely to

Annotation
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•at»» the opiKwition of Roman Catholics, partly to the opposition of 
many non-Catholies, and partly to the general had luek which 
may attach itself to any bill in its varied course, through a Par
liament run on strictly party lines and where time is limited.

The advantages of divorce by the judgment of a Court of law 
over divorce by an Act of Parliament are numerous. Although 
not a positive proof of advantage, it may be noted in passing that 
in every country in the world where divorce is recognised except 
Ontario, Quebec and Ireland, the jurisdiction lies in the Courts 
of the land. The prevalence of Roman Catholics in Queljcc and 
Ireland accounts for the situation there, as it does also in Italy 
and Spain where no divorce is recognized, separation only being 
allowed ; these arc granted by Courts of law and not by a Parlia
ment.

Expense to the public in regard to justice should never be 
a fundamental consideration; but where other things are equal, 
it may well be considered. Under the Parliamentary system di
vorces are tried by nine Senators each drawing $4000 a session, 
and practically all of whose time is taken up with the work of 
the Committee. Divorces could be tried by a single Judge, as
sisted in some eases by a jury. In Ontario a Supreme Court 
Judge receives $0000 a year. Moreover, these Senators are tient 
to Ottawa presumably to deal with matters affecting the 
country as a whole—not the troubles of individuals. Their busi
ness should be affairs of state. The above figures do not take in
to account the cost of having the bill before each House 3 times, 
with the Mendiera of Parliament each drawing $4000 a session 
and always pressed for time.

In the next place there is from the decision of Parliament no 
appeal. True another petition supported by fresh evidence may 
be presented at a subsequent session ; but on a finding on a ques
tion of law or fact, there is no appeal. The advantages of a sys
tem of appeal in judicial matters is too widely recognised in 
practice to warrant further discussion here.

The chairman of the Senate Committee on Divorce is always 
a lawyer ; usually 3 or 4 of the other members are lawyers; an
other 3 or 4 arc doctors; and the remainder are anything. 
Could a body less suited for the trial of such actions be imagined, 
especially as the capability and certainly the training of the 
chairman to act in the advisory capacity of a Judge may often 
be questioned? The body can not lie likened to a jury, nor 
will it be so regarded by many applicants or respondents ; the 
Senators are not the peers of many of the parties who come before 
them. The poor man who goes before a Court and asks for a jury 
feels that he will have the opinion of men much in his own station
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in life; if he does not ask for a jury, he relies on the legal train
ing of the Judge. On the occasion of the second reading of the hill 
introduced by Mr. Nicklc (Kingston) in 1920, providing for 
the establishment of Divorce Courts, Mr. Steel, the Chairman
of the Private Pills Committee said : “..........The greatest evil
is that under the present system divorces can be obtained and 
are being obtained on evidence which.... would not be accepted 
by the Judge of any Court in the land. 1 have seen several 
divorces granted during the present year which no Judge or 
lawyer entrusted with the examination of witnesses would have 
been sed to grant for one moment.” The Divorce Committee 
apparently recognises the necessity of making their proceedings 
resemble those before a Court of law—c.g., their examination of 
witnesses and insistence on proof of points of law—then surely 
the matters should be disposed of by a competent Court of law, 
instead of by a mere make-believe Court.

A great disadvantage of parliamentary divorce is the length of 
time it takes, due to the infrequency of the sittings and the neces
sity of advertising for 14 weeks. Some try to argue that this will 
prevent rash action ; that it will provide time to repent and to 
reconsider. To this, the answer is that the possibility of recon
ciliation in divorce eases must from their very nature and from 
the publicity afforded to them by the necessary advertising be 
almost negligible. There is also the further and even more prac
tical answer that in many cases this delay is an absolute hardship 
—the temperamental hardship of being tied to an undesirable 
union, and in the case of the poor of being unable to marry a 
desirable helpmate as soon as might otherwise be possible .

Probably the greatest disadvantage of the parliamentary 
system is the absolute disadvantage, amounting in many cases to 
prohibition, at which the poor arc placed. It means the taking 
of counsel and witnesses long distances, their maintenance while 
attending in Ottawa, and the expenditure of $210 alone on par
liamentary, and practically useless, printing. As stated by the 
British Commission in another connection, it is obviously un
satisfactory that, while Courts have l>een established in which 
the poor can sue and be sued in respect of small debts and torts 
and compensation for injuries, they should have no means of 
redress in these graver matters. The matters which are recog
nised as grounds for divorce are recognised as intolerable, and 
yet the remedy is placed beyond the reach of those who need to 
use it. The latter if too poor to invoke the assistance of Parlia
ment must either take the law into their own hands and live 
immoral lives, or submit to hardships which the same Parliament 
has itself recognised as intolerable. It is argued that the poor 
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Annotation van never lx* placed before the law in the same posit ion as the 
rich! true poor people have to lie content with less expensive 
litigation, generally in the way of counsel; but none the less the 
State should provide tribunals suitable to their means. This is 
done in respect of all litigation exeept divorce. Also the need 
of the poor for divorce is greater even than the rich. The lat
ter have far more power than the former of mitigating ihe hard
ships and miseries consequent on the destruction of the home. 
The Registrar of the Supreme Court at Victoria give's as his 
estimate of the total costs in an undefended action before that 
Court $240; for Nova Scotia a similar estimate is made at $150; 
for New Brunswick, the estimate covers only Court costs, and 
is $30.

The criticisms offered of Divorce Courts are neither numerous 
nor sound. Senator (Iowan in 1888 argued that Courts were 
bound strictly by precedent while Parliament was not. Parlia
ment as a matter of fact recognises in a general way precedent, 
but the very fact that it is not l>ound to do so strictly is not an 
advantage hut an absolute disadvantage—what the Committee 
has done one «ession is no positive assurance that if your ease 
conforms it will l>e treated the same way the next session. Surely 
divorce is of equal importance with other matters of litigation. 
Or do the opponents of Divorce Courts wish to alxriish from all 
Courts the recognition of the binding effect of precedente, and 
leave us to the whim of individuals?

The chief criticism of Courte has always lain hidden in the 
quite general feeling that divorce should be made or kept as dif
ficult as possible—or since the question now under discussion 
dot's not involve the grounds for divorce hut rather the acces
sibility of the jurisdiction once the grounds exist, it might l»e 
more accurate to say instead of as difficult as possible, accessible 
to as few as possible. It is said that it would militate against 
morality if the faeilities for trying divorces were extended—that 
an increase in the number of divorces, even though the grounds 
are recognized as existing, would mean an increase in immorality. 
The findings after very careful consideration of the British Com
mission in 1912 (pp. 38 & 42) were quite to the contrary. Mr. 
Bishop in his authoritative work, Marriage, Divorce ami Sépara - 
ion, says at pp. 21, 22, with reference to the period before 1857 

in England: “....Indeed it is well known that in England, 
where divorces — — — have until lately been obtainable 
only on applieaton to Parliament, in rare instances and at an 
enormous expense, rendering them a luxury quite beyond the 
reach of the mass of the people, second marriages without 
divorce, and adulteries, and the birth of illegitimate children,
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are of every-day occurrence ; while polygamy is in these circum
stances winked at, though a felony on the statute hook.............
That wrongs whence come divorces are evils no one denies. If 
the refusal of divorce would prevent them all would pray for it. 
But the experience of every state and country withholding this 
redress is practically, however man may theorize, that no form 
of matrimonial delinquency is less prevalent there than else
where. And to the extent to which separations actually occur, 
the community is remitted hack to the condition it would he in if
marriage itself was abolished........... M The example of the
United States is always pointed to in this connection as a dread
ful warning as to the certain increase of immorality if facilities 
for the trial of divorces are adopted. The British Commission 
investigated this phase of the question most thoroughly, and 
had the great advantage of accessibility to evidence not available 
to the individual; and they found that in the case of the United 
States the high percentage of immorality of a type which is a 
ground for divorce was not due to the facilities for the latter, but 
to such things as the ease with which marriage can b° entered 
into, immigration of people with different moral standards, facil
ities for travel, increase of luxury, a growing spirit of independ
ence, and a resentment of restraint. To these the late E. F. B. 
Johnston, K.C., added the development of dense commercial 
centres, a restless and changing spirit, the substitution of busi
ness rush for home ideals, the desire to make money quickly, and 
the mode of living in hotels and rooms. It is even suggested that 
the increase is attributable in many cases to an appreciation 
of a higher moral standard. The opponents of Divorce Courts 
also appear to overlook the fact that right here in Canada there 
is the wonderful example of a Province (P.K.I.) with a Divorce 
l ourt, which owing to the high moral standard of the community 
lias been in disuse for over 50 years. The existence of this ( 'ourt 
has certainly not produced immorality. In Australia, New Zea
land, and South Africa, Divorce Courts exist, and yet the people 
of these countries arc not regarded generally as moral delin
quents.

In a recent personal letter, a Regina barrister says; “We are 
somewhat deluged with divorce cases now, but 1 think that in 
very few of them the cause of action has arisen sinee the juris
diction was established. In other words, all the old grievances 
are being dug up, and people who years ago would have obtained 
a Senatorial divorce but for the expense are now taking advant
age of procedure in the Courts. When the arrears of divorce 
work are caught up, I do not think the number of divorce eases 
here will be startling at all. This is chiefly due to the attitude
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Annotation 0f our Judges, who are determined Saskatchewan will not be ns 
notorious as Reno. Divorces here have by most of our Judges 
been granted with great care and only on grounds being most 
clearly established. Unless the Courts become more lax in grant
ing divorces, I do not think it is going to be detrimental to social 
conditions here.” If divorce is denied, the chances are all in 
favour of immorality increasing, of, for example, an unfaithful 
wife living in adultery and bearing illegitimate children, and the 
husband living with another woman of his choice; reconciliation 
is generally out of the question. In fact the argument that if 
Divorce Courts were created the number of divorces would in
crease is really one of the strongest arguments for these Courts. 
As the Hon. W. S. Fielding said in the House of Commons: “If 
thousands of honest men and women in this country arc entitled 
to divorce, not on new grounds but on the well-established 
grounds recognised by the Courts and by this Parliament, the 
fact that these men and women arc entitled to divorce and are 
unable to get it because of the present machinery is the strongest 
argument why that machinery should be discarded ... ”
When the Roman Catholics oppose the extension of grounds for 
divorce or even the recognition of any grounds, they are, if 
mistaken in their judgment and in their appreciation of an actual 
situation as distinct from an antiquated religious teaching, at 
least sincere to their faith. When their wishes are over-ridden 
by a majority and divorce on certain grounds is actually recog
nised and thev exert themselves to make application of the 
adopted principles as difficult as possible, they are playing the 
part of an undignified and unjust opposition. If they would 
confine their activities to endeavors to convince Canada that 
grounds for divorce should be abolished and to teach adherents 
of their own church that no matter what the facilities for divorce 
may he they should not take advantage of them, they would more 
nearly be conforming to the principles for which they profess to 
stand and would probably sooner see the error of their views and 
amend the same to meet current conditions. To argue that be
cause in any country there are few divorces the morality of that 
country is high is a fallacy. Let it be shown that in spite of 
ample facilities for divorce there are few', and then it may be 
argued that high morals exist.

At this point the question naturally arises of where the 
authority lies to make the necessary change in jurisdiction. 
Sub-section 20 of sec. 91 of the B.N.A. Act gives the Dominion 
authority to legislate on matters of “Marriage and Divorce”, 
while sub-sec. 14 of see. 92 gives to the Provinces “The adminis
tration of justice in the Province, including the constitution,
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maintenance, and organization of Provincial Courts, both of civil Annotation 
and criminal jurisdiction, and including the procedure in civil 
matters in these Courts”. From the above, it is obvious that it 
is within the powers of the Dominion Government to enact that 
all jurisdiction as at present exercised over the question of di
vorce shall cease, that in the future such jurisdiction shall be 
exercised by such authority as the Dominion sees lit to enact, and 
that the grounds for divorce and annulment and the consequences 
of a decree shall be as enacted by the Dominion. Questions of 
procedure must be left to the Provincial Governments or to the 
rules made by the Judges under the authority of Provincial Acts.

What Courts should exercise this jurisdiction? Mr. llolme- 
sted. in Marriage Laws of Canada (11)12), recommends a Dom
inion Court which would sit once a year in each Province, with 
an appeal to the Supreme Court of Canada. The objections to 
this are the delay, the probability that it would sit at but one 
place in the Province, the necessity of tiling papers at the 
Court’s headquarters in Ottawa, and the great variation from 
the present situation in Province with Courts with jurisdiction.
The principle advantage would be the continuity in the inter
pretation of the law, an advantage which rather reflects on the 
ability of the Judges in the Provinces to give a just and correct 
interpretation of the law. Mr. Nickle’s recent bill proposed to 
give jurisdiction to the existing and special Provincial Courts 
and to the Exchequer Court of Canada, the latter provision be
ing suggested because many of the Judges in Quebec arc Roman 
Catholics and are therefore supposed to object to divorce on any 
grounds, a suggestion which points to one of the obvious weak
nesses in the position taken by the Roman Catholic Church— 
namely that its teachings on the subject are not observed by 
many of its own adherents. It would seem to be a matter which 
might easily be left to arrangements on the part of the Judges 
themselves—i.c., that only Protestants should try divorce cases.
Also, it might l»e observed that Judges are on the bench not to 
administer such law as meets with their personal approval, but 
all law. In the United States, the divorce jurisdiction in some 
States is exercised by the Supreme Court of the State and in 
others by the District Courts. In England all cases have to lie 
tried before the Divorce Court sitting at London ; but the Com
mission of 1912 recommended that the jurisdiction be transfer
red to County Courts. The question of divorce is one which 
goes right to the root of society and one which therefore warrants 
the attention of the l>cst Judges in each Province. It is also 
desirable to introduce as little complication as possible into all 
legal matters and to vary from that to which the jieople have
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Annotation been accustomed as little as possible, provided justice and effic
iency is guaranteed. With the system of the Supreme Court of 
each Province holding frequent sittings at various points 
throughout the Province, all these fundamentals would most cer
tainly appear to be adequately secured by giving jurisdiction in 
matters of nullity and divorce to the existing Supreme Court of 
each Province, with the right of appeal in the usual way to 
either the Supreme Court of Canada or the Privy Council.

9. The Decree.
By Parliament, the actual divorce is granted by an Act, 

passed by both Houses and assented to by the Governor Gen
eral. If the Committee report in favor of granting the relief, 
the law clerk prepares the necessary bill, which takes about 
one page in the ordinary statute volume and is composed of 
the preamble, which recited the facts, and two enacting 
clauses, one declaring that the marriage in question is dissolv
ed, the effect of which is to restore the parties to the status 
which they held before the solemnisation of the marriage, and 
the second declaring that the petitioner may re marry. Par
liament has never definitely stated that the respondent is free 
to re-marry, but this seems to be covered by the first of the 
enacting clauses. After the bill has been passed by the Sen
ate, it is “railroaded” through the House of Commons. It 
finally becomes an Act by receiving the Royal assent.

In the Provinces where the English procedure is followed, 
the practice is to grant a decne nisi which may become a positive 
decree on motion alter ti months. This procedure seems to be 
very apt as the question may be appealed, and if so to have 
the parties living in the meantime under a decree positive 
seems to be most undesirable. Also, until after the hearing, 
it may be very difficult if not impossible for the Crown authorities 
(known in England as the King’s Proctor), to prove collusion. 
The practice of a decree nisi to be later confirmed has been 
adopted in many, but not all, of the States of America.

As one of the ery fundamental matters in the arguments 
both of these in favor and those opposed to divorce is the 
question of the children and their home life, the effect of the 
decree on them should be considered. Parliament has occas
ionally granted the petitioner the custody of the children.....e.g.,
the Pitblade case of 1905-----, but the general view is that the
custody of the children is one of civil rights, and therefore 
properly within the jurisdiction of Provincial Legislatures and 
Provincial Courts. However, eases where there are special 
circumstances may receive special relief. The English Act
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s. 28) definitely provides that the Court shall have power to dis
pose of the custody of the children as it shall think fit. The 
practice is practically the same in both England and the V. 
S.A. The primary question is the interest of the child, and 
this is followed by the interest of the innocent party ; if the 
child is very young it may be left temporarily in the custody 
of the mother, even though she is an adulteress ; if neither 
party is fit, the custody of the children will usually l»e given 
to any proper person intervening, or the children will be 
placed in a suitable institution, with the right of access given 
to both parents; if nothing to the contrary is said in the 
decree, the father will be liable financially for the children ; 
if application for divorce is dismissed, it is not the practice 
to make any order in regard to the custody of the children ; 
in annulment cases, the decree may be withheld until provis
ion is made for the children.

Parliament’s attitude to re-marriage has l>een noted above. 
In Nova Scotia either party may re-marry after the expir
ation of the period limited for api>ealing or alter the decision 
in appeal, but no minister shall be liable to any penalty for 
refusing to marry any person who has been divorced. A sim
ilar section is in the British Act. The question was gone into 
most thoroughly by the British Commission of 1912, who say : 
(Par. 42): “The prohibition would probably be a strong de
terrent to yielding to temptation placed before women of any 
social position . but it seems doubtful whether it would 
have any real effect as a deterrent on those of poorer degree ; 
but it might thus result in the end, in the large majority of 
cases, in continued immorality, which could not be cured by 
re-marriage.” It was also pointed out that in the present 
state of foreign laws, where such a re-marriage is not pro
hibited, it would give rise to all sorts of trouble, and finally 
the Commission reported against any restriction of the right 
to re-marry. As regards the United States, re-marriage is 
permissible unless expressly forbidden by the statute, as it is 
in some of the States. Where there is a prohibition against 
re-marriage, it has been held that it cannot be enforced, ex
cept in the State where it exists, nor can that State enforce it 
in connection with parties divorced in another State— 
Houston v Moore, (1820) 5 Wh. 1 at p G9, Marriage, Divorce and 
Separation, vol. 2, sec. 1619, p. 616.

The next important question in connection with the de
cree is that of alimony. The following figures for the United 
States for the year 1916 arc of interest : (U.S. Report, p. 22).

Annotation
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Annotation Per cent, of divorces granted in 1916.
To Husband To Wife

Alimony Asked Granted Asked Granted 
6 5 27 20

In the United States, England and Canada, the law is al
most the same, and may be stated quite briefly. The final de
cree may be withheld pending the settlement of alimony and 
arrangements therefor.

Two types of alimony are known to the law :
1. Alimony pendente lite—based on the right of a wife to 

support; during the proceedings from their very nature she 
can not co-habit with her husband; therefore he must support 
lier elsewhere. It is usually calculated by adding the wife’s 
income to that of her husband, taking one-fifth of the total, 
and deducting from that the wife's income, the result being the 
alimony if any which is to be paid. If this sum is unreason
ably large it may lie reduced.

2. Permanent alimony—usually calculated on the basis of 
dower of one-third of the husband's income, but the wife’s 
need and the husband’s faculties are considered.

The wife being by common law under no circumstances to 
be required to maintain her husband nor contribute to his 
support can never be compelled to pay alimony; some of the 
States have provided statutory exceptions to this rule. Ali
mony, unlike the general subject of divorce, is a matter in 
which the public can have little or no special interest, and 
therefore any just bargainings of the parties concerning it 
will not be regarded as collusion, but will be upheld. Besides ali
mony, the wife may be. allowed a sum for costs in bringing 
or defending an action. Alimony in amount is subject to var
iations from time to time as circumstances, needs, and pecun
iary conditions of the parties change. In some instances ali
mony has even been allowed to a guilty wife. Parliament’* 
attitude to alimony is similar to its view of the custody of 
children.

In regard to property generally, the parties to a divorce 
after a decree has been granted can convey free from dower 
and curtesy. In some exceptional cases, even Parliament 
has gone so far as to debar the husband from any interest in 
the wdfe’s estate (Holliwell case 1878,) but usually this is not 
done as the effect of the divorce unless the bill provides oth
erwise is to restore the parties with respect to their property 
to the position which they would have occupied had the mar
riage never been solemnised. In England probably more than 
in the U.S.A., there is a tendency to alter marriage settlc-
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ments. Unless this is definitely done by the Court, the settle- Annotation 
monts remain unchanged, and even the guilty party forfeits 
no rights accruing under such settlements; the Court may, 
however, retransfer all property brought into settlement, the 
principle being to leave the children and the innocent party 
in as good a position as before the home was broken up, even 
though it means giving them income from property brought 
into the marriage settlement by the guilty party.

When a marriage has been annulled, the former wife re
sumes her maiden name. If the marriage has been dissolved 
by way of divorce, the wile retains her husband’s name, al
though in some of the States, statutes give her the right to 
revert to her maiden name. The more reasonable course would 
appear to be that the parties having lieen put in all other re
spects in the position as though the marriage hail never oc
curred should be so treated in regard to their names, and this 
especially so in view' of the confusion which might occur where 
a divorced husband re-marries, and there are then two women 
using the same name. On the other hand, an objection arises 
where there are children, as their unfortunate position would 
probably be unduly borne in on them if their mother was to 
revert to the prefix Miss.

The English practice which is followed in Canada, provides 
that the husband may in a suit for divorce on the ground of 
adultery, sue for damages from the co-respondent, which may 
be granted even in certain cases when the divorce itself is 
refused, as where the offence has been condoned or the re
spondent has yielded under the influence of force. The amount 
of damages is assessed by a jury, and must represent only 
simple damages; punitive or exemplary damages are not al
lowable. Among grounds for reduction of damages may be 
urged the fact that husband and wife were not living togeth
er; the fact that the co-respondent did not know that the 
respondent was a married woman; or the fact that the woman 
was openly living in prostitution. The damages awarded do 
not ipso facto go to the husband, but the Court determines their 
application, usually giving part to the husband, to the chil
dren, and even in some cases to the guilty wife us a measure 
of prevention to her prostitution.
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(Annotatvd)

Exchequer Court of Canada, Audette, J. December S, 1921.

Judgment (8 IG—66)—Motion to vary—Jurisdiction of trial Judge - 
Praii KB.

Where the Court in pronouncing judgment has dealt with all 
the questions of law and fret In Issue between the parties, ln<lud 
ing the right of a defendant to bring in third parties to respond 
any judgment which might be entered against such defendant, the 
Court will refuse a motion to vary the judgment by linding, < <m 
trary to tàê a- tuai finding of the trial Judge, that the Court had 
jurisdiction in the third party proceedings; or, in the alternative 
(thereby raising a new point of law after judgment ) that the 
judgment be varied by finding that the Court or such trial Judge 
had no jurisdiction under the Canada Grain Act, 1912 (Can.), ch. 
27, and amendments, to grant the relief sought by the Crown In 
the information. In refusing the motion the Court held that in 
so far as the motion savoured of an appeal It was irregular; and. 
on the other hand, that if it were to be treated as a new proceed
ing between the parties, the subject-matter of the motion was res 
judicata.

Motion oi. behalf of defendant The Globe Indemnity Corn- 
Company of Canada to settle the jurisdiction of the Court to 
decide the issue between the plaintiff and defendants as well as 
between defendants and third parties, and to vary the judg
ment previously rendered in this case (1921), (>0 D.L.R. 142, 
-l t .in. Ex. 91

E. L. Taylor, K.C., for plaintiff.
Coyne, for defendant, The Globe Indemnity Company of 

Canada.
J. C. Lanwnl, for third parties.
Avdette, J.:—This is a motion made on behalf of the defend

ant, The Globe Indemnity Co. of Canada “to settle the jurisdic
tion of this Honourable Court or of Audette, J., to decide the 
third party proceedings herein and to give the relief asked for 
in the Information herein ; and to vary the judgment of 
Audette, J., pronounced in this cause on May 12, 1921, on the 
grounds: (a) that this Court has jurisdiction in the third party 
proceedings, (b) that by reason of the order permitting the 
issue of the third party notice served upon the third parties 
and not moved against and the subsequent conduct of the third 
parties, they are precluded from setting up want of jurisdiction, 
(c) that in the alternative, by the conduct of the third parties 
and this defendant and the hearing of the merits of the issues 
raised in the third party proceedings, jurisdiction was conferred 
on Audette, J., to decide the issues raised in said third party
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proceedings, (d) that in the further alternative, if the Court 
or Audettc, J., has no jurisdiction in the third party proceed
ings, neither have they jurisdiction to grant relief to the Crown 
on the information, (e) and on other grounds appearing in the 
proceedings and as counsel may advise; and for a judgment 
against the third parties as claimed in the third party notice, 
or a judgment dismissing the information with costs, and in 
the alternative for a variation of the order for costs against 
this defendant in respect of the third party proceedings.”

After hearing counsel for all parties, suffice it to say that by 
and under my judgment of May 12, 1921, GO D.L.R. 142, 21 
Can. Ex. 34, all the issues and questions raised by the written 
pleadings, by the evidence and by the argument of counsel for 
all parties, inclusive of the contract resulting from the bond 
given by The Globe Indemnity Company of Canada, have been 
duly considered and passed upon, and such issues or questions 
have now become res judicata. It is axiomatic that there must 
be finality in litigation before the Courts; and that a trial 
.ludge ought not to sit on an appeal from his own judgment. 
In Charles Bright Co. v. Sellarf [19041 1 K.B. 6 at p. 11, 
Cozens-1 lardy, L.J., said ‘‘Since the Judicature Act no Judge 
of the High Court has jurisdiction to re hear, such jurisdiction 
being essentially appellate.” If the motion here is to be treated 
as tantamount to a substantive and new proceeding then clearly 
1 cannot in such proceeding vary or add to a judgment already 
given in another case. See case cited supra at p. 12.

The motion is dismissed with costs.

ANNOTATION.
Right to Correct or Vary Jvdument After Same Pronounced 

—Practice in Exchequer Court ok Canada. 
uv

Charles Morse, K.C..D.C.L.
The practice in such matters in the Exchequer Court of 

Canada is not especially provided for in the General Rules and 
Orders, and, therefore, under Rule 1 the practice in cases 
arising outside the Province of Quebec must conform to that 
prevai’ing at the time in similar matters in the High Court of 
Justice in England; if the case arises in the Province of Quebec 
and if there is a suitable practice in such matters in the Superior 
Court of that Province then it will be applied, but if not then 
the English practice will be invoked as above.
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The English law in such matters may lie shortly stated as 
follows:—

As a general rule no Court or Judge has power to vary or 
amend any judgment or order after it has been entered or drawn 
up, upon an application made in the original action. Flower v. 
Lloyd (1877), 6 Ch.D. 297, 46 L.J. (Ch.) 838, 25 W.R. 793; In 
re tit. Nozaire Co. (1879), 12 Ch.D. 88, 27 W.R. 854; Preston 
Banking Co. v. Allsup d* Sons, [1895], 1 Ch. 141, 64 L.J. (Ch.) 
196, 43 W.R. 231. hi the case last cited Lindley, L.J. (at pp. 
143, 144,) said: “This is not an application to alter an order 
on the ground of some slip or oversight. Nor is it a case in 
which the order has not been drawn up. Here the order has 
been drawn up and it expresses the real decision of the Court ; 
and that being so, the Court has no jurisdiction to alter it.”

Nor can the Court review its own order by means of an 
independent action brought for the purpose on the ground of 
error in law apparent on the face of it. Charles Bright d- 
Sons, Ltd. v. Sellar, [1904] 1 K.B. 6.

But until a judgment or order has been entered or drawn 
up the Court or a Judge has inherent power to vary or alter 
the same so as to carry out the real decision with exactitude. 
Laurie v. Lees (1881), 7 App. Cas. 19, per Lord Penzance at 
p. 35, 51 L.J. (Ch.) 209, 30 W.R. 185. Indeed it seems that 
until entered or drawn up the order may lie withdrawn and 
reconsidered. In re St. Notaire Co. (1879), 12 Ch.D. 88, per 
Jessel, M.R. at p. 91.

And even after drawing up or entering, if the order or judg
ment contains a clerical mistake or error arising from any acci
dental slip or omission, the Judge who gave or made the order 
or judgment may correct it so as to do justice and give effect 
to his meaning and intention. This power of correcting the 
order or judgment applies to the case of mistakes and omissions 
or slips made either by the officers of the Court in entering 
(He (list, 11904] 1 Ch. 398, 73 L.J. (Ch.) 251, 52 W.R. 422) 
or by the parties in preparing the order or judgment. Armitage 
v. Parsons, 11908] 2 K.B. 410, 77 L.J. (K.B.) 850, interpreting 
O. XXVIII, r. 11).

This power, however, docs not extend to cases where the 
judgment or order correctly represents what the Court intended 
to decide, for if it were otherwise the Judge would have the 
l ight to review his own decision. In re (list, [1904] 1 Ch. 398: 
Charles Bright <f- Co. v. Sellar, [1904] 1 K.B. 6 at p. 11.

Alterations or additions to the judgment or order based upon
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materials which were not before the Court or Judge at the trial 
or hearing will not be allowed. But in a proper case a supple
mental order may uc made. In re Scowby, [1897] 1 Ch. 741, 
66 LJ. (Ch.) 327.

By the English practice the application to alter or correct 
should be made to the Court or Judge granting the judgment 
or order. Tucker v. New Brunswick Trading Co. of London 
(1890), 44 Ch.D. 249, 59 L.J. (Ch.) 551, 38 W.R. 741. The 
application may be made either by summons or notice of motion. 
Ü. XXVlil, r. 11 ; IV<bêdiU v. ./< nkint ( 19021. Hi Sol. .In. !81 ; 
frill v. Hakmn (1890,14 Ch.D. 642, 10 LJ. (Ch.) 126, 28 
W.R. 722. Applications for this purpose should be made as 
soon as the mistake is discovered; but in Hatton v. Harris, 
[1892] A.C. 547, 62 L.J. (P.C.) 24, the application to correct 
a decree was allowed after a period of more than 30 years had 
elapsed from the date of discovery. The judgment or order 
itself may be corrected or a supplemental order for the purpose 
may be made. Eckcrsley v. Eckcrsley (1884), W.N. 133; He 
Scowby, [1897] 1 Ch. 741.

In so far as Chambers orders are concerned the practice in 
the Exchequer Court is that even after the order is drawn up 
and entered it may be corrected by the Judge who made it. 
Rule 288 of the General Rules and Orders regulating the prac
tice in the Court provides that a Judge may rescind his own 
order made in Chambers.

In respect of correcting judgments of the Court, it was held 
in the unreported case of The (Jueen v. St. Louis (1897), (noted 
in Audette’s Practice, Ed. 2 p. 482) that where the judgment 
as settled and entered did not give the defendant the full 
benefit of a right which the trial Judge intended he should 
have, the minutes of the final judgment should be corrected in 
iiuit behalf.

This is in conformity with the English practice; and in many 
other unreported cases the Court has adopted that practice and 
applied and followed the English decisions. It should be noted, 
however, that W’ith reference to the method of applying to 
correct judgments or orders the Exchequer Court rules especi
ally provide that in the case of applications to the Court they 
should be made by notice of motion (R. 278) ; and in the case 
of applications in Chambers by summons or by petition

■ m
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Can. GOLD REAL Lid. v. DOMINION EXPRESS Co. and ATTORNEY- 
------ GENI KM Hill XI.Ill It I X
8.C.

Supreme Court of Canada, Davies, CJ., Idington, Duff, Anglin, and 
Mignault, JJ. October IS, 1921.

Constitutional law (8 IIA—283)—Intoxicating liquors—Provincial 
rkkeekndum—Prohibition—Canada Temperance Act (1919), 
2nd NEHH., CH. 8—IKliK(iCLARITIES—CURATIVE ÀCT, 1921 (CAN.), 
ch. 20—Operation—Validity.

Part IV. of the (’anada Tem liera nee Act is enacted by 1919, 2nd 
Sens., ch. 8, forbidding importation of intoxicating liquor into 
a Province is Intra v.ivs the Dominion l\u liaim nt. bMMM #f ils 
general powers to make laws for the peace, order and good govern
ment of Canada.

Section 1 of the Curative Act of 1921, Dom. Stats, ch. 20, which 
enacts inter alia that the proclamation issued under part IV. of 
the Canada Temjierance Act 1919, 10 Geo. V., ch. 8 shall not be 
irregular or void because such proclamation states that It shall go 
Into force on such day and date as shall by Order in Council be 
declared Instead of setting out the days on which it shall go into 
force, us required by sec. 152 of the Act; anu sec. 2, which validates 
any Irregularities In the proceedings for taking the votes of the 
electors are also intra vires the Dominion Parliament. These 
sections act retrospectively to take away the civil rights of lit 1 
gants, In actions based on the invalidity of the proceedings taken 
under sec. 152 of Part IV. of the Act of 1919, and pending at the 
time of the passing of the Curative Act of 1921.

Appeal by plaintiff from the judgment of the Supreme Court 
of Alberta, Appellate Division (1921), 58 D.L.R. 51, 16 Alta. 
L.U. 113, upon a special case referred to that division by 
Ilyndman, J. Affirmed.

A. A. McQUlivray, K.C., for appellant.
//. II. Pari ce, K.C., for respondent.
Davies, C.J. After the argument in this appeal, and after 

giving much consideration to the several points raised by the 
counsel for the appellant, I reached the conclusion that his con
tention must prevail, viz., that the requirement of sub-sec. (g) 
of sec. 152 of the Canada Temperance Amending Act, 1919 
(Can.) 2nd. Hess., ch. 8, was imperative and that non-eompli- 
ancc with it rendered all subsequent proceedings invalid. That 
section provided that “in.any proclamation to be issued by the 
Governor in Council for taking the votes of all the electors in 
all the electoral districts of the province for or against the 
prohibition of the importation or the bringing of intoxicating 

rs into the province, such proclamation shall set forth . . . 
(g) the day on which, in the event of the vote being in 
favour of the prohibition, such prohibition will go into force.” 
No such day was stated in the proclamation in question in th*s 
case and, in my opinion its absence was fatal to the validity

9
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of all subsequent proceedings.
This conclusion of mine was concurred in by the majority 

of the Court, but. before judgment was delivered Parliament 
intervened and passed the Act of 1921 (Can.), eh. 20, which 
declared
“1. No pr<K*lamation heretofore or hereafter issued under 

Part IV. of the Canada Temperance Act. as enacted by chapter 
eight of the statutes of 1919, second session, shall be deemed to 
be void, irregular, defective or insufficient for the purpose* 
intended merely because it does not set forth the day on which, 
in the event of the vote l»eing in favour of the prohibition, such 
prohibition will go into force, provided it does state that such 
prohibition shall go into force on such day and date as shall by 
Order in Council under section one hundred and nine of the 
Canada Temperance Act be declared.

2. No Order of the Governor in Council declaring prohibi
tions in force in any province, whether heretofore passed or 
hereafter to be passed, shall be or shall be deemed to have l>een 
ineffective, inoperative, or insufficient to bring prohibitum into 
force at the time thereby declared by reason of any error, defect, 
or omission in the proclamation or other proceedings preliminary 
to the vote of the electors, or in the taking, polling, counting or 
in the return of the vote, or in any step or proceeding precedent 
to the said Order, unless it appear to the Court or Judge before 
whom the prohibition is in question that the result of the vote 
was thereby materially affected.”

This statute made no exception from its application of pro
ceedings in any suit pending at the time of its passage and 
however unjust this may seem to l>e, it cannot affect the validity 
of the Act itself. This Act, in my opinion, is perfectly constitu
tional, and being so cannot be called into quest inn by us. It 
cured what I held to he the fatal defect in the proclamation. 
That being cured, I feel hound to uphold the validity of the 
proceedings bringing into operation the provisions of the Act 
of 1919 (Can.), 2nd Hess., eh. 8, prohibiting the importation into 
the Province of Alberta of intoxicating liquors. It was admit
tedly not competent for the Local Legislature to pass such an 
Act and, in my judgment, the Parliament of Canada, under its 
general power “to make laws for the peace, order and good 
government of Canada,” and under its enumerated powers in 
sec. 91 (2) (B.N.A. Act) “for the regulation of traie and 
commerce” had such power.

On all the other points raised by the appellant in the argu-
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ment of this cuse, I have reached the conclusion that the appeal 
fails and must be dismissed. Under all the circumstances of 
this case, however, I think that the appellant company is entitlod 
to be paid its costs throughout.

Idinuton, J. (dissenting) The appellant is a company 
incorporated under the Companies’ Act, ch. 79, R.8.C. 1906, for 
the following purposes amongst others:—

(a) To engage in and carry on in Canada or elsewhere the 
business of wholesale and retail grocers, wholesale and retail 
druggists, bonded or other warehousemen, general traders, 
wholesale and retail merchants, brewers, maltsters, distillers, 
manufacturers, importers, exporters, packagers or bottlers, dis
tributors of all kinds of wines, spirits, malt liquors and of 
aerated, mineral and artificial waters and other drinks, of teas, 
coffees, baking powders, fruits, spices, drugs, all kinds of tobaccos 
and accessories of the tobacco business and any and all other 
articles and things which may be conveniently dealt in by the 
company in connection with above businesses.

(b) To do all such other things as arc incidental or conducive 
to the attainment of the above objects. The operation of the 
company to be carried on throughout the Dominion of Canada 
and elsewhere.

The respondent is a common carrier for hire also incorpor
ated, for the purpose of so carrying from and to all points in 
Canada through which the C.P.R. runs.

Each of the said parties hereto had been carrying on its said 
respective business when the Alberta Liquor Act, 1916 (Alta.), 
ch. 4, was passed and the amendments thereto were also passed 
and also when the Liquor Export Act 1918 (Alta.), ch. 8, as 
amended 1920, (Alta.) ch. 7, of said Province and amendments 
in question herein were passed.

The appellant's head office is in the city of Vancouver in 
British Columbia and there it has a private warehouse and it 
also, at the time in question herein, had a branch office and 
private warehouse in the city of Calgary in the Province of 
Alberta.

The admitted facts of the stated case so far as necessary to 
present what has to be acted upon in deciding this appeal, arc 
stated therein as follows:—

5. The plaintiff has at all times since it* incorporation car
ried on an interprovincial business throughout Canada as im
porter and exporter and distributor of all kinds of wines, spirits



62 D.L.R.] Dominion Law Reports. 6.'»

and malt liquors and has carried on the business of warehouse
men in connection with its said goods.

8. On February 1, 1921, the plaintiff in the ordinary course 
of its business pursuant to bona fide transactions in liquor with 
persons in the Province of Alberta, Saskatchewan and Manitoba, 
respectively, duly tendered to the defendant as such common 
carrier the following goods:

10. Each of the said packages was plainly labelled so as to 
show the actual contents thereof and the name and address of 
the plaintiff, the consignor thereof, and each of the said pack
ages was addressed to a bona fide person, the actual consignee 
thereof, at his private dwelling house, to be dealt with in a 
lawful manner, viz.: as a beverage, all of which was within 
the knowledge of the defendant at the time of the tender to 
it of the said package.

12. Each of the packages mentioned in paragraph 8 hereof 
contained intoxicating liquor as defined by the Canada Tem
perance Act.

13. The defendant has not only refused to carry the goods 
of the plaintiff as aforementioned but has notified the plaintiff 
that hereafter it will not carry any such wines, spirits, malt 
liquors or other intoxicating liquors from the plaintiff at Van
couver in the Province of British Columbia to any person or 
persons or corporation in the Provinces of Alberta or Saskat
chewan or Manitoba and that it will not carry any such wines 
spirits, malt liquors or other intoxicating liquors from the 
plaintiff at Calgary in the Province of Alberta to any person 
or |>ersons or corporation in the Province of Saskatchewan or 
Manitoba.

14. In addition to the tenders for carriage of the goods l>efore 
mentioned on February 1, 1921, the plaintiff in the ordinary 
course of its business tendered to the defendant at Vancouver 
in the Province of British Columbia for delivery to the plaintiff's 
warehouse at Calgary, Allierta, the following goods:

16. Each of the packages mentioned in para. 14 hereof con
tained intoxicating liquors as defined by the Canada Temper
ance Act.

The trouble between these parties arises solely out of the 
question of the validity of certain enactments by the respective 
Legislatures of Alberta and Saskatchewan and Manitoba and 
supplementing same the observance or rather non-observance of 
the provisions of the Canada Temperance Act, ch. 152 of the 
R.S.C. 1906, as amended, and the failure to observe same in 
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the Orders in Council, proclamât ions and proceedings to carry 
same out; and possibly also the Dominion Election Act, 1920 
(('an.) ch. 46.

Shortly and in plain English, if the carrying of said liquor 
in question so tendered for carriage would have been against 
the law as claimed by the Government of Alberta, it would 
have been, the respondent must lie excused for its refusal, but 
if the legislative provisions in question, or any of them, were 
so ultra vires the Legislature* of Allterta. Saskatchewan or Mani
toba as to lie ineffective as excuses, then in whole or in part 
as the case may turn out the respondent is not excused.

The questions raised arc somewhat involved and may be made 
very confusing. It will be observed that the appellant, desirous 
of testing the various questions of right it sets up. made a scries 
of tenders of shipment of liquor to the respondent and thus 
got a series of refusals.

The parties agree to submit their disputes to the Alberta 
Court in the shape of a stated case, from which 1 have adopted 
above several paragraphs as setting forth essentially what is in 
dispute; to be illuminated so far as I can see by supplementing 
thereto the story of relevant law as I understand the decisions 
of the Court above bearing thereon.

ltcginning with the latest decision of said Court directly 
bearing upon a very important part of the questions involved, 
we find that the Province of .Manitoba passed in the .year 1900 
((Man.) ch. 22,) an Act for the suppression of the liquor 
traffle in that Province.

In due course a test case was submitted to the Court of King's 
llench for Manitoba by the Attorney General of that Province, 
and the Manitoba License Holders Ass’n in which the question 
of its constitutional validity was threshed out. That Court 
held that the Legislature had exceeded its powers in enacting 
the Liquor Act as a whole.

On appeal to the Judicial Committee of the Privy Council 
that Court reversed said decision and held that the Legislature 
had jurisdiction to enact said Liquor Act. It is reported in 
Attorney General of Manitoba v. Manitoba License Holders'
I 1M U

In that Act there was the following clause:—
“119. XVI ile this Act is intended to prohibit and shall pro

hibit transactions in liquor which take place wholly within the 
Province of Manitoba, except under a license or as otherwise 
specially provided by this Act, and restrict the consumption
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of liquor within the limits of the Province of Manitoba, it shall 
not affect and is not intended to affect lama fide transactions in 
liquor between a person in the Province of Manitoba and a 
person in another Province or in a foreign country, and the 
provisions of this Act shall be construed accordingly.”

This was probably the result of the judgment of the Judicial 
Committee of the Privy Council in the case of At t’y Gen*l for 
Ontario v. Att'y Gen*l for the Dominion et al, [1896] A.C. 348, 
where in answer to the following question at p. 949: “ lias a 
Provincial legislature jurisdiction to prohibit the importation 
of such liquors into the Province?” that Court answered as fol
lows at p. 371:—

“Their Lordships answer this question in the negative. It 
appears to them that the exercise by the Provincial Legislature 
of such jurisdiction in the wide and general terms in which 
it is expressed would probably trench upon the exclusive auth
ority of the Dominion Parliament.”

These judgments seem to settle much if duly observed in 
prohibition legislation.

Hut unfortunately the Legislature of Alberta after passing 
in 1916 (Alta.), ch. 4, an Act taken evidently from said Mani
toba Act containing same clauses as above quoted relative to 
importât ion, saw fit in 1918 (Alta.) eh. 4, to pass another Act 
in substitution of the former and not only omitted said section 
but attempted thereby and by numerous amendments to render 
importation impossible despite the above cited judgment of the 
Court above. At the same session the Legislature enacted by 
ch. 8 an Act called the Liquor Export Act, attempting thereby 
to prohibit the export thereof.

1 cannot refrain from suggesting that the exportation of all 
the liquor in or coming into Alberta from that Province ought 
to lie held as an aid in promoting the prohibition of the use 
of said liquor in Alberta which is all that the Legislature of 
that Province can be legitimately concerned about.

Passing that practical view of the matter I submit that the 
constitutional aspect of the subject matter thus brought for
ward seems but the counterpart of the importation question 
expressly passed upon by the judgment alsnc quoted from tlm 
Ontario case, 11896] A.C. 348.

In short I agree with the result reached by the Alt>erta Court 
in the case of Gold Seal Ltd. v. The Dominion Express Co 
(1920), 53 D.L.R. 547, 33 Can. Cr. Cas. 234, 15 Alta. L.R. 377, 
holding that Act ultra vires.
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That brings me to the consideration of the possible bearing 
of what is involved herein of sec. 121 of the B.N.A. Act, which 
reads as follows:—

“121. All articles of the growth, produce, or manufacture of 
any of the Provinces shall, from and after the Union, be admitted 
free into each of the other Provinces.”

This section has not, so far as 1 know, received anything 
but a casual consideration by any of the Courts having to deal 
with such questions as are involved herein.

Indeed until the Alberta Acts, to which I have above referred, 
there was no legislation in which the rights established by 
said section would seem to have been plainly disregarded.

In the argument before us herein a reference to said section 
caused the inquiry to be made as to the facts of whether or not 
any of the said goods tendered for carriage had been of the 
“growth, produce, or manufacture of any one of the Provinces.”

That fact was admitted and subsequently made to appear 
in a consent filed by leave of this Court so far as appears 
therein.

Hence the question arises whether or not this section docs 
not render ultra vires any effort by either Local Legislatures 
or Parliament to override the said provision.

I incline to hold that it does unless in the possible case of 
an enactment by Parliament in the exercise of its exclusive 
jurisdiction over criminal law.

Certainly no single Province, nor all combined, can override 
the plain meaning of the language used.

And when we turn to the “Regulation of Trade and Com
merce,” I think there are many decisions shewing that the 
powers to be exercised thereby are not applicable to anything 
that is likely to be involved in the meddling with this pro
vision.

There may be, however, times when the products of a Prov
ince may be infected with, for example, some contagious disease 
rendering it absolutely necessary as matter of public safety, 
to forbid transportation across the lines bounding a Province 
or a district therein.

It seems to me that the true and only remedy for such a con
dition of things would be the exercise by Parliament of its 
powers resting in its jurisdiction over criminal law and pro
cedure in criminal matters.

The section, in my opinion, adds to the difficulties in the way 
of any Provincial Legislature seeking to bar the importation
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of liquor not alone from another country, which the Court above 
expressly decided in the Att*y Gen'l for Ontario v. The AtCy 
Gcn’l for the Dominion, supra, such legislation could not do, 
but also from one Province where manufactured into another.

Again there is, by virtue of the recent decisions of the Jud
icial Committee <>i‘ the Privy Council in tin* Great WeH Sml<l- 
tery Company v. The King, 58 D.L.R. 1, [1921] 2 A.C. 91, 90 
L.J. (P.C.) 102, and other cases heard together therewith, 
established doctrine that a legal entity created by virtue of the 
provisions in the Dominion Companies Act R.S.C. 1906, ch. 79, 
above cited, has rights, despite local legislation, such as no in
dividual citizen would think of asserting.

It adds to the strength of appellant’s case so far as Alberta 
and much of Saskatchewan legislation is concerned.

Until recently it had been generally supposed to be quite clear 
that corporations created by Parliament in virtue of its exclus
ive jurisdiction, for the due execution of any of the specific pur
poses, falling within the enumerated classes of subjects defined 
in sec. 91, of the B.N.A. Act ; as, for example, banks and others, 
could be assigned such rights over property and civil rights as 
Parliament chose to confer.

On the other hand it had been generally assumed that other 
corporate creations of Parliament rested upon its residuary 
powers alone and could not, as regards property and civil rights, 
exceed in capacity the powers of the private citizen when operat
ing in any Province ; unless so far as the Legislature of the Prov
ince so concerned, in virtue of its exclusive authority over pro
perty and civil rights, had otherwise enacted.

Hence at a very early date the decision in the Citizens Insur
ance Co. etc. v. Parsons (1881), 7 App. Cas. 96, maintained the 
right of a Provincial Legislature to declare, by virtue of its 
said exclusive power over property and civil rights, the con
tractual capacity of any insurance company operating in the 
Province and the effective limitations of its contract and condi
tions therein, whether the company had been incorporated by 
the Dominion Parliament or elsewhere.

That I respectfully submit was an exercise by a Provincial 
Legislature of a power as great or greater than to refuse a com
pany, unless licensed, the right to assert its pretensions in the 
Courts of its Province.

The item of “Regulation of Trade and Commerce” in the en
umeration of the class of exclusive powers assigned Parliament 
was pressed then and therein as it has been in numerous cases 
since, without availing the companies anything.
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It was again brought forward in the John Deere Plow case 
(MMtated), IS DJiJL 858, [1915] A.C. 180.

The reasoning upon which the Court proceeded is now de 
dared, in the recent judgment above referred to, to have rested 
upon said item No. 2 of the B.N.A. Act, though upon considering 
it in some cases when before us I doubted that intention, for 
nmom I Ml forth in th.ii mm 1919 . Is h L.R. 896, il pp. 898, 
394, 59 Can. 8.C.R. 19.

The pith of all that was necessarily involved in the John 
Deere Plow case, 18 D.L.R. 353, was the refusal of the authori
ties in British Columbia to register the company unless and 
until it changed its name. 1 humbly conceived that it was not 
necessary in order to rectify such a wrong to hold that the item 
2 of sec. 91 was the basis of the existence of all Dominion cor
porations save in specified cases otherwise covered by the enum
eration of classes in said section.

Unfortunately the judgment of the Court above in said Great 
West Saddlery case, 58 D.L.R. 1, and other cases makes it clear 
that there can no longer be any hope of resting the creation of 
such corporations upon anything save in said item No. 2, rela
tive to “trade and commerce,” and that we cannot properly 
shrink from the very grave consequences of such a departure 
from the old view that the basis of such incorporation as there 
in question was the residual power of Parliament and not the 
item No. 2 relative to the regulation of trade and commerce as 
now asserted.

It is not our province to reconcile the view taken in the 
Parsons' case, 7 App. Cas. 96, and other cases with the latest 
exposition and decision pursuant thereto, but to apply the latest 
decision when no way of escape therefrom seems possible as 
bearing upon the issues raised herein.

It would therefore seem clear that a Dominion incorporation 
such as appellant, engaged merely in the import, and export 
business, cannot by virtue of local legislation be debarred from 
carrying on its business.

Honestly doing such as it professes to have been doing could 
not necessarily infringe upon the prohibition of the local law 
against the consumption or selling of intoxicating beverages 
in the Province of Alberta.

Neither would the carrying by respondent for appellant to 
another Province be necessarily against, or a violation of, the 
prohibitory legislation thereof, so long or so far as such legisla
tion could be held intra vires.

For the several foregoing reasons I am of the opinion that the
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refusal of the respondent to curry appellant’s goods in question 
cannot be upheld unless by virtue of some enactment of 
Parliament.

It is contended by respondent that such legislation had been 
effectively enacted at the time in question.

Have each and all of the foregoing difficulties in the way of 
a Provincial Legislature, rendering illegal such service as the 
respondent herein was asked by appellant to perform, been so 
overcome by Dominion legislation which has become effective 
and is not ultra virest

That seems to me the crucial question herein.
1919 (Can.) 2nd. Sess. eh. 8 amending the Canada Temper

ance Act, if its several provisions for bringing it into force had 
been duly observed, in my opinion would have had such effect 
so far as Alberta was concerned.

The tender made for carriage of such goods from British 
Columbia into any of the other Provinces in question herein, 
wherein said amendment has not been made effective, or else
where permitting of lawful carriage there of course stands good.

The appellant raises many objections to the validity of the 
proceedings to bring the amendment into effect.

In the first place its counsel points out the same is only ap
plicable to a “province in which there is at the time in force a 
law prohibiting the sale of intoxicating liquors for beverage 
purposes. * ’

Although, for the reasons I have pointed out, the legislation 
in Alberta on the subject has exceeded I had almost said, all 
bounds, by enacting provisions that seemed in conflict with the 
law so declared by the Court above in the Ontario case, [1896] 
A.C. 348, and in other respects which I need not repeat, yet 
when all these unwarranted attempts are blotted out there still 
remains a substantial enactment of what was taken from the 
Manitoba Act held valid, to constitute what might answer to the 
descriptive terms I have quoted as the basis for a further Dom
inion Act such as 1919, (Can.) 2nd. Sess. ch. 8.

Another objection taken is that Parliament cannot supple
ment and aid provincial legislation. I am of the opinion that 
it can and in doubtful cases of the respective jurisdiction of the 
Provincial Legislature and Dominion Parliament it is often 
advisable that there should be concurrent legislation to over
come such doubt or difficulty.

Again it is contended that Parliament cannot enact a law 
which may only become operative in a part of Canada.

I am quite unable to understand such a contention in face
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of the fact that the Canada Temperance Act, which distinctly 
provided for counties and other municipalities by the votes 
of the electors, bringing same into force it should then and 
there become effective, and such conditional legislation was up
held in the Russell case (1882), 7 App. Cas. 82!).

The condition of its tiecoming operative is by this amendment 
made dependent upon the vote of the electors e of the Province 
to be affected, instead of being confined to that of the county 
or other municipality in question, rendering it so.

The conditional character of the legislation is in principle 
the same. And there is a very good reason for Parliament pro
viding such a course. It requires the support of public opinion 
in any district affected by such legislation in order to render 
its enforcement effective, instead of becoming a mockery leading 
to evil results of a most undesirable kind.

Indeed it may be doubted whether or not the support of a 
bare majority of those voting can be relied upon as a safe guide 
in that respect. That, however, is a question with which we are 
not concerned. All we have to deal with is the existence of the 
power to enact such a conditional form of legislation.

A number of other objections of less import made by counsel 
for appellant seem to me answered by the same mode of reason
ing I have adopted as to one or more of the foregoing objections 
which I have specifically dealt with ; out of respect to the argu 
ments presented.

Assuming for argument’s sake, as has been suggested, that 
parts of the Alberta Acts trespass on the field of criminal law, 
when the Dominion Parliament which is possessed of absolute 
power over “criminal law and procedure in criminal matters,’* 
sees fit to pass an enactment which, with the rest of the Canada 
Temperance Act, may well fall within and be attributed to an 
exercise of that source of its jurisdiction for so enacting though 
their Lordships in the Court above in the Russell case, supra, 
assigned another as preferable, the room for dispute seems to 
me ended.

Even if to enforce that enacted with ill the reserved power of 
“peace, order and good government” I submit the powers given 
relative to “criminal law and procedure in criminal matters” 
may be relied upon as well as the other, if inherently applicable.

There remains a further ground of objection taken by the 
appellant that the right of export is not touched by the amend
ment in question and hence the importation for the mere pur
pose of export is for a commercial purpose within the meaning 
of the amendment, sec. 154, sub-sec. 3.
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This certainly is a fairly arguable point but I incline to think, (an- 
having regard to what sub-sec. (c) of see. 154 regarding the 
transportation of liquor through the Province and a doubtful 
import of the word “commercial” when read in connection with Qoi.n Sr.u, 
the rest of the proviso in which it appears, it was the evident ™ 
purpose of the amendment, read as a whole, to exclude any other Dominion 
form of export but that provided by through transportation. Bxrm>s Co

The final point made that the statutory provisions made for i.imyi. n. j. 
the amendment coming into force have not been duly followed 
seems to me fatal to the said proceedings.

The amended Act in question 1919, (Can.) 2nd. Sess. eh. 8, 
sec. 1, expressly provides that the Governor in Council “may 
issue a proclamation in which shall be set forth (a)The day 
on which the poll for taking the votes of the electors for and 
against the prohibition will be held; (b) that such votes will 
be taken by ballot between the hours of nine o’clock in the fore
noon and five o’clock in the afternoon of that day • • • •
(g) the day on which, in the event of the vote being in favour 
of the prohibition, such prohibition will go into force.”

It seems to me idle to try to minimise the effect of these provi
sions and to try to justify such plain departures therefrom as 
were taken by extending, in the case of Manitoba and part of 
Alberta, the hours for taking the poll and also failing in each 
of the three Provinces to declare when the Act was to come into 
force.

In the case of Manitoba the extension of the hours for taking 
the poll was directed by the proclamation in absolute disregard 
of the express provisions in sub-sec. (b) above quoted.

In the case of Alberta the disregard thereof was the work of 
a returning officer who presumed to assert, contrary to the fact, 
in his notice to the electors, that the extended hours had been 
named by the proclamation.

Can such elections be held to be in due conformity with the 
imperative basic conditions precedent, laid down ir the statute 
as the only method of procedure which should be taken to enable 
the constituted authorities to take steps for bringing that stat
ute into force and rendering it effectiveÎ

The word ‘‘shall” used in declaring what such a proclama
tion should, if ventured on, contain, shews, the peremptory 
nature of the enactment.

That governed items therein from (a) to (g) and the only 
permissive thing, in way of adding thereto, was as follows:—
“(h) any further particulars with respect to the taking and 
summing up of the votes of the electors as to the Governor in 
Council sees fit to insert therein.”
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I cannot find existent in the legislation providing for this 
peculiar election, or elsewhere, any curative or validating en
actment anticipating and providing for such gross or any de
partures from the express provisions of Parliament requiring 
the hours stated of voting ^9 to 5) to be observed and the date 
of the coming into force to be named.

The only such enactment cited and relied upon is sec. 101 of 
the Dominion Elections Act 1920, (Can.) ch. 46, assented to 
July 1, 1920, which by its first subsection enacted as follows:—

“101. (1). Whenever under the Canada Temperance Act a 
vote is to be taken, the procedure to be followed shall, in lieu of 
the procedure therein directed, be the procedure laid down in 
this Act with such modifications as the Chief Electoral Officer 
may direct as being necessary by reason of the difference in the 
nature of the question to be submitted, and with such omissions 
as he may specify on the ground that compliance with the pro
cedure laid down is not required.”

This was enacted two months after the respective proclama
tions for Alberta and Saskatchewan calling the election for 
taking the required poll, to bring into force the amendment in 
question to the Canada Temperance Act, had been issued.

In each of these proclamations the hours named within 
which the votes were to be taken were 9 o’clock in the fore
noon and 5 o’clock in the afternoon. In the case of Manitoba the 
proclamation was issued on August 14, 1920, and the hours 
named within which the votes were to be taken were as to urban 
polling subdivisions, between 6 o’clock in the forenoon and 6 
o’clock in the afternoon, and as to rural polling sub-divisions 
8 o’clock in the forenoon and 6 o’clock in the afternoon. The 
said sec. 101 could not by its terms be made applicable to such a 
change of the said imperative conditions I quote, and the Chief 
Electoral Officer never attempted to so apply it—though acting 
thereon in other regards not in question.

It is to be observed that the hours within which voting must 
take place had been peremptorily fixed by the enactment; and 
that no one can now tell what the exact result would have been 
had that been adhered to; and also that the delegated duty of 
fixing the time when its result was, if favourable, to become 
law was imperatively required to be declared by Order-in Coun
cil previous to such voting and stated in the proclamation call
ing the election.

These departures from the express conditions of bringing 
the statutes into effect were, to my mind, fatal errors and ren 
dered ineffective the attempt to bring the Act into force in said
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three provinces, and thus left the appellant’s tenders of goods, 
for carriage by respondent so effective, at the time when made, 
as to entitle the appellant to succeed therein.

It is true that Parliament has, after the argument herein and 
pending the delivery of judgment thereon, enacted a statute 
for the purpose of curing the effect of such errors.

Clearly that statute cannot retrospectively affect the civil 
rights of appellant; though Parliament proceeds in a general 
way therein to deal with pending cases as if possessed with plen
ary powers over property and civil rights. With great respect 
I cannot so hold or maintain the attempt to take away the rights 
of a litigant which must be determined by the relevant law of 
the Province bearing thereon where its cause of action arose, 
and, I submit, cannot be properly affected by any enactment of 
Parliament.

There might arise cases of corporate bodies created within 
and by virtue of the powers assigned specifically by the enume
rated items of sec. 91 of the B.N.A. Act to the Dominion alone, 
and solely dependent for their civil rights thereon, when a 
judgment founded thereon might be affected by retrospective 
legislation, but this is not such a case. The appellant’s rights 
herein rested entirely, save as to the important fact of its in
corporation, on provincial law, as to property and civil rights 
which were, save as to its incorporation, not conferred by Par
liament and over which it is powerless either to impair or take 
away. I do not think the destruction or limitation of any of 
the powers of the legal entity of appellant can be held as within 
the purview of said Act. I cannot conceive that Parliament in
tended to discriminate against a creation of its own when 
clearly it intended all to be treated alike. Private citizens and 
provincial or other than Parliament’s non-corporate creations, 
clearly could not be affected by such legislation.

It would, in my view, be improper to express any opinion as 
to the effect of this curative legislation beyond dealing with the 
civil rights of the parties hereto.

In my opinion the appellant is entitled to have the judgment 
from us which the Court below should have pronounced or, in 
other words, determine the civil rights of the parties by the law 
applicable to the Province as it stood before this enactment.

We have no jurisdiction to determine otherwise.
It is suggested by the intervenant’s counsel in a supplemen

tary factum, that though we have by the Supreme Court Act, 
R.S.C. 1906, ch. 139, to declare the law as the Court below 
should have done yet this amendment by Parliament which
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created the Court hnd so defined its limitations of jurisdiction, 
must have intended by this enactment to have changed, for the 
purposes of this case, that limitation.

I do not find in the Act in question any such intention either 
express or implied.

The Act, so far as I can understand it, was to my mind so 
framed in this regard by reason of haste and accidental over 
sight of the limited powers of Parliament over property and 
civil rights.

Let us assume for a moment that Parliament had at any time 
enacted, quite independently of this conditional form of leg 
islation, by way of referendum, as I conceive would lie quite 
competent for it, if rested on its exclusive jurisdiction over 
criminal law, a statute prohibiting the import or export of 
liquor, and pretended therein to deal with the rights thereto
fore acquired by any one over property or civil rights resting 
solely upon the provincial legislation in virtue of the exclusive 
jurisdiction of the Provincial Legislatures over property and 
civil rights ; and to take such rights away by merely making 
such enactment retrospective, as is attempted by the Act in 
question herein, how long would argument in support of such 
legislation be listened to by any Court acquainted with the 
B.N.A. Act,

Of course if Parliament acting upon item No. 2 and asserting 
an obvious intention to destroy or limit the powers of its crea
ture resting thereon, I conceive it might do so even if retroac
tive legislation of another character than presented for consid
eration herein.

Or suppose the appellant had chosen to pass this Court and 
go to the Court above, is it conceivable that it would, if taking 
the view I do as to the effect of non-observance of the condi
tions of bringing into operation this referendum style of legis
lation, feel bound to hold such an infringement upon property 
and civil rights as they existed before the enactment of such an 
Act as binding itf

I am of the opinion that on the stated case the appellant is 
entitled to succeed and that the appeal should be allowed with 
costs.

Dvff, J I concur in the view of the majority of the Appel
late Division (1921), 58 D.L.R. 51, 34 Can. Cr. Cas. 259, 16 
Alta. L.R. 113, that the proclamation was not invalid. The evi
dence furnished by the parent enactment (the Canada Temper
ance Act) as well as by the amending statute of 1919 appears 
to point rather definitely to the conclusion that the Order in
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Council to be passed after the vote has been taken is intended 
to be the operative instrument by which the prohibitions are 
to be brought into force and the instrument governing the date 
upon which they are to become law.

Consider first the provisions of the parent Act, R.8.C. 1906, 
ch. 152, the relevant section being sec. 109. The language is 
unqualified. Where a petition has been adopted, the section 
provides “The Governor in Council may at any time after the 
expiration of sixty days from the day on which the same was 
adopted, declare that Part II. of this Act shall be in force and 
take effect” on the day on which the licenses then in force shall 
expire if such day be not less than 90 days from the “date of 
such order in council” and if less “then on the like day in the 
following year,” and “upon, from and after that day” Part 
II. of the Act shall become and be in force. It is to l>e observed 
that the section commits it to the uncontrolled discretion of the 
Governor in Council to determine the time when the Order in 
Council shall pass and it is by reference to this date that the 
time is fixed wrhen the prohibitions arc to come into force.

The second sub-section (wdiicli applies where there are no un
expired licenses) in terms entrusts the Governor in Council 
with absolute authority to decide when Part II. shall come into 
operation.

This authority of the Governor in Council which arises only 
after the vote has been taken seems to extend to all cases ; and 
it wrould extend, I think, to any case in which by the proclama
tion a specified day has been named.

The fact, no doubt, that by sec. 2, the Governor in Council 
is authorised to state in the proclamation the date upon which, 
in the case of a favourable vote, Part II. is to come into opera
tion gives colour to the suggestion that it is intended to author
ise the Governor in Council to decide upon that date in ad
vance. But the tenor of sec. 109 seems opposed to such an in
ference. It is the Order in Council in every case which brings 
the prohibitions into force and it is the date of the Order in 
Council w'hich in every case automatically determines the time 
when they are to take effect. The section in pointed terms au
thorises the Governor in Council to act “at any time” after 
the expiration of 60 days from the adoption of the petition 
and it would seem singular indeed, if his discretion was to be 
controlled by the naming of a date in the proclamation, that 
some reference to that contingency does not appear in sec. 109. 
It may be suggested, of course, that votes might conceivably be 
influenced by the circumstances that the prohibitions are to
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come into force upon thin or that date and that to change the 
date would involve something like a breach of faith. But giv
ing the fullest weight to that suggestion it seems to be quite 
overborne by the obvious inconveniences entailed by adopting 
the alternative construction; under which all the labour and 
expense of taking the vote might be wasted by the accident of 

Kxpbkhs Co. the proceedings being prolonged (in consequence, for example, 
mm, .1. °f legal controversies) beyond the date named in the proclama

tion. It is difficult to suppose such a result to have been con
templated.

The language of sec. 153 of the Canada Temperance Amend
ing Act is just as pointed and imposes an imperative duty upon 
the Governor in Council to “declare the prohibition in force’’ 
if the vote proves to be favourable to the petition.

The inconvenience, indeed, of the alternative construction is 
perhaps even more obvious in the case of proceedings under 
the Amending Act. Harvey, C.J., 58 D.L.R. at pp. 57-59, has 
alluded to circumstances indicating the impracticability of 
fixing in advance the day upon which the Governor in Council 
is to act after the result of the poll is finally known. Needless 
to say, there is nothing fanciful in these suggestions; and where 
the area (as under the Amending Act) in which the vote is to 
be taken is a whole province they are of the gravest practical 
importance.

For these reasons I think the weight of argument favours 
the conclusion that the discretion of the Governor in Council 
under sec. 109 and under sec. 153 is not fettered by anything 
stated in the proclamation as to the date when the prohibitions 
are to come into force, in other words, that he was not author
ised under the original Act or under the Amending Act to limit 
the exercise of that discretion by an irrevocable decision at the 
time of the issue of the proclamation.

It seems accordingly that if a date be named it must be as a 
provisional date subject to the possibility, at all events, of any 
change which the Governor in Council may consider necessary 
in the exercise of his judgment after the result of the vote has 
been ascertained ; and if that be the manner in which this ma
chinery was intended to operate it would seem to be in further
ance of the intention of Parliament to say simply, as does the 
proclamation in question, that the prohibitions shall come into 
force in accordance with the order of the Governor in Council 
under sec. 109 of the Act.

The fact that a direction is mandatory in form is not con
clusive, of course, as to the result of non-compliance ; and the
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statute in this case does not assist us by any express provision. 
The duty of the Court therefore is to collect the intention of 
Parliament by considering the whole scope of the enactment. 
Liverpool Borough Bank v. Turner (1860), 2 DeO. II. & J. 502, 
45 E.R. 715. As Lord Penzance said in Howard v. Bodington 
(1877), 2 P.D. 203 at p. 211: “You must look to the subject 
matter ; consider the importance of the provision | in question] 
and the relation of that provision to the general object intend
ed to be secured by the Act ; and upon a review of the case in 
that aspect decide whether the matter is what is called impera
tive or only directory.”

Considering the matter in this aspect and guided by the 
considerations indicated above, my conclusion must be that even 
if the appellants are right in their view that sec. 152 directs the 
insertion in the proclamation of the date of coming into force 
of the prohibitions (specified by the day of the month), then the 
direction is what is called “directory” only, that is to say, there 
is no solid ground for implying that nullity shall be the consc 
quences of disobedience.

The prohibitions of the Amending Act of 1919 were there
fore duly brought into force if the Parliament of Canada had 
authority to enact them and if tin other conditions mentioned 
in the Act have been fulfilled, namely, that there shall be a 
“law prohibiting” the sale of intoxicating liquor “in force” 
in the Province of Alberta and that the result of the vote shall 
be favourable.

I agree with the reasons given by Ilarvey, C.J., in the Court 
below, 58 D.L.R. 51, that both these conditions were satisfied.

The capacity of the Parliament of Canada to enact the 
amendment of 1919 is denied. With this I do not agree. And, 
first, I am unable to accept the contention founded upon sec. 
121 of the B.N.A. Act; the phraseology adopted, when the con
text is considered in which this section is found, shews, I think, 
that the rgal object of the clause is to prohibit the establish
ment of customs duties affecting inter-provincial trade in the 
products of any Province of the Union.

It is not strictly necessary to express any opinion upon the 
point whether this statute can be supported as passed in ex
ercise of the power given by the second enumerated head of sec. 
91. It has been held that the literal meaning of the words 
“trade and commerce” must be restricted in order to give 
scope for the exercise of the powers committed to the Prov
inces by sec. 92. The legislation of 1919, however, deals only 
with imports into the Provinces to which it applies and it is
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legislation, clearly, I think, beyond the authority of a Province 
to enact. The reason mentioned therefore seems to fail of ap
plication. It has been held also that the regulation of a par 
tieular business in each of the Provinces throughout the Do
minion by a general system of Dominion licensing is not a 
“regulation of trade and commerce” within the meaning of 
the phrase as here employed. That rests in part at least upon 
the ground that such a construction would give to No. 2 a scope 
including subjects specially dealt with by other heads of sec. 
91, banking and shipping. This is an objection which would 
appear to have little force as applied to legislation dealing only 
with a foreign or inter-provincial trade and it seems at least 
much open to questiop whether the general elucidation of the 
language of No. 2 in Parsons’ case, 7 App. Cas. 96, when prop
erly construed, contemplates the exclusion of legislation deal 
ing with exports or imports even of a specified commodity from 
the ambit of the authority arising under that head ; and in the 
Insurance Act Reference, 26 D.L.R. 288, [1916] 1 AX'. 588, 25 
Que. K.B. 187, it was expressly held that an enactment requir
ing a foreign company to take out a license before carrying on 
the business of insurance in Canada was an enactment within 
the category of “regulation of trade and commerce.” A much 
more serious objection, however, arises from the decision of the 
Lords of the Judicial Committee in Attfy Oen*l for Ontario v. 
Att’y Gen’l for Dominion, [1896] A.C. 348 at p. 363. It was 
there held that the authority touching the regulation of “trad< 
and commerce” given by sec. 91 contemplates the passing of 
laws with the view to the preservation of the thing to be regu
lated and not with a view to its destruction and consequently 
that a law abolishing all retail transactions in liquor within a 
specified area could not be supported as a law passed in the ex
ercise of this power.

It is undoubted that the Act of 1919 was passed in aid of 
provincial liquor enactments and in substance aims at the aboli
tion in transactions in liquor within the Provinces to which it 
applies, and that being the case there is of course much force 
in the suggestion that the Act of 1919 could not be sustained as 
a valid enactment, in “regulation of trade and commerce” con 
sistently with their Lordships’ decision.

On the other hand in a wider view it might be well suggested 
that a law prohibiting the export or importation of a specific! 
commodity or class of commodities from or into a particular 
Province is, when considered in its bearing upon the trade and 
commerce of the Dominion as a whole, a law passed “in régula
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tion of trade and commerce”; and it may be open to doubt 
whether their Lordships’ decision on the reference of 1896 
ought to be regarded as applying to an enactment solely di
rected to the prohibition of such exports or imports.

On the other hand the enactments of the amending Act are 
not enactments dealing with a matter falling within any of the 
classes of matters exclusively assigned to the Provinces by sec. 
92 and they are within Dominion competence if they are enact
ments touching “the peace, order and good government of Can
ada”; . . . which seems too clear for argument. It is argued 
that such an enactment must be one whose operation extends 
to the whole of Canada—which this enactment does, condition
ally, at all events. But I am not prepared without further ex
amination of the point to agree that an enactment in the terms 
of the Act of 1909 confined in its operation to one Province 
could not be sustained as relating to “the peace, order and 
good government of Canada.” I pass no opinion upon that 
point.

In this view it is not necessary to pass upon the question of 
Ihe validity of the statute of 1921 but as it has been the sub
ject of discussion by other members of the Court I will give my 
opinion upon it.

Clearly, I think, if the Dominion had power to pass the Act 
of 1919 it had power by a subsequent enactment to construe it 
with the consequence that all Courts would be bound to observe 
Ihe construction so placed upon it. That is so because the 
power of legislation is plenary and it could not l>e seriously dis
puted that given legislation being valid as dealing with a sub
ject within the jurisdiction of the Dominion Parliament a sub
sequent interpreting statute would equally be valid provided 
of course that the interpreting statute did not so entirely 
change the character of the legislation as to cause it to operate 
within a field withdrawn from Dominion authority. If the en
actment as constructed could validly have been passed then the 
construing statute is infra vires. Could the provisions of 1921 
have been enacted as part of the statute of 1919 without im
pairing the validity of the last mentioned statute? The answer 
to this question must be in the affirmative except at all events 
as to the third section. And it is no objection that pending 
litigation is affected; since that is only one of the consequences 
necessarily involved in the full exercise of the authority to pass 
legislation of the type in question.

The fallacy lies in failing to distinguish between legislation 
affecting civil rights and legislation “in relation to” civil 
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rights. Most legislation of a restrictive character does incident
ally or consequentially affect civil rights. But if in its true 
character it is not legislation “in relation to” the subject mat
ter of ‘property and civil rights” within the provinces, within 
the meaning of sec. 92 of the B.N.A. Act, then that is no ob
jection ; although it be passed in exercise of the residuary au
thority conferred by the introductory clause. Ancillary legis
lation permissible as in exercise of the powers given by the 
enumerated heads of 91 may be legislation of a different order, 
that is to say it may be legislation which, if enacted by a 
Province, would be legislation “in relation to” some matter 
(civil rights, for example), falling within the classes of mat
ters specified in sec. 92. Tennant v. Union Bank of Canada. 
[1894] A.C. 31. The Parent Act as well as the Amending Act 
affect property and civil rights although they are not enact 
ments in relation to that subject matter. The Amending Act 
makes the importation of liquors into Alberta unlawful and 
accordingly a common carrier could not either under the pro
visions of the Dominion Railway Act or by the common law be 
required to accept liquor for shipment into Alberta. The right 
which otherwise the owner of the liquor would have possessed 
has therefore ceased to exist because the Dominion Parliament 
has validly declared the act he could before have required to 
be done an unlawful act. The legislation does not deal with 
the duties of common carriers as such but the law as declared 
by it necessarily has a very important effect upon the duties 
of common carriers.

So the Act of 1921 declares that certain acts shall be deemed 
to have been unlawful and it follows that a Court holding that 
the importation would have been unlawful must, as a conse
quence, hold that the right set up by the shipper did not exist.

It is not quite clear indeed whether or not the right set up 
in this case is not really a right derived from Dominion legisla 
tion, but that is of little importance. Neither by the law of 
British Columbia nor by that of Alberta could a common car
rier be required to do an act which by competent legislative 
authority had been declared to be illegal.

Section 3 presents a different question. It may well be ar
gued that it is legislation relating to civil rights or to the ad
ministration of justice; and not within the competence of Par
liament to enact in exercise of the residuary power. I express 
no opinion upon this as there has been no argument upon it.

For these reasons the appeal should, in my opinion, be dis
missed with costs.
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Anglin, J The plaintiff company is incorporated under 
the Dominion Companies’ Act and empowered to engage 
throughout Canada, in buying, selling, importing and export
ing intoxicating liquors. The defendant company is a common GoIjl|^KAL 
carrier and operates between the points to and from which the v ' 
liquors, of which the carriage is in question in this action, were Dominion 
consigned. The plaintiff sues to recover damages for alleged Express Co. 
wrongful refusal by the defendant to accept for transport 4 Anglin, J. 
consignments of intoxicating liquors, within the meaning of 
that term in the Canada Temperance Act, which were duly 
tendered to it. One of these shipments, tendered at Vancou
ver, B. C., was, to the knowledge of the defendant, intended 
for export by the plaintiff from its warehouse at the city of 
Calgary in the Province of Alberta to which it was consigned.
Each of the other three shipments was, to the defendant’s 
knowledge, bona fide consigned to an individual at his private 
dwelling house where the provincial law in each instance per
mitted such liquors to be received and used.

The material facts are stated in a special case submitted, pur
suant to an order of a Judge of the Supreme Court of Alberta, 
for the opinion of the Appellate Division as to the legality of 
the defendant’s refusal to carry. If the plaintiff should be en
titled to recover in respect of the rejection of the 4 shipments 
the parties have agreed that the damages sustained by it 
amounted to $7,260 and that judgment should be entered for 
that sum.

It is stated in the special case that the defendant justified its 
refusal to accept the tendered shipments solely on the ground 
that, having regard to the Canada Temperance Act, R.8.C.
1006, ch. 152, as amended in 1919, and the Dominion Elections 
Act, 1920, (Can.) ch. 46, and certain Orders in Council, procla
mations and proceedings purporting to have been made, is
sued and taken by virtue of those statutes, it could not lawfully 
carry intoxicating liquors into the several Provinces for which 
the shipments were respectively destined, viz., Alberta, Saskat
chewan and Manitoba. l

The Appellate Division of the Supreme Court of Alberta by 
a majority judgment determined the issue so presented in fav
our of the defendant and dismissed the action, 58 D.L.R. 51.
From that judgment the present appeal is brought.

In the Provincial Court counsel were heard representing the 
parties to the litigation and the Attorney-General of Vlberta, 
who, upon being notified of the hearing by direction of the 
Court, intervened to oppose the plaintiff’s contention. The
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Minister of Justice, although likewise notified, was not repre
sented. In this Court counsel appeared for the plaintiff as ap
pellant and the Attorney-General of Alberta as intervenant, 
Neither the defendant nor the Minister of Justice was repre
sented.

The appellant urged the following grounds of appeal ;
(I.) That secs. 152 et seq., added to the Canada Temperance 

Act in 1919 by 10 Geo. V., ch. 8, are ultra vires of the Do
minion Parliament, because, (a) they are designed to aid pro
vincial prohibition legislation; (b) the initial step for bring
ing the prohibitive section (No. 154) into force is a resolution 
of the Provincial Legislature; (c) such a resolution is ultra 
vires of a Provincial Legislature; (d) the amendments apply 
only to certain Provinces—those in which a local prohibition 
law is in force. As legislation dependent upon the “Peace, 
order and good-government” provision of sec. 91 of the B.N.A. 
Act (Russell v. The Queen, supra), Dominion prohibition legis
lation to be valid must extend to the whole of Canada; (e) 
the “liquor evil” is dealt with, not as a matter of Dominion 
wide importance, but as a matter of local importance in each 
Province affected. Att’y-Gen’l for Ontario v. AtVy-Genyl for 
Canada; (f) the amendments interfere with free export and
import as between Provinces of articles which are the produce 
or manufacture of one of them, contrary to sec. 121 of the B.N.A. 
Act; (g) the amendments interfere with the civil rights of 
the individual citizen safeguarded by the provincial law to 
have intoxicating liquor in his private dwelling-house.

(II.) That, if valid, upon a proper construction the prohib
itive section, No. 154—one of the added sections—does not for
bid the importation of intoxicating liquor intended for export.

(III.) That sec. 154 has not been brought into force in Al
berta, Saskatchewan or Manitoba, (a) because there was not 
in force in such Province a valid law prohibiting the sale of in
toxicating liquors for use as a beverage; or, (b) because the 
requisite majority for prohibition has not been obtained; or, 
(c) because essential steps prescribed for bringing sec. 154 
into force were not taken.

But for legislation (1921 (Can.), ch. 20), passed since the 
argument I should have been prepared to give effect to the ap
pellants’ contention last stated, that non-compliance with the 
imperative requirement of clause (g) of sec. 152 of the Can
ada Temperance Act—that the proclamation of the Governor 
in Council for taking the poll should state “the day on which, 
in the event of the vote being in favour of the prohibition such
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prohibition will go into force’*— was fatal to the validity of 
all the subsequent proceedings, including the Orders in Coun
cil bringing prohibition into force. This would have meant 
that they would recover judgment for $7,260 and costs. Parlia
ment has, however, by an Act so framed as to admit no doubt 
as to its construction in this particular ordained (sec. 2) thal, 
notwithstanding any such defects, those Orders in Council 
shall be and shall be deemed to have been valid, effective and 
sufficient from their respective dates.

Although at first disposed to doubt the power of Parliament 
thus to take away the civil rights of litigants, further consider
ation has satisfied me that since such interference with civil 
rights, though no doubt intended (vide sec. 3) is merely an in
cidental consequence of the legislation, its validity cannot be 
successfully impugned on that ground. The legislative juris
diction which authorised the Act of 1019 will likewise support 
the auxiliary statute of 1921—at all events, secs. 1 and 2 
thereof.

This recent Act also overcomes any objection to the Orders 
in Council bringing prohibition into force based on prolonga
tion of the hours of polling beyond those prescribed by clause 
(b) of sec. 152. There is nothing in the record to shew that the 
result of the vote was materially affected either by that irreg
ularity or by the omission from the proclamation of the date 
on which prohibition should go into force.

Interference by ex post facto legislation with rights involved 
in pending legislation, even when deemed necessary in the 
public interest is to be deprecated. Where such interference is 
not necessary to the attainment of the object of the legislation 
it is difficult to conceive of any defence for it. Here if my view 
of the fatal effect of the omission from the proclamation of the 
Governor in Council of the date on which prohibition should 
come into force be correct, the plaintiffs’ right to recover 
$7,260 has been taken away. The purpose of the act of «Tuna 
last—to prevent the loss of the thousands of dollars expended 
in taking polls in several Provinces—would have been fully 
attained had a proviso saving the rights of the plaintiffs and 
others in like plight been inserted in it.

The legislation of 1919 when brought into force prohibits 
the importation °f intoxicating liquor into those Provinces 
where its sale for beverage purposes is forbidden by provincial 
law. It was enacted as Part IV. (secs. 152 to 156) of the Can
ada Temperance Act, R.S.C. 1906, ch. 152, and wras passed in 
order to supplement and make more effective such provincial
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prohibitory laws. Its true character therefore is temperance 
legislation rather than legislation regulating the importation 
of liquor as a matter of trade and commerce. It prohibits ; it 
does not regulate. Moreover, it deals with trade in only one 
class of commodities. In view of these facts Part IV. itself 
should be regarded, as the Canada Temperance Act has been 
(Att’y Gen’l for Ontario v. AW y Gen’l for Dominion, [1896] 
A.C. 348, at pp. 362, 363; Att’y Gen’l for Canada v. Att’y 
Gen’l for Alberta, 26 D.L.R. 288, at p. 290, [1916] 1 A.C. 588, 
25 Que. K.B. 187), rather as an exercise of the general power 
of Parliament to pass laws for the “peace, order and good gov
ernment of Canada,” than ascribable to its powers to legislate 
for “the regulation of trade and commerce” (the only enume- 
rative head invoked to support it) or authorised by any other 
of the enumerated powers conferred by sec. 91 of the B.N.A. 
Ad.

It is common ground that the prohibition of importation is 
beyond the legislative jurisdiction of the Province. It is not 
covered by any of the enumerated heads of sec. 92. It lies outside 
of the subject matters enumeratively entrusted to the Provinces 
under that section and upon it, therefore the Dominion Parlia
ment can legislate effectively as regards a Province under its 
general power “to make laws for the peace, order and good 
government” of Canada. Att’y Gcn’l for Canada v. Att’y 
Gen’l for Alberta, 26 D.L.R. 288 at p. 289, [1916] 1 A.C. 588. 
The Canada Temperance Act itself, the validity of which was 
upheld in Russell v. The Queen, 7 App. Cas. 829, Lord Haldane 
assures us is an instance of such a case.

The facts that the legislation of 1919 was designed to aid 
provincial prohibition legislation, that it applies only to cer
tain Provinces—those in which a local prohibition law is from 
time to time in force—that it deals with the liquor evil as a 
matter of local importance in each Province affected, and that 
it interferes with civil rights of the individual citizen safe
guarded by the provincial law therefore do not afford argil 
ments against its validity. The propriety of concurrent or sup
plementary legislation to cover a field which lies partly within 
the jurisdiction of the Provincial Legislatures and partly with 
in that of the Dominion Parliament was indicated by Lord At
kinson in delivering the judgment of the Judicial Committee 
in City of Montreal v. Montreal Street Railway, 1 D.L.R. 681 
at pp. 688, 689, 13 C.R.C. 541, [1912] A. C. 333.

Nor do I see any force in the objection that the initial step 
towards bringing the prohibitive sec. 154 into force is a résolu
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tion of the Provincial Legislature. I see no reason why a Pro
vincial Legislature may not thus intimate its opinion that con
current action by the Dominion authorities is desirable. Under 
the Canada Temperance Act the initial step is a petition of one- 
fourth of the electors of the county or city in which it is sought 
to bring that Act into force.

Neither is the legislation under consideration in my opinion 
obnoxious to sec. 121 of the B.N.A. Act. The purpose of that 
section is to ensure that articles of the growth, produce or man
ufacture of any Province shall not be subjected to any customs 
duty when carried into any other Province. Prohibition of im
port in aid of temperance legislation is not within the purview 
of the section.

The prohibition of import and of inward transportation by 
sec. 154 is absolute. No exception is made in favour of liquor 
intended for export from the Province into which it is sought 
to take it. I find nothing to justify the reading of such an ex
ception into the statute.

The two remaining grounds taken by the appellants were 
that sec. 154 was not in force in the Province of Alberta (a) 
because the law of that Province prohibiting the sale of intox
icating liquor as a beverage is ultra vires in that it prohibits 
the holding within the Province of liquor except for export 
therefrom, and (b) because a majority in favour of prohibition 
was not obtained in each of the electoral districts of the Pro
vince.
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(a) The stated case submits no question as to the Alberta 
Liquor Act. That statute is not set up as a justification of the 
defendants’ refusal to accept the tendered shipments. In fact 
it is not mentioned in the stated case at all. Its invalidity was 
raised in argument by counsel for the plaintiff solely to sup
port his contention that because there was not a valid prohibi
tion law in force in Alberta a condition precedent to the Do
minion prohibition of import being brought into effect in the 
Province did not exist. If the Alberta Liquor Act should be 
construed as prohibiting the holding within that Province of 
intoxicating liquor for export (having regard to the provisions 
of the Liquor Export Act I do not think that is its effect) 
it might be pro tanto but pro tanto only, ultra vires. The 
question is discussed at length in the judgments rendered by the 
Supreme Court of Alberta in Gold Seal Ltd. v. Dominion Ex
press Co., 53 D.L.R. 547, 33 Can. Cr. Cas. 234, 15 Alta. L.R. 
377. Speaking generally, I am disposed to accept the dissent
ing opinions of Harvey, C.J. and Stuart, J., in that case.
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(b) Section 153 of the amended Canada Temperance Act 
provides that “the Governor in Council shall by Order in Coun
cil declare, the prohibition in force [in the province] if more 
than one-half of the total number of votes cast in all the elec
toral districts are in favour of such prohibition.”

Counsel for the appellant contends that the word “all” is 
here used in the sense of “each and every of.” No doubt “all” 
is often susceptible of that meaning. Rut the context, particu
larly the words immediately preceding, viz., “one-half of the 
total number of votes cast”—and the general tenor of the sta
tute makes it plain that the phrase “in all the electoral dis
tricts” is here used as the equivalent of “in the whole pro
vince.” Any other interpretation of it would shock common 
sense. Although the majority in some of the electoral districts 
in each of the three Provinces was against prohibition, a ma
jority of the total number of votes cast in each Province, taken 
as a whole, was distinctly in favour of it. This contention of 
the appellant fails.

On the whole ease, therefore, although with some reluctance 
because I think the plaintiffs were quite unnecessarily and, if 
I may say so with respect, arbitrarily deprived of what I re
gard as a good cause of action by the ex post facto legislation 
of last June, I concur in the dismissal of this appeal.

With some hesitation, because of the presence in sec. 3 in 
the recent Act of the concluding words “having regard to the 
provisions of this Act,” I concur in the exercise of discretion 
by this Court in awarding to the plaintiffs their costs of this 
litigation throughout.

Mignault, J.—As this case stood after the argument, and 
before Parliament enacted the recent statute, 1921 (Can.), ch. 
20, which received Royal sanction on June 4, 1921, my opinion 
was that the proclamation ordeiing the vote should have men
tioned the day on which prohibition would go into force in the 
event of the vote being in its favour, (sec. 152 Canada Temper
ance Act) and that the omission of this statement rendered the 
subsequent proceedings void. This would have entitled the ap
pellant to judgment for $7,260, the agreed amount of its dam
ages by reason of the respondent’s refusal to carry its goods.

The new statute materially modified this situation, and not
withstanding Mr. McGillivray’s ingenious argument I must 
hold that it is clearly retrospective. The omission made in the 
proclamation therefore can no longer justify a judgment in 
favour of the appellant.

On all other features of the case my opinion was against the
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contentions of Mr. McGillivray. I take it that the validity of 
the Canada Temperance Act having been affirmed by the Ju
dicial Committee in Russell v. The Queen, 7 App. Cas. 829. 
the amendment of 1919 (Can.) 2nd Sess., ch. 8, being legisla
tion of the same character, cannot be assailed as transcending 
the powers of Parliament.

Nor do I think that any argument can be based on sec. 121 
of the B.N.A. Act which states that “All articles of the growth, 
produce or manufacture of any of the Provinces shall, from 
and after the Union, be admitted free in each of the other 
Provinces.”

This section, which so far as I know has never boon judicially 
construed, is in Part VIII. of the Act, bearing the heading 
“Revenues, Debts, Assets, Taxation,” and is followed by two 
sections which deal with customs and excise laws and custom 
duties.

In the United States constitution, to which reference may be 
made for purposes of comparison there a somewhat similar pro
vision (ârt. 1, sec. 9, paras. 5 and 6) the language of which, 
however, is«much clearer than that of sec. 121. It says: “No 
tax or duty shall be laid on articles exported from any state.

No preference shall be given, by any regulation of com
merce or revenue, to the ports of one state over those of an
other; nor shall vessels bound to or from one state be obliged 
to enter, clear or pay duties to another.”

I think that, like the enactment I have just quoted the ob
ject of sec. 121 was not to decree that all articles of the growth, 
produce or manufacture of any of the Provinces should be 
admitted into the others, but merely to secure that they should 
he admitted “free,” that is to say without any tax or duty im
posed as a condition of their admission. The essential word 
here is “free” and what is prohibited is the levying of custom 
duties or other charges of a like nature in matters of inter- 
provincial trade.

My conclusion therefore is that in view of the provisions of 
the statute of 1921 judgment can no longer be rendered in 
favour of the appellant on the only point where, in my opinion, 
under the then state of the law, it Was justified in attacking 
the proclamation and the Order in Council. The appeal must 
consequently be dismissed.

On the question of costs, however, other considerations arise. 
Here the statute of 1921 gives the Court full discretion to make 
such order as it may see fit, and it is natural that it should have 
done so. Retrospective legislation of this nature, affecting
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pending litigation, can only be justified under very extraor 
dinary circumstances. It takes away from the appellant its 
right to obtain damages for the refusal of the respondent to 
carry its goods, refusal which was not, when made, justified by 
the proceedings had under the Canada Temperance Act. But 
as it leaves to the Court full discretion to adjudicate upon the 
costs, I think that the appellant should have its costs through
out. As I have said, before the statute of 1921, the appellant 
was right in attacking the proclamation as being insufficient in 
an essential particular, and I would not further penalise it by 
making it bear the costs it has incurred. And although, as a 
rule, costs should follow the event, here, carrying out what T 
take to be the intention of sec. 3 of the new statute, I would 
grant them to the appellant.

My opinion is to dismiss the appeal but to give to the appel
lant its costs here and below.

Appeal dismissed, costs against respondent.

THE KING v. HAYPORD.
Saskatchewan Court of Appeal, Haultain, C.J.S., Lamont, J.A., and 

Brown, C.J.K.B. August 5, 1921.
Perjury (§111—:$0)—Assertion True in One Sense and False in 

Another—Necessary Evidence to Convict.
Where an assertion made is true in one sense and false in another, 

the Crown before it is entitled to a conviction for perjury, must 
prove that it was false in the sense in which the accused used it. 

[Low v. Bouverie, [1891] 3 Ch. 82, followed.]

APPEAL by way of stated case from a conviction for 
perjury. Conviction quashed.

H. E. Sampson, K.C., for the Crown.
P. H. Gordon, for the accused.
The judgment of the Court was delivered by 
Lamont, J.A.:—The accused was charged with having 

committed perjury on October 26, 1920, by swearing in the 
preliminary examination of Henry Nealand et al„ for the 
offence of aggravated assault, that he (the accused) had 
not agreed to sell to one Renard certain furniture speci
fically mentioned.

There was evidence that, some time prior to the prelimin
ary examination, negotiations had taken place between the 
accused and Renard for a sale to Renard of the accused's 
crop, stock and furniture for $3,600, but no concluded agree
ment was arrived at ; that on the Sunday following they did 
arrive at an agreement, and the accused received a cheque
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for $500, in part payment of said goods and chattels. The Saak, 
trial Judge found the accused guilty. In the stated case he ^7^ 
says:—

“I hold (1) That the agreement entered into on Sunday T,l,: Kl'” 
was an unlawful agreement under the R.S.C. Cap. 153 and havnmui 
void unless ratified, and there was no evidence of ratifica
tion. (2) That the prisoner had made an assertion of fact 1 1 '
which at the time he made it he believed to be false and 
which was intended by him to mislead the Court. (3) That 
the prisoner having made an assertion of fact which he 
did not know to be true, the fact that it was subsequently 
disclosed that the agreement was void by operation of the 
law did not affect the question of guilt under Section 170 of 
the Criminal Code. There is authority for so holding in 
Russell on Crimes, 7 Canadian Edn. 476, where it is stated :
‘It does not matter whether the fact deposed to is in itself 
true or false, even if the thing sworn may happen to be 
true, yet if it were not known to be so by him who swears 
to it, his offence is as great as if it had been false.’ The 
decision in Byrnes v. Byrnes, 102 N.Y. 49, an American case, 
is to the same effect. I find no decision upon the question 
in Canadian Courts. As the question is one of construction 
of the Canadian Criminal Code, I reserved on my own initia
tive at the trial the question : Am I right in holding as 
above stated ?”

The only evidence given at the trial, so far as the material 
shews, is that of Renard, who testified that he and the 
accused concluded an agreement on Sunday, and that of the 
police corporal, who testified as follows :—“On Monday,
20th September, 1920, I went to Hayford’s in response to 
a telephone message. He said parties had come and taken 
his furniture. On questioning by me he admitted he had 
sold the furniture two days before and received a cheque 
for $500.”

Perjury is defined in the Criminal Code, R.S.C. 1906, ch.
146, as follows :—

170. Perjury is an assertion as to a matter of fact, 
opinion, belief or knowledge, made by a witness in a 
judicial proceeding as part of his evidence, upon oath or 
affirmation, whether such evidence is given in open court, 
or by affidavit or otherwise, and whether such evidence is 
material or not, such assertion being known to such witness 
to be false, and being intended by him to mislead the court, 
jury or person holding the proceeding.
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8a,k- From the definition it is clear that to constitute perjury 
c A there must be an assertion by the witness, and that as-
---- sertion must have been known by him to be false at the
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Kattomi. The trial Judge found that the agreement entered into 
Limom. j.a. between the accused and Renard was void. A void agree

ment is, in one sense, no agreement at all. It is void of 
legal effect. Whether, therefore, the accused was guilty of 
perjury depends upon whether in his denial he meant that 
he had made no legal or valid agreement, or whether he 
meant that he had not gone through the form of making 
an agreement, irrespective of its legal effect. If he meant 
the former, his statement was true; if the latter, his state
ment was false.

On September 20, according to the evidence of the cor
poral, he admitted making an agreement. On October 26 
he swore he did not. If between these two dates he had 
taken legal advice and had been informed that the agree
ment which he agreed to make was no agreement at all in 
law, he might, it seems to me, with perfect honesty testify 
that he had not made any valid agreement.

In Low v. Beuverie, [1891] 3 Ch. 82, at p. 106, Bowen, 
L.J., said:—“It seems to me that a person who alleges that 
he has undertaken to grant a lease really alleges that he has 
undertaken to grant a valid lease.”

Conversely, why should he who alleges that he has not 
entered into an agreement for the sale of certain articles, 
not be held to have alleged that he had not entered into a 
valid agreement when nothing appears to indicate in what 
sense he is using the words ? The onus was on the Crown 
to establish not only that the assertion was false, but that 
the accused knew it was false. Where the assertion made 
is true in one sense and false in another, the Crown, in my 
opinion, before it is entitled to a conviction, must prove 
that it was false in the sense in which the accused used 
it. This, in my opinion, has not been done. I would there
fore quash the conviction.

Conviction quashed.
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DOMINION LVMItF.lt Vo. v. AI.IIKRTA FISH Co.

Alberta Supreme Court, Walsh, J. November 19, 1921.

Sale (§ IB—9)—Bili.h of Sale Ordinance (Alberta)—Sufficiency of
DELIVERY WHEN AGREEMENT NOT IN WRITING.

The immediate delivery and actual change of possession re
quired by the Bills of Sale Ordinance C.O. 1911 (Alberta), ch. 43, 
sec. 9, is an open delivery reasonably sufficient to afford public 
notice thereof. The provisions of the section are not complied 
with by removing the goods a short distance from a lumber yard 
to a railway right of way, there being nothing to indicate to the 
public that the goods are not still in the possession of the lumber 
company.

[Kinloch v. Scribner (1886), 14 Can. S.C.R. 77; McLeod v. 
Hamilton (1857), 16 U.C.Q.B. Ill; Doyle v. Lasher (1866), 16 
U.C.C.P. 263; Snarr v. Smith (1880), 45 U.C.Q.B. 156; Conn v. 
Hawes (1912), 4 D.L.R. 4, 22 Man. L.R. 464, followed.]

Action by execution creditors to recover a quantity of lath 
which the defendant claimed to have bought from the debtor 
company.

II. II. Parlee, K.C., ami D. W. McKay, for plaintiffs.
It. E. McLaughlin, for defendant.
Walsh, J.:—-The plaintiffs as execution creditors of McKenna 

Lath & Lumber Co. Ltd. claim to be entitled as against the 
defendant to a quantity of lath which the defendant claims to 
have bought from the McKenna company.

This sale is not evidenced by a bill of sale, and the plaintiff 
claims that it was neither accompanied by an immediate delivery 
of the lath to the defendant nor followed by an actual and con
tinued change of its possession and so it is void as against them.

The examination for discovery of the defendant’s president, 
which was put in by the plaintiffs at the trial, disclosed that 
though the agreement for this sale was made on May 13 no 
delivery of it was made until June 10 or 13 following. On the 
trial, however, the evidence was that a man was sent out to pile 
it on May 22 and that the man who went out on June 10 or 13 
was sent to count the lath of which delivery had thus been made. 
It seems to me unnecessary to decide which of these is the cor
rect version of the facts. The sale was rf lath to an agreed value 
of about $6,500 to be measured out from the lath on the mill 
property of the McKenna company. It was therefore not a sale 
of specific goods the property in which passed to the purchaser 
upon the making of the contract, but rather a sale of unascer
tained goods to be selected from a larger quantity. Until that 
selection was made the sale was not concluded and no property 
in any of the lath passed to the defendant. Upon lath to the
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specified value being appropriated to the contract and accepted 
by the defendant the sale was complete, and it is as of that date 
that the immediate delivery called for by the Bills of Sales 
Ordinance, C.0.1911 (Alta.), ch. 43, is required. The delivery 
made was contemporaneous with the selection and acceptance 
of the lath appropriated to this contract, and so in my opinion 
this requirement of the law was lived up to except with respect 
to two car-loads.

Seven car-loads of the selected lath were shipped in to Ed
monton on the defendant’s instructions. The president, some 
time after its arrival in Edmonton, decided that there was not 
enough lath in these shipments to realise the agreed value to 
which his company was entitled, and so he sent his man out to 
ship in enough more to cover the anticipated deficiency, and two 
additional cars came in. On his discovery examination the 
president swore that this man reported to him that these two 
car-loads did not form a part of the lath selected and piled for 
the defendant in May or June, but were taken from the 
McKenna company’s yards. At the trial, however, the man who 
was sent out for this further quantity swore that these two car
loads constituted a part of the lath originally delivered to and 
accepted by the defendant and represented what was left of the 
entire quantity appropriated to the contract after the first seven 
car-loads were shipped in.

It is, of course, difficult for me to decide whether this man 
correctly reported the facts to the president and he gave the 
right version of them on his examination or whether the witness 
before me stated the truth. The probabilities are entirely in 
favour of the former view. The scheme of the arrangement as 
contended for was that lath to the agreed value should be sold 
to the defendant, and the men who went to the mill for the 
defendant were sent to accomplish that result. The lath de
livered and accepted became the property of the defendant in 
satisfaction of the purchase money regardless of whether or not 
in the light of subsequent events that quantity should prove too 
small or too big. I am quite unable to understand why the 
defendant should stop shipping when seven car-loads had been 
sent forward if there still remained two car-loads which were 
its property. It surely would have sent down all of its lath 
while it was about it. I think that all of the lath delivered to 
the defendant in May or June came down in September, and 
that when, perhaps owing to a falling market, it was seen there 
was likely to be a shortage, a man was sent up to have the supply 
supplemented from the McKenna company’s own stock. There
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is so much that is unsatisfactory, not to say suspicious, on the 
defendant’s part in connection with the whole affair that I am 
not disposed to accept unreservedly what its officers and 
employees have to say about it.

I am of the opinion that as to these two car-loads there was 
no immediate delivery. I doubt very much if the defendant 
had even as against the McKenna company the right to appro
priate this lath to itself as it did. The plaintiffs are entitled 
to succeed, therefore, to this extent at least.

The next question is whether or not there was as to the rest 
of the lath the actual and continued change of possession which 
is required by the Ordinance.

When the contract of sale was entered into all of the lath 
which the McKenna Co. had on hand was in its mill-yard. This 
yard adjoined the right-of-way of what is now known as the 
Canadian National Railway. The lath selected for the defend
ant by its representative was by him removed to and piled by 
itself upon this right-of-way immediately in front of and adjoin
ing the mill site, and close to the railway siding used for the 
loading and shipment of the McKenna Co.’s products. It re
mained there from May or June until it was shipped to Edmon
ton in September, there being no other lath during this interval 
on the right-of-way. When it was piled there was no fence or 
« ther visible thing to shew where the mill-yard ended and the 
right-of-way began, but shortly after the lath was measured in 
June a wire fence was put up along a part of the boundary some 
distance to the east of the place where it was piled. This fence 
of course did not separate the right-of-way from the mill-yard 
at the point where the lath was piled. For the purpose of this 
case the only end that it served was to clearly mark that part 
of the boundary line where it was erected so that anyone who 
knew that it was a line fence could see that a continuation of it 
westwardly on the same line would run between the spot where 
the lath was piled and the mill-yard. The actual change of 
possession relied upon by the defendant lies simply in the 
removal of this lath to and the piling of it upon the right-of- 
way, a distance of about 100 feet.

Upon the evidence before me I hold that the delivery of the 
lath was not accompanied by an actual change of its possession. 
There was nothing in the physical situation of the lath and its 
surroundings after it was piled on the right-of-way to convey 
to anyone ignorant of the facts any knowledge of any change in 
its ownership. I have been trying to visualise what one of these 
creditors would have seen if he had gone to the mill before the
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middle of June when it was still running for the purpose of 
taking stock of conditions there as they presented themselves to 
him without asking any questions or being told anything by 
anybody. He would have found a mill in operation with a mill 
yard extending apparently to the railway siding and lath scat
tered through it and one pile of it alongside the railway siding 
apparently for shipment with nothing on it or near it or any
where on the premises to indicate the slightest difference in 
ownership between it and the rest of the lath in the yard. The 
inference which 1 think he would naturally have drawn would 
be that all of the lath there was the property of the McKenna 
company, the mere piling of a part of it upon ground which to 
the eye at least was a part of the yard being quite insufficient in 
itself to be even suggestive of any sale of it by the company. 
Stress was laid in argument upon the fact that this lath was 
piled on railway land. If there had been any visible boundary 
line between the mill property and the right-of-way there would 
be more force in this contention, but lam unable to agree that 
the mere placing of the lath on land which, though in fact the 
property of someone other than the vendor, was to all appear
ances part and parcel of the vendor’s own premises, constitutes 
in itself such a change of possession as the law requires, par
ticularly wdien other goods of a like character and admittedly 
its own were on other parts of what appeared to be the same 
premises. The obvious purpose of the Ordinance is through the 
publicity given to such a transaction either by the filing of a 
bill of sale or the actual taking and keeping possession of the 
vended goods to protect creditors and others from the prejudice 
resulting from a secret sale.

Strong, J., in Kinloch v. Scribner (1886), 14 Can. S.C.R. 77, 
at p. 82, said that “The evil which the statute of Ontario was 
intended to remedy was that which arose in the case of a trans
fer of property of goods in which a mere formal possession was 
delivered but which were allowed to remain in the house or 
building or upon the premises in the occupation of the assignor 
and so in his apparent possession.” The change of possession 
here relied upon afforded absolutely no protection to anyone for 
whose protection the Ordinance was designed. On the contrary 
it allowed the McKenna company to represent to its creditors, 
as it did in the following August, that it still owned this lath.

Our Ordinance was copied from the Ontario statute, L .0. 
1887, ch. 125. In 1892 (Ont.), eh. 26, sec. 3, that statute was 
amended by providing that the actual and continued change of 
possession called for by it should be “such change of possession
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as is open and reasonably sufficient to afford public notice there
of,” and this amendment has not been carried into our Ordi
nance. The decisions of the Ontario Courts*upon the original 
wording of the statute were, however, uniformly to the effect 
that the change of possession must be open. In McLeod v. 
Hamilton (1857), 15 U.C.Q.13. Ill, at p. 113, Robinson, C.J., 
said: ‘‘I take the statute to mean such a change of possession 
as shall be visible to others and shall shew that the parties have 
acted openly and above board.” In Doyle v. Lasher (1866), 
16 U.C.C.P. 263, at p. 270, Wilson, J., said: ‘‘No one could 
have told in his dealings with the debtor that he was not just
as much the owner after the sale as he was before it...........The
very mischiefs intended to have been removed and provided 
against by the statute have all been permitted to continue 
here.” This was followed in Snarr v. Smith (1880), 45 U.C.Q.B. 
156. See also Danford v. Danford (1883), 8 A.R. (Ont.) 518. 
In accordance with our now well-settled rule we should adopt 
these Ontario cases as decisive authorities upon our own Ordi
nance which is in this respect copied literally from the Ontario 
Act. The Manitoba case, Bernhart v. McCutchcon (1899), 12 
Man. L.R. 394, decided under a corresponding provision of the 
Manitoba statute upon facts very like those with which I am 
dealing is a strong authority against the defendant. See also 
Conn v. Hawes (1912), 4 D.L.R. 4, 22 Man. L.R. 464.

It is obvious that this finding will apply to all of the lath 
piled on the right-of-way, including not only the seven car-loads 
of which I have been speaking but also the other two car-loads 
if it should be held that I was wrong in concluding that they 
were not in this pile.

It is unnecessary for me to dispose of the many other grounds 
of attack made upon this transaction, such as that there never 
was any sale of these goods made by the McKenna company to 
the defendant either in fact or in law, and that if there was it 
was either of a fraudulent character or subject to impeachment 
on the ground of preference. For the purpose of the foregoing 
findings I have treated the case as though a sale was in fact 
made. I must say, however, that while there seems no room to 
doubt the making of the advances by the defendant to the 
McKenna company which constituted the consideration for this 
transaction and while I do not in the slightest discredit the 
evidence of Mr. McMillan as to his understanding of it, I find 
it (juite impossible to reconcile the letters written either by or 
for Campbell as the president and manager of the McKenna 
company to some of that company’s creditors months after this 
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sale is said to have taken place, but whilst the lath was still at 
the mill with the evidence of the same Campbell as the president 
and manager of flic defendant company given in this action. 
These letters indicate quite clearly that this lath was at their 
respective dates still the property of Campbell's McKenna com
pany, while his evidence is that it was then the property of his 
other company, the defendant in this action. These letters make 
me doubt very seriously, to put it mildly, his evidence in this 
case and lead me to gravely question his present contention that 
when they were written the lath was really the property of the 
defendant as the result of a concluded agreement of sale, largely 
negotiated by himself with himself in the dual capacity of presi
dent and manager of both companies.

There will be judgment declaring that the goods in question 
are not the property of the defendant as against the plaintiffs 
and ordering the defendant to pay to the plaintiffs their costs 
of this issue and the plaintiffs' and the sheriff’s costs of the 
interpleader order.

Judgment for plaintiff.

ANDERHON v. STEWART AND DIOTTE.

New Brunswick Supreme. Court, Appeal Division, Hazen, C.J., McKcou n.
CJ.t K.B.D., and (jrimmer, J. June 9, J92I.

Elections (§111—80)—New Brunswick Election Act, 1916 St at-;., 
ch. 15, sec. 69—Directory only—Non-observance of section 
by siieriit—Injustice to electors in setting election akidi 

The provisions of the New Brunswick Elections Act, 1916 Stats., 
ch. 15, are directory only and- the non-observance of the section b. 
the sheriff in not requiring an oath as to the signatures on th 
nomination papers of candidates for election, is not sufficient 
ground on which to set the election aside, such non-observav. 
not being of a character contrary to the principles of the Act, ami 
an absolute injustice to the electors being the result of settin 
aside the election after the nomination papers had been receiv- l 
by the sheriff and pronounced by him to be in order.

Elections (§ IIA—22) —Irregularities—Nature and character of in
ORDER TO AVOID ELECTION.

Before an election can be set aside for irregularities and a new 
election ordered, it must be shewn that the irregularities are sub
stantial and not merely formalities and must be of such a 
nature as that they may reasonably be said to have a tendency to 
produce a substantial effect upon the election, and also must be of 
such a nature as to satisfy the Court that there either was no n I 
electing or that the election was not conducted under the subsi-r- 
ing election laws. Irregularities are not cumulative in their 
effect and each irregularity must be dealt with by itself.

Appeal under the Controverted Elections Act, C.S.N.B. 1903,
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eh. 4. from a decision of Barry, J., on a petition under the said 
Act. Reversed.

B. .If. Baiter, K.C., for appellants.
P. J. Hughes, for respondent.
The judgment of the Court was delivered by
Hazen, C.J. This is an appeal from the judgment of 

Barry, J., who was the Judge assigned to the trial of election 
petitions under the New Brunswick Controverted Elections Act, 
C.K.N.B. 1903, eh. 4, for the county of Restigouche in the present 
year. The petition was filed against the return of Stewart and 
Diotte, who were the candidates who received the largest number 
of votes at the general election that was held on October 9 last, 
and a curious fact in connection with the matter is that no 
wrongdoing is alleged against them or either of them. They are 
not charged with having committed bribery or impersonation or 
any corrupt act, or any offence against the provisions of the 
election law, but the petitioner relies entirely on irregularities 
committed by the sheriff of the county, who was the returning 
oflicer, and his deputies, and on the insufficiency of the nomina
tion paper of Labillois and Duncan, and alleges that these were 
of such a character that these candidates were not legally or 
properly nominated, and that the irregularities in connection 
with the election were so many and so extensive in their char
acter that the election cannot be said to have been conducted 
under the principles and according to the provisions of the New 
Brunswick Election Act, 1916, ch. 15. It was not alleged or 
contended by cither party that the returning officer was actuated 
by any corrupt motive.

The writ for the election which had been issued to the sheriff 
was returned by him to the provincial secretary-treasurer on 
November 6, 1920, and in such return he stated that the nomin
ation papers of A. T. LeBlanc, S. S. Harrison, D. A. Stewart, 
II. Diotte, W. Duncan and C. II. Labillois were filed with him 
at the Court fixed for the nomination of candidates on October 
2,1920, which Court was held as appointed in the writ, and that 
at the close of the Court at 12 o’clock noon he declared the above 
named 6 candidates as being duly nominated. The election was 
held on October 9, following, and attached to his return and 
marked “A” is the result of the election, as followsStewart, 
2,109 votes; Diotte, 1,763; Harrison, 1,646; LeBlanc, 1,645; 
Labillois, 1,590; Duncan, 1,063; and upon this result he states 
that he did on October 22, 1920, to which date declaration pro
ceedings were adjourned from October 16, as one of the ballot 
boxes containing the returns from one of the polling subdivi-
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sions had not then been returned, declare Stewart and Diotte 
as having the highest number of votes, to be elected. He fur
ther states that between October 22 and October 26 he received 
notice that the Judge of the Restigouche County Court would 
at the Court House in the town of Dalhousie on October 26, 
proceed to count the votes which were cast at the election of 
2 members for the Legislature Assembly in the said county. In 
obedience to the summons he says he attended then and there 
with his election clerk and the parcels containing the ballot 
papers, and the Judge of the County Court started recount 
proceedings and did recount the ballots taken from the ballot 
boxes from 7 polling stations, but refused to recount the votes 
cast in the remaining 21 polling stations in the district. He 
states the reasons given by the Judge for his refusal to recount 
were that the deputy returning officers in the three respective 
polls in the town of Dalhousie had returned the ballots loose 
in the ballot boxes and not in the envelopes. Of the 8 polling 
stations in the town of Campbellton the Judge recounted the 
ballots of one known as No. 8. The others of the 21 polling 
sub-districts mentioned returned their ballots loose in the boxes 
or in separate envelopes and not contained in the packages. On 
November 4 he says the said Judge of the Restigouche County 
Court in a statement gave his reasons for not continuing the 
recount and concluded the same with the following :—

“The Act directs me to recount the votes cast at the election 
complained of, and on the completion of the recount to certify 
the results of the recount to the returning officer. I have been 
unable to complete the recount. If I correctly interpret the 
Act it cannot be done. As I have been unable to comply with 
the requirements of the Act in recounting ballots, I am there
fore unable to certify the result of the recount to the returning 
officer. I am also enclosing the result of the polls counted— 
hereto annexed marked B.”

This return was signed by Thomas Craig, returning officer, 
and the statement of polls so far as the same were recounted 
by McLatchy, J., shews the following result Stewart, 779 
Diotte, 735 ; Harrison, 569; LeBlanc, 525; Labillois, 441 ; Dun 
can, 240.

Having received the statement from the Judge of the Resti 
gouche County Court as set out in his return, the returning 
officer concluded that as the Judge was unable to certify the 
result of the recount to him, his duty was to make his return 
to the provincial secretary, which he accordingly did on Nov
ember 6, as previously mentioned. The application for the
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recount which it was sought to have before the sheriff was 
made under the provisions of sees. 135 et seq. of the New Bruns- 
wick Election Act, 1916, ch. 15. The application was made 
within I he time provided by the statute, lieing within 4 days 
after the returning officer had made an addition of the votes 
for the purpose of declaring a candidate or candidates elected. 
The Judge decided that he could not proceed with the recount 
and consequently could not give the certificate that is required 
by the statute, sec. 144 (1) which provides that the Judge shall 
forthwith certify the result of the recount or final addition 
to the returning officer, who shall then declare to he elected 
the candidate or candidates having the highest number of 
votes. The return so made on November 6 by the returning 
officer was returned to him by the deputy provincial secretary 
by instructions of the provincial secretary on December 2, 
culling his attention to sec. 154 of the New Brunswick Election 
Act, which provides that the returning officer shall after re
ceipt of notice from the Judge that a recount or final addition 
shall be had, delay his return to the provincial secretary until 
he receives a certificate from the Judge of the result of such 
recount or final addition, and upon receipt of such certificate 
he shall proceed to make his return, instructing him to enclose 
a certificate to him (the provincial secretary) or a certified 
copy of the same when completing his return. To this letter 
the sheriff replied on December 8 stating that on receipt of the 
letter from the deputy provincial secretary he saw McLatchy, 
J, the Judge of the County Court, and shewed it to him, and 
the Judge informed him that he could not give him any certi
ficate. The sheriff then proceeded to inquire from the deputy 
provincial secretary if being unable to obtain a certificate from 
the Judge it was necessary for him to change the return he 
had made on October 22, according to sec. 127 of the New 
Brunswick Election Act, that section being the one which says 
that the returning officer at the time and place appointed by 
his proclamation having opened the ballot Imxes and adding 
together the number of votes shall declare elected the candi
dates or candidate who on the addition of the votes is found to 
have the greatest number. To this letter a reply was received 
by the sheriff from the deputy provincial secretary that he was 
not permitted or required to interpret the meaning of any 
section of the New Brunswick Election Act, but that he could 
see no reason why sub-sec. 1 of sec. 144 and sec. 154 should not 
be read together as defining how far it is possible for a return
ing officer to go in a declaration of election, and in transmitting
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his returns to the provincial secretary-treasurer. In conse
quence of this, on December 13, 1920, the sheriff made another 
return or communication to the provincial secretary which 
after reciting the facts in connection with the election, the 
dates, time, etc., the names of the persons who were nominated, 
the fact that he made a declaration of the votes received by 
all the candidates on November 22, that he had received from 
McLatchy, J., a notice stating that he would recount the votes, 
that the Judge stated “I have been unable to complete the 
recount. If I correctly interpret the Act it cannot be done. 
As I have been unable to comply with the requirements of the 
Act in recounting the ballots I am therefore unable to certify 
the result of the recount to the returning officer.” The Sheriff' 
then concludes his letter with this statement As the said 
Judge of the Restigouche County Court has been unable to 
give me a certificate certifying the result of his recount or 
final addition, and as I have received no such certificate from 
the said Judge making such recount or final addition, I am 
therefore unable by virtue of the provisions of sec. 154 of the 
New Brunswick Election Act to make a return to the provin
cial secretary-treasurer of the Province of the result of the 
election held in the county of Restigouche on the 9th day of 
October, 1920, and am unable to make a return of any member 
or members elected to represent the said county in the Lcgisla 
live Assembly of the said Province of New Brunswick.”

That is to say the sheriff in the first place when he received 
word from the Judge of the County Court to the effect that he 
could not give a certificate made his return to the provincial 
secretary declaring Stewart and Diotte elected. This return 
having been made on November 6, 1920, he in consequence of 
the letter received from the provincial secretary and other 
advice which he subsequently obtained made another return 
which was practically to the effect that lie was unable to make 
a return, or, the effect of which would be that if a Judge of 
the County Court saw fit to declare that he could not recount 
the ballots and refused to give the certificate required by the 
Act, no return could be made, and unless special legislation 
was enacted the county would be left without representation 
until the time of the next general election, and in fact the 
county was left without representation at the recent session of 
the Legislature. This would be the practical effect of such 
action, and a little later on in my judgment I will discuss the 
question as to whether the first return was not a perfect I ' 
proper return, the proceedings for a recount having prove!
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abortive, and if having made his return the sheriff had not 
fulfilled the duty cast upon him and if there was any authority 
vested in the provincial secretary to send back to him the re
turn he had so made and ask that the same should be cor
rected.

The petition was fded and the trial took place before Barry, 
J., under the provisions of the Controverted Elections Act, 
ch. 4, C.S.N.B. 1903, and it is from his decision, the effect of 
which was to unseat Stewart and Diotte and order a new elec
tion, that this appéal has been taken under the provisions of 
sec. 75 of the same Act.

The first point to which it seems to me the consideration of 
the Court must be directed is to the contention that Labillois 
and Duncan were not properly nominated, it being objected
(a) That their nomination papers were not signed by 20 electors,
(b) the names of the nominors were not proved to be the names 
of electors, (c) the consent of the nominees to the nomination 
was not properly authenticated, (d) the persons purporting to 
be nominated were not absent from the Province at the time 
of their alleged nomination, and that although their names were 
posted as candidates at the several polling booths in the county 
on October 9 and kept posted during the election as stated in 
para. 7 of the election petition as candidates, they having been 
declared such by the sheriff on nomination day, a large number 
of electors were misled and deceived into voting for them, in 
consequence of which their votes were wholly lost, and it is 
alleged and claimed by the petitioner that a large number of 
the votes given for Labillois and Duncan would have been 
given for Harrison and LeBlanc had not the electors been mis
led and deceived into voting for the two improperly nomin
ated candidates by the acceptance by the returning officer of 
their nomination papers and his treating them as properly 
nominated candidates.

Section 69 of the Election Act, 6 Geo. V., 1916, ch. 15, relat
ing to the filing of nomination papers is as follows:—

“The Sheriff shall require the person, or one or more of the 
persons producing or filing as aforesaid any such nomination 
paper, to make oath that he or they know that the several 
persons who have signed such nomination paper are electors 
duly registered on the voters’ list in the electoral district, and 
that they have signed the same in his or their presence ; and 
he shall also require the person, or one or more persons wit
nessing the consent of the candidate, to make oath that the 
consent of the candidate has been signed in his or their pres-
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ence; on in case the person named as candidate is absent from 
the Province, that such person, according to his best informa 
tion, knowledge and belief, is absent from the Province.’'

It is provided that such oath may be in a form (P) that is 
given in the Act, and that the fact of its having been taken 
shall be stated on the back of the nomination paper.

Mr. Labillois’ nomination paper was signed by 23 persons 
who describe themselves as electors of the electoral district of 
the county of Restigouche, and gave their addresses in said 
county, and, 22 of them gave their addition or occupation. The 
paper containing their signatures, additions and addresses 
stated that the signatures by the said electors were made in the 
presence of Arsene Allain, of Dalhousie, N.B., who signed his 
name as witness thereto. This paper contained Labillois’ con 
sent in writing to such nomination signed by him in the pres
ence of the said Allain. Duncan’s paper was signed similarly 
by 23 persons who described themselves as electors of the elec
toral district of the county of Restigouche, who signed in the 
presence of the said Allain who also witnessed the consent in 
writing of said Duncan thereto. Of the 23 who signed Dun 
can’s nomination, all gave their addresses in the county of 
Restigouche, and 18 gave their addition or occupations. This 
becomes of importance under the provisions of sec. 65, sub-sec. 
1, which provides that any 20 electors may nominate a candi 
date, or as many candidates as are required to be elected for 
the electoral district for which the election is held, by signing 
a nomination paper in the form (0) stating therein the names, 
residences and addition or description of each person proposed 
in such manner as sufficiently to identify such candidate, and 
by causing such nomination paper to be produced to the sheriff 
at the time and place indicated in his proclamation or to be 
filed with the sheriff. It further provides that the residence 
and addition of the electors may be written by any person. 
The form of the nomination paper is as follows:—

We, the undersigned electors of the Electoral District of
--------------------hereby nominate (name, residence and addition
or description of person nominated) as candidate at the elec 
tion now about to be held to represent the said Electoral Dis 
trict in the Legislative Assembly.

Witness our hands at ^-------------- in the Electoral District.
this _______  day of _______  19 .

(Signature with residence and additions).
Signed by the said electors in the presence of____________
The nomination papers in both cases were duly signed by



62 D.L.R.] Dominion Law Reports.

the requisite number of electors, and in both cases the resi
dences of the necessary number were given. In the case of 
Duncan’s nomination paper, however, the additions were only 
given in the case of 18 of the number, and on this ground it 
is contended that his nomination at least was illegal. While I 
do not believe that it can be so held in this case, it is clearly 
not within the right of the petitioner to urge any such ground 
now as no such ground was taken in the petition. Paragraph 
6 of the petition, which is the one which relates to Duncan, 
says that he was not nominated as candidate for the reason that 
the paper which was alleged to be the nomination paper was 
not signed by 20 electors of the county, and that none of the 
persons producing or filing with the said returning officer the 
said paper made oath that they knew the said persons who 
had signed such paper were then electors duly registered on 
the voters’ list in the electoral district of the said county, or 
that these persons signed the same in his or their presence, 
and that no person witnessing the consent of the said Duncan 
to the said nomination made oath that he had signed the con
sent as such candidate in his presence. Neither in the petition 
nor anywhere else so far as I can ascertain was the claim made 
that the nomination papers of Labillois and Duncan or either 
of them were void because 20 of the parties signing the same 
did not give their additions and descriptions thereto, and I am 
therefore of opinion that that ground cannot now prevail.

On nomination day the papers purporting to be the nomina
tion papers of Labillois and Duncan, signed as I have described, 
were presented to the sheriff at the proper time and place. On 
the trial of the election petition, Allain, whose name was signed 
as a witness to the signatures of the nominors and to the con
sent to the nomination by Labillois and Duncan was called as 
a witness. Ilis evidence is short and I think it desirable to 
give it here in full:—

“Arsene Allain, called as a witness on behalf of the respon
dents, being duly sworn, testified as follows:—Direct examina
tion by Mr. Baxter. Q. Where do you live? A. Dalhousie. Q. 
Were you on the voters’ list for 1920? A. Yes. Q. And voted 
at the election? A. Yes. Q. You know Mr. Charles II. Labil- 
lois and Mr. Duncan who lias been on the stand? A. Yes. Q. 
There is Mr. Labillois’ nomination paper. Which of the names 
on that paper did you see signed by the people who are known 
by these names? A. I was there when every one of them were 
signed. Q. Signed in your presence? A. Yes. Q. Did you 
see Mr. Labillois sign this consent in your presence? A. Yes.
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Q. And this is your signature ? A. Yes. Q. As witness to that 
consent! A. Yes. Q. Look at Mr. Duncan’s paper. Did you 
see all the people who bear those names sign that paper! A. 
Yes, sir. Q. Did you see Mr. Duncan sign that consent ! A. 
Yes. Q. That is your signature witnessing it! A. Yes. Q. That 
was all done with both papers before they were brought up to 
nomination in the Court House ? A. Yes. Q. Did you come 
with Mr. Duncan and Mr. Lab il lois to the Court House ? A. 
Yes. Q. Did you stand outside of this desk? A. No, I was 
standing right in the corner of this railing. Q. Did the sheriff 
require you to make oath to anything? A. No. Q. But you 
were present and ready to do so if required? A. Yes. Q. Did 
you hear any conversation between Mr. Labillois and the sheriff 
or between Mr. Duncan and the sheriff? A. The only thing I 
heard, the sheriff said * the paper was all right. ’ I asked Mr. 
Labillois if he was done with me and he said ‘Yes.’

By Mr. Hughes:—Q. Did you sign that (indicating) your
self? A. Yes. Q. That is your signature? A. Yes. Q. When 
did you put it there! A. Nomination day. Q. What time? 
A. About twenty-five minutes or half past eleven or twenty-five 
minutes to twelve. Q. Any of the persons who signed this sign 
after you had signed it? A. No, I was the last one to sign.”

It appears from this that Allain filed the nomination papers 
with the consent of Labillois and Duncan with the sheriff at the 
proper time ; that he was prepared to make affidavit to the signa
tures of the nominors and to the consent of the candidates. He 
was not required by the sheriff to do so, and the sheriff at that 
time stated that the papers were all right and at the close of 
the time for nominating the candidates delivered duly certified 
lists of names of the several candidates who had been nomin
ated. Labillois in his evidence also stated that he had signed 
his nomination paper and that the same was subscribed by 2.‘! 
persons, each of whom he knew personally and each of whom 
was a qualified elector for the county of Restigouche. He 
stated that the same thing was true of Duncan’s nomination 
paper, and that the electors were all qualified. Further than 
that he said lie saw them all sign and he saw their names were 
on the election list because he had the list with him, meaning 
thereby I presume that before they signed he saw' that their 
names were on the list. He further said that he took his 
nomination paper to the Court House to the sheriff on election 
day and that Duncan’s paper was there at the same time. They 
both went together, and Allain, who was the witness to the 
signatures and a man wdiom he (Labillois) secured to get the
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names on both papers also accompanied them. He swears that
lie signed his consent to be a candidate in the presence of Allain, AppToiv
who was a voter on the town of Dalhousie. He gives similar ----
evidence with regard to Duncan's nomination paper, and states Anukimon 
that the names that were on them, his own and Duncan’s, were stkwabt 
signed before they were presented to the sheriff. He is then ax» Divtte 
asked this question: “(j. When you went to the sheriff to pre- ,Uz7IT"< j 
sent the papers what did you dot A. I handed him the papers 
with the $100 deposit and he asked me if I found those names 
were all on the list, and I said yes, and I said we had our wit
ness there to prove it. Q. What did the sheriff say? A. Some
thing to the effect that he was satisfied when I told him the 
names were on, and then he folded up the papers.” He further 
swears that the sheriff did not offer to swear his witness Allain 
or require anyone to make oath to the signatures or the con
sent.

Duncan, who was called as a witness, swrore that he signed 
his consent to be a candidate in the presence of Allain. Asked 
as to what took place on nomination day, he says “We” referr
ing to Labillois and himself, “stood in front there and both 
handed in our nomination papers to the sheriff. He turned 
the papers over in a moment and said to me (the sheriff was 
right in the witness box) he said, the oath is not on it. I said 
no, I didn’t have time to write the oath, but the witness is 
right here, Mr. Allain. The sheriff didn’t say anything fur
ther only he said there was no time now to write oaths.”

Duncan said ‘Is it not necessary to endorse it on the back of 
the paper?’ To that the sheriff made no reply and did not do 
anything, and after the time was up to declare the Court closed 
Mr. Labillois rose and said to the sheriff, will you give us the 
mimes of the candidates. The sheriff did not reply for a 
moment. He wrote 6 names on a piece of paper and then stood 
up, turned the paper towards us. Those are the candidates 
iu this election, lie said. “Q. Who did he mean by that? A.
Those names on the paper. Mr. Montgomery, I knew him 
by his voice but didn’t see him, called out ‘Name them/ The 
sheriff then read the names of all six. Q. LeBlanc, Harrison,
Stewart, Diotte, Labillois and Duncan? A. Yes.”

The question then arises—should the election of Stewart and 
Diotte, who received a substantial majority of the votes cast, be 
set aside on the ground that Labillois and Duncan were not 
properly nominated. It would have been within the right of 
the sheriff when these papers were presented to him to have re
fused to accept them until the persons producing or filing them
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made oath that the several persona who had signed them were 
electors and that the persons nominated consented to be candi
dates as provided by sec. 69. lie did not do this, however, and I 
think the matter is open to the belief that the sheriff being 
familiar with the residents of the county and knowing Labil- 
lois and Duncan, who were present at the time the papers were 
offered was quite satisfied as to the bona tides of their nomina
tion papers and that the people who signed them were electors 
of the county, and that they consented, because their consents 
were given in writing as required by law to their nomination. 
It seems to me under the language of the Act that having pro
duced the person who was willing and ready to swear to the 
signatures as required, that Labillois and Duncan fully dis
charged the duties required of them, and that then it was for 
the sheriff to require the oath to be taken. The language of 
sec. 69 is plain and explicit. It does not say the person produc
ing or filing a nomination paper shall make the oath or shall 
offer to make the oath, but that the sheriff shall require such 
person to do so. In my opinion the fact that he did not do 
so would not justify the setting aside of the election, and the 
fact that Stewart and Diottc received a substantial majority of 
the votes that were cast and no allegation of wrongdoing is 
laid against either of them, should not make the Court astute 
to find reasons for setting aside the will of the electors. It 
seems to me the language of sec. 69 should be regarded as 
directory and net obligatory. Section 66 names the cases in 
which a nomination paper shall be invalid and shall not be 
acted upon by the returning officer. That section is as follows:

“66. No nomination paper shall be valid or acted upon by 
the returning officer unless it is accompanied by: (a) The con
sent in writing of the person therein nominated, except where 
such person is absent from the Province, when such absence 
shall be stated in the nomination paper; and (b) A deposit of 
one hundred dollars in legal tender or in the bills of any 
chartered bank doing business in Canada, or a cheque for that 
amount drawn upon and accepted by such bank.”

These are the only cases that I can find in which it is stated 
the nomination paper should not be acted upon by the return
ing officer. The provisions of sec. 66 arc certainly obligatory 
as are also the provisions of secs. 99 and 100 of the Contro
verted Elections Act, which have reference to voting by ballot, 
and of which it is said that they shall not be construed as direc
tory only.

In discussing these sections, Barry, J., in his judgment savs:



62 D.L.R.] Dominion Law Reports. 109

“Sections 99 and 100, containing directions as to ballot 
papers and how they are to l>e marked, are by the express pro
visions of the Act declared to be mandatory and obligatory and 
are not to be construed as directory only. Nothing is said as 
to the construction to be placed upon the other provisions of 
the Act. It does seem to me that the Legislature in selecting 
two sections of the Act and declaring these and these only to 
be mandatory or obligatory and not directory, has indicated 
in an unmistakable way that the intention of the law makers 
was that the rest of the Act should be construed as directory 
only. If the Legislature had intended that the whole Act was 
to be construed as imperative and therefore, strictly, then there 
would seem to be no necessity of singling out two sections, and 
in express terms, stipulating that those two sections should 
have that construction.”

I entirely concur in this deduction of the trial Judge, but it 
also seems to me that the provisions of sec. 66 are as obligatory 
and directory as if at the foot of them were placed the words 
which we find in sec. 100, to the effect that the provisions of it 
and sec. 99 are mandatory and obligatory, and shall not be con
strued as directory only.

Applying Harry, J.’s, own language, it seems to me that the 
provisions of sec. 69 must be regarded as directory and that it was 
not mandatory upon the sheriff to require oath to be made in 
the sense that the failure to do so would render the nomination 
of Labillois and Diottc illegal and set aside the election of the 
candidates who received the majority of the votes. If the pro
visions of sec. 69 were to be regarded as mandatory the pro
visions of sec. 67 would have to be regarded in the same way. 
This section provides that the returning officer shall give to the 
candidate or his agent a receipt for his deposit which shall in 
every case be sufficient evidence of the production of the 
nomination paper, of the consent of the candidate, and of the 
payment therein mentioned. Could it for one moment be con
tended that the failure of the returning officer to give such 
receipt would invalidate the election 1 It seems to me that such 
a contention would verge upon absurdity, and yet, as I said be
fore I think it can be as well contended that the provisions of 
that section are mandatory as that the provisions of sec. 69 are.

Barry, J., in the course of his judgment considers very fully 
the question of construction, with respect to whether or not a 
statute should be regarded as mandatory or directory, and citing 
the judgment of Lord Campbell in Liverpool Borough Bank v. 
Turner (I860), 2 De G.F. & J. 502, 45 E.R. 715, 30 L.J. (Ch.)
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379, he says, quoting from Maxwell on Statutes, ed. 3, p. 521 : —
“A strong line of distinction may be drawn between cases 

where the prescriptions of the Act affect the performance of a 
duty, and where they relate to a privilege or power. Where 
powers or rights are granted, with a direction that certain 
regulations or formalities shall be complied with, it seems neither 
unjust, nor inconvenient to exact a rigorous observance of them 
as essential to the acquisition of the right or authority con
ferred ; and it is therefore probable that such was the in
tention of the Legislature. But when a public duty is imposed, 
and the statute requires that it shall be performed in a certain 
manner, or within a certain time, or under any other specified 
conditions, such prescriptions may well be regarded as intended 
to be directory only, when injustice or inconvenience to others 
who have no control over those exercising the duty would result, 
if such requirements were essential and imperative. . . . 
When a statute confers a right, privilege, or immunity, the 
regulations, forms, or conditions which it prescribes for ils 
acquisition are imperative, in the sense that non-observance of 
any of them is fatal.”

And at pp. 528, 529:—
‘‘On the other hand, where the prescriptions of a statute re

late to the performance of a public duty ; and to affect with 
invalidity acts done in neglect of them would work serious 
general inconvenience or injustice to persons who have no con
trol over those intrusted with the duty, without promoting the 
essential aims of the Legislature ; they seem to be generally 
understood as mere instructions for the guidance and govern
ment of those on whom the duty is imposed, or, in other words, 
as directory only. The neglect of them may be penal indeed, 
but it does not affect the validity of the act done in disregard of 
them. It has often been held, for instance, when an Act ordered 
a thing to be done by a public body or public officers, and 
pointed out the specific time when it was to be done, that the 
Act was directory only, and might be complied with after the 
prescribed time. ... To hold that an Act which required 
an officer to prepare and deliver to another officer a list of voters, 
on or before a certain day, under a penalty, made a list not 
delivered till a later day invalid, would, in effect, put it in the 
power of the person charged with the duty of preparing it, to 
disfranchise the electors ; a conclusion too unreasonable for 
acceptance.”

Barry, J., is thus using the summing up of the law as found 
in Maxwell on Statutes, ed. 3, pp. 528, 529, with which I fully
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agree, and it seems to me in the present case to affect with in- N-B- 
validity the nomination of Stewart and Diotte because the sheriff App DJv
did not require the oath mentioned in sec. 69 of the Act to be ___
administered, would work serious injustice not only to the can- A\i>kum>\ 
didates but to the electors of the county as well, and that sec. Stewart 
69 and many other sections in the Act, apart from those which and Diotte. 
are clearly obligatory or declaratory, must be regarded as mere Haj5'pn , 
instructions for the guidance and government of the sheriff or 
of those on whom duties are imposed, or in other words, as 
directory only. As a matter of fact the regulations for the 
conduct of elections under the Imperial Ballot Act, 1872, ch.
33, have been held to be so far directory only that an election 
is not invalidated by the non-observance of them, unless the 
non-observance was of a character contrary to the principle of 
the Act, or might have affected the result of the election. This 
was decided in the case of Woodward v. Sarsons et al (187Ô),
L.R. 10 C.P. 733, and I entirely fail to see how the non- 
observance by the sheriff of the provisions of sec. 69 can in any 
possible way be said to be of a character contrary to the prin
ciples of the Act. To my mind the section, under every proper 
canon of construction is purely directory and an absolute in
justice will l>e done to the electors after the nomination papers 
had been received by the sheriff and pronounced by him to be 
in order, if because of his action in not requiring an oath as to 
the signatures to be taken, the election should be set aside.

With all possible respect, I am of opinion that so far as this 
ground is concerned the Judge was in error.

Having come to this conclusion I will now deal with the 
question of the irregularities that occurred after nomination 
proceedings took place, and the effect which the same have upon 
the election. In the first place I will refer to some cases which 
have a bearing upon the present application, and which lay 
down certain principles that should be followed.

In the case of Jenkins v. Brecken (1883), 7 Can. S.C.R. 247, 
it was proved that the deputy returning officer had placed his 
initials on a counterfoil before giving the ballot paper to the 
voter, and afterwards previous to his putting the ballot in the 
ballot box had detached and destroyed the counterfoil, and that 
the ballots used were the same he had supplied to the voters. It 
was held that the deputy returning officer having had the means 
of identifying the ballot papers as being supplied by him to the 
voters, and the neglect of the deputy returning officers to put 
their initials on the back of these ballot papers not having 
affected the result of the election or caused substantial in-
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justice did not invalidate the election. At p. 262 Ritchie, C.J., 
said:—

“No doubt it is the duty of all officers engaged in the holding 
of an election to inform themselves fully of the provisions of 
the statute under which they are acting, and to be most careful 
to comply strictly with all requirements of the law, but though 
they did not do so it by no means follows all and every error 
they may commit or mistakes they may make necessarily in
validate the election and disfranchise the electors.”

In giving judgment in the same case Strong, J., referred to the 
Monck Election case (1876), H.E.C. 725, in which it was held 
that the neglect or irregularities of the deputy returning officers 
will not invalidate an election unless they have affected the result 
of the election or caused some substantial injustice. Blake. 
V.-C., in the course of his judgment said at pp. 727, 728:—

“I do not think I should lightly disfranchise so large a body 
of the electors, nor should I lightly say the irregularity is of 
such a nature as to disfranchise and this disfranchisement being 
so general, the whole matter must be set at large and a new 
election ordered. I am of opinion that, under this clause, ir
regularities of the nature here relied upon, in order to invalidate 
the election must be substantial and not mere informalities. That 
the informality must be of such a nature as that it may reason 
ably be said to have a tendency to produce a substantial effect 
upon the election.”

Blake, V.-C., also referred to the Hackney case (1874), 31 L.T. 
(N.S.) 69 at p. 72, quoting Grove, J., to the following effect:—

“An election is not to be upset . . . it is not to be upset 
because the clock at one of the polling booths was five minutes 
too late, or because some of the voting papers were not delivered 
in a proper manner, or were not marked in a proper way. Tin- 
objection must be something substantial, something calculated to 
affect the result of the election.”

And the Vice-Chancellor adds:—
“It must also be borne in mind that if the Court lightly inter

feres with elections on account of errors of the officers employed 
in their conduct, a very large power may thus be placed in the 
hands of these men. That which arises from carelessness to 
day may be from a corrupt motive to-morrow, and thus the 
officer is enabled, by some trivial act or omission, to serve some 
sinister purpose, and have an election avoided, and at the same 
time to run but little chance of the fraudulent intent being 
proved against him.”

In the case of Ackers v. Howard (1886), 16 Q.B.D. 739.

2
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Hawkins, J., in delivering the judgment of the Court, which was 
to the effect that a ballot paper which conformed in every respect 
to the requirements of the Aet was not void because it had not 
on the face of it the official mark directed by that Act to be 
marked on both sides of the ballot paper, said at p. 746 :—

“In considering the construction to be put upon the various 
provisions of the Ballot Act, it should be borne in mind that no 
enactment contained in it affects the franchise; the Act relates 
to procedure alone. The right to vote exists exactly as it did 
before the Act was passed; that Act merely directs the mode 
in which the vote shall be given, the main object of it being 
to ensure, as far as possible, secrecy.”

A leading case on this subject is that of Woodward v. Sarsons 
1875 . LJL 10CP. 733, H LJ. C.P 283. It vm Md 

in that case that although a parliamentary or municipal election 
will be void by the common law of Parliament if it be so con
ducted that either there be no real electing by the constitutency 
at all or it be not really conducted under the subsisting election 
law, which is now an election by ballot, yet if there be no reason
able ground to believe that a majority of electors may be pre
vented from voting in favour of the candidate the}7 prefer, and 
if the election be substantially an election by ballot, the election 
will not be void by the common law of Parliament, notwith
standing there may have been mistake or misconduct in the use 
of the machinery of the Ballot Act. In the course of his judg
ment, Coleridge, C.J., said at pp. 743, 744, 745 (L.U. 10 C.P.)

“We are of opinion that the true statement is that an election 
is to be declared void by the common law applicable to parlia
mentary elections if it was so conducted that the tribunal which 
is asked to avoid it is satisfied as a matter of fact either that 
there was no real electing at all or that the election was not 
really conducted under the subsisting election laws. As to the 
first, the tribunal should be so satisfied, i.e., that there was no 
real electing by the constituency at all, if it were proved to its 
satisfaction that the constituency had not in fact had a fair and 
free opportunity of electing the candidate which the majority 
might prefer. This would certainly be so if a majority of the 
electors were proved to have been prevented from recording 
their votes effectively according to their own preference, by 
general corruption or general intimidation, or by being pre
vented from voting by want of the machinery necessary for so 
voting, as by polling stations being demolished or not open, or 
by other of the means of voting according to law not being 
supplied or supplied with such errors as to render the voting 
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by means of them void, or by fraudulent counting of votes or 
false declaration of numbers by a returning officer, or by other 
such acts or mishaps. And we think that the same result should 
follow if by reason of any such or similar mishaps the tribunal 
without being able to say that a majority had been prevented 
should be satisfied that there was reasonable ground to believe 
that u majority of the electors may have been prevented from 
electing the candidate they preferred. But if the tribunal should 
only be satisfied that certain of such mishaps had occurred but 
should not be satisfied either that a majority had been or that 
there was reasonable ground to believe that a majority might 
have been prevented from electing the candidate they pre
ferred, then we think that the existence of such mishaps 
would not entitle the tribunal to declare the election void 
by the common law of Parliament. This, we think, is tin- 
result of comparing the judgments of Grove, J., at Hackney, 2 
O’M. & II. 77. 81, and Dudley, 2 O’M. & II. 115, 121, with the 
judgment of Martin, B., at Salford, 1 O’M. & II. 133, 140, ami 
of Mellor, J., at Dolton, 2 O’.M. & II. 138, 142, all of which judg 
ments are in accordance with, but express more accurately, tin- 
grounds of the decisions in Parliament, in the older cases of 
Norfolk, 9 Journ. 631 ; Ilcyw. Co. 555 (n), Morpeth, 1 Doug. El. 
C. 117, Pontefract, l Doug. El. ('. 377. Coventry, P. & Kn. at : 
338 ; C. & R. at p. 276, New ltoss, 2 P.R. & I). 188, and Drogheda, 
W. & I). 206; and the Drogheda case, 1 O’M. & II. 252, 257,—all 
of which are mentioned in Rogers on Elections, 10 ed. 365 et se«j.

As to the second, i.e., that the election was not really con 
ducted under the subsisting election laws at all, we think though 
there was an election in the sense of their having been a selection 
by the will of the constituency, that the question must in like 
manner be whether the departure from the prescribed method 
of election is so great that the tribunal is satisfied as matter of 
fact that the election was not an election under the existing law. 
It is not enough to say that great mistakes were made in earn 
ing out the election under those laws; it is necessary to be abb- 
to say that either wilfully or erroneously the election was not 
carried out under those laws but under some other method. 
For instance, if, during the time of the old laws, with the con
sent of a whole constituency, a candidate had been selected by 
tossing up a coin or by the result of a horse race, it might well 
have been said that the electors had exercised their free will, but 
it should have been held that they had exercised it under a law 
of their own invention, and not under the existing election laws 
which prescribed an election by voting. So now, when the
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election is to be an election by ballot, if either wilfully or erron
eously a whole consistency were to vote, but not by ballot at 
all, the election would be a free exercise of their will, but it 
would not be an election by ballot and therefore not an election 
under the existing election law. But if, in the opinion of the 
tribunal, the election was substantially an election by ballot, then 
no mistakes or misconduct, however great, in the use of the 
machinery of the Ballot Act, could justify the tribunal in declar
ing the election void by the common law of Parliament.”

Having regard to these authorities and many others which l 
have consulted, including Wilson v. Ingraham (1895), 64 L.J. 
(Q.B.) 775, 72 L.T. 796; the Islington ease (1901), 5 O’M. & II. 
120; the Pembroke case, [1908] 2 lr. 433; and the Drogheda 
case (1874), 2 O’M. & II. 201 at p. 210, I have come to the con
clusion that before the election can be set aside and a new 
election ordered it must be shewn that the irregularities are 
substantial and not merely informalities, and must be of such 
a nature as that they may reasonably be said to have a tendency 
to produce a substantial effect upon the election. And in this 
connection I may say that 1 am very much impressed with the 
language of Blake, V.-C., in the Monck case where he points out 
that that which arises from carelessness to-day may he from a 
corrupt motive to-morrow, and an officer enabled by some trivial 
act or omission may serve some sinister purpose and have an 
election avoided.

I am further of opinion that the irregularities complained of 
must be of such a character as to satisfy the Court that either 
there was no real electing at all or that the election was not 
conducted under the subsisting election laws, and I believe that 
that is the conclusion that was come to by Barry, J. In other 
words it must be proved that the constituency had not in fact a 
fair and free opportunity of electing a candidate whom the 
majority might prefer, and that the non-observance of the rules 
or forms must be so great as to satisfy the Court that it affect or 
might have affected the majority of the votes, or in other words 
the result of the election. I might add that in this case there is no 
dispute as to the fact that the election was held by ballot, and 
there is no contention that the secrecy of the ballot was violated 
in any way.

Now what are the irregularities complained of in the present 
case, and do they bring it within the principles which have been 
laid down in the cases which I have cited. Before, however, 
giving a list of those irregularities that have been complained 
of, I may say that in my opinion irregularities are not cumula-
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live in their effect and that it cannot be said that one irregularity 
that is not fatal becomes fatal when it is accompanied by other 
irregularities which taken alone would be equally harmless. 
The irregularities as stated by Barry, J., at p. 23 of his judg
ment, I find to be as follows:—

1. The returning officer did not before entering upon his 
duties take the oath of office as prescribed by the New Bruns
wick Election Act, sec. 60. 2. No election clerk was appointed 
and sworn under sec. 61. 3. In 18 cases out of the 28 the
precepts of appointment of the deputy returning officers 
(Form (vt) do not state the polling sub-districts for which the 
deputy returning officer is appointed. In two cases he did not 
appoint the deputy returning officers but deputed another to 
do so. 4. Although the returning officer in his evidence 
swears that he swore all the returning officers whom he ap
pointed, and the form of oaths signed but not sworn to put in 
evidence would seem to verify this—he made no written record 
of his having done so. 5. In 19 cases there was no oath in 
Form II. nor the certificate in Form S. of such oath having been 
taken, returned with the poll books and the voters’ list and 
other documents used in the election, as required by the Elec
tion Act. 6. In 23 cases the returning officer did not make 
the entry of the number of voters whose names appear on the 
poll book as having voted, as required by sec. 116 of the Elec
tions Act. 7. In 7 cases the oath of the deputy returning 
officer after the close of the poll (Form FF) was not suh 
scribed by the deputy returning officer or was in other respects 
incomplete. 8. In one case the jurat to the deputy returning 
officer’s oath was signed by the poll clerk. 9. In 8 case> 
there were no voters’ lists returned with the ballot box. 10 
In 16 cases the returned ballots were not sepirated, but all 
loose in large containers. 11. In 19 cases the voters’ lists 
returned with the poll book were not certified as official by the 
sheriff. The returning officer has indeed sworn that in no case 
did he furnish the sheriff’s official lists to the deputy returnin', 
officer. In most cases the lists furnished were simply certifie»I 
by the secretary-treasurer of the county. In one case the list 
was furnished by the deputy returning officer who happened to 
be the revisor; in another the list was obtained from the candi 
dates’ election committee room and in the case of the eight 
Campbellton polls the lists were furnished by M. A. Kelly, and 
were divided among the 8 returning officers alphabetically with 
out reference to the returning officer at all. 12. In 8 casc> 
the oath of the deputy returning officer (Form FF) and the
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oath of the poll clerk (Form GO) were signed by the deputy 
returning officer and poll clerk, but no name was signed in the 
.jurat. 13. In 3 cases the appointment of the poll clerk does 
not specify the polling sub-district for which he was appointed.

14. In 11 cases the appointment and oath of poll clerk are 
incomplete or irregular. 15. In 2 cases the forms FF and GO 
are not filled in. 16. In 5 cases there is no appointment of *i 
pull clerk. 17. In 7 cases there is no warrant of appoint
ment of deputy returning officer. 18. In one case the ballots 
returned were tied in one bag, but not in any container. 19. 
In one case ballots tied in one packet and enclosed in one con
tainer. 20. In one case the ballots were in one container but 
not enclosed in small envelopes. 21. In one case an uncerti
fied voters’ list not belonging to the poll was found in the 
ballot box. 22. In the election proclamation which the deputy 
returning officer issued on September 20, he gave notice that 
polls would be opened on election day at the polling sub
divisions which he mentioned in the proclamation. These 
were numbered from one to thirteen inclusive and were and 
are the polling subdivisions for the electoral district of Resti- 
gouche established by law. On election day, without any 
authority whatever or warrant of law that I can see, he opened 
and established or authorised and deputed others to establish 
and open 6 other polling subdivisions. These he numbered 41 j. 
5V4, 6l/g, 12Vi, 13Vi and 14, and either himself appointed or 
had others appoint deputy returning officers and poll clerk for 
them. These are not cases where the voters at a lulling sub
division exceeding 300, the returning officer is authorised by the 
81 sections of the Act to provide two or more polling stations 
for such subdivision, nor are they cases where new subdivisions 
having been established by Act of Assembly, or polling places 
not having been provided for, the sheriff is authorised under 
sec. 82 to provide lists and appoint polling places. In these 6 
cases the subdivisions were already established and polling 
places provided. The returning officer simply of his own 
volition, carved out of the existing established subdivisions, 
new ones, animated by the best of motives I have no doubt, that 
is, the convenience of the electors, but at the same time without 
any warrant or authority whatever; and if my conception of 
the Election Act be a correct one, in my opinion not a ballot 
deposited at either of those unauthorised subdivisions was a 
legal vote and one that should have been counted.

This is Barry, J.’s summing up of the irregularities in conse- 
quence of which he has decided that no election was held in
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conformity with the existing election laws. I have referred 
to the fact already that in the course of his judgment the Judge 
expressed the opinion that secs. 99 and 100 of the Election Act 
having been declared to be obligatory the intention of the law 
makers were that the rest of the Act should be construed as 
directory only, and therefore in his opinion it is clear that 
these irregularities in so far as they were violations of the 
Election Act were violations of provisions of the law that were 
not intended to be mandatory or obligatory, and therefore un
less they have affected the result of the election or caused some 
substantial injustice to be done would not have the effect of 
voiding it and disfranchising the electors. Irregularities there 
were no doubt, but as is stated in Woodward v. Sarsons 
(1875), L.B. i<> C.P. 788, it is not enough i<> my that 
great mistakes were made in carrying out the election. 
It is necessary to be able to say that either wilfully or 
erroneously the election was not carried out under exist
ing laws, but under some other method. One of the 
irregularities to which Barry, J., refers is the fact that the 
returning officer did not before entering upon his duties tac
tile oath of office as prescribed by the New Brunswick Election 
Act, sec. 60. This section requires the returning officer to 
take the oath of office and provides that the person administer 
ing such oath shall make a certificate thereof. The only person 
who knows whether this oath is taken is the sheriff himself. If 
he fails to do so and proceeds de facto to hold the election, how 
could it possibly be held that that being merely a direction for 
the guidance of the returning officer, was sufficient to avoid the 
election and practically disfranchise the electors, there being no 
fault on the part of the candidates or of the electors themselves.

So, too, with regard to the second irregularity, that no clerk 
was appointed and sworn under sec. 61, the same reasoning 
would apply, although in this case the sheriff swore that his 
son was appointed and acted as election clerk, but there is 
no written evidence of his having taken an oath. In the cas«- 
of Deane v. Magistrates of Haddington (1882), 9 Ct. of Sess. 
4 Series, 1077, it was held that the returning officer committed 
serious irregularities in violation of the rules of the Ballot Ac! 
1872 (Imp.), eh. 33, during the counting of the votes and in 
dealing with the voting papers afterwards, in consequence ot' 
which the votes of electors might have been disclosed. The 
Court, being of opinion that the election had been, notwit h 
standing the irregularities, conducted in accordance with the
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principles of the Act, held that there was no ground for void
ing the election.

As I have already stated, in my opinion irregularities are 
not cumulative in their effect and each irregularity must be 
dealt with by itself, and unless it can be shewn that some of the 
irregularities referred to by Barry, J., affected the result or 
caused some substantial injustice, I am of opinion that the 
petition must fail. It was claimed, however, by the able coun
sel for the petitioner, as follows “For instance, the respon
dent Diotte had a majority of 117 over Harrison and 118 over 
Labillois on the sheriff’s count, but when the voters’ list used 
in 13Vi was compared with the official list it was found to be 
1()8 names short. It was further found that excluding soldiers 
the names of 50 persons were found on the list used which were 
not on the official list, a difference of 218, much more than 
enough to over-balance Mr. Diotte’s majority. If the sheriff 
lmd certified the lists this could not have happened. There 
were 299 votes rejected by the deputy returning officer in count
ing. These should be open to examination on recount. By the 
irregularities in the conduct of the election that could not be 
done. The number affected by the illegal lists and the num
ber of rejected votes together amount to 517. Stewart’s 
majority over Harrison was only 463. It is impossible there
fore to say what the result would have been if the vote had 
been recounted. Then there were about 1,500 votes wasted in 
being cast for Labillois and Duncan, who were not candidates. 
If these votes had not been lost they would have entirely 
changed the result.”

I have already held that Labillois and Duncan were properly 
nominated. Therefore the argument about the 1,500 votes 
polled by them cannot prevail. So far us the statement that 
the votes rejected by the deputy returning officer should be 
open to examination and recount, it should be borne in mind 
that a recount was applied for and proved abortive, and that 
when the Judge of the County Court declined to proceed fur
ther with such recount, it was within that applicant’s right 
to have applied under the provisions of sec. 148 of the New 
Brunswick Elections Act to a Judge of the Supreme Court 
to command the Judge of the County Court to proceed with 
and complete such recount or final addition. This he did not 
do, and the present petitioner Anderson might have applied 
for a scrutiny under this petition but did not do so and in 
the absence of such a scrutiny it must be presumed that the 
ballots were properly counted.
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In view, however, of the contention raised by the counsel 
for the petitioner, I have considered it necessary to make a 
careful, and as far as I was able to do so thorough examination 
of the exhibits relating to poll 13Vsi in the parish of Grimmer 
and other polls. I will deal first with the voters’ list. This 
was a list returned in the ballot box, and no evidence was given 
with reference to it. Counsel for all parties by agreement made 
a summary of the contents of all the ballot boxes which sum
mary is set out at pp. 116 to 152 of the record. The fact that 
this list was returned in the ballot box raises the presumption 
that it was the list used, as it was the duty of the deputy return 
ing officer to return all documents used by him at the election. 
On comparing this with the official list it is evident that a page 
was missing from this copy, and that this page should have con
tained 53 names, beginning with the letter “L,” and 97 be 
ginning with the letter “M.” It should also have contained 
names under the letters “N” and “0,” 18 in all, but on in 
specting the documents from No. 14 Grimmer I find that these 
letters were voted on at that poll, so there is in question, it 
seems to me, only the names beginning with the letters “1/ 
and “M.” I have compared the entries in the poll book for 
No. 13l/k containing the names of those who actually voted, 
with the official list, and I find that 30 persons whose names 
commence with “L” and were omitted from the copy returned, 
and which were in the official list actually voted there, and 
that 54 persons whose names commence with the letter “M” and 
were on the official list also voted there. It would appeal 
therefore, that out of the 150 names which appear on tin 
official list but not on the list returned with the box, that 81 
voted. In the three districts in the parish of Grimmer there 
were over 1,170 names on the total list, out of which number 
some 652 appear by the returns to have deposited their vote 
and from this it appears that the proportion of the 150 name 
voting was even greater than the average for the parish. Under 
these circumstances it is evident to me that some document other 
than the insufficient list must have been used by the deput.x 
returning officer, and the result does not convince me that the 
imperfect list in any way affected the result of the election. 
In the Both well case (1884), 8 Can. S.C.R. 676, Ritchie, C..Î., 
looked at a ballot and referred to the entries in the poll book 
from which he drew the inference that a ballot might hav 
been wrongly marked by the voter and returned to the deputy 
returning officer as spoiled. Acting on similar lines I am 
forced to conclude that the deputy returning officer at tin
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poll must have had before him a list which was a correct copy 
of the official list, even though it is not certified by the sheriff 
as it appears from the evidence that none of the lists were so 
certified. Even if I am in error in this conclusion, the alterna
tive would be that the whole poll would have to be struck out. 
This would deduct 73 votes from Stewart, 71 from Diotte, 93 
from LeBlanc, 73 from Harrison, 51 from Labillois and 43 
from Duncan, and would alter the general result so as to give 
Stewart and Diotte a larger majority than appears from the 
sheriff's return.

Mr. Hughes contended that if the sheriff had certified the 
lists this error could not have happened, but this is by no 
means clear, as it is quite possible that by inadvertence and 
without any improper intention a sheet might have been 
omitted from the list, even though certified. He further con 
tends that 299 votes rejected by the deputy returning officers 
in counting should be deducted from the vote cast for the suc
cessful candidates on the ground that these should be open to 
examination and recount, and that by the irregularities in the 
conduct of the election that could not be done. I can see no 
reason why McLatehy, J„ could not have effectively counted 
the votes cast, and counted them in accordance with the statute 
but whether he did so or not would not in any way affect the 
right of the election Court to do so upon petition. All the 
ballots cast were available and are in evidence and could have 
been recounted by the Court if any application had been made 
to do so. In Jenkins v. Brecken, 7 Can. S.C.R. 247, the petition 
was brought to have the ballots scrutinised. I can see no reason, 
therefore, why the rejected ballots should in the absence of 
any evidence or investigation whatever, be presumed to have 
been improperly rejected, and it seems to me it is entirely im
possible to accede to the contention that they should be deducted 
from the votes that were counted for the respondents.

Counsel in the case agreed to a statement to the effect that 
there were 50 ballots cast by persons not entitled to vote. In 
some cases, as in that of Annie M. Lynch, who was entered on 
the poll book, 13*/^ Grimmer, while the name on the official list 
is Marie M. Lynch, it is very likely that there has been an 
error in making the entry, and there are other similar cases, 
but even if the total of 50 votes be deducted from the respon
dent it will not alter the general result—they will still have 
a majority.

Another objection is that Nos. 41/* Balmoral and 51/* Col- 
borne were improperly constituted, these parishes being divided
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territorially and not alphabetically. In the Greenock case 
App Dlv (lH69)t 1 O’M. & II. 246 at pp. 250, 251, Lord tiarcaple says, 

-— as to whether if there had been to any extent a contravention
Axiif.rkox 0f the statutory conventions that contravention should invali- 
Stkwart date the election : “I think that these statutory provisions arc 

and Diotte. of such a kind that it would require that something more 
should be made out than merely that they were transgressed in 
good faith and without any serious consequence, to invalidate 
the election.”

It seems to me that the sheriff in the case under consideration 
was endeavouring to provide facilities for the convenience of 
the voters in the different parishes. As far as I can see from 
the evidence his error in dividing the polls territorially instead 
of alphabetically is not shewrn to have caused a single voter to 
be misled, and it seems to me too much, in such a case to call 
upon the respondents to prove a negative by establishing the 
fact by evidence that no one was misled, and I do not think 
the cases cited can be authority for such a proposition. If it 
wrere necessary in cases such as the present, the respondent 
would have to call every voter on the list who had not voted, 
for the purpose of shewing that his failure to vote wTas not in 
consequence of the irregularity. In the Greenock case no sucli 
burden was sought to be established, nor was it contended in 
the East Clare case (1892), 4 O’M. & H. 162, where too short 
a time elapsed between nomination and polling. I think tin; 
rule to be deduced from Gribhin v. Kirker (1873), I.R. 7 C.L. 30. 
and cases of that class is that where an irregularity is shew’n 
by the petitioner to have affected some votes, the burden then 
rests upon the respondent to prove that the general result of 
the polling could not have been changed thereby.

No. 4 Balmoral and No. 5 Col borne were regular. They had 
the complete list of voters for their respective parishes 
Assuredly any voter in each of such parishes could have voted 
at such poll. The additions of 4l/> in Balmoral and 5*/> in 
Colborne did not take away that right, and there is no evidence 
that anyone was disfranchised thereby. If, however, I am 
wrong in this conclusion, and the votes in 4Vfc Balmoral and 
5J/> Colborne should be rejected the poll w'ould stand thus :

Stewart Diotte LeBlanc Harrison Labillois Duncan 
41/2 Balmoral 36 51 27 43 42 4
5l/s Colborne 42 14 85 73 113 36

78 65 112 116 155 40
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taking these from the sheriff’s returns of
2100 1763 1645 1646 1590 1063

leaves_____ 2031 1698 1533 1530 1435 1023
It will be seen, therefore, that the 50 votes improperly voted in 
the 8 polls, as agreed to by counsel, would not affect the general 
result if deducted from Stewart and Diotte. There is absolutely 
no process of computation except that suggested by Mr. Hughes 
of subtracting 168 names not on the paper found in the ballot 
1k>x of 18% Grimmer or the 299 rejected ballots, by which 
LeBlanc and Harrison can be said to have had a majority of 
votes. Of the 168 missing names it is clear, as I have pointed 
out, that 18 were not missing from the poll but were included in 
the list voted on in another poll. Of the 150 which remained, 
84 voted and were entitled to do so. It is therefore not clear to 
me why a number of persons who did not vote and who have not 
been shewn to have been prevented from voting by any irregu
larity, should be deducted, nor am I able to see any possible 
reason for deducting the rejected ballots.

This case, after all, is not one of majorities. If the petitioner 
succeeds, the seats will be declared vacant. It is therefore im
portant to consider the possible effect of the alleged irregulari
ties upon the expression of the vote of the electors, and so far 
as I am able to see after having given the matter the most care
ful study and investigation that I can, they have no effect at all 
beyond the 50 votes polled by persons whose names were not on 
any list and whose votes when deducted from the whole do not 
appreciably affect the result.

I have dealt with the principal irregularities, and I do not 
think it necessary to take up the others in detail, for I have 
come to the conclusion that none of these irregularities substan
tially affect the result of the election, and under the authorities 
which I have cited, and which I will not again refer to, as no 
substantial injustice was done I am of opinion that the appeal 
must succeed also on this ground.

I have referred in a previous part of this judgment to the 
effort that was made by an applicant to obtain a recount of the 
votes and of his failure to do so, as the Judge of the County 
Court was of opinion that he could not proceed with the re
count, and so stated, and further stated that he would not give 
a certificate to the sheriff as required by the Act. It seems to 
me that this was an abortive proceeding, and that when the 
sheriff was informed that the County Court Judge would not 
proceed with the recount or grant a certificate it was his duty
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to make a return to the provincial secretary, which he did. 
That return, made on November 6, as I before pointed out. 
declared that Stewart and Diotte were elected by a majority of 
votes. Barry, J., says that in his opinion that return was illegal 
and void by reason of its having been made before the return 
ing officer had received from the County Court Judge the result 
of the return and final addition of the votes, and declared that 
it was void, and ordered that it be set aside and avoided. I 
say with all possible respect that I cannot agree with this con 
elusion. It was the duty of the returning officer to make a 
return and if he had waited until he obtained a certificate froi i 
the Judge of the County Court, which certificate he (the Judge 
stated he would not give, no return would have ever been made 
to the writ and the county would have been without représenta 
tion during the term of the present House. It was open to the 
applicant for the recount, had he seen fit to do so, to make an 
application to a Judge of the Supreme Court to order the 
County Court Judge to proceed. This he did not do, and I 
cannot see why any duty of doing so was cast upon Stewart 
and Diotte, who had been declared elected by the sheriff and 
who were not interested in having the votes recounted. I can 
not find any power whatever vested in the provincial secretary 
to send back the return after it had been once deposited with 
him, and the fact that a second return was made practically 
by direction of that official does not to my mind alter the cas, 
at all. A second return to the same writ seems a most extra 
ordinary and unheard of proceeding. A return had l>ccn made 
and that having been made it seems to me that in so doing tin 
sheriff had discharged his duty. lie was functus officio so far 
as the matter was concerned, and could not be called upon 1<- 
make a corrected or a second return. If the return was in 
correct then it could be corrected, but only on application in 
the Courts, and if the sheriff returned, as he did return, Stewa 
and Diotte as the elected members for the county, it seems dear 
to me that if any of the electors or the candidates felt that an 
error had been made in so doing, or an injustice had been 
done them, it was open to them to take proceedings in the 
Court by the way of election petition or otherwise to have tin- 
matter corrected, and the return of Stewart and Diotte s t 
aside. The Pooh election case (1874), L.U. 9 C.P. 435, 43 L.L 
(C.P.) 209, has some application to the matter. In it at pj>. 
212, 213, Lord Coleridge says:—

“The words are ‘return has been made,’ and we are to det< 
mine what is their reasonable construction, and it seems !<•
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me that in doing so a consideration as to the consequence may 
fairly be taken into account, and that therefore we may sensibly 
put this construction, that the return is not made until it has 
been so made that the clerk of the Crown has had an oppor
tunity of acting upon it. If we say that the return is com
plete the moment the clerk of the Crown has had such oppor
tunity, we fix a point both for the member and those who may 
be interested in questioning the return.”

In this case the return was made and it was in the hands of 
the clerk of the Crown or the provincial secretary, and he had 
an opportunity of acting upon it, and the case I have cited lays 
down the principle that the return is complete when that event 
occurs. The result of not accepting the first return has been 
that Messrs. Stewart and Diotte were unable to be sworn in as 
members of the House of Assembly, and the county was with
out representation at the last session. I have said before that 
I think the Judge of the County Court should have proceeded 
with the recount. In my opinion it was possible for him to do 
so, and even though there were difficulties in the way and 
irregularities in some of the polls he should have made such a 
recount as could have been made under the circumstances using 
his best judgment in regard to the different matters that might 
come before him and the sufficiency and legality of the ballots 
that he was asked to count, and then given a certificate to the 
sheriff who would have made a return accordingly, and the 
matter could then have been taken to the Courts of the country 
by any candidate or elector who felt aggrieved.

In my opinion, having regard to all the circumstances of 
the case, for although there were many irregularities, there 
was nothing that substantially affected the result of the elec
tion, and the election was held, in my opinion, in conformity 
with the principles of the Elections Act of this Province. The 
appeal should be allowed with costs and the election of Stewart 
and Diotte be confirmed.

Appeal alloivcd.
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LOVETT v. COMM IN 8.

Quebec Superior Court, Bruncau, J. September 3, 1920.

Wills (§ IE—40)—Two wills of same person—Admission to probate 
—Quebec law.

There Is nothing In the law of Quebec which prevents two wills 
of the same person from being admitted to probate provided they 
ure not Inconsistent with each other.
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Petition for probate of a will, a former will of testator hav
ing been already probated. Petition granted.

Markey, Skinner and Hyde, for plaintiff.
Be lilac and Mailhiot. for respondent.
Brvneav, J. Considering that there is nothing in our law 

which prevents two wills of the same person to be probated, 
specially if they are not inconsistent with each other ; Howell " 
Probate Practice (ed. 2) p. 42; Cat fa v. Gilbert, Beauchamp. 
Jurisprudence of the Privy Council, vol. 1, p. 357 ; that the 
object of the probate is to give authenticity to- the 
copies of the will after summary proof is adduced thaï 
the formalities required by law for the making of a will 
have been fulfilled, without however pronouncing upon 
the validity of the document : Mignault vol. 4, p. 3(5 ; 
Doth grant probate of the said last will of the said 
late Thomas Lovett, senior, marked A and dated January 
2, 1917, and doth hereby order that the said will be do 
posited In the archives of the said Superior Court, at Mon 
treal, and be registered in the register of probates of the said 
Court, and that authentic copies of the said will be given, and 
according to law, with costs.

Petition granted.

REX v. LIMERICK; EX PARTE WOODS.
New Brunswick Supreme Court, Appeal Division, Hazen, C.J .

McKeown, C.J., K.B.D., and Grimmer, J. June 9, 1921.
Intoxicating Liquors ($111 A—55)—New Brunswick Intoxicating 

Liquor Art—Prosecution of Holder of Beer License for Keeping 
Liquor for Sale—First Offence—Proper Penalty.

A person holding a beer license in New Brunswick is entitled to 1' 
proceeded against for having liquor for sale contrary to the 
provisions of the Intoxicating Liquor Act 1916 (N.B.), ch. 2". 
under the provisions of sec. 181 of the Act, and when and :i 
found guilty is liable to a penalty for a first offence of not mo 
than $80 as provided by sec. 96. and in addition, under the 
provisions of sec. 182, to have the beer license taken awn 
A fine for $200 imposed by a Magistrate under the provisions 
of sec. 92 is clearly in excess of the amount which should 1»“ 
imposed upon one holding a beer license and who is convie!' <1 
of a first offence under sec. 181, and such conviction will be 
quashed.

APPLICATION by way of certiorari to quash a convi
tion under the New Brunswick Intoxicating Liquor A t.
Conviction quashed.

P. J. Hughes shews cause against a rule nisi.
J. J. F. Winslow in support of rule.
The judgment of the Court was delivered by
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Section 96 provides that everyone who offends against 
sec. 181 shall oil summary conviction be liable to a penalty 
of not less than $20, nor more than $80, and in default of 
immediate payment to imprisonment for a period of not 
less than 10 days nor more than 2 months, and for a sec
ond offence to a penalty of not less than $25, nor more 
than $100, and in default to imprisonment for a term not 
less than 2 months nor more than 4 months. It is con
tended that the penalty imposed by the Magistrate was in 
excess of that provided by this section, and that therefore 
the Magistrate acted wholly without jurisdiction.

The counsel who shewed cause claimed that the pro
ceedings against Mrs. Woods were not necessarily under 
sec. 181 of the Act, but might have been taken under sec. 
5, which provides that no person shall within the Prov
ince keep for sale any liquor without having first obtained 
a wholesale license or a retail license authorising him so 
to do, and that the appropriate penalty for a violation of 
the provision contained in sec. 5 was to be found under 
sec. 92, which provides a penalty for an offence against 
the provisions of sec. 5 for a first offence of not less than 
$50, nor more than $200 which is the penalty imposed by 
the Police Magistrate in the present case, and he further 
claimed that in any event, if there was any question about 
the matter it was remedied by sec. 182 of the Act, which 
provides that “Any holder of a beer license . . . shall be

Hazcn, C.J. :—Clara A. Woods, the holder of a beer li
cense issued to her under the name of the Enterprise Bot
tling Co. by the chief inspector under the Intoxicating 
Liquor Act, 1916, (N.B.) ch. 20, was on December 8, 1920, 
convicted before Walter Limerick, Esq., Police Magistrate 
of the City of Fredericton, of a first offence against the 
Intoxicating Liquor Act, 1916, for keeping liquor for sale 
in the city of Fredericton on October 29, 1920, and it was 
adjudged that she pay a penalty of $200 and costs or be 
imprisoned for a period of 6 months. Section 181 of (he 
Intoxicating Liquor Act, 1916, ch. 20, as amended by ch. 
22, sec. 10, of the Acts of 1917, provides that “a ‘beer li
cense’ shall be construed to mean a license for selling, bar
tering or trafficking by retail in such drinkable liquids as 
are classed by this Act as non-intoxicating, but no such 
license shall authorize the sale or keeping for sale of any 
beverages which are in fact intoxicating, malt or spir
ituous."
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subject to the penalties provided by this Act for selling 
or keeping liquors for sale, and in addition thereto upon 
a conviction for such an offence the chief inspector shall 
cancel his beer license.”

The question is one that is not free from difficulty, but 
in my opinion the provisions of sec. 182 providing as afore
said should be construed in the case of a beer licensee a 
having reference to the penalty provided in sec. 96, with 
the additional penalty of the cancellation of the beer li
cense being provided for. The words “penalties provided 
by this Act for selling or keeping liquors for sale" it secm- 
to me to have as much reference to an offence under sec. 181 
as they have to an offence under sec. 5, and Mrs. Woods 
being the holder of a beer license, in my opinion, should be 
proceeded against if she is charged with having liquor for 
sale, under the provisions of the first named section. I 
do not think that the difficulty which is involved in the 
present case is cured by the provisions of sec. 182, ami 
having regard to th rights of the subject I am of opinion 
that a person hold g a beer license should be proceeded 
against under the provisions of sec. 181 and when and ii 
under sec. 5, where the penalty is greater, and it seems to 
me that there has been an attempt on the part of the 
draughtsman of the Act, though he has not made his mean 
ing very clear, to distinguish between the case of violatin' 
in the case of the holder of a beer license, and of another 
who is not in that position, and that if Mrs. Woods, beins 
the holder of such a license is proceeded against for keei 
ing liquor for sale she has a right to be so proceed* ! 
against under the provisions of sec. 181 and when and if 
found guilty is liable to a penalty for a first offem 
of not more than $80, as provided by sec. 96, and in addi
tion, under the provisions of sec. 182, to have her beer 
license cancelled. As the fine of $200 imposed by the Mag
istrate was under the provisions of sec. 92, and is clearly 
in excess of the amount which, if I am right, should hr 
imposed upon one holding a beer license and who is con
victed for a first offence under the provisions of sec. 181, 
I am of opinion that having regard to the judgments of 
this Court in the Broderick case, (1920), 52 D.L.R. 397, 
Can. Cr. Cas. 88, 47 N.B.R. 344, there should be a rule ab
solute for certiorari and a rule absolute to quash the 
conviction.

Conviction quashed.
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BARBOl R v. MOORK.

Saskatchewan Court of Appeal, Haultain, C.J.8., Turgeon and 
McKay, JJ.A. November /.}, 1921.

Sale (8 IIID—75)—Of animai.r subject to lien—Registration of note
IN DISTRICT IN WHICH ANIMAL IS KEPT—REMOVAL OK ANIMAL TO
UfOTHER DISTRICT l "it PURPOSES "l PA8TURAOI FAILURE OP
OWNER TO COMPLY WITH SEC. 3 (2) OF CONDITIONAL 8ALES ACT -
Failure of person removing to notify—Subsequent purchase
BY PERSON HAVING NOTICE OF LIEN—RIGHTS OF PURCHASER.

The duty under the Conditional Sales Art, R.S.S. 1920, sec. 3 
(5), ch. 201. of notifying the owner of the removal of an animal 
which is subject to u lien of its removal out of the district in 
which the lien note is registered is upon the purchaser and not on 
the person who actually removes the animal under such pur
chaser’s instructions for the purpose of pasturing it for such pur
chaser and although the person pasturing the animal had notice 
of the lien, he acquires title to the animal free from the lien if he 
purchases it in good faith and for valuable consideration after its 
removal and when it is in a district where the lien note has not 
been registered in compliance with sec. 3 (2) of the Act.

I Ferric ▼. Mcikle (1915), 23 D.L.R. 269, followed.]

Appeal by plaintiff from the judgment at the trial of an 
action on a lien note. Affirmed.

D. Buckles, K.C., for appellant; F. L. Bastedo, for respondent.
The judgment of the Court was delivered by
Trim eon, J.A. In October, 1917, the appellant sold the 

horse in question to one Draper, taking from Draper a lien 
note which was duly registered in the Swift Current Registra
tion district, where the parties resided and the horse was kept. 
In the spring of 1918 Draper gave the horse to the respondent 
to pasture, and it remained in the respondent’s custody until 
it was finally disposed of by him as will be noted later. About 
June, 1919, the appellant informed the respondent that he held 
a lien note on this horse of Draper’s. In July, 1919, the respon
dent removed the horse, with some other horses he was pastur
ing, to grazing land which he had near Montmartre in the regis
tration district of Regina, where it remained until March, 1920. 
In this latter month, the respondent, having an account against 
Draper of $48 for pasturing the horse and $5 for the amount of 
a veterinary surgeon’s bill paid by him, agreed to buy the 
horse from Draper for $95, paying him the balance of the pur
chase price in oats ; and the sale was made on these terms. 
Subsequently the respondent sold the horse to one Floss.

The appellant did not comply with sub-sec. 2 of sec. 3 of ch. 
201, R.S.S. 1920, The Conditional Sales Act, by registering the 
lien note in the office of the Regina registration district within 
60 days after its removal to that district, as required by that 

9—62 D.L.R.
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section. When the respondent purchased the horse from 
Draper in March, 1920, this lien note was registered in the 
Swift Current district only.

Upon these facts I think I am bound to nold, upon the 
authority of Ferrie v. Meikle (1915), 23 D.L.R. 269, 8 S.L.lt 
161, and Lanston Monotype Machine Co. v. Northern Publishing 
Co. (1921), 61 D.L.R. 16, 14 S.L.R. 371, that the respondem 
purchased the horse from Draper “in good faith and for valu 
able consideration” and that the property in it passed to him 
free from the appellant’s claim under his lien note.

Sub-section 5 of sec. 3 of ch. 201 aforesaid provides that 
person removing a chattel which is subject to a lien note out of 
the district in which the note is registered shall give the owner 
notice of such removal. It is contended in this case that the 
respondent, before removing the horse to Montmartre, should 
have notified the appellant, and that, not having done so, he 
cannot, as a purchaser, derive any protection from the far* 
that the note was not registered in the Regina district. I do 
not agree with this contention. At the time of the removal the 
defendant was pasturing this animal for Draper. He took it 
to Montmartre apparently with Draper’s knowledge and upon, 
at least, his implied instructions, and the duty of notifying the 
plaintiff was Draper’s and not the defendant’s.

The appeal should, I think, be dismissed with costs.
Appeal dismiss» /.

R«* MOTHERWELL Ltd.; Ex parte MORRIHON.

Ontario Supreme Court in Bankruptcy, Orde, J. June 9, 1921. 
Solicitors (§ IIC—SO)—Right of authorised trustee to production

OF DOCUMENTS WHICH ARE SUBJECT TO A LIEN OF THE DE H TOI. 
SOLICITOR.

The solicitor has a right to a lien on the documents of his 
client, but If third persons have a right to call on the client to 
produce them, the lien of the solicitor cannot debar them that 
right. An authorised trustee has, in respect to documents in the 
hands of the debtor's solicitor the same rights as a creditor of the 
debtor would have. The order to produce may be “subject to the 
solicitor's lien," and in that case the documents at the close of he 
administration of the estate should be returned to the solicitor 
and not retained by the trustee under R. 110.

[See Annotations of Bankruptcy Act of Canada, 53 D.L.R. 135. 
Rules 40, 43, 110, 145; Bankruptcy Act Amendment Act, 59 D.L.R. 
1.1

Appeal by the solicitor from the judgment of Holmes tl. 
Registrar in Bankruptcy, which is as follows:—

“The authorised trustee (Osier Wade) applies for the «le-
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livery to him of the charter, minute book, and the share certifi
cate book, of the debtor company and the atlas of the peat bogs 
owned by the company, and such other books as the trustee may 
he held entitled to. The documents in question came into the 
possession of Mr. Frank Morrison, the former solicitor of the 
company, prior to the assignment, and he claims a lien thereon 
for costs due to him by the company, and incurred prior to the 
assignment, and objects to produce them.

By R. 145 (53 D.L.R. 226), “No person shall, as against the 
trustee, be entitled to withhold possession of the books of 
account belonging to the debtor or set up any lien thereon.”

By R. 40 (53 D.L.R. 210), “The Court may * # * order the 
attendance of any person for the purpose of producing any 
writings or other documents named in the order, which the 
Court may think fit to be produced.”

By R. 43 (53 D.L.R. 211), it may by an ex parte order direct 
the examination or cross-examination of persons for the pur
pose of discovery of documents.

These rules appear to be made for the purpose of carrying 
out the provisions of sec. 56, sub-secs. (4) and (5) of the Act. 
1919 (Can.), ch. 36.

With regard to books of account, if any, in Morrison’s posses
sion belonging to the company, R. 145 expressly excludes any 
right to a lien on them. But it is claimed that books and docu
ments which do not come within that category are subject to 
the solicitor’s lien and cannot properly be ordered to be pro
duced or delivered to the trustee except upon the terms of pay
ment of the solicitor’s bill of costs.

The right of a solicitor to a lien on the documents of his 
client which come to his hands in the course of his employ
ment is a well recognised right, and one which, as Lord Romilly, 
M.R.. remarked in In re Moss (1866), L.R. 2 Bq. 345, 35 L.J. 
(Ch.) 554, is for the benefit of clients as it often enables or 
induces solicitors to carry on proceedings for the client which 
they might otherwise be unwilling to do; but it is a right which 
is subject to certain qualifications.

The right of a solicitor in documents in his possession cannot 
exceed that of his client, and if third persons have a joint in
terest in them, or for any other cause have a right to call on 
the client to produce them, the lien of the solicitor cannot de
bar them of that right: Furlong v. Howard (1804), 2 Sch. & 
Lef. 115.

The solicitor’s lien creates no charge upon the property, if 
any, to which the documents relate, it is not like an equitable
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mortgage by deposit ; the lien is merely a passive right of re 
tainer, and cannot be actively enforced as in the case of othei 
liens. So long as it exists it has been held that the solicitor 
can withhold the documents from inspection by his client, or 
anyone claiming under him : In re Biggs and Roche (1897), 102 
L.T. Jo. 364; although it has been held that the client can by 
subpoena duces tecum served on the solicitor compel him as a 
witness to produce them in evidence in support of the client 
case : see Hunter v. Leathleg (1830), 10 B. & C. 858, 109 E.lî. 
667, 8 LJ. (K.B.) 274.

Where the client is adjudged bankrupt, or makes an author 
ised assignment, the trustee is representative not only of tin* 
client but also of his creditors ; he is therefore not claiming only 
through the client but also as representative of his creditors.

Speaking of the winding-up provisions of the Companies 
Act, 1862, Lord Ilatherley, L.C., in In re South Essex, etc., Co.: 
Ex parte Paine (1869), L.R. 4 Ch. 215, at p. 216, said:—

“The former Acts did not interfere directly with the rights 
of creditors, who were allowed to go on with their actions until 
they were stayed by the Court, but by the last Act the rights 
of creditors were largely interfered with, they were prevented 
from suing, and were compelled to come in under the wind in 
up. The official liquidator had therefore now to act for the 
benefit of creditors as well as of the shareholders.”

And Rigby, L.J., in In re Hawks; Ackerman v. Lockhart, 
[1898] 2 Ch. 1 at p. 14, 67 LJ. (Ch.) 284, said:-

“This is an express decision of the Lord Chancellor that a 
creditor is not a person who claims through or under the client 
so as to be in the same position with him, but is a person claim
ing hostilely to him so as to be entitled to the full benefit of 
Lord Redesdale’s statement of the law in Furlong v. Howard, 
2 Sell, it Uf. 116.M

And the judgment in Furlong v. Howard, supra, to which 
he refers, was to the effect that though a solicitor may have a 
lien on a deed for his costs yet if his client is bound to produce 
it for the benefit or at the instance of a third person so also is 
the solicitor.

The observations of Lord Ilatherley to which I have referred, 
though directed to the effect of the English Companies Act, 
1862 (Imp.), ch. 89, appear to me to apply with equal force to 
the position of a trustee under a receiving order: see the Bans- 
ruptcy Act, sec. 7 ; but whether they are equally applicable to 
a trustee under an authorised assignment may perhaps be open 
to question, inasmuch as sec. 7 appears to be limited to the
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case of a receiving order and does not in terms extend to the 
case of an authorised assignment ; and it is possible that there 
is no power to stay actions by creditors where merely an assign
ment is made. But, notwithstanding this fact, it appears to 
me that under an authorised assignment the trustee is for the 
purpose of the realisation and administration of the estate the 
representative not only of the assignor but also of the creditors. 
It is true that in the case of a receiving order the trustee is 
the nominee of the Court and the administration of the estate 
in that case may be said to be carried on practically in Court 
by the trustee in the same way as an administration of an 
«•state under ordinary civil jurisdiction of the Court, whereas 
under an assignment authorised by the Act the administration 
of the estate is being carried on as it were out of Court. At 
the same time, although that may be true, the administration 
is more or less under the supervision of the Court; appeals to 
the Court from the trustee’s decisions acting under an assign
ment are authorised, he must come to the Court if he wishes 
to he discharged from his trust, and when doing so must give 
an account of his administration.

Although therefore the trustee under an authorised assign
ment is not appointed in the first instance by the Court, he is 
nevertheless just as amenable to the jurisdiction and control 
of the Court as if he were. Even a trustee appointed by a 
receiving order, may be subsequently changed and a substitute 
appointed by the creditors if they see fit. In which case the 
substituted trustee is no more the nominee of the Court than 
a trustee under an authorised assignment, though equally sub
ject to the control and supervision of the Court ; and by sec. 17 
(2) it is expressly provided that a trustee (and that word in
cludes I think not only a trustee under a receiving order but 
also a trustee under an authorised assignment) shall in relation 
to and for the purpose of acquiring or retaining possession of 
the property of the debtor be in the same position as if he were 
a receiver of the property appointed by the Court and the 
Court may on his application enforce such acquisition or re
tention accordingly.

If, as I assume, a trustee under an authorised assignment 
does represent the creditors his rights in regard to documents 
in respect of which a lien is claimed by the debtor’s solicitor 
must he determined having regard to that; fact. If a creditor 
for the purpose of establishing his claim against the debtor 
would be entitled to call for the production of the company's
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charter notwithstanding the lien, then the trustee may requin 
its production notwithstanding the lien.

If for enforcing his claim the creditors could examine th« 
debtor and inquire into the property he owns and the mean 
he has of satisfying his claim and for that purpose may cal! 
for the production of the debtor’s title deeds and other docu 
inents relating to his property notwithstanding the solicitor 
lien, so may the trustee.

If in the case of a company he could call for the production 
of the minute book or the share register for the purpose <> 
ascertaining the shareholders and what if anything is owin 
from them to the debtor company notwithstanding the sol ici 
tor’s lien, so may the trustee.

It therefore becomes necessary to inquire what are the rights 
of creditors in reference to documents of the debtor which are 
subject to a lien of the debtor’s solicitor.

In the first place I may refer to the judgment of Lord Rede 
dale, L.C., in Furlong v. Howard, already mentioned. Though 
a solicitor may have a lien on a deed for his costs yet if li s 
client is bound to produce it for the lienefit of a third party >-i 
is also the solicitor. 1 know this is not so understood in genei I 
but the common opinion that the solicitor may withhold it from 
all parties, in such a case, is erroneous. The right is only li 
tween him and his client. In that case the deed in question on 
the application of the plaintiff was ordered to be lodged with 
an officer of the Court, the deed being one which the defendant 
was bound to produce and on which his solicitor claimed a lien. 
In Belaney v. Ffreach (1873), L.R. 8 Ch. 918, 43 L.J. (Ch.) 31:. 
a settled estate was being administered b> the Court and a re
ceiver was appointed; one of the parties interested in the estate 
had before suit placed plans and other documents relating to 
the estate in the hands of his solicitor and the solicitor claim ■ 1 
a lien thereon; but the Court ordered them to be delivered up 
to the receiver notwithstanding the lien on thv ground that the 
other parties were interested in the documents and entitled to 
production thereof by the client of the solicitor.

In In re Toleman and England; Ex parte Bra.nble (1880), 
13 Ch. D. 885, 42 L.T. 413, a partnership deed of a firm wlin li 
had become bankrupt was ordered to be produced to the trus
tee for inspection notwithstanding the lien of the solicitor; but 
according to the decision in the South Essex case, supra, he 
would appear to have been also entitled to the delivery \ of 
the document. The case, however, at any rate is authority or 
ordering in the present case the production of the charter.
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Hunter v. Leathley, supra, was an action at law on a policy 
of insurance, and a broker, served with a subpoena duces tecum, 
was called as a witness by the plaintiff at the trial to produce 
the policy, which he refused to do, until paid premiums ad
vanced by him and for which he claimed to have a lien on the 
policy. Lord Tenterden, C.J., who presided at the trial ordered 
him to produce it “inasmuch as he would not thereby be de
prived of his lien,’' and the full Court subsequently refused to 
grant a rule against his decision on that point. This was a 
strong case because it was the person who was liable for the 
amount of the costs in respect of which the lien was claimed 
who was calling for the production of the policy.

In Hope v. Liddell (1855), 7 De U. M. & (1. 331, 44 E.It. 129, 
3 Eq. R. 790, a solicitor was subpoenaed as a witness in a suit 
in equity and called on to produce a deed on which he claimed 
to have a lien for the costs of preparing it; the clients for whom 
he acted were dead, and he objected to produce it except on 
payment of his costs; but on the application of the defendants 
in the action the Court ordered the solicitor to produce the deed. 
From this order the solicitor appealed, and in the course of the 
argument Knight-'truce, L.J., asked the counsel for the appel 
lant:—“Can a lien on a document give a witness greater priv
ileges as to withholding it than the absolute property in it would ! 
If it were the witness’s property, and contained material evi
dence, could he refuse to produce it?”

Counsel for the appellant did not venture to say that he could.
The appeal was dismissed by Knight-Bruce and Turner, L.JJ.
In In re Hatches, Ackerman v. Lockhart, supra, the foregoing 

eases are referred to with approval and Lindley, M.U., said at

“A solicitor’s lien is simply a right to retain his client’s docu
ments as against the client and persons representing him. As 
between the solicitor and third parties, the solicitor has no 
greater right to refuse production of documents on which he has

lien than his client would have if he had the documents in his 
• wn possession. The principle is as applicable at law as it is in 
equity. Accordingly, it has been long settled that if a solicitor 
is required by his client to produce documents under a subpoena 
•luces tecum the solicitor can refuse to do so if he has a lien on 
them [but see contra Hunter v. Leathley, supra] but that the 
lien is no answer to a demand for their production by a third 
party."

In that case, which was for the administration of the estate

Ont.

8.C.

Moth kb- 
wkli. Ltd. ;
Ex PAHTK 
Morrison,



136 Dominion Law Retorts. [62 D.L.R.

Ont.

EE
Re

Motheb- 
well Ltd.;
EX PABTl 
Mokbison.

of a deceased person, the conduct of which had been given to 
a creditor, a question arose whether steps should be taken to gel 
in a debt due to the estate, and to determine that question it wa > 
necessary to see some of the documents in the hands of a solicitor, 
who had been the solicitor for the deceased and who claimed a 
lien for costs; but Kekewich, J., ordered the solicitor to produc** 
the documents for perusal by the creditor having the conduct of 
the cause and his order was affirmed by the Court of Appeal 
(Lindley, M.R., and ltigby and Williams, L.JJ.)

In lie Capital Fire Ins. Ass’n. (1883), 24 Ch.D. 408, 53 L.J. 
(Ch.) 71, which was a winding-up proceeding, a solicitor, who 
had acted for the company prior to the winding-up, claimed . 
lien for costs on the share register and minute book; but it w 
held that the directors had no power to place these books in 1h* 
hands of any one so as to prevent them from being in the pin 
and open to inspection as required by the Companies Act or - 
to interfere with their being used for the purposes of the com 
pany, and the lien claimed as to them was disallowed; but i 
respect to documents relating to the allotment of shares whir' 
had come to the solicitor’s hands before the winding-up pr
eceding» had begun, Chitty, J., ordered them to be deliverc I 
up to the liquidator, but the Court of Appeal held that the wind 
ing-up order could not defeat any valid lien existing when tin* 
winding-up petition was presented; and the documents relut in 
to the allotment of shares which had come to the solicitor 
hands before the presentation of the petition, were held to Ik* 
protected, and the order for their delivery to the liquidator w 
rescinded. The conclusion as to the latter documents howex - 
seems difficult to reconcile with the later decision of the Court 
of Appeal, In re llawkes, Ackerman v. Lockhart, supra, if in tli- 
case of a winding-up, or bankruptcy, or authorised assignmei 
the trustee represents not only the client but also the ereditm . 
of the debtor, as I think he does. Because in that case it seems 
immaterial when the lien arose, whether before, or after t ! • 
receiving order or assignment, and it seems equally immaterial 
from this point whether there is or is not any statutory direct i*-1 
as to the place of keeping any of the books of the company.

In In re Rapid Road Transit Co., [19091 1 Ch. 96, 78 L.J. 
(Ch.) 132, Neville, J., refused to order the delivery up of dm - 
incuts to a liquidator, on which a lien was claimed by a solicit* 
but the Judge in that ease assumed that the liquidator had no 
greater right than the client, which appears to me to be oppo>. I
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to the decision of Lord Ilatherley in In re South Essex Estuunj 
ami Reclamation Co., supra.

Where a client of a solicitor is a party to a litigation he may 
be called on to produce documents, and it is no answer to such 
an application for him to say that the documents are in the 
hands of his solicitor, who claims a lien thereon for costs which 
he is unable or unwilling to pay. lie must nevertheless make 
a bona fide effort to get them from his solicitor: Lewis v. Cowell, 

i897 i 1 ( h. ti7h. 66 bJt, (Oh.) 163; Volé v. Oppert (1875 
L.K. 10 Ch. 340, 44 L.J. (Ch.) 579, though the Court might 
hesitate to commit him for contempt if he satisfied it of his 
inability to procure the documents. But the case of Hope v. 
Liddell already referred to, seems to establish that a successful 
application might in such a case be made against a solicitor 
himself to produce the documents in question notwithstanding 
his lien.

The principle applicable to cases of this kind it appears to me 
is simply this, that the authorised trustee has in respect to docu
ments in the hands of the debtor’s solicitor not only the right of 
the debtor, but also all such rights as the creditors of the debtor 
would have, and that the solicitor of the debtor cannot withhold 
on the ground of lien any documents of the debtor which are 
necessary for the realisation and administration of the debtor 
estate.

Where a creditor would be entitled to call for the production 
of a document notwithstanding a claim of lien by a solicitor 
so may a trustee.

But it was pointed out by Cbitty, J., that to require the trustee 
1" go to the solicitor’s office to inspect the documents would be 
a needlessly expensive proceeding, and the same remark would 
apply if the documents in question were required to be deposited 
in Court, and it would be obviously a more convenient place to 
direct the documents of which the trustee is entitled to the pro
duction for the purpose of discovery to be delivered to him sub
ject to the solicitor’s lien as has been done in some of the cases 
above referred to.

lTnder the rules, I am authorised to make an order for the dis
covery of documents, and to save a further application it appears 
to me the solicitor had better now make an affidavit of documents, 
and on the same being filed I could , before the order issues, 
determine whether all of the documents, or some only, should be 
delivered to the trustee, otherwise an order for production would 
have to* issue and the question of delivery would have to be
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adjourned until the affidavit had been filed. The costs of the 
trustee should he paid out of the estate—but otherwise 1 make 
no order as to costs, but this of course is not to interfere with 
the agreement of the trustee’s solicitor to pay Mr. Morrison’s 
proper witness fees for his attendance for examination before me.

I may add that the order I propose to make for delivery would 
be “subject to the solicitor’s lien,” and that the documents when 
delivered to the trustee ought on the conclusion of the adminis 
tration of the estate to be returned to Mr. Morrison and not 
retained by the trustee under Rule 110, unless the Court shall 
see fit at any future time to make other order concerning tin 
documents or any of them. It may be that on the sale of tin 
debtor’s property the purchaser might call for the delivery ot 
the title deeds, and whether he would be entitled to them a 
against the solicitor 1 do not now determine.

Frank Morrison in person.
G. M. Willoughby for the trustee.
Orde, J.—I have carefully considered the judgment of tin 

Registrar and see no reason for departing from the general 
principles, upon which his order is based. It was suggest el 
however, that as to certain of the documents in question tin 
Registrar’s decision was not applicable, the order covering some
things as to which the trustee was really indifferent. As to those 
my order ought to provide that the Registrar’s order he varie I 
by excluding from its operation those documents which tin 
trustee does not require.

The trustee is chiefly concerned with the company’s chart»- 
and minute-book, and with a “Peat Atlas,” and counsel for tl 
trustee contended that the company’s solicitor could claim no lie 
upon them, because they were in no sense the product of hi- 
work, but had come to his hands otherwise than in his capacit 
as solicitor for the company. But a solicitor’s lien is not limited 
to those documents which he has produced, but is a general lien 
over all papers, even though handed to him for a particular pin 
pose, which entitles him to “decline to hand them over unie-- 
paid any balance of costs that may be due to him in respect - 
all matters in which he has acted as solicitor for the client ' 
26 Hals. p. 816. The general lien may be taken away in effet 
by statute in certain eases, as in England in the ease of th<> ■ 
hooks of a joint stock company which the law directs shall I 
kept at the head office. Bankruptcy Rule 145 (53 D.L.R. 226 
also makes it impossible to assert a lien upon a debtor’s boo' < 
of account. A solicitor’s lien, being merely a passive one, ou-
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not to t>e permitted to hamper the trustee in dealing with the 
insolvent estate. For this reason I approve of the order made 
by the Registrar that such books and documents as are in Mr. 
Morrison’s possession and as the trustee may require, be delivered 
up to the trustee in bankruptcy for the purpose of winding-up 
of the insolvent estate, but subject to Mr. Morrison’s lien, and 
that upon the conclusion of the winding-up they may, subject 
to any further order, be returned to him. The Registrar's 
order will therefore be affirmed, with the slight variation already 
suggested as to those documents which the trustee does not 
require for the purposes of the winding-up.

There will be no costs of this application. The trustee’s costs 
will be payable out of the estate.

Judgment accordingly.

KKATI.KY v. CHVRTHMAN.

Alberta Supreme Court, Walsh, J. November 11, 1921.

Yen dob and purchaser (§ IE—27) — Contract to purchase land— 
Vendor induced to accept worthless securities and give 
TRANSFER—CONFIDENCE OF VENDOR IN THIRD PARTY ON WHOSE 
JUDGMENT HE RELIES—THIRD PARTY BRIBED BY PURCHASER—FRAUD
—Rescission.

In un agreement for the sale and purchase of property the vendor 
relied on the judgment and business acumen of a third party in 
whom he had implicit confidence, such third party as a result of 
bribery on the part of the purchaser induced the vendor to accept 
as security for the land sold a number of notes and other securities 
which were absolutely worthless and in return for which he was 
induced to give a transfer of the land. The Court ordered res
cission of the contracts on the ground of fraud.

Action for specific performance of two agreements for the 
sale and purchase of land.

II. II. Variée, and J. A. Mackenzie, for plaintiff.
II. C Macdonald, K.C., for defendant.

Walsh, J.:—The defendant Churchman agreed to sell his 
farm to the plaintiff for $16,‘200 payable $230 in cash. $3,730 
in 2 months and the balance in yearly instalments spread over a 
term of 3 years. Churchman shortly after assigned this agree
ment to the defendant Rea in payment or part payment for a 
I arm purchased by him from Rea. The first of the deferred 
instalments of the purchase money, $2,f>00 and interest fell due 
on December 1, 1918. In November the plaintiff saw Rea and 
told him that he could not meet that payment even to the extent 
* f the interest, but offered to transfer to him his choice of certain
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securities which he held if he would accept the same in full satis
faction of the balance of the purchase money and give him u 
transfer of the land. Nothing resulted from that conversation 
then but later Rea went to see the plaintiff taking with him one 
Taylor to look after him in his negotiations. The plaintiff pro 
duced to these men a lot of documents which he euphemistically 
described as securities and offered them their choice of them ti
ll n amount equalling all but $2,500 of the unpaid purclwr < 
money and said that upon their acceptance of them he would 
be able to borrow from or through his wife $2,500 which he 
would pay and thus satisfy Rea’s claim in full upon the agree 
ment that he should then get a transfer of the land. Rea and 
Taylor consulted over the matter and finally agreed to accept 
the proposition. They culled from the securities offered them 
the following as coming more nearly than any of the other' 
within the definition of “gilt-edged,” namely four promissory 
notes aggregating $1,700 all of which were then overdue, a- 
agreement of sale made by the plaintiff’s wife as vendor wit 
one Jackson as purchaser covering a quarter section on which 
$1,680 was unpaid, a chattel mortgage for $1,700, ten unim 
proved lots in the Bronx subdivision in Edmonton and 15 unim
proved lots in the Stanley Park subdivision of Edmonton at an 
agreed value of $4,800. A writing evidencing this agreement 
dated November 15,1918, was drawn up by Taylor and signed by 
the parties. Two weeks later and before this arrangement had 
been carried out the plaintiff went to Taylor and said that 1 
would like to substitute for the Jackson agreement of sale certain 
shares held by his wife in the capital stock of a company known 
as Interior Securities Ltd. IIis excuse for wanting to ma’ 
this substitution was that he wanted to borrow some money which 
he could manage with the help of the Jackson agreement as c< 1 
lateral. Taylor saw Rea about it with the result that an agré
ment was reached and reduced to writing under date < 
November 28, and signed by both parties that the plaintiff would 
deliver to Rea $5.000 worth of these shares in place of the Jar 
son agreement which shares the plaintiff might redeem with 
2 years by the payment of $2,000 with interest at 8%. On tl 
same day the plaintiff made his cash payment of $2,500 and 
handed over the securities covered by the two agreements with 
Rea except the title to the Edmonton lots. A transfer of tin 
lots with the duplicate certificates of title is I understand no 
in Court, and the plaintiff brings this action for specific pc 
formance of his original agreement with Churchman as varie 1
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by the two subsequent agreements with Rea. The title to the 
land covered by this agreement is still in Churchman who is 
ready and willing to transfer to such of the partie* 
as the Court may direct. Rea resists the claim for specific 
performance of his two agreements with the plaintiff and a des 
rescission of them on the ground of fraud and misrepresent a lion 
and bribery by the plaintiff of his agent Taylor.

I find that Rea’s consent to the agreement of November l.*>. 
was procured by the plaintiff’s fraudulent misrepresentation. 
1 accept the evidence of Rea as against that of plaintiff and 
Taylor that the chattel mortgage security was represented to 
be a first encumbrance on the mortgaged chattels whereas it is 
admittedly and to the plaintiff’s knowledge a second charge on 
part of them. The representations made by the plaintiff as to 
the promissory notes though specious, and intended to lead Rea 
into the belief that they were absolutely good have not been 
proved to be untrue, although the fact that these notes still 
remain almost wholly unpaid !J years after the making of this 
agreement justifies a suspicion at least that they are not what the 
plaintiff represented them to be. I do not think that the repre
sentations as to the Edmonton lots were actionable. They were 
more a matter of opinion though not honestly held and dis
honestly expressed than a representation of an existing fact.

My finding as to the chattel mortgage would of course be quite 
sufficient to vitiate the entire transaction evidenced by the agree
ment of November 15, but unfortunately for himself Rea after 
learning of this fraud affirmed that agreement by accepting some 
small payments on a couple of the notes covered by it and taking 
renewals of two of them. Mr. Parlee admits that the second 
agreement, that of November 28, cannot stand, and expresses 
the plaintiff’s willingness to take back the share certificate 
delivered to Rea under it and pay $2,000 in cash in its stead.

If I was disposing of this case on the question of misrepresenta
tion I would give Rea a judgment for $1,700 with interest at 
8^° from July 17, 1918, compounded as provided for by the 
Labels’ chattel mortgage being his damages by reason of the 
plaintiff's false and fraudulent representation with respect to 
that mortgage and for $1,680 with interest thereon at 8'? from 
November 28,1918, being his damages by reason of the plaintiff’s 
false and fraudulent representation with respect to the shares 
of Interior Securities Ltd., and I would decree that upon the 
payment of these sums and both defendants’ costs of the action
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and Rea’s costs of the counterclaim the land should be trans
ferred by Churchman to the plaintiff.

It is now however admitted by both the plaintiff and Taylor 
that the former paid to the latter $200 for securing Rea’s con 
sent to the new agreement of November 28, under which tin- 
worthless shares of Interior Securities were substituted for tin* 
perfectly good Jackson agreement. That payment was undoubt 
edly in the nature of a bribe to induce Taylor to betray hi< 
principal Rea and it succeeded, and I understand that it is 
because of this that Mr. Parlee admits that this agreement can
not stand. In addition to that the statements made by the plain 
tiff with respect to these shares were in my opinion so fraud ill 
ently untrue as to make it impossible for him to sustain that 
agreement.

There is however no direct evidence tliat the plaintiff bribed 
Taylor to procure Reas consent to the agreement of November 
15. They both swear that there was no bribery with respect t - 
it and no understanding or suggestion that he should be paid 
or rewarded in any manner for the service he undoubtedly pet- 
formed for the plaintiff when he procured Rea’s acceptance of 
this offer. The defendant Churchman swears that Taylor told 
him that he was being paid a commission of 5% by the plaint ill' 
on the whole deal of which he had received $400 in cash and 
note for $200. Taylor denies all of this except the statement n- 
to the $200 note which he admits and which was his bribe for 
his services in bringing about the second agreement. I unhcM 
tatingly accept Churchman’s word as against Taylor’s. Chureli 
man is a clean-cut, honest appearing fellow of whose truthfulne^ 
I have no doubt. I do not think that I can accept this as ev 
dence against the plaintiff however although I might perhnp> 
be justified in doing so on the ground that he and Taylor wen- 
in conspiracy to defraud Rea. It certainly however is ad illi
sible in contradiction of Taylor’s solemn assertion that he \v.< 
not bribed. I think though that I am quite justified in drawii-r 
the inference from all the facts in evidence that Taylor wns 
bribed to secure Rea’s assent to the agreement of November 1 ' 
and I so find.

That agreement was so far as Rea is concerned utterly impro\ 
dent. He had in security for the $12,200 of unpaid purchn e 
money and interest due to him the title to the land on which the 
substantial payment of $4,000 had been made a few months 
before and the personal covenant of the plaintiff whose oath - 
that he was worth considerable monev. There is no suggest im
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in the evidence that Rea would not have been able to realise the 
full amount owing him if he had retained his original security. 
Yet he was induced to substitute for it a lot of worthless junk 
which with the exception of the Jackson agreement out of which 
these worthies afterwards defrauded him, possessed practically 
no intrinsic value. Past due promissory notes for $1,700 of 
parties unknown to either Rea or Taylor were palmed off on Rea. 
Chattel mortgages covering second hand machinery and a mill 
building and machinery and other buildings which neither Rea 
nor Taylor ever saw and which they had no opportunity to 
inspect or enquire about except from the plaintiff were taken in 
satisfaction of another $1,700 of the plaintiff’s well-secured lia
bility. A value of $480 a lot was attributed to each of the ten 
lots in the Bronx subdivision and $4,800 more of this well-secured 
liability was thereby cancelled. These lots then had no actual 
value. There was no sale for them at all. If one could have 
l>een made 1 doubt very much on the evidence if $00 a lot could 
have been secured for them The opinion was expressed by the 
plaintiff during the negotiations that they would be worth $480 
in 2 or «3 years time and so on this insincere opinion a present 
value of $480 was attributed to each of these then absolutely 
valueless parcels. The Stanley Park lots were admittedly worth 
milling and so they were thrown in without any value being 
given to them doubtless either to impress this simple man Rea 
with a good opinion of the plaintiff’s fairness or as a deodoriser 
to take away some of the smell from this rotten transaction. Now 
Taylor was the man upon whom Rea relied for protection in the 
making of this agreement. He had acted as his agent in putting 
through the deal with Churchman under which Rea had become 
the assignee of the agreement of sale between Churchman and 
Keatley. He had implicit confidence in him. Rea is a simple- 
minded man, who is quite without business experience and abso
lutely lacking in business acumen. The plaintiff is a keen
witted, unscrupulous man with an extensive business experience. 
In about 5 years he cleaned up in Edmonton out of a pool room 
and a rooming house and a restaurant between $110,000 and 
$40,000. Rea would be simply a child in his hands if left to him
self and I think he realized that and so he took with him to pro
tect him Taylor his trusted agent. Taylor says that for this 
first agreement Rea alone is responsible, that he (Taylor) tried 
to keep him out of it, that he pointed out the folly of giving up 
the unquestionable security that he held for such worthless stuff 
as he was taking over but that Rea was so anxious to get the
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$2,500 in cash to meet his pressing needs and that he insiste I 
upon going through with it. 1 don’t believe a word of this. 1 
am satisfied that Taylor could have kept him out of it if he hail 
wanted to and that he only went into it because Taylor approval 
of it. It must have been either lack of intelligence or absolut, 
dishonesty that impelled Taylor to this course, lie is no fool. 
On the contrary he is a bright, intelligent man of fair education, 
who was then practising as a druggist and chemist carrying m 
the business of notary public, conveyancer, real estate, loan am 
insurance agent. The two agreements in question were drawn 
by him and give some line upon his qualifications in that kind 
of work. For a layman they are exceedingly well-drawn. I musi 
absolutely acquit him of stupidity and so the only reason I can 
find for his conduct is that he betrayed his trust and that lie 
was paid for his treachery. He admits that he knew that the 
Bronx lots were then unsaleable and yet he permitted his prin
cipal, who was relying upon him, to throw away $4,800 of a 
perfectly good security for them. No man as intelligent as he is 
could have done that honestly. The confession now made by 
each of the two conspirators of the bribery in connection with 
the second agreement (though neither of them admits that the 
money was paid as a bribe) justifies a suspicion of their hone 
in the earlier transaction. The shares which Taylor induced Re i 
to accept under the second agreement were not worth the paper 
on which the imposing share certificate with its impressive gold 
seal was engraved, and I think Taylor knew it. And yet for 
$200 of the plaintiff’s money he induced Rea to accept this truek 
ami part with a security worth $1,700. Surely I am justifie ! 
in thinking as I most certainly do that when this man was >o 
dishonest in this transaction he was equally so in the first one. 
especially when lie encouraged his principal into a contract 
absolutely improvident as it was. It may be said that their 
admission of the subsequent bribery entitles them to have their 
word of denial as to corruption in the first agreement accept"!. 
I am sure that this admission was only made because its fact was 
so easily capable of proof. The payment was made by n le 
which I understood Churchman to say that he saw and whieh 
afterwards went into the bank. Taylor when first charged ! y 
Rea with having taken this money denied it and became very 
indignant over the charge. I am satisfied that he only told the 
truth about it when he knew that the charge could be proved. 1 
accept Rea’s word as against that of the plaintiff or of Tax lor 
or both of them combined wherever they clash. I think Rea
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iv an honest man and T am satisfied that the plaintiff and Taylor 
are unscrupulous.

I find therefore that both of tlie agreements between the plain
tiff and Rea were induced by the plaintiff's bribery of Taylor, 
uf which Rea slid not become aware until after this action was 
brought. I dismiss the action with costs to both defendants and 
■jiant the defendant rescission of these contracts with costs.

The sum of $2,000 in cash paid by the plaintiff was the instal
ment due at that date on the original agreement and Rea is not 
liound to make restitution of that but is entitled to retain it and 
apply it in payment of that instalment. The small amounts 
received by Rea on the notes he must return to the plaintiff or 
apply them upon the purchase money as of the dates of their 
receipt as the plaintiff may elect. Churchman will transfer the 
land to Rea subject to the plaintiff’s agreement of sale.

Judgment accordingly.

RnRILLAK» v. THE “ST. RUTH" AN» ( HARLAN».

Exchequer Court of Canada, Maclennan, D.LJ. in Adm. June 13, 1931.

f'fU RTH ($ IV'D—274)—Jurisdiction or Exuikovkr Court or Canada 
SITTING AH AN AllMIRAl.TY COURT—MARITIME LAW OK ENGLAND—
Biu. or hale or niiip—Bam faith—Setting ariiif.—Contm kivi- 
xr.ss or entry in register or shipping am to bale.

The Exchequer Court of Canada as a Court of Admiralty Is a 
Court having and exercising all the jurisdiction, powers and 
authority conferred by the Colonial Courts of Admiralty Act, 
1890 (Imp.), oh. 27. over the like places, persons, matters and 
things as are within the jurisdiction of the Admiralty Division 
of the High Court of England, whether by virtue of u statute or 
otherwise, and as a Colonial Court of Admiralty it may exercise 
Mvh jurisdiction In like manner and to as full an extent as the 
High Court of England.

Where the question of ownership Is raised the Court will inquire 
into the circumstances of the sale, the entry in the register of 
shipping not being conclusive evidence of such sale, and where 
the purchaser has bought in bad faith and knowing that the vendor 
was committing a fraud the sale will be set aside.

A bill of sale of a ship which does not comply with the pro
visions of sec. 24 of the Merchant Shipping Act, 1894 (Imp.), ch. 
(SO, does not transfer the ownership therein.

Action in rein by which plaintiff claims the ownership ami 
possession of defendant ship, and prays that the sale and transfer 
thereof he set aside on the ground of bad faith. Sale set aside. 

i'tinrati Pelletier, K.(\, for plaintiff.
/' • •/. HisniJIon, K.<\, for defendant and intervenant.
MAn.Ewan, D.L.J.A.This is an action in rein by which 

plaintiff claims the ownership and possession of the sailing slm p 
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St. Koch....The action is contested by the intervenant. Ale id*
Charland.

Plaintiff's case is that, on June 17, 1897, he bought the si 
Koch through Calixte Deneau from Adol[)he Laperriere, Jr 
with his own money, and, as he was then involved in some litiga 
tion with his wife, took a bill of sale from Laperriere in the nanii. 
of his uncle. Joseph Robillard, as purchaser, which bill of sal- 
was registered at the Custom House, Montreal, on June 2!' 
1897 ; that he took possession of and operated the sloop from that 
date for his own profit and benefit, and kept the sloop in repai 
until the close of the navigation season of 1918; that his unci- 
Joseph Robillard. died on October 17, 1905, leaving a will umb 
which his wife, Annie de Lorimier, was the universal legatee an ; 
sole executrix and that she, at plaintiff's request, on March 
1908, executed a bill of sale of the St. Koch to Melina Robillard 
a sister of plaintiff, which bill of sale was duly registered • i 
June 22, 1908; that Melina Robillard allowed her name to b« 
used in said bill of sale for the purpose of holding the St. Koch 
for and on behalf of plaintiff ; that she had no real interest 
the sloop ; that she died on February 11, 1919, leaving a will n 
which she appointed her nephew, Nathaniel Rondeau, exeeut- 
and trustee and that the latter, during plaintiff's illness and 
without his knowledge or consent, knowing that Melina Robillard 
had no interest in the St. Koch, and that she was only holdimr 
the sh op in her name for the plaintiff, illegally and in had fail! 
by an irregular bill of sale dated May 12, 1919, and registered 
August 15, 1919, purported to sell the sloop for an insignificant 
price to the intervenant. Alcide Charland, and by his action ill- 
plaintiff claims to be declared the sole and real owner of tl - 
sloop and its equipment, and to be put in possession thereof.

The intervenant s case is that he is the sole and actual own-r 
of the St. Koch in virtue of the will of Melina Robillard and il 
bill of sale of May 12. 1919, in which intervened Anthime Rolnl 
lard and Maria Anne Robillard, wife of Louis Rondeau, in tin r 
quality of sole legatees of Melina Robillard. The intervenant 
admits the bills of sale from Laperriere to Joseph Robillard and 
from Annie de Lorimier to Melina Robillard and the death ni' 
the latter, and all other allegations of the plaintiff’s claim an 
denied, and the intervenant concludes for the quashing of tla- 
arrest of the St. Koch and the dismissal of plaintiff's action with 
costs.

The first important question to be decided is:—Is it the Mari
time Law of England or the Canadian Law which governs ib



62 D.L.R.] Dominion Law Ku-okts.

Ex. I

Hniiii i \m

Tin

('ll AIM. A Ml.

rights of the parties in respect to plaintiff’s claim for title ami 
possession of the sailing sloop St. Hoch ! The Exchequer Court 
of Canada as a Court of Admiralty is a Court and exer
cising all the jurisdiction, powers and authority conferred by the 
Colonial Courts of Admiralty Act. 1890 (Imp.) eh. *27, over the 
like places, persons, matters and things as are within the jurisdic
tion of the Admiralty Division of the High Court in England, 
whether exercised by virtue of a statute or otherwise, and as a 
Colonial Court of Admiralty it may exercise such jurisdiction 
in like manner and to as full an extent as the High Court of 
England.

In The Gaetano ami Maria (188*2), 7 P.D. 107, Itrett. L.J., at 
p. 140, said:—

“The law which is administered in the Admiralty Court of 
England is the English maritime law. It is not the ordinary 
municipal law of the country, but it is the law which the English 
Court of Admiralty, either by Act of Parliament or by reiterated 
decisions and traditions and principles, has adopted as the Eng
lish maritime law."

Although the Exchequer Court in Admiralty sits in Canada 
it administers the Maritime Law of England in like manner as 
if the cause of action were being tried and disposed of in the 
English Court of Admiralty.

The plaintiff’s action is based upon sec. 4 of the Admiralty 
Court Act, 1840 (Imp.), eh. 65, which provides that the Court 
of Admiralty shall have jurisdiction to decide all questions as to 
the title to or ownership of any ship or vessel arising in any 
cause of possession which shall lx- institutes! in the said Court 
after the passing of that Act. This is a cause of possession.

26 Hals. p. 15, says: —
“Ownership in a British ship or share therein may be acquired 

in any of three ways—by transfer from a person entitled to 
transfer, by transmission or by building. Acquisition by trans
fer and transmission have been the subject of statutory enact
ment. Acquisition by building is governed by the common law. 
Ownership in a British ship or share therein is a question of 
fact and does not depend upon registration of title. Whether 
registered or unregistered, the person in whom ownership in 
fact vests is regarded in law as the owner—if registered, as the 
legal owner ; if unregistered, as the beneficial owner."

The statutory provisions applicable to the transfer of a regis
tered ship are to be found in the Merchant Shipping Act 1894

Imp.) eh. 60, sec. ‘24, and beneficial or equitable ownership is

Mnch-inum, 
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recognised in sec. 57, and see. 91 make these provisions applicable 
to Canada.

The register of the St. Loch shews that she was built in 1891 
and registered on July *27, 1896, in the name of Adolphe Laper 
riere, Jr., as owner ; that lie executed the bill of sale in favour 
of Joseph ltobillard, whose executrix executed a bill of sale in 
favour of Melina Robillard, and whose executor in turn cxecuh 
a bill of sale to Chari and, the intervenant. If these several 
bills of sale and their registration are conclusive evidence of 
ownership, the plaintiff has no case, lie, however, claims a right 
to look behind the bills of sale and investigate all the surround
ing circumstances in order to determine the real character < 
the bills of sale and to establish that he was at all times sim 
the registration of the bill of sale in favour of Joseph Robillard. 
the real beneficial and equitable owner of the sloop and that, 
although Joseph Robillard and Melina Robillard appeared on 
the register as the registered owner, each of them was in fat * 
only his nominee or trustee holding the apparent and registered 
title for his benefit and on his behalf, or under the title, as it i> 
known in the Province of Quebec in civil matters, of a preAe-n,, 
for him. The right of the Court in a case like this to inquire ini<> 
the validity of the bills of sale and into all other circumstam 
affecting the right of property in the sloop is clearly recognised 
in the Maritime Law of England, as will appear from a referen- • 
to the following cases .— The Victor (1865), 13 L.J. 21 : The K> 
press (1856), Swabe.v 160, 3 Jur. (X.N.) 119, 5 W.R. 165; The 
Margaret Mitchell (1858), Swabey 382, 4 Jur. (N.S.) IT':. 
(tartiner v. Vazenove (1856), 1 II. & X. 423 at pp. 435. 436. 1 Mi 
K.R. 1267. 26 L.J. (Ex.) 17, 5 W.R. 195; Orr v. Dickie 
(1859), 28 L.J. (Ch.) 516 at p. 520, 5 Jur. (N.S.) 672; Hold, 
Iicss v. Lamport (1861), 30 L.J. (Ch.) 489 at p. 490, 29 Bcav. 
129, 54 K.R. 576, 7 Jur. (N.8.) 564, 9 W.R. 327; Ward v. /; •/.• 
(1863). 32 L.J. (C.P.) 113 at p. 116, 13 G.B. (N.S.) 668, If!
K. R. 265, 9 Jur. (N.S.) 912; The Innisfallen (1866), L.R. 1 A. 
& K. 72 at p. 76; The .lane (1870), 23 L.J. 791 ; The Hose (187 :
L. R. 4 A. & K. 6.

The same principles were adopted ami applied by the Local 
Judge of this Court in British Columbia recently in the case of 
Haley v. 8.8. “('omor'* (1920), 56 D.L.R. 662, 20 Can. Ex. **»;.

Applying the principles laid down in these cases, it is clearly 
established that the plaintiff became the purchased and i ;d 
owner of the sloop in 1897 ; that he paid the price with his own 
money and remained in possession until the end of 1918; iliai



ti2 D.L.R.] Dominion Law Rerorr*.

during nil these years he kept the sloop in good order and repair 
at his own expense and that he never rendered any account of 
his operations to his uncle, Joseph ltohillard, nor to his sister, 
Melina Robillard, nor to any one else, lie was in fact openly 
and publicly in possession and operating the sloop for his own 
benefit and advantage and no one else ever claimed to be the 
real owner of the St. Koch. On the death of Joseph ltohillard. 
his widow, knowing the sloop really belonged to plaintiff, 
executed at his request the hill of salé in favour of plaintiff's 
sister, Melina ltohillard, who was unmarried, living in plaintiff's 
house as a member of his family and never exercised or claimed 
any right of ownership in the sloop. There is evidence that dur
ing her lifetime she admitted that the St. Koch belonged to plain 
till*. At the close of the navigation season of Ibis, plaintiff laid 
up the sloop at Berthier for the winter. In January, 11119, lie 
became ill and came to Montreal for an operation in an hospital 
and was ill and unable to attend to business matters during 
practically the whole of that year. During his illness his sister 
died and the sloop passed into the possession of Charland in 
May. 1919. The evidence clearly establishes that although the 
sloop was registered, first, in the name of Joseph Robillard. 
afterwards, in the name of Melina Robillard, the plaintiff was 
during all these years the real owner.

The intervenant Charland claims title under the bill of sale 
dated May 12, 1919, and registered August 15, 1919, in Conner 
lion with which two important questions have to be considered. 
First, was the transfer of the St. Koch to Charland made in 
accordance with the provisions of the Merchant Shipping Act 
And second, did Charland buy the sloop in good faith and with
out knowledge of fraud on the part of Nathaniel Rondeau !
I iiless both these questions can be answered in the affirmative. 
Charland's title is defective.

Vndersec. 24 of the Merchant Shipping Act a registered ship 
shall be transi erred by bill of sale which shall be executed by the 
transferor in the presence of and be attested by a witness or wit
nesses. The bill of sale upon which Charland relies describes 
the transferors as being Nathaniel Rondeau, executor under-the 
"'ill of Melina Robillard. and Anthime Robillard and Marie 
A une Robillard, wife of Jean Louis Rondeau, sole lega
tees of Melina Robillard, who, “In consideration of the sum of 
**■>0.00 paid to us by Alcide Charland. of 269 Moreau Street, in 
the said City of Montreal, Province of Quebec, Canada. Sailor, 
the receipt whereof is hereby acknowledged, transfer (14 shares
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in the ship above particularly described, and in her lw>ats, guns 
ammunition, small arms ami appurtenances to the said Alt-id- 
( harland. Further, we. the said Anthime Rohillard and Mai 
Anne Rohillard, for ourselves and our heirs covenant with tli 
said Alcide Charland and his assigns, that we have power 1 

transfer in manner aforesaid the premises hereinbefore express- 
to Is* transferred and that the same are free from incumbrance 
In witness whereof we have hereunto subscribed our name ai 
atlixed our seal this twelfth day of May, one thousand nine him 
deed and nineteen.

Executed by the above named Anthime Rohillard and Mar 
Anne Rohillard, in the presence of:—Donat Martel, Xotaii 
Notary Public, 92 Notre-Dame East, Montreal.

Anthime Rohillard, Marie Anne Rohillard, .lean Louis (his \ 
mark) Rohillard.

Witness: Rene Coutu, Nathaniel Rondeau."
This hill of sale purports to shew that Anthime Rohillard hi ! 

Marie Anne Rohillard executed it. that they signed it in ll 
presence of Donat Martel. No witness was examinai to pro 
the execution of the hill of sale, hut Alcide ('harland swore tli 
it was signed by Nathaniel Rondeau ; he does not say that Ri
deau signed in his presence. According to ('harland’» eviden- 
he lmught from Rondeau as executor. I’nder the will of Mein 
Rohillard the two legatees, Anthime Rohillard and Marie An 
Rohillard certainly had no power to sell the sloop. By see. 't 
of the Merchant Shipping Act, the hill of sale must he in li e 

form given in the first schedule of the Act and must he execin- I 
by the transferor in presence of and In* attested by witness 
witnesses. There is no witness or attestation of the signalu 
of Nathaniel Rondeau in the hill of sale. The notary Dm -t 
Martel, witnessed and attested the signatures of Anthime R- l I 
lard and Marie Anne Rohillard. The Privy Council, in 1912. n 
the ease of Shnniu hitter v. Abdul Kndir Raruthan (1912 
Times L.R. 58:1, L.R. 3 hid. App. 218, laid down the print-- 1 • 
that the word "attesting” in a statutory provision similai i*» 
see. 24 of the Merchant Shipping Act meant the witnessing -•!' 
the actual execution of the document by the person purport in
to execute it. Rondeau does not covenant that he had powei to 
make the transfer. This is another defect in the hill of sal
in Rurffin v. Constantim, |1908| 2 K.B. 484, 77 L.J., (K I’- 

1045. 99 L..L 490, Id Com. ('as. 299, 11 Asp. MX’. 130, 24 T 
L.R. 682, Sir (lorell liâmes, at page 1052 (L.J.K.B.), said

"Beneficial owners who leave their shares on the legist, in
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the name of another person are to be I by anything he does 
in the manner provided by the Act, but not otherwise.” See also 
observations of Fletcher Moulton, L.J., p. 10021. and Far well. 

1065
Assuming that Nathaniel ' , as executor, bad the right

to transfer the sloop by bill of sale, it is settled law that be could 
mIv do so in the manner provided by the Act and not otherwise. 

The bill of sale in this case has not been executed in the man... r 
provided by the Act, and I come to the conclusion that it did 
not transfer the St. Koch.

There remains the question whether Charland bought in good 
faith and without knowledge of fraud oil the part of Rondeau. 
I'harland admits that he has been a navigator for 1Ô years.

itli the exception of a period of 4 years immediately preceding 
his purchasing of the St. Itorh, and that while be was naviga 
ting lie knew the St. h’orh and had always seen plaintiff in 
i liarge of her. The price of $800 which lie paid was not a reas
■ •liable price. The St. Itorli was worth fully twice that sum. 
At the trial, plaintiff swore that he met Charland in Montreal.
'xnit March 21. 1021, and had some conversation with him

■ oncerning ('haHand's purchase, and plaintiff swore in exam
ination in chief ami also in cross-examination, that one of ('liar- 
land s statements to him was ; “Il m'a dit qu’il n "avait pas 
In it de le vendre, mais qu’il le vendait quand meme." (trans

lated. "Ile told me he had not the right to sell it but he would 
nevertheless.”| It is rather significant that Charland subse 
qiiently called as a witness on his own behalf, did not deny 
this statement. The circumstances sun ing the transaction 
were sufficient to put Charland on inquiry and it is reasonable 
to infer that lie entered into the transaction knowing that Ron
deau was committing a fraud on iff. Rondeau was not
• xamined as a witness, but the evidence shews he knew plain
’ iIf was the beneficial owner of the ' , All the circumstances
• f the alleged purchase go to indicate that Charland was not 
feting in good faith.

The evidence in this case and the principles of law applicable 
lead me to the conclusion that the plaintiff has established his 
Haim as the real owner of the St. Koch: that the bill of sale 
relied upon by Charland was not executed in accordance with 
(he provisions of the Merchant Shipping Act and is therefore 
invalid and void as a transfer and that the intervenant. Char
land. did not acquire the sloop in good faith, and there will 
therefore he judgment pronouncing Jean Baptiste Robillard. 
’he plaint iff. to lie lawful owner of the sloop St. Rorh, and that

Vi l
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he is entitled to t>c registered as the sole owner thereof, declai 
ing null and void the bill of sale to Charland, dated May 1 l’ 
1919, and registered August 15, 1919, and its registration, and 
that possession of the said sloop be delivered to him by Char 
land, with costs against the latter.

J u dtj in cut accord itif/l > -

LOKWKN v. IH’XI'AN.

British Columbia Court of Appeal. Macdonald. C.J.A.. Martin and 
Mr Phillips, JJ.A. Ociobrr t\, /.«#>/.

Vfxuob axii pvkciiASK* (8 IE—26)—Acceptaxce of titi.e—Possession
FOB XCMIIKII OF YEARN—PEHMAXEXT IMPRON FMF.XTS BY 1*1 IK II AM .
—Death of vex non—Rkscinsiox ox tiie (iRovno of mi n \i
MISTAKE.

A purchaser who accepts the title takes the conveyance and pay 
iin- purchase money and is put Into poeeeeelon «>i toe propei 
cannot afterwards rescind the contract on the ground of mutiml 
mistake merely ticca use of a difference in value or quantum or 
area between what was supposed to be and what was taken, unies 
it is such as to render the property valueless for the purpose I'm 
which It was to be used. In any case where the purchaser h 
been in possession for a number of years and has made permam tr 
changes and improvements to the property, so the parties cann 
he restored to their riginal positions and after toe death ol 
vendor, rescission will not be granted.

f A Urn v. Richardson (1879), 13 Ch. D. 524; Thomas v. Pom 
(1794), 2 Cox 394, 30 K.R. 182; Penrose v. Kniyht (1879), Cass 1 
Digest 1876-1893, 776; applied.]

Appeal from the judgment of Gregory, J., refusing to grunt 
resciitsioii of a contract for the sale and purchase of land on ll 
ground of mutual mistake. Affirmed.

J. A. Aik man, for appellant, C. J. Prior, for respondent.
Macdonald, O.J.A. The land in question was purchase.i 

by the late Mrs. Loewen by description according to registwv 
plan. She subsequently sold and conveyed the lots to the ap
pellant by the same description and without knowledge of erroi 
if any, in the plan. The appellant gave a mortgage to seen 
the balance of the purchase money and that mortgage lieii 
in arrears, the present action was brought by the executors m 
the late Mrs. Loewen for foreclosure.

The defence set up to the action is that the plan does n 
conform to a true survey of the land in question, which abuts 
on the shore of Shawnitrail Lake. The alleged mistake was 
the shore lines, and which if corrected, would, she alleges. «I 
prive her of part of the land apparently embraced by the 1*. 
as shown on the plan. The result of this alleged error she «I-
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leges is to deprive her of one half of a rocky point projecting 
into the water with a convenient bay for landing, and to cut 
down the acreage of her land by rather more than one half. 
A re-survey would affect adjoining lot-owners, but no adverse 
claim has been made against the appellant by such, who have 
not disturbed or threatened to disturb her in the possession 
and enjoyment of the premises.

The appellant purchased the lots and entered into possession 
thereof in 1913, and shortly thereafter had notice of the alleged 
error through Harris while he was surveying an adjoining lot. 
Appellant's husband communicated this information to Jones, 
who had been Mrs. Loewen’s agent. They consulted a solicitor 
who advised that the plan governed, and from that time to the 
issue of the writ, appellant took no action in respect of the 
alleged error. The evidence does not disclose whether or not 
the solicitor consulted was the solicitor of the respondent, nor 
does it shew that Jones had any authority to represent Mrs. 
Loewen in such consultation or to receive and transmit to hei 
the complaint made by appellant.

While fraud is pleaded, there is not a tittle of evidence t<» 
support it, and the Judge below has so held. That issue was 
abandoned before this Court and appellant's case was founded 
upon mutual mistake, upon which she asks for rescission.

After careful review of the authorities, Malins, Y.C. in Allen 
v. Hi chard son (1879), 13 Ch. D. 324 at p. 541, said:—"1 do 
not think there is a more important principle than that a pur
chaser investigating a title must know that when he accepts the 
title, takes the conveyance and pays his purchase-money ami is 
put into possession, there is an end to all as between him and 
the vendor on that purchase.”

And he points out the consequences which would, in his opin
ion. follow if this were not so.

As early as 1794, in Thomas v. Powell (1794), 2 Cox 394. 
•ill E.K. 182, the Court refused to stop the payment out of Court 
•J purchase money to the vendor after conveyance, notwith
standing that the purchaser was threatened with eviction by a 
person claiming a superior title. In Penrose v. Knif/ht (1879). 
reported so far as I am aware, only in Cassels’ Digest, 1875- 
1>93. pp. 77ti. 777, it was sought to rescind a contract perfected 
by conveyance, on the ground of fraud. The Court of Appeal

•r Ontario agreed with the trial Judge that there was no fraud, 
but differed from hip by holding that after conveyance the pur- 
«•baser was confined to his remedy on the covenants. This was 
affirmed by the Supreme Court of Canada.

15

BjC.

c.a.

Mar.InnaM
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We were referred to a decision of the Supreme Court of the 
Vnited States which is of interest. The Court was dealing with 
a principle of the common law. namely, as to whether after 
completion there could la* relief except upon the covenants. 
The Court said that it was the settled law of that Court tlmt 
in the absence of fraud or actual eviction, the vendee in pos 
session < controvert his vendor's title; that the rule was 
founded on reason and justice; that in such eases the vendoi 
by his covenants, if there were such, agrees upon them and not 
otherwise to be responsible for defects of title, and if there an
no covenants, he assumes no responsibility but the purchase! 
takes the risk.

That a contract induced by fraud may be rescinded aft*- 
conveyance is not open to controversy, ami it is equally well 
settled that innocent misrepresentation or mistake is ground foi 
relief before conveyance, but there is to l>e found in several 
eases, language to the effect that the contract may be rescind* • 
even after completion upon the ground of mutual mistake. F«« 
example in Joins v. Clifford (1876). 3 Ch. I). 776 at p. 763. which 
by the way was an action for specific performance, it was sai l 
that Scott v. Coat son, [1603] 2 Ch. 246. was a ease where reli 
was granted after completion on the ground of mistake, but I 
think, with respect, that the Court of Appeal derided the cas.- 
on the ground of mistake followed by fraud before completion, 
and moreover, in that case the life insured had ceased to exi- 
before the date of the contract, there being therefore a tnt;d 
failure of consideration. In Debenhani v. Saicbridge, |1601 
2 Ch. 68. freehold stabling, with dwelling rooms above we 
sold and conveyed, and a year later the purchaser discover* ! 
that the vendor was not the owner of some of the rooms n 
of part of the cellar, yet. rescission was refused. I think it v 
be fourni that dicta to the effect that rescission may be decreed 
for common mistake after completion were spoken in referen 
to cases where money was paid or obligations assumed for whi- 
there was a total failure of consideration. Cole v. Cope (I86v 
26 Can. H.C.R. 261. or misapprehension as to the continued *• 
istence of the subject matter or ns to the ownership, such as - 
eurrod in Bingham v. Bingham (1748). 1 Vex. Sen. 126. 27 K 
634, ami Cooper v. Phipps (1867), L.R. 2 ILL. 146.

In Kennedy v. Panama etc. Mail Co. (1867), L.R. 2 Q.B. s|i 
at p. 587, Lord Blackburn said;—“But where there has b. * 
innocent misrepresentation or misapprehension, it does not am 
oriie a rescission unless it lie such as to shew that there e 
complete difference in substance between what was supposed

4
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Ik* and what was taken so as to constitute a failure of considera
tion.”

The difference in substance there referred to, cannot. I think, 
be a difference merely in value or quantum or area. It may no 
doubt be proper to say that if the difference between what was 
contracted for ami what was taken were such as to render the 
balance valueless for the purpose for which it was used, that 
would be a difference in substance. In Ti/rcll v. Woodhonsc 

VMM)), 82 L.T. Cozens-11ardv, .1., said:— “Counsel have 
not l>een able to discover a single instance of setting aside a 
purchase after conveyance except because of fraud or total 
failure of consideration.”

And Johnson v. Johnson ( 1802), U Dos. & I*. ](»2, 127 K.K. 
<1. distinctly affirms the applicability of the maxim carrot 
i nipt or to purchasers of land and the general rule that the pur
chaser must look to his covenants except where there lias been 
fraud or total failure of consideration i.e.. when an action will 
lie for money had and received.

It cannot, I think. Ik- said in this case, that there was such a 
difference in substance as Lord Blackburn bad in mind or that 
there was more than a partial failure of consideration. In her 
counterclaim the appellant makes an alternative claim for dam
ages for the deficiency which she places at $1.600, the whole 
contract price being $d,000.

The appellant has been in possession of the property since 
the year 19LI ; has made permanent improvements she claims 
in tin- erection of and fences. Putting aside for the
moment the question as to whether she was guilty of laches or 
not. it appears to me that the parties cannot Ik* restored to their 
original respective positions. After 8 years of possession and 
after extensive changes in the corpus, and when the market for 
such property may have materially fallen and the vendor is 
dead, there ought to be no rescission, even apart from what I 
have said above.

By anything I have said above, I do not wish to intimate 
that the appellant is, in my opinion, not entitled to the land as 
depicted on the registered plan. That is a question which may 
possibly arise in the future should appellant's title to the land 
she occupies be challenged by an adverse claimant.

The appeal should be dismissed.
Martin, J.A.. (dissenting), would allow the appeal,
M« Pmu.ti's, .LA., agrees with Macdonald. A.

Appeal dismissed.

B. C.

C. A.

Mill llnlialil,
r.J.A.
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Sank. RKX v. DONOVAN.

K.B. (Annotated)

Rkx

Donovan.

Saxkntchcuan King'» Bench. MacDonald. J. November /.>, 1921.

Oami.no (8 I—6)—Kkkh.no common «amino house—Skttino ahioe part 
OK STAKES IN POKKU (IAMBI TO COMPENSATE PROPRIETOB FOB HI

MacDonald, J. 1 RKNIIMKXTH HVPPLIKII—PUBFOSK OK “BANKKB" IN GAME TO AID 
IN B AINTAI.NJNO «AMINO HOl'SK — LIABILITY AN AN AIDER 
AND ABETTOR—CbIM. CODE BEOS. 69, 226, 228.

A person who aids and abets in the keeping of a common gamiim 
house may lie convicted of the keeping under Cr. Code secs. 69 
226, and 228; and where an lncorjiorated club permitted the play
ing of stud poker on its premises and received us compensation 
for refreshments consumed by the players the value of white chip- 
each representing 26 cents one of which was set aside out of ever} 
‘large pot" at the discretion of the "banker" selected by the player 
themselves, and the •'banker" Is found to have acted us the agent 
of the club and to have received a portion of the stakes on it 
behalf, he is an aider and abettor and us such is liable to conviction 
for the principal offence of keeping.

1 See Annotation on “Aiding and Abetting Club In Keeping Coin 
mon Gaming House," at end of this case, j

Motion for a writ of certiorari to quash a conviction for tin 
lawfully keeping and maintaining a, common gaming house 
contrary to see. 226 (b) and see. 228 of the Criminal Code. 
Motion dismissed.

7*. A. Lund, for applicant.
F. A. Sheppard, for informant.
MacDonai U. J.:—This is an application to quash a convicti" 

made by Fled M. Brown, .justice of the Peace, of William 
Donovan on an information that lie, on April 14. 1921, at the 
city of Saskatoon, did unlawfully keep and maintain a disordci 
ly house, that is to say a common gaming house, being a room 
in the Annex Block. No. 214, 21st St. East in the city of Simk.' 
toon, used for playing therein a game of chance, to wit stud 
poker, contrary to sub-section (b) of sec. 226 and to sec. 228 of 
the Criminal Code.

The facts are that the Cosmopolitan Club is an incorporated 
club having its rooms in said annex. On the evening in qtv 
tion the police of the city of Saskatoon raided the premises and 
found therein 9 persons, of whom the accused was one, play in - 
stud poker, which is admittedly a game of chance or of mixed 
chance and skill. In the game in progress that evening the 
cused was the banker, that is to say he sold chips to the player 
and txiught or redeemed the same at the conclusion of the gun 
The practice at these games was as follows ; The Cosmopolil 
Club kept on hand soft drinks, cigars, cigarettes and chow i 
gum. The players were privileged to help themselves to tin
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refreshments, and sometimes during the progress of the game Sask
the players would send out to a restaurant ami order a luneh to K |{
lie sent up.. At the commencement of the evening's “session" 
the players would select from among themselves the r ,lKX
player who would act as banker for the evening; ami from n(,\mAN 
“pots” which are referred to as “large pots,” that is pots — 
usually averaging over $20, hut all in the judgment of the 'le,,|N,,iaM-J 
hanker, a white chip representing 25e. would he taken mil and 
set aside to pay for the refreshments, cigars, cigarettes or gum. 
consumed during the evening. The supplies kept on hand by 
the club were in the first place paid for out of club funds, but 
the club was reimbursed by being handed over the amount 
represented by the white chips so set aside as aforesaid. The 
hanker himself did not personally retain any rake-off. Vmlcr 
these facts it is orgueil that the accused was not a “keeper” 
within the meaning of the Code.

A “common gaming-house” is defined as follows |Kee Can.
Slat. 1018, ch. 16. see. 2, amending Code see. 226]

“226. A common gaming-house is,— fa) a house, room or 
place kept by any person for gain, to which persons resort for 
the purpose of playing at any game of chance, or at any mixed 
game of chance and skill: or (b) a house, room or place kept 
ur used for playing therein at any game of chance, or any mixed 
game of chance and skill in which (i) a bank is kept by one 
nr more of the player» exclusively of the others; or (ia) The 
whole or any portion of the stakes or bets or other proceeds it 
or from such games is either directly or indirectly paid to the 
person keeping such house, room or place; or fii) any game 
is played the chances of which are not alike favourable to all 
the players, including among the players the banker or other 
person by the game is managed, or against the
game is managed, or against whom the other players stake, play, 
or 1>et.
“(2) Any such house, room or place shall be a common 

gaming-house, although part only of such game is played there 
and any other part thereof is played at some other place, either 
in Canada or elsewhere, ami although the stake played for, or 
any money, valuables, or property depending on such game, is 
in some other place, either in Canada or elsewhere.'

The rooms in question were admittc lly used for playing 
therein at a game of chance or a mixed game of chance ami skill.
It is clear from the evidence that a portion of the proceeds of 
lin- game was paid to the Cosmopolitan Club to reimburse the 
club fur the drinks, etc., consumed by the players. The Cos
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Annotation mopolitHii Club was. therefore, the keeper of a common gaininir 
house. On the night in question the accused was acting as tie 
representative or agent of the dub and received qii behalf of 
tlie club some proceeds of the game. Section 69 of the Codr 
provides that “Every one is a party to. ami guilty of an offenc»*
who___  (b) does or omits an act for the purpose of aiding am
person to commit the offence." The accused did an act for Yin 
purpose of aiding the Cosmopolitan Club to commit the offem* 
of keeping a common gaming-house contrary to see. 226 of tli 
(’tide, and is therefore a party to ami guilty of the off cm ■•• 
himself.

The a at ion for certiorari ami to quash the conviction i-
dismissed with costs.

Certiorari motion di*mi»*t<l

AXX< ITATIOX
(IKKEXVK OF AIMNO AKH AlttlTTINU <T,VB IN KEKTIXO (SIMMon 

UAMINU not si: Cr. (’oiie, heck. 61t. 226. 228.
The importance of the cases dealing with the question of 

‘gain’ under Cr. (’tale set6. 226 has been minimised by tin 
amendment of 1918, adding para, (la) to sub-sec. (b). X<>
matter how small the share of the stakes or other proceeds which 
the keeper receives either directly or indirectly, such receivii 
brings the place within the definition of see. 226. and the keep- 
within the penalties of wee. 228. It. v. Johnson (1919). ..*12 Can. 
Cr. Cws. 7 (Alta.)

A place is a common gaming house 1h‘cause of the fact aim 
that the proprietor sold cards for which he was pa hi out of tl 
games which means, if not direct, certainly an indirect, pa 
ment to the person keeping such place. It. v. Johnson, supra.

As regards tin* offence of aiding and allotting in the keepin 
of a common gaming house, the decision in It. v. Donovan, 
almvc reported, appears to rest largely, if not entirely, upon the 
finding that the purpose of defendant’s act was to aid the club 
in keeping a common gaming house and that defendant was 
acting as the representative or agent of the dub and reoeiv.d 
on behalf of the club some proceeds of the game of “siml 
poker,” such being a game of chance or of mixed chance ami 
skill within the terms of Cr. Code sec. 226. Different eonaidn 
tions would arise in a case in which no such agency for the 
dull was made out. Whether or not the r received the 
rake-off for refreshments for ami on behalf of the dub is a 
question of fact in each particular ease. In the Donovan ca 
mention is made of the custom which prevailed at the club.

9
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and it probably is to Imi inferred that the evidenve shewed a 
knowledge of this custom on the part of the accused although 
it is not stated that he was a mendier. The gist of the offence by 
an alleged aider ami alicttur is that he did some act for the 
Iturposr of aiding another to commit the offence or allotted 
such person in the commission of the offence. Cr. Code see. (i!t.

If such purpose did not appear, the mere fact of a banker in 
a poker game at a club setting aside chips at the request of 
his fellow players to pay for refreshments would not make 
linn criminally responsible for the act of the club in keeping a 
common gaming house. It may happen that the banker on a 
particular occasion is not a mendier of the club and is not aware 
uf. nor concerned with, the destination of the rake-off set aside 
for refreshments. These might have lieen by a caterer
other than the club itself while the club retained tin* control 
and management of the premises.

MHKKHAX ». HANK UK OTTAWA.

Qttcbee Superior Court, Mnclcnnnn. J. January is, ltt.il.

MxMIK XXI» SKBVAKT (8 1IIA—293 )—Jl XlOK (I.K.HK IN BANK—I WITH VI 
TIOXH TO CARRY I.O.XIIH» RKVOI.VKR — INSTRUCTIONS TO RSII KX 
RKXOI.VKR TO VAULT WIIKN NOT VSINH AS I XSTRI'CTKII—Rum X Mt 
TAKKN 1IOMK AT NlUMT BY CI.KBK—Pl.AYMATF. SHOT AXIi KII.I.KII 
WII ILK PLAY I NO IN KVKNINO—LIABILITY OK BANK.

A bank cannot be held liable In damages for the action of Us 
Junior clerk who. enguged by It to allend the hank messenger with 
■ loaded revolver which he le hand i" the wf—gu II aec< 
sary lo be used by him for his protection, and having Instructions 
in retire the revolve» to the hank veil! whoa ml carrying It ■ 
Instructed, takes the revolver home with him without the per 
mission or knowledge of the bunk, and shoots and kills a com
panion while playing with him on the street In the evening.

Ai-1'LAi. by defendant from the verdict of a jury for $1,500 
for damages for the death of iff'* son who was shot by an
employee of tin* defendant, xxliile playing on the street in the 
evening, with a revolver Isdonging to the defendant ami which 
had been taken from the bank without the knowledge of the 
bank and against its express instructions. Reversed.

I.it flu nun r, Mitchell 6i ('alltujhan, for plaintiff.
I.nfhnr, Mac Doit (jail & Co„ for defendant.

Ma« i.knnax, J.:—This is an action in damages by the father 
of a young boy who was shot on MeUill College Ave., in the City 
"!' Montreal, on the evening of January 17. 1921. by one Douglas 
K Stott with a revolver belonging to the defendant which Stott
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ha<l surreptitiously taken home with him when his day’s w< rk 
was over at the hank defendant where he was employed a», 
junior clerk. It is alleged in the declaration that Stott had be»- 
instructed by the defendant to accompany the latter's messenv 
on errands on hank matters to other banks and to the clear in 
house and. that for protection of the messenger while on sm-i 
duty, Stott had been given a loaded revolver to be lined, 
necessary, while accompanying the messenger and to he return' 
and deposited in one of the vaults of the defendant when li 
duties for the day were over. The messenger had a license to 
earry a revolver; Stott had not. In the afternoon of Januai 
17, 1619, Stott, in violation of his instructions and without tin- 
knowlege of the messenger or any one connected with 
the bank, took the revolver out of the bank, and 
about eight o’clock that evening met plaintiff’s young son 
and some other hoys on McGill College Ave. and shot you? 
Sheehan who died as the result of the shooting. The ease w>h 
tried before a jury and the jury found that plaintiff’s son w 
killed on January 17, 1919, by being shot with a revolver, tin- 
property of defendant, discharged by Stott, an employee of tl 
bank, and in answer to question ô reading as follows:—“W 
the said accident due to the fault and negligence of defendai 
its servants or employees.’ If so. in what did the sai<l fault and 
negligence consist”? Nine of the jury answered: “Yes, in n 
taking sufficient precaution to investigate the said Stott’s elm 
acter and previous record, also in placing in the hands of St «. 
a revolver when he ha<l no license to carry same, and also 
not ascertaining whether the revolver had been put back in u> 
proper place.” The jury also fourni that plaintiff suffn 
damages as the result of the death of his son in the sum 
$1.800.

The plaintiff has moved that judgment lie rendered in I i> 
favour for the amount awarded by the jury, namely $l..*inu. 
with interest and costs, ami the defendant has also moved tl: 
whereas the verdict in this ease is contrary to the evidence and 
against the weight of evidence and is contrary to law, that m t 
withstanding the said verdict judgment lie rendered in this c.inc 
in favour of the defendant dismissing the plaintiff’s action v tli

Two questions arise on defendant's motion for the dismi" 
of the action notwithstanding the verdict:—!. Is it absolut- \ 
clear from all the evidence that no jury would lie justified in 
finding any verdict other than one in favour of the defend.:

2. Was the determining cause of the damage claimed l»y
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plaintiff due to the criminal act of Stott or to the fault and 
negligence of the defendant as found by the jury in answer to 
question No. 5?

“A verdict is not considered against the weight of evidence 
unless it is one which the jury, viewing the whole of the evi
dence. could not reasonably find": (C.C.P. art. 501). The jury 
find fault and negligence against defendant in not taking suffi
cient precautions in investigating Stott's character and previous 
record. The evidence shews Stott, then a youth 17 years of age. 
was interviewed two or three times by the accountant whose 
duty it was to engage the junior clerks, was brought before the 
manager and the inspector, who interviewed him, and was given 
the customary bank examination in arithmetic, dictation ami 
writing, lie was asked to furnish a reference from his last 
employer and he brought a letter from the Garth Company stat
ing that he entered its service as an office boy in August, 
1918, in which position he remained for about a month, leaving 
to better his position. The accountant telephoned the Garth 
Co. and was informed that he was a good boy. The accountant 
and the manager of one of the city branches of the bank went to 
the residence of Stott’s mother and interviewed her. It turned 
out at the trial that Stott, when he left the Garth Co., went to 
an auditing company but was discharged after a month's ser
vice for incouipetency, and also that before coming to Canada 
lie had been in trouble for stealing and was over .’I years in a 
school in Dundee, Scotland. These two circumstances were 
concealed from the defendant. The jury’s reference to char 
acter and previous record doubtless refer to these two incidents 
in Stott's life, but us they were not disclosed to the bank by 
cither Stott or his mother, it is difficult, to know what further 
precautions the bank could have taken to ascertain anything 
about his character and previous record. Everything the hank 
ascertained was favourable to Stott’s character ami its three 
officers who interviewed him were favourably impressed with 
him.

Stott had no license to carry the revolver and it was in his 
possession when plaintiff's son was shot, not with the consent or 
knowledge of defendant, but had been taken from the bank in 
disobedience to the instructions he had received. Stott practically 
stole the revolver from the bank when he left the premises at 
the close of the business day of January 17, 1919. The revolver 
was not placed in Stott’s hands to be taken home by him at 
night, but to be used for the bank's purposes while Stott was 
on the bank’s business with the messenger. This case is very 
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different from what it would have been if Stott had shot a person 
on the street while in the performance of the work for which he 
had been employed.

Stott’s duties at the bank, so far as they relate to the revolver, 
were to accompany the messenger who carried and had charge 
of money and other bank property to and from the clearing 
house and to carry the revolver in his pocket for the messenger 
and to be ready to hand it to the messenger for use by the latter 
in case of necessity and on return to the bank to place the re 
volver in the vault and to leave it there until it was next re
quired. When he returned to the bank with the messenger from 
the clearing house, on Friday morning, January 17, 1919, the 
messenger swore that Stott went into the vault where he had 
to go to return the revolve**. He did not follow Stott into the 
vault to see him actually place the revolver on the shelf, but he 
assumed Stott had followed the instructions which he had re
ceived. The messenger had no reason to suspect Stott had not 
put the revolver where he should have placed it.

In my address to the jury in connection with question No. 5, 
I stated that the word “accident” in that question meant the 
shooting which caused the death of the young boy Sheehan, and 
the question therefore to be considered was as if it read: Was the 
shooting of the boy or his death due to the fault and negligence 
of the bank? The jury before answering question No. 5 had 
already found in answer to questions 2, 3 and 4, that the box 
was shot by Stott, an employee of the defendant, with a revolver, 
the property of the defendant.

Having regard to the answers given to the previous questions, 
to the instructions given to the jury, and to the whole of the 
evidence, in my opinion, it is absolutely clear the jury was not 
justified in finding that the death of young Sheehan was due 
to the fault and negligence of the defendant, as stated in the 
answer to question No. 5, and that it is equally clear the jury 
was not justified in finding any verdict other than one in favour 
of the defendant.

If I had come to the conclusion that the evidence justified 
the jury’s answer to question No. 5, there still remains the 
question What was the determining cause of the damage1' 
claimed by the plaintiff? Unless the damages were caused by 
defendant’s fault, the action must be dismissed.

Girouard, J., in rendering the judgment of the Supreme 
Court in the case of Oeo. Matthews Co. v. Bouchard (1898), 28 
Can. S.C.R. 580, at pp. 586, 587, said

“The rule of law is therefore well established that no em-
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ployer is responsible for his fault towards an employee, unless 
the latter proves that it is the immediate, necessary and direct 
cause of the injury he sustains. That rule is embodied in article 
10.13 of the Civil Code of Quebec; it is one of almost universal 
law among civilized nations, as well under the civil law as under 
1 lie common law of England, a proposition which the authorities 
quoted in The Montreal Rolling Mills Company v. Corcoran, 26 
Can. S.C.R. 595, fully establish.”

The plaintiff is in no more favourable position than the em
ployee in the case just referred to. The fact that the revolver 
was the hank’s property is of no importance as it was Stott 
who had it in his care and put it into action at the fatal moment 
when he was not in the performance of the work for which he 
was employed and was using the revolver for his own purposes 
in violation of instructions. When two or more separate and 
«listinct faults are suggested as the cause of damage, it is for 
the Court to decide which was the direct, proximate and de
termining cause. Here the plaintiff's boy was shot by Stott 
whose criminal act intervened between anything the bank did 
or failed to do in connection with its employment of Stott as a 
junior clerk in its banking house. The boy’s death naturally 
and directly followed from the shot he received at the hands of 
of Stott and not from the causes found by the jury in answer 
to (piestion No. 5. The defendant incurred no liability from the 
circumstances that Stott was in its employ. lie was not sub
ject to the bank’s supervision or doing any work for it while 
playing with other boys on an uptown street at 8 o’clock in the 
evening. The principles of law which, in my opinion, govern 
this phase of the case are to be found in the following authori
ties:— Curley v. Latreille (1920), 55 D.L.R. 461, 60 Can. S.C.R. 
131, 26 Rev. de Jur. 146; Tooke v. Bergeron (1897). 27 Can. 
S.C.R. 567; Roberts v. Hawkins (1898), 29 Can. S.C.R. 218; 
Banque d* Hochelaga v. Canadian Inspection and Testing 
Laboratories Ltd. (1919), 56 Que. S.C. 187, 191; 10 Hals. para. 
572; 20 Hals. para. 603; I). 1845-2-58; D. 1848-2-146; I). 1885- 
1 63; 2 Sourdat, No. 919 & 925.

I therefore come to the conclusion that the direct, proximate 
and determining cause of the damage which plaintiff sustained 
through the death of his boy was Stott’s crime and not any
thing the bank did or failed to do, and holding this opinion and 
also that the jury’s answer to question No. 5 is not justified, the 
plaintiff’s action is dismissed with costs.

Judgment : The Court, having heard the parties by their 
respective counsel, and their witnesses, upon the merits of this
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cause; having examined the pleadings and documents of record, 
and deliberated:—

Whereas plaintiff alleges in his declaration, that he is tin 
father of the late J. M. P. Sheehan, who died on January 17 
1919; that defendant, at the time hereinafter mentioned, wa 
carrying on the business of banker in the city of Montreal an 
elsewhere in Canada and, a few days prior to January 17, 191m 
engaged one I). E. Stott, a boy of about 16 years of age, as ;i 
junior clerk on its staff attached to its Montreal office on Si. 
James street, and that said Stott had l>een instructed to accom 
pany defendant’s messenger while on errands on bank matters 
to other banks and to the clearing house, and, in order that said 
messenger be protected while on duty, defendant had given tin 
said Stott a loaded revolver to be used by him, if necessan. 
while accompanying the messenger, and said Stott had been 
instructed, when his duties for the day were over, to return 
said firearm to the possession and custody of defendant and to 
deposit the same in the vaults of said office; that, on Januar. 
17, 1919, instead of returning said firearm to defendant, as In- 
had been instructed to do, Stott retained possession thereof anil 
failed and neglected, to defendant’s knowledge, to return and 
deposit it after his daily duty in defendant’s vaults, and during 
the evening of January 17, 1919, on a public street in the City 
of Montreal, said Stott shot and killed outright the plaintiff 
flaid son; that defendant is responsible to plaintiff for tin 
damage resulting to the latter from the death of his son; that 
prior to said engagement Stott was absolutely unknown 
to defendant, having recently arrived in Canada from 
Europe, and defendant took no steps before engaging Stott 
to ascertain his capacity, ability and liability in tit 
performance of his duties as a member of defendant ’* 
staff, or to be entrusted with a loaded firearm while 
in defendant’s service; that Stott had no experience in the use 
of firearms and was too young to be entrusted therewith, as de
fendant well knew; that the defendant did not ask for any re

commendation from reliable persons as to Stott’s experieim- 
and ability to perform his duties; that defendant had instruole 1 
Stott, after office hours, to return said firearm to the defendant s 
possession and custody, but notwithstanding these instruction' 
the defendant, on January 17, 1919, was fully cognisant, or 
would have known had it taken precautions, that the said in
structions had been violated by Stott who failed to return said 
firearm to defendant’s vault and defendant should have ascer
tained whether the instructions so given were carried out; that
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said Stott to defendant 's knowledge had no license to carry a 
Iirearm; that defendant was negligent and imprudent not only 
in selecting Stott as an employee, but in not properly controlling 
or supervising the performance of his duties and ascertaining 
that its instructions had been carried out; that said firearm 
was the property of defendant ; that defendant is responsible 
towards plaintiff for the damage suffered by reason of the 
death of his son who was a bright boy, of excellent conduct, in
telligent and in sound health and had already commenced to 
contribute to plaintiff's maintenance and support and plaintiff 
had reason to expect that his son would continue to contribute 
in his maintenance and support as he advanced in years ; that 
as a result of said accident plaintiff had suffered loss and damage 
in the sum of $1,500 which defendant has been requested to pay 
hut refuses and neglects so to do, and plaintiff, making option 
of trial by jury, prays for judgment against defendant in the 
sum of $1,500, with interest and costs;

Whereas defendant by its defence admits that it was carrying 
on business as bankers ; that in order that its messenger be pro
tected while on duty defendant had given said Stott a loaded 
revolver to be used if necessary while accompanying said mes
senger and that Stott had been instructed, when his duties for 
the day were over, to return said revolver and deposit it in the 
vaults in the office, and prays act of plaintiff's admissions as to 
the instructions given to Stott and his failure and neglect to 
comply therewith, but specifically denies that he so failed and 
neglected to comply with his duties to defendant's knowledge ; 
all other allegations of the declaration are denied, and defendant 
alleges that the damages claimed by plaintiff did not directly 
result from any act of defendant, but on the contrary the same 
are indirect, remote, unnatural and are entirely due to the 
independent act of a third person, and defendant prays for the 
dismissal of plaintiff’s action with costs ;

Whereas the plaintiff by his answer joins isue with the allega
tions of said defence and prays for its dismissal with costs ;

Considering that this case was tried before a jury who 
answered the questions submitted to them as follows:—

1. “Q. Is the plaintiff the father of John Milton Patrick Shee
han who departed this life on January 17, 1919? A. Yes (Unani
mous). 2. Q. Was the said Sheehan killed on January 17, 
P'P>, by being shot with a revolver ? A. Yes. (Unanimous). 
5. (j. Was the said revolver the property of the defendant ? 
A. 5 es. (Unanimous). 4. Q. Was the said revolver discharged 
at the said Sheehan by one Stott, an employee of the defendant?
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Can. A. Yes. (Unanimous). 5. Q. Was the said accident due to tin
8.C. fault or negligence of the defendant, its servants or employees. 

If so, in what did the said fault and negligence consist? A.
Collins

V.
The King.

Yes. In not taking sufficient precaution to investigate tit 
said Stott s character and previous record, also in placing in tli 
hands of Stott a revolver when he had no license to carry sann. 
and also in not ascertaining whether the revolver had been pm 
hack in its proper place (9 for, 8 against). 6. (j. Has tl 
plaintiff suffered damages as the result of the death of the sai-l 
Sheehan ? If so, in what amount ! A. Yes, $1,500 (9 for, ; 
against).

Considering the answers given by the jury to questions ‘2. 
and 4, instructions given to the jury and to the whole of tl 
evidence, it is absolutely clear that the jury was not justified in 
finding that the death of plaintiff’s son was caused by the fault 
and negligence of the defendant, as stated in the jury’s answ< 
to question 5, and that it is equally clear the jury was not 
justified in finding any verdict other than one in favour of tli 
defendant ;

Moreover, that the direct, proximate and determining can- 
of the damages claimed by plaintiff in this case was due to tin- 
crime of Stott and not to the negligence or fault imputed by tIn
jury to the defendant in answer to question 5;

The plaintiff has not established any ground upon which de
fendant has been held responsible for the damages resulting from 
the death of plaintiff’s minor son ;

That plaintiff’s motion for judgment on the verdict should 
be as it is hereby, dismissed with costs ;

That defendant’s motion for a judgment in its favour not
withstanding said verdict is well founded ;

Doth dismiss plaintiff’s action with costs.
Action dismiss!1.

COLLINS v. THE KINO.
Supreme Court of Canada, Idington, Duff, Anglin, Brodeur and 

Mlgnault, JJ. June 20, 1921.
Criminal Law (§111$—12)—Charge before Magistrate—Option "f 

Accused to be Tried before Court of King's Bench—Attorn< v- 
Oeneral Requiring Trial by Jury—Right of Accused on Day "f 
Trial to Ask for Adjournment in Order that he may Change Ids 
Election.

An accused having when charged before the Magistrate expressly 
renounced any desire for speedy trial, and having been c<> - 
mitted for trial, and the Attorney-General having required t it 
the case should be tried by a jury under sec. 825 (5) of the 
Criminal Code, will not on the day of trial be granted an
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adjournment of the trial until the next term, so as to allow him 
lo change hia election if he ao desires, although the application 
is made before the commencement of proceedings to select the 
petit Jury.

[Giroux V. The King (1917), 39 D.L.R. 190, 29 Can. Cr. Cas. 258, 
56 Can. S.C.11. 63; Minguy v. The King (1920), 58 D.L.R. 77, 
61 Can. S.C.It. 263, 34 Can. Cr. Cas. 324, distinguished; The 
King v. Collins, 32 Que. K.B. 76, affirmed.]

APPEAL by way of stated case from the refusal on the 
day of trial to adjourn the case until the next term so as to 
allow the accused if he so desired to change his option of 
trial before the Court of King’s Bench. Affirmed.

Alleyn Taschereau, K.C., for appellant.
A. Marchand, K.C. and L. Cannon, K.C. for respondent.
ldinglon, J.:—The accused having when charged before 

the Magistrate expressly renounced any desire for speedy 
trial without jury and later notwithstanding pleaded to the 
indictment without raising any sort of objection thereto, 
in my opinion, had waived any legal right he had up to that 
time to elect for a speedy trial.

Such was the settled state of the law until the decision 
of this Court in the case of Giroux v. The King (1917), 39 
D.L.R. 190, 56 Can. S.C.R. 63, 29 Can. Cr. Cas. 258, affirm
ing 26 Que. K.B. 323.

I am not quite sure in light of that decision, what the 
law so laid down really is, but when applied to this case 
which is, as it were, the counterpart of that, I think it has 
no application.

If that decision should, necessarily, govern in regard to 
the point I raise, I would bow to it, though I dissented there
in, but it does not, I think, and therefore I hold the plead
ing to the indictment, under the attendant circumstances, 
fatal to the appellant’s contention herein.

There the accused was allowed, even after plea to an 
indictment, to withdraw his plea and elect to go to trial 
before a judge without a jury.

I thought then there was no jurisdiction in the Courts to 
so proceed.

This case is quite distinguishable from the case of 
Minguy v. The King (1920), 58 D.L.R. 77, 61 Can. S.C.R. 
263, 34 Can. Cr. Cas. 324, where the accused had indicated 
his desire to elect, as he was entitled to have done, for a 
trial without a jury before he was forced to plead to an 
indictment and thereby, as I held, improperly deprived of 
his right to elect.

I am, notwithstanding the doctrine laid down in the case
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('»n- of Giroux v. The King, unable to see that it necessarily
S-C governs this case.
---- I therefore would answer the first question of the stated

Colli sa case jn t^e negative.
The Kim;. And as to the second question I am of the opinion that, 

duF-j. under all the attendant circumstances, the error if any.
which is disputed, would not necessarily be fatal to the 
validity of the trial, and therefore answer it also in the 
negative.

The appeal therefore, in my opinion, should be dismissed.
Duff, J.:—The appeal, in my opinion, should be dismissed.
1st. As to the constitution of the panel. In this respect 

no substantial prejudice was suffered by the accused. It 
is unnecessary to repeat the observations contained in the 
case as stated and signed by the Chief Justice of the Sup
erior Court and in the judgment of Martin, J., with which 
I concur.

2nd. As to the right of the accused to elect to be tried 
by a Judge. Admittedly the accused had that right under 
secs. 826 and 827 of the Crim. Code unless by virtue of a 
requirement by the Attorney-General under sub-sec. 5 of 
sec. 825 Can. Cr. Code that right was taken away. In 
Minguy v. The King I concurred in the opinion of the Chief 
Justice of this Court that where the Attorney-General pre
fers a bill of indictment under sec. 873 or where the bill of 
indictment is, by the special direction of the Attorney-Gen
eral, so preferred that in itself constitutes a requirement 
that the case should be tried by a jury within the meaning 
of sec. 825 sub-sec. 5.

I am not at all impressed by the argument that the power 
given by sec. 837 is a different power from that given by 
sub-sec. 5 of sec. 825. They are not the same power, no 
doubt; but it does not follow that each must be exercised 
by an independent proceeding. A proceeding under sec. 
837 may and prima facie does, import a determination that 
the accused shall be tried by a jury, a determination nega
tiving his right to be tried without a jury and at all events, 
in the absence of some qualifying declaration it is an ex
ercise of the authority given by sec. 825 sub-sec. 6. I may 
add that the decision in Giroux v. The King (a case in which 
the Judges who took part in it proceeded upon diverse 
grounds) is not an authority having any relevancy to this 
question.

I think that in this case there is sufficient evidence and

Dominion Law Kutobts. [62 D.L.R.
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there was sufficient evidence before the trial Judge that 
the Attorney-General had required that the ease should be 
tried bj a jury within sec. 825, sub-sec. 5.

It is important, I think, to add that had it not been '.or 
sub-sec. 5 of sec. 825 of the Crim. Code, I should have been 
censtrained to hold that in the language of sec. 1019 
"something not according to law was done at the trial" 
and consequently that the conviction must lie set aside. 
The accused, as I have already said, was entitled, in the 
absence of action by the Attorney-General under sec. 825, 
to have the benefit of the procedure provided by secs. 82li 
and 827. Through no fault of his own but through the 
default of the officers of the Crown he was put upon his 
trial without being given the opportunity to take advan
tage of those provisions; and had it not been for the in
tervention of the Attorney-General he could not, I think, 
have been tried legally in these circumstances.

It is not so much a question of jurisdiction. The Court 
of King's Bench had jurisdiction to decide whether or not 
the accused could legally be tried as it had jurisdiction to 
decide all other questions of procedure and substantive 
law touching the liability of the accused to be tried and 
convicted of the offence with which he was charged. The 
point is that the trial of the prisoner in such circumstances 
would not have been a trial according to law; an objec
tion which could properly be raised by way of stated case 
and dealt with on appeal under the provisions of the Code.

For the reasons given I am of opinion, however, that 
these last mentioned considerations are without applica
tion in the present case.

Anglin, J.:—Two questions are submitted by the re
served case granted the appellant; 1. Was there error 
in refusing to grant acte of the option made by the ac
cused for a speedy trial before a Judge of the Sessions 
without the intervention of a jury? 2. If it was the fact, 
that cards to the number of 66, bearing the names, num
bers and addresses of 66 petit jurymen were placed in the 
panel box for the purpose provided, did it constitute an 
irregularity or illegality sufficient to entitle the accused 
to the relief sought?

One of the Judges of the Court of Appeal dissented 
from the majority of the Court on both points.

(1) Although the argument travelled over the whole 
field of the rights of a person committed for trial to elect
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Can. for a speedy trial—the duties of the sheriff and the Judge 
^7" under secs. 826-7, to accord him an opportunity to make 
_1I1 such an election being specially dwelt upon as imperative 

Collins and as such affording a basis for the contention that be 
Tiii'.*kiso. cause those sections had not been complied with the Court

---- " of King’s Bench lacked jurisdiction to try the appellate
Anshn. i. —the first of the two questions actually presented for de 

cision lies in a very much narrower compass. The only 
thing approaching an “option made by the accused for a 
speedy trial” of which the record contains any evidence i- 
to be found in the following extract from the procedure 
book of the Court of King’s Bench, (translated) :

"Before proceeding to draw by lot the cards containing 
the names and numbers of the petit jurors, Mr. Alleyn 
Taschereau, attorney for the accused, demanded the ad 
journment of the trial until the next term, so as to allow 
the accused to change his option, if he so desires, under 
the Criminal Code and its amendments. Mr. Lucien Can
non objected to this request on behalf of the Crown. Th> 
Court decided that the trial must proceed.”

The only application made to the Court was for a post
ponement of the trial to the next Assizes to permit the 
accused to re-elect, if he should think fit. That motion 
was simply refused. Apart from the fact that then- 
had been no previous election and the case was therefore 
not one for re-election, what took place at the Assizes 
Court certainly did not amount to an election for a speed , 
trial. There was not even an intimation that such an elec
tion would be made if the postponement asked for wen- 
granted. There was, therefore, no refusal "to grant ac-le 
of an option made by the accused for a speedy trial.” He 
had made no such option and an acte of such an option 
therefore was not and could not have been sought or re 
fused. The first question must be answered accordingly. 
It is not within our province, as was held by a majority 
of this Court in the recent case of Scott v. The King (1921 ), 
58 D.L.R. 242, 34 Can. Cr. Cas. 187, materially to modify, 
qualify or enlarge the scope of a question in a resen - il 
case merely because it does not cover the ground of ap
peal which counsel presents to the Court, although that 
should appear to be what the appellant conceives to be In
substantial grievance.

(2) In not discharging the 6 additional jurors over the 
required panel of 60 (R.S.Q. 1909, arts. 34-38) the Court 
exercised a discretion conferred on it by R.S.Q. 1909, art.
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3459. The 6 additional jurors having been lawfully re- Con
tained I am not satisfied that their names were not prop- a(T
erly placed in the panel box (Crim. Code sec. 927) from .—
which the names of the petit jury were drawn. As is Collin» 
pointed out by Martin, J., only 60 jurors answered the thk Kiee.
roll call on the day of the trial. Six were absent. No juror ----
called for the trial was in fact challenged by the appellant. An,lln' 1 
The only objection taken on his behalf on this branch of 
the case which appeared to be of moment, viz., that the 
proportion of peremptory challenges which he was en
titled to exercise was disturbed by the presence of the 6 ad
ditional jurors, thus appears to be lacking in substance.
His right of challenge was not in fact affected. Even if 
there was something done at the trial not according to law, 
the right of challenge not having been interfered with, sec.
1019 of the Crim. Code precludes the granting of a new 
trial since no substantial wrong or miscarriage was 
occasioned.

Brodeur, J.:—This is an appeal in a criminal case. Two 
questions are submitted to us. The first deals with the 
jurisdiction of the Court which condemned the accused.
The second deals with the validity of the selection of the 
petit jury.

The accused was arrested for robbery while armed, un
der sec. 446 of the Crim. Code. He was brought before 
the Judge of the Sessions of the Peace on September 18,
1920, for summary trial, but declared his option for a trial 
before the Court of King’s Bench, as he was entitled to 
do (secs. 777, 778 Crim. Code), that is to say, he chose a 
trial by jury.

The Judge of the Sessions of the Peace then proceeded 
to preliminary enquiry and the accused was on October 12 
committed for trial. The record shews that before the 
Judge's declaration of commitment the accused had es
caped from the gaol in which he was imprisoned.

On October 13 the Crown prosecutors preferred before 
the grand jury an indictment which they had signed as 
follows :—

L. A. Taschereau, Attorney-General by Aime Marchand,
Lucien Cannon, duly authorised.

This indictment was endorsed as follows, the signature 
being that of the Attorney-General himself:—
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Can. “This indictment is preferred by the undersigned, the 
gC Attorney-General for the Province of Quebec. L. A. Tas- 
—i- chereau, Attorney-General for the Province of Quebec."

Cou.ish The grand jury on the same day found the indictment 
The kin.;, and the accused was immediately arraigned and pleaded 
, ---- not guilty.Brodeur, J.

On October 15, at the moment when his trial was about 
to commence and before the selection of the petit jury, th. 
accused by his attorney verbally applied to the Court for 
an adjournment of the case until the next term to alio» 
the accused to change his option if he so desired. Tin 
Crown objected, the trial proceeded and the accused wa< 
condemned. He now maintains that he was illegally de
prived of his right to optate for a speedy trial, and that 
when lots were drawn to select the petit jurors, there 
were 66 cards in the box, instead of 60, being 6 more than 
the number required by law.

This last point does not appear to have been n ised in 
time, and besides there is nothing to show that ai y text 
of law has been violated.

Under arts. 3438 and 3455 R.S.Q. (1909), the sheriff i 
empowered to summon more than 60 jurymen. If after 
having examined the claims for exemption the Judge 
finds that there are more than 60 jurymen present, he max 
dismiss the remainder. He is not bound to do so; on the 
contrai the law leaves the matter to his discretion. It 
may indeed happen that, with a heavy term and a large 
nunr . r of cases to be tried, the Judge may at his discre 
ti< . tain more than 60 jurymen, and this was what hap 
p« , d in the present case. The Judge therefore did not 
violate any text of law, but simply exer> ised the discretion 
allowed him.

The other question before us deals with the jurisdictio' 
of the Court and the right of the accused to optate for 
speedy trial.

The Court of King’s Bench certainly had jurisdiction 
to try the accused. The offence with which he was charged 
designates this Court as having the right to try him.

An indictment had been preferred against the accuse, 
and had been found by the grand jury. The endorsemen 
on the indictment bearing the signature of the Attorne.x 
General declared that this indictment had been preferre 
before the grand jury on his explicit instructions.
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Before the amendment of the Criminal Code in 1909, Cl,n 
anyone accused of an offence such as that with which 8(.
Collins was charged had the absolute right of declaring —
his option in favour of a speedy trial before the Judge of 1 
(he Sessions of the Peace. By the amendment of 1909 Tin: kma. 
(art. 825, sec. 5), this right is refused when the Attorney- ,
General requires that the trial shall take place before a 
jury. The law adds that the Attorney-General may make 
this demand, even though the accused has consented to 
a speedy trial before the Judge of Sessions.

It seems to me that the signature of the Attorney-Gen
eral on the indictment constitutes this demand referred 
to, in art. 825, sec. 5 of the Criminal Code. I would further 
lie inclined to believe that, under art. 873, from the mo
ment when the, Attorney-General prefers an indictment 
before the grand jury, whether or not there has been a 
preliminary enquiry, the Court of King’s Bench is duly 
seized of the case and may try and dispose of it. We are 
nut called upon to examine the previous proceedings, and 
if the accused, as in this case, demands a speedy trial, 
the Court is clearly entitled to refuse him this privilege 
and to proceed with a trial by jury.

In the present case I consider that the Attorney-General 
in himself signing the indictment shewed in unmistak
able fashion that he required a trial by jury (art. 825, 
sec. 5, Crim. Code). That was the absolute right of the 
Attorney-General, and he sufficiently expressed his desire 
so as to prevent us from considering that the Court was 
without jurisdiction. It would, however, be better if this 
request should be inserted in the original record, so as to 
take away from the Judge of Sessions even the appearance 
of jurisdiction.

We cannot set aside a conviction, even if something was 
done not in conformity with the law and if wrong instruc
tions were given, unless a substantial wrong or a miscar
riage of justice resulted. I cannot find in this case any 
illegality of such a nature as to constitute a miscarriage 
of justice (sec. 1019 Crim. Code).

The Crown was entitled to require the accused to under
go his trial before the Criminal Court. That Court was 
justified in exercising its discretion to refuse an adjourn-
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ment. The petit jurors were not illegally selected. The 
conviction of the accused must be maintained.

The appeal should be dismissed with costs.
Mignault, J.:—This appeal comes to this Court on two 

questions, as to both of which Greenshields, J., dissented 
from the majority judgment of the Court of King’s 
Bench: "1. Was there error in refusing to grant acte of 
the option made by the accused for a speedy trial before 
the Judge of the Sessions without the intervention of a 
jury? 2. If it was the fact that cards to the number of 
66 bearing the names, numbers and addresses of 66 petit 
jurymen were placed in the panel box for the purpose 
provided, did it constitute an irregularity or illegality suf
ficient to entitle the accused to the relief sought?"

First question:—The appellant’s counsel argued this 
question as if it were quite a different question, namely 
whether under sec. 826 et seq., Crim. Code, he should have 
been brought before a Judge and the statement required 
by sec. 827 made to him, at which time and on which state
ment being made to him he would have been afforded the 
opportunity of exercising, if he saw fit, an option for a 
speedy trial or to be tried in the ordinary way. I think I 
sufficiently stated in Minguy v. The King (1920), 58 D.L.R. 
77, 61 Can. S.C.R. 263, 34 Can. Cr. Cas. 324, what proce
dure should be followed in cases like this one.

But this is not the question we have to answer. And I 
propose to reply to the question submitted in the negative 
because the appellant never made an option for a speedy 
trial, and therefore there was no option of which acte (to 
use the language of the question) should have been 
granted.

Thisl does not necessarily mean that I disagree with 
what Greenshields, J., said on this first point, but under 
the question put to the Court there is no necessity of ex
pressing any opinion on this point.

Second point. I would also answer this question in the 
negative for the reasons given by Martin, J., in the Court 
of King's Bench which are entirely satisfactory to me.

The appeal should be dismissed.
Appeal dismissed.
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Alberta Supreme Court. Appellate Division, Harvey C.J., Stuart and 
Beck, JJ. October 1, 1921.

Taxes (§ VI—220)—Head office of business in Toronto, branch 
office in Edmonton — Branch office supplying outside
BRANCHES—No PROFITS ON TRANSFER—INCOME—ASSESSMENT.

The plaintiffs carry on business in several places in Canada, one 
branch being situate in Edmonton, and the head office being at 
Toronto. The Edmonton branch has a variety of operations. There 
is a packing plant in which live stock is killed and prepared for 
market and there is a sales and distributing side. The latter has 
four classes of business comprising (1) sales to Edmonton butchers 
and dealers, (2) sales outside of Edmonton upon orders of travel
lers working from the Edmonton branch, (3) distribution of pro
ducts to other branch businesses in Alberta and British Columbia, 
(4) distribution of its products to persons outside of Canada. By 
the provisions of the Edmonton charter as amended in 1918 (Alta.) 
ch. 52, sec. 44, the city was given power to levy an income tax 
under sec. 534 “In the case of the income of persons residing or 
having their head office or principal place of business outside of 
the city but carrying on business therein or therefrom, either 
directly or through or in the name of any other person, the income 
shall be the net profit or gain arising from the business of such 
person controlled, conducted or carried on, in or from the Çity 
of Edmonton; provided however that in the case of any other 
branch business where no separate profit and loss account is avail
able, five per centum of the gross business of the Edmonton 
Branch.” In 1919 (Alta.), ch. 56, sec. 15, the section was amended 
to make the proviso read “provided however that in the case of 
any branch business where no separate profit and loss account is 
available, the net. income shall be deemed to be ten per centum 
of the gross business of the Edmonton branch ; if however the 
person assessed can shew to the satisfaction of the collector that 
his or its net profit of the Edmonton branch is less than ten per 
centum of the gross business thereof, the net income shall be the 
actual profit shown by such person, but in no case shall it be 
deemed to be less than five per centum of the gross business."

Appeal by the plaintiffs from the judgment of Simmons, J. 
Reversed.

<S\ B. Woods, K.C., for plaintiff.
J. C. F. Down, K.C., for respondent.
Harvey, C.J. (after setting out the facts as stated in the head- 

note) In the summer of 1918 the plaintiff’s office manager at 
Edmonton filed a return as required by the Act for the purpose 
of shewing the taxable income which appeared by the return as 
$377,533.26, upon which, according to the computation which 
has not been questioned, the tax payable was $29,637.66.

The correctness of this return apparently was questioned by 
the head office or elsewhere, it being contended that the true in
come was much less. In December when the time came for pay
ing the tax, this amount was paid under protest and with the



176 Dominion Law Reports. [62 D.L.R.

Alta.

App. Div.

Swift
Canadian

Edmonton.

Harvey, c.J.

mutual understanding that the proper amount only should h 
collectable whenever it was determined xvhat that should be.

At some time or times other returns were filed, one for each 
of the three years in question, which shew a quite different in 
come and tax. It may be noted in passing that the Act requin 
the return to be in the form prescribed (sec. 539) and that only 
the first return which the plaintiffs contend is erroneous, fur 
nishes the information called for by the prescribed form of iv 
turn. By the amended return the plaintiff’s taxes for the 
years are shewn to be $7,171.79, $2,714.11 ami $4,815.44, makii 
a total of $14,701.34, and this action is to recover back $14. 
936.32, the excess of the amount paid over what is claimed t<» In- 
the amount payable.

It is admitted by the plaintiffs that in respect of the busim 
done under classes (1) and (2) above set out they are liable for 
income tax and it is admitted by the defendants that in respect 
to the business under class (4) they are not so liable. They 
differ as regards class (3). Mr. Woods, for the plaintiffs, cm 
tends that the City is inconsistent, that there is no essential 
difference between classes (3) and (4) in that in neither is the 
business controlled and carried on in Edmonton.

In the first pluce the Act does not say, as Mr. Woods so con
stantly did “controlled and carried on,” but “controlled -, 
carried on” “in or from” Edmonton.

The evidence shews that the foreign business (class (4)) i< 
controlled entirely from the head office, the Edmonton branch 
merely sending goods as directed from head office and apparently 
never receiving any payment in any form for such goods. On 
the other hand I gather from the evidence that the distribution 
under class (3) is on orders from the branches to which goo<l> 
are sent, much the same as on orders under classes (1) and (2 . 
It is true they were not sales in the ordinary sense since the 
goods were merely transferred from one place to another, still 
remaining the property of the same owner, but they wire 
charged at the regular Edmonton market prices and remittances 
made for them to the Edmonton branch, which accounted for 
them to head office. This at least was the course pursued until 
some time during the last 3 years in question. Whether the 
payment was made to the Edmonton branch before the goods 
were actually sold by the branch to which they were sent is not 
very clear but in any event what the Edmonton branch received 
would appear to be at least prima facie payment for the goods 
sent out by it through its business carried on in Edmonton. If 
what it received included any profit made by the other branch,
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that would not in my opinion be a return from any part of the 
business carried on in Edmonton and could not, therefore, be 
considered income under the Act. Its business ends when the 
goods are shipped out at the regular price. Indeed if it were 
shewn that the actual sale was at something less than that price 
I am of opinion it would be perfectly proper to deduct the de
ficiency from the price charged the other branch, if the latter 
had been remitted by that branch, since the plaintiffs only 
ultimately receive the amount paid by the purchasers from 
them. No doubt under normal conditions instances of such a 
situation would be negligible.

On this issue therefore I accept in the main the contention 
of the defendants.

The returns made by the plaintiffs are based on the business 
under classes (1) and (2), excluding (3). It follows that they 
are necessarily erroneous in their result. It is necessary, how
ever, to consider the principle upon which they are made up 
and what is the proper principle upon which to arrive at the 
correct income. The trial Judge states in his reasons for judg
ment that “The plaintiffs admit that no separate profit and loss 
account for the Edmonton business is available.” Mr. Woods 
takes exception to this but it is impossible to read Mr. Woods' 
examination of the Edmonton office manager, who states that he 
is an accountant, without coming to the conclusion that his main 
purpose was to prove that a separate profit and loss account for 
the Edmonton business was, in his words “an actuarial impos- 
sibility.

In answer to Mr. Down's question, “Dut you have no profit 
and loss account which shews—rather you don’t keep the lawks 
of this plant in such a way that you could shew the profit and 
loss account of it as if it were a separate entity by itself, is that 
what I understand?” The witness said, “It is not separate, it 
is all part of a business ; it is not separate in the strict sense of 
1 lie word.” He also said the head office has no such account.

I think, therefore, to say that the plaintiffs admit that there 
is no separate profit and loss account, is putting it quite mildly. 
The amended and subsequent returns filed by the plaintiffs 
attempt to arrive at the income by setting out the total business 
of the plaintiffs everywhere and the total net income derived 
herefrom, and then assigning to the Edmonton branch as its 

share of the total income the same percentage as its total busi
ness is of the total business everywhere. This method as already 
indicated shews the tax for the first year as less than one quarter 
of the amount shewn by the method adopted by their local 
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manager, and is therefore naturally a much more satisfactory 
method from the plaintiff’s point of view than the other, but f 
do not think that any intelligent person can seriously contend 
that it can be depended on to shew the actual profit of the Ed 
monton separate branch. It can only do so when all tin- 
branches are carrying on uniformly as to profit and loss which i> 
practically never.

It is indeed nothing but a substitute in the absence of tin- 
actual profit and loss account and might quite reasonably have 
been adopted by the Legislature but the Legislature provided a 
different method and it is the substitute authorised by tin- 
Legislature rather than the one suggested by the person payiii- 
the tax that we must adopt.

The amendment to the proviso of sec. 534 quite definitely pi 
vides the method of ascertaining what will be assumed to be tin- 
income when the party has not kept his accounts so as to shew 
the actual profit and loss. Under that, if there is no separate 
profit and loss account, the party may still shew the amount of 
the actual profit which will be taken to be the ineome if it n 
not less than 5% of the gross business done, but if it is less, then 
5% of the gross business, will be treated as the income. If lie 
does not see fit to shew what the actual profit is then 10% of tIn- 
gross business will be considered to be the income for the pur
pose of the tax.

This provision applies to the tax for 1919 and 1920. Tin- 
trial Judge, no doubt inadvertently, treated it as applying only 
to the 1920 tax, but both parties agree that it applies to 11n- 
1919 tax as well. The original proviso of the section which 
applied to the 1918 tux was treated by the trial Judge as fiximr 
5% of the gross business as the taxable income in the absence of 
a separate profit and loss account. I regret to say that I can 
give no intelligible meaning to the proviso and think it must he 
disregarded. Mr. Down states that the section as originally 
presented to the Legislature contained other instances in the 
proviso which were struck out, apparently without it being 
observed that what was left makes only a partial sentence with
out furnishing any sensible meaning, without some verb to we 
with the “five per centum of the gross business,” no meaning - an 
be attached to it and the verb can be supplied only by gu< s, 
which is not a proper way to determine the meaning of a statute.

In the result the main portion of the section must be con
sidered without modification by any proviso and the net profit 
or gain for the year 1917 must he ascertained to determine thv 
taxable ineome for the year 1918.
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Notwithstanding the evidence of the office manager, 1 have 
no doubt this can be ascertained with reasonable accuracy by 
any competent accountant by an examination of the books of 
account, and if the parties cannot agree on the amount, which 
seems improbable, there will have to Ik? a reference to ascertain 
it.

The plaintiff's office manager considered that the return he 
made shewed the net profit of the business but he states that he 
included under the word “operations” the total sales under all 
four classes, taking all distributions as sales. As already in- 
dicated, these under class 4 should be excluded, they constituting 
no part of the income since there was no income from them 
received in Edmonton.

The city’s right to tax can be no broader than what the 
Province can give. Under our constitution, the Province can 
tax only such property as is within the Province. This being 
a tax on income, the income must l>c within the Province, or we 
may say for the present case, within the city. Such being the 
case, any income which did not come to the Edmonton branch, 
even in respect of business controlled or carried on in or from 
Edmonton, could not be taxed. This consideration appears to 
affect the last year's income in respect to the class (3) distri
butions, for it is stated that during 1919 the procedure changed 
and during part of that year Edmonton branch received no pay
ments for shipment to branch houses which were thereafter 
accounted for direct to head office. If a separate profit and loss 
account were available there would be no income from this busi
ness to be taxed, but there being no such profit and loss account 
the arbitrary and artificial method of fixing as taxable income 
an amount which may be quite different from the amount of real 
income docs not necessarily exclude this business from considera
tion. However, 1 take the defendant’s position to be that it does 
not claim income in respect of the foreign business even though 
the actual profit is not shewn and the income must be determined 
by the substitute of the proviso to the section and the principle 
of exclusion of this business would also exclude that portion of 
the business with branch houses not accounted for to the Edmon
ton branch and, therefore, I do not consider whether the gross 
business contemplated by the section may not intend to include 
all business whether it results in an actual income or not.

Alta.
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Eumo.viox. 

Harvey. r.J.

In this view the gross business to be taken for fixing the 
taxable income for the years 1919-1920 will in addition to the 
business under classes (1) and (2) include so much of the busi-
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ness under class (3) as was accounted for by payment to tin 
Edmonton branch.

The plaintiffs should file proper returns or on failure or in tlx 
event of the defendants not finding the returns satisfactory 
or failing to agree, the reference should include the ascertain 
ment of the taxable income for these years.

It may In1 observed that the figures of the amended return 
for 1918 for the business of the Edmonton branch though sworn 
to be only in respect to classes (1) and (2) are nearly double 
those of the first return, which is sworn to cover all four class» 
There is clearly an inconsistency here.

Although in the result the judgment as herein directed diffei 
in many respects from the judgment entered below, yet tlx* 
appellants have failed on practically all substantial points and 
should pay the costs of this appeal.

There is no need to interfere with the reservation of the costs 
of the trial as directed by the trial Judge because until eitlx 
the parties agree on the amount of tax payable or the referen* ■ 
is held, the result is still in doubt, though if the figures of Un
amended returns are correct there seems no doubt that the plain
tiff’s action must fail.

Sti art, J.I was at first inclined to agree with the opinion 
of Ilarvev, C.J., that the proviso in the original sec. 534 was 
not capable of being given an intelligible meaning. Rut on 
further consideration, it seems to me that anyone reading 11n- 
whole section together cannot have any doubt as to what tin- 
precise idea was which the Legislature intended to convey. 
Clearly an accidental mistake in technical grammatical con
struction was made, but it seems to me to be too clear for any 
doubt whatever, when one does read the whole clause over, that 
the words “the income shall be” are to be understood. I think 
the true rule of construction is to give a meaning to the won Is 
of the written instrument including a statute if it is at all 
possible even by supplying anything necessarily to be infcrml 
from the terms used. Real pp. 148, 70, 324. I think the words 
“the income shall be” are clearly necessarily to be inferred from 
the terms used in the whole section.

Then, with regard to the use of the word “other” in the 
proviso, 1 am of opinion, as I ventured to suggest upon the 
argument, that the true meaning is to be found by interpreting 
that word as being simply explained by the use of the phrase 
“where no separate profit and loss account is available.” The 
section had already enacted that the income should be “the net 
profit or gain arising from the business controlled, conducted or
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carried on in or from the City of Edmonton.” Then the use of 
the word “other” is simply due. in my judgment, to the con
sideration that there might Ik* a ease where that criterion could 
not he applied because there might he no profit and loss account 
available as a basis of calculation. In this view the word 
“other” and the expression “where no profit and loss account 
is available” are simply used in an appositive sense. It is, 1 
ill ink, not sound to say that the words “other branch” is used 
in contradistinction to the Edmonton branch because it is so 
obvious that no branch but the Edmonton branch is or could be 
taxable by the city in any case and it is only the profit, or. if 
no profit account is available, 5'e of the gross business, of the 
Edmonton branch upon which the income tax is imposed.

This, of course, applies only to the profit or gross business 
for the year 1917 hut assessable in 1918. And the phrase “the 
gross business of the Edmonton branch” with which the proviso 
ends, must, I think, be read with the laxly of the section in 
mind and interpreted as meaning the gross business controlled 
conducted or carried on in or from the city of Edmonton.

With respect then to the income for 1917 for which the tax 
is assessable and payable in 1918, the first question to he de
termined is whether it can l>e said that there is “no separate 
profit and loss account available.” Here we meet another grave 
question of interpretation of terms. What is meant by the 
word “available”t One may ask the question available to whom 
I pen the argument, as I remember, the phrase was discussed 
as if it admittedly meant “where the separate profit of the 
branch can not be ascertained.” Hut I am not at all sure that 
that is what is meant. It occurred to me that it might possibly 
have been intended that if there was not regularly kept upon the 
books of the person or corporation, available for inspection, an 
account shewing the profit or loss for the year then that should 
end the matter and 5% of the gross business should he taken. 
A wagon or any other article can scarcely be said to be available 
if in order to get it one has to gather materials together and 
have one made. Ro with an account of profit and loss, which 
may, T think, very well be taken to mean a regularly kept account 
of the company’s books and not a statement that may perhaps be 
made up from a mass of material collected from various sources. 
If this should be the true meaning then admittedly there was no 
such account available.

I hit however this may be, I agree with the opinion of Ilarvev. 
that even in the other sense there was no separate profit 

and loss account available. The argument of counsel for the
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appellant watt, that a separate profit and loss account for tln- 
Edmonton branch could be arrived at by simply taking the tohi 
business of the corporation in Canada, its total profit in Canada 
and then fixing the profit of the Edmonton branch at that pr< 
portion of the total profits that the gross business of the Edrnon 
ton branch bore to the entire gross business of the company it 
Canada. I find myself quite unable to accede to this propos 
tion. One quarter of an apple, no doubt, has the substance < 
an apple and may come under the category “apple,” but I 
certainly cannot describe it as a “separate” apple. I take li
er idence of Spencer as shewing conclusively that it was ii 
possible to ascertain what the separate profits were which tie- 
company derived from that portion of its business which w;i' 
controlled, conducted or carried on in or from Edmonton. Ami 
this may very well be the case, notwithstanding that the com
pany would be able in some way or other to make up its mind 
whether or not it was profitable for it to continue the busim-" 
and operations of the Edmonton branch. Certainly if the coi 
pany entered upon that enquiry it would not by any means <! 
cide it upon the principle suggested in the argument on its 
behalf.

We have here to do, moreover, not with an enquiry into ms 
tomary established methods of taxation or of adjusting the vi
sible results of obscure and disputed wording in taxing statut- . 
but with the interpretation of the true meaning of the words 
of a particular statute which is before us though that statute 
is difficult of construction because of both extreme generality 
and embarrassing obscurity in the terms used—a condition al
most inevitable from the nature of the subject matter of tin- 
tax.

For 1918 then, I think, the next enquiry is,—what was tin- 
amount of the gross business controlled, conducted or can -.1 
on by the company in or from the city of Edmonton? Or upon 
what principle rather, should that amount be ascertained? The 
company is not merely a wholesale dealer in certain prodm ts. 
It is engaged at various places in Canada in manufacturing those 
products. But for a manufacturer his business comprises more 
than manufacturing. If he stopped at manufacturing he w< ild 
soon stop altogether. Ilis business is to manufacture and sell so 
as to gain money. Selling is, therefore, essentially a part of the 
manufacturer’s business. It is common ground that the statute 
does not attempt to take cognisance of the mere amount of go ds 
manufactured. It is not a personal property tax that is im-
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I lotted. That statute takes cognisance only of business done 
admittedly in the sense of business completed by sales.

I am unable to see why the mere shifting of the physical loca
tion of portions of the manufactured products of the company 
from its manufactory at Edmonton to its warehouses in Calgary, 
Nelson or Vancouver, can properly lie deemed to come within 
the meaning of the term "business.” We ought first, I tbink. 
to arrive at a clear conception of what the statute means by that 
term. It ought, in my opinion, to be understood in the sense 
in which merchants generally understand the term. When a 
merchant speaks of the gross business transacted by his firm ill 
o year he certainly means the gross amount of his sales of the 
goods he deals in. It seems, therefore, to me to Im clear that 
when the statute speaks of the "gross business” or the "busi
ness” of a person it is using the term in that sense. It is just 
i lie same as if the company had purchased its goods instead gf 
manufacturing them itself. Its gross business means its gross 
sales of goods.

I think, therefore, we must understand the statute as saying 
that the income shall be the net profit arising from, or 5V! of, the 
gross business, that is the total sales of the company which arc 
controlled, conducted or curried on in or from the city of Edmon
ton. What sales are shewn then in this case to have been coil- 
dueled, controlled or carried on in or from the city of Edmon
ton. i.e. in or from the Edmonton branch ? Can it be truthfully 
said that any portion of the gross sales at Calgary, at Van
couver, or at Nelson were substantially conducted, controlled or 
carried on in or lrom Edmonton ? In my opinion, upon the 
evidence, that cannot be said. It is abundantly clear that the 
Edmonton branch had nothing whatever to do with either con
ducting or controlling or carrying on any of those sales. The 
Edmonton branch is not shewn indeed to have had any control 
even over the mere fixing of the bulk amount of goods that were 
requisitioned from it either by the outside branch managers or, 
of Course, by the head office. Dut, even if the manager in 
Edmonton did have something to say about whether he would 
till a particular requisition or not that is very far from saying 
flint lie conducted, controlled or carried on the sales that were 
made by those outside managers. Even if the goods forwarded 
oil requisition were invoiced to the branch at a certain price 
that would not be enough, in my opinion, to bring the trans
action within the category of "business” of the company as I 
have said that I think that term should be understood. It must 
nilt he forgotten that while the statute in dealing with the busi-
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ness of the Edmonton branch, is also dealing with that business 
only in so far as it is properly “business” of the company as 
a whole. And until sales are made, I do not think the company 
as such has transacted any business at all within the meaning 
of the term as used in the statute.

I cannot see what difference either, it can make, haw the price 
at which sales are made at the branches is fixed. There was 
evidence, I think, that the current market price at Edmonton 
was taken as the basis, but I am unable to see how that causes 
the sales at the outside branches to be conducted, controlled or 
carried on by the Edmonton manager. Indeed there is no evi
dence that that individual fixed the price.

Moreover, even if the outside managers, in making their 
sales, added something to the Edmonton price or even if a 
practice could be discerned of allowing for a manufacturers 
profit, still I am unable to see how either of these things could 
affect in the slightest degree the fact that the “business” of 
the company at the branches outside of Edmonton, that is, tin- 
company’s gross sales at those branches was not in any wax 
shewn to be under the charge of or conducted, controlled or 
carried on by the Edmonton branch. It seems to me that any 
contrary argument is based upon an enquiry into what it i-* 
just or fair or reasonable that the Edmonton branch should 
pay taxes upon, that is, into the proper policy of taxation, when 
as the true problem is merely how the words of the statute 
before us ought to be interpreted, that is, what did the Legis
lature mean by the words it actually used, not what one mux 
think it probably had, or ought in enacting a taxing statute 1< 
have justly and fairly had, in mind. It is this latter considéra 
tion, erroneous as I think it is, which, in my opinion, gives rise 
to a discussion of the methods of accounting between the branch*■ 
and the methods of channels by which the head office at Toronto 
gathers in its gross returns.

It is for that reason that I think the circumstance that remit
tances of cash returns fron these branches were gathered toget li
ât the Edmonton office and therefrom forwarded in bulk to To; 
onto, has really no relevancy or material bearing upon the ease. 
The tax imposed on a profit from, or on 5% of, the gross husim-. 
that is, as I have said, the total actual commercial sales, t«. 
others than the company, which were conducted, controlled or 
carried on in or from Edmonton ; and for the reasons I have given 
Î do not think any of the “business” (in that sense) of iL • 
branches outside of Edmonton were conducted or controlled - r 
carried on cither in or from Edmonton, even though the physical
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products, the subject matter of that business, were obtained 
upon mere requisition from the manufactory at Edmonton.

What I have said seems to me to determine everything in 
dispute before us. The income upon which the tax was pay
able in 1918 was, in my opinion, 5% of the gross business for the 
preceding year under items (1) and (2) of para. (7) of the 
statement of defence. In 1919 and 1920 the income upon 
which the tax was payable was, at any rate upon the evidence 
before us, 10% of the gross business for the preceding years 
under those two items.

I am unable to see how the company can, in view of the evi
dence presented by it at the trial, ask with any reason for a 
chance to shew “to the satisfaction of the collector” (which is 
what the amended section says) that the net profit of the Edmon
ton branch is less than 10% of the gross business of that branch. 
At the trial the company, by its official and its counsel, strongly 
insisted that it was impossible to arrive at any such separate 
net profit for the Edmonton branch except upon the principle 
of proportionate profit which for the reasons I have given I 
think, is quite untenable. In these circumstances I cannot see 
any other result to be arrived at than that 10% of the gross 
business for 1918 and 1919 must be taken as the income for those 
years and as the basis of taxation for the years 1919 and 1920.

I would, therefore, allow the appeal. Paragraph (1) of the 
formal judgment which contains obviously an accidental error 
should be amended accordingly. Paragraph (2) of the formal 
judgment, which in my view, as I have expressed it, is erroneous, 
should be amended to express the result I have arrived at. And 
para. (3) can stand as it is. With respect to the costs of the 
appeal, it is true, of course, that the appellant has in my opinion 
partially succeeded but it has not succeeded to full extent con
tended for. The extent of the success is indeed somewhat in 
doubt until the reference is concluded or the amended return 
accepted as indicated in para, three of the formal judgment. I 
would, therefore, let the costs of the appeal be reserved to be 
decided upon a separate application afterwards, and I would let 
the trial Judge’s disposition of the other costs stand as it is.

Reck, J., concurs with Stvart, J.
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MONTERAI. TEINT OO. v. EK'HAEIWIIX.

8.0. Supreme Court of Canada, Davies, CJ„ and Idington, Duff, An<jU> 
and Mignault, JJ. December 9, 1911.

Contracts (8IID—175)—For pvrchakk ok stock ok company—Cox 
striction—Evihknci:.

The promotor of a company, in a letter to the defendant request 
ing him to take stock in a company which he was promotim 
stated that certain financial agents had undertaken to sell $160,on 
worth of the stock. The defendant signed the form enclose 
agreeing to purchase from the financial agents 100 shares an-i 
that "this undertaking may be pledged or hypothecated with an 
banking institution as security for advances." The defendai 
never paid for the stock which was afterwards pledged by tli 
financial agents as security for advances. In an action to r< 
cover the price of the shares the Court held that the evidence a 
to the circumstances which led to the agreement to purchase un«i 
pay for the shares and the language of the agreement itself shew 
that it was not an absolute and unconditional agreement to pin 
chase but was an agreement to do so if $150,000 of stock was n 
taken up by the public, and when this amount of stock was tak. 
up the liability under the agreement was at an end, and a pledge • 
it passed only the contingent liability that the original maker hint 
undertaken.

[Montreal Trust Co. v. Richardson (1920), 55 D.L.R. 190, 4x 
O.L.R. 61, affirmed.]

Appeal by the plaintiff from the judgment of the Supreme 
Court of Ontario (1920) 55 D.L.R. 190, 48 O.L.R. 61, reversii 
the judgment at the trial of an action to recover the purchas 
money of 100 preferred shares of a company which it is allege.I 
that Ü. T. Richardson whose executor the appellant is agreed • 
purchase. Affirmed.

The facts of the case are fully set out in the judgments 
following.

Ilellmuth, K.C., and Chipman, K.C., for appellant.
Cunningham, K.C., for respondent.
Davies, C.J. I am, after much consideration, of the opfn n 

that the document or agreement on which the action is based 
was not an absolute and unconditional agreement to purch >« 
and pay for the 100 shares subscribed for by Richa ,lson but v is 
an underwriting or a conditional agreement to do so if the 
$150,000 worth of the shares of Canadian Jewellers, Limit'd, 
which Mackay & Co., Ltd., had subscribed for and were about 
to put on the market were not taken up by the public, and 
only to the extent that they were not so taken up.

The contentions of the appellant Trust Company with which 
the agreement or underwriting was pledged or hypothecated
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by Mackay & Vo., for advances made, were that it was not (’an. 
limited to the $150,000 worth of the stock of Vanadian Jewellers, g ^ 
which Mackay & Vo. had subscribed for and were putting on 
the market, and further that even if defendant respondent's Moxtmkai. 
contention as to the limited construction of the agreement was lM ( 
correct, and it was so limited, they as pledgees or hypothecatees Ru iiabunon. 
nevertheless are entitled to recover because they had no notice }
or knowledge of the conditional nature of the agreement which 
contained the express provision that the underwriting may be 
pledged or hypothecated with any banking institution as security 
for advances.”

I am of the opinion that the Trust Company appellants may 
fairly be said to come within the phrase “Hanking Institution” 
in the underwriting agreement mentioned.

I am also of the opinion that the document was merely an 
underwriting. It is on its face expressly called so and the 
Trust Company must be taken when making advances upon it 
when it was pledged with them, to have so understood it. The 
duty of inquiring and finding out what extent and what amount 
of shares the “underwriting” covered devolved upon them. If 
they had discharged that duty they must have learned that 
the underwriting agreement was a conditional one binding upon 
Richardson only to the extent that Mackay & Co.’s subscription 
to the shares of Vanadian Jewellers, which they were offering 
in the public for sale, were not taken up by the public.

The letter which Timm is, the co-promoter with Mackay &
Vo., of the Vanadian Jewellers, sent to Richardson, a letter en
closing the “underwriting form” to be signed by him in case 
he decided to take any shares, expressly stated that $150,000 
worth of stock was the amount which Mackay & Vo. had “under
taken to sell to their clients.” The appellant Trust Company 
would have learned by further prosecuting their inquiries that 
the underwriting had reference to and only covered that amount 
of stock. They would thus have found the limited nature of 
the underwriting and have only themselves to blame if they, 
neglecting their duty, failed to make the inquiries which they 
should have made.

It appears by the evidence that Mackay & Vo. had sold to 
the public the full amount of their undertaking of $150,000 and 
that Richardson’s obligation under his indemnity was at an end.

On the whole I am of the opinion that the appeal should be 
dismissed with costs.

Ii>inoton, J. The Vanadian Jewellers was incorporated by 
letters patent dated August 11, 1911, according to a minute 
of the first meeting of the provisional directors, on 30th of said
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month of August, under and by virtue of the Companies Act. 
R.N.C. 1906, ch. 79.

There would seem to have been only five subscribers, each 
subscribing for a single share, and they were declared provisional 
directors who met as such on said August 110 and elected them 
selves directors, and passed by-laws of which No. 18 provided 
as follows: —

“25,000 shares of the unsubscribed and unissued < stock 
of the Company, of the par value of $100 each share, are herein 
created and shall be issued as preference shares having priority 
both as to capital and as to dividends over the ordinary shares 
which dividends shall be at the rate of 7 per cent per annum, 
and shall be cumulative.

It was moved by Mr. O’Brien, seconded by Mr. Gilmour 
and resolved: That the Montreal Trust Company be and is 
hereby appointed transfer agents of the shares of the company 
for such considerations and upon such terms and conditions as 
may be arranged by the president of the company; and that tin- 
president and secretary of the company be and they are herein 
authorized to sign and execute in the name of the company the 
necessary agreement with the said trust company.”

This helps to shew the business relation of the appellant 1" 
said company and is suggestive that the appellant probably had 
a better chance than deceased Richardson of knowing a good 
deal he should have been told and thus it was put on the inquiry.

One Timmis and the firm of J. A. Mackay & Co. both being 
brokers in Montreal which was to be the business home of said 
new company, had an agreement between them whereby they 
undertook the promotion of the company and sales of its stock 
and to divide the profits between them on a stated basis. Each 
took a large part of the stock—Timmis to the amount ol' 
$100,000 and J. A. Mackay & Co. to the amount of $150,000 
intending, of course, to resell same to the public.

The scheme promoted was the merger of certain named com
panies engaged in the jewellery business and the business of 
others likewise so engaged.

Timmis wrote the late George T. Richardson as follows:
Montreal. 8th Sept., 1911.

“George T. Richardson, Esq.
Messrs. James Richardson & Sons, Ltd., Kingston.

Dear Mr. Richardson:—! enclose herewith an outline of il 
Canadian Jewellers, Limited, an amalgamation which has been 
originated by myself, and which is being financed by J. \. 
Mackay & Co., Ltd., financial agents of this city. T also enclose

21
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an underwriting form. Mr. .1. XV. McConnell, Mr. R. .1. Dale and 
Mr. James Playfair have taken $15,000 each. The money which 
we will receive from the sale of surplus merchandise when the 
different factories have been concentrated, with the $150,000 of ^,xm(;<l 
stock which Messrs. Maekay & Co. have undertaken to sell to 
their clients, will give the new concern ample cash capital, so Kiuiakimox. 
that it is exceedingly improbable that any payment whatever i
will ever be called on the underwriting. The underwriters will 
get 50 per cent of common stock as compensation for their under
writing services. It was my intention to have offered this to 
Mr. II. XNr. Richardson, but as he is now in the west, 1 am sub
mitting it to you. XX’e do not desire to have names for less than 
$10,000 or more than $15,000. I shall be very glad indeed to 
have you in on it if you care to come, but feel perfectly free to 
decline if it is not entirely acceptable to you. I only wish to 
give you the same opportunity as my other “ Missisquoi” friends.

With kind regards, yours faithfully.
(Sgd.) Henry Timmis.”

The outline enclosed, so referred to, set forth in the first part 
thereof, as follows:—

Canadian Jewellers, Limited, t
“To be incorporated under the Companies Act of the Dominion 

of ( ’anada.
Capital____ ____ ___________________  $5,000,000.
Consisting of : 25,000 shares of seven per cent (7 per cent)
Cumulative Stock, and 25,000 shares of Common Stock

The Company is being organized for the purpose of ’ .r, 
coordinating and extending the business at present carried on by 
a number of the leading and most successful wholesale manufac
turing and import jewellery houses of Montreal, Toronto and 
elsewhere, among others being:

William Bramley,
The Hemming Mfg. Company,
The liemsley Mfg. Company,
J. K. Brown & Company,
Caron Bros, and others.

These concerns have gross assets approximating one million 
«-f dollars, all of which has been practically acquired from the 
profits of the respective businesses.”

It then proceeded to set forth the rosy future to be expected 
fmm such an amalgamation.

The late Mr. Richardson replied by letter of Sept. 12, 1911, 
enclosing the underwriting agreement asked for which is said

9745
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to have been identical in all its terms save the date of payment 
with the following

Subscription for Stock.
Canadian Jewellers, Limited.

Authorized Capital: To be issued :
Preferred shares  $2,500,000 $600,000
( 'ommon shares  $2,500,000 $450,000 Approx.

All shares of the par value of $100 each.
We, the undersigned, severally subscribe for and agree to pm 

ehase from J. A. Maekay & Co., Limited, preferred shares of tl 
above company to the number and amounts set opposite our i < 
speetive names. The price to be paid for said shares is 95 p. 
cent of the par value thereof with 50 per cent of the par valu- 
thereof in bonus common stock of the company. The pureha 
price to be paid on the 15th day of January, 1913.

This underwriting may be pledged or hypothecated with any 
banking institution as security for advances.

This agreement may be signed in counterpart, and all count* 
parts taken together shall be deemed to be one original 
instrument.

Name of subscriber, (J. T. Richardson ; address. Kingston, Oi . 
Witness, A. W. Brown.

No. of shares subscribed 100 ; total amount of subscript i n
$10,000.

This is called a renewal of the original and substitut - 
January 25, 1913, for the date of payment therein which w.i- 
September 15, 1912.

On October 30, 1914, by an agreement in writing between tin- 
appellant and the said J. A. Maekay & Co., the latter ackn* 
lodged an indebtedness to the former of $138,141.15 and Ci
tèrent at 7 % from October 1, 1914, payable monthly and lln-M 
assigns as follows:—

“2. As collateral security for the payment of the said n- 
debtedness and any interest which may accrue thereon the bor
rower hereby acknowledges to have assigned, transferred and 
made over to tjie lender all its right, title, claim and interest in 
and to the subscription made by G. Richardson, of Kingston. 
Ontario, for one hundred (100) shares of the preferred cap ;i! 
stock of Canadian Jewellers, Limited, at a price of ninety ri
per cent (95%) of the par value thereof, with fifty per « -at 
(50% ) of the par value of such subscription in bonus common 
stock of the company, the purchase price of which stock wa to 
he paid on the fifteenth day of January, one thousand nine- 
hundred and thirteen (1913), as more fully appears from tlie
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copy of the said subscription hereto annexed to form part of 
these presents.”

Then followed an acknowledgement by appellant of the bor
rower having theretofore delivered to it stock certificates of the 
Canadian Jewellers to be delivered to the subscriber at the time 
of payment of the said subscription.

The appellant never tendered such certificates of stock to said 
Richardson who had enlisted in one of the first Canadian Ex
peditionary Forces and gone to Valcartier, and thence overseas 
to France where he was killed in the late war in 1916.

Indeed any correspondence, on the subject of what is in ques
tion herein, had with him before his departure was either with 
Tiinmis or Mackay or latter’s firm.

The appellant claims to have sent the late Mr. Richardson 
at Kingston something in the end of December, 1914, but no 
proof of his having got it or heard of it and the appellant must 
have known he was not there.

Prior to bringing this action there was a demand made on 
ilie executor of deceased’s estate in Winnipeg for payment. This 
action is brought against said executor to recover the sum of 
$!f.000 with interest thereon at 7f < and is founded upon the 
foregoing subscription, not, it is to be observed, to take stock in 
thv company, but to buy from J. A. Mackay & Co. shares thereof 
held by them.

The Court appealed from held, and I think rightly, having 
regard to all the surrounding facts and circumstances which 
must be considered to interpret and construe what is a most 
iiinbiguously worded contract, that the condition of his so con
tracting had been fulfilled by the sale of stock to the public by 
Mackay.

Indeed, the whole of the contract as finally developed and 
• xecuted is not before us but only one part, which if justice is 
to be done, should have been supplemented by whatever is in
cluded in the cryptic term at the end thereof, as follows:—

"This agreement may be signed in counterpart and all counter
parts taken together shall be deemed to be one original instru
ment.”

What does that mean ? Where are these counterparts’ How 
much has been realized from them by J. A. Mackay & Co. or 
the appellant?

Preceding that we have the following:—
This underwriting may be pledged or hypothecated with any 

hanking institution as security for advances.”
What is meant by “this underwriting?”
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I find assistance in the case of Re Licensed Victuallers' Mitt it<< 
Trading Association: Ex parte Audain, (1889) 42 Ch. D. 1 ;r 
I>. 7, 58 L.J. (Ch.) 467, 37 W.K. 674. Such an able Court as then 
seized of that ease and such an authoritative expert, if 1 may ! 
permitted the term, as Lindley, L.J.. relative to the branch < 
the law in question, found it liecesarv to bring in evidence i 
help to the meaning of the term “underwriter.”

1 think that example might well have been followed by the 
conducting this ease instead of leaving us to guess which of tin- 
variety of meanings the term may have is to be applied in il 
peculiar connection in which it was used herein.

Let us never forget this is not the common case of an issue 
stock by a company in which men calling themselves for ill- 
moment underwriters do in fact undertake the management - 
the floating on the market a particular issue of stock or <1 
bent lires by a company desiring their services.

It seems to have been in regard to what is herein in question ,i 
device copied therefrom by two men who owned a certain amount 
of stock in a company. Indeed the term as used herein has given 
rise to several different interpretations according to the si-1 
counsel happened to be on and even these not always consistent! 
adhered to.

I think I have said enough to shew in what sense I think tli ' 
contract is most ambiguous and why the surrounding facts ami 
circumstances must be looked at. And I repeat that when -• 
looked at and considered it was not a flotation of the entire pr- 
ferred stock issued and offered by the company, but that In-Id 
by J. A. Maekay & Co., and so issued and offered.

Clearly they disposed of more than they then had or offend 
and the obligation arising from signing such a counterpart .n 
this now in question ended.

There is, however, another and graver point raised and that i> 
the charge that the contract was induced by fraud or by un
justifiable misrepresentation of fact. The trial Judge found . \ 
pressly that there was fraud so inducing the contract and 
ing to the very root of the matter as would have rendered it a - id 
in the hands of J. A. Maekay & Co.

He did not give effect thereto for the reasons he gave, res! nir 
upon the decision of the case of He Agra and Masterman's Raul:. 
L.R. 2 Ch. 391, 36 L.J. (Ch.) 222, 15 W.R. 414, to which I ill 
presently refer.

The trial Judge's statement of fact upon which he restes I hi< 
finding is challenged in appellant’s factum before us. The st, '*■ 
ment the trial Judge made is verified by the evidence given in
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answer to the questions 7."» to 8.7 referred to by him. The full 
import thereof did not in his view of the law eall for an ex
panded argument and we are not to take his reference as more 
than an indication of much else.

The actual facts are that of the five companies set forth in the 
outline above quoted from, one known as the t'aron Company, 
never had agreed as represented to come into the merger, ami 
of the four others one was in the hands of a receiver.

And the company was induced, by means I need not en
large upon, to accept the representation of Timmis and, in 
September, almost concurrently with the signing by the late Mr. 
liiehardson of the first subscription by him now in quest ion, to 
lake over some of these others from Timmis at such a gross 
overestimate of the value of their assets that later on, under 
threat of a lawsuit, he was induced to reduce their valuation to 
.m aggregate of less than one-third of that he had induced the 
company to agree to.

His representations to the late Mr. Richardson were not, how
ever, revised, but, on the contrary, long after he hail been so 
compelled by the company to accept that reduction he continued 
in his correspondence with him, in answering his inquiries, to 
maintain the rosy side of things instead of telling him the truth.

Mackay was appealed to ami responded in like fashion. If he 
hail told Richardson the actual facts of the disastrous change 
I venture to think he never would have got the renewal sub
script ion now sued upon.

Either Timmis knew that the representations he was making 
to Richardson were false, or he made them recklessly not caring 
whether true or false, ami thus the contract was founded on 
fraud, and null.

<h- there may have been in law an alternative view of possibly 
in- ic misrepresentation which entitled Richardson, on its coming 
1 - his knowledge, to repudiate the contract.

I am of the opinion that in law the appellant has no higher 
riirht than J. A. Mackay & Co., with whom the contract was 
•nude. And I have no doubt that the trial Judge, while having 
ample ground in the evidence that was before him in the whole 
imm-. and mit confined to one or more sentences thereof, to say 
and hold that the contract had been induced by fraud, erred in 
holding that the Agra ease (1‘L.R. 2 Ch. 391), above cited, pre- 
vente I his applying the facts as against appellant. That case 
seems to me quite distinguishable. It proceeded on a promise, 
as in principle the Court found, to honour drafts provided for in 
a letter of credit there in question.
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Here there is nothing but a contract, non-assignable in law. 
to buy from J. A. Mackay & (’o. a number of shares. And then 
is added thereto a consent to its being used in a specified manner 
without any promise express or implied that there was or could 
not be anything vitiating it.

Moreover there was nothing involved in the Ayr a case, but 
the liability to answer for a recognized breach of contract to tie 
creditors of the bank in liquidation, no charge of fraud or 1l 
like being involved.

I have looked at all the cases cited in appellant’s factum and 
fail to find in any of them anything to support appellant’s con 
tent ion on this point.

Indeed most of them relate to transfers of negotiable bonds or 
debentures. One other ease cited seems to rest upon estoppel 
which does not help here.

The point taken by the respondent that the appellant is not 
a banking institution within the meaning of the term as used 
in this contract is, I think, well founded.

In view of sec. V>6 of the Bank Act, R.8.C. 1906, eh. 29, pro
hibiting appellant from calling itself a banking institution. I 
prefer that to the Century Dictionary as my guide to the mean
ing of such a term when used in such a document as in question 
herein. Indeed the objection seems fatal to the right assert .-«I 
by appellant that it has any higher title than J. A. Mackay & < '<>. 
would have if suing.
And the case of Crouch v. Credit Fourier of England (IS it 

L.R. 8 Q.B. :174, 42 L.J. (Q.B.) 183, 21 W.R. 946, is much more 
in point than any of the bond and debenture cases cited by the 

, for it shews how little may take away from these 
usually negotiable instruments the quality of negotiability.

In quitting this branch of the case I may say I have en
deavoured to find something on the curious question of what 
exact meaning may be attached to the words “this underwriting 
but found nothing more instructive than the Ex parte Aud>iiu 
case 42 Ch. 1). 1, 58 L.J. (Ch.) 467, 37 W.R. 674, cited above. 
And I presume industrious counsel on either side citing so many 
decisions have foiled also or we should have had some results 
worth while.

1, for the foregoing reasons, have come to the conclusion that 
this appeal should be dismissed with costs.

Duff, J.:—The agreement sued upon is an underwrii tig 
agreement. This is sufficiently clear from the form of the docu
ment. It is true that there is an undertaking to accept and pay 
for shares but the undertaking is declared in explicit terms to lie

16^9
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of the nature of an underwriting. In essence therefore the 
obligation is an obligation to indemnify J. A. Maekay & Co. 
against failure to dispose of the underwritten shares. In any 
action to enforce this undertaking the onus is of course on the 
plaintiff to shew that the circumstances have arisen making 
absolute the conditional obligation to accept the shares and pay 
for them and this proof is lacking.

Mr. Ilellmuth’s principal contention was that the clause “this 
undertaking may be pledged or hypothecated with any banking 
institution as security for advances” constituted an authority to 
the lender to make advances as upon the security of an absolute 
obligation to pay. 1 cannot find any evidence of such authority 
in this document, on the contrary the obligation upon which the 
lender is invited to advance is described in express words as 
“this underwriting.”

Mr. llellinuth relies upon the judgment of Lord Cairns in 
lie. Agra and Ma sternum's Hank (L.K. *2 Ch. 1191 ), at pp. 396 and 
397. The substance of Lord Cairns’ judgment in this case, in so 
I'iii- as now pertinent, is that the letter there in question was an 
invitation to bankers to advance money upon the faith of a 
promise contained in that letter to accept bills drawn upon the 
writers of it and that this virtually constituted an undertaking 
lo pay such bills irrespective of the equities between the writers 
and the persons to whom the letter was addressed propriis 
nominibus. The letter contained an unqualified promise to honour 
the drafts of the addressees and was expressed in terms plainly 
constituting an invitation to third persons to negotiate such 
drafts in reliance upon that promise. The letter was either a 
promise to pay such drafts in disregard of equities or it was a 
mere trap, which of course the writers of it could not be allowed 
lo aver. I find at most only a superficial resemblance between 
that letter and the document now under consideration. Here 
there is no unqualified undertaking and indeed no undertaking 
of any description by the subscribers to repay advances made 
upon a pledge or hypothecation of the agreement.

The appeal should be dismissed with costs.
Anulix, J.:—After giving to all the circumstances of this 

case most careful consideration I have reached the conclusion 
that the plaintitf’s appeal should not succeed.

I have no doubt that the Trust Company took the obligation 
of the late G. T. Richardson subject to whatever equities and 
conditions affected it in the hands of J. A. Mackav & Co., of 
which its cx facie designation as an “underwriting” in my 
opinion gave them constructive notice. I cannot accept the
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view that the mere statement that the non-negotiable document 
signed by Richardson might be pledged or hypothecated ;i 
security for advances enables the assignee of it to assert right 
higher than those held by its assignor.

I think it is also reasonably clear that the liability assume 
by Richardson towards J. A. Mackav & Vo. was not absolut 
but conditional and in the nature of an underwriting. 1 am 
not so well satisfied however as to the terms of the condition m 
the happening of which Richardson’s liability on the documeti 
sued upon was intended to cease. In view of the facts that tli 
document is an underwriting of J. A. Maekay & Vo. and th; 
Mackay himself tells us that “the amount to be underwritt« 
(by his firm) was to be $150,000,” 1 am not convinced that tl 
conclusion of the Chief Justice of Ontario, at p. 193 (55 
D.L.R.) that Richardson “was to pay only in the event of tl 
$150,000 fto be underwritten by J. A. Mackav & Vo.] not bein 
taken up by the public,” is wrong. The evidence taken as n 
whole leaves little room for doubt that J. A. Mackay & Vo. Oil 
in fact dispose to the public of more than the original $150,000 
worth of preferred stock for which they undertook to obtain 
purchasers. Therefore, while not entirely satisfied that tl 
condition of the underwriting sued upon was what the Appel 
late Divisional Court has found it to be, since the evidence, on! 
and documentary, does not enable me to say that it was sonv 
thing different and was unfulfilled, a reversal of the judgim m 
a quo would not, in my opinion, be justified.

Mionavlt, J.:—The document on which the appellant"' 
action is based is an undertaking signed by the late George Ï. 
Richardson, represented by the respondent, his executor, I 
subscribe for and purchase from J. A. Mackay & Vo., 100 in
ferred shares of Canadian Jewellers, at the price of 95', m 
the par value thereof, with 50% of the par value thereof in 
bonus common stock of the company, the purchase price t< In* 
paid on January 15, 1913. This undertaking replaced a fon 
one not produced, but said to have been similar in tenor and 
states:—“This underwriting may In? pledged or hypothec d 
with any banking institution as security for advances.”

It is very important to observe that this document is m a 
negotiable instrument. And I fear that many of the appellant \ 
contentions are based upon a negotiability which it certauily 
docs not possess.

The appellant however relies upon the clause stating ilia! 
this underwrit inq may lie pledged or hypothecated with any 
banking institution as security for advances, and the 1 i d
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Judge, on the authority of the judgment of Lord Cairns (then 
Sir IL M. Cairns, L.J.), in He Agra and Masterman’s Hank, ex 
Itarte Asiatic Hanking Co., L.R. 2 Ch. 391, at p. 397, decided 
that under this clause the appellant took Richardson’s under- 
inking free from any equities it might have in the hands of 
J. A. Mackay & Co.

In my opinion the ease cited does not help the appellant. It 
was the case of a letter of credit issued by a bank in favour of 
une of its clients, authorising the client to draw upon the bank 
to the extent of £15,000, and undertaking to honour on presen
tation drafts drawn thereunder. Lord Cairns said, at p. 397 :

The essence of this letter is, as it seems to me, that the person 
taking bills on the faith of it is to have the absolute benefit of 
the undertaking in the letter and to have it in order to obtain 
the acceptance of the bills which are negotiable instruments 
payable according to their tenor and without reference to any 
collateral or cross claims.”

S.v.

Moxtukm. 
Tkvht Vo.

Rich AitnsoN.

Mlgmmli, .1.

There is nothing similar here. The stipulation that the 
underwriting” might be pledged or hypothecated did not 

add anything to it as a contract, nor did it, in my opinion, give 
the assignee any greater right than is conferred by the as
signment of a contract or chose in action, the more so as the 
very clause permitting its pledge or hypothecation gave notice 
to the pledgee that it was an “underwriting,” that is to say, as 
I will show, a conditional contract. And surely a conditional 
contract can only be assigned subject to the condition expressed 
in it or consequent on its nature.

The other cases referred to by the trial Judge are bond cases 
to which very different principles apply.

I have said that Richardson’s undertaking, being an “under
writing” is a conditional contract.

Bouvier, Law Dictionary, vol. 3, p. 3352, defines “under
writing” and “underwriting contract” as follows:— 

“Underwriting. An agreement made in forming a company 
and offering its stocks or bonds to the public, that if they are 
not all taken up, the underwriter will take what remains. An 
underwriter is held liable in England on the stock subscribed 
hv him. See 42 Ch. D. 1.

Underwriting contract. An agreement to take shares in a 
company forming, so far as the same are not subscribed to 
by the public.”

An underwriting is therefore essentially a conditional con
tract, and whatever rights J. A. Mackay & Co., or the appellant 
as its assignee, had, were subject to this condition.
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It follows that the appellant took this undertaking subject 
to any equities and conditions which affected it in the hands of 
J. A. Mackay & Co. In other words it acquired no highe 
rights than J. A. Mackay & Co. itself had to exact performance 
of Richardson’s undertaking.

There is some difficulty in determining here what was tin- 
preferred stock which had to be taken up to free Richardson 
from liability under his contract.

The heading of the document signed by Richardson repn 
sents the preferred shares as being $2,500,000, of which share 
to the amount of $600,000 were to be issued. Is the amount « 
shares underwritten by Richardson the whole $600,000, or, a- 
found by the Appellate Division, only the $150,000 which J. A. 
Mackay & Co. had undertaken to sell to its clients!

It is to be observed that Richardson’s contract to underwriv 
shares was made with J. A. Mackay & Co. The form signed b 
Richardson, or a similar form, was enclosed in the letter which 
one Henry Timmis, promoter oi* the company, wrote to Richard
son on September 8, 1911, whereby lie sought to induce Richard 
son to enter into an underwriting contract with Mackay & Co. 
This letter represented that Mackay & Co., who were financin 
the company, had undertaken to sell $150,000 worth of sto<-;: 
to their clients, and the document signed by Richardson boinu 
an underwriting contract made with Mackay & Co., this letter 
would shew’ that the stock to be underwritten was the $150,00(1 
worth of stock which Mackay & Co. had undertaken to sell t » 
their clients. There is no suggestion in this letter that Mack i 
& Co. were seeking subscriptions for a greater amount of tin- 
preferred stock.

Timmis, in his evidence, stated that Mackay & Co. and lie 
himself had sold to the public 4,760 shares. I do not think 
therefore that there can be any serious doubt that the whole 
$150,000 of stock had been sold by Mackay & Co. to the public.

This being the case, Richardson's obligation to subscribe lin
stock underwritten by him cainq to an end, and Mackay & Co. 
would have no action against Richardson to force him to take 
the stock. The appellant, not being in a better position than 
Mackay & Co., cannot therefore assert any rights under 
Richardson’s contract.

The appeal should be dismissed with costs.
Appeal dicmissi I.
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IIOItSN AIL v. NHITK.

British Columbia Court of Appeal, Macdonald, C.J.A., Martin, Oallilur 
and M(Phillips. JJ.A. September 9, tPil.

Covrts (8 IA—2)—Jurisdiction—Hearing of appeal—Review of 
Registrar's certificate.

The Court has inherent jurisdiction to refer the question of 
damages to its officer.

Damages (§ III A—62 ) —Measure of, hbkacii of contract.
A party disregarded an agreement of sale of land between him

self and the other party, and sold the land to another. This pre
vented the other party from obtaining the relief of specific perform
ance. The measure of damages will be the difference between 
the contract price and the value of the land at the date of the 
plaintiff's abandonment of his claim for specific performance, and 
in addition a sum equal to plaintiff’s loss of profits as a result of 
being deprived of the land.

[ Authorities reviewed : Hadley v. Baxendale (1854), 9 Ex. 341, 
followed.]

Appeal by defendant from a judgment of Macdonald, J., in 
an action for specific performance of a contract for the sale of 
a bearing orchard, which was abandoned by the plaintiff on 
discovery that the orchard had been sold to a third party, the 
plaintiff then relying on his claim for damages. Affirmed.

Alfred Bull, for appellant.
IV. .1/. Griffin, for respondent.

Macdonald, C.J.A. There are two questions involved in the 
appeal, one of the jurisdiction to hear it and the other concerning 
the proper measure of damages for breach by a vendor of his 
contract for the sale of land.

In Bealty v. Bauer (1913), 13 D.L.R. 357, 18 B.C.K. 161, 
Murphy, J., decided that he had jurisdiction to review the 
Registrar’s certificate. When that case came up to this Court 
< n the merits, we did not in the reasons for judgment handed 
down deal with the question of jurisdiction, but it is manifest 
that the Court must have thought the order of Murphy, J., was 
right, otherwise we could not have entertained the appeal. In 
each case the reference was to the Registrar as an officer of the 
( ourt. I think the Court below had inherent jurisdiction to 
refer the question of damages to its officer and therefore it was 
unnecessary to resort to the provisions of the Arbitration Act 
or the statute and rules, to which we were referred, in aid of 
the order of reference.

The other question depends for its decision upon the following 
facts: The defendant in June, 1918, agreed to sell a bearing 
orchard to the plaintiff but thereafter refused to carry out the
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agreement, and some weeks later sold the orchard to one Baskin, 
at an advance of $500. It is conceded that this sum represents 
the true difference between the contract price and the value of 
the orchard at the date of the repudiation. The plaintiff did no! 
acquiesce in the repudiation, and without knowledge of the re 
sale, sued for specific performance. Later he amended and in 
the alternative claimed damages for breach of contract, and still 
later and about a year after the breach, upon discovery of tin 
fact of the re-sale, he abandoned his claim for specific perform 
anee and relied solely upon his claim for damages. The partita 
then agreed upon a stated case as to whether or not there had 
been a binding contract and to a reference to the Registrar to 
find the damages in the event of the Court deciding that ther- 
had been. Liability was found, the reference was had and on 
a motion to a Judge to vary the Registrar’s certificate being re 
fused, this appeal was taken.

The Registrar found the measure of damages to be the dif
ference between the contract price and the value of the orchard 
at the date of the plaintiff’s abandonment of his claim for 
specific performance, that is to say, the date of his discovery that 
specific performance could not be decreed because of the re-salc 
and on this basis, for the loss of his bargain, awarded him $1000. 
l»eing the difference between the contract price and the value o! 
the orchard in July, 1919, and in addition thereto, he awarded 
a sum for damages equal to the profits which Baskin had mad- 
from the fruit crop of 1918, amounting to $1,223.97. The dr 
fendant’s counsel contended that the sole liability of his client 
was for the $500 above mentioned, that is to say, that the true 
measure of damages was the difference between the contract 
price ami the value of the orchard at the date of the répudia 
tion of the contract.

Had the breach been that of the purchaser and not of the veil 
dor, the rule to be applied would be that applicable to breaches 
of contract for the sale of goods. Keck v. Feber, ct at (191(1 
60 Sol. Jo. 253, but where as here the breach was that of llv 
vendor it was argued that that was not the rule to be applied.

Robertson v. Du mare sq (1864), 2 Moo & P.C.C. (N.S.) 66. V> 
E.R. 827, is the authority upon which the judgment appealed 
from is founded. The Supreme Court of New South VVal-s 
regarded that case as one not governed by the ordinary rules . f 
the common law, but Lord Chelmsford, delivering the judgm- 
of the Judicial Committee of the Privy Council, appears not • 
have adopted that view, but nevertheless sustained the judgm. 
professedly upon the principle adopted in such cases of Sh>
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herd v. Johnson (1802), 2 East 211, 102 E.U. 319; Harrison v. 
Ilarrison (1824), 1 Car. & 1*. 412; and Owen v. Houth et al 
1854), 14 C.R. 327, 139 E.R. 134, wherein it was held that the 

• lamages to he awarded for failure of the borrower of shares to 
return them on the agreed day, were to he ascertained as of the 
date of the trial and not of the breach, because the lender’s 

money had not been available to him to replace
i lie stock. Applying that principle Lord Chelms
ford held that since the plaintiff had paid for the 
land in 1831, when he rendered the agreed consideration, 
lie was entitled in damages to the value of the land at the date 
of the trial. Had the plaintiff here paid the purchase money, 
no distinction in principle could he made between the two cases. 
There was a suggestion of the application of that principle based 
on the fact that plaintiff had sent $400 to his hank to be paid 
to the defendant as a deposit and which he did not receive hack 
until several months thereafter, hut I do not need to considei 
that circumstance since the defendant was not responsible for 
this as the money never came into his possession or under his 
control. The contract, therefore, was not an executed one, «s was 
that in Robertson v. Du mar esq, supra, hut was an executory one 
merely. It is therefore not within, what appears to me to have 
been the ratio decidendi of the case in the Privy Council. What 
then is the rule to he applied in estimating damages when the 

ndor refuses to carry out his part of an executory contract ! 
The submission was that as the breach was not assented to by 
the plaintiff and as in equity he was entitled to bring suit for 
specific performance, which suit was defeated ultimately, owing 
to the defendant having made a re-sale whereby he put it out of 
his power to convey, the time at which the difference between the 
selling and the market prices should he ascertained, was the date 
of plaintiff’s discovery of the fact of re-sale, and not the date 
of the repudiation, nor that of the actual re-sale itself.

The general rule stated in Hadley v. Rarcndalc (1854), 9 Ex. 
3H, and affirmed in the subsequent cases, is, that the party 
breaking his contract should he made to pay to the other the 
full loss sustained by him. The difficulty which arises in this 
and many other cases, is as to how that loss is, without entering 
into the realms of speculation, to he estimated. A general rule 
which attains only an approximate result has been adopted in 
the vase of breaches of contract for the sale of goods capable 
"f being replaced. The measure there is the difference between 
ill- contract price and the market price at the date of the 
breach. This rule is, I think, on principle and authority ap-
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B.C. plicablc to breaches of contract for the sale of real property 
where in like circumstances it would be applicable to breach <• 
of contract for the sale of goods. When the repudiation of tin 

Hobs mail onc party is acquiesced in by the other there will in general 
8,lute. be no great difficulty in assessing the damages and when specific
----- performance cannot be sought, the date of the termination of

the agreement will govern the application of the rule, but when 
an action for specific performance will lie and pending tin 
trial, the vendor commits another breach, t.e., defeats the pin 
chaser’s rights to specific performance by sale of the property 
to an innocent third person, that act is the act which deter 
minâtes the contract, or in other words, renders it impossible 
of enforcement.

This action was commenced on August 23, 1918, the convex 
ance to the third person was executed in September and regK 
tered in October; the trial Judge has found that the plaint it 
cannot be said to have had knowledge of the re-sale until July 
1919, and he therefore held the damages to be the different 
between the contract price and the value of the property in 
July, 1919. These facts raise a point which must here h< 
noticed. The contract was in strictness at an end in Octohn 
1918, and had plaintiff had notice of this, actual or imputed 
that date Ï think would govern. He had no actual notice until 
July, 1919, and in my opinion, notice cannot be imputed to him 
by reason of the registration of the deed in October, 1918. It 
the plaintiff wished to protect himself, as against innocent pur 
chasers, prudence would lead him to file a certificate of lis pen 
dens, but as against the defendant, the wrong-doer, he was umln 
no obligation to do this or to keep himself posted from day 1«>
• lay of the state of the defendant’s title.

One may therefore ask : Would it be correct to hold that if 
the re-sale had not actually been made until July, 1919, the 
measure of damages would be the difference between the con 
tract price and the value of the orchard in July, 1919?I think it 
would, since the plaintiff would then and not until then, have 
lost his right to specific performance.

The reasons, particularly those of Sir Francis Jeune in Dan v. 
Singleton, [1899] 2 Ch. 320, appear to me to lend some support 
to this conclusion.

Then must the result be different where, as in the present 
case, the re-sale was at an earlier date but unknown to the plain
tiff f I think not. The rule is based upon the doctrine that 
the plaintiff must mitigate his loss if he can do so. Ordinarily 
this is done by replacement at once of the thing which was the
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subject matter of the contract. But where the plaintiff is B.C. 
pursuing his remedy for enforcement of the contract that doc-
trine can have no application. The plaintiff was within his ----
rights in persisting in his claim for specific performance until Horsnaii 
the impossibility of success was disclosed. It was upon dis- siiute.
covcry of that fact, wrongly concealed from him by defendant, ----
and then only, that he was thrown hack upon his claim for McPjAaIIps" 
damages.

The judgment for the item of $1000 must stand. But in ad 
dit ion to this item, a sum equal to the net profits realised from 
the fruit crop of 1918 by the person who gathered it, viz..
Buskin, was allowed and confirmed in the judgment appealed 
from. These were damages which at the date of trial were 
capable of reasonably accurate ascertainment. The appellant 
attacks the principle of the assessment not the amount assessed ; 
he denies any liability whatever on that score. In casr s wherein 
specific performance has been decreed, damages have been given 
lor delay in carrying out the contract. On the principle of 
lladlcy v. Baxendale, supra, that would appear to be only 
justice. On the other hand, where the contract is executory, 
anticipated profits are regarded as too speculative to be en
quired into. In such cases the difficulty of arriving at a safe 
conclusion when so many factors must be uncertain and im
possible of satisfactory ascertainment, has, I apprehend, been 
the obstacle in the way rather than a want of consciousness of 
the fact of loss sustained. Here there is not uncertainty. The 
Registrar was in as favourable a position to define with reason
able accuracy the loss suffered by the respondent by the appel
lant s refusal to put him in possession of the orchard as he 
would have been had specific performance been decreed in July,
1919. If, therefore, 1 am not in error in respect of the first 
branch of the case, it would appear to me to follow that the 
second item of damages was properly allowed.

I would therefore dismiss the appeal.
Martin, J.A., would dismiss the appeal.
Galliher, J.A.:—In my opinion the trial Judge came to the 

right conclusion, both as to jurisdiction and confirmation of the 
Registrar’s award.

I would dismiss the appeal.
McPhillips, J.A.:—This appeal would seem to present some 

features of difficulty with regard to a review of the damages as 
assessed by the Referee (Registrar) and Mr. Griffin, the counsel 
for the respondent, strenuously submitted in his able and care
ful argument that there was no right of review—as at present



204 Dominion Law Reports. [62 D.L.R

B.C. advised, my opinion is that the right to review does lie—how 
c ^ ever, I do not wish to be considered to have given any definite
---- or final opinion thereon, and it is unnecessary in the present

Horhnail case to decide the point as I am of the view that the damage* 
Shutk. tis assessed, should not be disturbed.

It is true that a question of some nicety arises as to what the 
McPjiuwps, ,iamage8 should be when there has been a sale to another and it 

is impossible to decree specific performance; here there was a 
clear breach of contract as the appellant in disregard of 1h 
agreement for sale of the land to the respondent, sold and con 
veyed away the land. It follows that in a case of this kind 
damages must be given. At first thought it might be said tin- 
damages would be the profit made upon the re-sale—unquest ion 
ably in some cases that would be the extent of the damage, but r 
cannot be said to be the only damages that may be assessed 
when the authorities are carefully examined. Here the land 
was orchard land and had the appellant done what lie should 
have done, completed the contract with the respondent and 1- 
the respondent into possession, the respondent would have earned 
profits from the sale of the crop and these profits have been 
allowed to the respondent by the Referee. The assessment of 
damages as found by the Referee was appealed against and con 
tinned upon the appeal by Macdonald, J., and it is from the 
judgment of Macdonald, J., this appeal is brought.

In Joyner v. Weekt, [1891] 2 Q.13. 31, 60 L.J. (Q.B.) 510. 
Fry, L.J., at p. 517, said:—“As a general rule I conceive that 
where a cause of action vests, the damages are to be ascertained 
according to the rights of the parties at the time when the 
cause of action vested.”

Unquestionably here the appellant by his conduct prevent* I 
the respondent earning profits which had the contract been va 
vied out he would have earned. The rule is not so adamantii 
in the assessment of damages that the special circumstances f 
the case cannot be considered, and in this connection I obsei 
that the trial Judge, in arriving at the value of the land, appliel. 
and I think rightly applied, the principles laid down in no mi 
certain terms by their Lordships of the Privy Council in RoIhit 
son v. Dnmaresq (1864), 2 Moore (N.8.) 66, 15 E.R. 827, when- 
in determining the value of the land the judgment of the Sup
reme Court of New South Wales was upheld, i.e., “The rule f« 
the measure of damages is, the value of the specific land at tin- 
time of trial, which the party had not received in performin' • 
of the contract made to him.” (see head-note at p. 66). Ami it 
p. 95, Lord Chelmsford said:—“The allotment of land promi I
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10 the respondent was a thing which he could not obtain except 
by the performance of the promise. If he had received his allot
ment as he ought to have done, he would have had it, with the 
benefit of the increased value which it might have acquired 
while in his possession. Of this the other party has deprived 
him by the breach of his promise ; and whether he has obtained 
the benefit himself, or has hindered the respondent from en
joying it, it seems to be equally just and reasonable that he 
should pay the full value of the property to the person from 
whom he has wrongfully withheld it.”

I had occasion to discuss the rule governing the assessment of 
damages where there was failure to complete a sale of land con
sequent upon the act of the vendor in Rayley v. I!.(\ Southern R. 
('». (1917) .17 D.L.R. 73d. at pp, 737, 738, 24 B.V.K. 4(H). In 
Knyell v. Fitch (1869), 38 L.J. (Q.B.) 304, 10 B. & S. 738, Kelly 
(ML, at pp. 305, 306, said:—

“Where the breach arises not from some defect in the title 
but from the vendor's neglect in delivering possession of the 
premises, and that the question is, whether the purchaser in the 
ease before us is entitled to recover this difference in the market 
value? Now, if this be the question which is raised. I will say 
at once that we are prepared to adopt the rule laid down by 
Parke, B., in Robinson v. llunnan (1 Exch. Rep. 850, s.c. 18 
Law *1. Rep. (N.8.) Exch. 202)—‘The rule of the common law 
is, that where a party sustains a loss by reason of a breach of 
contract, he is, so far as money can do it. to be placed in tin- 
same situation with respect to damages as if tin- contract had 
been performed. ’ ”

I. therefore, for the foregoing reasons, am of the opinion that 
the judgment of Macdonald, J., which has been appealed against, 
should be affirmed and the appeal dismissed.

Ap/ieal t1ism issetl.

PALIN v. PALIN.

Saskatchewan Kind's Bench, MacDonald, J. November i. IU2I. 

Divoimt: and separation (§ VB—50)—Alimony—Costs—Right of wife
TO, WHO BRINGS CASE TO TRIAL WITHOUT APPLYING IOR.

If a wife brings her case for alimony to trial without applying 
for costs and is unsuccessful she is not entitled to costs.

[Newell v. Sewell (1919), 49 D.L.R. 549, 13 8.L.R. 44. referred 
to. See Annotation, Divorce Law in Canada. 48 D.L.R. 7, 62 
D.L.R. 1.1

K.B.

Palin

Paiin.

lin iiuiial'l, J.
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Sask. Action for judicial separation and alimony. At the close ol
K.b the plaintiff’s ease the action was dismissed but the question a
---- to costs was reserved.

Palin
r. IV’. B. Willoughby, K.C., and V. J. Dixon, for plaintiff.

__ J. E. Lussier and It. VV. E. Scott, for defendant.
Marhounld, J.

MacDonald, J.:—This is an action for judicial separatioh 
and alimony. At the close of the plaintiff’s case I dismissed 
the action, but reserved the question whether the plaintiff should 
have her costs against the defendant. In this case there wa 
no application for costs heore the trial, and in case this decision 
should come before a higher Court I may state that I am also 
of opinion that the solicitor for the plaintiff took up her ca 
bona fide. The plaintiff was not shewn to have separate estât « 
Under this state of facts, is the plaintiff entitled to costs ?

In Sewell v. Sewell (1019), 49 D.L.R. 594, 13 8.L.R. 44, tin 
Court was equally divided, Haultain, C.J.S., and El wood, J.A 
holding that in an action for alimony a wife, unless her solicitor 
has not taken up her case bona fide, whether successful or not, 
is always allowed a certain amount of costs unless she is shewn 
to have a separate estate. Newlands and Lamont, JJ.A., held 
that, if a wife brings a case for alimony to trial without applying 
for costs, and loses her case, she is not entitled to costs except in 
the discretion of the trial Judge.

The Court in Sewell v. Sewell having divided equally, I am 
of course free to follow my own opinion in the matter, and th 
best conclusion I can come to is that if a wife brings her case 
for alimony to trial without applying for costs, and is unsm 
cessful, she it not entitled to costs. A perusal of the cases cited 
in the judgment of Newlands, J.A., convinces me that the |> 
euliar rule as to costs in alimony cases is founded on the con
sideration that a wife might be unable, without assistance from 
her husband, to bring the case to a hearing, and therefore an 
interim order as to costs is made ; but when a wife brings her 
case to a hearing without having previously taxed her co>ts 
against her husband, and without having obtained security for 
same, and fails, that is the best evidence that the foundation 
of the rule does not exist, and therefore she should not have 
her costs. There will therefore be no costs to either party.

Judgment accordingly.
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Ontario Supreme Court in Bankruptcy, Orde, J. July 12, 1921. 

Hankrittcy ( gII—20)—Priorities—Right of crown to priority rales
TAX OWING HY INSOLVENT—RIGHT OF ClTY CORPORATION TO
Priority in Regard to Bvrinkhh—Rights of Workmen's Com
pensation Board.

In the winding-up of an Insolvent estate under the Bankruptcy 
Act, 1919 (Can.) eh. 36, whether under a receiving order or by 
virtue of a voluntary assignment under the Act, His Majesty in the 
right of the Dominion Government is entitled to priority over all 
other unsecured creditors (including those having claims for 
wages) for his claim in respect of sales taxes owing by the insol
vent to the Crown. A City Corporation is not entitled to priority 
for business taxes, nor is the Workmen's Compensation Board of 
Ontario entitled to priority, such claims being based on priorities 
given by Provincial Statutes which are not preserved by the Bank
ruptcy Act.

[See Annotations, Bankruptcy Act, 1920, 53 D.L.R. 135, Bank
ruptcy Act Amendment Act, 1921, 59 D.L.R. 1.]

Motion by a trustee under the Bankruptcy Act, 1919 (Can.) 
i ll. ‘10 to determine the respective priorities of IIis Majesty in 
right of the Dominion Government for sales taxes; the right 
of the Corporation of the City of Toronto for business taxes; 
’Ihe Toronto Hydro Electric Commission for electric light and 
the Workmen’s Compensation Board of Ontario.

H. 11. Shaver, for the authorized trustee.
IV. G. Thurston, K.C., and V. II. Snyder, for the Attorney- 

General of Canada.
./. A. It. Mason, for the City of Toronto.
The Workmen’s Compensation Board was not represented.
Orde, J The trustee of this estate, after paying the ex

penses of administration and the preferred claims for wages 
and after making allowance for the trustee’s compensation, 
finds that there is not left sufficient to meet the claims of the 
following, all of whom claim to rank as preferred creditors: — 
His Majesty the King, in the right of the Dominion

Government, for Sales Taxes ________ .*_______$853.00
The Corporation of the City of Toronto, for Business

Taxes .... ...... ................... .... ....... ................ ........ ...... 278.22
The Toronto Hydro Electric Commission, for Electric.

Light________________________ ____ _________  14.19
The Workmen’s Compensation Board of Ontario_____ 48.75

The Trustee now submits for determination the question as 
to the respective priorities, if any, of these 4 claims. The Work
men’s Compensation Board, although served with notice, did 
not appear.
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Iii thv winding-up of an insolvent estate under the Bank 
ruptcy Act, 1919, ((’an.) ch. 36, whether under a receiving m 
der or by virtue of a voluntary assignment made under th 
Act, the priorities of creditors must depend upon the pr< 
visions of the Bankruptcy Act itself. No priority given by an 
Provincial Act can be of any avail unless that priority is pi 
served by the Bankruptcy Act. When considering the que 
tion of priority it is well to keep in mind that the claims 
secured creditors are upon a different footing. The right < 
a secured creditor to realise upon his security is not affect, 
by the Act, but is expressly preserved by sec. 6, sub-see. ( 1 
though if he elects to file a claim then his power to deal wit 
his security is to some extent modified by the provisions of s. 
46. And the special security which is given to a landlord I 
way of distress is protected by sec. 52. See also He Auto /V 
perts Ltd. (1921), 59 D.L.K. 294.

Section 51 of the Act, as amended by 1920 (Can.), ch. .'II 
sec. 13, deals with the priorities of claims and provides ih 
subject to the provisions of sec. 52 as 1o rent, in the distrih 
lion of the property of the insolvent, there shall be paid in it 
following order of priority Firstly, the fees and expenses - 
the trustee; secondly, the costs of the execution creditor. «.V 
under sec. 11 ; thirdly, the claims of wage-earners, &c.. in i 
spect of three months’ services prior to the receiving order 
assignment.

Then follows certain provisions, including that in sub-se.. I 
that “subject to the provisions of this Act, all debts prov 
shall be paid pari passu;” and the section concludes with il 
following :—

“(6) Nothing in this section shall interfere with the <• 
lection of any taxes, rates or assessments now or at any t n 
hereafter payable by or levied or imposed upon the debtor 
upon any property of the debtor under any law of the I>. 
minion, or of the province wherein such property is situate < 
in which the debtor resides, nor prejudice or affect any lien - 
charge in respect of such property created by any such law 

Then sec. 86 must also be referred to:—
“86. Save as provided in this Act, the provisions of ti - 

Act relating to the remedies against the property of a del.: 
the priorities of debts, the effect of . . . a discharge, shall I. 
the Crown.”

In dealing with the claim of the Workmen’s Compensai >u 
Board 1 have not had the benefit of any argument on bchali 1 
the Board, and my ruling as to their claim in this present
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might not therefore to be considered as an authoritative de
rision as to the nature of 1 he assessments made by the Board 
under the Workmen’s Compensation Act. If such assessments 
are deemed to be “assessments” within the meaning of that 
term in the phrase “taxes, rates or assessments” in sub-see. 

(> i of see. 51, then they may be entitled to some measure of 
priority. By the Ontario Act of 1915, eh. 24, see. 28 (see. 98A) 
was added to the Workmen’s Compensation Aet < f 1914. eh. 
25. giving to the assessment or compensation payable under the 
Workmen’s Compensation Act. 1914, eh. 25, priority over all 
other debts in the ease of an assignment under the Assignments 

Preferences Act, R.8.O. 1914, eh. 194, or in the ease of the 
death of a person whose estate is insolvent under the Trustee 
Act. It.S.O. 1914. eh. 121, or in the winding-up of a company 
under the Winding up Provisions of the Ontario Companies 
Act. R.S.O. 1914. eh. 158. But this priority is given only in 
those eases in which the distribution of the debtor’s property 
, being made under the provisions of one of the three Provin- 

;d Acts mentioned in see. 98. That the claims of the Work
's Compensation Board are not regarded by the Dominion 

liament as coining within the provisions of sub-see. ((») of 
51 would appear from the amendment of last Session 

1921 (Can.), eh. 17, sec. :$9, to sub-see. (1) of see. 51 by which 
liitMi- is added to the third class above mentioned, that is, to 
the claims of wage-earners. &e„ “all indebtedness of the bank
rupt or authorised assignor under any Workmen’s Compen
sation Act.” Without definitely deciding what the priority 

tin- Workmen’s Compensation Board may really be. in view 
"f the non-appearance of the Board on this motion T disallow 
the claim of the Board here to any priority over the claims < f 
Miters who are claiming priority and also over the claims < f 
"nlinary unsecured creditors.

Tlte questions of priority involved here may present a double 
meet, for consideration. First, dealing with each claim to 

1 i lily, irrespective of the others, is the claim entitled to 
V ; ritv over the claims of unsecured creditors? And secondly 

nu re than one of such claims is entitled to such priority 
b there any, and if so what, priority as among 
themselves? There is also a third question which was not ar- 

1 lied before me, by which if there is, priority must come up for 
determination either in this or some other matter, namely— 
does the claim rank ahead of all the items provided for in sub- 
m‘c. 1 of sec. 51.

The claim of the Crown for Sales Taxes arises under the 
14—62 D.L.R.
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provisions of socs. 19BB. and BBB. of the Special W; 
Revenue Act, 1910, <.f the Dominion Parliament, eh. 8. as «- 
acted by see. 2 of 1920. (Can.), eh. 71. These Acts contain i 
provision declaring that the taxes are to be a lien or chart 
upon the property of the debtor, such as appears in the Bu
ll ess Profits War Tax Act 1916, (Can.), eh. 11, see. 24. i> 
see. 20 of the Special War Revenue Act 1915 provides for 11 
recovery of all taxes and sums payable under the Act as a de 
due to—or a right enforceable by. Ilis Majesty in the Excheqm 
Court or any other Court of competent jurisdiction, and su1 
see. Ci) of see. 19BBB. contains a somewhat similar provisi. 
with respect to the taxes and penalties imposed by this seetio 
though this special provision seems hardly necessary, as the 
contained in see. 20 of the Act of 1915 must apply to the ad«l« 
sections. The taxes due to the Dominion Government urn I 
this Act are therefore merely debts due to the Crown now • 
presslv charged upon the assets of the debtor.

Counsel for the Crown relied upon the judgment of l1 
Judicial Committee in Commissioners of Titration for \ 
South 1 Yales v. l'almcr, [1907], A.C. 179; but, while the uc 
eral principles governing the Crown’s prerogative right 
priority which are discussed there have some hearing here, ti > 
decision itself is of little value, because it turned almost who! 
upon the fact that the New South Wales Bankruptcy Act V 
eh. 25, did not contain any provision corresponding to see. 1 > 
of the English Bankruptcy Act, eh. 52 of 1883 (now section I'd 
of the English Bankruptcy Act of 1914, eh 59. That sect 
is practically the same as sec. 86 above quoted from our .V 
As the New South Wales Act did not bind the Crown, the 
dicial Committee held that the Crown’s prerogative right 
a preference over the other creditors had not been after: 
That prerogative right of the Crown extended to all debts, a 
was not limited to those of any special character, whether 1 
the nature of taxes or otherwise.

Under our Act, sec. 86 clearly deprives the Crown of i - 
general prerogative right to priority “save as provided in i - 
Act,” so that we must look elsewhere in the Act to see in \\ ’ > 
cases and to what extent the Crown’s priority has been i < 
served. Observing in passing that para, (a) of see. 61 (1 ) ex
cludes from the operation of a discharge certain debts dm- m 
the Crown, the only provision under which the Crown’s r hi 
to priority can be exercised appears to be sub-see. (6) of 
51, quoted above.

Section 51 deals with the distribution < f the insolvent *-
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late, but as it makes no reference to secured creditors, other 
than the opening reference to rent, and the concluding refer
ence to any lien or charge in respect of taxes, rates or assess
ments, the section is necessarily confined to those assets which 
come to the trustee’s hands free or discharged from any en
cumbrances, and which, subject to prior satisfaction of the 
expenses ami the wages claims mentioned in sub-sec. 1, are 
available for distribution among the ordinary or unsecured 
creditors.

Ont.

8.C.

Ki

F. E. Wkht 
& Co.

The provisions of sub-sec, fi are not merely confined to debts 
due to the Crown, but extend to all taxes, rates and assess
ments payable by or levied or imposed upon the debtor, or 
upon his property, either under any law of the Dominion or 
of the Province. This would include taxes due to the Prov
ince and also to any municipality. In so far as any such taxes 
are charged upon the property of the debtor, there is no prac
tical difficulty because not only is such a charge preserved by 
the concluding words of the sub-section, but also by sub-sec. 
1 of sec. fi.

In so far as sub-see. fi of sec. 51 is applicable to Crown debts, 
it is limited to those Crown debts which are for taxes, rates or 
assessments. It is quite clear that this sub-section does not give 
the Crown any priority for debts of any other character, be
cause sec. 86 completely destroys such priority. That section 
places the Crown in exactly the same position under the Act 
as a subject (a) as to its remedies against the property of the 
debtor, (b) as to its priority, fc) as to the* effect of a composition 
or scheme of arrangement, and (d) as to the effect of a discharge 
and that these provisions are not to he given any restricted 
meaning is established by the judgment in lie Thomas, Ex 
parle Commissioners of Woods and Forests (1888), 21 Q.ll.D. 
380. Any prerogative rights possessed by the Crown for the 
recovery of Crown debts, whether in the nature of taxes or oth
erwise, and either in respect of the remedies which is possessed 
against the property of the debtor in respect of any priority 
over the other creditors, are taken away, except in so far as 
they may be preserved for the purpose of enabling the Crown 
to collect taxes, rates or assessments under the provisions of 
sub-sec. 6 of sec. 51.

Sub-section 6 is not taken from any corresponding provision 
in the English Act, so that very little assistance in its inter
pretation can be derived from any English decisions directly 
in point. Under the English Act of 1914, taxes and rates are 
provided for, not by way of an exception from the operation
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of the Act or of any of its provisions, but by positive enact 
ment declaring the nature and extent of their priority. Sec 
lion 33 of that Act expressly gives “in the distribution” of th • 
bankrupt’s property a measure of priority to all parochial a in! 
other local rates and all assessed taxes, land tax, property ami 
income tax.

If sub-sec. 6 had provided that “nothing in this Act shall 
interfere, etc., ...” there would probably be no difficulty in dc 
termining that in the collection of taxes due to the Crown, il 
latter might resort to all the remedies and be entitled to all 
the priorities which is possessed before the bankruptcy or tl 
making of the assignment. Such a provision would have eo 
stituted a complete exception, so far as taxes are concerne 
to the sweeping removal of the Crown’s prerogatives in resp. 
of its remedies and its priority affected by sec. 86. But 11 •* 
provisions of sub-sec. 6 are “nothing in this section shall int* 
fere, etc.”, and it is impossible in my judgment to hold ih 
these words are to be so construed as to exclude taxes, ra 
and assessments altogether from the operation of the Act. T 
tendency of the legislation upon bankruptcy has been to war 
the removal of those prerogatives of the Crown which give 
any special privileges over oilier creditors. On the other hni 
Legislatures have recognised that in some respects the clai 
of the public revenues are superior to those of individual 
hors, and have endeavoured to provide for them by givi 
them some measure of priority. Hence, such provision as th* 
in sec. 33 of the English Act of 1914 and in sub-sec. 6 of 
51 of our Act.

Even before the introduction into the English bankrupt 
legislation of provisions binding upon the Crown, the Crowi > 
remedies which the Crown possessed against its debtor 
means of a Writ of Extent was an extremely powerful one. 1 
its means the Crown could, without waiting to obtain ju
ment, seize all the property of its debtor, and in some ca < 
even the property of one who was indebted to the Crowi* V 
debtor. But the Crown could only take under a Writ of 1 
♦cut the property of the debtor at the time of the issue of the 
writ. If the debtor had assigned or transferred his proper v. 
the Crown could not take it; E.r parte Postmaster-Gnu < 1 : 
In re Bonham (1879), 10 Ch. D. 595, at p. 603. For this i 
son it was sometimes of the utmost importance, to one side or 
the other, as to whether the Writ of Extent or the Commis, on 
in Bankruptcy was issued first. Lord Eldon mentions in 
Wydown's case (1807), 14 Yes. 80, at p. 87, 33 E.R. 451, inn !ng

I
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once got out of bed to seal a commission in bankruptcy in order 
to prevent the Crown from issuing1 a Writ of Extent against 
the debtor’s property. See the cases referred to in Robert
son’s Civil Proceedings by and against the Crown, pp. 164 et 
seq.

Having these cases in view, it is not conceivable that Par
liament intended, by sub-sec. 6 of sec. 51, to preserve for the 
benefit of the Crown all its prerogative remedies for the collec
tion of taxes. The fact that the property of the debtor is vest- 
«1 in the trustee would preclude its seizure under a writ of 
« xtent. I have already pointed out that the case of Commis 
sinners of Taxation for New South Wales v. Palmer, [19071 
A.C. 179, can have no direct application because of the fact 
that the statute then contained no such provision as that con
tained in sec. 86 of our Act. Counsel for the Crown also rely 
upon a recent judgment of Audette, J., in the Exchequer 
Court of Canada in The King v. Lithwick, (1921), 
57 D.L.R. 1. The question there was whether an asssign- 
nient under the Ontario Assignments and Preferences Act 
affected the Crown’s prerogative right to rank in priority to 
other creditors for Income War Tax due to the Crown by an 
insolvent debtor, and Audette, J.. held that neither the Assign
ments and Preferences Act of Ontario nor any assignment un
der it could take away the prerogative right of the Crown in 
the right of the Dominion Government to preferential pay
ment of a Crown debt. But this decision, like that in the 
Palmer case, is not very helpful in this case, because here the 
Crown's prerogatives are affected by sec. 86. and the real ques
tion is to what extent are they preserved, if at all, by sub-sec. 
6 of sec. 51.

Ont.
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It is necessary, in considering the question of the Crown’s 
prerogative in respect of Crown debts, to keep in mind that 
there is more than one such prerogative. There is the preroga
tive Writ of Extent by which the Crown is enabled before 
judgment to take possession of the debtor’s property and 
thereby to improve its position and presumably to gain priority 
ns against other creditors. Whether or not sec. 11 as amended 
by 1920, ch. 34, sec. 6, would apply to the case where the 
Crown had made a seizure under a Writ of Extent prior to 
the receiving order or the assignment need not he determined 
now. The judgment in Ex parte Postmaster-General ; In re 
Bonham (1879), 10 Ch. D. 595, was prior to the passage of 
the English Act (corresponding to sec. 86 of our Act) and may 
have curtailed the effectiveness of that prerogative remedy of
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the Crown even after actual seizure ; In re Thomas, Ex parti 
Commissioners of Woods iV Forests (1888), 21 Q.B.D. .'180. 
Baldwin on Bankruptcy, 11th ed. pp. 279, 280. But where n 
Writ of Extent has been issued then, as already pointed out 
that prerogative remedy is gone.

There is, however, quite distinct from that of any specie1 
remedy for the enforcement of the Crown’s rights, the furtlv 
and wider prerogative in the Crown to preferential pavim-i, 
of its claims over the claims of any of its subjects, to whirl 
reference is made by Lord ^facnaghten in the Palmer case ai 
by Audette, J., in the Lithwiek case, already mentioned. Tl 
judgment in In re Henley d Co. (1878), 9 Ch. D. 469, is <• 
pressly approved by the Judicial Committee in the Palm> 
case and serves to throw some light on the question here. The 
on the winding-up of a company, it was held that the Crown 
was not bound by the Companies Act, and that, although 
had a right of distress for the taxes there in question, it v > 
not bound to exercise its right of distress but could rely up* 
its prerogative right to be paid in priority. As Cotton. L. i . 
puts it at p. 483, “If the case is looked at as one in which tl 
Crown submits to come in under the administration of assn 
in the winding-up, there is still the right which the Crown li, 
when in competition with other creditors of being paid 
priority. ’ ’

It is clear that sub-sec. 6 of sec. 51 intended to preserve, ; 
the purpose of collecting taxes, rates, and assessments, all mi 
remedies and rights as already exist in the creditor and as 
consistent with the fact that the debtor’s property has pass 
into the hands of the trustee, and that the remedies and rig I 
so preserved are not merely limited to eases where the tax 
rate or assessment constitutes a lien or charge upon the debin 
property. To so limit the provisions of the sub-section \\< 
nullify the effect of all the earlier portion of it and restr 
its operation to the last few words. These provisions, in i 
judgment, must he given a liberal construction, the evident 
tention being to enable those to whom taxes, rates or assn 
ments are payable whether it be the Crown in the right of 1 
Dominion, or the Crown in the right of the Province, or a 
poration of a public character entitled to impose rates, ta 
or.assessments, such as a municipal corporation or a s. I 
board, to collect such taxes, etc., in priority to the other < ■ 
itors of the law of the Dominion or of the Province so pr 
vides. And I do not think that it was intended by the w
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that those entitled to collect are simply to be allowed to resort °nt- 
to some method of collection, if any such there might be. apart 
from the administration of the insolvent estate, and to exclude -—-
all right to demand payment from the trustee in the course of ^ ,
Mich administration. Any such ruling would practically do &’co.‘
stroy the preference which by the provisions of this section ----
are clearly intended to be given to the public revenues, whether l,nl' J- 
Federal, Provincial or Municipal. The tiling of proof of the 
creditor's claim with the trustee and the demand for payment 
of the debt is a method of “collecting” the debt which is as 
fully contemplated by the sub-section as any other method of 
collection. That the Crown by the mere act of filing a claim 
with the trustee does not abandon its right to claim priority 
under its prerogative right is made clear by Lord Maenaghten 
in the Palmer ease, [1907] A.C, 179, at p. 165. The effect of 
this view then is that any law, whether in the nature of a pre
rogative right or of some express statutory enactment, which 

■rives to those entitled to the benefit of this sub-section any 
preferential advantage in the distribution of an insolvent 
debtor’s estate, must be deemed to be in full force, and to be 
unaffected by anything in the section providing for the pri
ority of other claims or for a pari passu distribution. If the 
taxes, rates or assessments in question are owing to the Crown, 
then the Crown’s prerogative right to priority in the collec
tion thereof from the trustee is wholly preserved and is in no 
way cut down by the provisions of sec. 86.

Is the sales tax which is payable to the Crown under the 
Special War Revenue Acts of 1915 and 1920, a “tax” within 
the meaning of that word as used in this section of the Bank
ruptcy Act? Apart from authority, it would have been rea
sonable to suppose that when Parliament describes this par 
licidar impost created by the Special War Revenue Acts as a

lax,” the word “tax” as used in sub-see. 6 of sec. 51 of the 
Bankruptcy Act would include such impost. In another ease 
which raises the same question as that involved here (Hr Pal hr 
Prrrrs Phonograph Com pang of Canada Ltd., 20 O.W.N. 476. it 
was argued that the “taxes, rates and assessments” intended 
hy sub-sec. 6 are limited to direct taxes, and that the “sales 
tax” is an indirect tax and is consequently not entitled to any 
priority without entering upon the question whether the “sales 
lax is a direct or an indirect tax, T can see no ground for any 
*uch distinction. That the sales tax is a “tax” quite apart 
from the fact that it is called a “tax” is, T think clear. Holt,
1 •!.. in Itrrwstrr v. Kidjill (1698), 12 Mod. 166, at p. 167, 88



*>
K

216 Dominion Law Kkvohts. [62 D.L.R.

0nt* e E.R. 1239, says “When ‘tuxes’ are generally spoken of, if tin 
lC~ subject matter will bear it, they will be intended Parliamentary
— taxes given to the Crown.” Wharton's Law Lexicon defines
^West ‘ tax” as “an impost”; “a tribute imposed on the subject;
Co. an excise.” The Imperial Dictionary defines it as “a rati

— or duty laid by government on the incomes or property of
’ * individuals or on the products consumed by them: the

produce of any such duty or rate being placed at the disposal of 
government for the public good. Tux is a term of general 
import including almost every species of imposition on per 
sons or property for supplying the public treasury, as tolls, 
tribute, subsidy, excise, impost or customs.”

While it is true that according to the cout'nuation of th 
foregoing definition in the Imperial Dictionary, the word 
sometimes limited to taxation of a direct character, yet I can 
see no logical reason why any such distinction should he drawn 
here. Assuming that the sales tax, because of the fact thaï 
i! is collected by the merchant from his customer, is an indirect 
tax, why should the moneys which have been collected fro 
the customer for the benefit of the Crown, and which are when 
so collected owing by the merchant to the Crown, be in a lour 
position than those directly imposed upon the merchant him 
self. The merchant is not in the same position as a mere col 
lector of the tax because the liability to pay the tax is by tIn- 
Act imposed both upon the merchant and upon the customer.

Before considering the full extent of the Crown’s priority. 
I pass on to the claim of the Corporation of the City of Toronto 
for business taxes, and for moneys due to the Toronto Hydro 
Electric Commission for electric light supplied to the insolvent 
prior to the assignment. No authority was cited in support 
of the claim of the Toronto Hydro-Electric Commission 
to any preference. Whether or not moneys owing for elect i l.* 
light or power distributed through the Ontario Hydro-Electric 
System having been placed in the category of “taxes, rates or 

assessments” by some statutory enactment has not been estab
lished, and I do not feel called upon, in the absence of some 
reference to authority, to determine the question when the 
amount involved is only $14.19.

The City claims that it is entitled to priority for the amount 
due for business taxes under the provisions of sub-sec. (11) <-f 
sec. 190 of the Ontario Assessment Act, R.S.O. 1914, ch. 19.1. 
as enacted by the Assessment Amendment Act of 1917 (Out.),



62 D.L.R.] Dominion Law Reports. 217

vh. 45, sec. 10. Rusiness taxes, which are imposed in certain Ont.
cases by section 10 of the Assessment Act, are expressly <le-
dared by sub-sec. (10) of that section not to be a charge upon
the land of the ratepayer, so that the liability is a personal one p FR*W| ^
only. Rut sec. 109, sub-sec. (2), gives to the municipality a ' 8
l ight to levy the same by distress “upon the goods and chattels ----
wherever found within the county in which the municipality 0rde' J* 
lies,” and also upon goods and chattels in the possession of the 
person taxed where title to the same is claimed in the ways 
defined by para. 8 of the sub-section just referred to. Rut these 
provisions are given a strict construction, as will be seen by 
reference to Donahue v. Campbell (1901), 2 O.L.H. 124, where 
it was held that goods in the possession of a bailiff of the mort
gagees of the ratepayer were not in the possession of the person 
assessed and so were not subject to distress for taxes. Apart 
from the provisions of sub-sec. 11, there is nothing in sub-sec. 2 
of sec. 109 to entitle the municipality to distrain for business 
taxes when the goods have passed into the possession of another 
person and have ceased to be the goods of the person assessed.
If this is the case when the transfer of title is an ordinary one. 
it is a fortiori the case when the title vests in the trustee in 
bankruptcy or by virtue of an authorised assignment, under the 
Bankruptcy Act. In so far as the city’s claim to any prefer
ence for business taxes is based upon its right of distress, I must 
hold that it is gone, on exactly the same principle as that 
already dwelt on in the case for the Crown’s right to seize under 
a writ of extent being superseded by the receiving order or 
assignment, namely, that the goods have ceased to be the property 
of the debtor and have passed out of his possession. This ruling, 
it is to be noted, is expressly limited to business taxes, which by 
the Assessment Act, are a personal liability of the taxpayer and 
nothing more. Just what rights may be reserved to a muni
cipality to distrain for taxes assessed against the lands, upon 
goods still remaining on the lands, notwithstanding the vesting 
of them in the trustee, under the combined operation of sub
section (1) of sec. 190 of the Assessment Act and of sub-sec.
(6) of sec. 51 of the Bankruptcy Act must remain to he deter
mined when the question arises.

Counsel for the city relies, however, upon sub-sec. 11 of set;.
109. That sub-section as passed in 1917 gives to the muni
cipality a preferential right to payment of such taxes when 
personal property liable to seizure therefor is under seizure or 
attachment or has been seized by the sheriff or a bailiff of any
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Court or is claimed by or in the possession of any assignee f<>; 
the benefit of creditors or any liquidatin’.

It is clear that sub-sec. 6 of sec. 51 of the Bankruptcy An 
intends to give effect to the provincial law or legislation which 
preserves for the benefit of the Crown or of a municipality am 
special preference or priority which the law or legislation of tl 
Province gives in the collection of taxes, rates or assessment 
But I find it difficult to see how sub-sec. 11 of section 109, as it 
stands at present helps the municipality here. There has < 
course been no “seizure or attachment ” nor has the proper! 
of the insolvent been seized by “the sheriff or a bailiff of an; 
Court.” And an assignee for the benefit of creditors un<l r 
the Ontario Assignments and Preferences Act, cannot be held 
to include a trustee appointed under a receiving order in bank 
ruptcy or to whom an authorised assignment has been mad 
under the Bankruptcy Act. I am therefore forced to the con
clusion that business taxes due to a municipality under tin- 
Ontario Assessment Act in respect of which no distress has In . n 
made under the provisions of sub-sec. 2 of sec. 109 are not en
titled to any priority over other unsecured claims. Even a 
distress “not completely executed by payment” may afford no 
protection, under the provisions of sec. 11 of the Bankruptcy 
Act as enacted by 1920 (Van.), eh. 34, sec. 6. There may be 
some method whereby “business taxes” under the Assess]n. it 
Act may be brought by means of provincial legislation witliiu 
the protection intended to be afforded by sub-sec. 6 of sec. 51 of 
the Bankruptcy Act, but in my judgment there is no such 
legislation in this Province at present.

The City of Toronto not being entitled to any priority over 
other unsecured creditors for business taxes, no question arises 
as to the priority between the Crown and the City. The Crown 
becomes entitled to all the available funds in the hands of tlie 
trustee towards satisfaction of its claim for sales taxes, so lni
as the same will extend.

There is one point which was not argued before me but which 
I must mention. In the statement filed by the trustee, tin- 
wages due at the date of the assignment amounting to $21 > hi 
are shewn as having been paid and are treated ns a liability 
having priority over the claims which have been dealt with in 
this judgment. It may be that the Crown raises no objec n 
in this case to the payment of such wages in priority t< its 
claim, but I can see no ground for any such construction of In- 
provisions of sec. 51. Sub-section 6 says that “nothing in this 
section shall interfere, etc.,, The priority of wages, etc., ut 1er
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>ub-sec. 1, must be subject to the priorities given by sub-see. 6. 0nt-
Whether sub-sec. 6 gives priority over the fees and expenses of s c
the trustee and the costs of the execution creditor, if any. may ----
he open to question. The strict construction of sub-sec. 6, p E Wfht 
might make the payment of “taxes, rates, and assessments” & Co. 
paramount to all other payments provided for in the section. llNe ,
as in the case of the claim of the landlord for rent (see 
II, Auto Experts Ltd., 59 D.L.R. 294) but there is this 
distinction between the two cases. The rent of the landlord is 
dearly intended to be a paramount claim, when there are 
sufficient distrainable goods to meet his claim. But the prefer
ence given to taxes, etc., under sub-sec. 6, is limited to the “col- 
leetion” of them. If such collection must under the circum
stances be made by filing a claim in the bankruptcy proceedings, 
ilivn it would seem to be wholly unreasonable ami unfair that, 
the creditor, even though such creditor is the Crown and the 
claim is based upon the Crown’s prerogative, should lx; entitled 
in take advantage of the administration of the insolvent’s estate 
by the trustee without being subject to the expense incidental 
to such administration. As the question has not been argued 
before me. I do not care to give an authoritative decision on this 
point, but I would have to be convinced upon clear authority 
before I would hold that the Crown can collect its claim through 
the medium of the bankruptcy proceedings in priority to the 
fees and expenses of the trustee.

There will therefore be judgment declaring that His Majesty 
in the right of the Dominion Government, is entitled to priority 
over all other unsecured creditors (including those having 
claims for wages) for his claim in respect of sales taxes owing 
by the insolvent to the Crown, and further, that the claims of 
the City of Toronto and of the Workmen’s Compensation Board 
are not entitled to any priority whatever.

As the moneys in the hands of the trustee will not meet the 
Crown’s claim, it is not necessary to deal with the question of 
costs, except that the trustee’s costs ought to be paid out of the 
funds in its hands, as it was quite proper to submit this ques
tion for the Court’s determination.

Judgment accordingly.
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Saskatchewan Court of Appeal, Haultain, CJ.S, McKay, J.A., ami 
MacKenzic, J.A. (ad hoc). November / }, WJI.

Partnership (§ VII—30)—Action fob Account between—Audi in : 
Obdebed to Take Accounts—Judgment fob Amount Fou.ni> 
Due—Sank. Supreme Court Rules 333, 334. Appeal—Sett in. 
Aside Judgment.

Partners are not, as regards partnership dealings considered , 
debtor and creditor inter se until the concern is wound up or 
until there is a binding settlement of accounts, and one partner 
has therefore no right of action against another until after final 
settlement of the accounts. A judgment against one partner in 
favour of the other, on an accounting, before such final settlement 
will be set aside although based upon a certificate or report of an 
auditor ordered to be taken by the trial Judge, and not moved 
against by the opposite party within the time required by Rr. 3:>:i 
and 334 of the Supreme Court of Saskatchewan.

Appeal by defendant from the judgment of the trial Judge 
in an action for an account of the partnership dealings between 
the parties and that the partnership business be wound up and 
settled under the directions of the Court, and for judgment for 
assets unaccounted for. Reversed.

•/. 8. Rankin, for appellant ; J. W. llill, for respondent.
The judgment of the Court was delivered by
McKay, J.A.:—This is an action for an account of the part

nership dealings between appellant and respondent, and that 
the partnership business be wound up and settled under tin- 
directions of the Court, and for judgment against appellant for 
respondent’s share of the partnership assets unaccounted for 
by appellant to respondent.

At the trial the Judge ordered that the partnership boohs 
be referred to W. I). Dewar, of Humboldt, to audit and tain- 
accounts, appellant and respondent to furnish sworn statements 
of all transactions since the partnership was dissolved ; the part
ies furnishing such sworn statements to attend for cross-exam
ination on said statements only if required by the opposite 
party ; Mr. Dewar to file his report with the Local Registrar 
within 30 days ; leave to either party to apply for further dir
ections.

Mr. Dewar filed his certificate, with the accounts, of his aud
its and accounting on December 23rd, 1920, certifying, amongst 
other things, that the sum of $1526.91 was due from defendant 
to respondent. No application was made by appellant to dis
charge or vary this certificate.

By notice of motion dated January 6th, 1921, the respondent 
notified the appellant that on March 3rd, 1921, he would apply
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to the trial Judge for an order confirming the certificate of 
Mr. Dewar, and for a further order for judgment for resprnd- 
ent for the sum of $1526.91, being the amount found due to re
spondent by said certificate.

The appellant opposed said application on the grounds set 
forth in an affidavit made by his solicitor, to the effect that the 
said certificate of Dewar was not correct and made on wrong 
principles.

The trial Judge, however, made an order confirming the said 
certificate, and that judgment be entered for the respondent for 
the said sum of $1526.91 and costs.

The appellant now appeals from the said judgment.
Rules 333 and 334 of the Supreme Court of Saskatchewan, 

in force at the time of the happening of the matters in question 
herein, read as follows :

*‘333. Every certificate, with the accounts (if any) shall be 
filed by the local registrar, and shall thenceforth be binding on 
all the parties to the proceedings, unless discharged or varied, 
upon application to a judge by motion to l>e made before the 
expiration of eight clear days after the filing of the certificate.

334. The judge may. if tlv special circumstances of the 
ease require it, upon an application by motion for the purpose, 
direct a certificate to be discharged or varied at any time after 
the same has become binding on the parties.”

Counsel for respondent contends that, as appellant did not 
move under the foregoing rules, it is now too late for hint to 
question the said certificate, and the trial Judge was correct in 
confirming it and ordering judgment against appellant.

I do not think it is too late. It is to be noted Mr. Dewar, 
amongst other things, certifies as follows :

'*S. As Mr. llagarfy has paid all the accounts practically in 
connection with the firm, and the outstanding accounts, being 
held by the various tradesmen against Mr. llagarty as he is the 
most responsible one of the firm, 1 find that the sum of ten hun
dred and fifty dollars and forty-one cents is due to Mr. llagarty 
by Mr. Goetz plus the unexpended balance which is shown in
the statement $476.50.
Half share Joseph Goetz share of deficit....................... $1050.41

Unexpended balance;................................................... 476 50
Mr. Goetz is liable for this amount............................... $1526.91 ”

C.A.

Goktz. 

Mrkay, J.A.

The “outstanding accounts” above referred to arc the ac
counts due to different parties by the partnership firm, but the 
report docs not state what they amount to. The sworn state
ment of the respondent, however, furnished to Dewar, shews
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that these unpaid accounts at the time of the dissolution on X 
vemher 11th, 1914. amounted to $3998.50, and that since di- 
solution respondent paid $2000.92, which would leave the u 
paid account amounting to $1397.38. The partnership firm, a' 
each member thereof, namely, the appellant and respondent, an- 
liable to the creditors for that amount. That is, these creditor* 
might collect this amount from appellant and yet this amount 
is included in the amount for which respondent already li. - 
judgment against him, and if be pays the judgment he would 
be paying the same debt twice.

Consequently, even if the figures of Dewar’s report -in
correct. appellant is not due $1,520.91 to the respondent, but 1 • 
the partnership firm of Hagarty & Goetz.

“Partners arc not, as regards partnership dealings < 
sidered as debtor and creditor inter sc until the concern ■ < 
wound up or until there is a binding settlement of the 
counts. It follows that one partner has no right of act 
against another for the balance owing to him until after di nl 
settlement of the accounts.” 22 Hals., p. 75.

The trial Judge, in my opinion, was wrong in eonfiimil _ 
said certificate or report and ordering judgment to be ente I 
for appellant for $1,526.91. This judgment will therefore In
set aside.

The affidavit filed by the solicitor for the appellant sle ws 
that there are matters to be inquired into, other than il 
referred to in Dewar’s certificate or report, and that he did m-i 
have some of the items allowed proved by affidavit.

Under these circumstances there should be a further i-cirr- 
cnee, and I think it will better meet the justice of the cas- 
discharge and open up Dewar’s certificate or report, and di -<t 
that all necessary inquiries and accounts be made and taken by 
the Local Registiar at Humboldt, to ascertain and report mi 
the partnership accounts, and the standing of each individual 
partner towards the partnership or towards each other. After 
the filing of the Local Registrar’s certificate, application nay 
be made to the trial Judge for further directions as to winding 
up the partnership, or for whatever judgment the parties arc 
entitled to.

The certificate of Dewar shows that he requested the appel
lant by letter to call on him while he was inquiring into tin- 
accounts, but that appellant ignored said request, and did not 
render any assistance, and appellant failed to move under i 333 
or 334 after the certificate was filed. Under these circulas'n ires 
1 think he should not get the costs of this appeal. The. fore 
there will lie no costs to either party of this appeal.

Appeal all viced.



«2 D.L.R.] Dominion Law It ki suits.

IIK.X v. MVTAU'H; KX 1‘AltTK OKKMAX.
New Brunswick Supreme Court, Appeal Division. McKeown, C.J., 

K.B.D., Grimmer and Crocket, JJ. April 22, 1921.
1. Deportation (§1—5)—Order for under Immigration Act—Order

to Hliew Ground for Exclusion—DefWilvc Order not in Com
pliance with Act—Discharge of Immigrant—Can. Stats. ItHO. 
ch. 27, secs. 38 and 23.

An order of deportation made under sec. 33 of the Immigration Act. 
Can. Stats. 1910, ch. 27, form “B," is defective if, in the 
reasons for granting the order, reference is made to an Order 
in Council instead of the reasons for rejection being stated in 
full as required by the Act ; such an order is not an order which 
was given or made in accordance with the provisions of the 
Act, and does not therefore fall within the prohibition of sec. 23 
of the Act, and an intended immigrant in the custody of the 
immigration authorities is entitled on habeas corpus proceed
ings to be discharged from custody.

[ lie Thirty-nine Hindus (annotated), (1913). 15 D.L.R. 189; Re 
Walsh, etc. (1913), 13 D.L.R. 288; and Rex v. Barnstead 
(1920), 55 D.L.R. 287, 35 Can. Cr. Cas. 179, applied and 
followed.]

2. Habeas Corpus ({SID—26)—Non-criminal Matter—Discharge Re
fused by Court of King’s Bench—Jurisdiet ion of Appeal Division 
to Hear Appeal.

Except in criminal cases, an appeal under the New Brunswick Judica
ture Act 1909, ch. 5, sec. 7, as amended by ch. 23, sec. 4, of the 
Acts of 1913, which substantially follows the English Act, may 
be taken to the Appeal Division from the judgment or order of 
a Court or Judge in matters of habeas corpus where a discharge 
has been refused.

I Cox v. Hakes (1890), 15 App. Cas. 506, followed; Review of 
authorities.]

APPEAL from a judgment of the Chief Justice of the 
Supreme Court of New Brunswick on the return of a writ 
of habeas corpus under which an intended immigrant, then 
in the custody of the immigration authorities, had been 
brought before him to test the validity of an order for de
portation. Discharge ordered.

W. A. Ross and J. K. Kelly, K.C., for appellant.
F. R. Taylor, K.C., contra.
McKeown. C.J., K.B.D., (dissenting) :—This is an appeal 

from a judgment of Hazen, C.J., on the return of a writ of 
habeas corpus under which Michael Offman, an intended 
immigrant, then in the custody of the immigration authori
ties of Canada at the port of St. John, N.B., had been 
brought before him to test the validity of an order for de
portation on grounds set out below.

A preliminary question of much importance was raised 
by the contention of Mr. Taylor that no appeal lies from 
a decision of a Judge in a matter of habeas corpus except
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in applications for the custody of infants. Three cas, 
from our provincial reports, namely, Ex parte Byrne (188.", 
22 N.B.R. 427, McCrea v. Watson (1906), 37 N.B.R. 62.",. 
and Ex parte Kinnie (1914), 42 N.B.R. 641, ware cited n 
support of his position, as well as certain English author, 
ties which will be referred to below. Only one of the above 
named, viz.: Ex parte Kinnie arose since the passage ,,f 
our Judicature Act. It was an appeal from an order f 
Barry, J., who had granted an order absolute for a writ , 
certiorari and made the writ returnable before himself. The 
jurisdiction of a Judge of the King’s Bench Division to ma, 
such a writ returnable before himself was questioned, but 
the Appeal Court decided that by O. 62, Rr. 1-3 of the 
Judicature Act as amended by ch. 23, 1913 (N.B.), su, h 
power was given to the Judges of the King’s Bench. The 
correctness of Barry, J.'s, decision, assuming he had pm cr 
to make it, was not questioned in any way, the appeal 
simply concerned itself with challenging his jurisdiction 
above indicated, consequently the judgment of the Court up
holding his jurisdiction is of no assistance in coming l a 
conclusion concerning the question now raised.

The case of McCrea v. Watson is more in point, since it 
decided that no appeal lay from the decision made Ir, a 
County Court Judge under habeas corpus proceedings, dis
charging a prisoner from custody for default in payment of 
fines imposed for offences under a liquor license Act tlvn 
(190C) in force. The Court was unanimous in dismis dig 
the appeal, Tuck, C.J., saying, at p. 625, “an appeal will nut 
lie from any decision of the county court in a matter u: 
habeas corpus unless given by the act, etc.”, and the Chief 
Justice further said—“If the matter had been before a 
judge of the supreme court and he had granted the <- 
charge of the defendant there would be no appeal, and in 
matters of habeas corpus the jurisdiction of two court is 
co-ordinate.”

In Ex parte Byrne the matter came before the Supreme 
Court by way of motion to rescind an order made by Welduii, 
J„ discharging from custody James Byrne, then confined to 
the gaol of the county of Kings. The order for discharge 
was made under ch. 41 of the Consolidated Stats. (N il.) 
1877 being the Act respecting habeas corpus, which was re
enacted without any change as ch. 133, C.S.N.B. 1903. The 
Court composed of Allen, C.J., and Palmer, King, Wet more 
and Weldon, JJ., was unanimously of < pinion that the Court
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en banc had no power to interfere with an order made by N B.
a single Judge of the Supreme Court discharging a prisoner "S p-
under habeas corpus proceedings. Weldon, J„ at p. 437, 
said—“As no authority can be found to warrant the setting ltKX 
aside a habeas corpus for which a Judge has issued his laxtaiajm ,• 
liât, it is sufficient to show that we should not grant a rule Kx Paste 
nisi in this case.” Allen, C.J., on the same page, said—“I °FI *'*•
agree that the fourth section of chapter 41 of the Con- Mcaeown, c.i. 
solidated Statutes, under which Byrne was discharged from 
imprisonment, was not intended to vary the principles of 
law applicable to proceedings under the Habeas Corpus 
Acts.” After referring to the origin of that chapter and 
its scope the Judge says further, at p. 488:—“If, therefore, 
a Judge’s order discharging a person from imprisonment 
on the return to a writ of habeas corpus could not be set 
aside or revised, neither can a like order made under our 
Act be interfered with.” A like opinion is expressed by 
Palmer, J., in a comprehensive judgment. Concerning the 
decision in these latter cases, this must be noted—first, each 
sought to set aside an order discharging a prisoner from 
custody; and second, in neither case was it necessary for 
the Court to give consideration to legislation such as is con
tained in our present Judicature Act concerning appeals.
In Earle’s Rules of the Supreme Court, at p. 162, it is said—
"An appeal never lies unless expressly given by statute,” 
citing Ex parte Moore (1873), 14 N.B.R. 333, in which case 
Ritchie, C.J., delivering the judgment of the Court said—
"It is clearly settled that an appeal can only be given by 
express words, or, at all events, by clear implication.” There 
is no provision for an appeal or for a review of any kind 
in our Provincial Act respecting habeas corpus, whereas 
reference to the rcsoective Acts concerning the Supreme 
Court in Equity, Courts of Probate, County Courts, Court 
o! Divorce and Matrimonial causes and controverted elec
tions, shews that an appeal from a judgment in any of such 
aforementioned Courts is expressly reserved by the pro
visions of each of the above named enactments.

Neither the Supreme Court Act, ch. Ill, C.S.N.B. 1903, 
nor ch. 37 of the prior consolidation 1877 (respecting Pro
cedure and Practice of the Supreme Court) contains any 
provision concerning appeals, in terms similar to, or ap
proaching, sec. 7 of the Judicature Act 1909 or 0. 58 R. 1 
of the Rules of Court thereunder, and the question of a right 
to appeal under the circumstances now before the Court

15—62 D.L.R.
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must be dealt with under our present rules and practice 
Before the enactment of the Judicature Act there can L 
no doubt (if I may presume to say so) that the practice and 
procedure in habeas corpus matters were as stated in th. 
judgments delivered in Ex parte Byrne and MeCrea v. Wat
son, supra, as far as such practice is therein discussed. Bn1 
the question we have now to consider is—does our presen1 
practice permit of an appeal in a case wherein a Judge < 
this Court has refused an application under a writ of habea 
corpus for the discharge of a person brought before hin 
and held in custody under the authority of a deportation 
order issued by the Immigration Department of the Goven 
ment of Canada. For the answer to this inquiry I thin 
we must look first at sec. 7 of the Judicature Act (N.B. 
1909, ch. 5, which, as amended by ch. 23, sec. 4, of the Ad 
of 1913 leads (in the part material hereto) as follows:—

“The Court of Appeal shall have and exercise appella; 
jurisdiction, with such original jurisdiction as may be nei 
sary or incident to the determination of any appeal; an 
shall have all the jurisdiction and powers possessed by t: 
Supreme Court, en banc, at the commencement of this Ac 
with appellate jurisdiction in civil and criminal causes an 
matters, and shall have jurisdiction and powers to hear an 
determine motions and appeals respecting any judgmen 
order or decision of any Judge or Judges of the Kin; 
Bench or Chancery Division, and of any Judge of the C 
of Appeal. All appeals and motions from judgmen; 
orders and decisions of any Court that heretofore lax- 
might have been made to the Supreme Court, shall hr 
after be to the said Court of Appeal.”

Turning now to the Rules of Court which provide main 
ery for carrying out the purposes of thb Act, we find R. 1 
of 0. 58 reads thus:—

“All appeals to the Court en banc shall be by way 
rehearing and shall be brought by notice of motion in 
summary way, and no petition, case, or other formal pr 
ceeding, other than such notice of motion shall be nc, - 
sary. The appellant may by notice of motion appeal fn ; 
the whole or any part of any judgment or order, and the 
notice of motion shall state whether the whole or part oui; 
of such judgment or order is complained of, and in the lat
ter case shall specify such part."

It will be noted that by the above cited section of the Ait, 
jurisdiction is given to the Appeal Court to hear and d.-
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termine motions and appeals respecting any judgment, order 
or decision made by a Judge of the King's Bench Division 
or Chancery Division or of the Appeal Court itself, as well 
as respecting judgments and decisions of all Courts from 
which an appeal could formerly be taken, and the rule is 
correspondingly broad in scope in its reference to an appeal 
“from the whole or any part of any judgment, order, etc.”

I have previously remarked that no appeal is given by v.k«jwu,c.i. 
the Act respecting habeas corpus, but that fact does not 
conclude the present inquiry. The decisive question must 
be—Is such appeal given by sec. 7 of the Judicature Act 
above quoted? Can the decision of a Judge in an applica
tion under the Act respecting habeas corpus be read or 
considered as outside of the scope and meaning of the words 
“any judgment order or decision of any judge, etc."?

That part of sub-sec. 1 of sec. 7 which we are now con- 
si ering is, in material particulars, copied or taken from 
sec. 19 of the English Judicature Act 1873, ch. 66, which 
reads as follows:—

"19. The said Court of Appeal shall have jurisdiction 
an 1 power to hear and determine appeals from any judg
ment or order, save as hereinafter mentioned, of Her 
Majesty’s High Court of Justice or of any Judges or Judge 
thereof, subject to the provisions of this Act, etc."

Rule 1 of 0. 58 above quoted follows word for word the 
correspondingly numbered English rule. Prior to the pass- 
ing of the English Judicature Act no appeal was had or 
taken in matters of habeas corpus, but not long after the 
passage of such Act with its comprehensive provisions 
respecting appeals, the question of the right to appeal from 
decisions in habeas corpus matters soon arose.

In what is known as Dale and Enraght’s case (1881), 6 
Q.B.D. 376, a writ of habeas corpus had issued out of the 
Court of Queen's Bench to bring up the body of the ap
plicant from Holloway Gaol, and after argument an order 
was made by the Court refusing to discharge Dale from 
custody. An appeal was thereupon taken to the Court of 
Appeal which decided that the applicant was entitled to be 
discharged. The case is a lengthy one, and nowhere in the 
hundred pages covering the report, is the right of appeal 
questioned nor indeed is it mentioned at all.

In the same year (1881) the case of Green 
v. Lord Penzance (1881), 6 App. Cas. 657 being an 
appeal from an order of the Court of Appeal discharging
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a rule nisi for a writ of habeas corpus, reached tie 
House of Lords, and after argument was dismissn1 
In both these cases it will be noticed that th< 
party appealing was seeking his discharge from custody, 
but in the case of Ex parte Cox (1887), 20 Q.B.D. 1 the 
Court of Appeal consisting of Lord Esher, M.R., Bowen an ! 
Fry, L.JJ., on an appeal from the order of the Queen 
Bench Division making absolute a rule nisi for habeas co 
pus, held that sec. 19 of the Judicature Act (1873) gives an 
appeal from orders made by the High Court of Justice on 
application for a writ of habeas corpus, whether the order 
appealed from grants or refuses the writ. Lord Esher 
his judgment said, at pp. 13, 14:—"The first point taken 
on behalf of Mr. Cox is that no appeal lies.” After alludii 
to the old practice concerning habeas corpus he goes on t o 
say—

“But after all the question must depend on the wore- 
of the Judicature Act. The Act provides that there sha'-l 
be an appeal from any judgment or order of the High Con 
save as thereinafter mentioned. . . It is admitted by the 
counsel for Mr. Cox that a prisoner whose release had In n 
refused would have a right of appeal ; but it is suggest i I 
that the person objecting to his release has no right of 
appeal. But how could the prisoner get the right of app ,1 
except under the words of the Judicature Act? So ll it 
the contention must be, that the words which are admitvl 
to give an appeal in one case do not give it in the other. 
The contention is, in my opinion, an altogether impossible 
one.”

Lord Bowen at pp. 21-22 of the report says :—
“It is the first time in the history of this Court that th re 

has been an appeal against the order of the Court behov 
discharging a person in custody from prison on habeas 
corpus. It is argued in the first place that no such appeal 
lies. Upon consideration of the terms of the Judicature 
Act it appears to me that there are no words which van 
have the effect of excepting such an order from the general 
provision as to appeals ; and that there must therefore be 
an appeal even from an order discharging the prisoner from 
custody."

But the view thus expressed by the Master of the Rolls 
and Bowen, L.J., concurred in by Fry, L.J. concerning the 
right to appeal from an order discharging a prisoner from 
custody, was disapproved by the House of Lords in the < ase
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of Cox v. Hakes (1890), 16 App. Cas. 506, in which it was 
held by Halsbury, L.C., and Lords Watson, Bramwell, Hers- 
chell and Macnaghten (Lords Morris and Field dissenting) 
that where a prisoner has been discharged from custody by 
an order of the High Court under a habeas corpus, the LlNTAU.M. 
Court of Appeal has no jurisdiction to entertain an appeal. gx p,lm:' 
Lord Halsbury commenced his speech at p. 514 by saying— Otrtus. 
"My Lords, probably no more important or serious question 
has ever come before your Lordships' House." He sub
jected the Judicature Act to a close scrutiny in the light 
of the accepted principles and canons of construction, and 
said, at p. 619, that he “cannot conceive it to be possible 
that the framers of those Acts had in their minds the deal
ing with such an important branch of the law of this country 
by the use of one word, the necessity for the use of which 
is amply satisfied by the other provisions of the Acts in 
question. It was the known and well-settled state of the 
law that a discharge under a writ of habeas corpus was 
final." His Lordship concluded that the Judicature Act 
has made no change in that particular, and said further, 
at p. 522 :—

“Except so far as may be inferred from what I have said 
as to the argument, which would imply a repeal of the 
Habeas Corpus Act, I do not desire to express any opinion 
upon what the law would be if a refusal to discharge should 
be the subject of appeal.”

Lord Bramwell after discussing the ground upon which 
he rests his judgment said at p. 526—“My reasons would, 
perhaps, apply to a case where the prisoner had been re
manded, but I limit my opinion to where he has been dis
charged."

It is unnecessary to quote further from the opinions ex
pressed by their Lordships in this case which has settled 
the law to be that where a prisoner has been discharged 
from custody by an order of the High Court under habeas 
corpus, the Judicature Act gives the Court of Appeal no 
jurisdiction to entertain an appeal.

In the following year (1892) in the case of Barnardo v.
Ford, [1892] A.C. 326, an appeal was heard from an order 
of the Court of Appeal affirming an order absolute of the 
Queen’s Bench Division that a writ of habeas corpus should 
issue, and it was held by the House of Lords that such an 
order was within the meaning of sec. 19 of the Judicature 
Act 1873, and that an appeal lay from it to the Court of 
Appeal.
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n.b. The above brief review of the leading authorities shew 
ÿY- that although no appeal lies from an order discharging a
- — prisoner from custody under habeas corpus, nevertheless
Krx a refusal to discharge is properly a subject of appeal under 

Lastai.i m • the English Judicature Act. The matter was left open b; 
Kx Pahti the decision in Cox v. Hakes on the principle, apparentIv, 
Oftmax. that it was unnecessary to decide a question not then be- 

Mi K'wjxvm. i j. fore the House. But the decisions shew the right of appeal 
exists in the case now before us where the discharge is re 
fused.

Reference need be made to only one other case, viz., The 
Queen v. Jackson, [1891] 1 Q.B. 671. An explanatory 
note thereto shews that an application for a writ of habi is 
corpus had been made in the first instance to the Queen's 
Bench Division and refused. On application to the Conn 
of Appeal a discussion arose as to whether such Court had 
jurisdiction to entertain it, but ultimately the writ was 
ordered by the Court of Appeal subject to the question of 
jurisdiction. This case arose after the decision of Cox v. 
Hakes and upon the return of the writ the note goes on la 
state — “Counsel for the husband declined to argue the 
question of jurisdiction, on the ground that it was not open 
to them in the Court of Appeal, having regard to the ob
servations in the judgment in that Court in the case of 1.x 
parte Bell Cox (20 Q.B.D. 1) on the question whether tln re 
is an appeal when the habeas corpus is refused, which wa« 
left open by the House of Lords in Cox v. Hakes (15 App. 
Cas. 506). There was, therefore, no argument on the sub
ject of the Court's jurisdiction."

The report shews that Halsbury, L.C., sat as a member 
of the Court of Appeal in this case. Following the authority 
of the above case it is stated in Halsbury’s Laws of England, 
vol. 10, p. 74, and in the Annual Practice 1921, p. 2022. in 
effect that except in criminal cases, an appeal under the 
provisions of the English Judicature Act may be taken from 
the judgment or order of a Court or Judge in matters of 
habeas corpus where a discharge is refused. I think that 
this Court should follow the opinions and judgments cited 
in the cases above mentioned and consequently that it has 
jurisdiction to hear this appeal which must now be i nn- 
sidered upon its merits.

Dealing now with the merits of the application, it was 
urged before Hazen, C.J., that the order for deportation is 
invalid, and that the applicant should be dismissed from
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custody, mainly for two reasons: In the first place, because 
the order for deportation (a form for which is given in the 
Immigration Act and Regulations) has not been followed 
in two particulars, viz.: Under the form so provided, the 
person in charge of the inquiry, whether he be chairman 
of a Board, as was the case in this instance, or simply an 
immigration officer in charge of localities where there is 
no Board—such person, so signing the order for deporta
tion, should indicate in which one of the two capacities he 
acts. It is pointed out that under the blank left in the 
form for the signature, are printed the words—“Chairman 
of the Board of Inquiry, or Immigration officer in charge," 
it being thus apparent that if a man sign the deportation 
order as chairman of the Board of Inquiry, the words “or 
Immigration Officer in charge" should be struck out. But 
if he be the immigration officer in charge then the words 
•Chairman of the Board of Inquiry" should be struck out. It 
was urged that as the depuration order was signed by a per
son actually chairman of the Board, and the words "or Im
migration Officer in charge" under his signature not having 
been struck out, the order did not shew in what capacity he 
was acting—whether as chairman of the Board of Inquiry, 
a was the fact, or as immigration officer in charge — and 
ccnsequently the order is invalid.

I do not think the presence of the words “or Immigration 
Officer in charge" should be held to invalidate this order. The 
return we have before us shews that he really was the chair
man of the Board, and for reasons which will be a little more 
amply set out in what I have to say under the non-statement 
of the reasons in full, it is my view that those words “or 
immigration officer in charge" should be considered merely 
as surplusage, he being, as I say, the chairman of the Board 
of Inquiry, and it being so stated. The second ground 
urged is embodied in the contention that the reasons in 
full should be set out in the order of deportation, and that 
the manner in which they were actually set out, if they 
could be said to be set out at all in the present ease, does 
not comply with the form of the order.

The order form is given on p. 45 of the Regulations. It 
starts with the words “Canada. The Immigration Act, 
section 33.” It is directed first to the transportation com
pany, and then to the person rejected; it recites the port 
of entry, and in what Province the port of entry is. It goes 
on to certify that the individual whose entrance is ques-
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tioned, is seeking to enter Canada by ship or train, and ha 
been this day examined by the Board of Inquiry (or offlcei 
in charge) at that port, and has been rejected for the fol
lowing reasons. Then three or four lines are left, with th< 
explanatory words underneath: “here state reasons in full." 
In the present instance the only reasons stated in the ordei 
under which the applicant is held for deportation, arc th. 
letters and figures “P.C. 23."

A reference to p. 61 of the Immigration Rules and Régula 
tions shews that “P.C. 23” is an Order in Council (“P.C. 23. 
standing, I presume, for the words “Privy Council"), and. 
that “P.C. 23" is an Order in Council passed on Wednesday 
January 7, 1914, which recites that the Governor-General 
in Council has rescinded or revoked an Order of May 9, 1910 
and has, under the authority of the Immigration Act 191" 
(Can.), ch. 27, ordered as follows:—

“From and after the date hereof the landing in Canada 
shall be and the same is hereby prohibited of any imm 
grant who has come to Canada otherwise than by continuou 
journey from the country of which he is a native or 
naturalized citizen, and upon a through ticket purcha.- 
in that country or' prepaid in Canada."

It is evident that the applicant did not come to Canada 
by continuous journey from the country of which he is a 
native, on a through ticket purchased in that country. It 
was stated in the argument, and I think admitted, thin 
there are no through tickets to Canada available in tl. 
country from which he comes, and of which he is a native

It is apparent then, that the officer who drew the on In
for deportation, having knowledge of what “P.C. 23" meant, 
put those letters and figures in the order as the Board's 
reasons for deportation, notwithstanding the fact that hi' 
advised to state the reasons in full—he put those lettvi 
and figures in there as a compliance, or an attempted con - 
pliance with the requirements of the form.

Now under these facts it cannot be said that the in
structions in the deportation order form have been fully 
complied with. The question then arises—What is the 
effect of such non-compliance in full with the instructions 
so given to the Board of Inquiry or to the officer in charge, 
who deals with the intended immigrant in the way in whn h 
this man was dealt with?

This will be observed in the first place. Nothing was 
urged, nor could be urged, against the validity of anything
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done by the Board of Inquiry in the process of its investiga
tion in this case. The intending immigrant came to the 
port of St. John, he appeared before the duly constituted 
Hoard of Inquiry ; he had a hearing before that Board, and 
as a rule of its investigation, the Board decided that he 
should not be admitted to citizenship, and the order for de- 
portation, in the form in which it is found, was filled up 
and signed by the chairman.

Section 33 of the Act deals with the landing of passen
gers, and sub-sec. 5 thereof deals with the question of de
portation and the order therefor. It reads partially as 
follows >—

"An order for deportation by a Board of Inquiry or officer 
in charge may be made in the form B in the schedule to this 
Act, and a copy of the said order shall forthwith be delivered 
to such passenger or other person, and a copy of the said 
order shall at the same time be served upon the master or 
owner of the ship or upon the local agent or other official 
of the transportation company by which such person was 
brought to Canada ; and such person shall thereupon be de
ported by such company, subject to any appeal which may 
have been entered on his behalf under section 19 of this 
Act"

Nil.

B.C.

Hex

Las 1 Ai.cM :

In passing, it is worthy of notice that when the section 
speaks of the form of the deportation order, it say, “It may 
be in the form B.” It does not say “it shall be in the form 
B," although the word “shall” is used several times im
mediately following in this sec. 5, thus—the order “shall 
forthwith be delivered to such passenger," the order "shall 
at the same time be served upon the master or owner of the 
ship”—such person “shall thereupon be deported." The 
use of these two words suggests a doubt as to whether they 
should both be interpreted as having the same binding 
force. The word “may” being used in connection with the 
form of order for deportation, certainly lends itself to the 
interpretation that the form is not to be regarded as im
perative or that it should be followed word for word. But 
I do not found my opinion on that.

When an order for deportation is made, there is an ap
peal to the Minister of Immigration under sec. 19 of the 
Act, in all cases, except those of persons afflicted with a 
loathsome disease, or in the case of idiots, imbeciles, feeble
minded persons, epileptic and insane persons.

In the present case the order was made in the form al-



Dominion Law Reports. [62 D.L.R.234

N.B.

s.c.
Rkx

Lantamtm ; 
Ex Pautk 
Offman.

Ml'k'iMfWII, C..I.

luded to. The proper services were made upon the in
tended immigrant and presumably upon the master of tin 
ship as well. The applicant took an appeal under sec. 1 !». 
to the Minister, against the decision of the Board of In
quiry, and the matter was taken up before the Minister wh 
disallowed the appeal, and sustained the finding of the 
Board of Inquiry, and the order for deportation in the form 
in which it was made.

There does not appear to have been any impropriety in 
the way the inquiry was carried on. The Board had the 
applicant before it, and he presumably had an opportunity 
—at any rate, the statute gives him the opportunity—iif 
having counsel there to represent him. We do not know 
anything about that, but we do know that he took the 
appeal to the Minister, as he is permitted to do under the 
Act, which appeal was disallowed.

The Chief Justice of the Province, before whom the mat
ter was heard, dismissed the application for discharge, and 
in doing so he alluded to and rested upon the provisions of 
sec. 23 of the Act, although of opinion, as set out in his 
reasons for judgment, that the order for deportation was 
not complete and full. But he held that it was made pur- 
suant to the section which reads thus:—

"No court, and no judge or officer thereof, shall have 
jurisdiction to review, quash, reverse, restrain or other
wise interfere with any proceeding, decision or order of the 
Minister or of any Board of Inquiry, or officer in charge, 
had, made or given under the authority and in accordance 
with the provisions of this Act relating to the detention or 
deportation of any rejected immigrant, passenger or other 
person, upon any ground whatsoever, unless such person is 
a Canadian citizen or has Canadian domicile."

I think the words "under the authority and in accordance 
with the provisions of this Act" are the pivotal words of the 
section as far as this application is concerned. Can an order, 
made in the form in which we find this deportation onl r, 
be said to have been made under the authority and in ac
cordance with the provisions of this Act? In my view it 
is not to be questioned that it is made under the authority 
of the Act. Whatever the members of the Board did, they 
were acting as officers appointed by and under the Act and 
in no other capacity, and therefore that first requisit 1 
think, is clearly complied with. The contention narr ws 
itself therefore to the inquiry whether it can be said that
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an order in the present form is made in accordance with n.b. 
the provisions of the Act, bearing in mind the purport and sr 
intention of the Act, and construing the section in question ‘ .
in the light of authority and precedent. The Act itself Ulx 
does not say what the order shall contain; but it does say M.
that it may be made in the form B in the schedule to the Kx Poor 
Act. Does sub-sec. 5 of sec. 33 of this Act make it impera- 0l t »**• 
live that the order should set out in full the reasons for m, hj 
deportation? Should it be interpreted as directory, or as 
imperative in that regard ? In the case of the Liverpool 
Borough Bank v. Turner (1860), 2 DeG. F. & J. 502, 45 E.R.
715, Lord Campbell, speaking of the difficulty of ascertain
ing whether an Act should be considered directory or im
perative, expresses himself thus, at pp. 507, 508: —

“No universal rule can be laid down for the construction 
of statutes, as to whether mandatory enactments shall be 
considered directory only or obligatory with an implied 
nullification for disobedience. It is the duty of Courts of 
Justice to try to get at the real intention of the Legislature 
by carefully attending to the whole scope of the statute to 
be construed.”

Sections of this kind, dealing with fellow-subjects and in 
connection with criminal matters, are, I know, given an 
interpretation very favourable to the rights which persons 
have as British subjects. I am not convinced that the same 
canons of construction should be carried into an Act deal
ing with immigrants, some of whom, for reasons I need 
not enlarge upon, should not be allowed to land in this 
country, i, therefore, would not consider myself bound to 
look at a conviction order or an order made under some 
Act imposing a penalty upon citizens of this country and 
impeaching or impairing their rights and liberty or pro
perty. Looking at the whole scope and purpose of the 
provisions of this Act, which is to exclude undesirable im
migrants from Canada, it seems to me that a construction 
of the Act should be adopted by the Courts which would 
carry out such intention. In the case of Howard v. Boding- 
ton (1877), L.R. 2 P. & D. 203, Lord Penzance, at p. 211, 
expresses himself thus:—

"I believe, as far as any rule is concerned, you cannot 
safely go further than that in each case you must look to 
the subject-matter ; consider the importance of the pro
vision that has been disregarded, and the relation of that 
provision to the general object intended to be secured by
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the Act; and upon a review of the case in that aspect 
decide whether the matter is what is called imperative 01 
only directory."

It is clear that the matter here complained of does not 
go to the jurisdiction of the Court, nor to the constitution 
of the Court, nor to the right of the intending immigrait 
to appear before the Court, nor to the procedure necessar 
to be followed while the inquiry is going on—as impairin; 
that in any degree. The hearing was completed and th. 
Board actually had come to a conclusion, but its decision 
and intention was not expressed in the form in which th. 
Act says it may be expressed.

Maxwell on the Interpretation of Statutes (3rd ed.) at 
pp. 520, 521, states:—

“It has been said that no rule can be laid down for deter
mining whether the command is to be considered as a met. 
direction or instruction involving no invalidating cons. - 
quence in its disregard, or as imperative, with an implii I 
nullification for disobedience, beyond the fundamental one 
that it depends on the scope and object of the enactment. 
It may, perhaps, be found generally correct to say that nulli
fication is the natural and usual consequence of disobe.i - 
ence; but the question is in the main governed by considui- 
ations of convenience and justice, and when that result 
would involve general inconvenience or injustice to innocent 
persons, or advantage to those guilty of the neglect, withn 
promoting the real aim and object of the enactment, such 
an intention is not to be attributed to the Legislature...
But when a public duty is imposed, and the statute requires 
that it shall be performed in a certain manner, or within 
a certain time, or under other specified conditions, such 
prescriptions may well be regarded as intended to be direc
tory only, when injustice or inconvenience to others who 
have no control over those exercising the duty would result, 
if such requirements were essential and imperative."

Now the Board of Inquiry, which is the Court and jury 
empowered to say whether this man is a proper person to 
be admitted into Canada, make their decision in a perfectly 
proper and legal way both as regards jurisdiction and pro
cedure. They regard it as contrary to the provisions of the 
Immigration Act that he should be allowed to mingle with 
Canadian citizens, and the Minister says so too. Counsel 
for the applicant did not attempt to argue that Offman was 
not seeking admission in absolute violation of the provisions
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of the Act. Admittedly he has no right to come in. He is 
breaking his way into Canada in utter defiance of the law 
respecting immigrants. It would be, to my mind, a distinct 
injustice to the citizens of this country, who have no control 
over those exercising the duty of such inquiry, to hold that 
this requirement as to setting out the reasons for deporta
tion is essential and that it is imperative.

At pp. 528, 529 of the same work it is said:—
"Where the prescriptions of a statute relate to the per

formance of a public duty; and to affect with invalidity 
acts done in neglect of them would work serious general 
inconvenience or injustice to persons who have no control 
over those intrusted with the duty, without promoting the 
essential aims of the Legislature, they seem to be generally 
understood as mere instructions for the guidance and gov
ernment of those on whom the duty is imposed, or, in other 
words, as directory only.”

In Endlich on the Interpretation of Statutes, sec. 437, it 
is said, at p. 621 :—

"In general, statutes directing the mode of proceeding 
by public officers are deemed advisory, and strict compliance 
with their detailed provisions is not indispensable to the 
validity of the proceedings themselves, unless a contrary 
intention can be clearly gathered from the statute con
strued in the light of other rules of interpretation.”

Consequently, in view of the fact that this is not a ques
tion as to the rights of Canadian citizens or British sub
jects, but is concerned wholly with the performance of a 
public duty—this is, the inquiry and determination by a 
Board appointed to decide whether a person who comes 
to these shores is fit to be within Canada—I regard this pro
vision with reference to stating the reasons in full in the 
order for deportation as directory and not imperative, and 
in my opinion the statement of the reasons as “P.C. 23” 
should not operate to destroy the validity of the order made 
by the Board of Inquiry which had full jurisdiction over 
the matter, for I think the order is made “in accordance 
with the provisions” of the Act, although it does not state 
the reasons for deportation fully, as the form directs, never
theless it is, in my view, in accordance with the provisions 
of the Act, because “P.C. 23” means, and must have been 
understood by the applicant to mean, the Order in Council 
prohibiting an immigrant from landing in Canada under the 
conditions, with respect to ticket and travel, which prevail
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in the case of the present applicant. I consequently think 
that, while the application is properly before this Court, on 
appeal, the motion should be dismissed and the decision o 
the Chief Justice should be affirmed.

Grimmer, J. (oral) Having heard the argument and 
carefully considered the judgment appealed from, I have 
with profound regret, reached the conclusion I am unabl. 
to agree with the judgment arrived at by Hazen, C.J., when 
the cause was before him. This matter, involving, as it 
does, the liberty of the person, requires to my mind that 
all the provisions of the statute which are invoked in it 
supiRtrt and in support of the position which is taken i 
this case by the Board of Inquiry should be strictly p 
formed. While the provisions of sec. 23 are very la re. 
very conclusive, as far as the words themselves are cm 
cerneri, yet, as reference has been made, they conta' 
words which clearly point out to me at all events, that t' 
decision which is arrived at by the officer or Board whir 
made the inquiry into the matter must absolutely be mad 
had, or given under the authority and in accordance wi; 
the provisions of the Act relating to the detention 
deportation of a subject whose deportation may be inquire 
into, and I am of the opinion that the form of the ord. 
which has been referred to, is as much a portion of t! 
statute as any of the individual sections thereof. I 
therefore of the opinion that when a person is ordered . 
be deported out of the country, the reasons for the deport . 
tion should be clearly stated in the order, and it is not a civ 
pliancc therewith merely to refer under the instructim - 
“Here state reasons in full" to the minutes of the Order n 
Council which provides the reason upon which the Bo:ml 
of Inquiry or immigration officer in charge may found or 
base its or his decision that the person or immigrant should 
be deported, and as, in this case, the order which made tl 
deportation possible only used as the reason therefor tb 
letters and figures “P.C. 23,” it is in my opinion not in 
accordance with the provisions of the Act under which the 
order is made. I am also of the opinion that the words 
“upon any ground whatsoever” which are contained in this 
section and upon which the Chief Justice so far as I am 
able to gather largely based the conclusion he arrived a:, 
viz., that he was prohibited from ordering the dischai :e 
which he felt ought to be made under the form of the order 
if it were not for these words, are confined entirely w’itldn
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the limitations of the other words in the section “Had, 
made, or given in accordance with the provisions of the 
Act," and are not wider in their significance than the pro
visions referred to.

1 am of opinion that upon the merits the order was pro
perly made, but I am unable for the reasons I have stated, 
and with a great deal of regret, to agree with the judg
ment of the Chief Justice.

Crocket, J.:—An important question has been raised in 
this case by the objection of the respondent's counsel that 
this Court has no jurisdiction to entertain an appeal from 
the decision of the Chief Justice refusing . > grant an order 
under the New Brunswick Habeas Corpus Act for the dis- 
,• urge of the appellant from custody.

Before the adoption of the Judicature Act in this Pro
vince the administration of the law of habeas corpus here 
was identical with its administration in England prior to 
the passage of the English Judicature Act. There was no 
appeal as such, either from an order granting a discharge or 
an order refusing a discharge, it was open to any person 
claiming to be held in unlawful custody to apply either for 
a writ of habeas corpus or for an order in the nature of a 
writ of habeas corpus under the Habeas Corpus Act to any 
one of the Judges of the Supreme Court or to a Judge of the 
fuvn'y Court and to have the legality or illegality of his 
detention determined by such Judge on the return of the 
writ or order. If on such return the Judge granting the 
writ or order adjudged the applicant’s detention illegal 
he at once ordered his release from custody. If his release 
w. < or g red the order for discharge could not afterwards 
be va led in question. There was no power in the Supreme 
Court en banc, on referai ej by lie individual Judges who 
dis. barged him. If the release of the applicant was refused 
it was open to the applicant to at once renew his applica
tion to another Judge or to every Judge of the Court in 
turn, and, if in the end he succeeded in obtaining an order 
for his discharge, that order, no matter how erroneously 
or improvidentl.v granted, could not be stayed or rescinded 
by an order of the Court. The reason for this, as explained 
by Palmer, J„ in his instructive judgment in Ex Parte 
Byrne, 22 N.B.R. 427, where an application was made to 
the Court en banc to rescind an order of discharge, granted 
by Weldon, J., was that the allowance of an appeal or a 
motion to rescind in such a case would defeat the object of

Ex Parts
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the Habeas Corpus Act, which was the prompt determin 
tion of the question of the legality of a prisoner’s custod 
and his immediate release if the question was decided in h 
favour, and that it was apparent from the purpose ar 
terms of the Habeas Corpus Act that no such appeal w. 
intended. It is quite evident that practically all, if n > 
all the reasons stated by Palmer, J„ for his judgmei 
apply to the case of an applicant being discharged, whi h 
was the case he was considering, rather than to the ca >■ 
where the discharge was refused. However this may In' 
there is no doubt that before the adoption of the Judical i . 
Act the administration of the law of habeas corpus in 11 
Province recognised no right of appeal, as such, to t 
Supreme Court en banc from any order made by any Jud 
on habeas corpus.

A number of habeas corpus cases have been before the 
Court en banc, on references by the individual Judges vim 
granted the orders for hearing in the first instance. !> it 
none, so far as I am aware, by way of appeal or motion lo 
rescind, other than the Byrne case, and one other ca c. 
cited by Mr. Taylor, that of McCrea v. Watson, 37 N.B.K. 
623, where the Court held there was no appeal from an 
order of discharge made on habeas corpus by a County Ci 
Judge under sec. 105 of the Liquor License Act, ch. 22, l S. 
N.B. 1903. Although both these cases were eases of 
attempted appeals from orders of discharge, and althn i. ii 
as already suggested, the reasons given for the judgni 1 
in the Byrne case, are reasons which apply to a case wl. re 
the order of discharge is granted rather than to a c .i-e 
where it is refused, I think it must be taken that the lav of 
habeas corpus was the same in this Province before the 
Judicature Act was passed as it was in England before the 
passage of the English Act, and that under the law a it 
then stood there was no appeal, as such, either from .m 
order of discharge on habeas corpus or an order refu iit 
a discharge.

The question is: Has the Judicature Act altered the law 
and provided an appeal ?

In 1890 the Law Lords in the case of Cox v. Hake-. 15 
App. Cas. 506, considered the question as to whether the 
appeal provisions of the English Act, sec. 19, gave an app al 
from an order discharging a prisoner on habeas corpus. 
Lord Halsbury, L.C., and Lords Watson, Bramwell, 
Herschell and Macnaghten held (Lord Morris and Field dis-
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senting) that although the words of sec. 19, literally con
strued, were sufficient to comprehend the case of an order 
of discharge on habeas corpus, the section did not in fact 
give an appeal from such an order or discharge. That sec
tion was as follows:— ,

“The said Court of Appeal shall have jurisdiction and 
power to hear and determine Appeals from any judgment 
or order, save as hereinafter mentioned, of Her Majesty’s 
High Court of Justice or of any Judges or Judge thereof, 
subject to the provisions of this Act," &c.

Habeas corpus did not come within any of the exceptions 
referred to in the section.

The Lord Chancellor’s judgment proceeded upon the 
grounds that the essential and leading theory of the whole 
procedure in habeas corpus was the immediate determina
tion of the right to the applicant's freedom, that it was 
the known and well settled state of the law that a discharge 
under a writ of habeas corpus was final, and that no 
machinery was provided by the Judicature Act for giving 
effect to an appeal against a discharge under a writ of 
habeas corpus. Lord Bramwell took the ground, at p. 526, 
that the absence of a specific procedure in the Judicature 
Act to enforce an order of reversing an order of discharge 
on a writ of habeas corpus would render an appeal from 
such an order futile, and that sec. 19 should be construed in 
this sense, that the Court of Appeal “shall have jurisdic
tion to hear appeals from any judgment or order appeal- 
able or where the Court of Appeal appealed from can 
execute the order or judgment of the Court of Appeal." Lord 
Herschell distinctly placed his judgment upon the ground 
that the Judicature Act made no provision to enable the 
Court of Appeal to enforce a judgment or order reversing 
an order of discharge on a writ of habeas corpus, and that it 
would be powerless to enforce such an order, involving the 
re-arrest of a prisoner already discharged from custody. 
Lord Watson adopted the reasons given by Lords Bramwell 
and Herschell, while Lord Macnaghten concurred in Lord 
Herschell’s judgment.

It will be observed that the majority judgment is founded 
almost entirely upon the argument of the futility of an 
appeal in the case of the granting of an order of discharge 
on a writ of habeas corpus, and that that judgment leaves 
open the question as to whether an appeal lies under sec. 
19 of the English Judicature Act from an order refusing a
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discharge. Lord Bramwell distinctly stated that except 
far as might be inferred from what he had said as to th 
argument which would imply a repeal of the Habeas Corpi. 
Act he did not desire to express any opinion upon what th- 
law would be if a refusal to discharge would be the subje< 
of appeal. Lord Bramwell, although remarking that h 
reasons would perhaps apply to a case where the prison, 
had been remanded, expressly limited his opinion to "whci 
he has been discharged.” Lord Herschell likewise said 1 
intended to express no opinion whether there was an appi 
in such a case, but expressly pointed out that the reasonin 
which had led him to the conclusion that an appeal won: 
not lie from an order discharging a person from eus toil 
under a writ of habeas corpus has no application to an 
appeal from an order refusing to discharge the applican 
and went on to say, at pp. 535, 536 :—

“That question does not arise here and any opinion ex
pressed upon it would be extra-judicial. I refer to it on' 
because it was suggested that if there was an appeal in tin- 
one case it was scarcely to be conceived that there shouM 
not be an appeal in the other. I do not think so. Th. :. 
would be to my mind nothing surprising if it should turn 
out that an appeal lay by one whose discharge had bn n 
refused, but that there was no appeal against a dischar. e 
from custody. It would be in strict analogy to that win 
has long been the law. The discharge could never be 
viewed or interfered with ; the refusal to discharge, on tin- 
other hand, was always open to review ; and although 11- 
review was not, properly speaking, by way of appeal, 
practical effect was precisely the same as if it had been.''

Seeing that all the Judges who took part in the judg
ment were of the opinion that sec. 19 of the English Judi. a- 
ture Act prima fade applied to appeals from judgment ir 
orders on habeas ci rpus, and that four of the five, who held 
that the section did not provide an appeal from an order 
of discharge, did so upon the distinct ground that the re
versal of such an order could not be enforced and an api d 
in such a case would therefore be futile, and that all five 
took care to point out that they were treating only of an 
order of discharge and not of an order refusing to dischai e, 
I feel bound to say that I van find little support in that 
case for the proposition that an appeal would not lie un 1er 
that section from an order refusing to discharge a prisoner 
on habeas corpus, and that the effect of the opinions of all
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the Judge* considered together is rather to support the 
view that an appeal, though not lying from an order of 
discharge, would lie from an order refusing to discharge.

If the suggestion of the respondent’s counsel were well 
founded, that there is no provision in the New Brunswick 
Judicature Act similar to the appeal provision of the English 
Act, the dicta which I have quoted from Cox v. Hakes would 
have no point of relevancy in this case, but an examination 
of our Act has convinced me that its provisions relating 
to appeal are quite as wide as, and at the same time more 
specific and mandatory than, those of the English Act, and 
that, if the English Act has provided an appeal from a judg
ment or order refusing a discharge on habeas corpus, where 
there was formerly no appeal, there is equal, and indeed 
stronger reason for holding that our Act has similarly 
changed the law.

The case of Barnardo v. Ford, [1892] A.C. 326, clearly 
: (firmed the proposition that sec. 19 of the English Judica
ture Act provided an appeal in habeas corpus, which had not 
previously lain. Lord Halsbury, L.C., and Lords Watson, 
Herschell, Macnaghten, Morris and Hannen there affirmed a 
judgment of the Appeal Court sustaining on appeal a rule 
ulisolute made by the Queen’s Bench Division, for an order 
for the issue of a writ of habeas corpus. A preliminary 
objection was taken that a rule absolute that a writ of 
habeas corpus should issue was not a “judgment or order" 
within the meaning of the appeal section of the Judicature 
Act. It was urged that it was merely a direction by the 
Court that process should issue and that from such an order 
or direction no appeal could lie; Lord Herschell, treating of 
the preliminary objection, said, at p. 337 :—

“The appeal section is very general in its terms and it has 
received a wide interpretation in this House in the case of 
the Overseers of Walsall v. London and North Western Rail
way Co. (4 App. Cas. 30.) I see no safe ground for holding 
that it is inapplicable to the issue of a writ of habeas corpus 
except that suggested; namely, that such an order merely 
directs the issue of a process of the Court. But it seems 
tu me that if on this ground it were held that no appeal lay 
the decision must logically have a much wider scope. An 
order for the issue of a writ of mandamus might equally be 
said to be a direction for the issue of the process of the 
Court. Before the Judicature Act no appeal lay from such 
an order; but it has been held that under the appeal section
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of the Judicature Act such an order may now be made the 
subject of appeal.”

TTie Lord Chancellor was the only one of the other Judges 
who made any reference in his judgment to the preliminary 
objection. He said he had entertained grave doubts upon 
the point and could not say that even those doubi 
had been entirely removed, but that it did not seem a 
question upon which he should insist so strongly on his o\v 
opinion that he should differ from the rest of their Lord 
ships. I take it therefore that the opinion of Lord Her 
chell, from which I have quoted the above passage, must be 
treated as the judgment of the House upon the preliminai 
objection, and that that opinion distinctly recognises that 
sec. 19 of the English Judicature Act gives an appeal in 
habeas corpus cases which did not heretofore lie.

With regard to the New Brunswick Judicature Act, soi. 
provides that the Supreme Court of New Brunswick 
constituted before the Act a Court of Common Law ami 
Equity and possessing original and appellate jurisdiction 
in civil and criminal cases shall continue under the afore- ! 
name to constitute one Supreme Court of Judicature for 
New Brunswick.

Section 6, sub-sec. 3, provides that any Judge of the Court 
may, subject to any rules of Court, exercise in Court 
Chambers all or any part of the jurisdiction by the Art 
vested in the Court in all such causes and matters and in 
all such proceedings in any causes and matters as before 
the passing of the Act might have been heard in Court r 
in Chambers respectively by a single Judge of the Court

Under Enumeration 10 of the Interpretation sect m 
“matter" includes every proceeding in the Court not in a 
cause.

Section 12, sub-sec. 11, provides that a Judge assigned 
to either division and sitting in Chambers may dispose of 
all Court business not of an appellate nature, (but including 
reviews from inferior Courts), or appointed by rule or order 
to be heard by the full Court or directed by a Judge to lie 
so heard.

Section 12, sub-sec. 12, provides that all judgments, rules, 
decisions and orders given, pronounced, granted or mu le 
by a Judge under the last two preceding sub-sections (of 
which sub-sec. 11 is of course one) shall be subject to appe.il 
to the Court en banc, the functions of which are now exer
cisable by the Appeal Division.
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The words of sec. 12, sub-sec. 12 are assuredly quite as 
broad as the words of sec. 19 of the English Judicature Act, 
and, indeed, as it appears to me, are broader, for no judg
ment, decision or order which any Judge may give, 
pronounce or grant at Chambers is excepted, and all such 
judgments, decisions or orders, it is expressly declared, 
-hall be subject to appeal to the Court en banc.

Nothing short of a conclusive, binding decision, would 
lead me to hold that a judgment or order refusing a dis
charge on habeas corpus is not subject to appeal to the 
Court en banc under the statute just quoted, notwithstand
ing that it was not subject to such an appeal previously. 
In the absence of any such authority or indeed of any 
re|x>rted case, either in England or in Canada, wherein any 
Court has held that an order refusing a discharge was not 
appealable, and in view of the fact that the cases cited on 
the argument and above discussed appear to me to |>oint 
the other way, I have no hesitation in holding that an appeal 
lies in the present instance.

1 wish only to add a word with regard to the case of 
Mi Créa v. Watson already referred to. The judgment of 
llunnington, J., in that case shows that there is no analogy 
between that case and the present. Section 105 of the 
Liquor License Act there in question provided an appeal 
to the Supreme Court "from the decision, judgment or 
order of any Judge of a County Court upon an apiieal from 
any conviction or order made in cases arising out of or under 
this chapter" and the Court held that the order of the 
County Court Judge discharging the appellant from custody 
under defective warrants of commitment issued upon con
victions for different violations of that Act, was not a 
decision or order of the County Court Judge upon an appeal 
from a conviction or order made in a case arising out of 
<,r under the Liquor License Act, but an order which was 
made by the County Court Judge undy (rowers conferred 
iqron County Court as well as Supreme Court Judges by 
ch. 133, C.S., 1903, respecting habeas corpus.

It may appear somewhat anomalous that an appeal should 
lie under the appeal provisions of the Judicature Act to 
the Court of Appeal from the decision or order of a Judge 
of the Supreme Court refusing an order of discharge and 
that such an appeal should not lie from a Judge of the County 
Court exercising the same authority under ch. 133, C.S., 
but when it is remembered that in every case where a
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County Court Judge refuse» an order for discharge, it is 
still open to the applicant to make a fresh application I" 
a Judge of the Supreme Court, and then, if such Suprenn 
Court Judge should also refuse to grant the discharge, t" 
appeal, if he desires, to the Court of Appeal under the pro
visions of the Judicature Act the apparent anomaly entire!- 
disappears so far as concerns the case of an order refusing 
a discharge, and that is the kind of an order which is her. 
being dealt with.

With regard to the merits I fully concur in the judgment 
of the Chief Justice that the order for deportation, undi - 
which Off man was and is held, was defective in not statin - 
in full, as required by form B in the schedule to the lmm 
gration Act the reasons for rejection. With all respect 
however, I am unable to agree with his c .lclusion that I 
was precluded by the terms of sec. 23 of the Immigrate 
Act from ordering the discharge of the applicant notwit I 
standing the defective order under which he was detained 
The prohibition of that section, applies in my judgment cm 
to proceedings, decisions or orders "had, made or giv n 
under the authority and in accordance with the provisicn 
of this Act.” The order in question, having omitted to 
state the reasons for rejection, which the Act clearly 
requires to be stated in full, is not an order, which was mm 
or given in accordance with the provisions of the Act, and 
does not therefore fall within the prohibition of sec. 2 
See judgment of Hunter, C.J., of British Columbia in lie 
Thirty-Nine Hindus (1913), 15 D.L.R. 191, 18 B.C.R. 5n 
also the judgment of Graham, J., of the Supreme Court - 
Nova Scotia in Re Walsh etc. (1913), 13 D.L.R. 288, 22 Can. 
Cr. Cas. 60, and of Russell, J., of the same Court in 11. 
v. Barnstead (1920), 35 Can. Cr. Cas. 179, 55 D.L.R. L>s7. 
all of which dealt with defective orders of deportation and 
held that, being defective, they did not come within t • 
prohibition of sec. 23.

In Rex v. Schoppelrei (1919), 31 Can. Cr. Cas. 255 ;u 
Man. L.R. 137, on which the respondent's counsel relied t 
support the opposite view, the deportation order was m ■ 
upon the ground that the applicant had obtained entry ini" 
Canada by misrepresentation of his citizenship and >1 
refused to answer questions by the Board of Inquiry. V> 
other question was involved than the question of the ai 
cant's citizenship or domicile. As to this the Coun d 
Appeal on an application for release by way of habeas coi is
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and certiorari held that Schoppelrei’s own evidence shewed 
that he was born an alien and that he had not become a 
Canadian citizen or acquired a Canadian domicile. Having 
<o found and there being no objection that the order was 
in any way defective or not in accordance with the provi- 
-ions of the Act the Court dismissed the application on the 
ground that the applicant had not brought himself within 
ihe exception contained in sec. 23, and that that section took 
away "the jurisdiction of this Court to review, quash, 
reverse, restrain or otherwise interfere with any proceeding, 
decision or order of the Board of Inquiry unless the person 
directed is a Canadian citizen or has Canadian domicile." It 
will be noted that this quotation from the concluding lines 
i f the judgment, 31 Can. Cr. Cas. at p. 257, omits the words 
' had, made or given under the authority and in accordance 
. ith the provisions of this Act," which appear in the section 
referred to and undoubtedly qualify the words, “any pro
ceeding, decision or order." This omission obviously is due 
to the fact that the omitted words had no bearing upon the 
ruse, with which the Court was dealing, for the reason that 
the order of deportation there in question was an order, in 
v liich there was no defect and which was made in aecord- 
rnce with the provisions of the Act. The attention of the 
Court was not directed to these words which were wholly 
irrelevant in that case for the reasons stated, but which are 
all essential for the decision of the question here involved, 
which is this:—Is an order of deportation, which purports 
to be made in the form prescribed by the Immigration Act 
but which states no reason for rejection, though the form 
given in the Act requires that these reasons for rejection 
shall lie stated in full, an order made or given in accordance 
v ith the provisions of the Act? The Manitoba case there
fore has no bearing on this question.

The other three cases above cited, as already pointed out, 
liear directly upon the point, and cannot in my opinion be 
successfully distinguished from the present case so far as 
concerns the principle of the prohibition of sec. 23 not apply
ing to an order for deportation, which is defective upon its 
face.

1 think the appeal should be allowed and the applicant 
di charged from custody.
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Id re SHANNON AND POINT CJRKV CORPORATION.

British Columbia Court of Appeal, Macdonald, CJ.A., Martin, 
Galliher and McPhillipn, JJ.A. July 4, 1921.

Statutes (| IIÀ—104)—Tiie Municipal Act Amendment Act, con 
stbuction op—Imperative in its terms.

Section 219, sub-sec. 3 (c) of the Municipal Act Amendment Act 
(B.C.) 1919, ch. 63, is an enactment giving power to the Court c 
Revision to fix the assessment of blocks of land of 3 or more am 
when used for agricultural punwses at their values for such pur
poses, without regard to their value for other puritoses. The 
statute is clear, positive and mandatory in its language and do* 
not confer discretionary iiower on the Court of Revision.

Appeal by the Corporation of Point Grey from the ,jud 
ment of Macdonald, J„ setting aside an assessment of the C.m 
of Revision on lands within the corporation. Affirmed.

•/. Martin, K.C., for appellant ; />. Donayhij, for respond'
Macdonald, C.J.A. :—A passage from the speech of ( a 

L. ('., in Julius v. Lord Hishop of Oxford, (1880), 5 App. < 
214, at p. 225, was relied upon by the Judge, from whose jud 
ment this appeal is taken, as supporting his conclusion that i 
statute in question here makes it obligatory upon the Court m 
Revision to fix the assessment of respondents’ lands on the ha< » 
of their values as agricultural or horticultural lands.

The statute enacts that the Court of Revision shall In, 
pourr to fix the assessment of blocks of land of three or m<> 
acres when used for agricultural or horticultural purpose-* i 
their values for such purposes without regard to their values 
for other purposes.

Prima facie the language imports discretionary power id 
the burden lies on the person seeking to have it held obligator 
to show why that force should be attributed to it. Accord in -• in 
the law as it stands, apart from the above enactment, the 
respondents had no right to have their land assessed below 
actual value, which admittedly was much greater than its valut
as agricultural or horticultural land. The section therefore 
empowers the Court of Revision to displace the general standard 
of value fixed by the Legislature, namely, the actual value. In
fixing the value of land of the character of that of the respon
dents’ at a lower figure. While no doubt intended for the Ih-i lit 
of such landowners, yet it is a power to make a concession, ad 
the question is whether the Legislature intended to compel a ll 
concession or merely to enable the Court of Revision to make it.

The language of Lord Cairns already referred to, will it is 
true, bear the construction put upon it by the Judge, but I do
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not think, after reading t whole of Lord (’aims’ speech that 
that passage was intended to be anything more than a generali
sation. llis reference to the authorities relied upon in argu
ment and his comments thereon, indicate that he like Lord 
Penzance ami land Blackburn, thought that enabling words 
were to be given their prima facie meaning unless tin- person Point Cnn- 
for whose benefit the power was conferred was one who could Coucou \m. \ 
claim the exercise of the power in furtherance of a legal right, muhv.imm 
such a right as was shewn to exist in the several causes which 
he reviewed.

Speaking in the same ease, Lord Penzance said that if the 
matter were to be decided by previous definitions, ho should 
refer to that of Coleridge, «L, in lltfi v. Tithe Cammixsiontr* 
for Cn<fla ml ami Walts (1840). 10 L.J. ((J.B.). 177. 14 dur. 200, 
that of Jervis, C.J., in The York <t .Xorth Midland II. Co. v. Tin 
Queen (1853), 1 K1 & Bl. 861,118 E.R. 057, who said that enabl
ing words were to lie understood as enabling only, unless some 
“absurdity or injustice” would follow if given their natural 
meaning. Lord Penzance, however, brushes aside all previous 
definition* which he mistrusted, and said at p. 231, (5 App.
( 'as.) :

“I think it far more satisfactory that your Lordships should 
look at what the Court* in previous cases have done rather than 
what the learned Judges may have said, and I invite your 
Lordships’ attention to the eases cited in argument.’1

After reviewing these he said (at p. 232). that regard must 
he had “above all, to the position and rights of the person or 
class of persons for whose benefit the power was conferred.”

Lord Blackburn, at p. 241, said: “If the object for which 
the power is conferred is for the purpose of enforcing a right, 
there may be a duty cast on the donee of the power to exercise 
it:*’ and he illustrates the character of such right by reference 
to the cases above alluded to. They are such as (at p. 244).
“The personal liberty of the |>craon arrested by the sheriff, 
the lights of the creditors of the bankrupt to their debts, and 
tin* right of the plaintiff who had recovered judgment to his 
costs, the right of the constable out of pocket to be paid by the 
pai ish. the right of the creditor of the bank or of'the local board 
to lie paid,” which right in every case was possessed by the
p< rson applying for relic........................y altogether of the |K>wer
invoked to effectuate the right.

It is therefore apparent to me that when the ease of Julius v.
Un Lord Bishop of Oxford, supra., is examined, it will be found 
to lie an authority against the judgment appealed from and in
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favour of the* construction which 1 think must he placed upo 
the statute, namely, that the power conferred upon a Court < 
Hevision, being one not for the purpose of effectuating a rigl 
the respondents already possess, hut for conferring a belief 
upon them and others in a like , was a discretional
and not an obligatory one.

In my opinion, apart altogether from the authorities ah- 
referred to. it is altogether reasonable in this ease to supp-> 
that the Legislature intended to leave with the local authorii 
full discretion to deal with eases of apparent in t!
application of the “actual value” rule of assessment. 1 < 
see very good reason why a discretion, which the Legislatu 
itself could not exercise, should Is* conferred upon some pei>«. 
or Iswly of persons to relieve, in a proper case, owners of Ian- 
used for agricultural purposes from the burden of an ass. - 
ment upon the basis of actual value. When lands of the act u 
value of Hi‘2.200 per acre are used for a purpose which will hr. 
taxation on a value of 10% only of their actual value, the Con 
of Revision might well scrutinise the reason why the o\u 
withholds such land from use for other purposes more beneli- ! 
to him and to other ratepayers whose lands are assessed at tin 
actual values. Un the other hand, the taxpayer may long ha 
pursued his avocation of cultivator of the soil, a eireumstn 
which coupled with other matters, might induce a Court - 
Revision to reduce his taxation to fit his condition.

Moreover, the object of the power is to enable a class of hi 
owners to obtain an exemption from the full burden of taxai i 
imposed upon landowners generally. The * s cl
such exemption as of right. The burden therefore lies no 
them to shew that the exemption was granted in unmistah. 
terms, whereas, they are driven to contend that a meaning i 
be given to words the opposite of their prima facie meaninu. 

The appeal should, in my opinion, Ik*
1 am requested by my brother (lalliher to say that he cou- 
Martin, .1. A., would dismiss appeal.
(j xu.iiiiR, J.A.. concurs with Macdonald, C.J.A. 
McI’iiillii**. J.A.:—In my opinion the appeal fails W 

ilonald. J.. arrived at the right conclusion. The ease is h 
construction of statute law simply, and with deference 1 !
contrary opinion, presents no matter of difficulty. The m 
is clear and positive and is mandatory in its terms—if the < 
of Revision is to Ik* admitted to ignore the plain direction «■' 
Legislature with regard to see. 2111, sub-see. J (e). as en. 
by the Municipal Act Amendment Act, 11119, (B.C.) él
it might equally as well ignore and refuse to do any of the tl
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that are set forth and defined by the Legislature—as the duty 
of the Court of Revision.

The legislation which is pertinent to the question which calls 
for consideration upon this appeal is that which appears under 
the heading “Jurisdiction and Proceedings,” being the jurisdic
tion to he exercised and the proceedings to Ik* had before the 
Court of Revision—the sections are from 219 to 222 inclusive, 
and read as follows :

“219. (1) Every assessment roll shall be considered and 
dealt with by a Court of Revision, which shall consist of the 
members of the Council or five " rs thereof appointed for 
that purpose by resolution at the first meeting of the Council.

(2) Every member of the Court of Revision, before enter
ing upon his duties, shall take and subscribe before the clerk of 
the municipality the following oath or affirmation:

I, , do solemnly swear |or affirm] that 1 will, to the
U st of my judgment and ability, ami without fear, favour, or 
partiality, honestly decide the complaints to the Court of 
Revision which may be brought before me for trial as a mcml>er 
nf Mtid Court.

Cl) The powers of such Court shall lie :
V') To meet at the time or times appointed, and to try all 

complaints lodged with the assessor in accordance with the pro
visions of this Act : (h) To investigate the said roll and the
various assessments therein made, whether complained against 
or not, and so adjudicate upon the same that the same shall be 
fair and equitable and fairly represent the actual value of each 
parcel of land and actual value of the land and improvements 
within the municipality : Provided, however, the said Court shall 
not during the year 1920 reduce the assessment of any parcel 

< f land to an amount below ninety per cent. of the amount for 
which such parcel of land was assessed on the assessment roll 
next preceding: (c) To fix the assessment upon such land as 
is held in blocks of three or more acres ai d used solely for agri- 
• ultural or horticultural purposes, and during such use only 
ot the value which the same has for such purposes without regard 
to its value for any other purpose or purposes: (d) To direct 
Mi< h alterations to be made in the assessment roll as may be neces-

\ to give effect to their decision: (ft To confirm the roll either 
v sth or without amendment : (/) Any member of the Court may 
issue a summons in writing to any person to attend as a witness, 
mill any member of the Court may administer an oath to any per- 
V"M or w itness before his evidence is taken : (</) No increase in 
tl amount of assessment and no change in classification from
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improved to wild hind shall lm directed until after five day* 
notice of the intention to direct aueh increase or change, ami 
of the time and place of holding the adjourned sittings of il 
Court of Revision at which such direction is to lie made, slmli 
have been given by the assessor in the manner set out in section 

Point Obey 214, to the assessed owners of the land on which the assessment 
0010*0ration are proposed to be increased or changed as to classification, and 

Mvpiiinips, any party interested or his solieitor or agent if appearing sh.ill 
j.a. be heard by the Court of Revision.

(4) The Court of Revision shall appoint a chairman, who 
shall preside at the meetings of the Court, and who shall, unless 
otherwise provided by the Court, have power to call meetings 
and to regulate procedure.

(5) The Court of Revision shall appoint a secretary, w 1 • • 
may or may not be a member of the Court, who shall keep in i 
book, written or printed in ink, minutes of the proceedings i 
the Court, and the assessment roll may be altered by the sen. 
tary, the assessor, or the clerk of the municipality in accordai 
with the directions contained in such minutes:

(C) A majority of the members of the Court of Rcv'moii 
shall constitute a quorum.

(7) All questions liefore the Court shall be decided by 
a majority of the members present; the chairman shall vot< 
an ordinary member of the Court.

(8) On the eighth day of February in each year the < nt 
of Revision shall hold its first annual meeting. The Court <-i' 
Revision may adjourn its sessions from day to day or from in 
to time, but shall complete and authenticate the roll not l i-1 
than the twenty-eighth day of February following its Irst 
annual meeting.

(220) If any person who has been summoned to attend the 
Court of Revision as a witness, and who has been tendered )u> 
actual travelling expenses and compensation for his time at tlie 
rate of two dollars a day, shall w ithout good and sufficient reason 
fail to attend, lie shall incur a penalty of twenty dollars, to Ir
recoverable with costs by and to the use of any person suing i«>r 
the same.

• (221) The Council may from year to year, by resolution,
appropriate sufficient sums out of their revenue to pay the 
expenses of the Court of Revision.

222 (1) It shall be the duty of the Court of Revision t<> * 
that alterations lie made in the assessment roll in aecordane- 
with the directions contained in the minutes of the proceedings 
of the Court and after the making of such alterations, to idem

B. C.
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tify, confinn and authenticate the roll by inscribing or endors
ing thereon or attaching thereto a certificate which shall be 
signed by a majority of the members of the Court, and which 
may l>c ill the following form :

The within roll [or within roll as amended) is hereby eon 
firmed by the Court of Revision of the Corporation of, 
and, except as may be amended upon further appeal, is hereby 
certified to be the assessment roll of the Corporation of 
for the year

(2) If the several pages or sheets of the assessment roll be 
not firtnlv bound in a book, the chairman of the Court shall sign 
his name upon each of such several pages or sheets.”

The Court of Revision in plain disregard of see. 219 sub-sec. 
:! fe) assessed the lands of the respondents in this appeal without 
considering or giving effect to the plain intention of the Legis
lature, !>., where the land is held in blocks of three or more 
acres, (which is the fact in the ease of the lands of the respon
dents and used solely for agricultural purposes, the assessment 
is to l»c adjusted “at the value which the same has for such 
purposes without regard to its value for any other purpose or 
purposes.” (See see. 219. sub-sec. 3 (e), eh. 63, Municipal Act 
Amendment Act, 1919).

It cannot be gainsaid that the Legislature has spoken in no 
uncertain terms, and at this Bar it was not attempted to be 
argued that there was any doubt of the plain intention of the 
Legislature—but reliance was placed wholly upon the submis
sion that it was a matter of discretion and not mandatory.

Again, with deference to all contrary opinion, this would 
scorn to me idle contention—The Legislature, if effect, is to be 
given to this submission—solemnly applies its mind to a condi
tion known to he existent and provides a method for the remedy 
of what otherwise it may fairly he assumed would he the imposi
tion of an injustice and the Court of Revision in defiance of the 
statutory duty imposed upon it, fails to give the relief plainly 
intended. It is not the province of a Court of Law to deal with 
the policy of Parliament in enacting legislation, when enacted it 
is to he construed in accordance with its plain and ordinary 
meaning, and as 1 have already pointed out, there can he no 
question of meaning here—and if one were to Is* admitted to 
speculate as to what actuated the passage of this particular 
provision, it is not difficult to surmise and to understand that in 
these days of real estate booms coming in cycles, lands are sub
divided into blocks, and city lots at such absurd distances from 
any reasonable user as business or residence sites, that large
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areas which should rightly he put to agricultural purposes ar 
in many cases, lying idle to the detriment of the locality and V 
Province at large. It is evident that the Legislature by wax 
inducement e these lands, made it possible to have tl
assessment based upon the agricultural value, not upon the < 
or town lot value which may be, as it often is, a most fietitiu 
value.

However, with this aspect, the Court has nothing to .
In C<H>lc v. The Charles .1. Vof/e 1er Co. [1901] A.C. 102 at p. b 
Lord llalsbury said :— “But a court of law has nothing to < 
with the reasonableness or unreasonableness of a provisi- 
except so far as it may help them in interpreting what 
Legislature lias said.”

Can it be said for a moment that the Legislature, in <i. 
ing this provision, meant that it should be at the will of 
Court of Revision to fix or not to fix the assessment at tile ,v 
cultural value, when the land is solely used as the land in <v 
lion is— for agricultural purposes—and in plain defiance of 
statute, assess or admit of the assessment, not at its agricult 
value, but its value for other purposes, which is the present <• 
Reason and common sense impel a negative answer.

An appeal from the Court of Revision is expressly givei 
the Municipal Act, eh. 63, 1919, (B.C.) see. 223, otherwise 
proceedings would have l>een by way of a mandamus. I 
authorities dealing with, when and under what eireumstam 
mandamus will lie, may usefully be turned to. A ma ml" 
will always be granted where it is apparent upon the facts 
there has been failure to exercise the conferred jurisdi«-i . 
unless, of course, it is clear that it is a matter left to the abs. 
discretion of the lx sly upon which the jurisdiction has been 
ferred to hear or not to hear the application—if not so left, 
jurisdiction conferred must be discharged—here there has ! i. 
a failure to discharge it, a jurisdiction unquestionably ma 
tory in its nature. That it is mandatory, is clear : the lany 
of the statute is in apt words.

“Every assessment roll shall be considered and dealt li
by a Court of Revision.................(See set*. 219 (1) eh. i
Geo. V., 1919).

“Every member of the Court of Revision, l>efore cub 
upon his duties, shall take and subscribe before the clerk m 
municipality the following oath or affirmation :

“I,................ do solemnly swear (or aflirm] thatj wil •
the liest of my judgment and ability and without fear, fa :i 
or partiality, honestly decide the complaints to the Com • :

7355
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Revision which may Ik* brought liefore me for trial as a member B.c. 
of said Court.” (See see. 219 (2) eh. 63, 9 Geo. V.. 1919).

Then we have the particular sub-section that imposes the 
duty upon the Court of Revision to tix the assessment when, as 
in the present case, it is land held in blocks of three or more 
a créa, and UNed solely for agricultural purposes. (See see. 219,
Mib-sec. (3) (c.). eh. 63, 1919 (B.C.) )- yet we have the Court of CoBroim ion 
Revision flagrantly refusing to exercise the conferred jurisdic- m. i ihih, - 
lion which has been statutorily imposed. A more glaring case J ' 
could not be conceived of the denial to the respondents of the 
benefit of legislation pawed in the way of relief and it can be 
ii .Tsonably said as well for the public benefit ; it is plainly legis
lation remedial in its nature and the principles which govern in 
aril cast's may also be invoked. 1 would, in this connection.

1 1er to what Farwell, L.J., said, in The Kiuq v. Hoard of I'd it- 
iiition, 11910] 2 K.lt. 165, at p. 181 :

“Further, if the Board did not proceed in a mistaken 
; viimption of the law, but deliberately disregarded it, either on 
tb question of the construction of the Act, or on the entire want 
« i evidence, then I should be of opinion that they had been guilty 
of misconduct so flagrant as to make it impossible for their 
decision to stand.”

The above ease went to the Mouse of Lords and Lord Lore 
bum, L.C., in [19111 A.C. 179, at p. 182, (Hoard of Education 
v. //.<< ) said:

But if the Court is satisfied either that the Board have not 
acted judicially in the wax I have dearrilicd, or have not drtn- 
in ii< d tin question which Hi */ an required Ini tin Act to deter- 
'I. then there is a remedy by mandamus and certiorari.”

Here the remedy is as already stated by way of appeal, and 
tb' Court of Revision “have not determined the question which 
ibex are required by the Act to determine.”

In the Queen \. Vestry of St. l'ancra*, (1890), 24 Q.B.D. 371.
Fi L.»l. at p. 378, said :

There xvas a duty in the vestry to consider that proposal 
I1 "perly and fairly; Mr. Westbrook had an actual and personal 
ini'lest in the performance by the vestry of that public duty, 
therefore if it has not lieen performed a mandamus should go." 
iiml here, admittedly the public and statutory duty has not been 
pcrtoriued—the fact is that it has lieen flouted and ignored. Also 
see The King v. The Mayor, etc., of Stepney, [1902] 1 K.B. 317, 
71 L,F. (K.B.) 238.

Macdonald, •)., referred to that passage in the speech of 
l-irl Cairns, L.C., in Julius v. Lord Hi shop of Oxford (1880 , 
1 App. Cas. 214, at p. 225. where lie said:
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“That where a power is deposited with a public officer for 
the purpose of being used for the benefit of persons who are 
specifically pointed out, and with regard to whom a definition 
is supplied by the Legislature of the conditions upon which thy\ 
are entitled to call for its exercise, that power ought to be exer 
cised, and the Court will require it to be exercised.” This quo
tation is most apposite and pertinent to the facts of 
present case. Here we have in the language of the statut**, 
the imperative wo d “shall,” (See sec. 219, (3) ch. 63, 9 Geo. 
V., 1919) : “The powers of such Court, (The Court of 
Revision) shall be,” and Lord Blackburn in his speech in the 
Julius case, said at p. 242 :

“In the judgment of the Common Pleas, Chief Justice Jervis 
says that ‘may’ was ‘as we think, aptly and properly used to 
confer on the Court an authority,’ and later states the rule to 
be ‘that when a statute confers an authority to do a judicial 
act in a certain case, it is imperative on those so authorised to 
exercise the authority when the case arises, and its exercise is 
duly applied for by a party interested, and having the right to 
make the application.’ And in Crake v. Powell, Lord Camp 
bell says, ‘If the plaintiff be entitled to costs, and the Court 
or Judge is empowered to make a rule or order for that purpose 
ex dUbito justitiae, he may call upon the Court or Judge to do 
so.’ Morisse v. The Royal British Bank, (1 C.B. (N.S.) 67. 
26 L.J. (C.P.) 62) was on the same principle.”

The present case is exactly within the reasoning of the last 
quoted principles of law'. Here the respondents had the right 

.to have the Court of Revision “fix the assessment” of the land
“used solely for agricultural purposes.......... and during such
use only at the value which the same has for such purposes 
without regard to its value for any other purpose or purposes 
(See 219 (3) (c) ch. 63, 9 Geo. V., 1919), and that authority 
the Court of Revision in the present case refused to exercise and 
proceeded—in complete defiance of the statutory mandate 
imperative in its terms.

The appeal rested solely upon the point that there wag an 
absolute discretion in the Court of Revision to fix or not to fix 
the assessment in the manner provided by the statute, and that 
the Court of Revision w'ere competent within the purview of the 
statute to ignore the statutory provision. This action of th* 
Court of Revision, in my opinion, is clearly unsupportable upon 
the authorities—the statutory mandate is imperative in its 
nature and does not admit of any discretionary power in the 
Court of Revision.

I am therefore of the opinion that the appeal should be 
dismissed. Appeal dismissed by an equally divided Court.
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MvCVLLOVtiH v. ELLIOTT. Alta.

Alberta Supreme Court, Appellate Division, Harvey C.J., Stuart and App. Dlv.
Beck, JJ. October 31, 1921.

Mortgages ($IIA—35) —Priority—Registration—Assignment—Sub
rogation.

The plaintiffs having been declared by a prior judgment (1919),
45 D.L.R. 645, to be entitled to the right to subrogation, and the 
payments to certain first and second mortgages in regard to which 
the right arose, having been made out of the plaintiff's monies at 
a date prior to the making and registration of the defendants' 
third mortgage, which was taken for “what it was worth,” the 
Court held that the right of subrogation referred to in the prior 
judgment, arose immediately the payments were made to the first 
and second mortgages and consequently was in existence and at
tached prior to the defendants’ mortgage and should therefore take 
precedence over third mortgage, although had the facts been that 
upon a proper enquiry from the prior mortgages the defendants 
had received information that the prior mortgages had been re
duced and that the defendants being ignorant of the plaintiffs’ 
right of subrogation had bona fide advanced mocsv on the as
sumption that the prior mortgages had been absolutei> reduced 
by the payments made, the defendants would have been entitled to 
priority over the plaintiffs’ claims. The defendants’ mortgage was 
however entitled to priority over the costs of administration of 
the estate in which the right of subrogation arose.

[See Annotation, Subrogation, 7 D.L.R. 168.]

Appeal from the judgment of Hvndman, J., (1921), 57 
D.L.R. 696, in an application to determine the right of priority 
of the plaintiff by reason of the subrogation of the plaintiffs to 
the Guelph and Ontario Savings Co., mortgagee, and Gerald 
Hamilton mortgagee in two certain mortgages, by virtue of a 
judgment of Walsh J., affirmed (45 D.L.R. 645)—in which the 
said McCullough and Foster were plaintiffs and the Toronto 
General Trusts Corporation, administrator of the estate of 
Henry Marsden, Jr., deceased was defendant. Affirmed.

A. //. Clarke, K.C., and 7\ A. Carson, for appellant.
I). 8. Moffat, K.C., for respondent.

Harvey, C. J. :—After the argument of this appeal in June 
last it appeared to us that perhaps the administrators ought to 
he heard in ease the result might have some effect upon their 
l ights as declared in the judgment on the appeal reported in 
(1919), 45 D.L.R. 645, and we, therefore, postponed the further 
consideration of judgment. We are now informed that they do 
not wish to be heard and inasmuch as they were given notice of 
the appeal and moreover the result we have reached does not 
affect their rights, there seems no reason for further delay.

I agree that the appeal should be dismissed with costs.
It may be that in the former appeal above referred to we
17—62 D.L.R.
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gave the administrators in respect to their costs of administre 
lion an advantage, which under some conditions they might not 
have had, but for the allowance of the claim of subrogation, y. 
as that advantage is in no way to the prejudice of the present 
appellants but only, if at all, to the prejudice of the present 
respondents who have not questioned it, it need not lx1 taken into 
consideration.

Stvart, J. :—Supposing the Canadian Bank of Commet « 
and the Guelph and Ontario Investment and Savings Soviet' 
had learned after the registration of the defendants’ mortgai 
that the payments made to them by the deceased had been made 
by the plaintiffs’ money, that in fact they had received misap
propriated funds and had lieen generous enough to say to the 
plaintiffs, “We understand we have received moneys that were 
yours and did not really belong to our debtor who paid in 
with them.” and had given the plaintiffs cheques for tlif 
amount received, can there be any doubt whatever that tin \ 
could have held 1beir mortgages good for the amounts due them 
before the fraudulent payments had been made! Undoubtedly 
they could i ainst their fraudulent debtor in the 
absence of any defence by him to the alleged fraud. 
Then what reason would there be for saying that they could not 
do so also as against the defendants who merely took their mon 
gage to secure a past debt after the fraudulent payments had 
been made!

In the appellants’ factum it is stated, “There is no sugges
tion that the defendants upon taking their mortgage did 
not become bona fide mortgagees for value without notice of tlr 
plaintiffs’ claim.” But this position was not, as I recall, con
tended for upon the argument. There is nothing in the cast 
to shew that the defendants either advanced any money or 
altered their position in any way on the faith of the valu- o' 
their security. They merely took the mortgage for what it was 
worth for an antecedent debt and it is not suggested cither that 
they agreed to give time or in fact remained quiescent on the 
faith of it when they might have been active. Nothing whatevi r 
of that sort is disclosed by the evidence. Apparently the' 
never enquired either at the registry office or elsewhere either a< 
to the face value of the prior encumbrances or as to the amount» 
actually due upon them or indeed as to their existence.

The only argument, as 1 see the matter, which can serious] \ 
be advanced on behalf of the defendants is that they took a 1 . d 
security, acquired a legal light, the value of which they indeed 
were ignorant of but to the full value of which at the time thev 
acquired it they are legally entitled and that no equitable rule
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can interfere with their legal rights. But equitable rules do Alta, 
constantly interfere with strict legal right*. That is what Ap~ 
equity originated in. --—

In my opinion the defendants can only claim what the McCin.ovun 
deceased had to give them. He mortgaged his interest in the 
land to them. Can they really ask a Court to permit them, 
when they do not enjoy the rights of a purchaser, for value with- 8,1 k- J- 
out notice to get a charge upon an interest of the deceased which 
arose, if it ever arose af all, by the fraudulent use of other 
people’s money? The prior mortgages still stood upon the 
record for the full amount of the prior mortgagees’ claims. The 
deceased had taken trust money and paid it to the mortgagees 
hut even yet they were not paid in full. The mortgages were 
not yet discharged.

In my opinion the plaintiffs’ right of subrogation, their right 
to stand in the shoes of the prior mortgagees and to the protec
tion given by their mortgages, arose instantly the fraudulent 
payments were made, although it could only subsequently be 
proven, recognised and enforced. The Courts of equity never 
created rights nor did Courts of common law. They recognised 
and enforced them.

As was said by Lord Barker of Waddington in Sinclair v. 
liromjham, [1914] A.C. 398, at pp. 441, 442. “It would be uncon
scionable for any one who could not plead purchase for value 
without notice to retain an advantage derived from the misappli
cation of trust money.”

Beck, J. :—This is an appeal from the decision of Hyndman,
.1. reported (1921), 57 D.L.R. 696.

This Appellate Division had already, 45 D.L.R. 645, dealt 
with the question involved, but in the absence of the defendants 
in this action—Elliott and Belton.

In the previous decision it was held that the plaintiffs,
Met ullough and Forster, were entitled to be subrogated to the 
rights of the Guelph & Ontario Investment Society, first mort
gagees of the land in question, to the extent of $1500 paid on 
account of that mortgage out of the funds of the plaintiffs and 
to the rights of Hamilton, second mortgagee of the land, to the 
extent of $7,000, similarly paid on account of the Hamilton 
mortgage; but it was also held that the executor’s costs of the 
administration of the estate of the deceased mortgagor must 
take precedence of the plaintiff’s subrogated rights, because, to 
have held otherwise, would have been inequitable and unjust 
to the executors, who had undertaken the administration of the 
estate without knowledge »f the plaintiff’s right of subrogation,
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Alta. and because the right of subrogation is admitted only when 
App. Div. ** works no injury to third parties.

At the trial before Hyndman, J.. it appeared that the two 
McCt’ii.uniti sums. $1,500 and $7,000, paid from the funds of the plaintiff 

Eij.iott. 0,1 account of the first and second mortgages, were paid before
---- the making and registration of the third mortgage, but also

J. that when the defendants took the third mortgage they took it 
to use a familiar expression, “for what it was worth,” with
out having any information as to the state of the accounts upon 
the first or second mortgages and, as the Judge puts it, so far 
as the defendants arc concerned, the first and second mortgages 
might have existed to the extent of their full face value.

Hyndman, J., then held, 57 D.L.R. at pp. 697 and 698. tin 
the plaintiff’s right to subrogation arose immediately the pa.\ 
ment of their funds was made to the first and second mortgage* v 
and consequently that that right was in existence and attached 
prior to the defendant’s mortgage and therefore should take 
precedence of the defendant's mortgage; adding for the sake of 
clearness that, had the facts been that on proper enquiry from 
the prior mortgagees the defendants had received information 
that the prior mortgages had been reduced and that the defend 
ants, being ignorant of the plaintiff’s right of subrogation, hail 
bona fide advanced money on the assumption that the prior 
mortgages had been absolutely reduced by the payments made, 
the defendants would have been entitled to priority over the 
plaintiff’s claims. Hyndman, J., also held, at p. 699, with re
gard to the costs of administration, that the defendant’s mort
gage was entitled to priority over these costs and consequently, 
in case the land proved to be insufficient to pay all throe mort
gages, including the plaintiff’s subrogated claim, the costs of 
administration so far as not satisfied from the general assets of 
the estate, were chargeable against the moneys coming to tho 
plaintiffs in respect of their subrogated claim.

I think the opinion of Hyndman, J., is in all respects correct.
Had there been no third mortgage the right of subrogation 

established by our former decision in favor of the plaintiffs 
would have been, as it of course still is, valuable to the plaintiffs 
as establishing in their favor a specific charge against the land 
in question and consequently, to the extent that the proceeds 
of the land will go, a claim in priority to the general creditors 
of the estate.

But the defendants by appealing are urging that as against 
them, as the holders of a legal mortgage duly registered, the 
plaintiffs neither have, nor can this Court give them, a priori! v.

In addition to the sources of information referred to in the
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previous report of this case on the subject of subrogation gen
erally reference may be made to Meux v. Smith (1840), 11 Sim.
410, at p. 427, 59 B.R. 931 ; Brocklesby v. Temperance dtc. So
ciety, [1895] A.C. 173, at pp. 182, 185; Thurston v. Sotting- McCvllouuii 
hum etc. Big. Society [1902] 1 Ch. 1; [1903] A.C. (i ; and the Elmott.
notes in Lawyer’s Reports Annotated as follows : Vols. 23 p. ----
124; 58 p. 788; N.S. vol. 5, 838; vol. 11 p. 744; vol. 16 p. 470; B*rk* J 
vol. 26 p. 816; vol. 37 p. 1203; vol. 46 p. 1049; vol. 47 p. 1191 ;
Pomeroy Eq. Jur. ed. 3, vol. iii, sees. 1211 et seq ; vol. iv, see.
1419; vol. vi (vol. ii Eq. Rem.) sees. 920 et seq; White & Tud
or’s Lead. Cas. Ed. 8, vol. 1, pp. 152 et seq.

The only purpose and value of subrogation in any ease is 
to give or declare a priority over some person, who appears, 
apart from the special facts and circumstances on which the 
light of subrogation is based, to rank equally with or to have 
priority over the person claiming subrogation. In the present 
ease, for instance, it is beyond question, and we have so decided 
in our previous decision—the plaintiffs have by virtue of the 
principle of subrogation a right to look to the specific mortgaged 
property in priority to the general unsecured creditors of the 
mortgagor.

The English cases cited in Sheldon on Subrogation, 2 ed. see.
13, pp. 21 and 22, were cases of persons holding partial estates 
in land. In Buckinghamshire v. Hobart (1818), 3 Swan. 186;
36 E.R. 824, the Court declared “a charge not extinguished for 
tin benefit of the estate though satisfied by the tenant in tait, 
with the intention of extinguishing it under the erroneous sup
position that he was tenant in fee simple.”

Eldon, L. C\, said at pp. 199. 200: “If a tenant for life pays 
off a charge on the estate, prima facie he is entitled to that 
charge for his own benefit, with the qualification of having no 
interest during his life; if a tenant in tail, or in fee simple 
pays off a charge, that payment is prima facie presumed to lie 
made in favor of the estate ; but the presumption may be re
butted by evidence, as by calling for an assignment or by a de
claration.”

In other words, prima facie a tenant for life, paying a charge 
upon the estate, is entitled to be subrogated to the rights of the 
holder of the charge, except as to the interest accruing during 
the life time of the tenant for life; that is, the charge, satis
fied so far as the incumbrancer is concerned and apparently dis
charged, prima facie remains a charge against the interest of 
the remainderman.

in Broivn v. McLean (1889), 18 O.R. 533, the plaintiff ad
vanced money to an owner of land to pay off mortgages, taking
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a mortgage to himself; he paid off the prior mortgages ami 
registered discharges; hut at the time he took the mortgage to 
himself and paid off the prior mortgages, there was an execution 
in the hands of the sheriff against the mortgagor, of which tin 
plaintiff was ignorant, his solicitors having neglected to search 
for executions. It was held that the plaintiffs were neverthe- 
less entitled to lie subrogated to the rights of the prior mort 
gagees.

In Abell v. Morrison (1890), 19 O.R. 669, Morrison, a pur 
chaser of land, paid off two mortgages out of the purchase price 
and registered discharges. He was subrogated to the rights of 
the mortgagees against the claim of the plaintiff, who previously 
had registered a contract of lien against the land, of which Mor 
rison had no actual notice. The cast» was so decided by Falcon 
bridge, J., and on appeal (1890), 19 O.R. p. 675, in which tin- 
judgment was affirmed, Boyd, C. said at pp. 675, 676: “Unless 
this case can be distinguished from that in 18 O.R. the judgment 
should be affirmed. Mr. Langton endeavored to make a sub
stantial distinction by contending that this being a registered 
title, it must be held that the defendant had as a fact notice of 
the plaintiff’s lien . . The defendant did not mean to gi\« 
priority to this lien of which he knew nothing in fact .... 
The Registry Act, which declares (sec. 80) that registration 
shall constitute a notice docs not preclude enquiry as to whet In 
there was knowledge in fact and the Act itself (see. 82) makes 
the distinction between actual notice and the implied or imputed 
notice which in certain eases flows from registration.”

McLeod v. Wadland (1893), 25 O.R. 118 was a ease of ;i 
claim by way of subrogation over a subsequent registered mon 
gage. The claim failed only on the ground of estoppel by con
duct. The cases of Brown v. McLean and Abell v. Morn>- 
were referred to. They were assumed to have been correctly 
decided and to be applicable, had it not been for the estoppel.

There seem to be no other Canadian authorities touchinv 
the point. There are, however, innumerable American eases ami 
and it is in the American Courts that the doctrine of subro
gation has been so extensively developed and applied.

In Home Saving Bonk v. Bierstadt (1897), 168 111. 618, 4n 
N.B. 161, the Court said that subrogation will be given effect to 
at p. 625, “as against a subsequent incumbrancer, whose incum
brance has not been taken or his position changed because i 
the record showing the discharge of the senior incumbrance

That is the test.
If the position of the subsequent incumbiancer, as it stcxl 

at the time at which that took place which is the ground of
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subrogation, is not changed to his prejudice (and no estoppel 
1ms subsequently arisen) then the equities are in favor of allow
ing subrogation.

And this, it seems to me, contains within itself the answer 
to the difficulty suggested as arising under the Land Titles Act.
1906 Alta. eh. 24. I see nothing in the specific provisions of 
that Act relating to the priority of instruments which deals with Blgf 
the priorities of instruments otherwise than of the date of the 
registration of the respective instruments.

The general law and the jurisdiction of the Court while leav
ing, as a rule, the priorities, so fixed, to stand, affects the rights 
of the respective parties as a result of subsequent dealings, as 
for instance, a mortgage for $10,000 on which $5,000 has been 
definitely paid by the real debtor stands in its proper order of 
priority as a mortgage for $5,000 only and the position of a 
subsequent incumbrance has to the extent of the payment on 
account been improved since the taking of his security; but in 
vase like the present where money was paid by one, not the 
,'val debtor, the equities seem clearly to favor the right of sub
rogation as against the subsequent incumbrancer, and there " 
seems nothing in the Land Titles Act, which would have the 
effect of magnifying the rights of the subsequent incumbrancer 
beyond what they were at the date of registration of his security 
and thus preventing effect being given to those equities.

For these reasons I would dismiss the appeal with costs.
Appeal dismissed.

26; t

Re CARSON ESTATE.

Saskatchewan King’s Bench, Bigelow, J. May 9, 1921.

Wills (§IIIA—75)—Gift of income—Indefiniteness—Validity—Con
struction.

By will a testator directed as follows "(1) "I direct my said 
executors to pay the income to be derived from estate or so much 
thereof as may be required to my daughter ... for her support 
in her station of life, and on her death the residue of my estate 
to her children if any survive her, or if no children, then the 
estate to be equally divided between my brother and sister. 2.

If my daughter should predecease me then my estate is to be 
divided equally between my brothers and sisters. (3) All the 
residue of my estate not hereinbefore disposed of I give, devise 
and bequeath unto daughter ... or if she predecease me then 
equally between my brothers and sisters.” The Court held that 
the clauses constituted a gift of the income and not of the corpus, 
that the daughter had a right to all the income if she required 
it, and that she had the right to determine what amount of the 
income she required, and that the executors were not entitled to 
encroach upon the corpus of the estate for her support in case the 
income was inadequate.
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Application by way of originating summons, to have eei 
tain portions of a will construed.

C. C. Ou-id for the executors and for John Carson.
T. D. Brum, K.C., for llattic May Carson, now Hattie Jin 

Mackenzie.
II. Fisher for the unborn children of Hattie May Maekenzii
Bigelow, J. :—The portions of the will to be construed aiv 

us follows, which I will number for convenient reference (1). 
(2) and (3)

(1) I direct my said executors to pay the income to be di 
rived from estate or so much thereof ns may be required to nv 
daughter Hattie May Carson for her support in her station ni 
life, and on her death the residue of my estate to her children 
if any surviving her, or if no children, then the estate to he 
divided equally between my brother and sister.

(2) If my daughter should predecease me then my estate 
is to be divided equally between my brothers and sisters.

(3) All the residue of my estate not hereinbefore disposi i 
of I give, devise and bequeath unto daughter Hattie May Ca 
son or if she predecease me then equally between my brothels 
and sisters.

The daughter did not pre-decease the testator; and the test 
ator left him surviving 4 brothers and 3 sisters. The questioi 
submitted in the originating summons are :

(a) Is the gift of “the income to be derived from the estate 
or so much thereof as may be required, to my daughter Hattie 
May Carson for her support in her station of life” so indefinite 
as to be in reality a gift of the corpus of the estate in that » 
time is stated when the income shall be paid nor how much of 
the income shall be paid or for how long it shall be paid, and 
in that no one is given power by the said will to determine what 
shall be the station in life of Hattie May Carson.

(b) If the said gift of the income is not a gift of the corpus 
to the said Hattie May Carson, (1) Is Hattie May Carson. >r 
are the executors under the said will to determine what shall 
be the station in life of Hattie May Carsont (2) Is Hattie May 
Carson entitled to the whole annual income from the estate of 
the deceased, and if not who is to determine what amount thcr 
of shall lie paid to her! (3) Are the executors entitled to i
croach upon the corpus of the estate for the support of the s d 
Hattie Jlay Carson if the income thereof is inadequate for that 
purpose 1

(c) The deceased left surviving him four brothers and time 
sisters all named as defendants herein. Is the clause in the will
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which provides that if Hattie May ('arson leaves no ehildren 
surviving her, "then the estate is on her death to be divided 
equally between my brother and sister” void for uneertainty t 
If so, what estate does the said llattie May (’arson take under 
the said willf

Answers :—(a) No, it is a gift of the ineomc. (b) (1) Hat
tie May Carson has the right to all the ineome if she requires it. 
She has the right to determine what amount she requires of the 
ineome. (2) Yes, if she requires it. (3) No.

Mr. Brown contends that not only the ineome but the whole 
of the estate is to go to Hattie May Carson, and rites as auth
ority Hodgca v. (luudnough, (1916), 9 S.L.R. 124. In that ease 
the will provided, at pp. 124, 125:

“I give, devise and bequeath all my real and personal estate 
of which I may die possessed in the manner following, that is to 
say: "To my wife, Angie J. Goodnough, the whole of my real 
md personal estate to her use and benefit during her lifetime, 
md at her decease anything remaining to be divided share and 
share alike among my children (naming them). All the residue 
of my estate not hereinliefore disposed of 1 give and bequeath 
unto [blank].”

It was Ijeld “that the widow was entitled only to a life in
terest in the estate, but that there was an implied power to 
encroach on the capital for her maintenance.”

In the ease at Bar the executors are directed to pay “the 
ineome or so much thereof as may be required,” etc. I do not 
think they are entitled to encroach on the corpus of the estate, 
hut are limited to the ineome.

Mr. Brown also contends that, as paras. 1 and 3 arc incon
sistent as to the interest of Hattie May Carson, the posterior 
of the two inconsistent clauses should be preferred, and there
fore Hattie May Carson should have the whole of the estate. I 
cannot agree with this contention. Jarman on Wills, 6th tsl. 
1910, vol. I, at pp. 570, 571, says:—

"But the rule which sacrifices the former of several con
tradictory clauses is never applied but on the failure of every 
attempt to give to the whole such a const ruction as will render 
any part of it effective. In the attainment of this object the 
local order of the limitations is disregarded if it be possible, by 
the transposition of them, to deduce a consistent disposition 
from the entire will.’

The nearest ease I can find to the one at Bar is Blnmire v. 
(ieldart (1809), 16 Ves. 314, 33 E.R. 1004, referred to in Jar
man, at p. 571. There the testator gave to B a specific fund or 
property at the death of A, and in a subsequent clause dis-
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N B- posed of the whole of his property to A ; and it was held that 
the combined effect of the several clauses was to vest the pro-

----  perty in A for life, and after his decease, in B. So here I think
Emmkrson fhc combined effect of the two clauses is to vest tho income in

Ci.abk. Hattie May ('arson for life, and after her death to her children.
----  if any, surviving her, or if no children, to be divided equally

MrkX)#n, nj. |jefWeeil testator's brothers and sisters.
(c) The use of the words “brothers and sisters” in paras. 

2 and 3 of the will indicates it to be that the testator had mad* 
a mistake in the use of the words “brother and sister” in para. 
1. I think his real intention was to benefit the whole of the 
class. He Stephenson, 11H97 J 1 Ch. 75.

Costs of all parties will be paid out of the estate on the mid
dle scale.

Judgment accordingly.

EMM KRSON v. CLARK.

Xetc Brunswick Supreme Court, Appeal Division, Hazen, C.J., McKeow 
C.J., K.B.D., and Grimmer, J. June 9, 1921.

Insurance (§ IVA—161)—Assignment of insurance policy—Misre
presentation AS TO PURPOSE FOR WHICH IT IS TO HE USED—
Nature of instrument not misrepresented — Validity m
ASSIGNMENT.

The question whether a particular assignment is "absolute " 
within the meaning of sec. 19 (6) of the New Brunswick Judicature 
Act 1909 is not to be determined by a description written over the 
document itself. It is a question of the intention of the parties 
to be evidenced by the language used in the conveyance and ea« li 
enquiry mufet be resolved, each case determined by reference to 
the wording of each individual assignment and an assignment is 
valid and effectual within the section, in which the whole of the 
debt dealt with has passed from the assignor to the assignee and 
full and exclusive power has been given to the assignee to give 
a valid discharge to the debtor.

In order to set aside an assignment of a life insurance poli< 
it is not sufficient to shew that a misrepresentation has been made 
as to the contents of the instrument which it is sought to avoid, 
it must be shewn that it was of a character and class different 
from what it was represented to be. A misrepresentation as to 
the purpose for which it is to be used is not sufficient to avoid the 
instrument.

Motion by défendant to set aside verdict for plaintiff, and 
to enter a verdict for the defendant, or for a new trial.

C. F. Inches for defendant; J. C. Hand contra.
The judgment of the Court was delivered by
McKeown, C.J., K.B.D.:—This ease was tried without a 

jury before Chandler, J., and in the form ultimately assumed
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before him, it became a question concerning the ownership of N.b. 
certain moneys paid into Court by The Canada Life Assurance ‘TJT
Company under a policy of insurance on the life of the late —
(Jeorge R. Sangster, who, in his life time, was insured by the Emmuwmi 
said company on a policy made payable to the defendant who C| * j,K 
now claims said moneys as the beneficiary named in said policy.

Plaintiffs base their claim upon an assignment of the policy Xl'hl‘"w" 
made by the said Sangster on February 10, 1916, by which 
lie transferred and assigned the said policy to them as security 
for the payment of the sum of $804.85 and interest then owing 
plaintiffs by the insured, as well as for payment of any fur
ther advances which might be made to him by the plaintiffs.

All the parts of this assignment material to the questim 
here at issue will bo fully set out hereafter. It was executed 
under seal by the assured, Sangster, as well as by the benefic
iary, the present defendant Lizzie S. Clark (then Lizzie S.
Ri-own) although her name does not appear in the body of the 
document as assignor, or otherwise howsoever. It was also ex
ecuted by one of the assignees namely, Julian T. Cornell, the 
other assignee being at the time absent from Canada on military 
service.

The material facts are that on February 23, 1892, the above 
named Sangster, being then indebted to his daughter the pres
ent defendant in the sum of $4,000, took out the policy above 
referred to, insuring his life for that amount in favor of the 
defendant as sole beneficiary thereunder, for t he purpose of se
curing to her the payment of such indebtedi ss. In the year 
1914, Sangster being in need of money ma application for a 
loan to the executors of the estate of II. 1 Emmerson, and at 
various times during that year he was .unmodated by them 
to the extent of $400; a further loan • 'K> was made by them
to him in 1915, and in the following year, 1916, he applied for 
and received from the same source the additional sum of $304.^5, 
all of which loans carried interest at 6% per annum. On ap
plication for further financial assistance, it appears that the 
executors of Mr. Emmerson’s estate required security for the past 
loans and further advances and thereupon the assignment of 
the said policy of insurance, which bears date February 10,
1916, was given as and for said security, and after receiving the 
same, the cxecutoi-s continued to advance moneys at divers times 
to Sangster, until at the end of the year 1918 such advances 
amounted to $1,392.84 as principal sum, in addition to $243.21 
interest. The defendant has given evidence concerning the 
conditions under which her signature to this assignment was 
obtained. She says she was advised by her father that it was
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N.B. necessary for him to raise money for the purpose of paying tin
8.C. insurance premium, and that she had no idea whatever that the 

document she put her signature to was to be used for any other
Emmebhon

V.
Clark.

purpose, that she did not know it had anything to do with s< 
curing any past or future debt to the Emmerson estate, and sli 
further said that the blanks in the document were not filled up

McKvuwii, <..J. at the time she signed it. Her evidence in this latter respect 
was contradicted by that of James Friel, a barrister, in whose 
office the assignment was prepared, and by that of his sten
ographer, who testified that the blanks were filled up before the 
document left the office. It is unnecessary to follow the con
flict of evidence. There was ample ground for the conclusion 
arrived at by the trial Judge, who, in his reasons for judgment 
expresses himself on that point in the following words:—“Then- 
is no doubt in my mind about the defendant having signed i n 
assignment under a misapprehension as to the purposes for 
which it was to be used, and I think, as already stated, that she 
was induced to sign the document by misrepresentation on the 
part of her father the assignor of the policy.”

On February 20, 1919, Sangster died and the assignees of 
the policy claimed from the insurance company the moneys se
cured them by said assignment. Having received notice of 
claim by the defendant Lizzie S. Clark, the company hesitated 
in payment, with the result that on July 4, 1919, the plaintiffs 
issued a writ out of the Supreme Court of this Province 
against the Canada Life Ass’ce Co’y in which they claimed the 
sum of $1,392.84 for principal secured by the said assignment 
and $258.52 for interest to the then date, with further interest 
to the date of judgment and costs, etc. Plaintiffs served, to
gether with the said writ, a statement of claim—the first para
graph whereof claimed “$1,500.10 payable by the defendant to 
the plaintiffs on policy of insurance for $4,000 upon the life 
of George R. Sangster, deceased.” Further paragraphs of the 
said statement of claim alleged that the assured and Lizzie S. 
Brown, the defendant, assigned the policy to the plaintiffs by 
way of security, of which assignment the defendant had written 
notice, and that the said Sangster died on February 20, 1918, 
—meaning 1919.

On February 25, an interpleader summons was taken out by 
the defendant company, and on return of the same, W. II. Har
rison, appeared for the said company, James Friel, K.C., for the 
plaintiffs, and C. F. Inches for the present defendant—1. zip 
S. Clark. After hearing the parties an interpleader order was 
made substituting the present defendant Lizzie S. Clark in lieu 
of the then defendant—The Canada Life Ass’ce Co., and <li-
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reeling that the defendant company forthwith pay into Court 
to the credit of the account the sum of $1660.70 after deducting 
costs to be taxed, and thereupon staying the action against the 
then defendant. An order for directions in the suit as then 
constituted, was made on application to Chandler, J., on < Ho
lier 6, 1919, and on October 8 a statement of claim in such ac
tion was delivered to the solicitor for the defendant Lizzie S. 
Clark, and a statement of defence was duly put in on her behalf. 
The cause was noticed for trial at the then succeeding West
morland circuit and was taken up before Chandler, J., on 
October 29, 1920, as a non-jury cause. On opening the case, 
counsel for the plaintiffs applied for leave to amend his state
ment of claim. 1 have already hereinbefore set out the substance 
of the original statement of claim of the plaintiffs against The 
Canada Life Ass ce Co. as served with writ the of summons, and 
it may be remarked that the further statement of claim filed 
in pursuance of the order for directions, contained the allega
tions set out in the original statement, together with a further 
allegation setting out the fact that an interpleader order had 
been made and the terms upon which the same was made, and 
that plaintiffs claimed the moneys paid into Court thereunder by 
The Canada Life Ass'ee Co., with costs. The amendment asked 
for, and allowed at the trial, set out that the defendant had 
wrongfully asserted to The Canada Life Ass’ee Co., that no as
signment of the policy of insurance was ever made, that any in
strument purporting to be such was obtained by fraud, that she 
had otherwise raised doubts upon the validity of plaintiffs’ claim 
under the assignment, that defendant had made claim to the 
moneys payable thereunder, and had induced the assurance 
company in breach of its duty to plaintiffs to withhold payment 
to them of the moneys payable by virtue of the said assignment, 
whereupon plaintiffs claimed by said amendment a declaration 
that the policy of insurance and the moneys payable thereunder 
were assigned by the defendant to the plaintiffs, and that the 
claim of the defendant thereto was a cloud upon the title of the 
plaintiffs and should be declared barred. Leave was given to 
the defendant to reply to such statement so amended, and 
defendant thereby denied the material allegations so made, and 
also denied that the plaintiffs have any claim under the alleged 
assignment, or that, she induced the company to withhold pay
ment as alleged, or that there was any duty from the assurance 
company to the plaintiffs or any moneys payable to the plain
tiffs, and she claimed that said amendment was bad in law.

A great many questions have been raised and argued on 
defendant's appeal, but notwithstanding any irregularities
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there may have l>een in procedure, I think the result arrived at. 
and announced by the trial Judge in his reasons for judgment 
docs justice between the parties, and, as far as this transaction 
is concerned, settles the real and only dispute between them. 
At the conclusion of the plaintiffs’ case, Mr. Inches for defend
ant moved for judgment, and many of the reasons urged In 
him at that time are included in the grounds of appeal. It 
was contended on defendant’s part that the pleadings disclosed 
no issue between the parties, and that the plaintiffs’ statement 
of claim disclosed no cause of action. The trial Judge expressed 
the view that the only way to dispose of the matter between 11n- 
parties before him was to try it out on an issue between the 
plaintiffs and defendant as to who should get the money 
deposited in Court by the insurance company. He stated that 
defendant could cither stand upon her rights without putting in 
any evidence or could adduce testimony. The Judge further 
inclined to the view that the case should have been dealt with 
on the interpleader motion by then directing an issue, but that 
if the action should be dismissed on the ground that no cause 
of action at all was set out, it would only have to be commenced 
over again and all the expense would have been incurred for 
nothing. Whereupon Mr. Inches chose to go on with the 
evidence. After hearing the evidence submitted on the part 
of the defendant the trial Judge took time for consideration and 
gave judgment in favour of the plaintiffs, directing that tin- 
money paid into Court by the assurance company belonged to 
the plaintiffs, and directing that the same be paid to the plain 
tiffs or their solicitor and also the plaintiffs were entitled to the 
costs of this action as well as the costs incident to the inter
pleader application, and gave judgment for the plaintiffs 
accordingly.

The defendant is now moving that the judgment herein
before referred to in favor of plaintiffs in this action be set 
aside and that judgment be entered in her favor or for a new 
trial. A number of reasons are submitted in support of this 
motion, and I will notice first those under which the défendant 
claims that the irregularity or impropriety of the procedure has 
prejudiced her presentation of the matters in issue. In order 
that defendant’s contention in this regard may be understood.
I have set out the pleadings in the action somewhat at length, 
and the course that was taken at the trial. The defendant claims 
that an issue was stated to which she had no opportunity to 
object or to reply, that she herself was not in any way respon
sible for an issue not being stated at the interpleader hearing, 
and that if she had been afforded an opportunity to reply to a
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proper statement of claim she might have int rod need other 
material evidence. I cannot see that the plaintiffs were any 
more responsible for the condition of the pleadings on the day 
of trial than the defendant was. No issue was stated at the 
interpleader proceedings, it was not necessary to do so: but 
after the present defendant Lizzie S. Clark was substituted for 
The Canada Life Ass’ce Co. the original defendant, a summons 
for directions in the action was immediately taken out before 
( handler, J., and a statement of claim filed to which the defend
ant replied. It is now put forward that neither in such state
ment of claim, nor in any amendment thereto, nor in the state
ment of defence, was any issue stated between the parties. If 
this is true, it was open to defendant to move to strike out such 
defective statement of claim, and at that point to get rid of 
attempting to reply thereto ; and 1 conceive it would be the 
duty of the defendant to do so. Instead of taking such course, 
the defendant proceeded to answer a claim which she now says 
is of no legal effect, and she went down to trial thereon, instead 
of making application to the Judge who issued the order for 
directions to have the statement of claim put in such shape as 
to contain a well defined claim against her. It seemed to be 
conceded that at the opening of the trial the pleadings were 
faulty, and plaintiffs thereupon, by leave, made an amendment, 
to which defendant replied, but apparently very little was 
effected in the way of stating the ease between them. There 
never was the slightest doubt as to what was the issue between 
1 lie parties, the whole question was. as stated by the trial Judge, 
who was entitled to get the money which had been paid into 
Court? In order to raise this rather simple question, an order 
for directions was given, a statement of claim was filed and 
served by the plaintiffs, a statement of defence was filed and 
served, both statements were amended and yet apparently the 
real dispute was never reached. For this, both parties are 
responsible, and I think the trial Judge took the proper course 
in directing the evidence to the solution of the only possible 
question which the ease admitted of. At the conclusion of 
plaintiffs’ evidence the Judge gave to defendant’s counsel the 
option of resting upon his rights without putting in any evidence 
°r going on with his testimony, and the latter course was chosen. 
Neither at the beginning of the plaintiffs’ ease when application 
In amend the statement of claim was made, nor at its close did 
the Judge press defendant to proceed, and no application was 
made for delay in order that the proper issue should be more 
formally set out. I consequently think that there is no force 
in any of the objections (Nos. 8, 9. 10, 11) all of which arc
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directed against the course pursued at the trial and against tl 
form and substance of the pleadings, for I cannot see th 
defendant has been prejudiced in the slightest degree thereby.

Turning now to the questions of law involved in this appii 
cation, it is well. I think, to deal first with the objection i-> 
the validity of the assignment under which plaintiffs mal 
claim. It is contended on defendant’s part that plaintiffs hex- 
no right of action ln'cause the assignment relied upon is not - 
absolute one. and consequently it does not come within the pm 
visions of sub-see. 6 of see. 19 of the Judicature Act, 1909. F- 
support on this point both the form and wording of the assu 
ment are put forward. The document in question is headed 
“Assignment of Life Policy by way of Security only, not ;m 
Absolute Assignment.”

It is an indenture under seal, made lietween “George U 
Sangster, Moncton, N.B., (the assignor) of the first part, and 
Henry Read Emmerson and Julian T. Cornell. Amherst. N s 
trustees of the estate of Honourable II. R. Emmerson, deceas'd 
(the assignees) of the second part, and witnesseth that tin- 
assignor in consideration of eight hundred and four dollars and 
eighty-four cents to him paid by the assignees, the receipt whereof 
is hereby acknowledged, doth bargain, sell, assign, trans
fer and set over unto the assignees, all that policy of assuram ■ 
effected on the life of the assignor with the Canada Life Assn: 
uncc Company dated the 22nd day of February, one thousand 
eight hundred and ninety-two, and numbered 54430, for so m- 
ing payment of the sum of four thousand dollars, as thcr in 
mentioned and also the said sum thereby secured and all and 
every other sum and sums of money which shall become payable 
under and by virtue of the said recited policy, etc.”

Full power is given to the assignees to have, hold and receive 
said policy and all sums of money payable thereunder as their 
own proper moneys and effects, with authority to said assignees 
to demand and sue for, recover and receive the same and to give 
full and valid discharge and release to the company “for the 
principal and other moneys hereby assigned.” It was also 
therein agreed:

“That the assignees shall stand and be possessed of and 
interested in the said policy of assurance, sum and sums «if 
money upon trust for better securing to the assignees payment 
of the sum of $804.05 and interest and any further advances.”

It was further covenanted therein on the part of the assignor 
that the policy had not been forfeited, that he would ker|> the 
same in force and pay the premiums thereunder and deliver 
the renewal receipts therefor to the assignees, and in the event of
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failure in that regard, the assignees were authorised to pay such 
premiums, and, until repayment by the assignor with interest, 
to charge such sum or sums against the policy with interest at 
6% per annum, and there was also a covenant on the part of 
the assignees to reassign to the assignor such policy and the 
moneys payable thereunder as soon as the advances so secured 
with interest were paid. The question whether a particular 
assignment is “absolute,” within the meaning of the sub-section, 
is not to be decided by a description written over the document 
itself. Such description I apprehend, would be no more con
clusive than the indorsement which any particular document 
might carry. It might, or might not, correctly indicate the 
contents of the conveyance. It is a question of the intention.of 
the parties as evidenced by the language used in the conveyance, 
and each inquiry must be resolved, each case determined, by 
reference to the wording of each individual assignment. Sub
section 6 of sec. 19 of our Judicature Act is a reproduction of 
sec. 25 sub-sec. 6 of the English Judicature Act of 1873, with a 
slight amendment as to the payment of money into Court. In 
all parts material to this discussion the sections arc identical. 
In the case of Durham Bros. v. Robertson, [1898] 1 Q.B. 765, 
67 L.J. (Q.B.) 484, Chitty, L.J., delivering the judgment of 
the Court of Appeal discussed the assignment of a debt under a 
document which the Court held did not constitute an absolute 
assignment within the meaning of the section referred to. He 
says, at pp. 771, 772 :—

“To bring a case within the sub-section transferring the legal 
right to sue for the debt, and empowering the assignee to give 
a good discharge for the debt, there must be, (in the language 
of the sub-section), an absolute assignment not purporting to be 
by way of charge only. It is requisite that the assignment 
should he or at all events purport to be absolute, but it will 
not suffice if the assignment purport to be by way of charge only. 
It is plain that every equitable assignment in the wide sense of 
the term as used in equity, is not within the enactment. As the 
enactment requires that the assignment should be absolute the 
question arose whether a mortgage in the proper sense of the 
term and as now generally understood was within the enactment. 
In Tancred v. Delation Btnj Co. (1889), 23 Q. B. I). 239, there
was............. a proviso for redemption and reassignment upon
repayment. It was there held by the Divisional Court, (disap
proving of a decision in National Provincial Bank v. Ilarle 
(1881), 6 Q. B. D. 626), that such a mortgage fell within the 
enactment. It appears to me that the decision of the Divisional
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N B- Court was quite right. The assignment of the debt was absolut 
^ it purported to pass the entire interest of the assignor in the
---- debt to the mortgagee, and it was not an assignment purporting

Emmkbson jo be by way of charge only. The mortgagor-assignor had a 
Gi.abk. light to redeem, and on repayment of the advances a right to
---- have the assigned debt reassigned to him. Notice of the reassign

McKeown, cj. mcnj pursuant to the sub-section, would be given to the original 
debtor, and he would thus know with certainty in whom the 
legal right to sue him was vested. 1 think that the principle 
of the decision ought not to be confined to the ease where there 
is an express provision for re-assignment. Where there is an 
absolute assignment of the debt, but by way of security, equity 
would imply a right to a re-assignment on redemption and the 
sub-section would apply to the case of such an absolute assign 
ment.”

I think that, in all instances, assignments have been held 
valid and effectual within the section in which it has been fourni 
by the document of transfer that the whole of the debt dealt 
with has passed from the assignor to the assignee, and also 
that full and exclusive power has been given to the assign» ' 
to give a valid discharge to the debtor, so that as a result of the 
assignment the assignor himself would be unable to proceed 
against the debtor. In the case above cited the assignment was 
held only to be conditional; it was expressed thus at p. 769: 
“as security for the advances, and we hereby assign our interest 
in the above-mentioned sum until the money with added interest 
be repaid to you.” The decision of the Court was that as nn 
power was given to the assignee to give a valid discharge to the 
debtor, the assignment did not come within the section of the 
Judicature Act above cited. In the case of Hughes v. Pump 
House Hotel Co., [1902| 2 K.B. 190, at p. 196, 71 L.J. (K.lt 
6.10—Cozcns-Hardy, L.J., said:

“The question raised by this appeal is whether a document 
dated March 7, 1901, is ‘an absolute assignment (not purport
ing to be by way of charge only’), within the meaning of s. 23 
of the Judicature Act, 1873. Now it has been repeatedly held 
that the word ‘absolute’ does not mean absolute by way of sale, 
and that an assignment may be ‘absolute’ though by wa> of 
mortgage. See Burlinson v. Hull (1884), 12 Q.B.I). 347, and 
Tanered v. Dclagoa ling and East Africa By. Co. These were 
decisions of Divisional Courts but the Court of Appeal lias 
adopted the same view. In Durham Brothers v. Robertson, 
11898) 1 Q.B., 765. the Court held that the particular document 
in question was not absolute, but conditional.”
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After citing an extract from ('bitty, L.J.’s, judgment, he N.B. 
continued at pp. 197, 198:—

“It was suggested to us in argument that this was in some ----
way inconsistent with the subsequent ease in this Court of Mer- Emmkbson 

Bank af London v. Evans, [1899] - Q.B. 613. I cannot <•, ,
however adopt this contention. On the construction of the ----
particular document before them the Court held there was not M'k>"w"-C-J-
an assignment of the whole debt............. If on the construction
of thd document it appears to be an absolute assignment though 
subject to an equity of redemption express or implied, it can
not in my opinion be material to consider what was the con
sideration for the assignment or whether the security was for a 
fixed and definite sum or for a current account. In either case 
the debtor can safely pay the assignee and he is not concerned to 
enquire into the state of accounts between the assignor and the 
assignee. Nor does it matter that the assignee has obtained a 
power of attorney and a covenant for further assurances from
the assignor...............The real question and in my opinion the
only question is this, Does the instrument purport to be by way 
of charge only?”

A reference to the document which was under consideration 
in the above case shews that it was to be a continuing security 
"for all moneys due or to become due to you from me.”

Mathew, L.J., in the same case says, (71 L.J. (K.B.)) at 
p. 632,—

“In every ease of this sort it is indispensable to ascertain 
the meaning of the assignment. Whatever the phraseology 
employed, if, on the one hand, it is clear that no more than a 
charge was intended, the action must be brought by the assignor; 
if. on the other hand, all the right of the assignor is intended 
to pass to the assignee, the action must be brought in the name 
of the assignee.”

After setting out the circumstances and reading the docu
ment his Lordship continues:—

“It seems to me clear that there was an intention to pass 
to Lloyd’s Bank complete control of all moneys payable under 
the contract, and to place the bank for that purpose in the 
position of the plaintiff. That being so, unless there is some 
difficulty in the way in consequence of the decisions the docu
ment. may be properly described as an absolute assignment, 
because under it all the rights of the assignor under the contract 
are intended to be passed to the assignees.”

Speaking of the assignments under consideration in Mercan
tile Bank of London v. Evans, [1899] 2 Q.B. 613, 68 L.J. (Q.B.)

\
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N.B. 921, and Jones v. Humphreys, [ 1902] 1 K.B. 10,71 L.J. (K.B
— 23, his Lordship says, 71 L.J. (K.B.) 630, at p. 633:—

“But when the documents in question in those eases are 
EmMhBsojc at will be seen that the intention was to assign su

Clark. much of a debt or chose in action as would be sufficient to 
—7" provide in the one case for £200. and in the other for £22 10*.

’ " ' That being so it is manifest that in each ease the document was 
charge and a charge only.” f

In the ease of Mercantile Bank of London v. Evans ultnvc 
referred to by Mathew, L.J., a document purporting to be an 
assignment of a debt or legal chose in action as security for the 
repayment of a loan, and empowering the assignee to sue in 
his own name or in that of the assignor, was held not to be an 
absolute assignment within the section. The ground of that 
decision was as expressed in the judgment of Smith, L.J.. at 
p. BIT :

“There was no absolute assignment of the benefit of the 
contract at all, but merely an assignment sufficient to secure 
a repayment of the £200; that is, an assignment pro tanio which 
is not an absolute assignment of the benefit of the whole contract 
as contended for by the plaintiffs.”

The above ease, which was cited on the argument, dwells 
upon one of the necessary ingredients of a valid assignment 
namely, that the whole debt must be assigned, and as above 
expressed I do not think that afty ease can be found in which an 
assignment which conveys the whole debt and gives to the 
assignee the right to sue therefor in his own name, has been held 
invalid. It was argued by counsel for the appellant that the 
assignment before us did not come within see. 19, sub-sec. (i of 
the Judicature Act, because it only purported to secure $804.8.1 
and interest and an indefinite additional sum for “further 
advances.” If the document in question had only purported to 
assign that much of the debt (viz: “.$804.85 and interest and 
any further advances”) then I think there would be much 
strength in this contention. While it cannot be said to be fully 
settled, yet I think the weight of opinion is that the sub-section 
does not cover an assignment of a portion of a debt only. See 
remarks of Chitty, L.J. in Durham v. Robertson, 118981 1 Q.B. 
765, 67 L.J. (Q.B.) 484; Mathew, L.J., in Hughes v. Rump 
House Co., |1902] 2 (K.B.) 190, 71 L.J. (K.B.) 630, 
and judgment of Fletcher Moulton, L.J. in Forster v. 
Baker, [1910] 2 K.B. 636. But in the document be
fore us it is abundantly clear that the entire debt is 
assigned. This is not the ease of only a certain portion
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of a debt (namely, the amount of advances) being assigned. The 
whole sum accruing under the policy is made over to the 
assignees, who are clothed with full power to demand, sue for 
and discharge the insurance company from all claims there
under. If they should receive, or have received, from the 
insurance company more than sufficient money to satisfy the 
debt secured, they will have to account to the defendant for 
any such excess, but that has no bearing on the question 
whether the full amount payable under the policy was assigned. 
I further think that apart from the statute, the conveyance in 
question operates as an equitable assignment against the defend
ant. Referring to this sub-section of sec. 19 of the Judicature 
Act, it is explained by Lord Macnaghten in the case of Wm. 
Brandt*s Sons & Co., v. Dunlop Rubber Co., |1905J A.C. 454 at 
p. 461, 74 L.J. (K.B.) 898. that the statute in question:—

“Does not forbid or destroy equitable assignments or impair 
their efficacy in the slightest degree. Where the rule of equity 
and the rules of the common law conflict, the laws of equity are 
to prevail. Before the statute there was a conflict as regards 
assignments of debts and other choses in action. At la\y it 
was considered necessary that the debtor should enter into some 
engagement with the assignee. That was never the rule in 
equity.”

The case before us is not that of a debtor sued by a 
person with whom he has bad no dealings, upon a claim assigned 
to a plaintiff under the provisions of the Judicature Act. Here 
the plaintiffs arc seeking to recover moneys secured them by an 
assignment executed by defendant, which certainly constitutes 
an equitable assignment. I think this document comes within 
the provisions and fulfils the requirements of the Act regarding 
assignments of debts and choses in action: but, in my opinion, 
plaintiffs’ right to recover would not be impaired if the said 
assignment were not within such provisions. It is valid for all 
purposes of this suit as an equitable assignment and, as such 
is binding upon the defendant.

The various objections urged by the defendant against the 
validity of the assignment in question arc, in my opinion, all 
covered by the authorities above cited. Numerous cases can be 
found in which documents of assignment have been held to be 
inoperative such as Forster v. Buber, f 1910] 2 K.B. 636, and 
Mercantile Bank v. Evans, Durham Bros. v. Robertson, above 
cited, but I think it will be found that the reasons for holding 
the particular assignments specified in the above cases to be 
invalid, was that they did not assign the debt in its entirety or

277

N.B.

8.C.

Emmkbsox

McKi'uwn i:.J.



278 Dominion Law Reports. [62 D.L.R.

N.B.

8.C.

EM MKRKON 
r.

Clark.

McKeown, C.J.

that no power was given to the assignee to discharge the délit 
and release the debtor. I have not deemed it necessary to set out 
the assignment in this case verbatim, but enough of it has been 
quoted to shew that it comes clearly within that class of eases in 
which the Court has upheld the validity of assignments such 
as the one now before us.

Another objection to the plaintiffs’ claim is based upon mis 
representations, or false representations, made by the assured to 
the defendant at the time the assignment of the policy was 
executed by her. In discussing this ground we must take the 
finding of the Judge as to the facts and apply the law thereto. 
At p. 7 of his reasons for judgment he said :—

“The defendant Lizzie S. Clark gave evidence at the trial 
and stated that she had executed the assignment put in evidence 
at the request of her father and that her father had told her 
that the assignment was necessary in order to enable him to 
borrow from the assurance company the amount necessary to 
pay the annual premium then due on the policy. She stated, 
she had never read the document] and relied entirely upon 
what her father told her. Hut she went further and stated that 
when she executed the assignment the blanks left in the form 
had not been filled up with typewriting as is now the ease and 
that what she executed was simply a blank assignment. 1 am 
quite willing to believe and do believe that Mrs. Clark was 
induced to execute the assignment in question by misrepresen
tation on the part of her father and that she relied upon tin- 
truth of what her father had told her as her reason for execut
ing the assignment, but I think that Mrs. Clark is mistaken in 
stating that the assignment was executed by her in blank. "

Later on the Judge thus further expressed himself upon 
the point:—

“There is no doubt in my mind about the defendant having 
signed the assignment under a misapprehension as to the pur
pose for which it was to be used and 1 think as already staled 
that she wras induced to sign the document by misrepresentation 
on the part of her father, the assignor of the policy.”

Numerous cases were cited by counsel upon both sides in 
support of the positions taken. The trial Judge has put this 
Court in possession of facts concerning which 1 think the law 
is settled. It is apparent that the defendant knew that sin 
was signing a document which has reference to the policy of 
insurance under which she was a beneficiary, and she further 
knew that the assignment was for the purpose of raising mom-' 
upon the policy. Having such knowledge in her possession, 
she is not in the position of the defendant in the Thorough non I
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ease (1584), 2 Co. Rep. 9 b, 76 E.R. 408. or in the ease of 
Foster v. McKinnon (1869), L.R., 4 C.P. 704. In the ease of 
II omit son v. Webb, (1907) 1 Ch. 537, 76 L.J. (Ch.) 346. 
Warrington, J., discusses the many eases bearing upon this point. 
It is therein decided that it is not sufficient to shew that a 
misrepresentation has been made as to the contents of the deed 
which it is sought to avoid, it must be shewn that the deed was 
of a character and class different from what it was represented 
to be. After discussing a number of earlier cases Warrington. .1., 
says at p. 549:—

“AVhat does the evidence in the present ease shew? 1 may 
go so far in the defendants’ favour as to say that Webb having 
regard to his knowledge of Hooper, when Hooper said that the 
deeds were ‘deeds for transferring the Edmonton property,* 
he was justified in believing that they were deeds such as a 
nominee could be called upon to execute either in favor of a 
new nominee or for the purpose of putting an end to his own 
position of nominee, and certainly not a deed creating a mort
gage to another person. But in my opinion that is not enough, 
lie was told that they were deeds relating to the property to 
which they did in fact relate.. His mind was therefore applied 
to the question of dealing with that property. The deeds did 
deal with that property. The misrepresentation was as to the 
contents of the deed and not as to the character and class of 
the deed. He knew he was dealing with the class of deed with 
which in fact he was dealing, but did not ascertain its contents. 
The deed contained a covenant to pay. Under those circum
stances I cannot say that the deed is absolutely void. It pur
ported to be a transfer of the property and it was a transfer of 
the property. If the plea of non est factum is to succeed the 
deed must be wholly and not partly void.”

There is no question that the Emmerson estate is the holder 
for value under this assignment, and it having been executed 
under the conditions disclosed, and found by the trial Judge, 1 
think the assignment must be held to be valid. See further, the 
• asc of National Provincial Hank of England v. Jackson, (1886) 
•13 Ch. I). 1. There is a distinct class of cases in which a person 
is so deceived by the misrepresentation of those procuring the 
execution of a deed, as to be entirely ignorant of the nature or 
quality of the instrument which he signs, and in such eases 
the deed so signed is not his deed at all, because the grantor 
never had any intention of executing a document of that nature. 
If the assignment in the present ease could be brought within 
that class of transfers, it would not bind the defendant, but 
the evidence shews that she knew quite well that she was
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Bask. executing an assignment of the policy, and 1 think that umlc
C.A. the authorities, which need not be multiplied, and two of which 

have been above cited, defendant is bound by the assignment

V. she has made. It was further urged that the assignment i* 
invalid because defendant’s name is not mentioned in the bod.\ 
thereof, although her signature and seal are thereto affixed. 
Having in mind the testimony in regard to the execution h\ 
defendant of the document in question, the purpose for which 
she admits she signed and sealed the same, and the neeessii 
of her signature as beneficiary under the policy of insurance 
referred to in the assignment in order to make such assignment 
of any value whatever, I think it would be unjust and inequil 
able to hold that her whole action with reference to the instru
ment in question goes for nothing. The provisions of the Life
Insurance Act of 1905, (N.B.) ch. 4, establish a beneficiary in 
a strong position with reference to insurance policies made in 
his or her favor. It nevertheless provides that the rights secured 
under a policy of insurance “otherwise inalienable” may hr 
transferred by act of such beneficiary if he be of full age : '
22, sub-sec. 3. It is pointed out by the trial Judge that no j-
tieular form of assignment is made necessary by the provisions 
of the Act, and I think that she is estopped from denying that
her signature to the document in question has any other mean
ing than that she consented to the transfer in question, especially 
as the evidence discloses that she subsequently became aware 
of the use the assignment was put to, and that plaintiff's kept 
the policy alive by payment of at least one premium after 
defendant knew that plaintiffs were holding it as security for her 
father’s debt. In my opinion this appeal must be dismissed 
with costs. Appeal dismissed.

CLARK v. CLARK, et al.

Satikatchewan Court of Appeal, Haultain, C.J.S., Turgcon, and McKay, 
JJ.A. November H, 1921.

Master and Servant (§ IC—10)—Agreement for services—Maximi m
AND MINIMUM BATE AGREED UPON—No AGREEMENT AH TO DEFINITE
bate—Right of servant to he paid a fair wage within limits
AGREED UPON.

When parties to a hiring agreement bind themselves to a mini
mum wage of $10 per day and a maximum of $15 per day, but 
there is no definite amount agreed upon and the servant goes to 
work upon the understanding that the question of wages will be 
left to subsequent negotiations, the servant will be allowed what 
the evidence shews to be a fair wage for services of the nature 
rendered, within these limits.
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Appeal by defendant from the judgment at the trial of an Susk> 
action for wage*. Varied.

K. D. Noonan, for appellant ; W. M. Rlain, for respondent.
The judgment of the Court was delivered by : —
Haultain, C.J.S. :—The plaintiff was employed by the

defendants as engineer and fireman in charge of an engine used lliiuii.iin.
C..J.S.

in connection with threshing operations. The plaintiff brought 
this action for the recovery of his wages for work done in the 
above capacity, and was awarded wages at the late of $‘20 a day 
on a quantum meruit by the trial Judge.

The defendants now appeal on the ground that on the 
evidence the plaintiff is only entitled to be paid $10 a day. the
amount which they agreed to pay. The evidence, in my opinion,
does not disclose any such agreement. The defendant .Milo (Mark 
in one portion of his evidence alleges that before the work began 
he and the plaintiff had some discussion as to the rate of wages 
to he paid, in the course of which the plaintiff asked for $15 a 
day while he said that he would only pay $10 a day. He go' s on 
to say that no amount was agreed on, but that the plaintiff said 
that he would wait and see how the engine ran before any 
amount was agreed to. The plaintiff admits this conversation 
and says that no amount was arranged before he went to work. 
The defendant Clark further swore that no arrangement was 
made with him, but that the amount of $10 a day was agreed 
upon by the plaintiff and Davies before the work began. Davies 
in his evidence stated that he never made any arrangement with 
the plaintiff.

This evidence satisfies me that there was no definite amount 
agreed on and that the plaintiff is entitled to be paid a reason
able amount for his services. In the conversation which he 
admits took place, he valued his sendees at $15 a day, while the 
defendant (Mark was only willing to pay $10. lie then went to 
work on the understanding that the question of wages would 
be left to subsequent negotiations. Under this arrangement the 
parties seem to me to have bound themselves to a minimum of 
$10 a day and a maximum of $15 a day respectively. The 
evidence shews that $15 a day was a fair wage for services of 
this nature, and that is the rate at which I think the plaintiff is 
entitled to be paid.

I would, therefore, vary the judgment below, by reducing the 
amount of $360 to $270. As the appellant rested his appeal 
solely on the ground of an alleged agreement to pay $10 a day,
there will be no costs of appeal. Judgment below varied.
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HAMILTON v. HTOKK8.

British Columbia Court of Appeal, Macdonald, C.J.A., Martin and 
(Jalliher, JJ.A. June 7, 1921.

Land Titles (§ IV—40)—Caveat—Registered by registrar ex mi ro 
moth—Requisites of—Does not lapse under sec. 69.

The provision In sec. 63 of the Land Registry Act, R.S.B.C. 1911, 
ch. 127, that caveats shall be verified by the oath of the caveator 
or his solicitor or agent and shall contain an address for service 
clearly does not apply to special caveats filed by the Registrar ex 
mero motu under sec. 62 nor under the statute is he bound in su« li 
caveat to state to himself the interest he claims, and such caveat 
being one "filed by the Registrar or lodged on behalf of the Cro 
within the meaning of sec. 70 of the Act, does not lapse under 
sec. 69.

Section 66 of the Land Registry Act, R.S.B.C. 1911, ch. 127, is 
wide enough to cover the direction of an issue to determine the 
“question of right or title" on a summons Issued under this section 
against the Registrar to withdraw his caveat‘on the sole ground 
that it has lapsed under sec. 69.

[See Annotation, Land Titles, Caveats, 7 D.L.R. 675.]

Appeal from the judgment of a Judge in Chambers demis
ing a petition under see. 114 of the Land Registry Act. 
R.S.B.C., ch. 127, praying that the District Registrar of Titles 
he directed to proceed with an application for a certificate of 
indefeasible title, the Registrar having declined to register the 
title because of a caveat registered against the lands in favour of 
His Majesty the King; and also an appeal on a summons issued 
under sec. 6(>, against the caveator (the Registrar) to withdraw 
his caveat on the ground that it had lapsed under sec. fi!) of the 
Act. Order varied by directing that an issue be tried to de
termine the “question of right or title” to the land.

C. H. Hamilton, K.C., for appellant.
IV. D. Carter, for respondent.

Macdonald, C.J.A.:—It is not necessary in my reading of 
see. fi!) and 70 of the Land Registry Act, R.S.B.C. 1911, ch. 127. 
to decide whether the caveat filed by the Registrar was effec
tually filed or not. I will assume for the purpose of this appeal 
that what he did in that regard was good in law.

Section 69 in effect declares that unless the person on whose 
behalf (in this case His Majesty the King) the caveat was 
lodged, within two months thereafter shall file with the Regis
trar evidence that he has taken proceedings to establish his title, 
the caveat shall be deemed to have lapsed. That this section was 
intended to apply to a caveat filed by the Registrar is shewn by 
the amendment of sec. 70 made by ch. 43 of the statutes of Ü'11.
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see. 31. The object of sec. 70 is to prevent a cloud remaining 
upon a title after the lapse of 2 months. If it were not for that 
section the caveatee would be put to the expense of going to the 
Court for relief, a course which I think the Legislature intended 
to obviate by the section, the benefit of which I do not think it 
intended to confine to particular classes of caveats.

The language is capable of two constructions, but T prefer 
to adopt the equitable and reject the narrow one. I would 
therefore dismiss the appeal.

Martin, «T.A. :—These are two appeals arising out of the same 
caveat. The first comes up from a petition to a Judge in 
Chambers under sec. 114 of the Land Registry Act, R.S.R.C., eh. 
127, praying that the District Registrar of Titles be directed to 
proceed with the appellant’s application for a certificate of in
defeasible title, the Registrar having declined to register the 
title because, according to his notice to the appellants, “ there 
is a caveat No. 99 lodged against the lands herein in favour of 
His Majesty the King,” which was lodged by the Registrar 
under power given him so to do by sec. 62A, but it is sub
mitted that the caveat does not in essentials comply with Form 
11. given in sec. 63 and therefore should be wholly disregarded 
as not being a caveat in the proper sense. The caveat lodged 
is as follows:—

“Take notice that I, Elliott Seymour Stokes, District Regis
trar of Titles, Nelson, B.C., on behalf of His Majesty the King 
forbid the registration of any memorandum of transfer or other 
instrument affecting the East 50 feet of lots 17, 18, 1.9 and 20, 
Block 12, Trial City, Map 465, until this caveat be withdrawn 
by me, or by the order of a Court of competent jurisdiction or 
a Judge thereof. Dated this 3rd day of September, A.I). 1920. 
E. S. Stokes, District Registrar, E.S.S., Dist. Reg.”

The Form II. which, be it noted, is directed to the Registrar, 
is as follows :—
“Take notice that I, A.B. of (insert residence and description), 

forbid the registration of any memorandum of transfer or other 
instrument dealing with (here describe land and refer to cer
tificate of title) until this caveat be withdrawn by the caveator 
or be discharged by the order of a Court of competent juris
diction or a Judge thereof, etc........... ”

The provision in sec. 63 that caveats shall be verified by the 
oath of the caveator or his solicitor or agent and shall contain 
an address for service clearly does not, in my opinion, apply to 
special caveats filed by the Registrar ex mero motu under sec. 
62, because every one must take cognisance of his “address”

B.C.

Hamilton 

Stokes. 

Martin, J.A.
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ami no affidavit or verification would be required in the case of 
such an official who was taking steps to examine the title and at 
the same time protect the insurance fund in accordance with 
facts coming to his attention during his investigation under 
sec. 14 to “satisfy” himself of the goodness of the title, and as 
the prime object of a notice of caveat (Vide Form II) is to give- 
notice to the Registrar himself (to whom it has to be directed 
to arrest the progress of the proceedings before him or h 
officers, that object must be borne in mind in construing 11n- 
section. If, then, no affidavit or address for service is necessary, 
why in strictness should the Registrar be called upon to inform 
himself of the “nature of the estate or interest claimed” by 
himself, when that is something which he already must be pre
sumed to know? After a careful consideration of all the 
sections discussed I am of opinion that the statute does not 
require him in such a caveat to state to himself the interest lie 
claims, and it has not been suggested that he would upon request 
refuse to disclose to any party interested the nature of hi-* 
claim—it would, of course, be his manifest duty to do so. 1 am 
therefore of opinion that the objection to the form of this caveat 
cannot prevail.

Then it is submitted that it has lapsed under sec. 61), but that 
section does not, I think, apply to this case as being one “filed 
by the Registrar or lodged on behalf of the Crown,” which i> 
the first excepted class, the second (or third) (if not indeed two 
classes having regard to the amendment of 1914, eh. 43, sec. 31. 
allowing for the first time the Registrar to file) being composed 
of those lodged “on behalf of any cestui que trust, heir at law. 
etc.” and therefore it is still in force, and hence the petition 
to set it aside and proceed with the registration must be dis
missed.

The second appeal comes up on a summons issued under sec. 
66 against the caveator—the Registrar—to withdraw his caveat 
on the sole ground that it has lapsed under sec. 69, and sec. 66 
goes on to provide that the Court or Judge may “upon such 
evidence as the Court or Judge may require, make such order 
in the premises, either ex parte or otherwise, as to the said 
Court or Judge may seem fit; and where a question of right or 
title requires to be determined, the proceedings followed shall 
be as nearly as they may be in conformity with the Rules of 
Court in relation to civil causes.”

The only order made upon the summons was the refusal of 
it, thus leaving matters in statu quo merely, and it is submitted 
that sec. 66 is wide enough to cover the direction of an issue to
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determine the “question of right or titles” with is undoubtedly Que.
raised on the affidavits filed. I think that the section is wide sc
enough to cover that very necessary direction, and it is to lie 
regretted that the Judge was not, as I understand counsel. Bi.ais 
plainly asked by either of them to make it, as I have no doubt he (. p j' Co 
would have done, since it was the obvious and proper thing to 
do. Roth sides are now, however, as I understand them, agree- '"l's"1"1- 1 
aide to that being done, and it is essential that it should be done, 
otherwise, in the face of sec. 116-A the Registrar will be unable 
to issue the certificate without the curial declaration required 
thereby and a dead lock will be created detrimental to all con
cerned. The proper order to make, therefore, is to direct that 
the order be varied by adding a direction that an issue be tried 
to determine the “question of right or title,” which issue 
would be the form of proceeding most “in conformity with 
the rules of Court in relation to civil causes” as said section 
directs.

Because of the Crown Costs Act, R.S.B.C. 1911, ch. 61, I say 
nothing about the costs.

Galliher, J.A.:—i am in agreement with my brother Martin.
Order varied by directing the trial of an issue to determine 

the question of right or title.

IILAIH v. C.P.R. Cto.

Quebec Superior Court, Qibsone, J. March 29. 1921.

Witnesses (§ IA—14)-$-Discovery—Officials of corporation-liti- 
gan'T—Compelling attendance—C.C.P. para. 2—Construction.

The list of officials of a corporation-litigant as contained in 
C.C.P. 286, para. 2 is not restrictive and other officials may he 
summoned provided they are officials of the corporation and the 
examination has reference to matters in issue between the parties 
to the case, and that such matters are within the scope of the 
witness’ duties.

Maraud <0 Alleyn, for plaintiff.
Pentland, Gravel cb Thomson, for defendant.
(riBsoNE, J.:—Seeing the notice given by plaintiff in this 

case to the end that C. Senay, local general agent, of defendant 
company in Quebec be summoned on discovery and, seeing the 
objections upon the said not'ce to summon the said C. Senay;

I am of opinion that th list of officials of a corporation- 
litigant as contained in C.C.P. 286, para. 2, is not restrictive and 
that other officials may be summoned provided they be officials of 
the corporation and that the examination has reference to the 
matters in issue between the parties to the case and that such 
matters are within the scope of the witness’ duties.
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Re ARM (HR JAW KLtXTIOX; PASCO* v. THOMSON.

Saskatchewan King's Bench, Taylor, J. August 3, 1921.

Elections (8 IIB—50)— Ballots, method of marking—Distinguishing 
marks—Sufficiency of to invalidate vote—Saskatchewan 
Election Act, R.S.S. 1920, ch. 3.

Under the Saskatchewan Election Act, R.S.S. 1920, ch. 3, a ballot 
paper is not objectionable only on the ground that some act of tin- 
deputy returning officer affords a means of identification of tin- 
voter and the vote cannot be rejected on that ground alone, amt 
an omission of the deputy returning officer such as not putting 
the number on the counterfoil, or his initials on the back of the 
ballot paper.

I The Monk case (1876), Hodgins E.C. 725; Jenkins v. Brecken 
(1883), 7 (’an. S.C.R. 247, applied.]

If a ballot is so marked that no one looking at it can have any 
doubt for which candidate the vote was intended and if there h 
been a fair compliance with the Act, according to any fair and 
reasonable construction of it, the vote ought to be allowed, and 
ballots marked with ink or indelible pencil in any legible manner 
will be counted, neither is it necesary under the Act that the mark 
be a cross, but any mark other than a cross is sufficient 11 
clearly indicates an intention to mark in favour of a name.

[Review of authorities.]

Appeals from the District Court Judge in a recount, in an 
election to the Saskatchewan Legislature. Varied.

W. E. Knowles, K.C., and W. M. Rose, for Thomson and Bing
ham.

W. B. Willoughby, K.C., and J. B. Haig, for Pascoe.
W. G. Baker, in person.
No one for other candidates.

TayIjOI, J. These are appeals from the District Court Judge 
in an election recount in the Moose Jaw City election of June !>. 
1921, to the Provincial Legislature. Two members were to be 
elected out of 5 candidates. By the result of the recount 2 
only, Pascoe and Thomson, can be much affected. Baker has such 
a substantial majority over, and Fletcher and McKellar are so 
far behind Pascoe and Thomson, that no possible change on this 
recount could affect their respective positions. A large number 
of ballots are the subject of dispute, and so many different kinds 
of errors have been made that to reach a conclusion with any 
degree of accuracy it is necessary to study carefully the prin
ciples applicable.

1, wish, first, to observe that as it is an appeal on a recount 
of the ballots, many matters which would be taken into con
sideration on a petition under the Controverted Elections Vt, 
1907 (Sask.), ch. 5, are excluded from consideration on this
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proceeding. The Saskatchewan Election Act, R.S.S. 1920. eh. Bask.
3, makes provision for the taking of a poll by secret ballot where K B
more candidates are properly nominated than there are mem
bers to be elected. It is enacted that in each polling division Pahcoe 
“the deputy returning officer shall count the votes” (sec. 192) ; Thomson. 
he shall make out a statement of the poll after counting the Rk Moose 
ballots (sec. 197) ; the ballot box, ballots and all documents E,jf*T')ox.
shall immediately be delivered to the returning officer ; the "1__
returning officer adds up the votes given for each candidate from Taylor. J. 
these statements of the poll and declares the candidates having 
the highest number of votes elected. If it is made to appear 
by affidavit to a Judge of the District Court that there has been 
an improper count by a deputy returning officer or improper 
addition by the returning officer, the Judge may appoint a time 
and place ‘‘to recount or finally add up the votes cast at the 
election” (sec. 210). The Judge “shall recount all the votes 
or ballot papers returned by the several deputy returning of
ficers” (sec. 216), “and shall in the case of a recount proceed 
according to the rules for counting ballot papers at the close 
of the poll by a deputy returning officer, and shall verify and 
correct the statement of the poll” (sec. 218). On completion 
the Judge certifies the result to the returning officer. From 
the conclusions of the Judge of the District Court, there is a 
further appeal to a Judge of the Court of King’s Bench, which 
may be general or limited to special ballots. In the matter now 
under consideration I have limited appeals from the side of each 
of the affected candidates. 1 am by the statute (sec. 224) 
directed to recount such of the ballot papers as are the subject 
of appeal and certify my decision to the Judge of the District 
Court.

There was much argument by counsel as to the position of a 
Judge in such an appeal ; on the one hand, that he is therein 
acting in an administerial capacity, and, on the other, that he 
has the usual powers attributable to the judicial office. Neither 
contention is, to my mind, strictly correct. It is his duty to 
review on the appeal the decisions of the deputy returning of
ficer and the District Court Judge, and in recounting the bal
lots certify that which, in his opinion, the deputy returning 
officer ought to have done, although in so doing it is not as in the 
exercise of a judicial discretion but according to fixed principles 
of law and the directions contained in the guiding statute. As 
to considering evidence de hors the ballot, the rule is a very 
limited one. In my opinion, it was correctly enunciated by 
Osler, J.A., in West Huron (1898), 2 E.C. (Ont.) 58, at p. 60:--
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“In a proceeding of this kind the official to whom is com
mitted the duty of counting or recounting the ballots cannot 
take evidence for the purpose of ascertaining whether a par 
ticular ballot is good or bad ; but, whether deputy returnin ' 
officer, county judge, judge sitting in appeal from the latter. I 
think he is at liberty to draw any inferences which are fairly 
capable of being drawn from the election papers before him. 
The County Judge and the Appellate Judge must be in the 
same situation in this respect as the deputy returning officer.

I find a great difficulty in the application of cases decided 
either in England or in Canada on particular ballots. The 
statutory provisions are different. There is not .such a complete 
uniformity in legislation as to make any decision a binding 
authority, and from the reports of many of the cases it is 
impossible to any more than glean a general idea of the statutory 
directions under consideration, and there is the further con
sideration that most of these enactments consist of a main Act 
and many amendments, while the Saskatchewan Act is mostly 
to be read altogether as the Legislature passed it. But T think 
I can deduce certain principles which are guiding principles.

The importance of observing the secrecy of the ballot i> 
stressed, and there is a leaning against depriving a voter of tli * 
franchise to the extent that statutory directions to election 
officials couched in language ordinarily construed as imperative 
are taken as directory only when the effect would be to deprive 
a voter of his franchise. They are imperative to the official ; 
but, unless otherwise expressly declared, a failure to conform 
to the directions will not destroy the vote. The remedy is 
found, if the dereliction be gross, in a petition under the Con
troverted Elections Act, or the breach of duty penalised under 
special provisions of the governing enactment. Invariably we 
find that the enactment itself declares, as the Saskatchewan 
Election Act does in sec. 194, that for certain defects or omis
sions, a ballot paper shall be rejected, and this, in itself, has been 
construed to be an intimation that failure to comply with other 
directions should not avoid the ballot paper. I refer to Acker* 
v. Howard (1886), 16 Q.B.D. 739, at p. 753, and the Cirencc> 

ter Division case (1893), 4 O’Mai. & II. E.C. 194, in England, 
and to Jenkins v. Brecken (1883), 7 Can. S.C.R. 247, in Canada.

As to secrecy—a method of identification of a ballot paper 
may, it is obvious, be furnished through some act or omission 
of the election official or of the voter himself, or may be merely 
accidental. Judges have differed as to the effect of an act or 
omission of an election official affording a means of identifie»-
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tion, and in some Provinces the question has been covered by 
special enactment. (Ontario Election Act, R.N.O. 1897, eh. 9, 
sec. 112, sub-sec. 3). The propriety of counting or rejecting an 
identified ballot is entirely a question for the Legislature. Our 
Saskatchewan legislation on this subject commences in 1908. 
(Statutes of Sask. 1908, eh. 2, sec. 170, sub-sec. (c) ). The 
effect of which was to direct the deputy returning officer “to 
reject any ballot paper upon which there is any writing or 
mark by which the voter can Ik* identified, but no word, letter 
or mark written or made or omitted to be written or made by 
the deputy returning officer on a ballot paper shall avoid the 
same or warrant its rejection.” This was carried into the re
vision of 1909. (R.S.S. 1909, eh. 3, sec. 170, sub-sec. (c) ). In 
1910-11, ch. 5, sec. 30, clause (c) as I have quoted it, was re
pealed and the following substituted therefor:—

“ (c) Any ballot paper on which anything is written or marked 
by the voter by which he can he identified except the mark X 
shall not he counted. Provided however that if an elector with 
an honest intention to vote in favour of one of the candidates 
whose name is upon a ballot paper and without any apparent 
intention of identification shall have marked his ballot with some 
mark other than a cross mark X, clearly indicating an intent 
to mark in favour of any name, it shall he deemed a sufficient 
vote for the candidate in whose favour the same is so marked ; 
but not if the cross mark (X) be used elsewhere on the same 
ballot. R.S.S. 1920, ch. 3, s. 194; 1920, ch. 14, s. 10.”

And this was carried into the revision of 1920 (R.S.S. 1920, 
ch. 3, sec. 194, sub-sec. (c) ).

It was contended that this special statutory rule of construc
tion enacted in 1908 having thus been repealed in 1910 the 
intention of the Legislature that marks of identification made 
by the deputy returning officer should invalidate the vote is 
thereby declared. To draw such an inference of intention is 
contrary to secs. 47 and 48 of the Interpretation Act (R.S.S. 
1920. ch. 1) which provides: —

“47. The repeal or amendment of an Act shall not he deemed 
to he or involve any declaration whatsoever as to the previous 
state of the law.

“48. The amendment of an Act shall not be deemed to be 
or to involve a declaration that the law under such Act was 
or was considered by the Legislature to have been different from 
the law as it has become under such Act as so amended.”

Sections somewhat similar in terms and passed for the same 
purpose as sec. 194 had been construed as a complete direction 
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to the returning officer (Jenkins v. Brecken, supra), and as 
pointed out by Hawkins, J., in Ackers v. Howard, supra, tin- 
section would be a false and misleading guide if the deputy 
returning officer was to reject other ballot papers in addition 
to those described in this section. The Legislature has also 
declared its intention by the insertion of the words “writing or 
mark by the voter” in sec. 194, and it seems to me to add thereto 
“or by the deputy returning officer” would be an extension 
of the express statutory direction to the returning officer. There
fore, so far as the ballot paper is objectionable only on tin 
ground that some act of the deputy returning officer has afforded 
a means of identification of the voter 1 do not think it a ten 
able objection or that the vote can be rejected on that ground 
alone.

Nor would an omission of the deputy returning officer be <>n 
any different footing, unless it is otherwise directed in tin- 
statute. Thus the deputy returning officer is directed (sec. lfid i 
to place on the back of the counterfoil a number corresponding 
with that placed opposite the voter’s name in the poll book, and 
on the back of the ballot papers to place his initials so placed 
that when returned by the voter he can see the initials. Tin- 
omission to number the counterfoil can hardly be contended to 
have destroyed the vote. The object of initialling is to afford 
a means of identification of the ballot, and where, as in one poll 
in this election, a deputy returning officer who should have 
known better, used an hieroglyphic of his own conception, not 
an initial, instead of his initials, that alone should not affect 
the vote as the vote is clearly on the ballot paper supplied by 
the deputy returning officer.

A ballot paper found in a ballot box, which bears no initial 
of the deputy returning officer or any identification mark made 
by him, is subject, however, to other considerations. Tin- 
deputy returning officer must reject all ballot papers “which 
have not been supplied by him”,(sec. 194). The printing of 
the ballot papers is done under the supervision of the returning 
officer (sec. 141) ; the printer is to make affidavit that no other 
such ballot papers were printed or supplied by him to anyone 
(Form 38) ; the paper therefor is furnished to the returning 
officer by the Clerk of the Executive Council (sec. 141, sub-s.c. 
4) ; all ballot papers shall bear the name of the printer who 
prints them, and are to be as nearly alike as possible (sec. 111. 
sub-sec. 6) ; the stub and counterfoil, but not the ballot itself, 
are numbered ; the stub, counterfoil and ballot are bound in 
books, and as so bound are furnished to the deputy returning



62 D.L.R.] Dominion Law Reports. 291

officer; every ballot paper is stamped by the returning officer 
with a specially designed stamp furnished him for that pur
pose by the Clerk of the Executive Council ; the stamp is on the 
ballot itself ; before the poll opens the deputy returning officer 
may be required to count his ballots (sec. 155) ; as the voter 
applies for his ballot the deputy returning officer will detach 
it from the stub; he puts on the back of the counterfoil a num
ber corresponding to that placed opposite the voter’s name in 
the poll book, and is directed to place his initials on the back 
of the ballot (sec. 163). It would not be much of a slip to 
place the initial on the counterfoil instead of the ballot. The 
voter takes the ballot with counterfoil attached into the com
partment provided, and returns the ballot with the attached 
counterfoil to the deputy returning officer, who is to then 
verify his own initials and at once deposit the same in the 
ballot box (sec. 167). In the directions for guidance of voters 
(Form 40) there is the further direction to the returning officer 
that when the ballot paper is returned to him he is, in the full 
view of those present, including the voter, to remove the coun
terfoil and destroy the same. To determine whether the ballot 
paper so returned by the voter is the one supplied by him the 
deputy returning officer has not only his own initials but the 
number on the counterfoil in his own hand-writing, as well 
as the general appearance of the ballot. If he has, inadvert
ently, put his initials on the counterfoil, the record thereof will 
be destroyed. He, his assistants, the representatives of the 
candidates have the ballot box in plain view at all times during 
the poll (sec. 156) ; before counting the ballots on the close 
of the poll, the deputy returning officer is to ascertain from the 
poll book the number of voters who have voted and to make and 
sign a declaration thereof (sec. 103). If everything has been 
done regularly this number and the number of ballot papers 
in the box must be the same. Now in the face of all these 
checks must the deputy returning officer conclude that a ballot 
paper found in the box at the close of the poll, which does not 
bear his initials, from that omission alone, that it is not a ballot 
paper which has been supplied by him? For the Act does not 
say that he is to reject ballot papers not so initialled, but those 
which have not been supplied by him. Such an inference 
would, in my opinion, be unwarranted. Nor can I see, in view 
of the many ways in which the omission may be regarded as 
an accidental slip, that it would even tend to the identification 
of the voter. The interpretation I have thus put on the Sas
katchewan Act is entirely in accord with that put on the
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Dominion enactments : See The Monk case (1876), Hodgins 
E.C. 725; Jenkins v. Brecken (1883), 7 Can. S.C.R. 247, and 
especially Strong, J., at p. 267.

Then as to means of identification due to some error of 1 lie 
voter. The Courts have always taken into consideration the 
different types of voters and their frailties, and have attributed 
errors and oddities to illiteracy or weakness rather than infer 
fraudulent design. The English rule is stated by Hawkins, 
in the Cirencester Division case, 4 O’Mai. & II.E.C. 194, at p. 197:

“We ought to interpret the Ballot Act liberally, and sub
ject to other objections, to give effect to any mark on the face 
of the paper, which in our opinion clearly indicated the inten
tion of the voter, whether such mark were in the shape of a 
cross, or a straight line, or in any other form, and whether 
made with pen and ink, pencil, or even indentation made on 
the paper, and whether on the right or the left hand of the 
candidate’s name, or elsewhere within his compartment on the 
voting paper. Of course, every deviation from the course 
pointed out in the rules tends to create difficulties which may 
be avoided by a rigid observance of it. It is highly prudent 
therefore to adhere to it, though we do not think it essential.

There are some marks, however, which undoubtedly gave us 
much trouble to discover what was the real meaning of them. 
Upon each one we have come" to the best conclusion we could 
with the materials before us. There were some marks and 
blotches of a very irregular character which might well be mis
taken as indications of temporary unsteadiness in the voters 
who by their unsteadiness imperilled their votes. In such cases 
we have done our best to discover whether, although obscured 
by the blots, blurs, and other marks, there existed positive indi
cations on the part of the voter of an intention to vote without 
a thought of leaving behind a trace to enable him to be identi
fied. We have not been astute to give way to objections of an 
unsubstantial character, but we have endeavoured to interpret 
the language of the Statute in the liberal spirit in which it is 
conceived, and to carry out the intentions of the Legislature 
in the spirit in which the enactments were passed, supporting 
every vote which we have found to be clearly indicated, except 
in a few cases in which the language of the Act expressly de
clared them void.”

Coleridge, C.J., in Woodward v. Sarsons, etc (1875), L.R. 10 
C.P. 733, at p. 748, puts it:—that a ballot paper “must not he 
marked .... so as to make it possible, by seeing the paper itself,
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or by reference to other available facts, to identify the way in 
which he has voted.”

The principle of these decisions has always been followed in 
Canada. See In Re Wentworth Election (1905), 9 O.L.R. 201; 
In Re Lennox Provincial Election (1902), 4 O.L.R. 378; Rex 
rx ret Tolmie v. Campbell (1902), 4 O.L.R. 25; West Elgin No. 
1 (1898), 2 E.C. (Ont.) 38.

A mark of any kind on a ballot paper in addition to a cross 
may serve in certain circumstances, coupled with other evidence, 
to identify it, and a voter might even by a preconceived arrange
ment so make his cross, or so place it, that the cross alone would 
enable identification. It is obvious that the mark made by the 
voter which is forbidden is something different from a cross 
or other marking which appears, on an examination of the 
ballot paper only, to be the method or means adopted to vote. 
Anything written on a ballot is apparently considered more 
objectionable, though in one Canadian case writing the name 
of the candidate on the ballot was not considered a means of 
identification. West Elgin No. 1, 2 E.C. (Ont.) 38. Note the 
facsimiles of allowed and disallowed ballot papers in Rogers 
on Elections, 18th ed. vol. 3, pp. 220 et seq. Maclcnnan, J.A., 
in West Elgin No. 1, 2 E.C. (Ont.) 38, at p. 40, concludes that : 
“if a ballot is so marked that no one looking at it can have 
any doubt for which candidate the vote was intended, and if 
there has been a fair compliance with the provisions of the 
Act, according to any fair and reasonable construction of it, 
the vote ought to be allowed.”

That in his opinion is the result of the authorities in Canada 
and in England.

As to the use of marks other than a cross (X). In the Roth- 
well Election case (1884), 8 Can. 8.C.R. 076, Ritchie, C.J., at 
]). 090, expressed an opinion in these words:—

“After a good deal of consideration, I find it impossible to 
lay down a hard and fast rule by which it can be determined 
whether a mark is a good or bad cross. I think that whenever 
the mark evidences an attempt or intention, to make a cross 
though the cross may be in some respects imperfect, it should 
be counted, unless, from the peculiarity of the mark made, it 
can be reasonably inferred that there was not an honest design 
simply to make a cross but there was also an intention so to 
mark the paper that it could be identified, in which case the 
ballot should, in my opinion, be rejected. But, if the mark 
made indicates no design of complying with the law, but, on the 
contrary, a clear intent not to mark with a cross as the law
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directs, as for instance, by making a straight line or a round 
O, then such non-compliance with the law, in my opinion, ren
ders the ballot null. The irresistible presumption from such 
a plain and wilful departure from the terms of the statute 
being that it was so marked for a sinister purpose.”

This opinion was accepted by a majority of the Court.
Our legislation, sec. 194, sub-sec. (c), (which 1 have already 

quoted), goes one step farther than the Bothwell case, supra. 
It is not under it necessary that the mark evidence an attempt 
or intention to make a cross. As the proviso to sub-sec. (c) now 
reads any “mark other than a cross mark, X, clearly indicating 
an intention to mark in favour of any name, it shall be deemed a 
sufficient vote for the candidate in whose favour the same is 
so marked”; “but not if the cross mark be used elsewhere on 
the same ballot,” and only “if the elector with an honest in
tention to vote in favour of one of the candidates .... and 
without any apparent intention of identification, shall have 
marked his ballot . . . . ” 1 take it that the “intention” is all 
to be deduced from what is to be found upon the ballot paper.

Under see. 194, sub-sec. (b), ballot papers by which votes have 
been given for more or fewer candidates than are to he elected 
are also to be rejected. There is the further class where i i 
impossible to deduce from the ballot what the voter intended. 
In England this latter class is expressly declared void for un
certainty. Even without such express declaration such a ballot 
paper must be rejected. Nothing else could be done with it. 
before it could be counted it must clearly appear for what 
candidate the vote is intended.

The argument that a ballot paper marked in ink or indelible 
pencil is not to be counted was much pressed. The Act. <-• -, 
163, sub-sec. 2, provides that “the deputy returning of; r 
shall also give the voter a black lead pencil for the purpn of 
marking his ballot, which pencil shall after use he returned 
by the voter to the deputy returning officer; and (sec. Hii 
upon receiving the ballot paper .... the voter shall forthwith 
proceed into the room or the compartment and shall then and 
there mark his ballot paper in the manner mentioned in the 
directions to voters (Form 40) by placing a cross on any part 
of the ballot paper within the division containing the name of 
the candidate for whom he intends to vote.” The Act itse.f 
docs not, that I can see, actually direct the voter to use tlie 
pencil, and sec. 194 docs not direct a ballot not marked with 
the pencil provided to he rejected, unless any other marking is 
to be deemed a method of identification. In the Form 40 “Din-.-
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1 ions for the guidance of voters,” which is posted up in con
spicuous places outside the polling place and also in each com
partment within it (sec. 14:t), there is the direction ‘‘the voter 
shall go into one of the compartments and with■ the black lead 
pencil provided place a cross within the white space,” etc.

The Imperial Ballot Act, 1872 (Imp.), ch. 3d, contains a 
somewhat similar form. 1 find it in Rogers on Elections, vol. 
3. 18th ed., pp. 534, 535. It reads: ‘‘The voter will go into one 
of the compartments, and, with the pencil provided in 
the compartment place a cross,” etc. This form is in a 
schedule to the Ballot Act, as to which that Act provides, at 
p. 524 (in Rogers on Election, vol. 3. 18th ed.), “the schedules 
to this Act and the notes thereto and directions therein shall he 
construed and have effect as part of this Act.” In Woodward 
v. Sortions, L.R. 10 C.V. 733, which 1 have already observed 
has repeatedly been followed in Canada, Coleridge, C.J., enun
ciated the rule of construction as to such forms, at pp. 7Hi. 
747: “The rules and forms, therefore, arc to be construed as 
part of the Act, but are spoken of as containing ‘directions.’ 
Comparing the sections and the rules it will be seen that for the 
most part, if not invariably, the rules point out the mode or 
manner of doing what the sections enact shall be done. And in 
schedule 2, the first note stales that ‘the forms contained in this 
schedule, or forms as nearly resembling the same as circum
stances will admit, shall be used.’ And on the ballot paper, as 
given in the schedule, is, ‘Directions as to printing ballot 
paper,’ and ‘form of directions for the guidance of voters in 
voting,’ etc. These observations lead us to the conclusion that 
the enactments as to the rules in the first schedule, and the 
forms in the second, are directory enactments, as distinguished 
from the absolute enactments in the sections in the body of the 
Act. And in such case, in order to determine the preliminary 
question, which is, whether there has been a material breach of 
the Act, and which must Ik? determined before determining what 
effect such breach has upon a vote or on the election, the general 
rule is. that an absolute enactment must, be obeyed or fulfilled 
exactly, but it is sufficient if a directory enactment be obeyed 
or fulfilled substantially.”

The decision is clearly applicable to the Saskatchewan Act, 
ami ballots marked in ink or any legible manner are counted 
in England. See Hawkins, ,T., in the Cirencester ease in the 
quotation already made. In my opinion, therefore, a ballot is 
not to be rejected because marked in ink or indelible pencil, and
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the obvious blotting should be treated as accidental and not as 
a mark of identification.

To apply these principles to the ballots under appeal. The 
District Court Judge has numbered the objected ballots, and I 
will use his numbering.

Numbered Ballots: Nos. 68 to 199 inclusive. 62, 64 to 67 in
clusive are appealed against on the ground that the deputy 
returning officer has besides his initial placed the voter’s poll 
number on the back of the ballot, and 62 is also torn, and I 
deal with it later. The appeals as to all these ballots except 
No. 62 arc dismissed. They were rightly counted in my opinion 
by the deputy returning officer and District Court Judge.

Ballots having no initials : Nos. 27, .30, 31, 39, 40 to 49 indu 
sive, 53, 54 do not bear the deputy returning officer’s initials 
on the back. They were all counted by the deputy returning 
officers, and rejected by the District Court Judge. For the re 
sons given they should be counted, and the appeals as to these 
ballots are allowed.

Ballot No. 10: This is the ballot paper identified by the deptu 
returning officer by a mark not an initial, and the voter has in 
addition to the distinct crosses for two candidates just in front 
of and beside one of these crosses made another which In- 
stroked through thus X. I do not infer an intent to identify 
therefrom. This ballot was counted by the deputy returning 
officer and District Court Judge. The appeal as to it is dh 
missed.

No. 50: The paper slipped in printing, so that Thomson’s 
name appears in the black portion and is decipherable only with 
difficulty. The paper cannot be deemed the ballot contem
plated for this election at all. It should not be counted. 
Appeal dismissed.

No. 52 is also badly printed, but the names of the candidates 
and their respective divisions are clear. The cross is sufficiently 
distinct. It should be counted. Appeal dismissed.

Nos. 62 and 63. From these two ballots the sides have been 
torn off. Nothing essential has been removed. But for the 
decisions in West El yin No. 1, 2 E.C. (Ont.) 38, and In re W( I 
Huron Prov. Election (1905), 9 O.L.R. 602, I would have he 
tated l>eforc allowing these ballots. No. 62 is also identified by 
the deputy returning officer by placing the poll number on ii. 
The decisions quoted hold that the tearing off of a non-essentinl 
portion of the ballot paper does not justify its rejection by the 
deputy returning officer. The appeal as to these two ballots
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is allowed. They were counted by the deputy returning officer 
and rejected by the District Court Judge.

Nos. 6, 8, 16 and 56 are in ink, 7 in indelible pencil instead 
of black lead pencil. They are not to be rejected on this ground. 
Appeals dismissed. No. 4 is properly marked for Baker and Pas- 
voe. and then opposite the name of Thomson has a stroke thus:

The ballot was counted by the deputy returning officer 
for Baker and Pascoe, and on the recount rejected by the District 
Court Judge. He gave no written reasons. The mark opposite 
Thomson’s name looks like one stroke of a cross. According to 
the ruling in the Cirencester case it would be deemed a vote for 
Thomson if there were no other markings, but under the Both- 
well Election case, supra, it would not be a good vote for 
Thomson. The proviso to 194 sub-sec. (c) is inapplicable as on 
the ballot there is an X in another place. The stroke is well 
marked and not a slip. I ain unable to do anything more than 
guess at what the voter intended and T think the ballot must 
be rejected for uncertainty. Appeal dismissed.

No. 9. Marked X for one candidate and 1 for another. The 
1 is not under the proviso of sec 194, sub-sec. (c), a good vote 
as there is a good cross on the ballot. Appeal dismissed. No. 
12. Marked for one candidate, 1 for another, 1 for third is 
uncertain. I do not know what was meant by the first. Per
haps to obliterate the stroke. Appeal dismissed.

No. 13. Marked “1st X” and “2nd X.” This was rejected 
by the District Court Judge, and In re Lennox Provincial Elec
tion, 4 O.L.R. 378, 381, is cited by counsel where it is held that 
any written word or name upon a ballot, presumably written by 
the voter, ought to vitiate the ballot, as being a means by which 
lie could be identified. I do not think the principle of that 
decision goes as far as to declare this vote bad. The Court there 
had before it a ballot with initials “S.A.” on the face of it 
presumably written by the voter. Here the voter has to my 
mind without a thought of leaving behind a trace to enable him 
to he identified. Cirencester case, supra, added the 1st and 2nd. 
This intention to vote is clearly expressed. The vote 
should be counted, and appeal allowed. No. 14. Marked 
for one candidate X, for other XX, and No. 15 has X and 
X marks. No. 18 marked X for one X for another. 
No. 21 has XXX for one and X for other candidate. No. 24 
1 and X for one candidate and X for another. No. 25. XX for 
one candidate and X for another. No. 61. An X on back of the 
ballot over the name of a candidate voted for on its face. These 
1 hold good ballots. Appeals dismissed.
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No. 17. The voter scored through the names of two candidates 
heavily with the pencil. I do not think that shews a clear indi
cation of an intent to vote. (Sec. 194, sub-sec. (c) (proviso). 
The vote was counted. Appeal allowed and ballot rejected. Xu 
19. Marked with figures 1 and 2 instead of crosses. For reasons 
already given I think under the proviso to sub-sec. (c) of sec. 
194 this should be counted. Appeal allowed.

No. 20. The X’s are in the black spaces and one in a division 
attributable to either of two candidates. The vote is uncertain, 
and rightly rejected. Appeal dismissed. No. 22. Objected to 
on account of the faint wavering line in pencil opposite tl.v 
name of candidate not voted for. The mark looks accidental. 
I hold it a good ballot. Appeal dismissed. No. 23. A vote 
by X for one candidate has been rubbed over with the pencil 
and two other candidates arc voted for by X for each. It was 
rejected by the District Court Judge. I do not think it is a mark 
of identification, and it is clear for whom the votes are intended. 
Allow appeal and count the ballot. Nos. 28, 37, 58, 59. Unusual 
methods of placing crosses, all being allowable, cannot destroy 
the ballot. Appeals dismissed.

No. 32. Has a corner detached, but returned with the ballot, 
and some odd markings, one of which might pass for initials, 
on the face of the ballot as well as the votes for the two candi
dates. It was counted by the deputy returning officer and l)i> 
trict Court Judge. The detached corner has on it the number oi 
one of the candidates. There is no explanation of the tearing 
of the ballot, and it is evident that the whole ballot was re
turned to the deputy returning officer. The other marks are 
really indecipherable, and no intent can be drawn therefrom. 
I with hesitation, count the ballot. I cannot say the Disin.- 
Court Judge was wrong. Appeal dismissed.

No. 33. lias an indecipherable mark on it besides the votes. 
It may be a printer’s blur. It was counted. Dismiss appeal. 
Nos. 34 and 35. No. 34 has on face of the ballot a faint 8 and 
No. 35 a faint 45. Numbers are always suspicious and afford 
a ready means of identification. 1 do not think it possible to 
say that a voter who puts an unexplainable number on a ballot 
and then votes on it, does so accidentally, and the presumption 
is that the ballot was blank when handed to the voter. Doth 
vote should be rejected and appeals allowed as to both.

No. 38. Has a check mark thus V beside the name of one candi
date, as well as the votes. I hold to count it, and dismiss appeal. 
The appeals as to Nos. 1, 3, 5, 11, 29, 36, 37, 51, 57, and 60 were 
either abandoned or not pressed.
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The result therefore is that all the appeals are dismissed 
except as to numbers 13, 17, 19, 23, 27, 30, 31, 34, 35, 39 to 40 
inclusive, 53, 54, 62, 63.

And I certify to the Judge of the District Court pursuant 
to the statute accordingly that his count should be altered as 
follows: For Raker 15 more, Fletcher 3 more, McKellar 3 more, 
Pascoe 11 more, Thomson 4 more.

Jüdymcnt accordingly.

HEX, EX REL VKIUUTT, v. KKILLY.

Saskatchewan King’s Bench, Maclean, J. October 10, 1921.

Ktat<*<l <*asv (gl—1)—By Justice of the Peace—Necessity of Staling 
(around* on Which Proceeding is Questioned—Criminal Code 
eecs. T61, 578.

A party applying to a Justice of the Peace for a stated case under 
sec. 7G1 of the Criminal Code must comply strictly with the 
provisions of that section and the Rules of Court made in that 
behalf under the provisions of sec. 57(5 of the Criminal Code. 
Section 761 expressly requires the applicant to set forth Hie 
grounds on which the proceeding is questioned, and an applica
tion which says merely that the applicant “desires the question 
of your deciding on a point of law raised at the trial” does not 
comply with the requirements of the section.

CASE stated by a Justice of the Peace under sec. 761 
of the Criminal Code.

P. H. Gordon, for appellant.
T. A. Colclough, K.C., for respondent.
Maclean, J.:—The appellant laid an information against 

the respondent under the provisions of the Masters and 
Servants Act, R.S.S. 1920, ch. 205 and the matter was 
tried by T. W. Beaver, a Justice of the Peace, residing at 
Canora, and the complaint was dismissed with costs.

The appellant applied to the Justice of the Peace to 
“state a case under sec. 761 of the Crim. Code of Canada, 
and pursuant to the Rules of Court in that behalf made 
and provided.” A case was stated by the Justice of the 
Peace. On the hearing before me, counsel for the re
spondent raised a number of preliminary objections to the 
application for the stated case.

There is a series of English decisions and Canadian de
cisions (The King v. Earley (1906), 10 Can. Cr. Cas. 280; 
R. V. Dean (1917), 87 D.L.R. 511, 28 Can. Cr. ("as. 212: 
The King v. Gaines (1908), 43 N.S.R. 253; R. v. Can- 
more Coal Co. (1920), 53 D.L.R. 115, 34 Can. Cr. Cas. 48, 
15 Alta. L.R. 531), establishing beyond question that a
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party applying to a Justice of the Peace for a stated case 
must comply strictly with the provisions of sec. 761, and 
the Rules of Court made in that behalf under the provis
ions of sec. 576 of the Crim. Code of Canada, and that such 
provisions are not merely directory.

One of the objections raised by counsel for respondent 
was that the application to state a case did not set forth 
the grounds on which the proceeding is questioned. The 
application to state a case says:—“The said informant 
George Perritt, the appellant herein desires the question 
of your deciding on a point of law raised at the trial.”

There is nothing to supplement the application shewing 
what that particular point of law was. Section 761 ex
pressly requires the applicant to set forth the grounds 
on which the proceeding is questioned. The appellant has, 
therefore, failed to comply with that expressed requin - 
ment and the case stated cannot be looked at for the pur
pose of implementing the defect in the application. In 
any event, in this instance, the case stated does not shew 
clearly what point of law was raised at the trial. The ap
pellant having failed to comply with the provisions of the 
section in question, I am of opinion that I have no juri 
diction to hear the appeal.

THE KIM* Y. MOREAU.
THE KING v. ADELARD VARVKEL.

Exchequer Court of Canada, Audette, J. May 3, 19.21.

Expropriation (§ IIIC—135)—Completion of huildino after dam: or 
expropriation—Expropriation known to owner—Right to
COMPENSATION.

One who completes the erection of a building on land expro
priated, after, and in the face of the expropriation, which is well 
known to him. does :<o at his own risk and will not be allowed 
compensation for anything done after such expropriation.

Information exhibited by the Att’y Gen’1 for Canada 
to have the easement and right to flood certain lands expropv 
ated under the Expropriation Act valued by the Court.

It. V. Sinclair, K.C., and Louis Cousineau, for plaintiff.
E. li. Devlin, K.C., and J. IV. Sle. Marie, K.C., for defendant. 
Audette, J.:—This is an information exhibited by the 

Attorney-General of Canada, whereby it appears, inter alia, 
that the right to flood the land described in the information 
and belonging to the defendant, was, under the provisions of 
the Expropriation A et. R.N.C. 1006. ch. 140. taken and expr
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priated for the purposes of the construction and operation of Can- 
the Quinze Lake Dam and Reservoir, a public work of Canada. Ex (. 
by depositing, botli on October 26, 1917, and March 26, 1920, 
plans and descriptions of the said lands in the office of the T,,E K,NQ 
Registrar of Deeds for the County or Registration Division of moukav. 
the County of Temiscaming.

The reason of the deposit of the amended plan and descrip- Alllle,,e’J- 
tion of the said lands on March 26, 1920, was, as stated at Bar, 
because the description deposited in 1917 was not considered 
sufficient to comply with the requirements of the Expropriation 
Act. The two plans are identical.

The date of expropriation will be taken, for all purposes, to 
l>e October 26, 1917.

The Crown has tendered and by the Information offers the 
sum of $1,394.7r> as compensation for the expropriation of this 
right to flood the said land and for all damages resulting from 
the same.

The defendant by his statement in defence claims the sum of 
$7,000.

The defendant's title is admitted.
After the conclusion of the hearing of the cases of The King 

v. A. Canif el, under No. 2606, and The King v. A. Grignon, 
under No. 3609, counsel at Bar, in the present case, agreed to 
the following admission, reading as follows, viz.:

Admission—It is hereby admitted by the defendant that all 
the general evidence as to value of the different classes of land 
in the locality in question, as testified to in the cases (viz., The 
King v. A. Carufel, and The King v. A. Grignon) shall be com
mon to this case.

And it is admitted by the Crown that all the evidence of a 
similar nature adduced on its behalf in the two above mentioned 
cases, shall be common to the present case, the Crown, however, 
undertaking to file a statement shewing the particulars of how 
their expert witnesses have arrived at the amount of their 
valuation.

It is further admitted that the plan Ex. 5 herein, which is 
the particular plan applicable to this case, will be admitted 
without further evidence and taken as proved.

It is also agreed between counsel for the respective parties 
that the evidence of Robertson given in these two previous cases 
mentioned will be taken as also given in this case, that is accord
ing to his own view, of what would be the area of the land 
flooded.

To avoid unnecessary repetition, the reasons for judgment

!
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given this day by me in the case of The Kiny v. Adélard Carnf( . 
are hereby made part hereof and more especially in respect 1" 
tin* general observations respecting the nature of the expro
priation, the area taken and the compensation so far as applic
able.

The flooded area is admitted.
For the 64.85 acres of bush land affected herein, an allow 

a nee of $5 will be made, viz., $324.25; for the 11.28 acres under 
cultivation $60 an acre will be allowed, $558.80.

Now the total area of the farm is 1)1 acres out of which Un
crown will now flood 74.15, leaving a balance of 16.85 acre-., 
of which 12.13 is under cultivation and 4.74 would be rock.

The property has been destroyed as a farm and cannot now 
be used as such. For the damage to 12.13 acres under cultiva 
tion $50 an acre will be allowed (as allowed by the Crown’s 
valuation), $606.50; and for the balance of 4.74 the sum of $5 
an acre, $23.70 ; as when the defendant purchased the farm In- 
paid under a measurement including these 4.74 acres—at any 
rate, 1 presume so—aa it would be done in ordinary cases.

In the autumn of 1916 the defendant started building a 
house and before the expropriation, he had already dug a 
cellar and built the basement, including the flooring of tin- 
ground flat and for that expenditure I will allow $175—total. 
$1,788.25.

He further claims for the building which he continued to 
erect in face of the expropriation, which was well known to 
him. He therefore did so at his own risk and peril and by 
creating a new residence thereon, he assumed the full responsi
bility of such a course and its consequences, thus waiving in 
advance any right to complain in respect of the same. Cham
bers v. London, Chatham and Dover K. Co. (1863), 8 L.T. 235, 
11 W.R. 479; The Kiny v. Thompson (1916), 18 Can. Ex. 23; 
The Kiny v. Lynch's Ltd., etc. (1920), 20 Can. Ex. 158.

There will be judgment as follows, viz. : 1. The right to
flood the lands in question herein is hereby declared vested in 
the Crown as of the 26th October, 1917. 2. The compensation, 
for the right to so flood the defendant’s land and for all dam
ages resulting from the expropriation, is hereby fixed at the 
sum of $1,788.25 with interest thereon from the 26th October, 
1917, to the date hereof. 3. The defendant, upon giving to the 
Crown a good and satisfactory title, free from all hypothecs, 
mortgages, and incumbrances whatsoever, is entitled to recover 
from and be paid by the plaintiff the said sum of $1,788.25 
with interest as above mentioned and costs.

Judgment accordingly.
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COX v. IIKUli MOTOR Vo. I,III.

Hritish Columbia Court of Appeal, Oalliher, J.A. April 26, t92t.

Costs (8 I—2c)—Scale of taxation on appeal—Amovnt awarded and 
NOT AMOCNT CLAIMED—CoVNTY COVUTH ACT, R.8.B.C. 1911, CIL 
53, sec. 116.

Section 116 (2) of the County Courts Act. R.S.B.C. 1911, eh. 53, 
provides that ‘‘In appeals under section 116, where the plaintiff 
shall claim a sum ... of one hundred dollars or over, but not 
exceeding two hundred and fifty dollars . . . the costs of such 
appeal shall not be allowed upon taxation at a greater sum than 
one hundred dollars." The Court held that the scale of taxation 
should be fixed by the amount awarded and not by the amount 
i laimed, and although in the action in the Court below the plain
tiff claimed $1000 he was awarded only $250 and that the costs 
should not exceed $100.

\Heaurnin v. tienne (1916), 30 D.L.R. 625. 53 Can. S.C.R. 353, 
distinguished; Allan v. Pratt (1888), 13 App. Cas. 780, 57 L.J. 
(P.C.) 104, followed.]

Application by defendants for a review of a taxation.
A’. h\ Fisher, for plaintiffs; ,1. IS. Clearihue, for defendants.
Galliher, J.A.:—This matter comes before me by way of 

review of a taxation by the taxing officer at Vancouver.
The action was one for fraudulent representation respecting 

a motor car purchased by plaintiff from defendants in which 
damages were claimed for $1,000. At the trial the juiy 
awarded $250 damages and judgment was entered for this 
amount with costs.

The defendants appealed to this Court and the appeal was 
dismissed with costs. These costs were taxed at the sum of .‘$00 
odd dollars and it is this taxation that is up for review at the 
instance of the defendants.

The defendants’ contention is that as the amount awarded 
by the jury does not exceed $250, the costs should, under sec. 
122, sub-sec. 2 of the County Courts Act, R.S.B.C. 1911, ch. 53, 
he allowed at not exceeding $100—in other words, that the 
scale of taxation should be fixed by the amount awarded and 
not by the amount claimed—the plaintiff, on the other hand, 
contending that the amount claimed is the proper basis on 
which to fix the scale.

As counsel were unable to refer me to any decisions directly 
in point in our own Court, I thought the matter of sufficient 
importance to reserve it for consideration and hand down rea
sons.

Section 116 of the County Courts Act provides that : “An 
appeal shall lie to the Court of Appeal from all judgments, 
orders, or decrees, whether final or interlocutory, of the County
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Court or a Judge, (a) In any action or cause when the plain 
tiff shall claim a sum of, or a counterclaim shall be set up of. 
one hundred dollars or over.”

The plaintiffs are under this sub-section. They are also, 1 
think, under the first part of sub-sec. 2 of sec. 122 as follows : 
(2) ‘‘In appeals under section 116, where the plaintiff shall 
claim a sum of . . . one hundred dollars or over, but not exceed
ing two hundred and fifty dollars . . . the costs of such appeal 
shall not be allowed upon taxation at a greater sum than one 
hundred dollars.”

Defendants’ counsel referred me to two cases decided In 
Lampman, Co. Ct. J. ; Johansen v. Elliott (1908), 7 W.L.R. 78.1, 

and Paye v. Mitchell Motor Agency, [1921] 1 W.W.R. 1107.
In Johnston v. Hadden (1908), 8 W.L.R. 526, lloway, Co. 

Ct. J., took a different view to Lampman, Co. Ct. J., and allowed 
costs on the scale of the whole amount recovered including the 
moneys paid into Court, but as that was the whole amount 
claimed it does not assist me in determining the question raistd 
here; neither do the judgments of Lampman, Co. Ct. J. In 
these cases the County Court Judges were bound by R. 26 of 
Order XXII. of the County Court Rules and their difference of 
opinion was due to the interpretation of what could be deemed 
to be the amount recovered. Now, if R. 26 could be held to 
apply to costs of appeal, there would be no difficulty, but in my 
judgment that rule is only applicable to the trial below for in 
the County Courts Act itself, we find (sec. 122): ‘‘The costs 
of and consequent upon such appeals shall follow the event <>f 
the appeal, and shall, subject to the provisions contained in 
sub-sections (2) (I omit 1 and 3) hereof, be charged and taxed 
according to the scale in force ... in the Supreme Court. . . ”

Were it not for the limitation in sub-sec. 2 then under see. 
122, the costs would be charged and taxed on the Supreme 
Court Scale and R. 26 does not, in my opinion, apply, as 1 have 
just stated. We then get down to the language of sub-sec. 2, 
where a plaintiff shall claim a sum [not?] exceeding $250. The 
plaintiff in the action below claimed $1,000 but was awarded 
only $250. His claim then against the defendants, when the 
matter went to appeal was only $250, and it is the defendants 
who appeal.

It is to be noted that sec. 122 deals with the costs of appeal. 
The plaintiff’s claim to the extent of $250 was established in 
the Court below, he is satisfied and does not appeal, the defen
dant is dissatisfied and appeals against this judgment and tlie 
question to be determined is: Do these words, ‘‘where the plain*
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tiff shall claim, etc.” mean claim as made in the action below B(’ 
or claim as determined by the judgment appealed against! (. A

I have been referred to no direct authority but I think I 
can deduce from the principles enunciated in Beauvais v. Genge c'"x 
ilillti), 30 D.L.R. 625, 53 Can. ti.C.tt. 353, and Allan v. Pratt m. , Mmos 
(1868), 13 App. Cas. 780, 57 L.J. (P.C.) 104, the true prin- Co. Lm 
eiple which should be applied here. In the Beauvais ca.se the ,laiiiiïër"' j \ 
majority of the Court held that they had jurisdiction to hear 
the appeal upon an application to quash an appeal for want of 
jurisdiction, where the sum recovered was less than $5,000, but 
the sum demanded in the plaintiff’s declaration was $5,017.20 
As 1 read the majority judgments of the Court, it was based 
largely upon the circumstances that in the Province of Quebec, 
by art. 2311, R.S.Q. 1868, it was provided that, at p. 032 (30 
D.L.R.): “whenever the right to appeal is dependent upon the 
amount in dispute, such amount shall lie understood to be that 
demanded and not that recovered if they are different,” and 
declined to follow the decision of the Privy Council in Allan v.
Pratt, supra, on the assumption that this provision had not been 
called to their attention.

Anglin, J., dissented. That Judge in his judgment states 
at p. 639 (30 D.L.R.)

“Having regard to the reasons assigned by the Judicial Com
mittee in Macfarlane v. Led aire, 15 Moo. P.C. 181, and Allan 
v. Pratt, 13 App. Cas. 780, for holding that the right of appeal 
to the Privy Council should depend upon the amount of the 
appellant’s interest. I would not be prepared to give to the 
word ‘demanded’ in clause 3 of art. 68, C.P.Q., the meaning 
‘demanded in the action’ even if I were satisfied that the prede
cessors of art. 2311 R.S.Q. (1888), had been entirely overlooked, 
in those cases or had been deemed inapplicable, because, to do 
so, would overturn well-settled jurisprudence with revolutionary 
consequences, and because that is not the only meaning of 
which ‘demanded’ is reasonably susceptible.”

I have, however, no such clause to consider here and I only 
cite the passage to shew that even with such an enactment to 
consider, the Judge adopted the reasoning of the Judicial Com
mittee. It remains then to consider the ease of Allan v. Pratt, 
supra, and I do so free from any such clause as in the Quebec 
Act.

The judgment of the Judicial Committee was delivered by 
the Karl of Selborne; quoting from p. 781 (13 App. Cas.)

“Their Lordships are of opinion that the appeal is incom
petent. The proper measure of value for determining the ques 

20—62 D.L.*.
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tion of the right of appeal is, in their judgment, the amount 
which has been recovered by the plaintiff in the action an I 
against which the appeal could be brought. Their Lordships. 

Tni.Es Af-r. even if they were not bound by it, would agree in principle 
Milligan, m.t with the rule laid down in the judgment of this tribunal de

livered by Lord Chelmsford in the case of Macfarlauc v. 
Leclaire, 15 Moore P.C. 181, 15 E.R. 462, that is, that the jud 
ment is to be looked at as it affects the interest of the party who 
is prejudiced by it, and who seeks to relieve himself from ii 
by appeal.”

Here, as I have pointed out, it is the defendant who is appeal 
ing. and I think above principle is one that I should apply 
here.

I have given consideration to the further point pressed In- 
Mr. Fisher for the plaintiff, that in any event, I should tak<* 
into consideration in estimating the amount appealed against, 
the costs which were awarded as a consequence of the judg
ment but 1 am not prepared to take that view. The costs are 
not part of the amount in dispute, they simply flow from the 
judgment.

The application is allowed and the Registrar will be directed 
to tax the costs at not exceeding $100.

Application aft owed

Sask.

Hr THE LAND TITLES ACT.
East Saskatchewan Land Registration District, Milligan, Master of 

Titles. June 28, 1921.
Land Titles (6 III—30)—Lease for period of two years with option

OF RENEWAL FOR FURTHER PERIOD OF TWO YEARS—REGISTRATION
under Land Titles Act, R.S.S., un. 67, sec. 92—Petition
UNDER SEC. 158.

A lease for two years, with a right of renewal by the lessee for 
a further term of two years Is not registrable under the Land 
Titles Act, R.S.S. 1920. eh. 67, see. 92 (1) and the system of land 
registration being statutory under the provisions of that Act no 
instrument can be registered unless such registration is provided 
for in the Act and it conforms with the requirements of the A-1.

Petition tinder sec. 158 of the Land Titles Act from the 
refusal of the Registrar to register a lease for a two-year tenu.

Milligan, M.T. The position by Mr. Branion, the solicitor 
for the petitioner, in regard to the registration of this lease, is: 
(1) That even if the lease is held to be only a lease for two 
years, it is still registrable, for while sec. 92 of the Land 
Titles Act, R.S.S. 1920, ch. 67, provides for a lease for a term 
of more than 3 years to be executed in Form M and provides
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that it shall be registered, there is nothing in the Act determin
ing that a lease for less than 3 years may not be registered; 
(2) That this lease is a lease for 4 years if the lessee so decides, 
or in other words, that the lessee has a claim on the property 
i'or 4 years if he chooses to exercise it under the terms of the 
lease.

Dealing with the last point first, in my opinion, this is a lease 
for 2 years with the right of renewal by the lessee under cer
tain conditions for a further term of 2 years. This right of 
renewal does not alter the fact that the lease is only a lease 1'or 
2 years with a right of renewal.

I cannot agree with Mr. Branion’s contention that any lease 
even for a term of less than 3 years is registrable under the 
Land Titles Act. The only provision in il» Act for the regis
tration of a lease is contained in see. 92, which only concerns 
itself with a lease “for a life or lives or for a term of more 
than three years” and this is borne out by sec. 60 of the Land 
Titles Act, which provides: “The land mentioned in any certifi
cate of title granted under this Act shall by implication and 
without any special mention therein, unless the contrary is ex
pressly declared, be subject to: (d) any subsisting lease or 
agreement for a lease for a period not exceeding three years 
where there is actual occupation of the land under the same.”

The argument that, because leases for a term of less than 3 
years are not directly prohibited from registration therefore 
they may be registered, is faulty for two reasons:

(1) As the Court en banc of this Province pointed out in 
In re North-West Telephone Co. (1909), 2 S.L.R. 379 (and 
approved in Hilbert v. Ullerich (1911), 17 W.L.U. 1.77, at p. 
178) : “The system of land registration in force in this Province 
is a statutory one, the provisions of which are set forth in ‘The 
Land Titles Act.’ No instrument can therefore be registered 
in a land titles office unless it is one of the instruments whose 
registration is provided for, and in form and execution con
forms with the requirements of that Act.”

The same idea was expressed by Prendergast, J., for the 
Court en banc in In re Ebbing (1909), 2 S.L.U. 167, at p. 172: 
“Certain documents, although valid in the sense of securing 
substantial interests in land, cannot be registered simply on 
account of their not being in compliance with the forms pre
scribed by the Act.”

Ordinarily such an instrument could and should be protected 
by a caveat, but in the case of a lease for less than 3 years, where 
there is actual occupation of the land, there is no necessity for

307
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Man. this, as the lessee is protected in his rights by sec. 60 of the 
(.^ Act without any special mention in the certificate of title.

(2) There is a very practical reason why this instrument. 
Kkx registration of which is determined not to be necessary, should

S< iiBAiiA. not be registered and that is that by sub-sec. 3 of sec. 92, “upon 
registration of the lease, the registrar shall retain possession 
of the ii certificate of title on behalf of all persons in
terested in the land covered thereby.”

In other words, one result of the registration of a lease is 
the impounding by the registrar of the duplicate certificate of 
title and the lessor may very reasonably object to the impound
ing of his duplicate certificate of title except in the ease of a 
lease for which this is provided, namely, for a lease for a life 
or lives or for a term of more than .‘1 years. Even if a lessor 
consents at the time to the registration of the lease, there would 
seem to be nothing to prevent him repenting of his good nature 
and subsequently demanding back his * e certificate of
title from the Registrar, as the registration would be at the 
best only a voluntary one not provided by the Act.

1 am therefore of the opinion that the Registrar is justified 
in carrying out the terms of the Land Titles Act and refusing 
to register a lease which does not provide for a term of more 
than 3 years, as the registration of this lease can give no rights 
which the parties have not actually got without registration, 
and to attempt even by the consent of the parties to extend the 
Act to instruments, the registration of which is not provided for 
in the Act itself, can only lead to difficulties. In my opinion 
the Registrar is justified in his action in refusing to regisl- 
this instrument.

HEX v. 8CHRABA.
Manitoba Court of Appeal. Perdue, Cameron and Fullerlo :

JJ.A. August 2, 1921.
New Trial (§11—8)—Criminal Trial—Question of Ment il > of 

Accused—Omission of Judge in Charging Jury—No Substantial 
Wrong or Miscarriage.

In a prosecution on a charge of rape, there being no doubt that a 
rape had been committed, and the sole question being tin- 
identity of tlie man who had committed the crime, the Identity 
of the accused as the guilty person is for the jury, and an 
omission on the part of the trial Judge to tell the jury that tli 
complaint was not evidence of the facts complained of, and that 
they should not use it as such, but merely as shewing that tli 
conduct of the prosecutrix was consistent with her story in the 
witness box, and that it would be dangerous to act on tin- 
evidence of the prosecutrix unless corroborated, is not ground 
for a new trial, where such omission did not influence them in 
arriving at the verdict and did not occasion any wrong or nil- 
carriage on the trial.

[See Annotation, New Trial—Judge’s Charge, 1 D.L.R. 103.]

1256

01
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APPEAL by accused for a new trial on the ground that Man 
the jury's verdict was against the weight of evidence and ( x 
appeal by way of certain questions reserved by the trial 
Judge for the opinion of the Court. Hu

Ward Hollands and J. M. Isaacs, for appellant. Sl l(*\|lt
John Allen. K.C., and M. G. Macneill, for the Crown.
Perdue, CJ.M.:—The accused was tried at the summer lvrdl"''' ' M 

Assizes, 1921, upon an indictment for rape. The trial took 
place on July 4, before Mathers, C.J.K.B. and a jury. The 
offence was committed on June 10, 1921. The prosecutrix 
is a young married woman who was employed in the Garry 
Exchange of the Manitoba Government telephones. She 
lives in the municipality of Rosser outside the city of Win
nipeg. Her hours of work from 5 to 11 p. m. She has her 
own home close to that of her father and mother. Her 
husband was in British Columbia. In going home she 
went by street car to the end of the line on Logan Ave.
West and then had a 20 minutes walk to her home. On the 
evening in question after getting off the street car she 
went into a store and purchased some bananas and or
anges. She had also another large parcel besides her um
brella and her purse. The wooden sidewalk she uses passes 
at one place over low land and is elevated 2 or 3 feet above 
the ground. After she had proceeded some distance and 
was on the elevated part of the sidewalk she met a man 
who seized her by the throat and threw her off the walk 
on to the ground, falling on top of her. According to her 
account of what happened, she struggled with the man and 
screamed, but he stuffed a handkerchief into her mouth, 
held her by the throat, pounded her up and down on the 
ground until she had no strength left and was almost 
senseless. He then accomplished his purpose.

The woman's condition after the assault, the bruises on 
her throat, body and limbs, her torn and disordered cloth
ing, the condition of the ground with the contents of the 
parcels crushed upon it and turf torn up, all point to a 
violent struggle and a persistent and brutal attack. The 
fact of the rape was amply established. The only ques
tion really in issue was the identification of the accused as 
the man who committed the offence.

The jury having found the accused guilty, his counsel 
applied to and obtained leave from the Chief Justice to 
appeal to this Court for a new trial on the ground that the 
verdict was against the weight of evidence. I think the 
accused fails on this ground.



310 Dominion Law Report». [62 D.L.R.

Man. The Chief Justice also reserved for the opinion of this 
JJT* Court the following questions :—

1. The prosecutrix, Maud Grant, having made a com
mit plaint first to Constable Donald Matheson and subsequent-

s< iiHAitv *y to her mother, Lavinia Merrifield, and the nature and 
■ — particulars of said complaints having been given in evi- 

i>r,iuf. c j M. jencc—should I have charged the jury that the complaint 
itself was admissible in evidence to shew that the conduct 
of the said Maud Grant at the time was consistent with 
her story in the witness box and as negativing consent : 
but that it was not evidence of the facts complained of 
and that the jury ought not to use the complaint as anv 
evidence whatever of the facts complained of?

2. Did I make it sufficiently clear to the jury that they 
were the judge of the facts, and was I right and justified 
in my comments on the evidence in respect of the offence 
having been committed by someone ?

3. Was I right in the following portions of my charge 
and should the evidence referred to therein have been ad
mitted? “Then on the next occasion—she tells you she 
didn’t see his face on that occasion, she only saw his back 
and the side of his face, but she thought she identified 
him as the man, and that evening she told Mr. Howard she 
thought that was the man who had assaulted her and they 
arranged to go and see him on the railway track, and etc.”

4. Was I right in excluding the evidence of Lewis Spivak 
and his wife relating to what the prosecutrix is alleged to 
have said in describing the person who assaulted her; and 
should I have permitted counsel for the defence to recall 
the prosecutrix in order to lay a foundation for impcach
ing the credit of the prosecutrix by producing the wit
nesses above mentioned to contradict her?

5. (a) Should I have instructed the jury that corrobo
ration of the evidence of the said Maud Grant was not in 
law essential but it is in practice required? (b) And 
should I have pointed out to them the risk of acting on 
the evidence of the said Maud Grant unless corroborated ? 
(c) Should I have pointed out to them that it was danger
ous in a case of this kind to act upon the evidence of one 
person when directly contradicted by another person ?

6. In my charge to the jury was there in any respect a 
failure to direct the jury or an inaccurate direction or 
misdirection to the jury as to the law?

In The Queen v. Lillyman, [1896] 2 Q.B. 167, 65 L.J. 
(M.C.) 195, it was laid down by Hawkins, J., in delivering
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the judgment of himself and 6 other Judges, that on the 
trial of an indictment for rape a complaint made by the 
prosecutrix shortly after the alleged occurrence and the 
particulars of such complaint may, so far as they relate 
to the charge against the prisoner, be given in evidence on 
the part of the prosecution, not as being evidence of the 
facts complained of but as evidence of the consistency of 1 
the conduct of the prosecutrix with the story told by her 
in the witness box and as negativing consent on her part; 
but that it is the duty of the Judge to impress upon the 
jury in every case that they are not entitled to make use 
of the complaint as evidence of the facts complained of. 
This statement of the law was approved in The King v. 
Osborne, [1905] 1 K.B. 551, 74 L.J. (K.B.) 311. The rea
sons for the admission of proof of the woman’s complaint 
in a case of rape are there dealt with by Ridley, J., in giv
ing the judgment of the Court. It is a survival of the 
"Hue and Cry” which appears to have remained specially 
applicable to this class of case only Ridley, J. says at (pp. 
558, 559, [1905] 1 K.B.)

"Charges of this kind form an exceptional class, and in 
them such statements ought, under proper safeguards, to 
be admitted. Their consistency with the story told is, 
from the very nature of such cases, of special importance. 
Did the woman make a complaint at once? If so, that is 
consistent with her story. Did she not do so? That is 
inconsistent. And in either case the matter is important 
for the jury.”

In the present case the prosecutrix made complaint to 
the Constable, Mâtheson, of what had been done to her 
within a few minutes after the commission of the offence. 
She also told her mother what had happened to her when 
she arrived at her mother’s house. Now, in the circum
stances of this case, the woman did not and could not state 
any facts directly implicating the accused as the guilty 
person. She was seized at night in a lonely place by a man 
who was quite unknown to her and the offence was then 
committed. Her complaint gave a very meagre descrip
tion of the man who had assaulted her. Her complaint, 
as made to the constable and to her mother, and as given 
by them in their evidence in chief, in no way pointed to or 
implicated the accused. If the evidence had been left in 
that condition and the aspect of the case as presented by 
the Crown had been left unchanged, it would not neces-

Man.
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Man. sarily, have been incumbent on the trial Judge to direct
CJL the jury that they should not make use of the complaint 

as evidence against the accused, although he might do so
Rex merely as a matter of precaution. The question as to the

Si'll KAMA. necessity for such a direction in the present case can only 
arise in regard to statements elicited by counsel for the

Pfoiiif, i j m. accuse(i jn cross-examining the witnesses. The prosecu

trix told in her examination in chief that he called to Math- 
eson who came up a few minutes after the assault and be
fore she had left the place where it was committed and she 
states: “When he came up I told him all about it.” In 
cross-examination by counsel for accused she gave the 
following evidence :

Q. The man wore a dark gray suit? A. Well, it wa> 
a dark suit; it wasn’t a black suit. Q. Do you remem
ber the exact kind of moustache the accused had? A. II • 
had a sandy moustache.

This description of the map by the prosecutrix was 
given as part of her evidence on the trial, not as a part ol 
the complaint she made. In answer to questions by coun
sel for the accused, Matheson stated that the prosecutrix 
said to him that the man who assaulted her had a mous
tache, that he was a powerful man, but he could not re 
member the description she gave of the man. The mother 
of the prosecutrix in answer to questions put by counsel 
for the accused gave evidence that her daughter said the 
man wore a dark gray suit and soft hat; that he was a 
“tall stout man with stout shoulders” ; that he had a “sandy 
moustache.”

The description of her assailant given by the prosecu
trix in her complaint, even when made somewhat more 
definite by the answers drawn from the witnesses by 
counsel for the defence, is of a very general character and 
contains nothing implicating the accused. The complaint 
only told of the attack and described the man who made 
it. Counsel for the accused cross-examined the witne s s 
to whom the complaint was made as to certain particulars 
not mentioned by them in the examination in chief. By i 
doing the accused made the answers his evidence and he 
cannot object that the trial Judge failed to tell the jury 
to disregard it: Phipson’s Law of Evidence, 6th ed. 471. 
476; Roseoe’s Criminal Evidence, 14th ed. 167 ; Oregon' 
v. Tavernor (1833), 6 C. & P. 280, at p. 281.

There can be no doubt that a rape was committed upon 
the prosecutrix. The state she was in when Matheson
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came on the scene just after the man had got away, the Man, 
evidence of the struggle on the ground, the marks of vio- ,.A 
lence on her throat and body, her torn and stained cloth
ing, all indicated the perpetration of the crime as told by Ul x 
her in her complaint to Matheson and afterwards to her 
mother. The sole question in the case comes down to this:
Is the accused the man who committed the crime?

The offence was committed on Friday, June 10. On the 
following Monday the prosecutrix saw the accused in How
ard’s garden, and, according to her evidence, immediately 
recognised him as the man who had assaulted her. How
ard is a provincial policeman and she was going to see 
him about the matter when she found the accused in con
versation with him. On the same day she and her father 
and Howard went out to where the accused was working 
on the railway. Howard engaged the accused in conver
sation so that the prosecutrix might hear his voice and 
get a good view of his face. After seeing the accused for 
the second time and hearing him speak she had no doubt 
as to his identity. At the trial she positively identified 
him as the man who had committed the offence. He had 
spoken to her when committing the offence and also after
wards. The night was clear and there was a street light 
about 40 yards away, so that she could see his features.
He was a foreigner with a peculiarity of voice. The ac
cused lived about 200 yards from the place where the rape 
was committed and the prosecutrix says that when he left 
her he went in that direction. The question of the iden
tity of the accused as being the guilty person was for the 
jury. I think the trial Judge sufficiently impressed upon 
the jury the gravity of the offence and the care they 
should exercise in arriving at their verdict. I do not think 
that the omission to tell the jury that the complaint was 
not evidence of the facts complained of and that they 
should not use it as such influenced them in arriving at the 
verdict they gave or occasioned any substantial wrong or 
miscarriage on the trial. Crim. Code, sec. 1019.

I think that no proper foundation had been laid in cross- 
examination of the prosecutrix for receiving the evidence 
of Lewis Spivak and his wife to contradict a previous state
ment of the prosecutrix, and that their evidence was prop
erly rejected: Phipson, 476, 479. The refusal of permis
sion to recall the prosecutrix in order to lay a foundation 
for the above evidence was a matter wholly in the discre-
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tion of the trial Judge and this Court would be very un
willing to interfere with the exercise of that discretion: 
Taylor on Evidence, 11th ed., vol. 11, para. 1477, at p. 1013; 
Middleton et al v. Earned et al (1849), 4 Ex. 241, 154 E.li. 
1200, 18 L.J. (Ex.) 433. Her statement which it was pn 
posed to contradict may, in so far as the record shew . 
have related to a matter not relevant to the issue.

I would answer question No. 1 as follows:—
It would have been prudent to charge the jury as sin

gested in the question, but in the circumstances of this 
case as above set forth the omission to do so did not in tin- 
opinion of this Court occasion any substantial wrong in- 
miscarriage on the trial.

To question No. 2 the answer should be, Yes.
To question No. 3, I would answer : The misstatement 

of the evidence, if any, was immaterial.
Question No. 4: In the circumstances it was a matter 

wholly in the discretion of the trial Judge.
Question No. 6 (a), (b) and (c) : In the circumstance 

of the case the charge was sufficient.
Question No. 6: This question is disposed of hy the 

answers to the foregoing questions.
Cameron. J.A.:—In this case the accused was indicted 

for rape, tried before Mathers, C.J.K.B., and a jury at the 
last assizes for this district, found guilty and sentenced 
to a term of 5 years in the penitentiary. Leave was given 
by the Chief Justice to the accused to appeal to this Court 
on the ground that the verdict of the jury was against 
the weight of evidence, under sec. 1021 of the Crim. Code, 
and certain questions were reserved for the opinion of this 
Court which are set out in the judgment of Perdue, C.J.M.

On the hearing of the appeal this Court dismissed the 
appeal against the verdict as being against the weight of 
evidence. The question of identity was the crucial point 
in the case. That was eminently a question for the jury 
upon which they were fully instructed to act with due 
caution and there is ample evidence to justify their finding.

The main question involved is the allegation that the 
Chief Justice did not impress upon the jury that they were 
not entitled to use the complaints made as evidence of the 
facts stated in them but merely as shewing that the conduct 
of the prosecutrix was consistent with her story in the 
witness box, and that it would be dangerous to act on the 
evidence of the prosecutrix unless corroborated.
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In the first place it is to be noted that the evidence Man- 
given for the Crown was only to the effect that a criminal A 
assault had been committed by a man unknown at the time 
to the prosecutrix. The prosecutrix says she saw his Rlx 
features and recognized him in Court. It was on her cross- s, 
examination that the description of the man was brought 
out, that he wore a dark suit and had a sandy moustache. ' '
So also in the case of Matheson, the constable, whom she 
saw a few minutes after the assault. On examination, she 
says she told him that a man had assaulted her and it was 
only on cross-examination that details of his description 
given by her were elicited. The same course was fol
lowed in the evidence of the mother and no attempt was 
made to bring out the description of the man until cross- 
examination. The details as so given, that he wore a dark 
suit, had a sandy moustache and was a tall stout man, are 
vague and general in themselves and not very much more 
liable to lead to identification than if it had been said that 
a man had committed the assault. But, apart from that, 
it would be strange if these details, brought out on cross- 
examination, should now be made a ground of objection 
by the accused. The Crown did not tender them in evi
dence. In the substance, all the evidence that the Crown 
offered was to the effect that a rape had been committed 
and that immediately after it the prosecutrix had made 
a complaint to two persons that it had been committed by 
a man who was unknown to her and not further identified 
except that she had seen his features and heard his voice 
and that by them she subsequently recognized him.

Now, we must consider the course of events at the trial.
There was no real issue raised as to the commission of the 
offence. In substance the only issue before the jury was 
that of identity and we must keep this in view in consid
ering the Chief Justice’s charge.

"Every summing up must be regarded in the light of 
the conduct of the trial and the questions which have been 
raised by the counsel for the prosecution and for the 
defence respectively.” [Rex v. Stoddard, (1909), 2 Cr. App.
R. 217 at p. 246.]

There can be no question whatever that in this case a 
rape was committed and that fact was not disputed. There 
was corroboration of that in the condition of the prosecu
trix’s clothing, the scattering of the parcels she was carry
ing at the time, the loss of her purse, the condition of the
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Man. ground and other surrounding circumstances as to all of
Cjt which there was and could be no question. The prosecu-

— trix’s story as told by her on examination in chief was in 
itu fact fully corroborated. Thus the risk of accepting her 

8<'ii«aba. story without corroboration did not arise. Wigmore on 
Evidence, para. 2061 at p. 2757 says:—“At common law, 

1V the testimony of the prosecutrix or injured person, in the 
trial of offences against the chastity of women, was alone 
sufficient evidence to support a conviction ; neither a second 
witness nor corroborating circumstances were necessary.

In The Queen v. Lillyman, [1896] 2 Q.B. 167, 65 L..T. 
(M.C.) 195, it was established that evidence of complaint 
was admissible and that particulars of it may be given and 
it was held that the Judge should impress the jury that 
they were not to make use of it as evidence cf the fad- 
but only to shew the consistency of the prosecutor and 
negativing consent. In The King v. Osborne, [1905] 1 K.B. 
551, at p. 561, 74 L.J. (K.B.) 311, it was held that, in sexual 
cases, the Judge should be careful to inform the jury that 
the statement made by the prosecutrix is not evidence ol 
the facts complained of and must not be regarded by them, 
if believed, as other than corroborative of the compla-n 
ant's credibility and, where consent is in issue, of the 
absence of consent.

No doubt this is the general rule but its application red 
on the circumstances of each individual case. In this 
present case, there was no necessity to tell the jury tba
the statements made by the prosecutrix were not evidence 
of the fact of criminal assault. It would have been super
fluous to do so. There was ample corroboration of that 
fact outside the statements she made and on that quest ion 
there was no issue. It was not disputed. It is impossili' • 
to conceive that the jury were in any way misled on that 
point by anything the Chief Justice said or omitted to say. 
There was no room for doubt. The only question left for 
the jury to decide was that of the identity of the accusée! 
with that of the man who committed the offence. This 
case differs from most of those of this kind reported in that 
the accused was unknown to the prosecutrix at the time. 
Her recognition and identification of him were made in his 
presence subsequent to the commission of the offence ;r 
the finding of the jury on that point was unquestionable 
determined by them alone. I cannot imagine that the 
details given by Crown witnesses on cross-examination by
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counsel for the accused had the slightest influence on the 
minds of the jury. It is no doubt the case that the Chief 
Justice at the trial would have put himself on the sate 
side by giving the standard instructions in such cases, but 
it seems to me they were not necessarily called for in this 
case. In any event this Court is not to set aside this con
viction or order a new trial unless some substantial wrong 
or miscarriage has been occasioned by reason of what 
has been objected to and I cannot sec that such wrong or 
miscarriage has taken place. The trial Judge’s charge 
must be regarded as a whole and in the light of the conduct 
of the case at the trial. He gave the accused fair consid
eration in his directions to the jury and more especially 
on the issue of identity upon which he solely relied.

I agree with the judgment of the Chief Justice of this 
Court which I have read and would answer the questions 
reserved as indicated therein.

Fullerton, J.A.:—I have had an opportunity of perusing 
the judgments of the Chief Justice and of Cameron, J..

id I agree with their conclusions and with the answers 
.0 the several questions in the reserved case as set out in 
the judgment of the Chief Justice.

Appeal dismissed.

maas v. McMahon,

Alberta Supreme Court, Appellate Division, Scott, CJ„ Stuart and 
Beck, JJ.A. November 3, I Hit.

Frai » ami Décrit (§ III—12)—Exchange of rf.al estate—Fracdvi.ent
MISREPRESENTATION AS TO VALVE—FINDING OF TRIAL JviHiE—
Question of fact—Conflicting opinions—Appeal.

It is only In exceptional circumstances that an Appellate Court 
will interfere with the finding of fact of the trial Judge, on con
flicting opinions as to the value of property and fraudulent mis
representation as to such value, in an exchange of properties.

Landlord and Tenant (8 IIE—35)—Assignment of grazing Lease-
Consent of Crown necessary—Consent not outained defore
TENDER OF ASSIGNMENT—ACTION TO RECOVER CONSIDERATION—
Action premature.

If a lessee enters into an agreement to assign a lease for a 
valuable consideration, but the lease is only assignable with the 
lessor’s consent, he cannot sue for the consideration on a mere 
tender of the assignment without having first obtained the con- 
eat The fact that the Crown is the lessor does not make the 

obtaining of such consent unnecessary.

Appeal by plaintiff from the trial judgment in an action to 
recover damages for deceit in connection with the sale or ex-
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change of certain properties, and also for the balance of the 
purchase price which was payable in money. Affirmed.

F. Ford, K.C., for plaintiff.
II. W. Menzie and A. L. Smith, K.C., for respondent.
The .judgment of the Court was delivered by
Sir art, J.A. The plaintiff sued the defendant for damages 

for deceit in connection with a sale or exchange of property ami 
alleged that the defendant had fraudulently misrepresented the 
value of the property, situate in British Columbia and in the 
State of Washington, which was to be transferred by the defen
dant to the plaintiff in partial payment for property to be trans
ferred from plaintiff to defendant.

The trial Judge refused to find the defendant guilty of any 
fraud. It seems to me that if there is one case in which an 
Appellate Court ought to refuse to reverse such a finding il 
would be one like the present, where the statements complained 
of relate to the value of property. Of course the value of the pro
perty is a fact and I do not say that there could be no case 
where such statements could be found to be fraudulent. Hut 
where so much depends on opinion and where the trial Judge has 
before him, as he had here, evidence of conflicting opinions, some 
of which corroborate the statements complained of, it would he 
exceedingly improper in my opinion to reverse his acquittal of 
the defendant and make a finding of fraud. See Norton v. Lord 
Ashburton, [1914] A.C. 932, at p. 957, where Haldane, L.C.. 
said: “The Judges of the Court of Appeal appear to have taken 
some such view, with this difference that they found actual 
fraud. I think, as I have already said, that it is only in excep
tional circumstances that judges of appeal who have not seen 
the witness in the box, ought to differ from the finding of fact 
of the Judge who tried the case as to the state of mind of the 
witness.” Obviously by “the witness” he there referred to the 
defendant accused of fraud.

The trial Judge accepted the defendant’s statements as to 
how the Port Angeles property was put in and if that story is 
true there could be no fraud. Neither, if it is true, could I see 
any ground for compensation on the ground of failure of con 
sidération. If the story is true, and I think we must accept it 
here as true, the plaintiff himself accepted the lot blindly, as 
the defendant had done before him, and took a chance on its 
meeting satisfactorily the difference in price, amounting to $600. 
which was theretofore preventing him arriving at a bargain.

I would, therefore, dismiss the appeal so far as the action for 
damages is concerned.
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The plaintiff also sued for the balance of the purchase-price 
which was payable in 1 >ney and this claim was also dismissed 
on the ground that the action was premature. The defendant did 
not object to carrying out the agreement and was indeed appar
ently anxious to do so. Hut the trouble arose over the question 
whether or not the plaintiff had done all that he was bound to 
do under the agreement in the way of conveyancing before the 
defendant could be called upon to pay. The plaintiff maintained 
that he had done so and was entitled to be paid while the defen
dant contended that the plaintiff was still in default with regard 
to conveying title. This necessitates an examination of the fact4.

The agreement was signed on October 2, 1918. By it the 
plaintiff agreed to sell certain chattels and also certain real 
estate consisting of a number of parcels. With respect to some 
of these there was no trouble. The parcels about which the 
dispute arose are two Dominion grazing leases and a certain 
quarter section belonging to plaintiff’s sister, whose name was 
Ebel. The price of the whole was to be $27,000, of which 
$111,000 was to be paid by the transfer of the British Columbia 
and Washington property above referred to, $3,372 by the 
assumption of certain mortgages, $1,000 in cash at the date of 
the agreement, $2,000 “about the 12th October, 1918,” $1,000 
“when the Ebel transfer has come through in order,” $1,000 
“when all transfers and assignments have been completed in 
this deal,” and the balance of $6,128 in three equal annual in
stalments in the month of December in the years 1919, 1920. 

d 1921.
The agreement was in one of the usual printed forms adopted 

in the case of the sale of land upon the instalment plan and 
contains the usual covenant on the part of the vendor to convey 
“to the purchaser the said parcel (.sic) of land by deed of trans
fer” “on payment of the said sum of money with interest as 
aforesaid in the manner aforesaid.” Obviously this was incon
sistent with the provisions above referred to in regard to the 
payment of $1,000 “when the Ebel transfer has come through 
in order” and the payment of $1,000 “when all transfers and 
assignments have been completed in this deal.” As. these 
former provisions stand it is clear that pure credit would have 
had to be given for the 3 annual instalments making up the 
balance of $6,128. But there were afterwards added in type
writing at the end of the agreement certain stipulations shewing 
that, while certain of the numerous parcels were to be trans
ferred absolutely to the defendant immediately, certain other 
transfers were to be held for a time in escrow. For instance
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Alta. there is tliis clause. “All instruments re 11. Maas, property in 
App djv Etzikom to be made right away cd in escrow in the Union

___ Rank at Etzikom ami turned over to Mr. McMahon when tb
Mws December 1st, 191!), payment lias been satisfied.” And als 

McMahon, there is this clause “The Ebel property to be transferred t*>
---- Mr. McMahon and held in bank in escrow for two years until

11,111 1 ' December 1st, 1920, payment is made.” And also this clause,
“The transfer covering the Henry Maas half section to be mad- 
right away to Mr. McMahon and held by the bank in cser<>. 
until the final payments are made as per this agreement - 
sale. ’ *

These latter provisions shew what was meant by the stipula 
tion above referred to that $1,000 was “to be paid when all 
transfers and assignments have been completed in this deal.' 
It meant that while some transfers were to be delivered abso 
lutely others although completed as to execution were to lx 
held in escrow as security to the vendor.

Then the subject of security for the deferred payments w.r 
brought up again within a few days of the execution of tin- 
agreement. On October 4, i.c., two days afterwards. Sergeant 
the conveyancer at Etzikom who drew the agreement, wrote to 
the defendant saying that the plaintiff’s wife was worried about 
the $6,000 odd balance and suggesting a mortgage back. The 
defendant replied on October 7, reminding Sergeant that the 
transfer “for the homestead and preemption” were to remain 
in Etzikom in the bank until final payment in full. This seems 
to have been satisfactory and on December 10, 1918, a docu
ment evidencing a deposit in escrow with the transfers spoken 
of as attached was signed by the parties and left with the bank 
in Etzikom.

The action was begun on March 29, 1920, and in the state
ment of claim it is alleged that default had been made in in
payment of the two separate deferred sums of $1,000 each above 
referred to, and in the payment of the first of the three instal
ments into which the balance of $6,128 was divided, which was 
due on December 1, 1919.

Inasmuch as the agreement contained an acceleration clause 
making the whole purchase due upon default in payment of 
any instalment, the plaintiff sued for the whole of the price 
agreed to be paid in money.

It was never suggested that the contract was separable. 
There was one purchase price for all the property to be con
veyed. There was just one piece of property of which this 
was not true. A few days after the execution of the agreement

1^73
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the defendant interviewed Sergeant and a clause was inserted 
in the agreement, apparently with plaintiff’s assent, that if 
“the Ebel deal” did not go through, by which was apparently 
meant if Maas did not get title to certain property to which 
title was to be obtained by ‘‘the Ebel transfer” the sum of 
$1,000 was to be deducted from the price. The document is 
ambiguously worded but this is apparently the meaning of the 
added clause. But aside from this there is no doubt that there 
was one purchase-price for the whole property.

Now among the parcels of property to be conveyed by the 
plaintiff were the two Dominion grazing leases. The plaintiff 
held these parcels covering 2200 acres under lease from the 
Dominion Government. The regulations under which they 
were held provided that they should not be assigned without 
the assent of the Crown and not in any case to an alien. The 
defendant was an alien. This possible difficulty was made 
known to the plaintiff. It was proposed to avoid it by incorpor
ating a company to which the assignment could be made. To 
this the plaintiff assented but the incorporation took time. This 
caused delay. But delay was also caused by the plaintiff going 
down to Minnesota to live and leaving no one in Alberta pro
perly instructed and authorised to represent him. As a matter 
of fact the Department of the Interior never approved of the 
assignments of the leases until a month or two after the com
mencement of the action. The defendant had gone into posses 
sion, however, in the meantime. There is a mass of confused 
correspondence in which the plaintiff blamed the defendant for 
delay in making his payments ami in which the defendant and 
his solicitors pointed out that the necessary transfers and 
assignments had not been produced.

Really the only question involved is whether on March 29, 
1920, when the action began, the plaintiff had done all that 
he was bound to do before demanding payments from the 
defendant.

In my opinion it is clear that he had not. The plaintiff 
agreed to assign the leases but there can be no question that 
this meant the giving of a valid and effective assignment. The 
restriction upon assignment without leave of the Crown was a 
possible difficulty in the way of the plaintiff fulfilling his agree
ment. which it was his duty, and not the defendant’s, to remove. 
11c had taken the leases on that condition. He had to do the 
assigning and it was to him that consent had to be given. 
•Surely it was for him to obtain that consent. There appears 
throughout to have been something very closely approaching

21-62 D.I..B.
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perversity in the plaintiff’s attitude. At one stage he actually 
refused to execute the assignments at all until the defendant 
had secured from the government a consent in advance that 
he should do so.

If a lessee enters into an agreement to assign a lease for i 
valuable consideration but the lease is only assignable with 
the lessor’s consent, certainly no one would suggest that he 
could sue for the consideration on a mere tender of the assign
ment without having first obtained that consent. And the fact 
that the lessor is the Crown can make no difference. The obtain 
ing of the consent of the Crown is not merely a sort of registra 
tion. The fact that the Crown is represented in a Government 
office and that the assignments had to be sent there for approval 
and consent does not by any means make that office a registr,
1 ion office as in the case of the Land Titles Office where trail' 
fers are to be registered.

Then there is the very strange circumstance that the plain 
tiff never produced, even at the trial, any executed assign 
merits of the leases or consent thereto by the Crown. Il ; 
true that it was asserted that he had signed them and sent 
them to some‘one but why that some one was not called to pro
duce the documents seems to me a little difficult to understand. 
Certainly it was not proven that the defendant or his solicitor- 
had them in their possession. The reference to copies in lIn
let ter to Gardiner is too uncertain and ambiguous to rest any
thing upon. And admittedly that letter was long before tin* 
assent of the Crown had been obtained.

If this were an action for specific performance against a de
fendant who refused to carry out his bargain it might he 
possible to overlook the fact that, the Crown’s consent had lint 
been obtained when the action was begun. But the whole con
test in the case is over the very question whether when the action 
was begun the defendant was in default for not “making his 
payments.”

It was suggested that, an assignor of a government, lease ought 
not to be obliged to execute such an assignment and to send i* 
to Ottawa and have consent given and the assignment there 
recorded so that the Department would thereafter look upon 
the assignee as the holder of the lease before payment of I In- 
consideration had been made because if default were made in 
payment the assignor would be without security other than I In* 
personal responsibility of the assignee. No doubt the distance 
makes it more difficult to arrange such a matter than in the 
case of an ordinary lease of private property, but the assignee
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is as much entitled to protection as the assignor and obviously 
the only thing to he done is to entrust the documents to a 
responsible solicitor or hanker and to inform the Department 
that the final delivery and effectiveness of the assignment is 
by agreement to depend upon payment of the consideration. 
Most of the difficulty here obviously arose from the strange 
reluctance of the plaintiff to have any capable and responsible 
person act for him when he was away in the States and sick and 
utterly unable to act for himself.

Then with regard to the Ebel property much the same situa
tion existed. This was a quarter section belonging to a Mrs. 
Ebel, a sister of the plaintiff, who lived also in Minnesota. She 
had to transfer to her brother, the plaintiff, who had then to 
transfer to the defendant. The sum of $1,000 was to be paid 
“when the Ebel transfer bas come through in order.” The 
subséquent clause shews that this meant a transfer to McMahon 
which he could register.

Alla.

App. Dlv.

McM aiiox. 

smart. 3.K.

Now the next strange thing about this matter is that there 
was never presented to the Court any proper evidence even 
that the Ebel to Maas transfer had been executed and 
registered. The plaintiff, indeed, so stated in his evidence 
orally but there was no certificate of title or even abstract pro
duced. The fact that the certificate may have been held in 
escrow by the bank at Etzikom did not prevent its production 
or subpoena duces tecum. There is no admission by the de 
fendant or his solicitors, that I can find, that this title was in 
proper shape. All this is before we reach the necessary Maas 
to McMahon transfer. This was not produced at the trial 
for the Court to decide whether it was in proper form and 
there is no reason given why it was not. There is, with re 
spect to it also, no admission that it was in proper form.

This being so, it is beyond my comprehension to understand 
how the plaintiff can claim that lie has proved default on the 
part of the defendant in respect to the Ebel transfer.

These matters arc all that are involved in the case and there
fore it seems clear that there is nothing to do but to dismiss 
the appeal in respect of the money payments also.

The appeal should be dismissed with costs.

Appeal dismissed.
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Can. LECLERC V. THE KING.

Ex. C. Exchequer Court of Canada, Audcttc, J. December 7, 1920.

Chow if ( § III—25 )*—Govern m knt railway—Liability as common
CARRIER—FaILVBK. OF UOOI1H SHIPPED TO BEACH DESTINATION
Damaueh—Measvre of—Exchequer Co cut Act, sec. 20.

Owing to the negligence of the employees of the Canadian 
Government Railway, a car of potatoes shipped from St. Chari, 
to Viger station. Montreal, failed to reach Montreal within a 
reasonable time and never reached its destination (Viger stationt 
under circumstances which if the case were one between subject 
and subject, would render the railway liable in damages for a 
breach of the contract of carriage. The Court held that it wa 
unnecessary to decide whether the Crown could now be a common 
carrier or aot becaeee the petitioner in his petition had alleged !1 
he had suffered the damage occasioned "par la faute negligence et 
imprévoyance” of the employees of the railway, and so brought the 
case under the operation of sec. 20 of the Exchequer Court Act. 
R.S.C. 1906, ch. 140, the Crown was liable under that section with 
out reference to any liability as a common carrier. In measuring 
the compensation the Crown was entitled to the benefit of a clau •• 
in the bill of lading that “the amount of any lose or damage foi 
which the carrier is liable shall be computed on the basis of tli 
value of the goods at the place and time of shipment under the 
bill of lading.

[The Queen v. McLeod (1883), 8 Can. 8.C.R. 1; The Queen v 
Meh'artanc (1882), 7 Can. S.C.R. 210; Lavoie v. The Queen (1892). 
3 Can. Ex. 90; Vi pond v. Furness Withy Co. (1910), 35 D.L.R. 27''. 
54 (’an. S.C.R. 521, and annotation at p. 285 thereto referred to . 
to whether the Crown can be a common carrier.]

Petition of Kiuht to recover damages caused by delay in 
transportation of potatoes from St. Charles de Del léchasse to 
Montreal.

./. A. (Sailnr, K.C., for suppliant.
A. Seviyny, K.C., for respondent.

At dette, J.:—The suppliant, by his petition of right, seeks 
to recover the sum of $971 as representing the alleged loss 
suffered by him in forwarding, by the Canadian Government 
Railway, a car of potatoes from St. Charles de Helléchasse 
P.Q., to Montreal under the following circumstances.

The suppliant having secured a car from the station master 
at St. Charles, loaded the same at the siding, with 674 bags of 
potatoes of 901 bs. each—each bag being weighed as it went on 
board. The loading being completed, on September 30, 1919. 
he went, accompanied by witness Lapointe, who had weighed 
the potatoes, to the station and asked the station master for a 
bill of lading—and at the same time placed on the agent’s desk 
a slip of paper giving both the weight of the potatoes and the 
number of the car. The letter “N” on such slip stood before
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the figures representing the number of the car, and the letter 
“P” (for poids-weight) stood before the figures representing 
the weight.

The agent then prepared the bill of lading, and handed to 
Leclerc the document filed as Ex. 1, whereby he acknowledged 
having received the potatoes from Leclerc, at St. Charles, on 
September 30, consigned to Gustave Brossard, with destination 
to Viger Station, Montreal, and placed upon the bill of lading, 
Ex. 1, as the number of the car, the figures representing the 
weight of the potatoes. Hence the present action.

The documents, constituting the contract of carriage in the 
present case, were prepared by the agent, and when Leclerc 
was handed Ex. 1, he placed it in his pocket without looking 
at it.

Leclerc contends that having enquired from the agent when 
the potatoes would reach their destination, he was told that 
the car should or would be in Montreal somewhere around 
October 3, and he went to Montreal for that date with the object 
of taking delivery with his consignee.

However, the agent denies having told him when he thought 
the car would be in Montreal, and says that Leclerc told him 
the number of the car and gave him the wrong figures.

Upon this latter point, both Leclerc and Lapointe, the latter 
a disinterested witness, swear positively that the slip of paper 
was duly handed to the agent, and I accept their testimony in 
preference to that of the agent; because, when in the witness 
Imx, although shewing honesty of design, he disclosed a very 
had memory, especially in respect of what I might call the 
McCarthy enquiries and telegrams.

The car of potatoes left St. Charles on the following day, 
which was October 1, 1919, and having reached Chaudière 
station, a comparatively short distance from St. Charles, it 
remained there according to some evidence until October 6. 
on account of the difficulty resulting from the wrong number 
on the bill of lading.

In the meantime Leclerc had gone to Montreal and several 
times each day had been enquiring at the Clave Viger «talion, 
at the freight offices at Bonaventure station, at the freight 
offices of the Intercolonial Railway, the Grand Trunk, and the 
t anadian Pacific Railway, but he could obtain no knowledge 
of the ear in Montreal. He then telephoned from Montreal to 
llie agent at St. Charles de Bellechassc for the right number of 
the car, and was again given by the telephone the weight num- 
ls-r. Leclerc said he knew the right number and took it that

Can. 
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the agent was giving the wrong number. He then on October 
(i sent a telegram (Ex. “A") to the agent asking immediate!\ 
for the number of the car, and on the 7th the agent sent tin 
right number, and that telegram was received by Leclerc, at 
Montreal, on the morning of the 8th.

Leclerc then went again to the Place Viger station, to Bona 
venture station, etc., but again was told they did not have tin- 
car. lie and Brossard again and again went to the station and 
freight offices, and finally on the Saturday, being discouraged, 
he left for his home, at St. Charles, giving the address of the 
consignee at the freight office. Leclerc arrived at St. Charles 
on Saturday, the lltli, in the evening, and next day agent 
Rheaume and Leclerc met at church. The evidence as to how 
the conversation which then took place arose, is somewhat con
flicting, but in the result, it amounts to the agent telling 
Leclerc he had better take delivery of his car and make a claim 
if he suffered damages; but Leclerc said, I need not bothev 
about it, Brossard, the consignee is in Montreal, and they art- 
going to pay me for that car. Ilis patience by that time had 
graduated down to its minimum and perhaps not without some 
justification.

The suppliant says that on the Wednesday or Thursday fol
lowing (the 15th or the 16th) he was advised by agent Rheaume, 
at St. Charles, that the car had been traced and that he could 
find it in Montreal.

Brossard, the consignee of the potatoes, confirms Leclerc as 
to all of these enquiries at the railway freight offices, but some 
difficulty appears to have arisen as to Brossard’s address—u 
matter which will be hereafter referred to. Brossard, however, 
testifies he went to Viger station every day up to October 20.

Then, on October 10, witness McCarthy, an employee of the 
Intercolonial Railway, at Montreal, and agent of the Canadian 
Northern Railway at Montreal wharf, received the bill of lading 
or waybill, and testifies that at the time he received the way-bill 
he supposed the car was likely at Pointe St. Charles (Mont 
real) but he did not actually know. Witness McCarthy saxs 
he then endeavoured to locate Gaston (not Gustave Brossard) 
Brossard, the consignee, but seeing he could not succeed, lie 
wired the station agent at St. Charles de Bellechasse (Ex. “("’) 
for Gaston Brossard’s address. After several enquiries Gus
tave Brossard was found on the 20th, and according to McCarthy 
he then refused delivery of the potatoes, as endorsed upon the 
document—because, says Brossard, he did not want to sign 
before seeing the car, and because the price of potatoes had then
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gone down. The evidence is conflicting upon this point. The 
railway official endeavoured in part to escape liability upon the 
ground that they could not locate the consignee, but it must 
not be overlooked that they were trying to find Gaston Bros 
sard and not Gustave Brossard. A messenger had been sent 
to the place where the consignee was working, and upon enquiry 
was told they had no Gaston Brossard in their employ. More
over, as the destination of the car was entered upon the bill 
of lading, would it not appear, as a primary duty of witness 
McCarthy, to notify the freight office at Vigor station, of the 
arrival of the car. llad that been done, it is obvious that Bros
sa rd would have been notified l>efore the 20th, as he kept 
enquiring daily at that station, the destination of his car.

Upon Brossard refusing delivery on October 20, the potatoes 
were sold without any notice to the consignor, and the sum of 
$.'>17.52 realised by such sale, from which the freight, $114.20, 
and demurrage of $55 were deducted, leaving the sum of 
$348.32 which was tendered the suppliant in settlement, and 
he refused it, standing by his rights for the full value of the 
potatoes.

1 must not overlook mentioning that we also had in the case 
the hyper-expert who testified as to what might have happened, 
and as to what might not have happened to the potatoes while 
in transit at that season. However, this speculative evidence 
has no bearing upon the gravamen of this act ion.

In the result I must find that the car in question never 
reached its destination, Viger station, Montreal. It is true 
witness McCarthy when pressed to locate the car at certain 
ilates, tried to explain that the car might not have gone to 
Viger station on account of the Canadian Pacific Railway em
bargo, on account of congestion. From his evidence, it must 
be found that while that year there had existed intermittent 
embargoes, he did not know positively whether the embargo 
was in force at the very time in question. Moreover, if there 
was such an embargo, it should have been proved in the regular 
manner.

The wrong number was placed upon the document prepared 
by the St. Charles agent, and it was his duty to ascertain the 
right number before placing it on the bill of lading or way
bill, even if the document had been prepared by the consignor.

The evidence does not clearly disclose at what date the ca.* 
actually reached Montreal. On October 10, witness McCarthy, 
who received the bill of lading, testified he thought the car was 
at Pointe St. Charles, but he was not sure—as he might very
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well and very likely receive the way-hill or bill of lading even 
liefore the arrival of the car. The consignee w'as only notified 
on the 20th. On Octolier 15 or 16 the consignor was notified 
at St. Charles de Hellechasse that the ear had reached Mon! 
real.

Did this ear of potatoes reach Montreal within a reasonable 
time I What is a reasonable time depends upon the circum 
stances of each ease. It was known to all concerned that tie- 
ear in question was loaded with perishable gisais, and then 
fore that all due urgency and efforts should have been made In 
the railway officials to forward the ear to its destination with 
all due speed. Tiki much seems to have been taken for granted 
in allowing the ear to remain at Chaudière up to the titli. It 
it took all of that time to transport potatoes over a distance or 
about 2(H) miles, railways would thus defeat their utility.

The wrong number was placed upon this bill of lading I,, 
the railway official, and he admits, in his evidence, it was Im 
duty to corroborate and ascertain if the mtmlier was corre. ■. 
The name of the consignee on the bill of lading is Gustave 
Itrossard, and it was wrongly placed upon the notice to he 
served upon him. Gaston Itrossard was the person sought, and 
not Gustave Itrossard. The ear did not reach Montreal within 
a reasonable time under the circumstances, and in fact never 
reached its destination, Viger station, Montreal.

Upon the facts, if the ease were one between subject and 
subject, the respondent would be liable in damages for a breach 
of the contract of carriage. Itut in view of the decisions in 
this Court of The Quern v. McLeod (1883), 8 Can. S.C.K. 1, f I 
lowing The Queen v. McFarlane (1882), 7 Can. H.C.ll. 216, and 
l.m-oic v. The Queen (1892), 3 Cun. Ex. 96, holding that the 
Crown cannot be a common carrier, it would lie necessary for me 
to consider whether those decisions have not become obsolete I» 
fore I could find liability in respect of the contract of earri;e.re. 
(See annotation to report of Viponil v. Fumess Withy Co., 35 
D.Ij.H. 285.) However, I am relieved from any necessity of 
considering the case on the theory of carrier’s liability by the 
fact that by his pe lion the suppliant alleges that he suffers 
damage occasioned “par la faute, negligence et imprévoyance'' 
of the employees of the railway, and so brings the ease within 
the operation of sec. 20 of the Exchequer Court Act.

It is mentioned in the evidence that the potatoes cost $1.25 
a bag at St. Charles, and were sold at Montreal for $1.50. 
However, under the terms and conditions of the bill of lad it
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“the amount of any loss or damage for which the carrier is 
liable shall be computed on the basis of the value of the goods 
at the place and time of shipment under the bill of lading.” 
(Hetty v. The C.PM. <’o. (1917), 22 C.R.C. 297, 40 O.L.R. 200.

The suppliant loaded his car partly with some of his own 
potatoes and partly with potatoes he had bought at $1 a bag. 
I will accept that figure.

He also charged for his board at Montreal, but I fail to see 
the necessity of a consignor following his goods to their destin
ation and therefore disallow such charge.

The suppliant is therefore entitled to recover the sum of 
$674. with interest (St. Louis v. The Queen (1896). 25 Can. 
S.C.R. 649, at p. 665, and Laine v. The Queen (1896), 5 Can. Ex. 
10:i) thereon from the date at which the petition of right was 
left with the Secretary of State (a date which may hereafter 
lx* established by affidavit) to the date hereof, and with costs.

J udy mc n t accord incj'nj.

HEX v. 8TKKVKS; KX PARTE COHEN.
New Brunswick Supreme Court, Appeal Division, Hazen, C.J..

McKeown, C.J., K.B.D., and Grimmer, J. April 22, 1921. 
Certiorari (81A—0) Intoxicating Liquor Act 1010, Ml. <li. 20—Con

viction for Offence under, by Magistrate—No Evidence before 
Magistrate of Offence having been Committed—Jurisdiction of 
Court of King’s I tench to Ornish—Right to Certiorari taken 
away by Statute.

Where certiorari has been taken away by statute as under the New 
Brunswick Intoxicating Liquor Act 19lfi. ch. 20. the Court of 
King's Bench has no jurisdiction to examine us to whether 
there was sufficient evidence on which the accused should have 
been convicted, nor to determine as to the degree and sutllr- 
iency of the evidence and the credit due to the witnesses, if 
there was any evidence on which the Magistrate could convict, 
but if there is no evidence whatever before the Court, or if the 
evidence Is so palpably insufficient and inadequate as to be 
valueless the Court may quash the conviction.

I The King v. Limerick; Ex parte Dewar (1916), 31 D.L.R. 226. 
44 N.B.R. 233; The King v. Vroom; Ex parte McDonald 
(1919), 46, D.L.R. 494, 31 Can. Cr. Cas. 316, 46 N.B.R. 214, 
followed.]

APPLICATION made to Crocket, J. for a writ of cer
tiorari and an order nisi to quash a conviction made by a 
Police Magistrate, and which he referred to the Appeal 
Division, ('rocket, J., advised to quash the conviction.

A. A. Allen shews cause against an order nisi.
E. Allison MacKay, contra, in support of the order.
The judgment of the Court was delivered by
McKeown, CJ„ K.B.D.:—On application duly made to
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N.B. Crocket, J., he ordered that a writ of certiorari issue to
8.C. the Police Magistrate of the City of Moncton directing 

the return of a certain conviction entered in the police
Rn court in said City of Moncton together with the proceed

Stekvbh:
Mx Parti:

ings on which the same was based, and an order nisi to 
quash the same was made returnable therewith. Upon 
return of the said writ and order before Crocket, J„ he

m, tn.wn. c.j. has referred the matter to this Court for advice.
The return shews that on August 25 last, a conviction 

was entered against the applicant Cohen upon a charge 
of unlawfully having in his possession at the city of Mom 
ton in the county of Westmorland on August 18, 1920, :i 
quantity of intoxicating liquor in a place other than the 
dwelling house in which he resided, contrary to the pro
visions of the Intoxicating Liquor Act, 1916, (N.B.) eh 
20, and for such offence it was adjudged that the said 
Cohen forfeit and pay the sum of $50 and costs amount
ing to $2.50, and in default of such payment that he be 
imprisoned in the common gaol at Dorchester in the count y 
of Westmorland for the term of 3 months, unless the said 
sums should be sooner paid.

Two grounds were stated for the issue of the writ as 
follows:—1. That the information and conviction in this 
case does not contain nor allege any violation of the Intox
icating Liquor Act of 1916. 2. That the Magistrate acted 
wholly without jurisdiction in making the said conviction, 
as there was absolutely no evidence given before the said 
Magistrate at the said trial that the defendant committed 
any offence whatever against any of the provisions of the 
Intoxicating Liquor Act, 1916.

The Judge has referred the application to this Court on 
the second ground stated above.

It is claimed by the applicant that no evidence at all wa 
adduced before the convicting Magistrate by which his 
guilt was established or from which it could be inferred, 
and in order that the matter may be clearly understood, 
I think it well that the testimony submitted in the Mag
istrate’s Court should be herein embodied in its entirety. 
Only one witness was called to prove the offence. Her evi
dence is as follows:—

“Ethel Edgett, sworn. I am the wife of Percy Edgett 
of the city of Moncton, blacksmith. I live at 39 Wesley 
St. with my husband. My husband’s blacksmith shop is 
on the west side of Wesley St. I know Isadore Cohen to 
see him. I seen him on the 7th day of August, instant.
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It was Saturday. I seen him in an alley between my hus
band's blacksmith shop and the meat market. I watched 
this boy and I seen him drive down Wesley St. and he 
turned in this alley by my husband’s shop. I would judge 
he was driving a horse not a pony. I seen him in this al
leyway. I asked him if he had a parcel there for Mr. Kd- 
gett my husabnd. He said he did have. I said ‘1 will take 
it.' He handed me a parcel. He got it from under the 
seat of the wagon.”

No other witness was called or sworn. An adjournment 
was had until August 25, and on the reassembling of the 
Court, all parties being present, no defence was offered, 
the applicant was found guilty, and the fine above indi
cated was imposed with costs, with imprisonment in de
fault of payment.

I think it must be admitted that the evidence before the 
committing Magistrate did not establish the offence 
charged, and also that there is nothing in the testimony 
submitted, from which the guilt of the accused can be 
inferred. It therefore appears that the Magistrate, hav
ing jurisdiction over the offence charged and over the of
fender as well, has found the accused party guilty and has 
sentenced him to fine and imprisonment without any evi
dence pointing to his guilt. The question is—will this 
Court interfere by way of certiorari and will it set aside 
such convicton so made ?

A situation similar in principle was dealt with by this 
Court in the case of The King v. Limerick, ex parte Dewar 
(1916), 31 D.L.R. 226, 27 Can. Cr. Cas. 309. 44 N.B.R. 233, 
in which it was held that the evidence taken by a steno
grapher in proceedings again Dewar and others for an of
fence against the Canada Temperance Act R.S.C. 1906 ch. 
152, could not be read or considered, because of the omis
sion to swear the stenographer as required by sec. 683 of 
the Criminal Code and amendments. White, J„ who with 
McLeod, C.J., and Grimmer, J. composed the Court of Ap
peal said in his judgment, at pp. 226, 227:— z

"As the statute provides a form of conviction it is now 
no longer requisite, as it was in former times, that the evi
dence shall appear in the conviction itself. But it still re
mains essential that there shall be a proper record of the 
proceedings, including evidence, in order that the Court, 
when the validity of the conviction is in question, may 
have such record before it in order to determine whether 
the conviction should be sustained or quashed ... In the
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case now before us there is, in elfect, no evidence at all; 
because what is alleged to l>e evidence lias not been record
ed and verified in the mode prescrilied by the statute."

Grimmer, J., at p, 22!) of the report observes:—"The cxi- 
dence has not lieen taken as provided by law, and is then 
fore not evidence at all, and there is nothing upon which 
the Magistrate can found his conviction, and the same mu • 
be quashed."

Tlie conviction was accordingly set aside.
The exclusion of the evidence taken by the stenographer 

in the case above mentioned, left the Court without any te 
timony at all before it to substantiate the conviction; and 
while in the case now before us there is evidence of certain 
acts on the part of the defendant, yet I think it must lie 
admitted that the guilt of the accused cannot be deduced 
or inferred from the testimony given by Mrs. Edgett and 
quoted above. I can see no difference in principle between 
entering a conviction with no evidence whatever to support 
it, as in the Dewar case, and a case like the present, in 
which whatever testimony there is, has absolutely no evi 
dential value in support of the complaint.

When proceedings of an inferor tribunal are brought 
before this Court in obedience to a rule for certiorari, I 
think we arc justified in dealing with them in the wax- 
indicated by Strong, J., in the case of In re Melina Trep- 
anier (1885) 12 Can. S.C.R. Ill, where that Judge says, 
at p. 129:—

“In Ontario, in many cases, a single Judge, sitting as 
a Court en banc and exercising the powers of a Court in 
hanc, has issued a writ of habeas corpus, accompanied by 
a writ of certiorari, anil having undoubted power to do so 
has quashed convictions. In such cases it is no excess of 
jurisdiction in the Court to look at the depositions regularly 
before it and see if there is any evidence of the olTcnro 
charged—not re-hearing the case, ns on appeal, for, no 
matter how strong the evidence may lie for the prisoner, 
no matter what the preponderance may be against the 
prosecution, if there is any evidence whatever, the Court 
will refuse to interfere with the conviction."

After .he Canada Temperance Act was amended so is 
to prohibit the carriage and delivery of liquor by expre? 
companies in certain inetaecee, decisions of this C 
touching offences against such amendment arc found, of 
which, perhaps, the case of The King v. Ilornbrook; Ex 
parte Morison, (1909), ,'19 N.B.R. 298, is the most instruc-
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live, since it elicited an important judgment from Barker, 
C.J., in which he reviewed some criticism which had been 
passed upon the case of Kx parte Daley .(18881, ‘27 N.B.R. 
129. In upholding that decision he referred to and dis
cussed certain decisions binding on this Court, particularly 
the judgments in the Colonial Bank of Australasia v. 
Willan (1874), I..It. 5 P.C. 417, and In re Melina Trepanier 
cited above. In the first of these cases the Judicial Com
mittee of the Privy Council, whose judgments must guide 
the decisions of this Court, had under consideration an 
appeal against an order of the Supreme Court of Victoria, 
Australia, which, upon a return to a writ of certiorari had 
quashed an order made by a Judge of a Court of Mines, 
directing that a certain mining company be wound up. The 
respondent who was one of the shareholders of the com
pany, on his own behalf, as well as on behalf of a majority 
of the solvent shareholders, had applied to the Supreme 
Court of Victoria and obtained a rule absolute to quash 
the order to wind up the company so made by the Judge 
of the Court of Mines. On appeal to the Privy Council 
it was contended on appellant's behalf that the Supreme 
Court of Victoria had no right to interfere by way of cert
iorari with the judgment of the Court of Mines which had 
acted wholly within its jurisdiction, and that the power 
to remove winding up orders and proceedings therein into 
the Supreme Court, had been taken away by sec. 244 of 
the Mining Statute 1865.

The judgment of the Judicial Committee was delivered 
by Colville, J., who, after citing certain sections of the Act 
hearing upon winding-up orders, says at p. 442:—

“Their Lordships are therefore, of opinion that winding- 
up orders must lie taken to be within the scope of the 
244th section of the Act, and that the power to remove 
the proceedings relating to them in the Supreme Court 
lias been taken away by statute.

"Their Lordships understand the final judgment of that 
Court to state, as the grounds upon which the order ought 
to lie quashed, that the Judge of the Court of Mines who 
made it, had acted without jurisdiction, and that he had 
been misled into doing so by the fraud of the petitioning 
creditors. The question upon this appeal is whether the 
materials before the Court justified either conclusion.”

At p. 445 of the report His Lordship continues :—
"The first ground upon which the rule nisi to quash the 

winding-up order was so granted was, that there was no
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jurisdiction to make the order, as at the time of serving 
the notice of demand, and of making the said order the 
Golden Gate Gold Mining Company registered was not in
debted to the Colonial Bank of Australasia in any sum ; anil 
the judgment of the Supreme Court upon which this rule 
nisi was made absolute, found ‘there was no petitioning 
creditors’ debt proved, and that there was, therefore, no 
foundation for the winding-up order.’ ”

His Lordship then examined the winding-up order which 
he determined to be strictly regular, and which declared 
that the sum claimed was due from the company to the 
bank and proceeds thus at p. 446:—

“The order, then, was one made by a competent Judge: 
shewing, on the face of it, that every requirement of the 
statute under which it had lieen made, had been complied 
with ; ordering that which the Judge, on proper grounds, 
had power to order ; and containing an express adjudica
tion upon a fact which, though essential to the order, the 
Judge was lioth competent and bound to decide, viz.: that 
the sum claimed to be due to the petitioning creditors was 
then due to them from the mining company. Nor can it 
be said that there was no evidence to support this finding, 
since the affidavit filed in support of the petition distinctly 
swears to the debt.”

In view of the regularity of the winding-up order, and 
of the existence of evidence to support the findings of 
Judge of the Court of Mines, His Lordship concluded that 
the Supreme Court arrived at the conclusion it expressed 
upon a retrial of the question of the petitioning creditors' 
debt upon evidence which was not before the inferior 
Court. "To do this,” he says at p. 446, “and to quash the 
order upon the conclusion thus drawn is clearly contrary 
to the principles established by Reg. v. Bolton, 1 Q.B. 66 
and that class of cases.”

The report of the case discloses that in the application 
to the Supreme Court of Victoria evidence was adduced by 
affidavit upon which the Court drew a conclusion contrary 
to that drawn by the Judge of the Court of Mines. But it 
by no means appears that there was no evidence upon 
which to base a finding, and, as the case presents itself 
to me. it seems that it does not .support the view 
that where no evidence at all is before an inferior 
tribunal, certiorari will not lie to the Court hav
ing the power of the Court of King's Bench. The effect 
of His Lordship’s judgment upon that point is, that it was
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improper to use the affidavits which were submitted to the 
Supreme Court of Victoria to induce it to come to a con
clusion contrary to the finding of the Judge of Mines, who 
had sufficient evidence submitted to him to make a finding 
concerning the matter at issue. This case is cited at some 
length by Barker, C.J., in the case of Ex parte Morison 
supra, in support of the decision in Ex p. Daley, supra. 
The salutary rule enunciated by Lord Halsbury to the effect 
lhat no vase is to be considered as an authority for any
thing more than it specifically decides, involves, I think, 
that every judgment should be read in the light of the 
facts proved before the Court in such instances, and I am 
confirmed in this view by the observation of the learned 
Chief Justice in the case of Hex v. Davis; Ex parte Miranda 
(1913) 19 D.L.R. 475, 23 Can. Cr. Cas. 33, 42 N.B.R. 338, 
in which he delivered the judgment of the Court on appli
cation to quash a conviction on the sole ground that there 
was no evidence to support it. The Chief Justice crit
ically analysed the evidence and recited the facts. At pp. 
476, 477 of the report he said:—

“No question arises as to the regularity of the proceed
ings, and the Magistrate’s jurisdiction over the person 
and the offence is not disputed. He therefore had juris
diction to enter upon the inquiry, and having done so, it is, 
I think, impossible for him to lie ousted from that jurisdic
tion by any want or insufficiency of the evidence to sup|>ort 
the charge. The determination to be reached us a result 
of that evidence has been given to the Justice; there is no 
appeal on that ground to this Court, and the right to remove 
such convictions by certiorari on that ground has been 
taken away. It does, however, exist where there has 
been a want or excess of jurisdiction in the Magistrate, 
and the applicant must bring his case within that limit 
in order to succeed. In order to do so his counsel has 
advanced the proposition that the Justice's jurisdiction is 
a jurisdiction to hear and determine upon evidence, and if 
he determines without any evidence at all, or upon evidence 
altogether irrelevant to the inquiry, or so palpably insuffi
cient and inadequate for the purpose as to be valueless, he 
assumes a jurisdiction never conferred upon him or acts in 
excess of one which has been conferred upon him. When a 
case of that nature arises it will be time enough to consider 
it. A perusal of the evidence returned here has convinced 
me that the facts in evidence and upon which the Justice 
acted, fall far short of filling the conditions under which
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it is contended the conviction would be quashed for want 
of jurisdiction in the Magistrate."

It is very evident that in the matter before us, a case 
of the nature referred to by Barker, C.J., now present, 
itself to the Court for decision. I further think that by 
the judgment in the case last mentioned, this Court has 
recognised that the decisions founded upon, anil following 
Ex parte Daley in this Court, do not cover a case such a 
the present. The considered judgment of the Court deliv
ered by the Chief Justice in Ex parte Miranda expresse 
itself at p. 477 as not covering cases where the Magistrale 
“determines without any evidence at all or upon evidence 
altogether irrelevant to the enquiry or so palpably insuffi
cient and inadequate for the purpose as to be valueless." 
I think, therefore, that the decisions of this Court rendered 
prior to the judgment in the case of The King v. Davis; Ex 
parte Miranda cannot, in the light of that judgment, be 
considered as authority for the contention that a Magis
trate has jurisdiction to enter judgment against an accused 
person without evidence, or upon evidence palpably insuffi 
cient or irrelevant. And it also follows, I think, 1hal 
when, in the case of The King v. Hornbrook; Ex parte 
Morison, Barker, C.J., reviewed to some extent the Colonial 
Bank of Australasia v. Willan, and referred as well to Tin 
Queen v. Bolton (1841) 1 Q.B. 66, 113 E.R. 1034, and The 
Queen v. St. Olave’s (1857), 8 El. & Bl. 529, 120 E.R. 198. 
he was not seeking for authority to establish the suffici
ency of a conviction entered without any evidence shewing 
the guilt of the accused, as in the case now before us 
Allen, C.J., in his judgment in Ex parte Daley (1888), 27 
N.B.R. 129, first cites Regina v. Bolton, in which case an 
order made by Justices of the Peace for delivering up a 
house to parish officers under statute 59 Geo. III., 1819 
(Imp.) ch. 12, was correct in form, and made on proper 
information, summons and hearing, whereupon the Court 
on certiorari refused to inquire into the reasonablenv 
of the judgment either on affidavit or on the evidence 
returned with the proceedings. The judgment of the Court 
was delivered by Denman, C.J., who, after reciting the 
facts and referring to certain authorities, says, at pp. 
75, 76:—

"We conclude, therefore, that the inquiry before us 
must be limited to this, whether the Magistrates had juris
diction to inquire and determine, supposing the facts
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alleged in the information to be true; for it has not been 
contended that there was any irregularity on the face of 
their proceedings. Now the information and the recital 
of it in the Magistrates' return, both state that the defend
ant, having been permitted to occupy a parish house belong
ing to the hamlet, had neglected to quit the same, or deliver 
up possession thereof to the church wardens, etc., within 
one month after notice and demand in writing, signed by, 
etc., that he had been served with a summons to annem 
and, more than seven days after, had appeared, to answer 
Hie complaint. These are all the circumstances required 
by the statute to found the jurisdiction; upon these it was 
the duty of the magistrate to proceed to inquire; and no 
affidavit disputes the truth of the return that such inform
ation was laid before the Magistrates, and such summons 
issued and served, and that such appearance took place. 
The return then goes on to state the substance of the 
evidence adduced in support of the complaint, that the 
defendant was heard in answer, and that the Magistrates 
found the complaint proved. No affidavit denies that such 
evidence was offered, that the defendant was heard in his 
defence, or that such judgment was pronounced."

While the above case is ample authority (if 1 may pre
sume to say so) for the decision that the Magistrate is 
sole judge of the evidence, and that his decision thereon 
is final and binding, it cannot, I think, be relied on in 
support of the decision that if there is no evidence at all. 
the Magistrate is justified in entering a conviction. Evi
dence in support of the complaint was submitted to the 
Magistrates in The Queen v. Bolton, and their derision 
upon such evidence was held to be binding, and, in my 
opinion the case goes no farther than that. “As to the 
degree and sufficiency of the evidence, and the credit due 
to the witnesses," it is said in Paley on Convictions 8th. 
• d, al p. 147 :—
"The Magistrates alone are the judges. In this respect 
they are placed in the situation of a jury, and therefore 
whatever the King’s Bench Division, upon an inspection of 
the proceedings, would deem sufficient to be left to a jury, 
on a trial, when the evidence was set out on the face of 
the conviction, was considered by them adequate to sustain 
the conclusion drawn by the convicting Magistrates. Beyond 
that the Court would not exercise a judgment upon the 
credit or weight due to the facts from which the conclusion 
was drawn.”

22—62 D.L.R.
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Cornwell v. Sanders (1862) 3 B. & S. 206, 122 E.R. 78 
In the vase of In re Ternan (1864), 33 L.J. (M.C.) 201, '< 

B. & S. 645, 122 E.R. 971, Blackburn, J., says that the 
test is whether, if the case had been tried at nisi pruis tin 
Judge would have withdrawn (he case from the jury. Lord 
Kenyon says, in The King v. Davie (17%), (', Term Re| 
177, at pp. 178, 179, 101 UL 498:—

“Here was evidence tending to prove the offence. Thai 
lieing the case, we have no authority to examine furthn 
and see whether the conclusion drawn by the Magistral 
be, or be not, the inevitable conclusion from (he evident-. 
It is sufficient in convictions if there were such widen 
before the Magistrate as in an action would lie sufficient n. 
be left to the jury. Here we cannot say there was i 
evidence of the fact for the consideration of the Man 
trate."

See also The King v. Smith (1800), 8 Term Rep. 588. 
101 E. R. 1561.

In 10 Hals, at p. 199, under the head "Error on the Pie. 
of the Proceedings" it is said that:—

“The Superior Court will not on certiorari inquire- whet la
the lower Court has come to a right decision on the lad 
But where the evidence is set nut in the conviction or unie 
and the Superior Court are of opinion that there was i 
evidence proper to be considered by the magistrates in 
supiiort of some point material to the conviction or order, 
certiorari will be granted. If there is any evidence, tin- 
court will not examine whether the right conclusion In 
been drawn from it."

In the case of Ex parte Vaughan (1866), L.R. 2 Q.B. 111 
which was an application for a writ of certiorari to remove 
in to the Court of Queen's Bench an order made by twi 
Justices and a warrant under their hands authorising the 
dispossession of one John Williams from the possession of 
a certain tenement, Cockburn, C.J. said, at pp. 116, 117:

“I cm very far from saying that where certain facts haw 
to be proved to justify the magistrates in issuing 
a warrant, and they act without evidence, the Court 
would not control the exercise of their authority; hut 
where a fact is to be proved which is the very ess. ,v 
of the inquiry, and there is evidence before the .lust 
on the one side and the other, the Court will not, altlu 
they may think that upon the evidence the Justices ' e 
come to a wrong conclusion, interfere to review llu-ir
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decision. In all cases in which Justices have to decide a 
collateral matter before they have jurisdiction, anil they 
give themselves jurisdiction by finding facts which they 
are not warranted in finding, the Court will review their 
decision, and, if they have improperly given themselves 
jurisdiction, will set aside the proceedings; but where the 
question is a material element in the consideration of the 
matter they have to determine, and they, exercising their 
judgment ns judges of the fact, have decided it on a con
flict of evidence, it is contrary to our principle anil practice 
to interfere. This is consistent with the judgment of the 
Court in the case of Reg. v. Bolton. It was there decided 
that, where the question was one of fact for the Justices, 
and evidence was given on the one side and the other, the 
decision of the Justices was final, and I think it is upon 
the principle u|xin which that case was decided that we 
ought to proceed when called upon to review the decision 
of Justices."

In the case of The King v. Gloaaop (1821), 4 B. & Aid. 
fil6. 106 E.R. 1062. who was convicted before two Justices 
of the Peace for unlawfully conducting a certain entertain
ment, the conviction was removed into the Court of King's 
Bench by certiorari on different grounds, the first of which 
was that it did not sufficiently cppcar that the defendant 
hail caused the play to be performtd. Abbott, C.J., in deliv
ering judgment said, at p. 618:— "As to the first objection, 
it is sufficient to any, that it cannot prevail, unless the 
evidence stated on the face of the conviction, lie such as 
that no reasonable person could draw the conclusion, that 
the defendant caused this particular play to be performed."

As remarked by White, J„ in The King v. Limerick, 21 
D.L.R. 226, it is not necessary, as formerly, that evidence 
taken at the hearing should lie set out in the conviction 
The present statutory form of conviction dispenses with 
that. But sec. 1121 of the Criminal Code dealing with 
certiorari makes it necessary that the Magistrate's return 
embody the full proceedings, including the depositions, and 
the Court or Judge liefore whom the question is raised 
must come to a conclusion “upon perusal of the deposi
tions." I think it is correct to say that having regard to 
the various statutes in force in England at different periods, 
as well as to our Provincial and Dominion enactments, it 
has always been necessary upon certiorari proceedings 
that the depositions should accompany the Magistrate's

3#

N.B.

8.0.

Res

IrKeuwii, t: J.



340

N.B.

8.C.

Rem

Ex Pabtk

Mrkeown,

Dominion Laxv Rki-ortk. [62 D.L.lt.

return, either embodied in the conviction as referred to in 
some of the cases already cited, or as an inteRral part of 
the return, as our present practice provides. We are dealin 
here with an offence against the provisions of the Intoxi 
eating Liquor Act 1916, sec. Ill, of which concludes n 
follows:—"No conviction, judgment or order in respect 
of any offence against this Act shall be removed by cert 
iorari."

In the aliove cited case of the Colonial Bank of Austral
asia v. Willan, it will lie remembered, as regards the wind 
ing-up order complained of, that their Lordships held that, 
by the Mining Statute, the power to remove proceedings 
relating to such order into the Supreme Court had been 
taken away. The judgment proceeds at p. 442 as follows:—

“It is however scarcely necessary to observe that the 
effect of this is not absolutely to deprive the Supreme Court 
of its power to issue a writ of certiorari to bring up the 
proceedings of the inferior Court, but to control and limit 
its action on such writ. There are numerous cases in th> 
books which establish that, notwithstanding the privative 
clause in a statute, the Court of Queen's Bench will grant 
a certiorari, but some of those authorities established, an l 
none are inconsistent with, the proposition that in am 
such case, that Court will not quash the order removed 
except upon the ground either of a manifest defect of 
jurisdiction in the tribunal that made it, or of manifv-' 
fraud in the party procuring it."

As an example of the above, Ex parte Hopwood (1H50), 
16 Q.B. 121, 117 E.R. 404, may be cited. This case \va< 
referred to by Allen, C.J., in Ex parte Daley supra. The 
report shews that certiorari had lieen taken away by statute, 
and that no intention was paid by the Court of Queen' 
Bench to the contention that there was no evidence to 
warrant the conviction, Wightman, J„ saying, the Court 
had no right to ask whether any evidence at all was heard 
by the Magistrate. An example of the other class el 
cases (i.e, where certiorari is not taken away by statute) 
is furnished in the case of Hex v. Glossop, mentioned ahm 
Many more examples of both classes might be cited it 
necessary; and in some of the earlier cases, the reports 
do not disclose whether the privative clause as to certiorari 
was to be found in the statute under consideration or not. 
But in instances where certiorari is taken away by the 
statute, no further authority than the judgment in part
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above quoted is necessary to shew that “some of these 
authorities established, and none are inconsistent with the 
proposition that in any such case that Court (Queen’s 
Bench) will not quash the order removed except U|>on the 
ground either of manifest defect of jurisdiction in (he 
tribunal that made it, or of manifest fraud in the party 
procuring it."

A difference of opinion exists as to whether the judg
ment of the Judicial Committee acquiesces in the soundness 
of the projMisition above noted, or not. In the case of Hex 
t Emery (1916), 86 D.L.U. 666, 27 Can. <>. Cas. 116, 1" 
Alta. L.R. 129, Stuart, J„ of the Supreme Court of Alberta, 
in a lengthy and (to me) instructive judgment, (p. 559) 
discusses the cases of the Colonial Hank, etc., v. Willan, 
and The Queen v. Bolton, both of which he thinks have, 
in this respect, been misunderstood. In his opinion the 
judgment referred to cannot be treated (p. 560) “as decid
ing that u|>on certiorari a Court will not look at the evidence 
to see if there is any evidence at all to support a conviction 
by a Magistrate for a crime," and he does not qualify his 
opinion by confining the right of examining the evidence, 
to cases in which certiorari has not I «'en taken away by 
statute. Beck, J., however, adheres to the distinction sug
gested in that part of the judgment of the Judicial Com
mittee immediately above quoted, and concludes that where 
the right to certiorari is not taken away, the Court will 
look at the depositions to see, at p. 671, “whether there 
was any evidence upon which the tribunal could properly 
find as it did," but, “where certiorari has been taken awav 
by statute, the jurisdiction of the Court to consider the 
evidence even in this limited point of view is taken away/’ 
Scott, and Walsh, JJ., agreed with Beck, J. Inasmuch as 
the offence charged In Hex v. Emery was against a section 
of the Criminal Code, in which the right to certiorari is 
unimpaired, the effect of a statutory provision abridging 
such right, was not involved in the determination of that 
case. But certiorari is distinctly taken away in the Art 
under which proceedings in the matter now before us are 
taken, and if the judgment of the judicial Committee above 
cited is to be read ns supporting the view expressed by 
Beck, J„ in Rex v. Emery, then we have no right to look 
at the Magistrate’s return to sec what testimony (if any) 
was given, but we should sustain the conviction made by 
him. But apparently that was not the view entertained
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by this Court when The King v. Limerick; Ex parte Dewar, 
31 D.L.R. 226, and The King v. Vroom; Ex parte McDon 
aid (191!)), 45 D.L.R. 494, 31 Can. Cr. Cas. 316. 46 N.B.II 
214, were under consideration. Ex parte Dewar was a 
prosecution for an offence against the Canada Temperance 
Act, and, Ex parte McDonald for an offence against the 
Intoxicating Liquor An 1916. Under both of these enact 

MiteuwR,i.i. ments the right to a certiorari has been taken away. A 
previously remarked, the exclusion of the testimony taken 
by the stenographer in Ex parte Dewar left the Court with 
no evidence at all in support of the finding of the magistrate 
This Court took notice of that fact, and quashed the con
viction. In Ex parte McDonald the applicant was convicted 
under the Intoxicating Liquor Act 1916 on a charge of 
having liquor in a place other than a private dwelling 
without license. The judgment of the Court was delivered 
by Hazen, C.J., who, after passing under review the testi
mony as it appeared in the Magistrate’s return, says, at 
pp. 498, 499 of the report :—

“The evidence was certainly very inconclusive, if it can In- 
said that there was any evidence at all, the only evidence 
being the finding of the bottle before referred to in the 
pantry, the contents of which were not proved; but in spite 
of this it was urged that in view of the decisions in Ex 
parte Daley (1888), 27 N.B.R. 129, and in The King \ 
Hornbrook; Ex parte Morison (1909), 39 N.B.R. 298, the 
conviction should not lie interfered with, the Magistrate 
having jurisdiction over the person and the offence. 1 do 
not, however, deem it necessary to decide this point, 
although it was contended that these cases were disting
uishable from the present, they having been decided under 
the provisions of the Canada Temperance Act, and it lieir - 
a fully accepted rule that no case is authority for anything 
but what it actually decides."

And at p. 500 the Chief Justice says:—
“Unless it were shewn that the place in which the liquor 

was, was a place other than a private dwelling under 11 

meaning of the Act, the magistrate in my opinion had nr 
jurisdiction whatever to try the case, and as there is nn 
evidence to this effect the defendant committed no offer ■ 
under the statute and I am therefore of the opinion that 
the conviction should be quashed."

Following the judgments of this Court in the two c„ 
last above cited. I think the conviction before us should he
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quashed. In doing »o, I am of opinion, as before suggested, 
that we are within the seope of the observation of Barker, 
C.J., in Ex parte Miranda, as we are now dealing with a 
vase wherein the evidence relied on to support the convic
tion is so palpably insufficient and inadequate as to lie 
valueless.

In my opinion Crocket, J., should be advised to quash 
the conviction.

Judgment accordingly.

WKINKIKI.il el ill v. I.KNZ..

Quebec Superior Court, jCodcrn , ,/. 1'ehruury H, lti.il. 

Garnishment (§ III—69)—Corporation—Order to avthorihk on nut
TO PROIIUCK HOOKH—DEFAULT—ORIiFK ( <INIIF.MM.M1 TO PAY PER 
hONAU.Y T1IE AMOUNT—ATTACHMENT AFTER JVINIMENT—C.P. .163,

A corporation garnishee may on motion of the seizing creditor 
lie ordered to authorise an officer to declare and produce books ami 
documents as demanded, and In default of so doing may he con
demned to pay personally the amount of the judgment, interest 
and costs Including subsequent costs on the attachment.

(See Hnumar v. Carbonneau <( T.S. (1907), 8 Que. P.R. 333.]

Application for examination ami production of documents 
by a garnishee.

I Ye in field, Spcrher etr. for plaintiff,
It. Itenoit, K.<\ for garnishee.
('odebke, J,:—The Court, having heard the parties hv coun

sel upon the merits of plaintiff's motion, asking that the tiers 
saisie he ordered to authorise generally one of its officers to de
clare under oath all monies and moveable property, it has be
longing to defendant and produce all Ixioks and documents for 
the si.id purpose ami in default of so doing that the tiers saisie 
be condemned personally for the amount of the judgment, inter
est and costs including all subsequent costs on said attachment 
and in any event that it be condemned to pay the costs of the 
day ;

Doth grant said motion with costs against tin» tiers-saisie and 
doth order said tiers-saisie to authorise an officer to declare ami 
to produce books and documents as demanded and in default 
of so doing doth condemn tiers-saisie to pay personally the 
amount of the judgment, interest and costs including subsequent 
costa on said attachment and «loth condemn it to pay the costs 
«•f the day.

Application granted.
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THE MEXXOXITE LAND HA LEM IX). I.TD. v. FRIKKEX.

Bamkatchw* Kitty's Bench, MacDonald, J. October /.}, 1921.
Specific Performance (8 ID—25)—Contract fob bale of property 

Delivery of part of crop ah pari of agreement—Valve oi
CROP EASILY ASCERTAINABLE — ADEQUATE COMPENSATION IN 
BAM AGES.

Specific performance of a contract for the sale and purchase of 
chattels will not be ordered unless there is something unique or 
special in their character which would render a money compensa
tion inadequate in case of a breach of such contract.

| See Annotation, Specific Performance—Grounds for Refusing. 7 
D.L.R. 340.]

Action (inter alia) for specific performance of a contract 
for delivery of a crop of grain, the agreement to deliver a pan 
of the crop lieing included in an agreement for the sale and 
purchase of land. Specific performance refused.

Hram Thompson and C. (\ Owen, for plaintiff.
•/. A\ Frame, K.C., and /). Hackles, K.C., for defendants.
MacDonald, J.By an agreement in writing dated Xm 

ember 27, 1920, the defendants, as trustees of the Memmuitc 
Reserve, in the judicial district of Swift Current, agreed m 
sell to one John Murphy, who agreed to purchase, certain lands 
known as the Mennonite Reserve, comprising 105,789 acres 
more or less, together with all buildings and improvements up- n 
the said land, ami all live stock, implements, fodder, personal 
property and furniture, with certain specified exceptions, at 
ami for the price of $4,813,399.50, upon the terms therein set 
forth. By letter dated April 1. 1931, sad addr—ed to 
John Murphy, the defendants offered for acceptance by John 
Murphy certain amendments of the terms of agreement of sale 
hereinbefore referred to, namely:—

1. To reduce the purchase price of the lands therein <!• 
scribed to $44 an acre.

2. To alter the terms of payment to read in effect as follow
(a) $.»,()()() cash, the .eceipt whereof is acknowledged. I»
The sum of $1,000,000 immediately upon the deposit with the 
trustee hereafter referred to, of transfers of at least 90', of 
the said reserve computed on the basis of the lands set out in 
the agreement of November 27, 1920. (c) The sum of $1
000.000 on November 1, 1921. fd) The sum of $1,000,000 on 
April 1, 1922. (e) The balance of the said purchase-price on 
July 1, 1922.

3. Nothing herein contained to affect the term of the agn 
ment of November 27, 1920, as to the transfer of the parcels 
of 5,120 acres as therein specified.
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4. That The Saskatchewan Mortgage and Trust Corp’n. Ltd. 
lie appointed as trustee to accept the transfers referred to 
above, and to perform such other duties as may be required of 
it by the terms of a trust agreement, its fees and charges to be 
paid share and share alike.

5. During the year 1921 we agree to crop at least 50.0(H) 
acres of the cultivated land on the said reserve and to summer- 
fallow the balance of the said cultivated land (the cultivated 
land amounting to approximately 66.0(H) acres) in a husband
like manner. We agree to sow one bushel and one peck of wheat 
to the acre.

6. You are to receive one-fifth share of all the crops grown 
on the said lands during the year 1921. the said share of crop 
due you to be delivered in an elevator or on cars at Wvinark. 
Blumenhof, and Neville, or such other station as may Ik? 
mutually agreed upon.

Said John Murphy accepted the amendments proposed in said 
letter of April 1, 1921.

The agreement of November 27, 1920. contained the follow
ing clause:—

Sask

K.B.
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Mi \ \"\ 111 

Land Sams

Fbiknkx. 

Mst-hoiialU, I.

“The vendors hereby covenant and agree to transfer the said 
lands to the purchaser forthwith at his (the purchaser’s) re
quest, and at his (the purchaser’s) option, in parcels of 5,120 
acres, the first of such transfers to be of the lands adjoining the 
ltlumenhof Public School situate on Section 28, Township 14 
and Range 12, West of the 2nd Meridian, whenever and so often 
as a sufficient sum of money shall be paid under this agreement 
to fully cover the purchase price, at *45.50 per acre, of the 
said parcel or parcels of land so requested to be transferred 
and to leave thereafter a reserve fund in the hands of the ven
dors of $25,000.”

Pursuant to the provisions of the paragraph numbered 4 in 
the letter of April 1, 1921. there was entered into by the plain
tiff: the defendants, and The Saskatchewan Mortgage & Trust 
Corp’n. Ltd., a trust agreement bearing date May 12, 1921. 
Said trust agreement recites the agreement of November 27, 
1920, the amendment thereof by said letter and its acceptance, 
and that, as was the fact, the said John Murphy had by in
denture in writing assigned to the plaintiff herein all his right, 
mle, claim and demand in and to the said agreement dated 
November 27, 1920, as altered as aforesaid, and in and to the 
lends, goods and chattels therein mentioned ; and further re
cites that by an agreement in writing made between the defend
ants and Oeddie-MeKav Ltd., the defendants herein agreed to
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pay said Geddie-MeKay Ltd., for finding a purchaser the sum 
of 4 dollars per acre on said acreage of 105,789 acres more or 
less. The agreement then set forth various terms, the only 
ones material herein being as follows: (a) That the trustee 
shall receive from the vendors or their solicitors, and hold Re
transfers of the lands of the members of the said Mentionitc 
colony and shall deliver them to the assignee in accordance 
with the terms of the said agreement for sale dated November 
27. 1920. and the said accepted offer dated April 1, 1921 
(b) That the said trustee shall receive and hold hills of sal. 
of such of the said personal property as is required to Ik* tran< 
ferred by the said agreement for sale dated November 27. 1929. 
and more particularly described in the Hook of the Mentionite 
Association as of dale October 28. 1920, and shall release to tin- 
assignee the personal property or equipment belonging to each 
portion of property for which the assignee calls for title and to 
which the assignee may he entitled to title according to the 
terms of the said agreement for sale dated November, 27. 1920. 
and the said accepted offer dated April 1. 1921. (e) That
the trustee shall pay to the said Geddie-McKay Ltd., on demand 
out of the monies received under the said agreement for sab- 
dated November 27, 1920. and the said accepted offer, its said
commission, and being the sum of $429,156. A written .....ipt
shall he taken by the trustee from the said Geddie-MeKay Ltd 
for any and all monies paid them on the said commission, and 
such receipt shal lie treated as cash in all settlements lietwci-n 
the trustee and the vendors.

The plaintiff herein alleges that the defendants cropped the 
land in the year 1921, and that the plaintiff has not received 
one-fifth share of the crops grown on the said land in the vim 
1921. nor has it been delivered to the plaintiff at an elevator • 
on cars as provided in said agreement as amended, and ilia' 
defendants have avowed their determination to break the sa.d 
agreement or contract and not to deliver the said share of tl - 
crop; and plaintiff asks for:— (a) Specific performance 
said contract for delivery of the said crop; (b) An injun 
lion to compel defendants to deliver the share of the crop h 
longing to the plaintiffs under the terms of the said contract at 
elevators, and to restrain them and the members of the Mention 
ite colony whom they represent front disposing of any part 
the crop grown on the said Mennonite Reserve until the plain 
tiffs’ share of the said crop shall have been delivered !«• 
plaintiffs: (c) The appointment of a receiver in respect f 
the entire crop of the defendants and of the members of tin*
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Mennonite colony with power to adjust tlie share of the said 
crop belonging to the plaintiff and to take possession thereof on 
behalf of the plaintiff.

The defendants, in answer to the plaintiff's claim, allege 
among other things, default by the plaintiff in paying pay
ments owing to the defendants, and in particular of the follow
ing payments of purchase-money :

1. In the payment of approximately $47(1,440 being at the 
rate of $44 per acre for 10,260 acres of said land and the $25,- 
000 reserve provided for in November 27, 1020. agreement be
fore mentioned, or alternatively in default of approximately 
$401,820 being at the rate of $45.50 per acre for 10.200 acres 
of said land and said $25,000 reserve.

2. In the payment of $1,000,000 as provided in clause 2 (b) 
of saiid amending agreement of April 1, 1021, it was a term of 
said agreement of November 27, 1020, and said amending agree 
ment that time should be in every respect the essence of said 
contract.

Whether the plaintiff has made the defaults alleged is. among 
other things, the subject matter of another action pending in 
this Court which has been partially tried before me, but which 
I have not yet ised of, and cannot for some time dispose of. 
because in my opinion all parties concerned were not I adore 
the Court, and I have ordered certain other parties to be added 
as defendants. It would therefore be embarrassing and in
convenient if in this action I were to make any finding as to 
whether the plaintiff has made the alleged defaults or either 
of them.

Hut without deciding that question, the plaintiff is not in my 
opinion entitled to specific performance, decreeing delivery of 
a fifth share of the crop.

In 27 liais., at pp. 14, 15, I find the law stated as follows; — 
The court also refuses specific performance of a contract 

to sell or purchase chattels which are not specific or ascertained. 
It may, however, specifically enforce a contract to deliver speci
fic or ascertained chattels, and it does enforce such a contract 
or any other obligation to deliver chattels if the goods are of 
s«l unique or special a character that money compensation is 
not adequate.”

Sask.

K.B.

Mknmonitk 
Lam* 8ai>:s

Fbikskx.

MiirUoimlil. J.

And for said statement of the law various authorities are 
« ited. Ii. 27 llalsbury, p. 12, I find the following : —

"The ground for the interference of a court of equity by 
enforcing specific performance of contracts being the inadequacy 
of the remedy at common law, which was by payment of a sum

3
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of money hk damages, it follows that the court does not so inter 
fere in eases where a money payment affords an adéquat»* 
remedy. ’ ’

In this ease it is clear that damages will afford an adequate 
remedy if the defendants have committed or will commit am 
breach of contract by refusing to deliver one-fifth share of the 
crop. According to the evidence, one-fifth of the crop will 
amount to between two hundred thousand and two hundred 
and fifty thousand bushels. It is a commodity the value ol" 
which is easily ascertained, and it is clear from the provision 
in the contract for the delivery of the grain at elevators or on 
cars that the intention of the plaintiffs was to sell the crop in 
due course. Even assuming that it may be found that tin 
plaintiff has not made the alleged defaults in payment of tin- 
purchase-price, there still remains unpaid under the contract, 
according to the evidence, the total amount ol the purchase 
price less $0000 paid on the execution of the agreements, and 
a sum of $476,440 which the plaintiff alleges to have paid but 
which the defendants deny, and of this sum one million dollars 
becomes payable on November 1, next. It is therefore clear that 
if the plaintiff recovers judgment against the defendants for 
damages for non-delivery of said portion of the crop, it will 
experience no difficulty in enforcing satisfaction thereof. I am 
therefore clearly of opinion that the plaintiff is not entitled to 
specific performance.

As to the claim for an injunction, it will be noted that tie- 
in junction asked for is to compel the defendants to deliw 
the share of the crop belonging to the plaintiff and to restrain 
them from disposing of any part of the crop, grown on the said 
Men non it e Reserve. So far as the first part of said prayer is 
concerned, it is only another mode of asking for specific pn 
formanee, and so far as it seeks to restrain the defendants from 
disposing of any part of the crop, I can conceive of no principle 
on which the same could l>e granted, for surely the defendants 
would have absolute right to dispose of four-fifths of the en p 
which they are not required by the terms of the contract to 
deliver to the plaintiff at all. and even as to the one fifth in 
question it is clear to me, in view of all the facts and circum 
stances of this ease, the questions still to lie decided between 
the plaintiff and the defendant, and which I cannot dispose 
in this action, and the large amount of money still unpaid under 
the agreement to purchase in question, that it is neither just 
nor convenient that there should Ik» an injunction.

In this case the Western Trust company was by an in* -
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locutory order appointed interim receiver. The plaintiff’* 
action will l>e diamisHed. The said receiver Khali give to the 
Court an account of its receivership. Out of the proceeds of 
the crop that may come to the hands of the receiver, the receiver 
shall be entitled to deduct its costs, charges and expenses, and 
the plaintiff shall pay to the defendants their costs of action, 
together with the amount that shall have been so paid to or 
retained by the receiver. Should any further directions he 
required to carry out this judgment, either the plaintiff or the 
defendants or the receiver may apply on notice and further 
directions are reserved. Decision on the defendants’ counter
claim for rescission of the contract in question, alleging among 
other things as grounds therefor the alleged defaults in pay
ments pleaded, is reserved. This judgment shall not prejudice 
the plaintiff in any action it may hereafter see fit to bring for 
damages for non-delivery of said share of the crop.

Action dismissal.

Can.

Ex. C.

I.: \ \---i na 

Tiif. Kino.

Alldelh', J.

I.KVASHKI K V. THE KINCl.

Exchequer Court of Canada. Audcttc, J. March />, W2I.

Pvm.ic Works (g IV—65)—Government railway im.atiorm bviit
ACCORDING TO Cl NTOM LATENT DEFECT—BREAKING OK BAIL BIT-
roRTiNG — In.ii hy — Negligence — Damages — Liability or

The breaking of a platform, constructed according to tlie usual 
custom and shewn to he strong enough under normal conditions for 
the purpose for which it was constructed, owing to a latent defect 
or flaw in part of the material used, does not constitute negligence 
in its construction on the part of an employee of the Crown for 
which damages will lie against the Crown.

Petition of Right to recover $0,000 for damages as result of 
an accident whilst in the employ of the Intercolonial Railway. 
Dismissed.

S’apoléun Lalibcrté, for suppliant.
V. Darveau, for re* \

Ai•dette, J.i—This is a petition of right whereby it is sought 
by the suppliai t, to recover the sum of $.'>.000 for damages, 
lie alleges, he suffered as the result of an accident met with while 
in the employ of the Intercolonial Railway, a public work of 
< anada.

On November 22. 1017, the suppliant, as a temporary cm 
pl- yee of the railway, formed part of an extra gang of men. 
under foreman Chappedclainc. engaged in the get oral repairs 
or work on the railway.

8892
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Travelling on a working train, these men arrived at a certain 
place to load some rails piled on the side of the track. They 
alighted from their cars upon a platform formed by these rails 
and the train moved on to a place opposite the rails the car 
upon which they were to l>e loaded.

While the train was being moved, the men, between 26 or 2S 
in number, remained on this kind of platform.

The platform was made up by placing two transversal rails 
running from the railway track towards the fence of the right 
of way. On the railway embankment, the end of the rail was 
placed and rested upon a tie and on the side of the fence, across 
the ditch, there were six ties adjusted in the manner mentioned 
by witness Masse upon which the other end of the rail rested. 
Then there were 37 rails placed upon these two transversal 
rails. A rail is 5 inches wide at the heel.

While the men were standing on the platform, one of the 
transversal rails broke, with the result that the rails, at the 
end, slipped to the centre—at the break—and piled on top 
of one another, with the result that the suppliant’s right hand 
was caught under some of the rails and injured thereby. lie 
lost 1 1-3 phalange of the thumb, 2 phalanges of the index and 
one phalange of the major.

Now it is satisfactorily established by the evidence that this 
pile or platform was made in the usual manner and that the 
rail, barring some defect, was strong enough to carry these men 
with even a larger quantity of rails.

No action sounding in tort will lie against the Crown, unless 
it is made liable therefor by statute. To succeed in the present 
action, the suppliant must bring his case within the ambit of 
sec. 20 of the Exchequer Court Act R.S.C. 1906, oh. 140, and he 
can only succeed, as thereby provided, when the accident is the 
result of the negligence of an officer or servant of the Crown 
while acting within the scope of his duties ami employment. 
It is a law of exception.

This platform or pile of rails being made, as above mentioned, 
in the usual manner and it being established by uncontroverte 1 
evidence, that under normal conditions, the rail would not have 
broken under the weight submitted on the day of the accident, 
but for some defect ; it must be found that the breaking was 
accidental or the result of a latent defect, or flaw in the cast, 
want of cohesion in the manufactured steel. The defect wji- 
hidden and inherent to the matter and could not be seen. T<- 
use the rail in the manner it has been used does not indicate 
any want of care or negligence in the circumstances in question
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The onus of establishing negligence is upon the suppliant and 
he has failed to do so. The accident remains unexplained. The 
case is not within the statute and the action fails. Colpitis v. 
The Queen (1899), 6 Can. Ex. 254; I)ubc v. The Queen (189*2), 
3 Can. Ex. 147.

What happened was fortuitous and unexpected. Thompson v. 
Ashington Coal Co (1901), 84 L.T 412, 65 J.l\ 35G. 17 Times 
L.lt. 345. The event was unfereseen and unintended, or wa 
“an unlooked-for mishap or an untoward event which was not 
expected or designed.” Fenton v. Thorlcn Co., |1903j A.C. 
44.1. 72 LJ. (K.B.) 787. 89 L.T. :$14, 52 W.R. 81. Higgins v. 
Campbell, etc., [1904] 1 K.B. .‘128. It was a personal injury hv ac
cident. In Itriscoe v. Metropolitan SI. It. Co. (1909), 120 So. 
West L.J. 1162 at p. 1165, an accident is defined as “such an 
unavoidable casualty as occurs without anybody being to blame 
for it; that is, without anybody being guilty of negligence in 
doing or permitting to la* done, or in omitting to do. the par
ticular things that caused such casualty.”

Witness Chappedelainc, heard by tho suppliant, explains 
the accident by hazarding the conjecture that tin* broken rail 
must have been defective from the fact that the other rail did 
not break, and that it happens often that there is a flaw in the 
rail; but that such flaw is not easy to be seen. After examining 
the rail at the break, he says that the rust was nor evenly spread 
over the break,—there was a part that was darker. At first 
sight, he adds the defect could not be detected. Witness Vatry. 
also heard on behalf of'the suppliant, testifies that there was no 
means of seeing if the rail was dangerous. Then witness Massé, 
heard on behalf of the Crown, testifies that he examined the 
rail in question before using it. without however turning it 
over, looking underneath, and contends that if there had been 
a break or a split (cassure <u felure) he would have seen it: 
but adds that when the rail is dry, one can slip or overlook it; 
and that neither himself nor any one else could have detected 
any flaw or defect before the accident.

The want of discovering such a defect or flaw, under the cir
cumstances of the evidence, after exercising reasonable care and 
skill cannot amount to negligence. Brannigen v. Harrington 
(1921) 37 Times L.R. 349.

Reasonable care has been used in the selection of the rail 
and the defect being latent and not capable of detection, as 
established by the evidence adduced on behalf of the suppliant, 
the break does not amount to negligence.

As already stated, to succeed in the present ease, the sup-
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BC- pliant must shew affirmatively that there was negligence, the 
c A burden of proof was upon him and he has failed to do so and
----- the action ^cannot he maintained,—unfortunate as the result

Dominion might be. Dube v. The Queen, 3 Can. Ex. 147.

Brydgf.s.
The suppliant was a temporary employee of the railway and 

as a condition precedent to working upon the railway had be
come insured by the Association and Insurance of the Railway 
Employees. He had received the booklet. Ex. E. whereby, by 
one of its clauses, terms or conditions the railway, in considera
tion of its financial contribution, is declared relieved from all 
claim for compensation in respect to injuries or death of the 
insured. However, in the view I take of the ease, having fourni 
that no negligence has been proved, it becomes unnecessary to 
pass upon the question of insurance. Conrod v. The King 
(1914). 49 Can. 8.C.R. r>77; Gingras v. The King (1918), 44 
D.L.R. 740, 18 Can. Ex. 248; Gagnon v. The King (1917), 41 
D.L.R. 493, 17 Can. Ex. 301 ; Thompson v. The King (1921), 20 
Can. Ex. 467. #

There will be judgment declaring that the suppliant is not 
°ntitled to any portion of the relief sought by liis petition of 
right.

J ad g m ent aeeord i ngl g.

DOMINION Till'ST v. imVIH.KS,

Brit'sli Columbia Court of Appeal. Macdonald. C.J.A.. Marlin. Galliher 
and McPh illips, JJ.A. September 9, 1921.

Costs ( $ I—2c)—Appeal hook—Respondent insisting on irrelevant
EVIDENCE BEING INCLUDED—RIGHT OF APPELLANT TO COSTS IN
CURRED ALTHOUGH UNSUCCESSFUL ON APPEAL—RULE 872c.

Where an appellant has incurred costs by reason of the re
spondent's insisting upon the inclusion in the appeal book of i 
certain portion of the evidence which was irrelevant to the ques 
tions to be decided in the appeal, the Court has jurisdiction to 
and will order the payment of these costs to the appellant al
though he has been unsuccessful on the appeal.

Application by an unsuccessful appellant asking that the 
respondent be ordered to pay the costs of the inclusion of 
certain material in the appeal book . Application granted.

J. Martin, K.C. and If. IV. Bucke, for appellant.
Chas. II. Tapper, K.C. for respondent.
Macdonald, C.J.A..;—By Order in Council, dated July 31.. 

1920, the following rule was made:—
Rule 872c. “Where in the course of the preparation of the 

appeal book, one party objects to the inclusion of a document
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or of a portion of the notes of evidence on the ground that it 
is unnecessary or irrelevant and the other party nevertheless 
insists upon it being included, the appeal hook as finally pre
pared shall, with a view to the subsequent adjustment of the 
costs of and incidental to such document or notes of evidence, 
indicate in the index of papers or otherwise, the fact that and 
the party by whom the inclusion of the same was objected to.”

After the dismissal of the appeal, counsel for the appellant 
applied to the Court for a direction that the costs incurred by 
his client by reason of the respondent’s insistence upon the 
inclusion in the appeal book of a certain portion of the notes 
of evidence, which he contended was irrelevant to the questions 
to be decided in the appeal, and which I think, clearly was so. 
should be ordered to be paid by the respondent to the appellant. 
This portion of the notes of evidence had been duly indexed, 
pursuant to the rule. I think the only effect of the rule, if in
deed it required a Rule of Court to effect that purpose, was to 
enable the party opposing the inclusion of the notes of evidence 
in the appeal book, to have the same ear marked for identifica
tion in view of a subsequent adjustment of the costs.

It was argued that the taxing officer is the one to make such 
adjustment, in other words, that the taxing officer is to decide 
how the costs of such notes of evidence should be disposed of as 
between the parties. It is hardly needful to point out that the 
taxing officer can only tax where there is an order of the Court 
that one party shall recover costs from the other. When an 
appeal is dismissed and no special order is made by the Court 
disposing of the costs otherwise than to the successful party, 
the co4sts are to be taxed to the respondent and while the officer 
may disallow items which he shall consider irrelevant to the 
issues raised in the appeal, he has no power to saddle such costs 
upon the successful respondent. Is the party then who rightly 
opposes inclusion of unnecessary matter in an appeal book with
out means of redress for the expenditure occasioned thereby? 
1 think not. While the general costs of the appeal are by stat
ute directed to be given in accordance with the event, yet the 
Court has power, for good cause, to order that they be other
wise disposed of, and that being so, a fortiori, the Court has 
power to order that the costs of particular matters or issues, 
shall, for good cause, be otherwise disposed of.

With respect to the general costs of an appeal, it is, I think, 
the practice not to order the successful respondent to pay these 
to the unsuccessful appellant. He may be deprived of them 
for good cause, but it has not been the practice f think to order 

23—62 D.L.R.
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him to pay them ; Thompson v. Denny, (1917), 39 D.L.R. 421, 
25 B.C.R. 29. We are not here, however, dealing with the gen
eral costs of the appeal hut with particular costs. It is, I think, 
clear that before the Judicature Act, the Court of Chancery 
enjoyed and exercised jurisdiction inherent in the Court to 
impose costs of particular proceedings upon the party who 
ought to pay them, irrespective of whether he were the plaintiff 
or defendant. When, therefore, there is in the opinion of the 
Court, good cause for ordering that the costs of a particular 
proceeding or matter in the appeal, should he paid by the sue 
cessful party, the Court has full discretion and In the exercise 
of that discretion, may order a respondent as well as an appel
lant, to pay such costs.

Jessel, M.R. in Dicks v. Yates (1880), 18 Ch. I). 76 at p. 85. 
after pointing out that the Court had power to deprive a suc
cessful defendant in an action of the costs of the action, also 
pointed out that the Court had “a discretion to make him pay. 
perhaps a greater part of the costs by giving against him the 
costs of the issue on which he fails or costs in respect of mis
conduct by him in the course of the action.”

The misconduct here referred to, is, I take it, legal miscon 
duct. That was the exercise of the inherent power of the Court 
a power'which this Court possesses in as full a measure as did 
the former Court of Chancery, subject of course to the restrie 
tions imposed by statute, which restriction is wholly removed 
when good cause is found. The practice which prevailed in 
England is considered more at large in Thompson v. Denny, 
supra.

The said R. 872c. neither adds to nor detracts from this in 
lièrent jurisdiction ; it confers no new power upon the taxing 
officer, but provides, very properly, I think, a means of ear 
marking the particular material in the appeal book, in respect 
of which the Court may later be asked to give relief. Thi> 

power ought I think to be exercised with due caution, having r< 
gard to the fact that it is often difficult for counsel to determim 
with precision, what evidence or material may o** may not 1"' 
regarded by the Court as of value. The Court, however, at or 
after the delivery of judgment in the appeal should be in 
a much better position to decide questions of this character than 
any officer of the Court, since the evidence would be fresh in 
our minds.

As I have already said, I think the notes of evidence in quo 
tion were clearly irrelevant to the issues raised in the appeal and 
therefore would order that the costs of and incidental to their
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inclusion in the appeal hook should be paid by the respondent B.C.
to the appellant, or set off against the general costs of the ^
appeal.

Martin, J.A., agrees. ^Tri-nt *
Galliher, J.A.:—This is an application by an unsuccessful r ‘ 

appellant asking not only that we disallow the successful re- Bryui.es.
spondent’s costs, (if any) of the inclusion of certain material 

1 , , , * (lallllier. .i.vin the appeal books, but that we order the respondent to pay
the costs of such inclusion to the unsuccessful appellant.

The circumstances are these: In preparing the appeal hook 
tlie appellant opposed the inclusion of this material and the 
respondent insisted on its going in and was upheld by the Reg- 
sitrar with the result that the appeal books as they were settled 
and came before us contained this material. The cost of this 
amounted to a eonsiderable sum.

This Court was of the opinion that this material was not ne
cessary or relevant to the matter to be argued before us. al
though it was adduced at the trial.

There can be no question as to our jurisdiction in a proper 
case to refuse costs to the respondent for good cause. Apart 
trom any statute or rule governing the matter, our jurisdiction 
would be that which was vested in the Court of Chancery in 
England prior to the Judicature Act. Our rule limiting that 
jurisdiction is to the effect that costs follow the event unless the 
Court for good cause otherwise orders. Hut we are asked to go 
further here, and to award costs to an unsuccessful appellant.

It is to be noted that the costs we are asked to award are not 
the general costs of appeal. This I have no doubt we could not do. 
and I refer to the case of Thompson v. Denny, 39 D.L.R. 421,
25 B.C.R. 29, where Macdonald, C.J.A., has collected and dis
cussed the English cases, and as I view those cases, lias drawn 
the proper inferences therefrom.

The costs we are asked to award here are as 1 have before 
stated, not the general costs of appeal but specific costs in
curred in that appeal brought about entirely by the wrongful 
insistence of the respondent and against the express opposition 
of the appellant. In other words, the appellant was burdened 
find wrongly so with these costs by the wrongful insistence of 
the respondent.

To the extent to which costs are asked here, I think we have 
the jurisdiction, but I feel much as Lord Justice Knight Bruce 
expressed it in Dufour v. Sigel (1853), 4 DeG. M. & G. 520, 43 
E.R. 610, that it is a jurisdiction or considerable delicacy and 
difficulty.
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No general rule could very well he laid down and the circum- 
stanees of each ease would have to be considered. Both parties 
are entitled to have all the evidence that may be relevant to 
the issues in appeal included in the appeal hook, or I will go 
iurther and say, that may be fairly and reasonably considered 
to be so—but where as here, in my opinion, it should have been 
apparent that the evidence was not necessary or relevant for 
the purposes of appeal and the appellant against his will was 
forced to include it and incur unnecessary expense, he should 
ho reimbursed those expenses by the party in fault.

I think it is a proper ease in which to grant the application 
with costs.

McPhimjph, J.A., agrees.
Application granted.

TOWNSHIP OK ZONK v. McDOWKLL.

Supreme Court of Cnnaita. Davies, C.J., Idington, Anglin, Brodeur and 
Mignault, JJ. October II, 1921.

Highways (8 VB—256)—Location—Ownership ok strip ok land bk
TWEEN FENCE AND BOUNDARY OK ROAD—ALLOWANCE CLAIMED BY
municipality—Dedication—Survey under Surveys Act—Sec.
478 ok Municipal Act not applicable—Bindinci ekkect ok

What Ik now sec. 478 of the Municipal Act was first enacted in 
1881 and the character of the provisions in the original and sub 
sequent enactments make it reasonably certain that they were 
meant to apply only to roads thereafter opened and laid out, and 
therefore sec. 478 does not apply to a road which has been in use 
as a travelled highway for twenty years before the statute of 
1881 was enacted, and in such a case the line surveyed and marked 
on the survey approved by the Minister under sec. 13 (4) of the 
Surveys Act is final and conclusive on all persons, and on the 
municipality in which the road Ik situate.

[McDouell v. Tp. of Zone (1920), 48 O.L.R. 459, affirming 56 
D.L.R. 288, 48 O.L.R. 268, affirmed.]

Appeal by municipality from the judgment of the Supreme 
Court of Ontario, Appellate Division, in an action for an injunc
tion restraining the appellants from trespassing on and injuring 
respondent’s property, which was claimed by the appellants to 
form part of the highway. Affirmed.

./. .1/. Pike, K.C., for appellant.
/. F. If ell ninth, K.O., for respondent.
Davies, C.J.:—I would dismiss this appeal with costs, and 

concur in the reasons for judgment as stated by Anglin, J.
Idinuton, J.: —This case might have been so presented as to 

raise some important questions of law governing the rights of
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litigants similarly situated, but 1 doubt if on the evidence any 
satisfactory decision of such a character can be reached.

The base line road, so called with appellant’s jurisdiction, for 
some reason or other, or none at all so far as appears in evidence, 
was constructed in such irregular fashion that a contest arose 
between the landowners on either side claiming that those 
opposite them had got an advantage by reason of the actual 
road not being placed where it should have been. This resulted 
in an application being made under sec. 13 of the Surveys Act. 
tt.8.0.1U14. eh. 166. by the appellant ’s council to the Lieutenant- 
Governor in Council to cause the concession lines to be surveyed 
on either side of that part of said base line now in question and 
to be market! by monuments as provided by said statutory 
provision.

The authority so applied to, duly directed such surveys, and 
it was proceeded with at some considerable expense and trouble.

The necessary steps to enforce the results reported by McCub- 
bin, the surveyor chosen, were duly taken and that line so 
surveyed was duly established.

When it became evident what such results would be, the appel
lant’s council sought to revoke its application, but the Minister 
in charge of such subject matters after due consideration 
declined to accede to such request.

When the process directed for establishing such concession 
lines had been duly completed, the respondent, as owner of 
several lots fronting upon said base line, moved out his fence to 
the McCubbin line, so established.

The appellant directed his fences to be torn down more than 
once.

The respondent then brought this action to restrain such con
duct on appellant’s part, and the trial resulted in a judgment 
of Orde, J., holding (1920), 86 D.L.R. 288, 48 O.L.R. 268, that 
appellant having appealed to the tribunal duly constituted to 
hear and determine such like issues, it must abide by the result, 
and that in accord with such result the respondent was right 
and appellant wrong, and granted the injunction asked by 
respondent against appellant’s council repeating its lawless 
proceeding of tearing down respondent’s fences placed on the 
McCubbin line, and to pay such damages as already done, and. 
if the parties could not agree on that, same to be settled by a 
reference, and to pay respondent’s costs.

The appellant sought relief in the second Appellate Division 
of the Supreme Court of Ontario (1920), 48 O.L.R. 459. That 
Court held, that on the facts adduced in evidence, it was un-
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necessary to determine the question which may be properly 
raised some day. of how far the line laid down by a survey pur
suant to sec. 13 of the Surveys Act can invade the actual 
travelled highway upon which public money has been expended 
in construction thereof, and dismissed the appeal.

In answering that which I think a quite correct view, if tin- 
evidence supports it, I am surprised to find that appellant does 
not seem to have come prepared with a case presenting evidence 
to meet such an obvious view of the law.

Its conception of a highway under such circumstances is not 
that travelled on and upon which public money has been actually 
expended to make it travellable, but that all that happened t" 
exist, rightfully or wrongfully, between the fences on either side 
must be held to be the highway within the meaning of what we 
have to deal with.

Accordingly, turning to the evidence upon which it relies 
herein, one of the first assertions in the factum for appellant in 
this connection is that where plaintiff moved his fences “was on 
the graded portion of the road” (Vase p. 18, line 13).

Turning to that page of the case I am surprised to find tIn- 
following : “Q. And your fence was moved out where it would 
obstruct travel to some extent on the road? A. I don’t think so. 
Q. It was on the travelled portion of the road, on the graded 
portion? A. Well, you could use it for a car if you wished. 
Q. Yes, that was over in a ditch there was on the south side 
A. There was no water course on the south side. (j. So that it 
was really all the way that could be travelled? A. It could be 
travelled, but it was on grass I put the posts, not on the travelled 
part.”

This illustrates appellant’s point of view in regard to tin- 
whole case and its contention to be that despite the old definition 
in the Municipal Act of 1866 (Van.), ch. 51, and long before 
and after, being as follows;—

“315. All allowances made for roads by the Vrown Surveyors 
in any Town, Township or place already laid out, or hereafter 
laid out, and also all roads laid out by virtue of any Act of the 
Parllament of Upper Vanada, or any roads whereon the public 
money has been expended for opening the same, or whereon 
the Statute Labour hath been usually performed, or any roads 
passing through the Indian Lands, shall be deemed common and 
public highways, unless where such roads have been already 
altered, or may hereafter be altered according to Law.”

The highway is what lands happen to be found between tin- 
two fences on either side.
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1 submit you cannot extend the statutory definition beyond 
the actual roadway unless coupled with other circumstances such 
as the original survey, or the dedication by someone, or some 
such right to claim expansion beyond that part travelled upon 
and or improved so as to be travelled upon.

Counsel for appellant in argument expressly renounced claim 
resting upon dedication.

As demonstrating appellant’s contention to be such as 1 
ascribed to it, I find a mass of evidence that does not pretend 
to adhere to the travelled way as the highway, but takes as the 
sole guide to ascertain and determine the farm fences on either 
side, sometimes very feeble and irregular at that, if one applies 
common knowledge as to conditions in this country.

The very interesting question of law of whether or not the 
actual travelled and graded highway in use having had public- 
money expended upon it and been found beyond the bounds 
presented by a report such as that of Mr. McCubbin in question 
herein, can yet be declared, by virtue thereof, to be receded as 
it were to the rightful owner, does not seem to me to arise on the 
evidence presented in this case.

Apart from such question of fact giving rise to a necessary 
solution of that problem, there is nothing in this appeal.

I am not prepared to declare that the view of the evidence 
taken by the Court below is erroneous and upon the facts as in 
the judgment declared I am not prepared to say that Court is 
wrong and in regard to the relevant law applied thereto I think 
that Court clearly right.

I would therefore dismiss this appeal with costs.
Anglin, J. That under the original survey the strip of land 

in dispute formed part of lot 4 now owned by the respondent 
is, I think, conclusively established by the confirmation of the 
McCubbin survey by the Minister of Lands, Forests and Mines 
under sec. 13 of the Surveys Act, R.S.O. 1914, ch. 166. The 
appellant defendant nevertheless asserts that it is part of the 
highway known as the base line. It rests this claim neither on 
prescription nor dedication, but solely on the effect of sec. 478 
of the Municipal Act, R.S.O. 1914, ch. 192, which reads as 
follows

“478. (1) Where the council of a municipality desiring to 
open an original allowance for road has by mistake opened a 
road which was intended to be, but is not wholly or partly, upon 
such allowance, the land occupied by the road as so opened shall 
be deemed to have been expropriated under a by-law of the 
corporation, and no person on whose land such road or any part
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ot it was opened shall be entitled to briny: or maintain an action 
tor or in respect of what was done or to recover possession of 
his land, but he shall he entitled to compensation under and in 
accordance with the provisions of this Act as for land expro
priated under the powers conferred by this Act.

(2) The right to compensation shall be forever barred if the 
compensation is not claimed within one year after the land was 
first taken possession of by the corporation.”

The trial Judge held that the operation of that section was 
superseded by the confirmation of the McCubbin survey by the 
Minister under see. 13 of the Surveys Act. The Appellate Divi 
> Court, 48 O.L.R. 459 at p. 462, expressing no opinion on 
that point, based its judgment, dismissing the defendant's 
appeal, on the ground that because ‘‘there is no evidence shew 
ing the performance of any statute labor or the expenditure of 
any public money on any |>ortion of the strip in question; 
nor so far as appears has it ever been used as a highway” that 
strip of land had not been shewn to be part of ‘‘the land 
occupied by a road” opened by the municipal council by mistake 
within sec. 478 of the Mimicipal Act.

While there is, no doubt, cogent evidence given by the en 
gineer Flater, called by the plaintiff, that the strip of land in 
question at no point encroached on the travelled way, with great 
respect there is some testimony adduced by the defendants that 
some of the permanent boundary posts planted by McCubbin 
were on the graded roadway, and there is also evidence that the 
ditch on the south side of the via trita and some small part of 
the latter itself were within the disputed strip.

But in the view I take of the purview of sec. 478 of the 
Municipal Act, it is unnecessary to rest a judgment on the deter 
mination of that issue of fact, which if found in the appellant 's 
favour, would probably cover only a comparatively small pan 
of the land in dispute and would render another survey neces 
sary, unless, as held by the trial Judge, the McCubbin survey 
should be deemed to have fixed finally the boundaries of the 
highway by virtue of the provisions of the Surveys Act.

What is now7 sec. 478 of the Municipal Act was first enacted 
in 1881 (Ont.), ch. 24, secs. 15, 16:—

”15. In case it appears that any municipality in whose juris 
diction an original road, or allowance for road is situate, shall 
open that which they take and believe to be the true site of the 
same, and in case the municipality, their officers and servants 
shall act m good faith, and shall take all reasonable means 1<i 
inform themselves of the correctness of their line and work, and

4
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in east* it appears that the road being opened, although not or 
not altogether upon the true line of the original road, or allow
ance for road, is nevertheless, from any difficulty in discovering 
correctly the true line, as near to or as nearly upon the true 
line as under the circumstances could then he ascertained, no 
action shall he brought by any person against the municipality, 
their officers or servants, for or in respect of the opening of 
such road or allowance for road, or for any other act or matter 
whatsoever connected with or arising from the same.

16. The municipality shall, however, in any case respecting 
the opening of an original road, or road allowance, make to any 
person having title to or interest in the same, reasonable com
pensation in full of all claims, and as a final settlement of the 
same: Provided the claims for such compensation shall be made 
within one year from the time of the laying out or taking posses
sion of such road by the municipality or its officers, or the part 
thereof in respect of which compensation is claimed, and in the 
event of the parties not agreeing as to the amount or terms of 
such compensation, the same shall be ascertained and the pay
ment thereof enforced under the provisions of the municipal 
Act relating to arbitrations.”

The character of these provisions makes it reasonably certain 
that they were meant to apply only to roads thereafter opened 
or laid out. The verbs ‘‘shall open,” “shall act,” and “shall 
take” in the future tense so indicate, and the restriction of the 
provision for compensation o claims “which shall be made with
in one year, etc.,” seem to put that beyond doubt. There is 
nothing to show that th municipality “opened” or “laid out ” 
the road known as the 1 so line. On the contrary it would rather 
seem that the own< the adjoining lands on either side had 
erected fences on > .it they conceived to he the boundaries of 
their lots as best they could, leaving what they regarded as the 
road allowance between them. There is no evidence in the 
record that the officers and servants of the municipality “acted 
in good faith” or that they took “all reasonable means to inform 
themselves of the correctness of their line and work,” or that 
the road opened was, “from any difficulty in discovering cor
rectly the true line as near to or as nearly upon the true line 
as under the circumstances could then be ascertained.”

The evidence puts it beyond doubt that the base line road 
had been in use as a travelled highway for about 60 years, that 
is for some twenty years before the statute of 1881 was enacted.

Sections 15 and 16 of the statute of 1881 were carried into 
the Consolidated Municipal Act of 1892 (Ont.), eh. 42, as sec.
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549 in substantially the same form as in the original enactment 
of 1881. In the Revision of 1897 (R.S.O. ch. 223, sec. 635) the 
future subjunctive “shall open” was replaced by the present 
“opens.” The section was carried in the same form into the 
consolidation of 1903 (Ont.), ch. 19, sec. 635. “Open” was in 
the revision of 1913 substituted for “opens,” and the conditions 
as to good faith, care and unavoidable error are now covered by 
the comprehensive phrase, sec. 478; “where the council of a 
municipality desiring to open an original allowance for road 
has by mistake opened a road which was intended to be, but is 
not wholly or partly upon such allowance.” At the same timi 
an idea which had theretofore been left to implication was ex 
pressed in the words “the land occupied by the road . . .
shall be deemed to have been expropriated,” and the provision 
restricting the right to recover compensation to claims made 
within one year “after the land was first taken possession of 
by the corporation” was retained.

I have no doubt whatever that sec. 478 does not apply to the 
road here in question. Apart from the other reasons for thaï 
conclusion above indicated, the fact that it was opened lon^ 
before there was any such statutory provision seems to me to 
be conclusive against the claim of the appellant.

Any difficulty presented by sec. 478 being thus removed, there 
appears to be no valid reason for not giving effect to the provi 
sions of sub-sec. 4 of sec. 13 of the Surveys Act, that the line-' 
surveyed and marked on a survey approved by the Minister 
under that section, “shall thereafter be the permanent boundary 
lines of such concession or side roads—to all intents and pur 
poses and the order of the Minister confirming the survey shall 
be final and conclusive upon all persons, and shall not be ques 
tioned in any Court.”

The appeal in my opinion fails and must be dismissed with 
costs.

Brodeur, J.:—There had been for years a dispute as to the 
true location of the original road allowance of the base line in 
the Township of Zone. This township had been surveyed about 
a century ago, and the adjoining proprietors of the base line 
had erected fences to divide their farms from the highway.

In 1915, the council of the appellant township resolved, at 
McDowell’s request, to bring a government engineer to estai) 
lish the true line of the road allowance. The Government under 
the provisions of the Surveys Act sent an engineer, McCubbin. 
to* make the survey. The survey as reported was evidently ail 
verse to the township s claims, and the township then rescinded
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its resolution asking for this official survey; but the Minister of 
Lands and Forests would not accede to such a request and he 
confirmed the survey which, according to the provisions of tlie 
law, became “final and conclusive upon all parties” and could 
not be questioned hereafter in any Court whatsoever.

The municipality now urges that sec. 476 of the Municipal Act 
should apply. This section provides that where a municipality 
desiring to open an original allowance for road has by mistake 
opened a road which was intended to be but which is not wholly 
or partly upon such allowance, then the land occupied by the 
road as so opened shall be considered as having been duly 
expropriated.

It seems to me that the municipality having requested the 
provincial authorities to determine the boundary line between its 
highway and the adjoining land owners is debarred from asking 
any other boundary than the one declared by such provincial 
authorities. There never was on the additional piece of land 
which the township now claims any statute labour nor the ex
penditures of any public money. It is not in evidence either 
that this piece of land was used as a public highway.

For these reasons the appeal should be dismissed with costs.
Mionavlt, J. I concur with my brother Anglin.

Appeal dismissed.

HEX v. RKAI).

Alberta Supreme Court. Appellate Division, Scott, C.J., Stuart, Beck.
Hyndman and Clarke, JJ.A. October 2-f, 1921.

Evidence (g XIIL—995a)—Common bawdy house—Conviction for
KEEPING AND MAINTAINING—ROOM IN HOTEL OCCUPIED FOR ONE
night—Evidence—Confession—Admissibility of.

A conviction for keeping and maintaining a common bawdy 
house contrary to sec. 228 of the Criminal Code cannot be sustained 
where the evidence is that the defendant was only an occupant 
of a room in a hotel for one night, there being no evidence that 
she had ever occupied the room before, and no evidence of any 
act of immorality having taken place in the room, and no evi
dence as to the reputation of the defendant.

Evidence of admissions made by the defendant to the police 
officer at the time the room was raided, held to be inadmissible 
there being no affirmative evidence on the part of the prosecution 
that the confession was free and voluntary.

[The King v. Mercier (1908), 13 Can. Cr. Cas. 475, distin
guished; Authorities in Rex v. Xat Bell Liquors Ltd. (1921), 66 
D.L.R. 623, referred to. See also R. v. Jones (1921), post p. 413.]

Appeal by leave from judgment of Ives, J., dismissing an 
application in certiorari proceedings to quash a conviction on
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summary trial by a Police Magistrate against the defendant for 
keeping and maintaining a common bawdy house contrary to 
sec. 228 of the Criminal Code. Reversed anti conviction quashed.

./. K. Paul, for appellant.
A. A. Mahaffy, for Attorney-General.
Clarke, J.A.:—The information and conviction are regular 

in form, and the offence charged is within the jurisdiction of 
the Police Magistrate.

The main ground of attack is that there was no evidence before 
the Magistrate to support the conviction.

It is now settled, so far at least as this Court is concerned, that 
the Court will examine the evidence for the purpose of ascer
taining if there was sufficient evidence to maintain the charge.

The authorities are fully discussed in Rex v. Nat Bell Liquors 
l.i,l. < .Vo. 2) (1221), 86 D.L.R. 521, 85 Cm. Cr. Ces. 44, 16 
Alta. L.R. 149.

Apart from the evidence of admissions or confessions by the 
defendant, the evidence is not in my opinion sufficient to justify 
a conviction notwithstanding the wide provisions of the Criminal 
(’ode as amended in 1907 (Can.), ch. 8, and 1917 (Can.), ch. 14. 
As it now stands a “common bawdy house” is defined as “a 
house, room, set of rooms, or place of any kind kept for pur 
poses of prostitution or for the practice of acts of indecency or 
occupied or resorted to by one or more persons for such pur
poses.” Shortly, the evidence, apart from the admissions above 
referred to, is that A., who was occupying a room at an hotel 
for only one night and was a stranger to the defendant, in 
response to an invitation from her, entered the room adjoining 
his and she locked the door. His statement is that he did not 
know what he went to the room for except that she called him. 
There was no chance to talk except that she asked him how he 
felt or something like that, when the police officers arrived about 
10 o’clock p.m. and went into the room. He says he was only 
in her room about a minute. At the trial he was asked by one 
of the officers, “What happened when you went into the room ?" 
and he replied, “Before it happen you come in.” He did nut 
have any of his clothes off. One of the police officers stated that 
“the defendant did not live in the room. She had no baggage, 
one or two towels were in her room and dress. She was not 
what you would call properly dressed. She was dressed as he 
judged for the matter of turning tricks.” He also stated A. had 
been there probably 10 minutes before the officers went there. 
In this he differs from the evidence of A. This statement of the 
officer I take to be based on surmise, but if he is correct ns to
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the time, it seems to me to negative to some extent any inference 
which might be drawn as to the immoral purpose of the visit, 
for in that length of time, if such were the purpose, one would 
expect he would have undressed. I would not conclude from 
the evidence that the delay in opening the door was sufficient to 
enable him to appear fully dressed as lie was when the officers 
entered. The officer also stated: “This is a hotel with a lot of 
these women in it.” He also stated that the defendant had her 
waist and skirt on, but it is not clear whether this was at the 
time he first entered the room or not. Another officer who was 
])resent when her room was entered—by the police—gave evi
dence that on returning to it some time afterwards he looked in 
and the accused smiled to him and said: “It was unfortunate 
we had come so early.” He also said that by her actions sin; 
seemed to be a woman of the underworld and that A. did not 
put up any kick about being taken to the police station; he 
understood it was for being in the woman’s room for immoral 
purposes. There was no evidence of the reputation of the 
defendant, and the police officers had never seen her before. 
Upon this evidence it is not difficult to surmise that the defend
ant’s invitation to A. to enter her room was for an immoral 
purpose, though not necessarily so; but assuming such to be her 
purpose, that is far from establishing that she was keeping a 
common bawdy house; the necessary ingredients of the offence 
are lacking; it does not shew that she was keeping the room, for 
all that appears so far she had never occupied the room before. 
Neither does it shew the room was kept for purposes of prostitu
tion or for the practice of acts of indecency, nor that the room 
was occupied or resorted to for such purposes, unless the fact 
of a man and woman going to a room for the purpose of having 
carnal intercourse is sufficient to justify a finding that the room 
is occupied or resorted to for purposes of prostitution or for the 
practice of acts of indecency. To so hold would in my opinion 
give a meaning to the section defining “a common bawdy house” 
never intended by Parliament. It would constitute a single act 
of fornication anywhere, even in a fence corner, to be a criminal 
offence, and if such were intended I think Parliament would 
have said so in plain and express language. The nearest approach 
to any authority in support of the contention of the Crown is* 
ii decision of Craig, J., of the Yukon Territorial Court, in The 
l\ing v. Mercier (1908), 13 Can. Cr. Cas. 475, in which it was 
decided that a room in a hotel habitually resorted to by any one 
prostitute and her paramour for purposes of prostitution is a 
“common bawdy house,” but the charge in that case was not
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against the woman, but against the hotelkeeper as keeper of a 
common bawdy house by keeping and maintaining a certain 
house known as the “Fourth Avenue Hotel” for purposes of 
prostitution. At p. 483 the Judge says: “I think the word 
‘keep’ means no more than having, keeping open, being respon 
sible for the running of, and does not mean the forced meaning 
endeavoured to be put upon it of holding it out as a prostitution 
house, or as maintained for that purpose alone. Having the 
house, exercising authority over it, and allowing it to be used 
in any way for that purpose, to my mind satisfies the statute in 
that respect.” Assuming that decision to be good law, it is 
distinguishable inasmuch as there the charge was against the 
hotelkeeper who controlled the house. The woman was shewn 
to be a prostitute, and the room was habitually resorted to. In 
view of the decision in Hex v. Cardell (1914), 19 D.L.lt. 411 
23 Can. Cr. Cas. 271, 7 Alta. L.R. 404, in which it was held that 
promiscuous intercourse with men was essential to constitute 
prostitution, it is at least doubtful if the Mercier case would be 
followed here.

In Hex v. Sands (1915), 28 D.L.R. 375, 25 Can. Cr. Cas. 120. 
25 Man. L.R. 090, the Court of Appeal in Manitoba decided that 
evidence of the general reputation of a house as being a house 
of ill-fame is not alone sufficient to convict the person whose 
residence it is of keeping a common bawdy house without proof 
that the people who go there are of ill-fame or that prostitution 
is there carried on.

There remains to be considered the effect of certain admissions 
stated to have been made by the defendant to one of the polie 
officers at the time of raiding her apartment in answer to ques 
fions put by him, namely, that she had been living for two 
months at the King George Hotel and had gone down to this 
place because she thought she could make some money, that some 
of the other girls told her it was a good place down there, that 
she had been there for a few nights only and her baggage w.i 
up in the King George and she was stopping there under another 
name, and that she practically admitted what she was there for. 
The officer does not state what she admitted she was there for: 
he says he did not warn her; he asked her questions and she told 
him she heard from some other girls that she could make a little 
money down there. The evidence of admissions by the defend 
ant was'objected to by her counsel at the trial. Whether or not 
this additional evidence of admissions is sufficient to make out a 
prima facie case I do not decide. It is very weak. There is no 
evidence of any act of prostitution or of the reputation of the



«2 Ü.L.R.] Dominion Law Reports.

defendant or of the terms under which she occupied the room 
or whether or not she had occupied this particular room before. 
It may be that on the previous nights while she was at the hotel 
<he occupied different rooms. In my opinion the evidence of 
lier admissions was inadmissible without a proper foundation 
for it being laid, which was not done, and I agree with Walsh, J., 
hi Rex v. Hughes (1920), 55 D.L.R. 697, 35 Can. Cr. Cas. 103, 
that where there is not sufficient evidence without the evidence 
improperly received the conviction should be quashed.

Before admitting evidence of a confession made to a police 
officer either before or after the arrest it should be made to 
appear affirmatively that the confession was free and voluntary 
as having been made without any inducement such as a promise 
« r threat, and the onus of proving this is upon the prosecution.

Every officer engaged in prosecuting criminal cases should be 
familiar with the principles clearly enunciated in The Queen v. 
Thompson, | 1893] 2 Q.B. 12, which has been consistently fol
lowed in other cases of high authority, notably by the Privy 
Council in Ibrahim v. The King, [1914] A.C. 599, 83 L.J. (P.C.) 
185, 24 Cox C.C. 174. Lord Sumner in the last-mentioned case 
at p. 609 says: “It has long been established as a positive rule 
of English criminal law that no statement by an accused is 
admissible in evidence against him unless it is shewn by the 
prosecution to have been a voluntary statement in the sense that 
it has not been obtained from him either by fear of prejudice 
or hope of advantage exercised or held out by a person in 
authority,” and in the Thompson case, [1893] 2 Q.B. 12, Cave. 
•Iat p. 16 says :

“The material question consequently is whether the confession 
lias been obtained by the influence of hope or fear, and the evi
dence on this point being in its nature preliminary is addressed 
to the Judge, who will require the prosecutor to shew affirma
tively to his satisfaction that the statement was not made under 
the influence of an improper inducement and who in the event 
of any doubt subsisting on this head will reject the confession;” 
and at pp. 17, 18, 19 gives a simple test by which the admissi
bility of a confession may be decided by Magistrates. “They 
have to ask. Is it proved affirmatively that the confession was 
free and voluntary—that is, was it preceded by any inducement 
t" make a statement held out by a person in authority! If so 
and the inducement has not clearly been removed before the 
statement was made, evidence of the statement is inadmissible.
. . . . In this particular case there is no reason to suppose 
that Mr. ('rewdson’s evidence was not perfectly true and accur-
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ate, but on the broad plain ground that it was not proved satis 
factorily that the confession was free and voluntary, I think it 
might not to have been received. In my judgment no other 
principle can lie safely worked by magistrates.”

In Reg. v. Ruse (1898), 18 Vox C.C. 717, at p. 719, Lord 
Russell, C.J., says: “It is to be borne in mind not only by 
magistrates but by prosecuting counsel and by solicitors having 
the charge of prosecutions that they must satisfy themselvr- 
before putting a confession in evidence that the confession wa> 
not obtained under such circumstances as to be inadmissible.

It is sought by the prosecution to remedy the want of tin 
requisite affirmative evidence by an affidavit of the officer who 
received the confession filed in answer to the motion to quasli 
in which he states that all of the admissions mude to him by the 
defendant related by him in his evidence at the trial were math- 
voluntarily and were made previous to the arrest.

In Rex v. Graf (1909), 15 Can. Cr. Cas. 193, Riddell, .1. 
quotes, at p. 197, from Church on Habeas Corpus: “A Court 
acting within the sphere of its jurisdiction is conclusively pre 
sumed so far as all collateral inquiries are concerned to hav 
performed its duty, and the question whether other than legal 
evidence was admitted in its proceedings will not be considéré-1 
by a higher Court,” and there being nothing in the case befoiv 
him to shew that all the facts necessary to be established in ord< 
to make the evidence admissible were not proved to the satis 
faction of the Magistrate, he upheld the conviction. In that 
case no objection was made to the admission of the evidence at 
the trial. If I were satisfied that the necessary facts were estai' 
lished in this case I would be loath to reject the evidence of tlx 
admissions, although the record returned by the Magistrate doe> 
not disclose such facts. In view, however, of the fact that tlx 
evidence was taken by a stenographer, question and answer, and 
appears to be a full report of all that took place at the trial, ami 
in view of the objection made at the time and of the affidavit 
of the officer who gave evidence of the admissions in which In- 
does not say that such facts were proved at the trial, I am sali- 
tied they were not so proved, and I think it would be unfair t<> 
the defendant under the circumstances now to admit ex parti 
evidence to prove that the admissions were free and voluntary 
and in any event I do not think the bald statement in the affidav 
that the admissions were made voluntarily sufficient. Then* 
should at least be evidence that no inducements were held out 
so as to shew the admissions were voluntary in the sense defined 
by the authorities I have referred to. It may be that if the
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whole conversation were given in evidence the Court might infer Alta,
that the statements were voluntary in the sense required, as was App~Dtv
done in The King v. Steffoff (1909), 15 (’an. Cr. Cas. 366, but ----
here the questions asked by the officer are not stated, and there Rex
is nothing to indicate what may have been said beyond what is rkau.
given in evidence.

The record shews that no warning was given. It may be this cla,k'’ 1 v 
was unnecessary if proper evidence of the admissions being 
voluntary were given. The authorities leave this point in con
siderable doubt. There are authorities of weight to the effect 
that where the prisoner is under arrest or virtually under arrest, 
in addition to evidence of the admissions being voluntary, the 
prisoner must be warned of the consequence of his statements, 
especially where they are elicited by questions.

See The King v. Kay (1904), 9 Can. Cr. (’as. 403; lies v.
Knight tV Thu g re (1905), 20 Cox C.C. 711.

Prosecuting officers would be well advised, therefore, to give 
proof of a proper warning when obtaining confession evidence 
in addition to proof of its being voluntary in the sense I have 
indicated.

1 have discussed the matter at greater length than was re
quired for the disposal of the appeal, owing to the request of the 
counsel for the Crown upon the hearing of the appeal that the 
Court should by its judgment furnish a guide for future refer
ence in similar cases.

It follows from what 1 have said that the appeal should be 
allowed and the conviction must be quashed. •

The money paid by the defendant under the conviction to be 
returned to her as well as the money deposited by her as security 
on the motion to quash. As the Magistrate acted within his 
jurisdiction, I think no order for protection is required, but if 
the Crown so desires, the usual provision for his protection may 
be inserted in the order of this Court as a condition of the con
viction being quashed in accordance with sec. 1131 of the 
Criminal Code.

As to costs, the defendant is entitled to her costs of this appeal 
and of the motion before Ives, J., but it is not so clear against 
whom they should be awarded.

In Rex v. Knowles (1913), 13 D.L.R. 773, 22 Can. Cr. Cas.
66, 6 Alta. L.R. 221, Beck, J., expressed the opinion that costs 
could not under the Rules as they then stood be given against 
the Crown and he ordered them to be paid by the magistrate 
in the expectation that they would be borne by the Crown.
•Since that decision the Crown practice rules have been amended 

24—62 D.L.H.
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holding the conviction and thereby the Crown becomes entitled 
to or liable for costs under It. 844 in the discretion of the 
Court.

My only doubt arises from the absence of express provision 
in the rules making them applicable to the Crown. I think, 
however, that though the Crown is not expressly mentioned in 
the rule as to costs, the rules as to certiorari proceedings from 
their very nature apply to the Crown. The notice of motion 
to quash must be served upon the Attorney-General and he, by 
his agent, appears in support of the conviction. See Thomas 
v. Pritchard, [1903] 1 K.R. 209.

As in my opinion neither the Magistrate nor the informant 
should be held responsible for the costs of upholding the con 
viction, I think it preferable to award costs against the Crown, 
being virtually the respondent, direct, than to reach the same 
result indirectly by awarding them against the Magistrate or 
the informant in the expectation of recoupment by the Crown 
and I would order accordingly.

Scott, C.J.„ Stuart and Reck, JJ.A. concurred in the 
opinion delivered by Clarke, J.A.

IIyndman, J.A., concurred in the result.
Conviction quashed.

ATTORN EY-GENRR|AL OF MANITOBA v. KELLY.
KELLY v. ATTORNEY-GENERAL OF MANITOBA.

Judicial Committee of the Privy Council Lord Atkinson. Lord Bum nr r.
Lord Parmoor, Lord Wrcnbury. and Lord Phillimore. January 2-f, 192!.

Arbitration (8 III—16)—Consent judgment providing for—Juric
DICTION TO SET ASIDE AWARD—“ALL LOSS BY REASON OF DEFECTIVE 
WORKMANSHIP ANI) MATERIALS INCLUDING TIIE REASONABLE COSTS 
OF ASCERTAINING AND REMEDYING BITCH DEFECTS"—MEANING OF—
Admissibility of evidence to shew want of jurisdiction or 
misconduct — Finality of umpire's decision — Validity oi

In accordance with the terms of a consent judgment arbitrator 
were appointed to ascertain "all loss to the plaintiff by reason of 
defective workmanship and materials including the reasonable 
costs of ascertaining and remedying such defects" in connection 
with the construction of certain public buildings. Their Lordships 
held that the words "all loss" were not restricted to out of pocket 
disbursements for work done but were wide enough to include an 
estimate of expenditure necessary to complete the repair of certain 
caisson foundations.
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Where in a submission the parties have agreed that the decision Imp.
of the umpire on the matters referred to him shall be final the ------
Courts will not inquire whether the conclusion of the umpire on P.C.
the matters referred to him is right or wrong unless an error ap- ------
pears on the face of the award or on some document so closely Att'y- 
connected with it that it must be regarded as part of his award, Gkn'i. or 
or unless the umpire himself states that he has made a mistake Manitoha 
of law or fact leaving it to the Court to review his decision. r.

That over-zealousness in supporting the claim which had to be lxKI 1 Y- 
determined by the umpire, did not amount to misconduct on the 
part of an appraiser. Held, also, that the umpire had not been pamimir 
guilty of misconduct in withholding certain evidence from the ap
praisers.

If an umpire has made no mistake as to the extent of the 
jurisdiction conferred upon him the Court cannot set aside the 
award unless it is shewn that there was misconduct or some other 
equitable ground for interference but if the umpire has exceeded 
his jurisdiction, and this is apparent on the face of the award, the 
Court can and ought to interfere.

While extrinsic evidence is admissible to shew want of juris
diction or misconduct on the part of the umpire, it is subject to 
the ordinary rules applicable to the admission of evidence.

Appeal by plaintiff from the judgment of the Manitoba Court 
of Appeal (1920), T>6 D.L.R. 167, in so far as it varied the judg
ment of Curran, J. (1919), 48 D.L.R. 536, on a motion to set 
aside, vary or amend a report fded by an umpire acting in 
pursuance of a consent judgment, and cross-appeal to set aside 
the report of the umpire on the ground of the alleged misconduct 
(if the umpire and appraiser. Appeal allowed. Cross-appeal 
dismissed and judgment of Curran, «L, restored.

The judgment, of the Board was delivered by
Lord Parmoob:—The appellant, the Attorney-General of the 

Province of Manitoba, brought an action against the respond
ents, asking to have set aside a certain building contract which 
had been entered into between the respondents and the Province 
of Manitoba, for the erection of buildings in the city of Winni
peg; for the return of certain moneys alleged to have been 
improperly received; damages and other relief incident thereto.
The action came on for hearing before Mathers, C.J., in the 
Court of King’s Bench, and a consent judgment was entered on 
the 22nd March, 1917. (See judgment quoted in 48 D.L.R. 536).
By the said judgment certain matters were referred to two 
appraisers, appointed respectively by the plaintiff and the 
defendants, and in the event of the appraisers not being able to 
agree, such matters were referred to Robert Macdonald of the 
city of Montreal, an architect and engineer, accepted as umpire 
by both parties. So far, therefore, as the appraisers agreed, 
they occupied the position of arbitrators; but, in the event of
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disagreement, their functions terminated, and an independent 
jurisdiction was conferred upon Macdonald, who, throughout 
this judgment is referred to as umpire. The judgment further 
provided that the report of the umpire should be final and con 
elusive between the parties, and that the judgment should be a 
final judgment for the amount shewn in the said report. On 
May 25, 1917. the umpire appointed under the aforesaid order 
of the Court of King’s Bench made his report, and on March 4. 
1918, the respondents, by notice of motion, moved to set aside 
or vary the report on the ground that the umpire had exceeded 
his powers and purported to decide a matter not submitted 1" 
his jurisdiction, including among the debits charged against the 
respondents a sum of $615,213.00, being an “estimate of expendi
ture necessary to complete the repair of caisson foundations." 
After the hearing had begun before Curran, J. (1919), 4s 
D.L.It. 536, sitting as a Judge in Chambers, and also in Court, 
a charge of misconduct against the umpire was added by amend 
ment. On October 3, 1919, Curran, J., dismissed the motions of 
the respondents. The Court of Appeal (1920), 56 D.L.R. 167. 
allowed the appeal of the respondents from the judgment of 
Curran, J., in so far as he refused to vary the report of the 
umpire by deducting therefrom the “estimate of expenditure 
necessary to complete the repair of caisson foundations 
$615,213.00,” and ordered that the report of the umpire should 
be varied by striking out the said item, and that the principal 
sum recoverable by the appellant from the respondents he 
reduced to the sum of $592,138.65.

This is an appeal from so much of the judgment of the Court 
of Appeal, 56 D.L.R. 167, as varied the judgment of Curran, J.. 
48 D.L.R. 536. The respondents further cross-appeal that the 
report should be set aside on the ground that the appraiser for 
the appellant was guilty of misconduct in forwarding a certain 
letter and document to the umpire and that the umpire was 
guilty of misconduct in withholding from the appraiser appointed 
by the respondent* the last page of a report of Bylander, the 
appellant’s engineer, and of not stating truthfully, honestly and 
accurately the contents of the last page of the said report to the 
appraiser appointed by the respondents, or that in the alterna
tive an item, $34,484.03, “one-half costs of the Royal Commis
sion appointed to investigate all matters in connection with the 
Parliament Buildings, known as the Mathers Commission, 
should be disallowed.

A preliminary objection was raised before Curran, J., and 
the Court of Appeal, that the motions should be dismissed on
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the ground that they were misconceived and could not affect the 
consent judgment. It was said that the report of the umpire 
became, on filing, an integral part of the consent judgment, 
making the judgment a final judgment for the amount shewn in 
the report, and that the judgment had not been set aside and 
could not he impeached except by separate action, or petition 
on a charge of fraud.

Curran, J., rejected any general objection to his jurisdiction, 
and held that he had jurisdiction to entertain the charges of 
alleged misconduct by the re, and to hear objections based 
on the allegations that on certain items in his report the umpire 
had exceeded his jurisdiction. In the Court of Appeal, Cameron. 
J.A., expressed a contrary opinion, and that the motions made 
on behalf of the respondents to set aside, or amend the report, 
were misconceived and futile, and should on this ground or line 
be dismissed. On the hearing before their Lordships, the counsel 
for the appellant did not press this preliminary objection, and 
asked their " * to entertain the appeal on its merits, in
order that an end might be put to this unfortunate litigation. 
Their Lordships accordingly heard the appeal on its merits. It 
must not be inferred that their Lordships express any opinion 
adverse to that expressed by Cameron, J.A.

The report of the Board of Appraisal was issued at Winnipeg, 
on May 25, 1917. It shews on its face that on some items the 
appraisers agreed, and that on some items the decision was 
referred to the umpire. (See 48 D.L.R., pp. 539, 540.)

“Under paragraph 1, the appraisers have set aside all previous 
contracta between the parties interested.

Under paragraph 2, sub-s. (a), the amount therein mentioned, 
viz., $1,680,956.84, in which amount is included the sum of 
$500,000 the amount of a certain bond dated July 31. 1913, has 
been taken as a debit charge against the defendant.

Under paragraph 2, sub-s. (Z#), ‘All loss to the plaintiff by 
reason of defective workmanship and materials, including the 
reasonable costs of ascertaining and remedying such defects.’ 
The question was submitted to the umpire, and the following 
figures give the decision with respect to such loss.

DEBITS.
One-half cost of Royal Commission appointed to in

vestigate all matters in connection with the new 
Parliament Buildings, known as the ‘Mathers
Commission,’ cost item $68,968.07 _______«..........  $ 34,484.03

One-half cost of physical investigation made on the
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Imp. new Parliament Buildings which investigation dis

port ion of cost in repairing caissons up to Feb. 28,

closed the fact that caisson foundations were 
defective, cost item $10,675.03 ------------------------

160,306.6 J

5,337.51

Pa minor.
Loss by reason of sundry items of improper work — 3,247.05
Estimate of expenditure necessary to complete the 

repair of caisson foundations____________ —---- 615,213.00

$831,119.78Under paragraph 2, sub-s. (b)

CREDITS.
Under paragraph 3,4The defendants shall he entitled to set-oft' 

against the amount provided in paragraph 2’:—
Sub-s. (a) Value of work done and 

materials provided.
Agreed upon by appraisers_ $241,077.51
Determined by the umpire — 818,174.80

$1,059,252.31
Sub-s. (b) Value of plant and

materials taken over by the 
Government —

Agreed upon by appraisers ...... $148,730.86
Determined by the umpire — 92,281.72

241,012.58
Sub-s. (c) Value of work done and

replaced by defendants on ac
count of changes in plans—

Agreed upon by appraisers— $ 700.00 
Determined by the umpire_ 3,760.08

4,460.08

$1,304,724.97Under paragraph 3, Total

On the debits and credits, as found by the Appraisal Board, 
there is a balance in favour of the respondents of $473,605.19. 
but, after bringing in the sum fixed in the judgment at 
$1,680,956.84, as a debit charge, against the respondents, the 
ultimate balance in favour of the appellant is $1,207,351.65.

In the Court of Appeal (56 D.L.R. 167) sixteen grounds of 
appeal were raised by the respondents ; but in the argument

l’a minor.
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before their Lordships these were reduced to three:—(1) That 
in respect of two items debited by the umpire against the 
respondents, the umpire had exceeded the authority which the 
agreed submission conferred upon him. (2) Misconduct on the 
part of one of the appraisers, Oxton, and on the part of the 
umpire. (3) That the report was against law, evidence, and the 
weight of evidence.

The consent judgment, which contains the terms of the agreed 
submission, ordered, inter alia (see 48 D.L.lt. 536-538)

“(1) That all the contracts referred to in the statement of 
claim herein be and the same are hereby set aside.

(2) That the plaintiff do recover from the defendants.
(a) The sum of $1,680,956.84, in which amount is included 

the sum of $500,000, the amount of a certain bond dated July 31.

(b) All loss to the plaintiff by reason of defective workman
ship and materials, including the reasonable costs of ascertaining 
and remedying such defects.

Provided that in ascertaining such amounts the appraisers, or 
in case of disagreement, the umpire, shall be the judges as to 
whether or not the work was defective and to what extent, and 
shall also be the judges as to wThat extent the investigations 
carried on for the purpose of ascertaining and remedying such 
defects were necessary, and what amount of money, if any, paid 
for that purpose shall be charged to the defendants.

(3) The defendants shall be entitled to set-off against the 
amount provided for in paragraph 2 hereof.

(a) The fair value of the work done and materials provided 
by the defendants on the new Parliament Buildings in the City 
of Winnipeg so far as erected on May 19, 1915, on the basis of 
a fair contractors’ price (including reasonable contractors* 
profit) for the work done and materials furnished, having duo 
regard to the character of the same and the purposes for w'hich 
same was intended ; in regard to the value of the work and 
material, consideration shall be had of prevailing prices at 
Winnipeg at the time the work was done, and in estimating the 
wages for men employed the fair wage schedule of the Govern
ment as it stood in July, 1913, shall be followed.

(b) The value of the plant and materials taken over by the 
Government as at the time they were placed on the ground.

(e) The fair value of any work which had been done and 
which was afterwards torn down and replaced by the defendants 
by order of the Provincial architect on account of and made 
necessary by change or changes in plan..................................
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(6) In the events of the appraisers not being able to agree on 
any of the matters herein referred to, or in the event of one of 
the appraisers being dissatisfied with the diligence of the other 
in proceeding with any matter hereunder, such matter or matters 
shall he referred by either appraiser to Robert MacDonald, of 
the City of Montreal, architect and engineer, who is hereby by 
both parties agreed to as umpire, and whose decision thereon 
shall be final.

(7) The appraisers and the umpire are to be entitled to form
their own opinion as to the fair value and proper charge or 
allowance hereunder to be made in respect of all matters sub 
mitted hereunder from their own knowledge, inspection or ex 
amination, or from such other source as they may deem proper, 
and for that purpose may cause any work to be uncovered or 
any investigations to be made which the appraisers agree upon 
or the umpire desires.........................................

(11) The appraisal hereunder shall not be subject to the 
provisions of the Manitoba Arbitration Act, R.S. Man. 1913, c. 9.

(12) If on striking the balance hereunder it is found that the
balance is in favour of the plaintiff,.....................the defend
ants shall pay to the plaint iff the balance so found with interest 
at the rate of .V'{ per annum from July 1. 1914, to date of 
payment.”

It is noticeable that, under (6), the decision of the umpire, 
agreed to by both parties as umpire, is to be final; and that 
under (7) the appraisers and the umpire respectively are entitled 
to form their own opinion on all matters submitted to them 
either from their own knowledge, inspection, or examination, 
or from such other sources as they may deem proper, thus con
stituting them judges both of the materiality and of the weight 
of all evidence which they deemed it proper to admit.

A voluminous mass of evidence was adduced before Curran, J. 
Only a small portion of this evidence is admissible or should 
have been admitted. The transcript of the proceedings, when 
the appraisers, and the umpire, met before the umpire issued his 
report, is not admissible unless it can be regarded as a document 
so closely connected with and incorporated in the report as to 
be considered part of the report, and to be looked at in the same 
way as the report itself. In the opinion of their Lordships it is 
not possible to accept this view. These proceedings are nothing 
more than informal discussions which took place before the issue 
of the report, and they may, or may not, have influenced the 
umpire in making his report. Cameron, J.A., 56 D.L.R. at 
p. 178. states that he is at a loss to know on what ground these
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proceedings can be considered as evidence for any purpose what
ever, and their Lordships concur in this opinion. No doubt 
extrinsic evidence is admissible on an issue, of jurisdiction, or of 
misconduct ; but subject to the ordinary principles which apply 
to the admissibility of all evidence. How far, in the present 
ease, extrinsic evidence is admissible on these issues can be more 
conveniently considered at a subsequent stage. It is not difficult 
to see that if evidence of this character should be held to be 
generally admissible, there would be a risk of undermining the 
principle of finality, which, subject to certain recognised excep
tions, has long been established as a settled principle in arbi
tration proceedings, and on which their value largely depends.

Evidence was further adduced before Curran, .1., giving the 
opinion of experts on the method in which the inquiry was con
ducted, and traversing the conclusions of the umpire, as stated 
in the report. In effect, the Court on this evidence was asked to 
review the decision of the umpire on questions submitted to him. 
by the parties, for his final decision. Such evidence would not 
be admissible in the case of an award under arbitration proceed
ings conducted according to ordinary practice. In the present 
submission, the umpire is entitled, under the terms of the sub
mission. to form his own opinion as to the fair value and proper 
charge or allowance to be made in respect of all matters sub
mitted to him from his own knowledge, inspection or examina
tion, or from such other source as he may deem proper. Unless, 
therefore, the umpire has been guilty of misconduct, it is within 
his discretion and authority either to act on his own knowledge, 
inspection or examination, or to obtain information from any 
other source, which in his opinion lie may deem proper. It is 
not incumbent on him to state how lie has acted, and it is im
possible for the Court to ascertain what considerations have 
affected his judgment. The matter is one which the parties have 
intended to withdraw from the Courts in order that the issue 
in the litigation may be finally determined by their chosen 
nominee, and all extrinsic evidence that other experts would 
have proceeded in a different manner, or reached a different 
conclusion should, in the opinion of their Lordships, have been 
rejected as inadmissible.

The jurisdiction of the umpire is derived solely from the 
agreement of the parties contained in the consent judgment. 
This doeument is a written document, which cannot be explained, 
and much less varied, by extrinsic evidence, of subsequent facts 
or events. Except so far as the pleadings in the action arc of 
assistance in the interpretation of the document, by shewing the
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surrounding conditions when the agreement was made, none of 
the evidence adduced before Curran, J., is admissible or should 
have been admitted in determining the extent of limitations of 
the umpire’s authority. Whenever there is a difference of 
opinion between the parties as to the authority conferred on an 
umpire under an agreed submission, the decision rests ultimately 
with the Court and not with the umpire. (Produce Brokers Co. 
v. Olympia Oil and Cake Co., 11916] 1 A.C. 314, pp. 327-329. 
85 L.J. (K.B.) 160, 21 Com. Cas. 320). It would be impossible 
to allow an umpire to arrogate to himself jurisdiction over a 
question which, on the true construction of the submission, was 
not referred to him. An umpire cannot widen the area of his 
jurisdiction by holding, contrary to the fact, that the matter, 
which he affects to decide, is within the submission of the parties. 
In the present instance there has been a difference of opinion as 
to the extent of the jurisdiction which has been conferred by tin- 
submission upon the umpire. The majority of the Court of 
Appeal, 56 D.L.R. 167, have adopted a narrower construction 
than Curran, J., and Cameron, J.A. The crucial paragraph in 
the submission is para. (2) (a). The words “all loss” with 
which the paragraph commences would naturally cover all loss 
ascertained or ascertainable by reason of defective workmanship 
and materials, irrespective of when, or whether, the defects have 
been remedied, and of whether, or not, ouVof-pocket expense 
have been incurred, at the time when the assessment of damage 
is made. It is open to the party in whose favour the assessment 
is made either to repair the damage on which his claim is based, 
or to take the risk of leaving the defects as they are, and to place 
the money to his credit as compensation. The majority of the 
Court of Appeal have held that, owing to the conditions under 
which the agreed submission was made, to the context in which 
the words are found, and to the terms of the interest paragraph, 
the words “all loss” have a limited meaning and only include 
such loss as had been already ascertained and in respect of which 
monies had been actually disbursed. Perdue, C.J.M., says in his 
judgment, 56 D.L.R. at p. 172, “The word ‘loss’ in para. (2). 
sub-sec. (b), taken in the connection in which it is found, means 
money loss, money out of pocket.” This construction was sup
ported in an able argument by the counsel for the respondent> 
before their Lordships on various grounds. It was said that the 
interest paragraph (12), which provides that, if there is a bal
ance in favour of the plaintiff, the defendants shall pay on such 
balance interest at 5% from July, 1914, to date of payment, 
shews that the plaintiff must be deemed to be out of pocket, in
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respect of any balance found in his favour, and that this provi
sion was not applicable, if it was open to the umpire to estimate 
damage in respect of a loss that might not occur, and which, if 
it did occur, might not be remedied. On the other hand it was 
argued, on behalf of the appellant, that July 1, 1914, was simply 
a compromise date, agreed between the parties, and that there 
was no reason why interest should not run from this date on the 
balance in favour of the plaintiff, whether that balance is based 
solely on out-of-pocket expenditure, or includes a sum assessed 
by the umpire in respect of ascertainable loss, although, so far, 
no expenditure in respect of such loss had been made. Sugges
tions were made before their Lordships as to the reasons why 
the date of July 1, 1914, had been chosen, but their Lordships 
are concerned to consider the actual language employed, and it 
is beyond their province to enter the region of speculation. 
Their Lordships cannot find in paragraph (12) any more than 
a provision for interest from an agreed date, in itself not incon
sistent with giving to the words “all loss” in paragraph (2) (b) 
their ordinary and normal meaning.

It was further argued that the words “including the reason
able cost of ascertaining and remedying such defects” excluded 
an estimate of loss not based on actual out-of-pocket disburse
ments. Their Lordships, however, cannot construe the word 
“including” as connoting exclusion. The words “such defects” 
are equally apposite, whether they refer back to a limited loss 
calculated on out-of-pocket expenses, or to a loss which compre
hends all sources of ascertainable damage. The respondents 
further relied on the word “paid” which occurs at the end of 
the proviso, but the context shews that the word “paid” is not 
applied to “loss” but to expenditure on investigations carried 
on for the purpose of ascertaining and remedying defects. This 
passage authorises the umpire to estimate to what amount money, 
if any, paid for the purpose of investigation, shall be charged to 
the debit of the respondents. It is under this provision that 
the umpire has debited the respondents with the sum of 
$44,484.03, being one-half cost of the Royal Commission, known 
as the Mathers Commission.

Their Lordships have considered the important matter raised 
prominentia in the judgment of Dennistoun, J.A., 56 D.L.R. at 
pp. 189 et . i.t that unless the words “all loss” are restricted to 
out-of-pocket disbursements for work done, to the exclusion of 
any estimate of expenditure necessary to complete the repair of 
the caisson foundations, there is a risk that the respondents 
would be charged twice over for their defective workmanship
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and materials in connection with the caisson foundations. The 
appellant denies that there is any proof that the umpire has 
made any such error in his report. No question was raised by 
the respondents as to the summary of the credits found in their 
favour, amounting in the aggregate to $1,304,724.77, and under 
each head a proportion of the total amount has been agreed by 
the appraisers. Of the total of $1,304,724.77, no less than 
$1,059,252.31 represents the value of the work done and materials 
provided. If the inclusion of an estimate for ascertainable dam
age under the word “loss” results in a double charge against the 
respondents for defective workmanship and materials, such 
double charge would only be included if, in calculating the credit 
amounts in favour of the respondents, the umpire had taken into 
account deductions for bad work or faulty material, and had in 
consequence of such deductions given the respondents something 
less than the full fair value to which they are entitled under 
paragraph (3) (a).

There is, however, no ground for any such assumption, and 
no evidence that the umpire has made the error attributed to 
him. Following the order prescribed in the submission, and 
adopted in the report, the umpire would consider first the debits. 
The suggestion is that after making a charge under the head 
of debits for all defective workmanship and materials, tin* 
umpire made a deduction of the same items in calculating the 
credits due to the respondents. It is not admissible to assume 
that the umpire made such a mistake, and no such mistake 
appears upon the face of the report. It is not immaterial that 
a proportion of the credits, under each item, was not determined 
by him, but agreed by the appraisers.

Curran, J., and Cameron, J.A., do not construe the terms of 
the submission in the limited sense adopted by the majority of 
the Court of Appeal. Curran, J., expresses has opinion with 
some hesitation, but Cameron, J.A., regards the terms of the 
consent judgment as amply wide enough to support the umpire’s 
findings, and to include the item of estimate of expenditure 
necessary to complete the repair of caisson foundations. Their 
Lordships agreed with Cameron, J.A., and are unable to find, 
either in the conditions under which the agreement of sub
mission was made, or in the context, or from the general scope 
of the agreement, any ground for limiting the words “all loss 
to money loss, money out of pocket.

Has the umpire included in his report any items not within 
the terms of the agreement of reference as above construed ? 
The report is a written document which speaks for itself ami
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which cannot be interpreted, or varied, or contradicted, by 
extrinsic evidence. If there is any doubt as to the subject 
matter over which the umpire was purporting to exercise juris
diction, evidence may be given shewing what was the subject 
matter into which he was enquiring, in order to enable the 
Court to determine whether he has exceeded the limits of his 
jurisdiction. Such evidence may be given by the umpire him
self or by any other competent witness ; but it should be limited 
to the issue of fact, and, in the words of Lord Cairns, “it is not 
admissible to explain or to aid, much less to attempt to con
tradict (if any such attempt should be made), what is to be 
found on the face of the written instrument” (Kuccleiich v. 
Metropolitan Hoard of Works (1872). L.R. 5 ILL. 418, 41 L.J. 
K \. ) 187.
In the present case the umpire sets out, in the report, separate 

items under the heads of debits and credits. There is con
sequently no difficulty in determining from the language used 
in the award, without the aid of extrinsic evidence, the subject 
matter over which the umpire was exercising jurisdiction, lie 
finds that the physical investigation made on the new Parliament 
buildings did disclose the fact that caisson foundations were 
defective, and awards in respect theeof two items; (1) Portion 
of cost in repairing caissons up to February 28. 1917, $160,- 
406.62; (2) Estimate of expenditure necessary to complete the 
repair of caisson foundations, $615,219. It is in respect of this 
latter item that the respondents have raised the issue of excess 
of jurisdiction. They base their objections on the allegation 
that the estimate is one not based on actual expenditure, and 
therefore not a “loss” to the appellant by reason of defective 
workmanship and materials within the meaning of para. (2> 
sub-sec. (b) of the consent judgment. The appellant on the 
other hand argues that a loss of his character is within the mean
ing of para. (2), sub-sec. (6), and therefore within the juris
diction of the umpire. Their Lordships have already stated 
their opinion that the contention of the appellant as to the 
meaning of para. (2), sub-sec. (fc), is correct, and it follows 
that there was no excess of jurisdiction on the part of the 
umpire in including this item in his award.

The respondents further, in the cross appeal, question the 
item of the half cost of the Royal Commission. It was not 
argued at any length before their Lordships. All the Judges 
in the Courts below, before whom the question has come, are 
unanimously of opinion that the item comes within the author it v
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of the later portion of the proviso to para. (2) (6). In this 
opinion their Lordships concur.

On the issue of misconduct a distinction arises between the 
misconduct attributed to Oxton and to the umpire. There is 
no evidence that either of the appraisers, in exercising his duties 
as appraiser, acted in any way improperly. The report shews 
on its face that Oxton agreed certain items with Burt. On 
coming to this agreement his duty as an appraiser came to an 
end. These agreed items are incorporated in the report of the 
umpire. The allegation really is that Oxton acted improperly 
in attempting to influence the umpire after his duties as an 
appraiser had come to an end, and when the decision on such 
matters, as had not been agreed upon between the appraisers, 
stood referred to the umpire. The only way in which the 
alleged misconduct of Oxton, at this stage of the enquiry, can 
affect the validity of the report, is if it can t>e proved thaï 
such misconduct influenced in any way the decision of the 
umpire. On the question of misconduct both the Courts below 
have decided in favour of the appellant.

Under the terms of the submission, the umpire, in case of 
the disagreement of the appraisers, was constituted the sole 
judge as to whether or not the work was defective and to what 
extent. He was entitled to form his own opinion as to the fair 
value, the proper charge or allowance, to be made in respect of 
all matters submitted to him, from his own knowledge, inspec
tion, or examination, or from such other source as he might 
deem proper. It was therefore within the competence of tin- 
umpire to consult and consider at any time any of the '» 
pamphlets sent to him at Montreal by Oxton, and no objection 
could have been taken if he had followed this course. It make* 
no difference that pamphlets, which the umpire had authority to 
consult, were forwarded to him by Oxton. He was entitled to 
act as he did, and is in no way responsible for the action of 
Oxton. It was alleged that the umpire had read the pamphlets 
on his way from Montreal to Winnipeg. In the opinion of their 
Lordships this allegation is not* important, as it was within 
the competence of the umpire to read the pamphlets at any 
time, without being subject to a charge of misconduct. Tin- 
umpire, however, made an affidavit, which has been accepted 
as accurate, and on which he was not cross-examined (see 56 
D.L.R. at p. 185)

“1 have never read the evidence before the Public Account* 
Committee. I did not read the report of the Mathers Com
mission, nor the report of the Public Works Department prior
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to my arrival in Winnipeg, as I preferred to keep an open mind 
until both sides could be heard. The report of the Mathers 
Vommission was on my table before us (Mr. Burt, Mr. Oxton 
and myself) from the beginning of the proceedings, and was 
referred to from time to time in the discussion.”

A further charge of misconduct against the umpire is 
based on Oxton having supplied him with a full copy of 
one of Bylander’s reports, whereas at the same time he 
supplied Burt with a copy which omitted the last page. It is 
alleged that the umpire falsely and dishonestly stated to Burt 
that the part so omitted from the Bylander report had no 
hearing upon the matters in question on the appraisement, 
whereas the part so omitted was vitally important and material. 
Their Lordships can find no evidence which gives any support 
to the allegation that any false or dishonest statement was made 
by the umpire to Burt, in connection with the Bylander report, 
or that there was anything untruthful or improper in his state
ment. During the discussions between the appraisers and the 
umpire, which preceded the making of the report of the umpire, 
it is manifest that Burt did know that the umpire had full 
copies of both the Bylander reports. The umpire states in 
answer to Burt that he has them both in his possession, and then 
occurs the following conversation, f>6 D.L.R., at p. 185 :—

“Mr Burt : I have the first in full, but I have not the last 
page of the second. Mr. Oxton : I shewed it to you, Mr. Umpire, 
but 1 didn’t give Mr. Burt access to it because it concerned a 
question of policy that I didn’t consider he would be interested 
in. Mr. Burt : If it is a question of policy that affects this 
appraisal I might be quite interested in it. The Chairman : It 
does not.”

Kven if it is assumed that the last page of the report did 
contain matter which might have affected the decision of the 
umpire, the umpire, under the wide power as to evidence con
tained in the terms of the submission, was entitled to take the 
view that the question of policy, therein discussed, did not 
affect the appraisal. Unless a charge of dishonesty can be 
established, for which in the opinion of their Lordships there 
is no justification, there is no foundation on which to rest a 
charge of misconduct. Burt, as one of the appraisers, had no 
light or claim to be informed of the evidence brought before 
the umpire, or of the weight which the umpire attached to any 
particular evidence, or of the extent to which the umpire acted 
on his own knowledge and inspection. There was no duty on 
the umpire to give Burt that information, and, apart from
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<lishonesty. no breach of duty in withholding it from him, on 
which a charge of misconduct could be sustained.

The appraisers did not stand in the position of ordinary 
arbitrators. Their functions as appraisers were discharged a-* 
soon as they had agreed on the items on which agreement was 
possible. The terms of the submission did not impose any 
further duty upon them. In the discussion before the umpire 
they were in the position of volunteers, although the urapir- 
was perfectly within his authority in inviting them, or any other 
person, whom he might desire to consult, to state their opinions, 
and in listening to the reasons which they adduced in support. 
There may well lie a difference of opinion as to the materiality 
of the statements contained in the last page of the Bylander 
report, but under the terms of the submission the materiality 
of evidence, as well as its weight, was left in the discretion of tin- 
umpire. If a charge of misconduct could have been established, 
it would be difficult, in the opinion of their Lordships, not to 
set aside the whole award, as infected in all its findings.

It has been convenient to deal first with the special objections 
to the report based on misconduct and excess of jurisdiction. 
The more general objection is raised, that the report is against 
law, evidence, and the weight of evidence. It appears that this 
objection was argued at considerable length in the Courts below, 
but it occupied less time in the argument before their Lordships. 
The principles applicable in arbitrations, where there are no 
special statutory provisions, have long been established. Tin- 
submission in the consent judgment contains a special term, that 
the appraisal, thereunder, shall not be subject to the provisions 
of the Manitoba Arbitration Act, R.tt.M. 1913, ch. 9.

In a submission, in which the parties have agreed, that tin- 
decision of the umpire, on the matters referred to him, shall 
be final, the Courts will not enquire whether the conclusion of tin- 
umpire on the matters referred to him is right or wrong, unless 
an error appears on the face of the award, or on some document 
so closely connected with it that it must be regarded as part < f 
his award, or unless the umpire himself states that he has made a 
mistake in law or fact, leaving it to the Court to review his 
decision.

llofgate v. Killick (1861), 7 II. & N. 418, 158 E.R. 536. 31 
L.J. (Ex.) 7, 10 W.R. 10. Fuller v. Fenwick (1846), 3 C.R. 
705, 136 E.R. 282, 16 L.J. (C.P.) 79. McRae v. Lemay (1889). 
8 Can. S.C.R. 280. Adams v. The Great North of Scotland li. 
Co., 11891] A.C. 31. British Westinghouse Electric and Mfy.
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Co. v. Underground Electric Kgs. Co. of London, [1912] A.C. 
673, 81 L.J. (K.B.) 1132.

This principle is approved by Baron Parke in Phillips v. 
Evans (1843), 12 M. & XV. 309, 152 E.R. 1216, on the ground 
that although, possibly, injustice may be done in particular 
cases, it is better to adhere to the principle of not allowing 
awards to be set aside for mistakes, and not to open a door for 
enquiry into the merits, as this might lead to such an enquiry 
in almost every case. In the present case the umpire has not 
admitted any mistake, and there is no error on the face of the 
report. There is a further consideration which arises in the case 
of the present report owing to the special provision, as to evi
dence, contained in the submission. The umpire is entitled to 
form his own opinion in respect to all matters submitted, from 
his own knowledge, inspection, or examination, or from such 
other source as he may deem proper. The effect of this pro
vision is that it is not possible for the Court to have before it 
all the material on which the umpire based his decision, and that 
even if the Court should remit the report it could have no 
effective control over the ultimate decision.

The older cases are reviewed by Lord Halsbury in Adonis v. 
The Créai North of Scotland Railway. The Lord Chancellor, 
referring to the case of Knox v. Symtnonds, 1 X’es. 369, says at 
pp. 89, HI:

“And shews that where there are real arbitrations, and where 
the parties have selected their judge, in such cases you have to 
shew a great deal more than mere error on the part of the 
arbitrator in the conclusion at which he has arrived before the 
Court can interfere with his award. And in the Court of 
Common Pleas, forty years ago, in a case in which the arbitrator 
had a question of law submitted to him according to the ordinary 
forms of pleading, the Court, having come to the conclusion 
that the decision of the arbitrator was, in the sense in which they 
understood the words, erroneous in deciding upon a question of 
law on demurrer, nevertheless held that the parties, having sub
mitted that question to the arbitrator, it was for the arbitrator 
to determine it; in their own language, the parties had agreed 
to accept the arbitrator’s decision upon the question of law, as 
well as his decision upon the facts. In the Court of Queen’s 
Bench, thirty years ago, that decision was adopted as being the 
law which would guide the Court in the decision of such ques
tions.”

In the later case of King and Doreen, in [1913] 2 K.B. 32, 82 
L.J. (K.B.) 733, Channell, J., after referring to the case of 

25—62 D.L.B.
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Imp. British Westinghouse Electric and Mfg. Co. v. Underground
RC. Electric Itgs. Co. of London, Ltd., says, at p. 36:—

“It is equally clear that if a specific question of law is sub
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mitted to an arbitrator for his decision, and he does decide it. 
the fact that the decision is erroneous does not make the award 
bad on its face so as to permit of its being set aside. Otherwise 
it would be futile ever to submit a question of law to an

I'amioor.
arbitrator.”

The Judge refers to Stimpson v. Emmerson (1847), 9 L.T. 
(Jo.) 199, a case which had been referred to in Adams v. Great 
North of Scotland Bail tea g as a clear authority in favour of 
this view.

Where a question of law has not specifically been referred 
to an umpire, but is material in the decision of matters which 
have been referred to him, and he makes a mistake, apparent 
on the face of the award, an award can be set aside on the 
ground that it contains an error of law apparent on the face of 
the award; but no such issue arises in the present appeal. In 
British Westinghouse Electric and Mfg. Co. v. Underground 
Electric Rgs. Co. of London, [1912] A.C. 673, it was held that 
where an arbitrator had made an award expressed to be made 
on the basis of an erroneous opinion given upon a special case 
stated by an arbitrator under the Arbitration Act, 1889, (Imp. . 
ch. 49, in regard to questions of law arising in the course of 
the reference, the award is subject to appeal, if that opinion 
is erroneous.

In the course of his judgment Lord Haldane, L.C., says, at 
pp. 686, 687 :—

“It was further argued before your Lordships that the 
arbitrator was in reality made judge of law as well as of fact. 
ami that the well-known case of Hodgkinson v. Fernie, 3 (Ml. 
(N.S.) 189, was wrongly decided. 1 see no ground for this eon 
tention, and I am of opinion that the doctrine of Hodgkinson \ 
Fernie, to the effect that where an error of law appears on the 
face of the award the error can be reviewed, is a well-established 
part of the law of the land. I do not think that the Arbitration 
Act intended to make any modification of the existing rule in lli'h 
respect, or that the decision in In re Knight and the Tabernach 
Permanent Building Society, [1892] 2 Q.B. 613, is an authority 
for the proposition that it did. It is, therefore, competent for 
this House to review the law which the arbitrator, as he was 
bound to do, adopted from the Divisional Court and set out in 
his award.”
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The result is that the respondents fail to make good their 
objections to the report of the umpire or to any part thereof. 
The appeal succeeds and the cross appeal fails. Their Lordships 
will humbly advise His Majesty that the appeal should be 
allowed with costs here and in the Court of Appeal, and the 
cross appeal should be dismissed with costs, and that the judg
ment of Curran, J., should be restored.

Appeal allowed; cross appeal dismissed; judgment of Curran, 
J., restored.

Cream ery 
c,,

PATTE RBON v. HANK A T< 'H EWA X CREAMERY Co., Ltd.

Saskatchewan Court of Appeal, Haultain, C.J.S., Lamont and 
Turgcon, JJ.A. November /.}. 1921.

Trial (§ IIE—250)—Master and servant—Injury—Negligence—
Answers by Jury to questions submitted not sufficiently
CLEAR—It l<i I IT OF TRIAL JUDGE TO ASK FOR FURTHER EXPLANATION
—Right to submit further questions.

Where in an action by an employee claiming damages for in
juries received the trial Judge has submitted certain questions to 
the jury as to the negligence of the defendants, and the answers 
returned by the jury do not appear to be sufficiently dear and 
explanatory, the trial Judge takes the proper course in asking 
the jury to elucidate the matter further and also in submitting 
further questions to them in order to have them indicate the par
ticular acts of negligence which they find against the defendant.

A verdict of $5,000 awarded by a jury to a workman for the loss 
of four fingers of his right hand is not so excessive as to justify 
an Appellate Court in setting aside the verdict.

[ Wabash R. Co. v. Rollick (1920). 56 D.L.R. 201, 60 Can. S.C.R. 
375; Gavin v. Kettle Vallep R. Co. (1921), 56 D.L.R. 572; Douson 
v. Toronto and York Radial R. Co. (1918), 43 D.L.R. 377, 43 O.L.R. 
158; referred to.]

Appeal by defendant from the trial judgment awarding the 
respondent $5,000 for the loss of the four fingers of his right 
hand owing to the negligence of the appellants. Affirmed.

U . F. I)unn, for appellant; À\ H. Craig, for respondent.
The judgment of the Court was delivered by
Tvrueon, J.A. :—The respondent was a workman employed 

by the defendant company on and about the company’s pre
mises at Moose Jaw. On January 24, 1920, a freight elevator 
running from the top floor to the basement of the company’s 
building was put out of running order for a short time in order 
that the shaft might be used as a convenient passage for the 
hoisting of some machinery. After the completion of the 
hoisting operation the defendant’s servants proceeded to put the
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elevator back into running condition, when it was discovered 
that the compensating weight, which balances the weight of the 
cage, was stuck in its grooves. It therefore became necessary 
to set this compensating weight free. The cables which support 
the cage and weight wind round a drum about 19 inches in 
length, placed horizontally across the top of the elevator shaft. 
One of the results of the stoppage of the weight was the slacken 
ing of the cable to which it was attached. This cable, after 
leaving the drum and before reaching the weight, passes over a 
grooved wheel situated below the drum and to one side of the 
centre of the shaft. In setting the weight free, care had to be 
taken to see that the cable was not allowed to slip from this 
wheel. George Edwards, an engineer in the employ of the 
defendants, was in charge of the work. According to his own 
evidence, he called the respondent to assist him, showed him 
where to stand, over and behind the drum, with the cable in 
question in his left hand ; and instructed him to hold the cable 
and to prevent it from slipping out of the grooved wheel.

The respondent is a labourer. At the time of the accident he 
had no knowledge of the machinery of the elevator, of the 
arrangement of the cables, or of the system of a compensating 
weight. He carried out Edwards’ instructions by leaning over 
the drum and holding the cable in place. In order to steady 
himself he placed his right hand upon the drum.

After instructing the respondent as above set out, Edward; 
lowered himself down the elevator shaft and kicked the com 
pensating weight, which thereupon dropped several inches, thus 
tightening the cable. In tightening, this cable descended upon 
the respondent’s right hand with such force that it severed all 
four fingers.

The body which Edwards set in motion by the kick which he 
dealt it weighed well over one half a ton. According to 
Edwards’ own evidence, he took no pains to explain to the re
spondent the exact nature of the work in which he was being 
called upon to take part, and gave him no warning of the weight 
of the body which was to fall at the end of the cable which he 
was holding and of the possible danger involved in the operation. 
He says that the idea of danger did not occur to him at the 
time.

At the close of the trial the trial Judge submitted the follow
ing questions to the pury:—

“1. Were the defendants guilty of negligence which conti i 
buted to the accident? 2. If so, in what respect? 3. Was the 
plaintiff also guilty of negligence which contributed to the
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accidentÎ 4. If so, in what respect? 5. After the plaintiff's 
act of negligence was their anything the defendants could have 
done to avoid the accident! 6. If so, what! 7. What damages, 
if any, do you allow !”

These questions were answered by the jury as follows:—
1. Answer in the affirmativé. 2. That the company failed to 

take the proper method of putting the elevator in working order. 
3. The question answered in the negative. 7. Amount of dam
ages allowed $5.000.

As the answer to question No. 2 did not appear sufficiently ex
planatory, the trial Judge requested the jury to retire again 
and to answer certain supplementary questions, which, with the 
answers brought in by the jury, read as follows:—

“8. Q. Will you state more specifically what is meant in your 
answer to question 2? A. That the company failed to take the 
proper method of putting the elevator in working order by not 
blocking up the weight and taking up the slack on counter
weight cable and then release the weight gradually. 9. Q. Were 
tin- defendants guilty of negligence in allowing the weight to 
get stuck fast? You can answer that “yes” or “no.” A. Yes. 
10. Q. Were the defendants guilty of negligence in not guarding 
the drum and cable? You can answer that “yes” or “no.” 
A. Yes. 11. Q. Were the defendants guilty of negligence in not 
warning the plaintiff of danger in the operation he was called 
upon to perform? You can answer that “yes” or “no.” A. 
Yes.

C.A.

Patterson
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Vpon these findings the trial Judge ordered judgment to be 
entered for the respondent for $5,000 and costs.

It is contended on behalf of the appellant that the trial Judge 
erred in submitting questions 8, 9, 10 and 11 to the jury, and 
that he should have proceeded to deal with the case upon the 
basis of the answers to the questions originally submitted.

In my opinion this contention must fail. The meaning of 
the original answer to question 2 was certainly far from clear, 
and I think the trial Judge took the right course in asking the 
jury to elucidate the matter further, and also in submitting 
further questions to them in order to have them indicate the 
particular acts of negligence which they found against the 
defendants. (Per Anglin, J., in Wabash R. Co. v. Follick 
(1920), 56 D.L.R. 201, 60 Can. S.C.R. 375; Gavin v. Kettle 
1 alley It. Co. (1921), 56 D.L.R. 572; Dowson v. Toronto and 
York Radial R. Co. (1918), 43 D.L.R. 377, 43 O.L.R. 158).

The appellants also contend that in answering question 2 as
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Can. they did the jury travelled outside the record and found negli 
3^“^ gence which was not alleged by the respondent.
_J_‘ In ray opinion this contention is also unfounded. The jury 's 

Crkklman finding upon this question, as I take it, is to the effect that the 
Vkbui- method adopted by Edwards to release the counterweight was 

r. unsafe ; that he might have adopted a less dangerous method, 
Tine Kino. aI1(] that his conduct in this regard amounted to negligence. Evi

dence upon this point was given at the trial without any objec- 
lion being taken to its admission, and the allegations of the 
statement of claim, in my opinion, cover it sufficiently.

In short, the jury have found specific acts of negligence 
against the appellants and they have found the respondent 
innocent of contributory negligence, and I can see no reason 
why their verdict in this regard should be disturbed, as in my 
opinion it is amply supported by the evidence.

I am of the same opinion upon the question of damages. An 
award of $5,000 to the respondent for the loss of four fingers 
of his right hand does not strike me, to say the least, as being 
so excessive that twelve reasonable men could not have granted 
it; nor do I find that the Judge’s charge was defective in this 
regard, or that the jury took into consideration matters which 
they should have left aside. Under such conditions I think the 
verdict should be allowed to stand.

I would dismiss the appeal with costs. Johnston v. G rent 
Western R. Co., 11904] 2 K.B. 250.

Appeal dismissal.

t’RKKLMAN AND VKRGK v. Till: KING.

Exchequer Court of Canada, Audettc, J. November 13, Ih^U.

Public Works (§ II—10)—Contract—Public building—Tender 
Acceptance—Delay—Loss—Liability.

The Government is not liable for loss suffered In connection 
with a contract with the Crown for the erection of a public build 
ing, arising on account of the rise in the price of materials and 
labour between the date of the sending of the tender for the 
building and its acceptance by the Government, the contractor 
having the right to revoke or withdraw it at any time before its 
acceptance. A delay from August 8 to September 12 between the 
receiving and acceptance of a tender by the Government is not an 
unreasonable time when the parties are 2,000 miles apart, and 
considering the number of officials by whom it has to be con
sidered before it can be accepted.

Petition or rhjiit to recover the amount alleged to have been 
lost on account of delays in connection with the acceptance of a
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tender for the construction of a public building in Calgary. 
Dismissed.

The facts are fully stated in the reasons for judgment.
W. I). Qow, for suppliants.
/. W. McArdle and W. S. Davidson, for respondent.
Audette, J. The suppliants, by their Petition of Right, seek 

to recover the sum of $35,453.58, the amount of a loss they allege 
to have suffered as hereinafter set forth, in connection with their 
contract with the Crown, for the construction of a drill hall, at 
the city of Calgary, in the Province of Alberta.

The Crown, during July, 1916, called for and invited tenders 
for the construction of this drill hall, under the conditions men
tioned in the notice to that effect, as set forth in Ex. 1, and 
stating, among other things, that tenders for the same would be 
received at the office of the Secretary of the Department of 
Public Works, at Ottawa, until 4 o’clock, p.m., on August 8,

After acquainting themselves with the plans and specifications, 
the suppliants, on August 4, mailed their tender in the form 
shewn in Ex. 2, under the form supplied by the respondent.

On September 12, 1916, the suppliants were by telegram 
advised and notified that their tender had been accepted and 
the following letter, bearing same date, was sent, by the Depart
ment of Public Works, to the suppliants, viz:—

“l beg to inform you of the acceptance of your tender, at 
$282,051.45, for the construction of a Drill Hall, at Calgary, 
Alta., $9.25 per cubic yard to be paid for any additional con
crete, as per specification, including all extra excavation, filling 
and wood forms, etc.

The contract in this connection is being prepared and will be 
forwarded shortly for execution.

(Sgd.) L. II. Coleman, Asst. Secy. 
“Messrs. A. G. Creel man & Co.

“Calgary, Alta.
Then on Septembt e Department addressed to Mr. Leo

Dowler, their resident engineer, at Calgary, the following 
letter :—

4‘ Sir :—I beg to transmit to you herewith, in duplicate, the 
draft of contract to be entered into between llis Majesty and 
Messrs. Creel man & Verge, for'the construction of a drill hall 
at Calgary, Alta., and to ask you to kindly have these documents, 
and plans, forwarded to you under separate cover, signed by the 
contractors in your presence as witness.

You will please fill in the blank spaces left for the date of
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signature anil for the first names of the contractors, and return 
me these documents, together with the plans, for completion by 
the Department, after which, one of the duplicates will he re
turned to the contractors.

“R. C. Desrochers, Secy."
“Leo Dowler, Esq.,

“Resident Architect, P.W.D.,
“Calgary, Alta.”

As may he inferred from this letter the draft of the contract, 
the specification and plans were being transmitted to Calgary, 
under separate cover.

This letter (Ex. A) appears to have been received at Calgary, 
on September 1!), but the draft of the contract and plans, etc . 
which were sent by express only came several days afterwards 
The resident architect testified he could not swear on what date 
they arrived; hut he made repeated enquiries for these docu
ments at the Express office, and on the day they came into his 
possession, he immediately advised the suppliants who came and 
signed the contract on September 29.

|llis Lordship here recited certain averments of the petition 
as follows:—Suppliants claim that the delays in accepting their 
tender, in forwarding the contract for execution, in the staking 
and giving possession of the land for the building were un
reasonable, and by reason thereof they were thrown into the 
winter months, when the work of excavation could not lie done, 
anil these operations had to lie suspended till the following 
spring, and they were unable to undertake the work of con
struction when and in the manner contemplated by them and 
respondents. That the cost of labour and material was speedily 
increasing at all times during the construction, and, that in 
consequence, they suffered damages from such delays to tin- 
extent of $35,488.58.]

Can it be said, with justification, that the tender having 
reached Ottawa on August 8 and the notice of acceptance ha 
ing emanated on Septeinlw-r 12,-that the delay between these 
two dates was unreasonable and oppressive!

I must answer in the negative. The parties in question were 
more than 2,000 miles apart. The Crown was not obliged t>> 
accept the tender,—it had only invited the contractors to sub
mit figures for the erection of that building; and, on the other 
hand, at any time, between the date of the tender and tin- 
notice of acceptance the suppliants were at liberty to revoke 
their tender which must be construed as speaking from day to 
day, expressing willingness from day to day to perform that
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contract. If they found the delay in answering their lender was 
loo long, they could at any time put an end to it; they could 
have withdrawn by revoking it.

Now, if the suppliants had found, at any time after August 
S, that the Crown was taking too long in advising them whether 
their tender was accepted or rejected, it was always open to them 
to revoke it. If they did not do it and if they received, on 
September 12, the notice of acceptance without protest, and if 
they entered into and signed the contract on September 29 
without protest, have they not acquiesced in what was done, are 
they not to-day estopped from setting up contentions so in
consistent with their conduct? And this would apply as well to 
the delay in accepting and in signing the contract.

7 liais., pp. 346, 347.
Apart from these considerations, I find that the delay in 

cpiestion cannot lie qualified as unreasonable and oppressive. 
I'nder normal conditions, taking into consideration that the 
parties were over 2,000 miles away from one another, that the 
Crown is necessarily a slow body to move, as a matter of this 
kind has first to be taken up by the officials, then by the Minister 
who finally takes the matter before the Governor in Council. 
All these contingencies are well known to experienced con
tractors as the suppliants.

However, in this case we have more than normal conditions 
to consider. In 1916 the country was engaged in this gigantic 
mondial war, when all the resources of the country were taxed 
to their limits and when all the Ministers of the Crown gave their 
chief and paramount attention to the innumerable questions 
involved in the prosecution of the war, I unhesitatingly find that 
the delays complained of were decidedly not oppressive, but 
quite reasonable and what might be expected, under the cir
cumstances.

rile suppliants were, as just said, always at liberty to revoke 
their tender before its acceptance, and they therefore cannot 
construe a right of action against the Crown for such delay. The 
delays which elapsed between the notice of acceptance (12th 
September) and the signature of the contract (29th September) 
were not unreasonable as far as the Crown is concerned when 
consideration is given to the necessary delay involved in for
warding any document from Ottawa to Calgary,—and more
over. in the present instance, the delays in the transmission 
of this contract, specification and plans seem to have been 
caused by the express company.

With respect to the complaint of delays in staking and giving

Can.
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possession of the land upon which the building was to he 
erected, it must be found that there in no evidence bearing upon 
the delay in giving possession of the land, but only in respcel 
of the staking, which seems to have Iteen attended to just as 
soon as it was mentioned by the contractor and witness (1. K. 
Hughes, the suppliants' manager, speaking of this delay, said : 
“After the receipt of the plans, 1 would say it (the staking) was 
not done promptly, but I do not object to the time it took. Il 
was staked on October 7. It might have been staked sooner.' 
Indeed, many things might have been done sooner ; the sup
pliants also might have started the excavation sooner than tin- 
day they did—they might also have held their subcontractors 
to their contracts, etc. However, all of these matters in the 
view I take of the case become unnecessary to pass upon.

This action is for the recovery of damages, under the above 
mentioned circumstances, and is therefore in its very essence 
one sounding in tort. Apart from breach of contract or from 
special statutory authority no such action will lie against the 
Crown.

The complaints made herein cannot he construed as amount
ing to a breach of contract for the reasons already mentioned.

By the third clause, on p. 4 of the specification, which forms 
part of the contract and which had been in the suppliants’ 
possession before making any tender,—it is provided, among 
other things, that “no charge shall be made by the contractors 
for any delay or hindrance from any cause during the progress 
of any portion of the work embraced in his contract." The 
clause 44 of the contract provided that : “The contractor shall 
not have, nor make any claim or demand, nor bring any action 
or suit or petition against His Majesty for any damage which 
he may sustain by reasons of any delay or delays, from whatever 
cause arising in the progress of the work. ’ ’

Failing to establish that the delays complained of were op
pressive, as contemplated in the ease of Bush V. Trustees of Tori 
amt Town of Whitehaven (1888), 52 J.l*. 1192, more fully re 
ported in Hudson on Building Contracts, 4th ed., vol. 2, pp. 
122, 130, cited at bar in the able argument presented on behalf 
of the suppliants,—no right of action will lie against the Crown 
under the circumstances. The present case is clearly distinguish
able from the latter in that the works contemplated by the con
tract in that case were to be performed in the space of 4 months 
and that the delay in giving possession of the land extended 
for a period of 3 months and 13 days and ran into the winter.

It is true the suppliants discharged in a creditable manner
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the works contracted for at the sum of $282,051.45, plus the 
charges for concrete, and that under the evidence adduced by 
both parties, the building, as erected, was worth, at the time 
of the trial, between $350,000 to $400.00. However, the con
tractors would appear to have been the victims of circumstances. 
In the autumn of 1916, the climatic conditions were worse than 
usual and the cold weather set in earlier; then the war was 
being carried on with all due energy with the result that the 
price of labour and materials kept soaring up. Had the 
weather been more favourable, had prices gone down instead 
of jumping up, the result would have been different. Did not 
the contractors tender at too low a price under the circum
stances, when prices were so unsteady ! However, these are 
matters that cannot be judicially weighed, the contract is the 
law of the parties.

Under clause 3 of the contract the works had to be fully com
pleted by September 12, 1918. They were completed on 
October 25, 1918, with extras to the small amount of $940. and 
the Crown made no complaint in that respect. Perhaps 1 
should not close without mentioning that there is endorsed, 
on the outside cover of the contract a memo, that the contract 
was authorised on September 9, 1916, by an Order in Council; 
however that may be, there has been no evidence on the record 
establishing that any such Order in Council was ever passed 
and if any were passed, the nature of the same.

The suppliants have established that they have performed 
their contract in good workmanship, to the satisfaction of the 
Crown; but they have failed to shew a right of action, under 
the circumstances. They have been the victims of circum
stances over which neither party had any control.

There will be judgment declaring that the suppliants are not 
entitled to any portion of the relief sought by their petition of 
right. Judgment accordinyly.

REX v. ROBERTS.
Alberta Supreme Court, Appellate Division, Scott. C.J., Stuart, Beck, 

Hyndman and Clarke, JJ.A. October 29, 1921.
Evidence (§ XIIL—995a)—Disorderly hoitsb—Keeping for purposes

of PROSTITUTION ACTS OF FORNICATION—€ RIM INAL CdDE SECS.
225, 228.

The gist of the offence of keeping a common bawdy house under 
sees. 816, 888 of the Criminal Code is the keeping of the house 
for purposes of prostitution, not the mere act of committing forni
cation, and where the facts justify the Magistrate in finding that 
the house was kept for this purpose tile conviction will he sus
tained, although there is no evidence of any act of fornication 
having taken place.
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Appeal from a judgment dismissing an application by way of 
certiorari to quash a conviction by a Police Magistrate for 
keeping a common bawdy house contrary to sec. 228 of the 
Criminal Code. Conviction affirmed.

J. K. Paul, for appellant.
A. Makaffy, for Attorney-General.

The judgment of the Court was delivered by
Clarke, J.A. Appeal by leave from judgment of Ives, J.. 

dismissing an application in certiorari proceedings to quash i 
conviction by a Police Magistrate against the defendant for 
keeping and maintaining a common bawdy house contrary to 
sec. 228 of the Criminal Code.

In my opinion, there was sufficient evidence before the Magis
trate to sustain his conviction.

It is true there was no evidence of any act of fornication in 
the house and if that is necessary, the conviction would have to 
fall, but, in my view of the matter, such proof is unnecessary. 
The gist of the offence is the keeping of the house for purpose- 
of prostitution, not the act of committing fornication. The 
house was occupied by the defendant and another woman ; they 
beckoned to a passer-by who had previously had sexual inter 
course with the defendant in another house. When the police 
officers entered he was found in a bedroom behind the door, al
though the defendant had previously denied he was in the house ; 
there was also evidence of men going to and from the house the 
previous day. Upon these facts I think the Magistrate was fully 
justified in holding that the house was kept for purposes of pros
titution. The defendant gave evidence and stated that she was 
taking care of the house since the morning of the day preceding 
the day of her arrest for a “lady” who had gone to Chicago. I 
think this sufficient for a finding that she was the keeper, 
especially in view of sec. 228 (2) of the Criminal Code, R.8.C. 
1906, ch. 146, amended 1913 (Can.), ch. 13, sec. 10, which 
provides that anyone who appears, acts or behaves as the 
person having the care of the house shall be deemed to be the 
keeper thereof and shall be liable to be prosecuted and punished 
as such, although in fact, he or she is not the real owner or 
keeper thereof.

I would affirm the conviction and dismiss the appeal with 
costs.

Appeal dismissed.
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BRADLEY v. BAILEY TOBAOTO CO. AXD JAHPER80N. Can.

Supreme Court of Canada, Davies, C.J., Jdington, Duff, Brodeur and S.<\ 
Alifinault, JJ. June it IIUI.

Damages ( § IIIA—75)—Sale of coons—Passing of property—Rki tsai.
OF PVRCHASF.R TO TAKE DELIVERY—DETERIORATION—Re s Al l.— 
IxEUTAHi.E loss—Liability for.

Where a purchaser in breach of his contract, refuses to accept 
the goods purchased which are of a perishable nature, and in the 
state of the market it is impossible to re-sell the goods within a 
reasonable time and in the meantime despite the utmost care of 
the vendor the goods have so deteriorated between the date of the 
breach and the earliest iiossible date of the re-sale as to inevitably 
cause a loss, such loss should be borne by the purchaser from 
whose breach of contract it resulted.

[Jamal v. Moolla Da wood Sons «f Co., [1910] 1 AX’. 175, dis
tinguished; Bradley v. Bailey it Jasper son (1920), 57 D.L.K. 073,
48 O.L.R. G12, varied. See Annotation, Acceptance or Retention of 
Goods Sold, 43 D.L.R. 165.]

Appeal by vendor from the judgment of the Ontario Supreme 
Court, Appellate Division, in an action on a contract by which 
the defendants purchased his crop of tobacco. Varied.

O. L. Lavis, K.C., and J. M. Pike, K.C., for appellant.
J. II. Rodd, for respondent.

Davies, C.J.The questions to be decided in this case are 
chiefly, if not entirely, of fact. I am quite satisfied with the 
reasons and conclusions of the trial Judge, Latehford, J. fsee 
57 D.L.K. 673), and would allow the appeal with costs and 
restore his judgment.

Tdington, J. The appellant sued respondents on a contract 
by which they bought his crop of tobacco at 30 cents a pound 
to be delivered on or before March 31, 1919.

They accepted and paid for what was delivered in the earlier 
months preceding said date without objection.

Hut when he proposed to deliver in March they offered 
excuses to which he paid no heed but hauled the balance of the 
crop so bargained for to the place agreed on for delivery and 
duly tendered same on March 18.

Vnder the pretext that it was not of the quality they were 
entitled to the respondents refused to accept same.

Then the appellant tried ineffectually to induce them to 
accept delivery.

Something like a fortnight of time was taken up in these 
negotiations. Then appellant consulted a solicitor who advised 
giving them a formal written notice offering a week further 
within which to accept delivery, and threatening, default
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thereof, an action. This course was adopted but met with no 
response. Then he offered the goods to 5 different dealers but 
failed to induce any of them to buy. Exactly when this was 
done and whether within a reasonable time after the breach of 
contract is part of what has to be considered on the reference 
hereafter referred to. He ultimately sold same at six cents 
a pound on May 12, 1919. Thereupon this action was brought 
in which it was attempted to recover the full amount of the 
price, <m the ground that the title had passed by virtue, of what 
had transpired in said month of March, or, alternatively, the 
difference in price when so sold, and the original price.

In defence the defendants set up that the goods had beconm 
damaged and were not of the quality bought.

A perusal of the evidence demonstrates that the issues so 
joined were fought out solely on the grounds of the quality of 
the goods never having been up to the standard bargained for 
or, at all events, had become so damaged as not to lie what wen- 
bought.

The trial Judge properl)' found that the title had not passed 
and that the goods had not become when tendered so damaged 
as to have entitled the respondents to reject same.

He suggests what seems highly probable that the real reason 
was a fall in the market value, and assessed the damages on 
the basis of the difference between the selling price—30 cents 
a pound—ami the ti cents a pound realised on the resale, ami 
added some items which seem hardly allowable in any event.

The fact would seem to be that each of these litigants was 
so determined to have his own way on the trial that neither 
directed due attention to the alternative of measuring the dam 
ages according to the legal principles applicable to such a e:i <■ 
and tendering evidence that should have guided the Court 
trying the issues.

The re-sale of goods (sold at 30 cents a pound, deliverable by 
the end of March) for ti cents a pound on May 12 following, 
hardly seemed to the Court of Appeal to be a due application 
of the principles of law which govern the assessment of damages 
in such a case, and whilst maintaining the trial Judge’s judg
ment in all other respects, directed a re-assessment of the 
damages by the local Master at Chatham.

Hence this appeal which does not seem to me to be well 
founded; yet I doubt if the terms of the reference will exactly 
fit the peculiar circumstances likely to be developed in the 
course of the hearing thereof.

The persistent effort of respondents on the argument to raise
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and obtain a rehearing as it were of the question of the goods Can.
not being up to the standard upon basis of which the bargain g c,
was made although no cross-appeal, tended rather to confusion. —-

Reading the evidence since then it occurs to me that it is quite Brai,u v 
possible that in the state of the market it would he impossible to v
re-sell the goods within any reasonable time and that mean- Toha<<o Co. 
time despite the utmost care of the appellant they may have |<piM~ J 
so deteriorated between March 18, and the earliest possible date 
of a resale that there might have inevitably occurred a loss for 
which respondents should be held responsible.

I doubt if the expression in the last line or two of the first 
sub-section of para. of the amended judgment will be under
stood in such a way as to cover said risk which in law should 
be borne by him breaking his contract.

The risk of loss despite due care of perishable and unmarket
able goods in case of breach of contract clearly should be borne 
by him causing the loss and is a contingency which should he 
provided for in a clearer way than the words “value of the 
goods in the condition they then were.”

Of course if the goods could have been readily resold there 
is no need to fear a miscarriage of justice on this ground.

1 would leave it to the parties to submit to this Court such 
amendment as either may desire to be made in the formal judg
ment and allow them to speak to such minutes. The actual 
situation may need no such provision for if the goods are intrin
sically just of the same quality in May when re-sold, as in 
Marcn, then the suggestion I make is needless.

Default that, 1 think the appeal should be dismissed with 
costs.

Dvff, J. : —Î concur in the judgment of Davies,, C.J.
H rôdeur, .1. It is a well settled principle that in a contract 

for sale of goods, the measure of damages for breach is the 
difference between the contract price and the market price at 
the date of the breach: Jamal v. Mooli a, Da wood, Sons iV Co.,

116 1 A.C. 176.
The breach took place in the present case on March 18. The 

contract price for the tobacco in question was 110 cents a pound 
and on May 7 it was re-sold at 6 cents a pound. The trial Judge 
awarded the vendor the difference between the contract price 
and the price at which the tobacco was subsequently sold.

The parties were so much involved in the issue as to the 
quality of the tobacco that they have failed to bring evidence 
as to the market value of the tobacco when the breach took
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place, viz., when the purchasers refused to accept delivery of 
the goods.

The evidence is not very satisfactory as to the obligation n; 
the part of the vendor to mitigate the damages by getting 1L 
best price he can at the date of the breach. It is not clearly 
established either as to whether the tobacco deteriorated from 
the date of the breach until the date of its re-sale and to who 
negligence such deterioration should be charged against.

The Appellate Division (1920), 57 D.L.K. 675, at p. 677. 
came to the conclusion that the breach had occurred on March 
18, and that the purchasers were bound to take then the delivery 
of the tobacco. They confirm in those respects the findings of 
the trial Judge. They ordered a reference to the Master to 
assess the damages (at p. 682), “on the basis that the plaintiff 
is entitled to the difference between the contract price and the 
market value of the goods when they were refused on March 
18, or if there was no market there then at the difference in the 
value of the goods in the condition they then were and the con
tract price.”

This order of reference seems to me too wide ; and though I 
would be willing that the order should be maintained in prin
ciple I would be in favour of amending it in such a way that 
the defendants respondents should also be held responsible if 
there was no available market value at the time of the breach 
for the deterioration which the goods might have incurred from 
the day of the breach, March 18, to the date of the resale on 
May 7. Benjamin on Sale, ed. 6, p. 930.

The appeal should be allowed with costs and the order of 
reference should be amended to cover the above mentioned modi
fication.

Mignavlt, J.:—This is an action claiming damages for the 
failure of the respondents to take delivery of 17,830 pounds 
of tobacco sold to them by the appellant. The contract of .sale 
dated October 17, 1918, was in writing, and was of the appel 
hint’s crop of 30 acres of Hurley leaf tobacco, grown in 1918, 
at 30 cents per pound, to be delivered when ready up to March 
31 at Jeannette’s Creek or Pain Court. The contract specified 
what the seller was to do to the tobacco and also required that 
it should be in marketable condition and not too high in ca><- 
that is to say not too moist. Payment was to be made at the 
time of delivery.

The appellant delivered to the respondent 14,829 pounds of 
this tobacco early in the year and was paid for the same. There 
remained a balance of some 17,830 pounds. This the appellant,
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about the middle of March, 1919, placed in a warehouse at Pain 
Court, and wrote to the respondents, on March 18, informing 
them that he had about tons of hurley tobacco in warehouse 
at Pain Court, Ont., constituting the balance of tobacco to be 
delivered under the contract, and he insisted that the respon
dents should accept the tobacco and pay for it at once in accord
ance with the terms of his contract.

The trial Judge found all the facts in favour of the appellant 
as to the condition of the tobacco when it was placed in the 
warehouse in Pain Court. Me also found it should have been 
accepted and removed and paid for by the respondents within 
a reasonable time after they were notified of its delivery at 
Pain Court, or about March 18 or 19, but that the respondents 
allowed it to remain there during a damp ami an increasingly 
warm season. At that season of the year, added the trial Judge, 
bacterial action takes place in tobacco and it becomes increas
ingly damp in appearance and more liable to become mouldy. 
The trial Judge also found that, on April 7, when the respon
dents had the tobacco examined, some of it was not, at least in 
part, in a marketable condition, but that it was delivered within 
the time of the contract and that it was of that time, and not of 
a later date, that the test of marketability is to be applied. He 
gave judgment for $4,701.66. It appears therefore that although 
the trial Judge finds that the tobacco was in a marketable con
dition and conformed to the contract when delivered and 
stored at Pain Court, it became subsequently deteriorated on 
account of remaining at Pain Court during a and increas 
ingly warm season. The respondents claimed that the tobacco 
was not in good condition when delivered at Pain Court and 
refused to accept it on or about March 18, and confirmed this 
refusal after another inspection about April 7. Then the appel
lant made efforts to sell it, the trial Judge finds, at the best ob
tainable price, but could only get 6 cents a pound for it when he 
sold it on May 12. The trial Judge adds that about the time 
of the breach tobacco buying had ceased, that the buyers had 
packed up and gone away to other places where the seasons 
are different, that some had abandoned their drying machines, 
discharged their help and were not in a position to buy. He 
says: “I do not think the plaintiff could have done anything 
more than he did.”

The judgment was reversed by the Appellate Division, Fergu
son, J.A., who delivered judgment stating, at p. 679 (57 
D.L.R.) :—

“It is not pretended that it was intended that the property 
26—62 d.l.r.
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in the goods should pass until all things stipulated in the con 
tracts to be done to the tobacco to prepare it for the market 
had been done. The trial Judge has found that everything the 
plaintiff had to do to put the tobacco in condition for delivery 
was done, and that the defendants wrongfully refused to take 

Tobacco Co. delivery and pay. He does not, however, find that the pro- 
Nin^. i. l)crty in thc P0(m1h Peeked-”

On the ground that the property in the tobacco had not passed 
to the respondents—and of course it had to be weighed and 
control and possession of the same given to the respondents on 
payment of the price—the Appellate Division decided that tin- 
risk of deterioration and depreciation in value from moulding, 
sweating, heating or from improper storing was the appellant 's 
and not the respondent’s risk. And the Court ordered a re
assessment of thc damages on the basis that the appellant was 
entitled to the difference between the contract price and tin 
market value of the goods when they were refused on March 
18, or if there was no market on that date, then to the differ 
ence in the value of the goods in the condition they then were 
and the contract price.

According to this decision, assuming that the tobacco was. 
on March 18, in the condition found by the trial Judge, that is 
to say in good marketable condition, and that the respondents 
wrongfully refused to accept it, the appellant will recover the 
difference between the contract price and either the market 
value on March 18 of the tobacco if there was then a market, 
or the value of the goods on that date. This means that tin- 
appellant cannot charge the respondents with the subsequent 
deterioration of the tobacco, for the judgment holds that it re
mained at his risk, the property not having passed to the re 
spondents, nor the loss lie suffered by reason of such détériora 
tion which possibly affected the price which the appellant ob
tained for the tobacco when he sold it on May 12, at (i cents a 
pound.

Can it be contended, on the facts found by the trial Judge, 
that the property in the tobacco warehouse at Pain Court passed 
to the buyers ? It seems to me impossible to say that the tobacco 
should be weighed, for it was sold at so much a pound. Hut 
does this mean that the appellant who, the trial Judge finds, had 
fulfilled his part of the contract, while the respondents wroiv- 
fully refused to carry out their obligations thereunder—will, 
if there really was no market for the tobacco at the date of the 
breach, suffer the loss caused by the deterioration of the tobacco.
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if it happened without his fault, and affected the selling price 
when he ultimately succeeded in selling it.

The rule no doubt is that the measure of damages, in case of 
the breach of a contract of sale by reason of the wrongful re
fusal of the purchaser to accept the goods when tendered to him, 
is the difference between the contract price and the market 
price of the goods at the time of the breach, the obligation of 
the seller being to minimise the damages by getting the best 
price he can upon that date. Jamal v. Moolla, Pa wood, Sons 
d Co., [1916] 1 A.C. 175.

Rut this supposes that there was a market for the goods at 
the time of the breach. If not, the Appellate Division holds 
that the measure of damages is the difference between the con
tract price and the value of the goods at the time of the breach. 
This is no doubt perfectly proper, but it status to me that there 
should be a further inquiry in a ease like this of the sale of 
goods which are subject to deterioration through climatic 
causes and which deterioration may occur without any fault of 
the vendor.

After due consideration therefore I think the judgment of 
the Appellate Division should be varied to the extent of amend
ing the order of reference to cover the ease of no available 
market coupled with deterioration in the intrinsic value of the 
tobacco through no fault of the appellant. The parties, if they 
cannot agree on the form of this amendment of the order of 
reference, will have leave to come before this Court to have it 
settled.

In view of this variance of the order of reference the appel
lant is entitled to his costs in this Court.

Appeal allowed; judgment varied.

Ap|i. Div.

THE POLAR AERATED WATER WORKS v. W1XMKOFF.
Alberta Supreme Court. Appellate Division, Scott, C.J.. Stuart. Beck, 

Hyndman and Clarke, JJ.A. November Ô, 1921.
Courts (§IIA—150)—District Courts—Alberta—Jurisdiction.

The fact that the cause of action did not arise in the district in 
which the action was brought and that the defendant does not 
n itde therein does not deprive tin- District Court of that district 
of jurisdiction in respect of the action.

[Reid v. Taber Trading Co. (1912). 7 D.L.R. 229, followed. 
Bcnnefield v. Knox (1914), 17 D.L.R. 398; Mayor, etc., of London 
v. Cox (1867), L.R. 2 H.L. 239 referred to; It. and R. Co. v. 
McLeod (1914), 18 D.L.R. 245. 7 Alta. L.R. 349. applied.]

Appeal from the order of the Judge of the District Court of 
Calgary dismissing the action of that Court.
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IV. I). (loir, for plaintiff; A. Ilanna, for defendant.
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Scott, (’.J.:—-The defendant resided in the district, of Aeadiii 
where the cause of action arose. The Judge did not give any 
reasons in writing for dismissing the action hut it was sub 
m it ted upon the argument of the appeal that he held that, by 
reason of the facts referred to, the District Court of Calgary 

Winnikoff. had not jurisdiction to entertain the action.
— , The question involved in this appeal was ilealt with by Walsh. 

J., in Reid v. Taber Trading Co. (1912), 7 D.L.R. 229, by Car 
penter, district Judge, in Manitoba Engines Co. v. Pa isle ;i 
(1914), 7 W.W.R., 1097, and by the Judge now appealed from, 
in De Itarothjj d; Co. v. Markham iV Co. (19111), 5 W.W.R. 806.

In the first two cases referred to it was held that the fan 
that the cause of action did not arise in the district in which 
the action was brought and that the defendant did not reside 
therein, did not deprive the Court of that district of jurisdie 
tion in respect of the action. In the last mentioned case the 
Judge now appealed from held, upon similar facts, that the 
Court was without jurisdiction. As we have not before us his 
reasons for judgment in the case at Bar, I assume that they are 
those stated by him in the ease referred to.

Section 211 of the District Courts Act 1907 (Alta.), eh. 4, gives 
District Courts jurisdiction over all manner of causes of action 

by the amount claimed or the value of the property 
in dispute. With the exception of sec. 23, which I will refer 
to later, the only provisions I can find which limits their juris
diction over persons and property throughout the Province are 
those contained in sec. 32 which provides that actions for très 
pass to land, for partnership accounts, or in respect of wills 
must be brought respectively in the district in which the lands 
are situated, where the partnership had its principal place of 
business or n which the testator resided at the time of his 
death or in which probate of the will was issued, and sec. 41 
which relates to jurisdiction in probates.

Section 32 appears to me to afford a strong indication of in
tention that District Courts shall have jurisdiction over persons 
and property through the Province, at least, irrespective of 
where the cause of action arose, the property is situated or tin- 
defendants reside. The fact that it provides that certain cause> 
of action must be sued for in certain District Courts reasonah’ 
implies that all, other causes of action may be sued for in any 
District Court.

Section 32 also indicates that a District Court has jurisdic

A^$A
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lion over persons residing outside the boundaries of the dis
trict. The causes of action mentioned therein must be brought 
in certain districts. If the defendants did not reside therein a 
plaintiff in such an action would be without a remedy unless 
1 hose Courts had such jurisdiction.

Section 18 provides that a District Court may require the 
sheriff of another district to serve and execute all its writs, 
summons and orders upon persons within their districts and 
sec. 40 provides that a District Court may issue inter alia writs 
of attachment and replevin and subpoenas into any other dis
trict. These sections afford a strong indication of intention 
that a District Court has jurisdiction over both persons and 
and property beyond its boundaries. They appear to me to be 
necessary provisions as I doubt whether a District Court would 
otherwise have jurisdiction or authority over other than the 
officers of its own district and they cannot reasonably be held 
to indicate an intention to limit the jurisdiction of such Courts 
over persons or property.

The provisions of the District Courts Act are largely taken 
from the County Courts Act of Ontario, R.S.O. 1914, ch. 59. 
There the jurisdiction of a County Court over persons residing 
outside the county or causes of action arising or property situ
ated elsewhere, except in cases where the venue is local, has 
never been doubted. Carpenter, D.J., in Manitoba Engines Co. 
v. Paisleg refers to Mahon v. Nicholls (1880), 111 U.C.C.P. 22, 
where Osler, J., expresses the view that a plaintiff might bring 
his action in any county in the Province no matter where the 
cause of action arose and regardless of the convenience of the 
defendant.

In Ward v. S err el (1910), 3 Alta. L.R. 138, it was held by 
this Court that, where a statutory provision is adopted from 
another jurisdiction after having been in force there for a long 
period of time, the judicial decisions of that jurisdiction upon 
its interpretation should be followed unless there are very strong 
reasons for a contrary view. See also Benne field v. Knox 
(1914), 17 D.L.R. 398, 7 Alta. L.R. 346.

Under the rules respecting small debt procedure an action 
brought under them may be brought in any District Court in 
the Province subject only to the provision that it shall he tried 
at the place at which a sittings of the Court is held nearest to 
the place where the cause of action arose or where the defen
dant or anyone of the defendants reside or carries on a business 
at the time the action is entered and that the place of trial shall 
he named by the plaintiff in the statement of claim.

Alta. 
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Rule 791 prescribes the time within which the defendant 
must pay the claim or enter a dispute (1) where the defendant 
resides within the district in which action is brought; (2) where 
the defendant resides elsewhere in the Province; and (3) 
where the defendant resides anywhere outside the Province and 
provides that in none of those cases shall it be necessary to 
obtain an order for service out of the jurisdiction.

At the time this rule was first promulgated the Supreme Court 
of the Territories was the only Court which had jurisdiction to 
entertain actions under that procedure. As that Court had 
jurisdiction over the whole Province and service anywhere 
within it would not be a service outside its jurisdiction the 
words “none of those cases” in R. 791 must be taken to refer 
only to cases where a defendant resides outside the Province. 
The fact that jurisdiction in small debt cases has been trails 
ferred to District Courts is not, in my view, a sufficient ground 
for holding that the rule should now receive a different inter 
pretation. The only effect of it and the rules respecting ser 
vice outside the Province is that in all cases in the District 
Courts other than small debt cases the plaintiff must obtain 
an order for such service, and set aside the order appealed 
against.

For the reasons I have stated, I am of opinion that the Dis 
trict Court of Calgary had jurisdiction to entertain this action 
and I would, therefore, allow the appeal with costs and with 
costs to the plaintiff of the application in the Court below.

Section 33 provides that an action brought by or against a 
District Court Judge which is within the competence of a Dis 
trict Court may be brought in a District Court, adjoining that 
in which such Judge resides.

This provision appears to be inconsistent with the views l 
have expressed as to the effect of the Act. If I am correct in 
that view such an action may be brought in any district in any 
District Court other than that in which such Judge resides. It 
appears to be taken from the Ontario Division Courts Act, 
R.S.O. 1914, ch. 63, and was a necessary provision therein as 
it provides that actions shall be brought in the division in which 
the cause of action arose or in which the defendant or one of 
the defendants resides. The fact that it is included in the Dis 
trict Courts Act is not in itself sufficient to indicate an intention 
contrary to that which I have expressed.

I am referred to two cases in the British Columbia Courts in 
which the jurisdiction of County Courts there was questioned 
on grounds similar to those arising on this appeal. Those cases
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are not applicable to the case at Bar as the County Courts Act 
of that Province prescribes that certain causes of action shall 
be brought in certain Courts and that all other actions shall be 
brought in the Court in which the defendant or one of the de
fendants resided or carried on business within 6 months before 
action brought or in the Court within the territorial limits of 
which the cause of action wholly or partially arose. (See R.K. 
H.C., ch. 53, secs. 66, 67.)

Stuart J.A. The question of the local jurisdiction of our 
District Courts in this Province has been a matter of some 
difference of opinion for some time past. The opinion, adopted 
in this case by the Judge appealed from, that there is a local 
limitation, seems to be based upon the fact that they arc in 
one sense, at least, “inferior” Courts. And there are un
doubtedly many precedents establishing the principle that an 
“inferior” Court is presumed to be so limited and that noth
ing shall be assumed to be within its jurisdiction unless it is 
expressly shewn to be so.

The strongest case seems to be Mayor of London v. Cox, 
(1867) L.R. ‘2 ILL. 239. There the defendant in error had 
sued for prohibition against the Mayor of London to prevent 
the exercise of jurisdiction by the Mayor’s Court of that city. 
He succeeded throughout in the Court of Exchequer, the Ex
chequer Chamber and the House of Lords. The Judges were 
then called in and on their behalf a very learned and exhaus
tive judgment was delivered by Willes, J., which was fully 
adopted by the House.

It will be observed, however, upon a perusal of the judg
ment that it proceeded entirely upon a consideration of the 
true position of a very large number of Courts, existing 
throughout England from time immemorial mostly of feudal 
origin, whose jurisdiction rested upon old feudal law as part 
of a lord’s rights over his tenants or upon old royal charters 
granting “liberties” to the mayor and alderman of boroughs 
which, being grants from the King, as superior lord (in the 
feudal sense) over all, were themselves essentially feudal in 
their theory and origin. See 9 Hals., p. 11, para. 6. The 
Court of the Lord Mayor of London was held to be in the same 
position as any other of these. Willes, J., shews that as early 
as the Statute of Westminster the First it was necessary in 
order to save the authority of the King’s Courts (the Superior 
( ourts at Westminister) to restrain these Courts within ter
ritorial limits. And Lord Westbury indeed in his few remarks
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shews that there was still trouble over this in connection with 
the Lord Mayor’s Court.

Of course if the principle of that decision must necessarily 
he applied to such a new statutory Court as our District Court 
simply because it, too, is an “inferior” Court it would be dif
ficult to avoid the conclusion that the learned Judge appealed 
from was right. We are left without assistance from any 
decisions on the English County Courts Act because from the 
very beginning there was made in that Act a territorial limita 
tion. The first County Courts Act of 1846 (Imp.) cli. 95. 
fixed the jurisdiction as the same as that of the historical 
sheriff’s County Court or sheriff’s “tourn” which had existed 
from the very earliest (even Anglo Saxon) times and which 
from the very nature of the sheriff’s office was limited ter 
ritorially in its jurisdiction. See Tubb v. Woodward (1795). 
6 Term. R. 175, 101 E.R. 496; Smith v. O’Kcliy (1797), 1 Bos. 
& P. 75, 126 E.R. 787, Hailey v. Ckitty (1836), 2 M. & W. 28 
at p. 31, 150 E.R. 654. And the present County Courts Act of 
1888 (Imp.) cli. 43 makes a specific territorial limitation of 
jurisdiction.

But what we have before us here is a new Court of purely 
statutory origin established in a community or province where 
there never existed any feudal or customary inferior Courts. 
We have Courts created directly by Parliament (for this 
purpose our Provincial Legislature has the full powers of 
Parliament). We have Courts whose existence is recognised 
or anticipated in the B.N.A. Act wherein It is provided that 
the Judges shall be appointed by the Governor-General in 
Council i.e. by the Crown. We have Courts whose process is 
issued in the name of the Crown which was not the case with 
the inferior Courts referred to, or the Court dealt with, in 
Mayor of London v. Cox. In that case the theory was expressly 
repudiated that the Mayor’s Court was a Royal Court. On 
the other hand it cannot be denied that our District Courts 
are Courts of the King, although their jurisdiction as to sub
ject matter is restricted to claims or property of a certain 
amount of value.

It is true that in Mayor of London v. Cox, supra, at p. 270 
Willes, J., said:—“In our local Courts the general rule is said 
to be that the person proceeded against must be resident.' 
But the cases he there cites all deal with the old sheriff \ 
County Court or with other customary Courts.

In 9 liais, p. 9 it is said “Courts may be classified in sev-
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oral ways. First they may be divided into such as are courts Alta, 
of the King and such as are not. The latter class includes App ,)iv 
the palatine courts where the King has parted with jura 
mjalia in the county palatine, courts, baron and the old aVhviko
sheriff’s county courts ; all other courts [which would include watik

the modern statutory county courts] are the Kings Courts.” Works

In this situation I have grave doubt whether decisions and Wixnikoit. 
opinions in England referring entirely to the old customary 
Courts, should be applied without reserve to our District Ml""
( 'ourts.

From 15)07, (Alta) ch. 4, when our District Courts were, 
established, to 1914, (Alta), eh. 2 sec. 11., when by the new 
rules writs of summons were dispensed with, actions were 
begun both in the Supreme Court and in the District Courts 
by writ which was expressed to be issued in the King’s name.
Now ordinarily the King’s writ ran throughout his dominions 
although no doubt, under our federal system it could only run 
throughout the territorial jurisdiction of the Legislature 
authorised to establish the Court which directed its issue or 
from which it issued. It may be remembered that up to 1862 
the writ of habeas corpus issued by the Court of King’s Bench 
in England was held to run even to Upper Canada (See Ex 
parte Anderson (1861), 3 El. & El. 487, 121 E.R. 526), and 
it required a statute to restrict it. (See 1862 (Imp.) ch. 20).

My view, therefore, is that inasmuch as the District Courts 
are the King’s Courts and issue process in the King’s name 
their authority should be presumed to extend throughout the 
Province, that is, throughout the territorial jurisdiction of the 
Legislature validly establishing them unless there is something 
to indicate a clear intention that their running should be re
stricted to a limited area. It may be that this is contrary to 
our preconceptions about local Courts but I feel rather con
fident that these preconceptions are derived from a legal tradi
tion relating back to the local Courts in England to which 1 
have referred.

In Mayor of London v. Cox supra, at pp. 258, 259 Willes, J. 
said, referring to the statute (1857) (Imp.), ch. 157, which 
authorised the Mayor’s Court to issue its process beyond the 
city said “In this local Act there are neither express words 
nor necessary implication to produce the prerogative effect of 
creating a superior Court and in effect a new palatine jurisdic
tion. Far different was the language used in the public Act of 
20 Vic. ch. 65 to put the Admiralty Court upon the footing of



110 Dominion Law Reports. [62 D.L.R.

Alta.

App. Div.

Poi.ab 
Aerated 
w un 
Work 8

Winxikoff.

the superior Courts. When this is done for the City Courts it 
will doubtless he by a public measure which shall associate the 
Judges to those of Westminster Hall and which (following the 
policy acted upon since the time of Henry VIII. at latest) shall 
vest their appointment in the Crown.”

Of course it is impossible.to look upon our District Courts as 
other than inferior Courts in one sense. Section 96 of the H.N.A. 
Act clearly makes the distinction between Superior Courts and 
District and County Courts. There is no doubt that the super 
intending jurisdiction by certiorari, prohibition, &c., is confined 
to the Supreme Court and may be exercised over the District 
Courts; but the latter do stand, in my opinion, for the reasons 
1 have given, in quite a different position from that occupied by 
what were usually called “inferior” Courts in England.

There is no specific territorial limitation laid down in the Dis 
trict Court Act. The Act was obviously largely modelled on the 
Ontario County Courts Act wherein no such limitation was 
made, and there is no doubt that for many years ;u Ontario 
prior to the passing of our Act the Ontario Act hi been uni 
versally acted upon as imposing no territorial limitation.

It is true that in one section of our Act, viz., 41, dealing with 
jurisdiction in probate, there is a distinct reference to the “terri
torial limits” of the Court. But I think there is a real sense in 
which the Court may be said to have a territorial limitation 
which still does not extend that limitation as far as is contended 
for by the respondent in this case. The Judge is not the Court. 
The Quirt is an institution consisting of various officers with 
written forms of procedure and offices where the officials do their 
work. There is undoubtedly a territorial limitation with respect 
to the operation of the institution, i.e., with respect to the topo
graphical limits within which all these officers may carry on 
their functions. That is to say, the Court as an institution must 
operate within the judicial district. That is, I think, what is 
meant by 1907 (Alta.), ch. 4, sec. 3, which says: “There shall 
be in every judicial district in the province a Court of Record 
to be styled the District Court of the District of (as the case 
may be).” The effect of the Act would thus be the erection of 
these institutions in each locality or district with power to opei 
ate, i.e., do their work, there and there only. But this is quite a 
different thing from confining their jurisdiction to persons resid
ing and causes of action arising within those territorial limits. 
It is perhaps somewhat analogous to the provision of Magna 
Charta that the Court of Common Pleas must sit in some fixed
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place. That did not prevent its jurisdiction extending ami its Qu*1 
writs running throughout England. s P

Now there are undoubtedly sections in the Act which impliedly 
confirm the view that all persons residing and causes of action Mi<;naui:
arising anywhere in the Province shall be under the...............m lalax

of any of these District Courts. Particularly is this true of ‘kttk. 
sec. 32 to which the Chief Justice has referred, and his reason
ing would also apply to sec. 41. With respect to sec. 18 and 
sec. 40 it may. of course, be said that the inference should rather 
be to the contrary because if the view I have expressed is correct 
these sections would be quite unnecessary. Hut I feel convinced 
that these sections were inserted largely ex majore cautela for 
the purpose of removing all doubt as to the effective execution 
of the Courts’ judgments and orders throughout the province.

I admit that there is much to be said in favour of the view 
adopted by the Judge below and certainly the matter is one of 
some uncertainty. I am finally inclined, however, for the rea
sons I have given ami for those given by the Chief Justice in his 
judgment and also those given by Walsh, J., and Carpenter,
Co. Ct. J., in the cases decided by them, to hold that the terri
torial limitation does not exist. Certainly it was assumed not 
to exist in Ontario under an Act in practically similar terms 
from which much of our statute is taken and, according to the 
principle adopted in such cases as li. d- It. Co. Ltd. v. Macleod 
(1014), 18 D.L.R. 245, 7 Alta. L.R. 349, where a foreign statute 
having received in its forum for many years a certain interpre
tation is then adopted in a new jurisdiction the Courts of the 
new jurisdiction ought to take the statute with the old interpre
tation.

I would, therefore, allow the appeal with costs and set aside 
the order appealed from. The plaintiff should have the costs 
of his application upon which that order was made.

Heck, Hyxdman and Clarke, JJ.A., concur in the judgments 
of Scott, C.J., and Stuart, J.A.

Appeal allowed.

M1GNAVLT v. LAIjANCKTTK.
Court of Sessions of the Peace, Quebec, Choquette, J.

October 31, 1931.
Gamk Laws (§ I—1)—Hunting deeb by means of jacii-i.ioiit—Pos

session OF, AS EVIDENCE OF tiUILT.

The fact that a person carries a jack-light during a hunting 
trip does not make him liable to be lined unless it be proved that 
he has really hunted with such light contrary to the Quebec 
statute which makes it an offence to hunt by this means.

8211
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Prosecution under the Quebec Game Laws for illegally hunt
ing deer with a jack-light. Dismissed.

(’HOQUETTE, J.:—The defendant is charged with having, in 
the first days of the present month of October, in the parish of 
Villeroy, county of Lothiniere, illegally hunted deer by means 
of a jack-light, contrary to the Quebec Game Laws, art. 21110. 
R.S.Q. 1909.

The proof establishes that on the occasion in question the 
defendant accompanied by a friend arrived at Villeroy station 
with a dead deer; that the game-keeper Mignault, the plaintiff, 
asked him for his name and what he had in a small suitcase 
which he was carrying; the defendant immediately gave him his 
name and address and told him to examine the contents of the 
suitcase. Thereupon the plaintiff found the jack-light, seized 
it as well as the carcass of the deer and the defendant’s gun, and 
charged him with having killed the animal by means of thi* 
light. The defendant denied this, adding that it was his con. 
panion Royer, defendant in a like case, who had killed it tin 
same morning about eight o’clock without having used this 
light. The facts are established beyond doubt. The mile 
question to be decided is whether the fact of having been found 
in possession of a jack-light is sufficient to find the defendant 
guilty of having illegally hunted.

A penal statute must be strictly interpreted; therefore, when 
the law clearly states that it is forbidden to use a jack light to 
hunt, kill, etc., is this to be taken to mean that a person fourni 
in possession of such an instrument, when it is not proved that 
he used it to hunt and much less to kill deer, has nevertheless 
transgressed the law? I do not believe so. If such had been 
the intention of the Legislature, it would have been easy to say 
so; but the law forbidding the use of this instrument only for 
hunting, it devolves upon the plaintiff to show that the de 
fendant really used it for this purpose.

To hunt means to chase for the purpose of killing or catch
ing an animal on the earth or in the air; does this apply to ;i 
person sitting in a camp, even in the bush, or waiting at a rail 
way station with a jaeklight, a light which may be used for 
many other purposes than hunting. Evidently not.

The counsel for the plaintiff contended that from the moment 
that a person carrying such a light left his home to hunt, he 
is guilty of an infraction of the law. I am unable to accept 
this interpretation, because, as I have already said, it won!-1 
have been so easy for the Legislature to have said so. if such 
had been its intention.
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I am therefore of opinion that a person carrying a jack-light 

during a hunting trip is not liable to lie fined unless it be proved 
that he has really hunted with such light, that is to say, as 
the word means: to chase for the purpose of killing or catching 
an animal.

The complaint is dismissed with costs.*
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REX v. JON EH.

Alberto Supreme Court, Appellate Division, Scott. C.J., Stuart, link. 
H y ml man and Clarke, JJ.A. November .i, IP.il.

Evidence (8 XIIL—986)—Disorderly uoi sk—Keeper of—Admissions 
—Threats or promises by police officer—Admissibility- 
Criminal Code sec. 228.

It is doubtful if an admission of ownership can be treated as 
evidence of keeping under sec. 228 of the Criminal Code, but even 
if so an admission of ownership made to the officer after his 
arrival with a warrant to search the house, and which may have 
been the result of threats or promises by the police officer the 
Crown not having discharged the burden of proving otherwise, 
is inadmissible and a conviction based upon such admission will 
be quashed.

[Ibrahim v. The King, [19141 A.G. 699, 83 L.J. (P.C.) 185, fol
lowed. See also R. v. Read (1921), 62 D.L.R. 363.]

Appeal from a judgment of Ives, .1., dismissing a motion by 
way of certiorari to quash a conviction under sec. 228 of the 
Criminal Code. Appeal allowed and conviction quashed.

•/. K. Paul, for appellant ; A. Mahaffg, for the Crown.
Scott, C.J., concurs with Stuart, J.A.
Stvakt, J.A.:—I think this appeal should be allowed and the 

conviction quashed. I concur in the reasoning of Clarke, J.A. 
But I think also that there would be a good deal to be said 
against the conviction even if the statement made to the police
man were admissible. The policeman said that the accused told 
him she was the “owner” of the house. I doubt very much 
if an admission of ownership should be treated as evidence of 
“keeping” under sec. 228, R.8.C. lfiOfi, ch. 14fi. amended 1913 
(Can.) ch. 13. In sub-sec. 2 it is made clear, it seems to me, 
that a keeper is the person who has the “care, government or 
management of any disorderly house or as assisting in such 
care, government or management.” The sub-section enacts that 
any person appearing, acting or behaving as having such care, 
&c. or as assisting therein, shall be deemed the keeper. But all

(*) A similar judgment was rendered in the case of Miynault v. 
Royer, charged with the same offence.
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A1,a- this is a very different thing from ownership. And I find noth-
App. Div. *nK *n the evidence of the policeman to suggest the inference

----- that the accused appeared, acted or behaved as the person having
Rkx the care, government or management of the house or as assist-

Joxks. inR therein. An owner does not necessarily do any of these
things. And as for the word “occupant” the same reasoning 

IUlk’ 1 ' might, to some extent, at least, apply. And it is particularly to 
be observed' that it was the cross-examining counsel and not the 
witness, who used the word “occupant.” If we take the words 
of the witness in answer to the question as a statement that the 
accused had told him she was the “occupant” then the ques
tion arises, just what word did she use? Was it the word 
“owner” or the word “occupant”? The officer did not attempt 
to give her words directly.

It might of course be said with much force in opposition to 
my suggestion that the other evidence shews that the accused 
was there in the house and was enticing, and if she was doing 
this and was at the same time the owner of the house the infer
ence would be strong that she was the keeper. I should per
haps hesitate to quash on this ground alone but I am bound to 
say that the admission was very ambiguously reported by the 
officer and I should have preferred to have him give her words 
directly and a little more specifically before being absolutely 
satisfied with the admission as evidence of guilt. I think admis 
sions ought in general to be accurately reported to the Court.

Beck, J.A. I concur with my brothers Stuart and Clarke 
in allowing the appeal and quashing the conviction.

I take this occasion to make some observations which I think 
it would be well for those to take into consideration who are 
engaged in the duty of enforcing the criminal law. The offence 
charged in the present case is dealt with along with a number 
of cognate offences under Part V. of the Criminal Code which 
has the title of “Offences against religion, morals, and public 
convenience.”

The purpose of the provisions in question is obviously to 
check immorality and what I want to suggest is that in many 
cases this purpose would be much more effectively accomplished 
if the police authorities would dig a little deeper and thus reach 
those who, probably occupying a position of more or less respec
tability in the community, are morally more guilty—because 
acting coldly and deliberately—than the miserable women, who 
for the most part are the only ones pursued.

Though many cases come before us in which a woman is 
charged with being the keeper or inmate of a bawdy house, T
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do not recollect a case brought under sec. 228 A. which makes Alla- 
it a criminal offence for any one who as landlord, lessor, tenant, Ap|( j)iv 
occupier, agent or otherwise has charge or control of any pre
mises and knowingly permits such premises or any part thereof Rkx 
to be let or used for the purposes of a disorderly house. In most jONKgi
cases in which a rented house is used as a bawdy house it would ----
probably not be difficult to infer knowledge from the circum- ' ""
stances. I venture to add that it would be with more personal 
satisfaction that I should convict the one higher up than the 
unfortunate woman who seems commonly in practice to be 
thought the only sinner.

Hyndman, J.A. (dissenting) :—This is an appeal from the 
judgment of Ives, J., who dismissed a motion by way of 
certiorari brought by the defendant to quash a conviction made 
against her on June 8, 1921, by Gilbert E. Sanders, Police 
Magistrate for the city of Calgary, for that the said defendant 
at Calgary, on June 3, 1921, and for sometime previous thereto, 
did unlawfully keep and maintain a disorderly house to wit, a 
common bawdy house, by keeping and maintaining a certain 
house, situate and being at— [address was specified] —Calgary, 
for the purpose of prostitution contrary to sec. 228 of the 
Criminal Code and for which offence she was adjudged to pay 
the sum of $150 and $25 costs or in default thereof, imprison
ment for the period of four months.

A preliminary objection was taken at the opening of the 
trial that the defendant had been arrested without a warrant 
but it does not appear in the evidence that there was a warrant 
to search the premises although it seems not to have been filed 
as an exhibit. However, I do not think this can be considered 
at this stage for the reason that the ground was not raised in 
the notice of appeal unless it can be said that it arises under the 
general objection that “the Magistrate had no jurisdiction to 
convict the accused.”....My opinion is that this is altogether too 
general and if reliance is intended to be had on such a ground 
there should have been a clear and specific reference to it. It 
is perhaps hardly necessary to state that where persons taken 
into custody under a warrant to search issued pursuant to sec.
941 can be proceeded against without the issue of any further 
warrant provided a charge is promptly laid against them. Iiex 
v. Shook (1918), 43 D.L.li. 608, 30 Can. Cr. Cas. 290, 14 Alta.
L.lt. 76, which was done in this instance.

Since the argument Mr. Paul has referred us to the decision 
in Hex v. Hing Iloy (1917), 36 D.L.li. 765. 28 Can. Cr. Cas. 229,
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Alta. H Alta. L.R. 518, as shewing that it was necessary to properl 
App q|v prove and file the warrant. That, however, was a charge « i 

— keeping a gaining house in which the warrant, when proved.
Rex established a prima facie or presumptive case against the accused

Josrs. as provided for in sec. 985 of the Criminal Code. No such pre 
sumption, however, is raised in the case at Bar and the neves 

Hindman. gj|y for |tH production is not of such urgency. In face of tie- 
evidence I do not sec how it can he maintained that the defen 
dant was arrested without a warrant. There was a warrant 
used at the trial and had there been anything of an irregub.r 
nature contained in it, doubtless counsel for the defence won'. I 
have taken advantage of it. I think it ought to be presume.I 
under the circumstances of this case that it was regular.

Another ground raised was that the Magistrate admitted cm 
dence, namely, admissions made by the accused after arrest ami 
before the necessary warning had been given. The onl.\ 
evidence, however, which was given to which objection oouM 
be taken under this ground was a statement by the defendant 
to the constable that she was the occupier of the house, i really 
am unable to see why such a question should be considered ob
jectionable in view of the fact that she was in the house ami 
there can be no crime in being the occupier of a house. If sin- 
had admitted that it was a house of ill fame and that she wa> 
the occupier, then it might be a very different matter. In fact 
only confessions or admissions of guilt are objectionable ami 
not statements incapable of being construed as confessions 
guilt. This, in my opinion, is the case here. In any event tin 
same point is amply proven by the evidence of other witness.

The chief ground raised, however, were the following :
1. There was no evidence to support the information anti 

conviction. 2. There is no evidence that the accused was tli 
keeper of certain house, being Ave. East Calgary. 11. There i- 
no evidence that said house ever was or on June 1$, 1921, or 
any time became a disorderly house. 4. There was no evidence 
that said house was kept for the purpose of prostitution. 
There was no evidence that said house was at any time a com
mon bawdy house. 6. There was no evidence that the house wa> 
a public nuisance. 7. There was no evidence that any act <•:' 
intercourse ever took place in said house or is there any evident •- 
that any more than one man visited the house or that any more 
than one man had sexual intercourse with the accused. 8. Tlier ■ 
was no evidence that the said room was resorted to for the pn 
poses of prostitution.

The facts may be summarised as follows: —
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On June 3, 1921, between 8.30 and 9.20 p.m. the premises in Alta, 
question were under observation by Constables Davidson and Ap|) DIv 
another, who say in effect that the house has no furnishings up- ——
stairs. Downstairs there was only one bedroom containing a Rkx
lied with no clothing except a cover on top; that no one lived JoJ^.s
there at night; that the defendant, who admitted to him she ----
was the occupier, came there at certain times only. That a few <:,a,'ke- J A- 
days before it was occupied by another woman (Henderson).
That whilst the constables were watching, the woman solicited 
about a dozen people. Some would go up and look at them and 
walk away, and one man went in and remained about 10 minutes.
They were out at the door making motions to people and persons 
passing would turn round and see them beckon. The witnesses,
Urvach, says that he owns a house in the vicinity, that the ac
cused occupied the house in question with another woman. That 
he had the house under observation for some days. That he 
noticed the women taking in men occasionally every night; that 
he was himself asked to go in on several occasions. That on 
.lime 3, he had a conversation with the accused and one said 
to the other “that she had better rent the house, that if respect
able people got in there they would make a kick against them.”
Another witness, Rhode stated that they invited him in for 
reasons which must be quite obvious. Their conduct on other 
occasions was also significant as indicating their business.

Upon this state of facts the Magistrate found that the defend
ant was guilty of keeping and maintaining a disorderly house.
It seems to me that there was ample justification for the finding 
he made, in fact, 1 fail to appreciate how any other conclusion 
could be reached.

It was argued that there was no proof of any act of intercourse 
or that any more than one man visited the premises or had inter
course with the accused. If the fact of actual intercourse must 
be proved it would be a most difficult, if not an impossible task, 
lo prove one case in many. I think it quite sufficient if facts 
and circumstances are established from which the only reason
able inference can be drawn that the premises are occupied and 
open and used for the purposes of a house of ill-fame or dis- 
'derly house and that, 1 think, is the case here.

1 would, therefore, dismiss the appeal with costs.
V’.ABKE, J.A. Appeal by leave from judgment of Ives, .1. 

dismaying an application in certiorari proceedings to quash a 
conviction by a Police Magistrate against the defendant for 
keeping md maintaining a common bawdy house contrary to 
see. 228 oi the Crim. Code.

It may be there was sufficient evidence to justify a finding 
27—62 d.l.r.
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Alta. that the house in question was a common bawdy house withii
App. Dlf. the meaning of sec. 228, as to which 1 do not express a decided 

opinion. But was the defendant the keeperT It is not suffi
Rkx

JoNKH.

oient that she was an inmate. She is not so charged and tin 
maximum punishment in such case is less than that inflicted b\ 
the conviction in question. To sustain the conviction she must

Clarke, J.A. he shown to he the keeper. The evidence in support of that 
contention is that of Brodie Davidson, a police officer, ami con 
sists of an admission made by the defendant.

The following extracts from his evidence shew the situation
“It is owned by this woman there ; the accused Marx 

Jones. Mr. Paul : That admission was made after sin 
was placed under arrest. Court: It was a statement 
Witness: A few days prior to that it was owned In 
the other woman. Court: Why did you introduce that 
about an admission, nothing has been said about an admis 
sion ! Mr. Paul : But it was the only way he could find out 
and I wish to have that noted in case the record has to go to tin 
other Court. Court : I do not want things to go clouded to tin 
other Court and that is what I want to stop because they an 
so easily confused. Witness : A few days prior to the arrest <>! 
this woman Mary Jones this Sadie Henderson (a person charged 
at the same time as 1 icing an inmate) was the owner of tin 
house at the time, she turned it over to this other woman. Court 
Is there anything to shew that one is the keeper more than tin 
other 1 A. Just their own information. We have another wit 
ness. ’ ’

And in cross-examination :
“Q. I low did you find out that Mrs. Jones was the person win» 

was the occupant of these premises ? A. Because she told me 
(^. After you arrived there with your warrant and read it 1<* 
her! A. To search the house.”

This conversation took place when the officer went to tin 
house with an order to search and apparently after he had read 
the warrant to the defendant and on the occasion of her arrest

The defendant’s counsel objected to the admission of tin- 
evidence.

It does not appear that the admission was free and voluntary 
nor what conversation preceded it. For all that appears it 
may have been the result of threats or promises by the pol 
officer ; the burden of proving otherwise was upon the Crown. 
I think the evidence was inadmissible. The Magistrate appears 
to have treated the admission as a statement only and not as an 
admission of guilt, but in my opinion it was such an admission
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as comes within the rule as to admissions which cannot he given 
in evidence without laying a proper foundation; it was a state- ^[7 
ment of the very fact which was necessary to establish her guilt 
of the offence charged. I discussed the question of confession 
evidence in Hex v. Head, ante p. 96)1, just decided. The fol
lowing language of Lord Sumner in Ibrahim v. The King, Keener. 
11914] A.C. 599, at p. 609, 89 L.J. (P.C.) 185, is apt:- 
“It has long been established as a positive rule of English 

criminal law that no statement by an accused is admissible in 
evidence against him unless it is shewn by the prosecution to 
have been a voluntary statement in the sense that it has not 
been obtained from him either by fear of prejudice or hope of 
advantage exercised or held out by a person in authority.”

I have not considered it necessary to discuss the objection that 
the Magistrate was without jurisdiction by reason of the failure 
to prove a proper order to search the house.

I think the appeal should be allowed but under the circum
stances without costs and the conviction quashed with the usual 
order of protection to the Magistrate if desired. The moneys 
paid by the defendant under the conviction and as security IV" 
costs on the motion to quash to be returned to her.

Appeal allowed and conviction quashed.

IIOlHiOOl) * so\ V. FEKXKR.
Supreme Court of Canada, Idington, huff, Anglin, Uiynault, JJ., and 

Cassels, J., ad hoc. November 21, tU.il.

Contracts (§IVC - 345)—Conhtkvction- Refvkal or architect to give
PROGRESS CERTIFICATES—NOTICE UY CONTRACTOR REECHl NG TO COM
PLETE I'M.ESS CONTRACT ALTEREO—NOTICE ItY OWNER TERMINATING
contract—Completion of hviliii.no by owner—Right of con
tractor TO PAYMENT ON A (JI'ANTVM MERC IT.

The respondent undertook certain construction and repair work 
for the appellants under a written contract which provided that 
“the work anil materials should be paid for In Instalments, eighty 
per cent, of labour and materials delivered on the certificate of the 
architect, first payment on the value of labour amounting to five 
hundred dollars, other payments fortnightly us the work pro
gresses, eighty |ier cent, of full amount of contract to be paid as 
herein provided, the final payment shall be made within thirty-three 
days after the contract is fulfilled." A difference arose between 
the parties owing to the refusal of the architect to grant progress 
estimates for an amount claimed by the respondent. The respon
dent notified the appellants that he would not continue the work 
unless he received the amount due according to his construction of 
the contract and the appellunts put an end to the contract and com
pleted the work themselves.
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The Court held, reversing the judgment of the Supreme Court 
of Nova Scotia (1921), 60 D.L.R. 674, that the construction given 
by the architects to the contract was correct and that the “labour 
and materials" meant in the context the value of the labour and 
materials as represented by the work done, which value must In- 
ascertained by reference to the standard furnished by the contract 
price. That the evidence established conclusively that the respon
dent desired to go on with the contract but only conditionally upon 
some readjustment of its terms and that he notified the appellant 
that otherwise he could and would not carry out his agreement. 
Under these conditions the respondent could not successfully allege 
either that he completed his contract or that he was ready amt 
willing to do so but that be was prevented from doing so by the 
appellant and that this was essential to hie recovery for the value 
of the work and materials on an implied contract for a quantum 
meruit.

[Feener v. Hopgood (1921), 60 D.L.R. 674, reversed.]

Appeal by the defendant from the judgment of the Supreme 
Court of Nova Scotia reversing the judgment of Mellish, J., di> 
missing plaintiff’s action for damages for breach of a building 
contract. Reversed and judgment of Mellish, J., restored.

IV. C. McDonald, for appellant.
C. J. Burch ell t for respondent.

Idington, J This is an appeal from the judgment of the 
Supreme Court of Nova .Scotia (1921), 60 D.L.R. 674, reversing 
a judgment of the trial Judge in an action brought by re
spondent upon a building contract against the appellants seek
ing to recover for work and material, and damages for dis
missal terminating the contract.

The contract provided for payment by the appellant of 
$13,875 for the entire work and material “in instalments . . . 
of eighty per cent, of labour and materials delivered on the 
certificate of the architects.”

When the respondent contractor had realised that he had 
undertaken the work at too low a price and could not induce the 
architects to give him progress certificates for the 80% on his 
own basis of what was due him he wrote letters to the appellant 
and the architects clearly declaring that unless the architects 
yielded to his wishes the work would cease.

There were negotiations and a fruitless proposal for arbitra
tion designed to override the architects’ certificate and decision 
as to what was due; all of which fails to touch the vital points 
in question herein.

Then the architects gave appellants under art. 5 of the con
tract which reads as follows:—

“Art. 5. Should the Contractor at. any time refuse or neg-
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lect to supply a sufficiency of properly skilled workmen, or of 
materials of the proper quality, or fail in any respect to pro
secute the work with promptness and diligence, or fail in the 
performance of any of the agreements herein contained, such 
refusal, neglect or failure being certified by the architects, the 
owner shall be at liberty after three days’ written notice to the 
contractor, to provide any such labor or materials, and to deduct 
the cost thereof from any money then due or thereafter to be
come due to the Contractor under this Contract; and if the 
Architects shall certify that such refusal, neglect or failure is 
sufficient ground for such action, the owner shall also be at 
liberty to terminate the employment of the Contractor for the 
said work and to enter upon the premises and take possession, 
for the purpose of completing the work comprehended under 
this Contract, of all materials, tools and appliances thereof, and 
to employ any other person or persons to finish the work, and to 
provide the materials therefor; and in case of such discon
tinuance of the employment of the Contractor he shall not be 
entitled to receive any further payment under this contract 
until the said work shall be wholly finished, at which time, if the 
unpaid balance of the amount to be paid under this Contract 
shall exceed the expense incurred by the owner in finishing the 
work, such excess shall be paid by the owner to the Contractor, 
but if such expense shall exceed such unpaid balance, the 
Contractor shall pay the difference to the owner. The expense 
incurred by the owner as herein provided, either for furnishing 
materials or for finishing the w'ork, and any damage incurred 
through such default, shall be audited and certified by the 
Architect, whose certificate thereof shall be conclusive upon the 
parties,” a certificate which reads as follows:—

**Halifax, N. S., August 21st, 1919.
W. J. Hopgood & Sons,

Halifax.

Dear Sirs:
In accordance with Article 5, of signed Contract, dated 

20th May, 1919, between Austin J. Feener, Contractor, and 
yourselves, we hereby certify that the aforesaid Contractor has 
stopped the work and nothing has been done on the building 
since Saturday last noon.

We further certify that such neglect and failure of the Con
tractor is sufficient ground for you to terminate the employment
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TfT Contract.—Yours truly,
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(8<jd.) Harris & Horton.”
Thereupon the appellant pursuant thereto and in literal com 

pliance therewith wrote the respondent as follows: —
Halifax, N.S., August 22nd, 1919.

To Austin J. Keener, Esq.,
Halifax, N.8.

Sir:
We beg to enclose herewith copy of certificate of Messrs. 

Harris & Horton, under Article Five, of the Contract between 
us, dated May 20th, 1919.

Please take notice that you having stopped the work under
said Contract and nothing having been done on the building since 
Katurday noon last, we hereby terminate your employment for
the said work and will, on Wednesday morning next, August 
27th, 1919, enter upon the said premises and take possession 
for the purpose of completing the work comprehended under 
said Contract, of all materials, tools and appliances therefor and 
will employ other person or persons to finish the work and to 
provide the materials therefor, and we hold you responsible for
the excess of the expense incurred by us therefor over the un 
paid balance of the contract price, and will also hold you r<* 
ponsible for any damage incurred through your default. 
Yours truly,

W. J. Hopgood & Son."
Pursuant thereto appellants after the expiration of the time 

specified therein and in due accordance with the terms of the 
contract as expressed in said art. five thereof, proceed to finish 
the work, in question on a basis of paying therefor the cost of
labour and materials plus 10%.

The work cost them in all over $20,000 instead of the con
tract price.

The respondent on the date following the date and delivery 
of appellant’s letter issued the writ commencing this aelion 
and pursued it despite all the foregoing circumstances.

I am unable to understand the process of reasoning by which 
it is sought to override the absolute discretion of the architects 
as to the progress certificate upon which alone appellants wen- 
bound to pay and the respondent was to become entitled to re
cover payments unless and until the work had been duly com
pleted.

The contention that the alleged cost of labour and materials
incurred by the respondent instead of the value thereof
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having regard to the total price to be paid therefor by appel- 
lantH, certainly is in conflict with the express language above 
quoted from the written contract and with the following pro
vision which therein followed that:—“All payments shall be 
made upon written certificates of the Architects to the effect 
that such payments have become due.”

And in art. 10 of the contract there is an express provision 
that no such certificate “shall be conclusive evidence of the per
formance of the contract either wholly or in part.”

This provision is evidently designed to protect the appellants 
against possible errors of the architects in making progress cer
tificates and enable the architects to correct any such when 
coming to give the final certificate.

I think the appeal should be allowed with costs here and in 
the Court of Appeal below, 60 D.L.R. 674, and the judgment of 
the trial Judge be restored.

Dvff, J.ï—I concur in the view of the contract taken by the 
trial Judge. “Labour and materials” means in this context, 
in my judgment, the value of the labour and materials as repre
sented by the work done, which value, of course, must be ascer
tained by reference to the standard furnished by the contract 
price. That is perfectly reasonable construction of the lan
guage and it gives also reasonable effect to the intention of the 
parties as disclosed by the contract as a whole. The evidence 
seems to establish quite conclusively that the respondent found 
himself in a position in which he considered he was unable to 
proceed with the work in the absence of some readjustment of 
the terms. This he made known to the appellants. It is quite 
true that the respondent desired to go on with the contract, but 
conditionally upon some readjustment of its terms resulting in 
an arrangement more favourable to himself. There was, I 
think, a perfectly clear declaration by him that otherwise he 
could pot and would not carry out his agreement.

In these circumstances the respondent cannot successfully 
allege either that he completed his contract or that he was ready 
and willing to complete it but he was prevented from doing so 
by the appellant. As the trial Judge says, the essential aver
ment that he was ready and willing to perform his contract is an 
allegation which is negatived by the evidence. See F or resit <(• 
Son v. Aramayo (1900), 83 L.T. 335, at p. 338, 9 Asp. M.C. 134.

Anglin, J. :—I am with great respect of the opinion that the 
construction put upon the contract between the parties to this 
action by the trial Judge was correct and that his judgment

Hnis.oon & 
Be*
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dismissing the plaintiff’s action was therefore right anil should 
be restored.

Read literally and taken by itself, the clause, “eighty per 
cent, of lalsiur and materials delivered on the certificates of the 
architects,” might support the plaintiff's contention—that is if 
the architects’ certificate should not be regarded as indispen
sable. But the contract also contains a stipulation for a 20', 
draw-back payable only 32 days after completion of the work. 
Now the obvious purpose of inserting this latter provision was 
to afford reasonable security to the owner for the completion of 
the work by the contractor as well as to protect him against 
liens for wages and materials. Having regard to that purpose, 
the proper construction of such a provision in my opinion is 
that 20% of the proportion of the contract price earned shall be 
withheld from time to time as progress payments are made. 
Otherwise the owner would have no security whatever should 
the contractor become insolvent or make default during the 
progress of the work. The two clauses, one for the protection 
of the contractor, the other for that of the owner, must lie read 
together. The object of the Court in construing a contract 
must be to ascertain and give effect to the intention of tbi
parties gathered from the contract as a whole—not from the 
consideration of a single provision divorced from the context.

It is conceded that the clause providing for the payment of 
80% of labour and materials is subject to the later clause pro
viding for the 20% draw-liack, to the extent that if at any 
time the payments made for the value of labour and materials 
should amount to 80% of the whole contract price the contractor 
shall not be entitled to receive any further payment until 3:1 
days had expired after the completion of the work. It might be 
that only 30% or even less of the total work completed the 
actual value of labour and materials furnished would amount to 
80% of the contract price. According to the plaintiff's con
tention he would then be entitled to be paid such 80%, leaving 
only 20% of the total price in the owner’s hands to secure tli 
completion of the remaining 00% or more of the work. I can
not think that a construction which would lead to such a result 
can be correct. It does not give to the draw-back clause the 
effect it was intended to have.

In my opinion the interpretation put upon the contract by 
the architects was sound and the contractor's right to lie paid 
from time to time 80% of labour and materials furnished wa- 
subject to the restriction that a sum equal to 20' ; of the value of 
the work done and materials on the ground estimated in pro-
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portion to tlie contract price for the completed work should from t'an. 
time to time lie retained by the owner as draw-hack. In other 
words, the contractor’s right was not to receive on progress cer- - —
tificates 80'{ of the absolute value of the laliour and materials H"1^....  *
furnished but of the relative or proportionate value thereof j" 
estimated on the basis of the contract price representing the Fiavin.
total value of the completed work. Fair effect-anil I am eon- M1 
vinced. the effect intended—is thus given to both the SO'and 
the 20% provisions.

The plaintiff stopped work and practically refused to proceed 
further unless his interpretation of the contract should be ac
cepted. The architects certified to the owner that there bad 
lieen such neglect and failure of the contractor as warranted 
the termination of the contract under art. 5. The defendant 
was thereupon entitled forthwith to terminate the plaintiff's 
employment. As I read the contract the 3 days’ notice clause 
applicable to an earlier provision for delay in the work does not 
apply to this case.

On this ground and also on the ground that the plaintiff 
bad abandoned the work and sufficiently intimated his purpose 
to repudiate the contract to warrant the defendant in treating 
it as at an end, I think the action was rightly dismissed at the 
trial.

In the absence of any evidence of fraud or collusion with the 
defendant on the part of the architects the failure of the plain
tiff to produce their certificate for the sum which he claims 
was due him by the owner presents a formidable obstacle to his 
success.

The appeal should lie allowed with costs in this Court and in 
tlie Court en banc and the judgment of the trial Judge restored.

Mmnavlt, J. (dissenting) The principal question here turns 
on the construction of clause 9 of the contract whereby the 
respondent undertook certain construction and repair work 
for the appellants for the sum of $11,875. A difference arose 
between the parties owing to the refusal of the architect to grant 
progress estimates for the amount equivalent to 80% of the 
labour and materials furnished by the respondent, so that the 
latter was deprived, during the progress of the work, of the 
payments to which lie claimed lie was entitled. The respondent 
having notified the appellants that he would not continue his 
work unless he received the amount uue according to the agree
ment, the appellants put an end to his contract. This action was 
brought by the respondent for the value of his work and for 
damages.
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The material portion of clause 9 reads as follows:—
“Art. IX. It is hereby mutually agreed between the parties 

hereto that the sum to be paid by the owner to the contractor 
for said work and materials shall Ik* $1:1,875.00. Thirteen thous 
and eight hundred and seventy-five dollars, subject to additions 
and to deductions as hereinbefore provided, ami that such sum 
shall be paid in current funds by the owner to the contractor 
in instalments as follows :—Eighty per cent of labour and 
materials delivered on the certificate of the architects. First 
payment on the value of labour amounting to five hundred 
dollars. Other payments fortnightly as the work progresses. 
Twenty per cent, of full amount of contract to be paid as hen- 
in provided. The final payment shall lie made within thirty 
three days after this contract is fulfilled. All payments shall 
lie made upon written certificates of the architects to the effect 
that such payments have become due.”

The construction which the architect placed upon the clause 
was that the payments during the work were not to he of 80', 
of the actual value of labour and materials, but, inasmuch as 
the contractor had undertaken the work for too low a price, 
the 80% was to be determined with reference to the portion of 
work executed as compared to what remained to be done. 
Thus if a quarter of the work contracted for was performed 
up to a certain date, the payment was to be of 80% of one- 
quarter of the contract price, and not 80% of the actual value 
of the labour and materials.

I cannot agree with this construction which the trial Judge 
adopted.

In plain English the contractor is entitled, as the work pro
gresses, to instalments of 80^ of the labour and materials fur
nished. There is no reference here to the proportion between 
what is performed and what remains to be done. The contract 
provides that the first payment is to be made on the value of 
lalniur amounting to $500. This clearly refers to the actual 
value, and in my opinion, the actual value of the work done, 
measured generally but not necessarily by the actual expendi
ture, is the basis on which the architect should have granted cer
tificates for the fortnightly payments.

It is true that the final instalment is to be 20% of the full 
amount of the contract, and is payable within 33 days after 
completion of the work. And it is urged that, assuming the 
contract to be for too low a price, the contractor would receive 
80% of the contract price before 80%. of the work had been
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completed, and that therefore the owner’s security for due per
formance would be gone, or would be limited to the 20% retained 
for the final payment.

The only security which the contract provides is this 20%, 
and the owner remains fully entitled to it. The other objection 
is one which the owner should have considered before making 
the contract, but certainly is no reason to refuse to give effect 
to the plain meaning of its language. If the appellants are 
right, where the contract price is too low, in claiming that the 
80%. should be calculated on the proportion of the work done 
and not on the actual value of the labour and materials fur
nished. then when the contract price is too high, the 80%' would 
be estimated on a similar proportion, and might conceivably 
exceed the actual expenditure. I cannot place so forced a con
struction on the plain language of this contract, so 1 may simply 
say that finding myself in entire agreement with the reasoning of 
Russell, J., in the Appellate Court, 60 D.L.R. 674, I would dis
miss the appeal with costs.

Cassels, J. i—I am of the opinion that this appeal should be 
allowed and the judgment of the trial Judge, Mellish, J., re
stored.

I agree entirely with the reasons of the trial Judge. He has 
dealt fully with the facts of the case and it is unnecessary to 
repeat them. If the contention of the respondent be correct, the 
protection of the owners in having 20%, held back as security 
would be wiped out before half of the work was performed. The 
contractor might have received the whole contract price and if 
dishonest (not that there is any suggestion of dishonesty on the 
part of the present contractor), or from pecuniary troubles be 
unable to finish the work the owner would lose his 20% draw
back. I am also of opinion that a certificate of the architect was 
a condition precedent to the contractor being entitled to pay
ment. There is no allegation of fraud nor proof thereof en
titling the contractor to have the architect disqualified.

Appeal alhired.

FLYNN v. CAPITAL TRVNT Co. & SMALL.

Ontario Supreme Court, Middleton, J. December IK, 1921.

Parties (fiIIA—67A)—Action aoainht committee of absentee for debt 
CONTRACTED BY ABSENTEE—ABSENTEE NOT MADE A PARTY—ABSEN
TEE Act 1920 (Ont.), ch. 36—Lunacy Act, It.S.O. 1914, en. 68— 
Rule 97—Application.
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MUliUeion, J.

The powers and duties of the Court and Committee appointed 
under the Absentee Act, 1920 (Ont.), ch. 36, to administer the pro
perty of the absentee are, under sec. 9 of the Act, the same mu tat is 
mutandis as the powers and duties of the Court and Committw 
under the Lunacy Act, R.S.O. 1914, ch. 68, and therefore no action 
will lie against the committee for a debt contracted by the absentee, 
to which such absentee is not made a party defendant.

Covets (8IA—9)— Dklkuatiox or powers or—Absentee Act. 1920. Qe<>. 
V., ch. 36 (Ont.)—Lunacy Act, R.S.O. 1914, oh. 68—Official 
referee—Validity or order—Ritiiir or Covet to iikab action.

There is no provision in the Absentee Act, which speaks of a 
reference or delegation of the Court’s powers, and there being no 
provision in the Lunacy Act which authorises the delegation of 
the powers of the Court to a Master or Referee, an order that “all 
such powers as are conferred upon the Court by the Absentee Act 
as may be necessary for the maintenance and administration of tin 
estate of ... . (the absentee) be delegated to the .... official 
referee” is void as unauthorised by any statute or practice, but 
accepting the clause at its face value It does not preclude the Court 
from entertaining an action.

Abutment of question of law raised by the pleadings, in an 
action brought against the Committee of Ambrose T. Small 
appointed under the Absentee Act, 1920 (Ont.), ch. 36.

The facts are fully set out in the judgment following.
Boland, for plaintiff; Iluyhes for defendant.
Middleton, J.:—Argument of question of law raised by the 

pleadings. Counsel consenting to the question now being heard 
and determined.

In December, 1919, Ambrose T. Small disappeared, and 
although every effort has been made to account for his dis
appearance no trace of him has been found, and it is not known 
whether he is alive or dead.

On May 20, 1920, Latchford, J., made an order declaring him 
to be an absentee within the meaning of the Absentee Act 
(Ont.), ch. 36, and appointing the defendants his Committee.

The plaintiff, claiming to be a creditor of Small, sues the 
Committee to recover $52,530. The claim may or may not he 
well founded, but it is clearly one calling for investigation, and 
which cannot be admitted.

The defendants raise certain questions of law in their defence: 
1. The action should be against Mr. Small and not against the 
Committee. 2. That under the order made the claim must be 
asserted and proved before Mr. Cameron, an official referee 
referred to in the order.

This involves the consideration of the provision of the Absen
tee Act and the order made.

Section 7 of the Act provides that “The Court may make an
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order for the administration of the property of an ‘absentee,’ 
and may appoint a committee for that purpose.M It was argued 
before me that “administration” meant administration in the 
sense in which that word is used when what is intended is the 
winding-up and distribution of the estate of a deceased person 
and that for that reason the rules relative to administration 
proceedings applied. Clearly this is not so. “Administration” 
is used here in a sense substantially equivalent to management.

This is plain from sec. 9 which provided that the powers and 
duties of the Court and Committee shall be the same mutatis 
mutandis as the powers and duties of the Court and Committee 
under the Lunacy Act. Turning to that Act., R.S.O.. eh. 6K, sees. 
12-23, make it plain that the powers of the Court and Committee 
are limited to the “management and administration” of his 
estate including the conservation of all assets and payment of all 
debts, with the right to use his property for the maintenance 
of his family.

When a claim is made againt a lunatic’s estate which ought to 
be resisted, an action may be brought against him and his 
Committee may defend him—R. 97. No action will be against 
the Committee with respect of anything done by the lunatic. And 
the Committee is not a proper party to the action.

I can see no reason why this law should not apply in the case 
of an absentee. I am told that an application to add Small as a 
party defendant is pending; if this is done the plaintiff may 
yet be in trouble, as if the absentee is dead the action will not 
be well constituted unless his executor or administrator is before 
the Court. Substitutional service upon a dead man is not per
missible. This is a matter of importance, because from the 
nature of the claim put forward it is likely to depend largely, if 
not altogether, upon the plaintiff’s own evidence, and the plain
tiff cannot succeed if his claim is against the estate of a deceased 
person without corroborative evidence.

The second point argued turned largely upon the misunder
standing of the term “administration,” but was also based upon 
a provision found in the order (which it was agreed should lie 
taken to be properly before me).

After appointing the Committee the order refers the matter 
to the referee to deal with the “maintenance and administra
tion” of Small’s estate. The statute used the word “adminis
tration ” and the Lunacy Act the words “Management and 
Administration.”

Then follows this provision

Ont.

8.C.

Tri ■ i Co.
Middleton, J.
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“Ami the Court «loth further order in pursuance and l>\ 
virtue of the said statute that all such powers as are conferred 
upon the Court by the Absentee Act as may be necessary for 
the maintenance and administration of the estate of the said 
Ambrose J. Small be ami the same are hereby delegated to the 
said J. A. C. Cameron, K*q., official referee.”

There is no provision in the statute which speaks of a refer 
ence or the delegation of the Court’s powers.

There is no provision in the Lunacy Act which authorise 
the delegation of the powers of the Court to a Master or referee 
and in practice such a thing is unheard of. When the Court 
require* information as to a lunatic’s estate, before exercising 
its power* it may refer to a Master to devise and report a 
scheme for the management of his estate and his maintenance, 
but such report must always l>e before the Court for adoption 
before being acted upon. Such reports do not become confirmed 
by filing and lapse of time.

In the rules permitting certain matters to 1m* dealt with In 
subordinate officers, “Proceedings as to Lunatics” is excepted 
from the Master’s jurisdiction: Ride 208 (5). The only place 
referees have in our jurisprudence, under the provincial Acts, 
is that actions may lie deferred to them under secs. 64 et seq. 
of the Judicature Act in the circumstances pointed out by thc*e 
sections.

Under the Dominion Winding-up Act, R.8.C. 1906, eh 141. 
sec. 110, the Court may, subject to an appeal, refer and delegate 
any of its powers under the Act to any “officer of the Court, 
an expression wide enough to cover a reference. (See sec. 7<l 
O.J.A., R.S.O. 1914, ch. 56).

My brother Latchford tells me he was not asked for any such 
order ami made no such order, and is at a loss to know how this 
clause came to be inserted in the order by the Registrar. There 
is no precedent for it as this was the first order under the Act. 
and nothing of the kind appears in the ordinary lunacy order. 
The clause appears to me to be void as unauthorised by any 
statute or practice. But beyond this the argument now made 
is that the clause in the order precludes the Court from cnt<

Notk.—Section B of the (Ontario) Lunacy Act, 9 Edw. VIL, ch. 37 
I u s (I. 1914. <h. 481 le as follows:—

"The Court may delegate to a master, official referee or oiler 
officer all or any of the powers of the Court under this Act, except ' • 
making of a declaration of lunacy."

It Is difficult In view of this section to understand how the learned 
Judge arrived at his conclusion.
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taining an action. Accepting the clause at its face value, I can- Man. 
not see that it has any such effect. (. A

The result is that the action should be dismissed as to the 
Committee. I say nothing as to any right of amendment nor 
as to any new action against Small. Costs to follow the event. , .

Action dismissed. Kokioku.

I •mlm*.
woodward a n». v. hoKi'nr.n, • j m

Manitoba Court of Appeal, Perdue, CJ.M., Cameron and Uninistoun, 
JJ.A. September .Hi, 1921.

Bills and Note» (fiIC—28)— Sali of orain—Fi n hi: iielivkry—-Inten
tion TO MASK AVIVAI. IIFI.IVKRY—Dll XI IT IN MAN I NO NoTK 
OIVEN TO COVER MARIONH—LEGALITY—RECOVERY OF AMOI NT III K— 
Grim. Coiik, sec. 231.

Where transactions for the sale and purchase of grain are carried 
on by the Commission Merchants in good faith according to the 
rules, regulations and customs of the grain exchange and contem
plate the actual receipt and delivery of the goods and payment 
therefor and for which the mendiants make themselves responsible 
and the customer has on hand at time of entering into the trans
actions grain which is available for delivery, the transactions are 
not in violation of sec. 231 of the Criminal Code and the Commis
sion Merchants may recover on a promissory note given for the 
balance due to them at the time the account was closed out owing 
to the market going against the customer. The fact that the cus
tomer went beyond his original intention and indulged in specula
tion makes no difference so far as the legality of the contracts is 
concerned, the illegality under the section only arising when both 
parties have the guilty intention contemplated by the section.

[Beambh v. Richardson (1914). 16 D.L.R. 166. 49 Can. 8.C.R. 696 
discussed and distinguished ; Forget v. Ostigny, [18961 A.C. 318; 
Melee/ v. BtekeU i ISIS . 6# ni. H 6M »• Cu sc R i. • M 
lowed; Pearson v. Carpenter (1904). 35 Can. 8.C.R. 380, referred to, 
Woodward v. Koefoed (1921), 69 D.L.R. 562, reversed.]

Appeal by plaintiff from the tv al judgment (59 D.L.R. 562) 
dismissing an action to recover the amount due on a promissory 
note given to protect margins in transactions on the Winnipeg 
grain exchange. Reversed.

•/. T. Thorson, for appellant.
T. A. Hunt, K.C., and ./. A aid, for respondent.

Pkrdvk, C.J.M. : — This action was brought to recover the sum 
of $1.510.76, being the amount alleged to I» » due on a promissory 
note made by defendant in favour of Terv illigcr & Wolfe for 
$2,000, dated February 5, 1917, and payable 30 days after date 
with interest at 7% per annum. Curran, J., trial Judge (1921), 
59 D.L.R. 562, has found that the various endorsements were 
satisfactorily proved and that the plaintiff company is the legal
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holder of the note, but it is not a holder in due course, the 
plaintiff having become an endorsee after the maturity of tin- 
note.

The defences are: (1) Absence of consideration for the mak 
ing of the note; (2) Illegality by reason of sec. 231 of the 
Criminal Code; (3) Want of privity between the defendant ami 
the plaintiff, raised on the argument.

The trial Judge has fully set forth the facts surrounding the 
transaction* in respect of which the note was given, but 1 feel 
it necessary to refer to them at some length.

The note sued on was given as a renewal of a note for a similar 
amount made between the same parties, dated January 6, 1917. 
and payable 30 days after date. When this last-mentioned note 
was given, the payees gave to the defendant at his request the 
following receipt :

“This will acknowledge receipt of note from Mr. J. C. Koefocd 
for $2,000 to be considered the same as money and to be used 
as margins on any future options purchased or sold.

Terwilliger & Wolfe, per Philip Wolfe.”
Terwilliger & Wolfe were grain merchants carrying on husi 

ness at Calgary, Wolfe, one of the partners, being agent for 
Woodward & Company, commission merchants on the grain es 
change in Winnipeg. Woodward also traded as the Farm drain 
Co., to whom the note sued on was indorsed. He indorsed Hi" 
note to Woodward & Company. The last-mentioned firm was 
afterwards incorporated as Woodward & Co., Ltd., the plain
tiffs in this action, the note ami other assets of the firm In-in. 
transferred to them.

The defendant is a farmer living near Qleichen, Alberta, lie 
formerly resided in North Dakota and had done business on the 
Minneapolis drain Exchange, lie had also sold or bought grain 
for future delivery through the Winnipeg drain Exchange and 
had had previous dealings with Wolfe and Woodward &. Co. in 
grain trades for future delivery.

Just prior to the giving of the note of January G, 1917, tin- 
defendant met Wolfe at his office in Calgary. Defendant then 
had 8,000 bushels of wheat on hand grown on the land In- 
farmed. Wolfe told him that he believed grain was going to 
come down and to sell for future delivery in order to protect 
himself. Defendant had not ready money for margins at tin- 
time and Wolfe offered to take his note. This was agreed to 
and the note of January G was given. Defendant waited a 
day or two ami then instead of selling to protect himself, as
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Wolfe advised, lie bought 10,000 busliels for May delivery. A 
number of transactions followed in which he either purchased 
or sold, through the plaintiffs as his brokers, grain for future 
delivery, the result being that he was a loser to a large amount.

When each transaction took place a memorandum was sent 
by the plaintiffs to the defendant shewing what the transaction 
was, whether a purchase or sale, the quantity, the time for de
livery, the kind of grain and the price. These are referred to as 
the “confirmation slips” or the “ ’’ When a trade
was closed a statement was sent by plaintiffs to defendant shew
ing the result. The trial Judge has found as facts that those 
confirmation slips were received by defendant and that lie knew 
that they were notifications of and represented trades made 
on his behalf by the plaintiffs and that he did not object. The 
defendant also received a statement after each trade was closed 
shewing whether it resulted in a gain or a loss to him. The 
trial Judge finds that the defendant duly authorised these 
trades; that the note was given to protect these trades and was 
for the sole benefit of Woodward & Co.; that Wolfe received in
structions from defendant and wired Woodward & Co., his 
principals, to execute the trades, which they did; that defen
dant was duly advised by the purchase and sales slips and con
firmatory memoranda attached to Kxs. 7, H, 9, 10, 11 and 12. 
The trial Judge goes on to say, at pp. 56.1, 566: —

“He cannot plead ignorance of these transactions because 
each purchase and sale slip indicates clearly the particulars 
and also the result of the trade, whether it had made a profit 
or a loss to the defendant. It seems to me that the terms of 
the confirmation memoranda make it clear what the contrac
tual rights and obligations of the parties were, and if the trans
actions in question were real and Imuiu fide dealings in grain, 
as they purport to be, I can see no ground for the contention 
by the defendant that there is want of privity of contract. 
Want of privity of contract is not pleaded and even if it had 
been I think the provisions of the confirmation slips are a com
plete answer to that objection. Rut the crux of the whole mat
ter in my opinion is this: Are the transactions in question such 
as are prohibited by see. 231 of the Criminal Code? If they 
are the plaintiff cannot recover. If they are not 1 think the 
pluintiff ought to recover the money sued for.”

It is plain, therefore, that the only question to be considered 
on this appeal is whether the transactions above referred to 
oome within the class of dealings prohibited by sec. 231 of the 
Criminal Code. In discussing this phase of the case the trial 
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Man. Judge points out that the question whether these transactions

C.A. are within the prohibitions of the section is one of intention 
and is a question of fact. He says the only evidence of tin-

W’ooiiw <uii actual trades is that afforded by Exs. 7, 8, 9, 10, 11 and 1‘2. He 
says at p. f>66 (59 D.L.R.) : “The actual contracts, if there were

Kokhimi. any, are not produced. The names ami identity of the other

iN-rdui-. C.J.M. contracting parties, that is, purchasers [sellers?] and buyers, 
as the ease may be, are not disclosed.”

Now it was shewn in the evidence of Woodward that the 
trades in question were “actually executed upon the grain ex 
ehange by either Mr. Woodward or Mr. Hale.” The doeu 
ments shewing the particulars of each contract, and the vendor 
and purchaser in each case, have l»een lost or destroyed. The 
defendant received an advice in each transaction giving these 
particulars, hut as the trial dudge finds, defendant wilfulh 
destroyed them. An attempt was made to put in secondary 
evidence of the documents but this was not allowed. However.
1 do not think it is necessary in considering the question of ille
gality that the plaintiff should give the names of the parties 
buying or selling, if it is shewn that the transact ion* wen- 
actual purchase» or sales, as was done in this ease. This view 
was adopted by the trial Judge. I would, however, call alien 
tion to the fact that the trial Judge was in error in stating what 
Wolfe said in regard to the intention to deliver wheat. It i> 
clear from Wolfe’s evidence that defendant could ship and 
deliver his own wheat—the wheat lie had grown—if he hail it. 
to fill a contract for future delivery, and, if he had not tin- 
wheat, he could buy it on the market and till the contract with 
the wheat so purchased.

Curran, J., decided that the contract was illegal on the 
authority of Itcumish v. liichnnlson (1914), 16 D.L.R. 855, 1!' 
(Ian. 8.C.R. 595, 23 Can. Cr. (’as. 394. His main reason for s»> 
holding is stated in these word», at p. 568 (59 D.L.R.) In m\ 
opinion the evidence shews quite clearly that the transactions in 
question were such as the Code inhibited ami declared to l>. 
illgal because neither party intended that there should Ik- actual 
delivery made or received of the grain to which the purchase or 
sales relate.”

The Judge had made in an earlier part of his judgment tli« 
following finding, at p. 567 :—

‘‘The confirmation slips contained the material terms ami 
conditions of each transaction and I have already held that the 
defendant had notice of these by delivery to him of duplieat* 
that he made no objection to and is bound bv them.”
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These confirmation slips contain a printed heading and are 
as follows, the earliest sent being given as a sample of all, on 
pp. 567, 568 :

“Memorandum.
Woodward & Company,

Winnipeg..---------- 1!>........... Commission Merchants,
M...................... ............... . Grain Exchange.

We have made the following transactions for your account 
and risk, under the by-laws, rules, regulations and customs of 
the Winnipeg Grain Exchange and also those of the Winnipeg 
Grain and Produce Exchange Clearing Ass’n.

All transactions made by us for your account contemplate 
the actual receipt and delivery of the property and payment 
therefor. On all marginal business we reserve the right to 
close transactions when margins are running out without fur
ther notice. We also reserve the privilege of substituting other 
responsible parties as principals with you in these transactions 
at any time until closed, in accordance with the rules of the 
Winnipeg Grain Exchange, where tin* transactions are made, 
and to clear all transactions through clearing associations from 
day to day in accordance with the usage prevailing at the time.

This trade has been, or may be, cleared through the said 
clearing association, and on being so cleared, we will lie the only 
persons responsible for the carrying out of this trade or trades, 
and furthermore we will be the only persons against whom you 
will have any recourse for the fulfilment thereof.
Bought or sold. (Quantity. Delivery. Kind of Price. Transae-

property. tions with.”
An outstanding term of the above contract is that commenc

ing the second paragraph: “All transactions made by us for 
your account contemplate the actual receipt and delivery of the 
property and payment therefor.” This, as the trial Judge has 
found, binds the defendant. The defendant cannot say that it 
means something else, something contradictory of the written 
document, something which he claims to be illegal and there
fore not binding on him.

The evidence of Woodward and llale shews that the trans
actions in question were actually executed by them on the 
Winnipeg Grain Exchange. They were real transactions put 
through in the ordinary way in the exchange. They went 
through the clearing house and were there dealt with ns actual 
contracts. Each of them, as Mr. Woodward states, “affected 
the market.” The broker had to make good the contract and 
look to his principal for reimbursement. It seems to me that
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Man. the language used by the Lord Chancellor in giving the judg 
v A merit of the Privy Council in Forget v. Ostigny, [1893] A.C.
----  .'118, at p. !12.‘l. 64 L.J. (P.C.) 6*2, 43 W.R. 390, is appropriate

^T co*110 ^ie Prescnt t,ase- It i»t as follows: —
,, ’ “It may well lie that the appellant was aware that in direct 

Kokkokii. ing a purchase to lie made the respondent did not intend to
v keep the shares purchased, but to sell them when, as he ant ici 

pated would be the case, they rose in value ; that his object 
was not investment but speculation. To enter into such trans
actions with such an object is sometimes spoken of as “gambling 
on the Stock Exchange”; but it certainly does not follow that 
the transactions involve any gaming contract. A contract can 
not properly be so described merely because it is entered into in 
furtherance of a speculation. It is a legitimate commercial 
transaction to buy a commodity in the expectation that it will 
rise in value ami with the intention of realising a profit by it*, 
resale. Such dealings are of every-day occurrence in com 
mcree. The legal aspect of the case is the same whatever In- 
the nature of the commodity, whether it be a cargo of wheat or 
the shares of a joint-stock company. Nor, again, do such pur 
chases and sales become gaming contracts because the person 
purchasing is not possessed of the money required to pay for 
his purchases, but obtains the requisite funds in a large men 
sure by means of advances on the security of the stocks or goods 
he has purchased. This, also, is an every-day commercial trans 
action. For example, a merchant who has to pay the price of « 
cargo purchased before he resells it obtains in ordinary cours.- 
the means of doing so by pledging the bill of lading.”

Forget v. Ostigny was not decided under see. 231 of the ('rim 
inal (’ode. The cast» turned upon a provision in the Civil ('ode 
of the Province of (Quebec, art. 1927, declaring that, “there is 
no right of action for the recovery of money or any < thcr thing 
claimed under a gaming contract or a bet.” It is quite as 
effective as see. 231 in depriving a party to a gaming contract 
of a right to recover his gains.

Forget v. Ostigng was an action by a broker who had been 
buying shares in the stock exchange for the defendant. Tin- 
shares were actually bought in each case, but only a small pot 
tion of the price was furnished by the defendant, the remaimi r 
being obtained by loan from a bank on security of the shares. 
It was a real purchase of shares on a margin and the shares 
were never asked for or received. Defendant was, as in this 
case, buying a commodity which he expected would rise in pi e 
and which he would then sell at a profit.
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In giving judgment in Forget v. Ostigng, the Lord Chancellor Mun
referred to the Dominion Act, 1H88 (Can.), eh. 42. being the (. A
legislative enact ment now known as sec. 231 of the Criminal 
Code (although 1 understand it did not apply to the Forget 
case) and culled attention to the proviso which corresponds to r 
para. 2 of the present section, which is as follows:—2. It is not Konmn.
an offence under this section if the broker of the purchaser , j M
receives delivery, on his liehnlf, of the article sold, notwith
standing that such broker retains or pledges the same as secur
ity for the advance of the purchase money or any part thereof.

Upon this saving clause the Lord Chancellor made the fol- 
lowing comment at p. 324 ((1895] A.C.)

“Their Lordships think this proviso was enacted by way of 
precaution only inasmuch as they cannot doubt that, where a 
real contract of purchase has been made anil curried out by 
a broker on behalf of a principal delivery to the broker is de
livery to the prineipal just as much as if it hod been actually 
made to himself.1 ’

Now, Woodward & Co. bound themselves to make delivery 
of the grain sold by the plaintiff and to take delivery of the 
grain Imught by him, and actually did so under the by-laws 
ami rules of the Winnipeg drain Exchange ami the Winnipeg 
drain and Produce Exchange Clearing Ass’n. They had to 
stand liehind the plaintiff in every one of the transactions in 
question and make them good. This they did and they now 
sue for the money expended in so carrying out his trades.

The trial Judge decide»l this case largely upon the authority 
of Iteamish v. Itiehimlxon, 16 D.L.R. 855. But the authority of 
that case, in so far as the defence under sec. 231 of the Criminal 
Code is concerned, has liecn weakened, if not wholly displaced, 
by the later decision of the Supreme Court of Canada in Mahtof 
v. ItieKelt (1919), 50 D.L.lt. 590, 59 Can. 8.C.R. 429, a decision 
which, I understand was not brought to the attention of the 
trial Judge. .1/aloof v. Bickell was an action brought by the 
phi intiff whose business was that of a miner against a firm of 
brokers in Toronto who acted as his brokers in the purchase and 
sale of grain on the market, to recover the moneys shewn to 
have been to his credit in defendants’ ltooks on August 23. 1916. 
amounting to $2,023.97, and the profit he would have made if 
defendants hail not sold 25,000 bushels of grain when they did. 
without awaiting his instruction*. The dealings were in 
“futures” and on margin. The action arose out of a dispute as 
to an order given to defendants on plaintiff’s behalf by one 
s vînmes by telephone on August 26 to buy 50.000 bushels of
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corn. The corn was to l»e bought on the Chicago (3rain Lx 
change. The defendants filled the order in plaintiff’s name 
On August 28 the price of “future” corn was rapidly declinin'.- 
and defendants telegraphed to plaintiff for $2,00(). The tele 
grain did not reach plaintiff until later and defendants sold tin- 
grain bought on August 26 and also the 20,000 bushels he pre 
viously held. The sales resulted in a loss and exhausted the 
money of the plaintiff in defendants’ hands. The plaintiff sued 
for above balance and loss of profit. Defendants counter 
claimed for a balance alleged to be due to them. The trial 
Judge held that the dealings l>et\veen the parties were similar 
to those in Beamish v. Richardson, supra, and that he was IhmiihI 
by the judgment of the Supreme Court in that case, lie di- 
missed the suit and the eounterclaim. See Maloof v. Bickell 
(1017), 13 O.W.N. 4. The case was appealed and the judgment 
of the Appellate Division was given by Ferguson, 4.A. I have 
lteen unable to find the full report of the decision and must 
rely upon the summary contained in 14 O.XV.N. 289. The pur 
t ion of the judgment I tea ring upon the question now before this 
Court is reported as follows, at p. 290 :—

The learned trial Judge was of opinion that the transactions 
disclosed in evidence were within the prohibitions of sec. 231 of 
the Criminal Code, and that that was the effect of the decision 
in Beamish v. James Richardson. The learned Judge of Appeal 
was unable to agree in either of these conclusions.

Reference was made to Pearson v. Carpenter (1904), 35 Can. 
S.C.R. 380; Forget v. Ostiyny, supra: Ruitenlandsche Raul 
vereeniging v. Hildesheim (1903), 19 Times L.R. 641, 27 Hals 
pp. 258-260. Both action and counterclaim were dismissed.

From the above decision the plaintiff appealed to the 
Supreme Court of Canada, 50 D.L.R. 590, 59 Can. S.C.R. 4‘J** 
The Chief Justiee held that the purehase and sale of the grain 
in question at the times and in the manner in which it was 
lmught and sold were bona fide, transactions authorised by tin 
plaintiff and were not illegal gambling transactions within see. 
231 of the Criminal Code. He cited Forget v. Ostiyny, supm

Idington, J., concurred in dismissing the appeal, but hr 
adhered to the view he expressed in Beamish v. Richardson. h> 
D.L.R. 655, relative to the law applicable thereto in circum 
stances such as in evidence in that case.

Duff, J., agreed with the finding of the Appellate Division. 
In regard to the question of illegality he said at pp. 595. 596 
(50 D.L.R.) “It seems necessary to add a eferenee to tin- 
opinion of the trial Judge the* on the authority of Beamis I
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Richardson, 16 D.L.R. 853, 49 Can. S.V.R. 593, the orders given Xlan
by the appellant were illegal under see. 2211 of the Criminal r A
Code.

I am by no means certain that the transactions contemplated 
by the appellant’s orders were in any relevant sense distinguish- 
able from the transactions which certain members of this Court Kokh*». 
held to be illegal in Beamish v. Richardson. The purchases , 4 M
authorised by the appellant’s orders were to be purchases in 
the corn pit of the Chicago Hoard of Trade and in the usual 
course of business, that is to say, by agents in Chicago, with 
the consequence that in the absence of agreement to the con
trary, the agents would contract as principals and not as repre
sentatives, in other words the purchases and sales would be 
purchases and sales enforceable only by the agent. Robinson 
v. Mollett (1875), L.R. 7 1I.L. 802.

The contracts which were the subject of discussion in Beamish 
v. Richardson were contracts subject to the “rules, regulations 
and customs” of the Winnipeg Grain Exchange and the Winni
peg Clearing House Association, and were contracts in which, by 
virtue of the rules of the Exchange, the brokers were necessarily 
principals on the one hand as buyers or sellers and the Clearing 
House Association on the other as seller or buyer ; and it was 
made quite clear in the evidence that the vast majority of trans
actions in grain in Winnipeg at that time took place through the 
instrumentality of the Grain Exchange and the Clearing House 
Association ; in other words, that the Grain Exchange and the 
Clearing House Association were not merely conveniences for 
speculation, but together constituted a large market where a 
great deal of the grain and provision business in Canada were 
transacted ; the brokers, Richardson 6l (V, being commission 
merchants trading very largely on their own account on this 
market. It was made quite clear also that a commission mer
chant entering into a contract with the Clearing House Associa
tion to buy or sell would understand that he must carry out that 
contract either by actual payment or delivery or by set-off pay
ments against exigible obligations under some other real contract.
Such a system of carrying on business of course affords oppor
tunities for speculation and must largely be used for that 
purpose; and the contracts in question being of the character 
mentioned, it was held by some members of this Court in Beamish 
v. Richardson, supra, that because the customer’s intention was 
by means of such contracts to speculate in futures merely, with 
no expectation either of delivery or taking delivery in kind of 
any commodity, the transactions fell under the ban of the section
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of the* Criminal Code above referred to. Beamish v. Ru-hardson. 
nevertheless, is not a decision upon any point as to the applies 
tion of that section. My brother Idington and my brother 
Brodeur based their judgment, it is true, upon the view just 
explained of the effect of the Code, hut my brother Anglin, 
though expressing an inclination of opinion in the same direr 
tion explicitly stated that he did not rest his judgment upon 
that ground ; while the remaining members of the Court (Davies. 
C.J., and myself) took the opposite view.”

In these circumstances I should not consider these opinions 
(which did not form in whole or in part the ratio decidendi) to 
he binding on me judicially, and I should not feel at liberty to 
act as if they relieved me from the responsibility of forming 
and giving effect to my own view. Ex parte Willey, In re Wright 
(1883), 23 Ch. 1). 118, at p. 127, 52 L..J. (Ch.) 546.

1 may add that I entirely concur in the opinion expressed in 
the judgment of Ferguson, J.A., that see. 231 of the Criminal 
Code does not reach the transactions under consideration on this 
appeal.

Anglin, •!., agreed with the reasons stated by Ferguson. J.A.. 
in the Appellate Division.

Brodeur, J., also agreed in dismissing the appeal. In regard 
to the question raised under the Criminal Code, he was of 
opinion that the ease could not be distinguished from Beamish v. 
Richardson, hut that it was not necessary for him to base his 
judgment upon that ground.

Mignault, J.- agreed in dismissing the appeal. As to tin 
question of illegality he expressed his view as follows at pp. 599. 
600 (50 D.L.K.)

“The trial Judge dismissed the appellant's action and the 
respondents’ counterclaim for $156.62 on the ground that the 
transactions in question amounted to gambling transaction 
prohibited as such by see. 231 of the Criminal (.’ode. The Appel 
late Division, 14 O.W.N. 289, on the contrary, decided that thc\ 
were real purchases and sales under the authority of Forget \ 
Ostigny, |1895] A.C. 318, and similar eases. In this I agree 
but I think, for the reasons stated almve, that the appellant V 
appeal here fails. The counterclaim of the respondents is no 
longer in question, the latter not having appealed from tin* 
judgment of the trial Court by which it was dismissed.

“I would refer to the judgment of Duff, J., in Beamish \ 
Richardson and adopt it, if I may, as lading particularly appli 
cable in the present ease. I would add to the American autlnu
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ties he cites the following quotation from ('lcu\s v. Jamieson
1901 . 182 I s. HI, el pp. ISO, lit
“In order to invalidate a contract as a wagering one, both 

parties must intend that instead of the delivery of the article 
there shall he a mere payment of the differences between the 
contract and the market price. . . A contract which is on its
face one of sale with a provision for future delivery, being valid, 
the burden of proving that it is invalid, as being a mere cover 
for the settlement of ‘differences,’ rests with the party making 
the assertion. The law does not, in the absence of proof, presume 
that the parties are gambling.*’

The cases of Richardson v. (lilhrrtson (11117), it!) D.L.R. 56. 
•'$!) O.L.ll. 42U, 28 Van. Vr. Vas. 4M, and Medicine Hat Wheat 
Co. v. Norris Commission Co. (11)11)), 45 D.L.R. 114, 14 Alta. 
L.R. 211."), cited by the trial Judge, were decided on the assump
tion that the decision of the Supreme Court of Canada in 
lleamish v. Richardson, supra, was a binding authority on the 
question of illegality under sec. 21$ 1 of the Criminal Code.

Another ease relied upon by the trial Judge is Universal Stock 
Exchange v. Strachan, 118!)6| A.V. 166, 65 L.J. (Q.B.) 429. In 
1 hat case, the facts in which were tried with a jury, the jury 
found that the whole transactions were gambling transactions 
and that the securities lodged with the brokers should be returned 
to the plaintiff. The only questions before the House of Lords 
were : (1) Did the trial Judge misdirect the jury? (2) Was 
there evidence to go to the jury suflieient to support the verdict ?

In rc (Here. [18991 1 Q.B. 794, 68 L.J. ((j.ll.) 509, also cited 
by the trial Judge, was a case in which the Court of Appeal in 
Kngland held that the form of the agreement evidencing each 
transaction shewed on its face that it was a gambling transaction, 
a wagering for differences ; that even if there were a superadded 
option given to the purchaser of purchasing the stock, it was 
none the less an agreement for gaming or wagering. In my 
view the decision does not afford any assistance in the present 
ease.

I think the appeal should be allowed, the judgment already 
entered set aside and judgment entered for the plaintiff for
♦1.010.76 and interest from ____ _________at 5per annum.
The defendant must pay to the plaintiff the costs of this appeal 
find also the plaintiff's costs of suit in the Court of King’s Bench, 
including examination for discovery.

Camkkon, J.A., concurs in allowing the appeal.
Dcnniktovn, J.A. The plaintiff seeks to recover from the 

defendant a sum of money represented by a promissory note
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given to protect “margins’’ on trading in wheat for futur«■ 
delivery.

The plaintiffs are grain brokers doing business on the Winni 
peg Grain Exchange, and the defendant is a farmer in a large 
way. The defendant 's relations with the plaintiffs were through 
their agents at Calgary, Terwilliger & Wolfe. At the time the 
defendant opened an account with the plaintiffs for trading in 
wheat for future delivery, he informed Terwilliger & Wolfe that 
he had 7,000 bushels of wheat on his farm, and the trial Judge 
(59 D.L.lt. 562) finds that he had the wheat, but that it was of 
low grades which could not be utilised in satisfaction of con 
tracts for the sale of wheat made on the Exchange. In this I 
think, with respect, that he was wrong. The evidence is quite 
clear that the lower grades of wheat which the defendant hail, 
could be tendered and must l»e accepted in satisfaction of sales 
made in accordance with the rules of the Winnipeg Grain Ex 
change, subject to deductions corresponding with the difference 
between the market-price of the grade of wheat sold and the 
grades delivered.

It would appear from a careful perusal iff the judgment 
appealed from that this error was the basis of that judgment, 
and if the trial Judge had realised that when the defendant 
began trading in wheat for future delivery he had available 
7,000 bushels of marketable grades he would not have come to 
the conclusion that the defendant did not contemplate delivery 
or acceptance of the wheat which he sold or bought. The trial 
Judge finds all other facts in favour of the plaintiffs except one 
—and that is a matter of inference from the conduct of tin- 
parties. He finds that the trading which took place was in 
violation of the provisions of sec. 231 of the Criminal ('ode. 
and was therefore unlawful and the contract based upon it 
unenforceable.

lie draws this inference from the finding referred to that tin- 
defendant had no wheat to deliver and from the magnitude of 
the transactions entered into which involved the purchase ami 
sale of 110,000 bushels.

The fact is that the defendant did own a large quantity of 
wheat in a deliverable state and told the brokers' agents he 
intended to “hedge” it, a prudent and legitimate thing for the 
holder of wheat to do under certain circumstances. In carryimr 
out this intention he made sales and purchases which were 
carried on concurrently as the market fluctuated, and his account 
with the brokers shews that he was as a rule some 10,000 bushed 
“long” on May wheat and a corresponding quantity “short
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on July wheat. That was the condition of the defendant'a Man.
account when it was closed and he was called upon by his ~

brokers to make good his loss, amounting to $1,510.76.
There is evidence that at the time the “hedging” was resorted Wooiiwaih 

to the plaintiff was unable to market his wheat owing to shortage k tV°* 
of railway ears in his locality, and he gave this as his reason to Koetoeh.
the brokers’ agents for opening an account. He wished to pro-

. • in _ . . IwmiiUuuii,tect himself against a tall m prices and might legitimately adopt i v
the practice of selling for future delivery which is generally 
recognised as sound business in this and other wheat-producing 
countries. Fluctuations in the price of wheat may influence a 
seller for future delivery to relinquish his “hedge,” which he 
may do by a purchase for future acceptance, and the one trade 
may be set off against the other, through the agency of the 
Winnipeg Clearing House Ass'n.

The trial Judge finds that the trades in question were actually 
carried out on the floor of the Winnipeg Grain Exchange. There 
is no suggestion of fraud or misrepresentation, or even of ignor
ance. for the defendant knew what he was doing and had done 
it before. His judgment was at fault and a loss resulted, but 
that was in no way attributable to any misconduct on the part of 
the brokers, who had no direct communication with the defend
ant, but acted promptly in accordance with his instructions and 
with the rules of the Exchange and of the Clearing House, to 
which the contracts made were subject by agreement.

When the market went against the defendant his trades were 
in default, and the brokers closed out his account and now call 
upon him to pay this promissory note which represents his loss.

The brokers made no profit and no loss by the market fluctua
tions. They were earning a commission on the trades which 
they put through the Exchange and had no further interest in 
the transaction except the responsibility which was theirs to 
make good to the Clearing House trades made in their name.
When a broker clears his customers’ trades he makes himself 
personally responsible to the Clearing House for the performance 
of them and must then look io his customer for indemnity. That 
is what the plaintiffs are doing in this case.

With regard to the illegality of the contract under see. 231, 
it seems to me that the contract can only be illegal if both parties 
to it have the guilty intention contemplated by the section. If 
one party is honestly intending to carry out his contract to the 
letter and has no knowledge that the other party is engaged in 
a purely speculative transaction without intention to either take 
or give delivery of wheat bought or sold, the contract is not
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unlawful and may be enforced against the person who seeks to 
escape liability by setting up his own violation of the criminal 
law. It must be shewn that the plaintiffs were participes criminis 
in order to deprive them of their rights under the contract, and 
with respect 1 do not find any evidence in this case to shew that 
Woodward & Co. have done anything to bring themselves within 
the purview of sec. 231, and go further for that matter, and say 
there is no evidence to shew that the defendant had any unlawful 
intention when he gave orders to buy and sell wheat for future 
delivery.

When an honest broker is doing business with the general 
public he has a right to assume that his customer is an honest 
trader, and it would be placing an intolerable burden upon the 
broker to say that it is his duty to ascertain what may be the 
customer’s real intention before undertaking any business on his 
behalf. No*broker could safely carry on business if its legality 
depended upon such a contingency.

The case of Beamish v. Richardson, 16 D.L.Il. 855, 49 Can. 
S.C.R. 595, 23 Can. Cr. Cas. 394, was relied upon by defendant’s 
counsel as a decision of the Supreme Court of Canada binding 
upon this Court to the effect that a customer who speculates in 
futures, with no expectation either of delivering or taking de
livery in kind of any commodity, falls under the ban of sec. 231 
of the Criminal Code. It is only necessary to point to the judg
ment of Duff, J., in Maloof v. Bickell, 50 D.L.R. 590 at pp. 594 
596, 59 Can. S.C.R. 429, in refutation of this argument. More
over the facts in the case at Bar distinguish it from Beamish v. 
Richardson in two important particulars.

The documents referred to in that case made no reference to 
the Winnipeg Clearing House Ass’n. In this case the parties 
expressly contracted under the by-laws, rules, regulations and 
customs of the Winnipeg Grain Exchange and those of the 
Winnipeg Grain and Produce Exchange Clearing House Ass’n. 
as pointed out in the judgment of Curran, J., who tried the case.

Secondly, in this case the defendant had in his possession and 
under his control 7,000 bushels of wheat when he began to trade 
in futures. That wheat was available to implement the contracts 
which he made, and even assuming that the defendant intended 
to defraud his creditors and evade making delivery in perform 
ance of his contracts, by disposing of his wheat in some other 
manner, that would not in my opinion invalidate the contract 
under sec. 231 of the Criminal Code as against the other party 
who had a bona fide intention to make or receive delivery in 
accordance with the rules of the Clearing House Ass’n.
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That the defendant went beyond his original intention of 
“hedging” the wheat which he had on hand and was unable to 
market, and indulged the tendency to speculate against which lie 
had been warned by his wife, is probably true, but makes no 
difference so far as the legality of the contracts is concerned. It 
is not incumbent upon a broker to ascertain with the making of 
each contract the exact intention of the customer. If the broker 
conducts his business honestly according to the ordinary methods 
of trade and the law of principal and agent he does all that can 
he expected of him.

In this ease it is not shewn that Woodward & Co. did anything 
they should not have done. The defendant comes forward to 
say, ‘‘I never intended to deliver or accept the wheat which I 
sold and bought and will not pay the losses sustained because by 
see. 231, 1 was violating the criminal law,” but he fails to prove 
anything of a like kind against the brokers. He cannot succeed, 
for in my judgment that section of the Code does not apply to 
such a case.

I respectfully agree with the reasons for judgment of Perdue, 
and concur in his conclusion and his disposition of the

appeal.
Appeal allowed.

NICHOLSON v. Ml'HTAIth.

Alberta Supreme Court. Appellate Division, Scott, CJ., Stuart, Beck, 
Hyndman and Clarke, JJ.A. December 17, 1921.

Master axd Servant (§IA—4a)—Prospecting trip—Hiring of ship's 
CAPTAIN FOR TRIP—No SPECIAL AGREEMENT AS TO LOCATING CLAIMS
—Knowledge of purpose of trip—Usf. of employer's servants
in LOCATING CLAIMS—EMPLOYER ENTITLED TO BENEFICIAL INTEREST 
l.\ ( I une LOCA11 D.

Even In the absence of any special agreement between the 
plaintiff and the defendant, at the time of hiring that the defendant 
would locate and stake mineral claims for the plaintiff, during a 
prospecting trip for which he was hired as ship’s captain, the Court 
held that as the defendant knew of the object of the trip before 
locating claims, and not only took advantage of the general expedi
tion organised ami paid lor by the plaintiff, hut a! the time of locat
ing the claims took advantage of the services and skill of the 
plaintiff’s employers, in locating the claims, the plaintiff was en
titled to the full beneilcial interest in the claims located by the dé
tendant.

[Williscroft v. Nicholson, unreported, in which the Supreme 
Court of Canada without written reasons and without counsel for 
the respondent being called upon, affirmed the judgment of the 
Supreme Court of Alberta, Appellate Division (1921), 59 D.L.R. 
138, followed; Nicholson v. Mustard (1921), 61 D.L.R. 156, reversed.]
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Appeal by plaintiff from the trial judgment (1921), 61 
D.L.R. 156, dismissing an action to enforce an alleged oral con
tract whereby the defendant was to become an employee of the 
plaintiff at a fixed salary, and was required to assist in pros
pecting for petroleum, and whereby the defendant agreed to 
record the locations with the proper mining recorder, and to 
transfer the claims so located to the plaintiff. Reversed.

Frank Ford, K.C., for appellant.
J. F. Lymburn, for respondent.
The judgment of the Court was delivered by
Sti'art, J.A. The plaintiff brought this action to enforce 

an agreement alleged to have been made between himself and 
the defendant whereby the defendant was to accompany the 
plaintiff as a member of a prospecting party organised by the 
plaintiff to search for and locate oil claims in the neighbourhood 
of Great Slave Lake and whereby, so it was alleged, the de
fendant had agreed to locate a claim holding it in trust for 
the plaintiff, and then to make the necessary filing at the proper 
office and to assign the claim to the plaintiff.

The defendant did accompany the plaintiff upon the expedi 
lion and did locate and file upon certain claims but he alleged 
that he went purely in the capacity of ship’s captain and without 
any obligation to locate a claim for the plaintiff, that he located 
his claim purely in his own personal interest and that he had 
never agreed and was not bound to hold the same for the 
plaintiff.

The trial Judge, Simmon^, J., found in favour of the de
fendant and dismissed the action (1921), 61 D.L.R. 156, and 
the plaintiff appeals.

In his written reasons for judgment the trial Judge said this, 
at p. 158 :—

‘‘There is a direct conflict of evidence between the plaintiff 
and his agent George, and the defendant in regard to the terms 
of the oral contract, and after hearing them and hearing other 
witnesses called on each side I have no difficulty in arriving 
at the conclusion that the defendant’s version of the said con
tract is substantially correct and in the result I find there was 
no oral agreement to either stake claims or assign the same, nor 
was there any communication made to the defendant when the 
said contract was entered into which would give him any intima
tion that staking of claims or recording them or assigning them 
would be a part of his duties. It was represented to him by 
the plaintiff and by his agent, George, that the services of a
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certified captain were very necessary for the expedition and that 
was the reason they wished him to go.”

It seems to me to be impossible for us to reverse this finding 
of fact. But nevertheless, in view of the decision of the 
Supreme Court of Canada in the somewhat analogous case of 
WUliscroft v. Nicholson and the principle upon which it pro
ceeded, it by no means necessarily follows that the defendant in 
this case can hold his judgment. We have asked the Supreme 
Court of Canada to furnish us with a statement of the view 
which they took of the WUliscroft case and we have in answer 
been furnished with a short memorandum which reads as fol
lows!—

“This appeal was dismissed without counsel for the re
spondent being called upon. The Court was of the opinion that 
having regard to all the circumstances of the appellant’s em
ployment there was an obligation on his part, if he should 
stake claims at all during the trip for which he was engaged, 
to stake them for and on account of his employer, and that, 
in so far as it so provided, the agreement subsequently signe I 
by him in the course of the trip merely evidenced such pre
existing obligation.”

In the WUliscroft case the defendant signed at Windy Point 
a certain written agreement. The present defendant signed 
none and was never asked to do so. In the former case it was 
common ground that before the contract of employment Willis- 
croft was asked to agree to stake claims for his employer al
though his testimony was that he had refused to do so and the 
witness who could have contradicted him, George, was not called. 
In the present case we have the direct conflict of testimony as to 
an antecedent agreement to stake and assign and we have the 
trial Judge’s adoption of the defendant s story. And we have 
moreover the emphatic assertion of the defendant that he did 
not know’ of the purpose of the expedition until it was well on 
its way. The defendant testified that George merely told him 
that the party was to consist of surveyors, geologists and chemists 
and that prospecting for oil was never spoken of. When asked 
what he thought the party was going north for, he stated that 
was a thing that he didn’t bother about. He said that he was 
never told what they were going north for, and that he thought 
that he first heard that they were intending to stake oil claims 
when they were on the way down the Slave River.

It seems to me rather difficult, in view of the credit given to 
the defendant’s testimony by the trial Judge, to say that these 
statements should be rejected, extremely improbable though they
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may seem to be. Af least this ean be said, however, that there 
is no direct finding in the reasons for judgment in favour of 
the truth of these particular assertions.

There may seem at, first blush to be some difference between 
“all the circumstances of the (defendant’s) employment” in 
this case and those existing in the Williscroft case; but, in my 
opinion, there are no facts which ought really to distinguish it. 
The fact that Williscroft knew before making his contract that 
the purpose of the expedition was to locate oil claims may ha\« 
been a strong circumstance tending to prevent him taking ad van 
tage of the trip for private purposes of his own of the same 
nature. But assuming that Mustard did not know beforehand 
the object of the expedition lie certainly learned of it, as he said, 
when going down the Slave River. He learned then, or, at least 
when the party divided at Windy Point, that practically every 
one on the expedition was expected to file a claim.

So long as there is no evidence that the defendant before 
making his contract of employment either reserved any right to 
locate a claim for himself personally or even entertained any 
thought of doing such a thing, it seems to me to be in con 
formity with the principle of the decision in Williscroft \ 
Nicholson to say that he was under any obligation, if he did 
locate a claim, to stake it for and on account of this employer, and 
this even without reference to the special circumstances con 
nected with the actual location of the claims in question.

But the manner of the actual location is also of grave im
portance. It appears from Mustard’s own evidence that Ellis, 
a surveyor, in the employ of the plaintiff, ran the lines for tin- 
claims, that the party helping Ellis, all employees of the plain 
tiff, cut the lines through the bush and that the defendant merely 
walked from one post to another, although here and there In
cut a little brush but this was not in cutting the lines but merely 
at the posts and in walking from one to the other. The de 
fendant, referring to what Ellis did, said : “He was there 
for that purpose,” and the context shews that he was referring 
to the general work of the expedition. In answer to a special 
question as to what he himself did, he said, “Oh, I was work in . 
I was keeping the post and clearing away brush there as much 
as ever they were. Somebody had to stay at the post and they 
gave me the preference of staying at the post simply because 
there was so much brush to walk over.” He said that he did 
not even put the stakes down but that the others did this. He 
even said that it was Ellis who took him to the place and shewed
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him the lines he had run. He also said that it was Ellis who 
suggested to him to stake a claim.

So that it*appears that the defendant not only took advantage 
of the general expedition organised and paid for by the plaintiff 
but at the very time of locating the claims he took advantage 
of the services of the plaintiff’s employees, the surveyor and 
others and had them do practically all the work, merely putting 
his name on the stakes.

Indeed I do not think that it would be going too far to say 
ihat it is very easy to infer, from the defendant’s account of 
the way the thing was done, that the location of the defendant’s 
claims was looked upon by Ellis and the others as simply part 
of the work which they were left there by Nicholson to do, and 
that the defendant at the time probably understood that lie yeas 
being asked by Ellis to do just what all the other members of 
the party had done. At the moment he may have had some 
thought of the possibility of his having a purely personal right 
to the claims but even if he did I think upon the principle of 
the decision above referred to he had no right to take advantage 
of the work, skill and time of the plaintiff’s employees for that 
purpose without, at least, making it quite clear that he was 
asking them to do this work for him personally and individually 
and without leaving it to them to say whether in the circum
stances they would assist him upon such a basis and under
standing. There is no evidence that he took or attempted to 
take this precaution.

For these reasons I think the result must be the same as in 
the Williscroft case.

It appears from the reasons for judgment of the trial Judge, 
that the point was raised before him in argument after the 
evidence was taken that the defendant’s position as an employee 
of the plaintiff would give the plaintiff a claim upon his loca
tions but the trial Judge rejected the contention. The judgment 
in the Williscroft case was of course not then before him. If 
it had been I think he would have probably followed it.

The case of Sheppard Publishing Co. v. llarkins (1905), 9 
O.L.R. 504, is I think not strictly analogous although the dis
cussion in it is of some assistance upon the general subject. The 
appeal should be allowed with costs, the judgment below should 
be set aside and judgment should be entered for the plaintiff 
granting an injunction as prayed for, declaring the plaintiff 
entitled to the full beneficial interest in the locations in question 
subject to the payment of any proper expenses incurred by the 
defendant in filing his claims and if so desired by the plaintiff 
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directing the defendant to execute proper assignments of the 
claims.

The plaintiff should have the costs of the action.
Appeal allowed.

LOCOMOTIVE STOKE It Co. v. COMMISSIONER OF PATENTS.

Exchequer Court of Canada, Casscls, J. November 19, 1920.

Patents (§111—28)—Application for—Treaty of Place (Germany). 
April 14, 1920—Extension of time—Application to secs. 7 & 8 
of Patent Act.

Section 83 of the Treaty of Peace (Germany), Order. April 14, 
1920, which extends the time fixed by sec. 8 of the Patent Act. 
R.S.C. 1906, ch. 69, until July 11, 1920, applies equally to sec. 7 of 
the Act and the time between August 1, 1914, and July 20, 1920, 
must not be taken into consideration in deciding whether the in
vention has or has not been in public use or on sale with the con
sent or allowance of the inventor for more than one year pre
viously to his application for patent.

Appeal from the following decision of the Commissioner of 
Patents for Canada : “The Office understands that sec. 8.‘J of 
the Treaty of Peace (Germany), Order, April 14th, 1920, ex 
tends the time fixed by section 8 of the Patent Act until the 11th 
July, 1920, hut does not abrogate the other requirements of the 
Patent Act, notably those of section 7.”

The facts are stated in the reasons for judgment.
A. W. Anglin, K.C., for the Locomotive Stoker Corporation.
H. V. Sinclair, K.C., for the Commissioner of Patents.
Casselk, J. The questions involved in the four cases arc 

identical. The questions of law in all four cases were argued 
together.

Section 7 of the Patent Act, li.S.C. 1906, ch. 69, provides 
that “Any person who has invented any new and useful art. 
machine, manufacture or composition of matter, or any new and 
useful improvement in any art, machine, manufacture or com 
position of matter, which was not known or used by any other 
person before his invention thereof, and which has not been in 
public use or on sale with the consent or allowance of the in
ventor thereof, for more than one year previously to his applica
tion for patent therefor in Canada, may, on a petition, etc.”

I deal with the Locomotive Stoker case argued by Mr. Anglin. 
The Commissioner of Patents has refused to entertain the appl 
cations for patents, and the appeal is brought to this Court under 
the provisions of the statute, 1913 (Can.), ch. 17, which reads 
as follows : “23a. Every applicant for a patent under the Patent
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.Vet who has failed to obtain a patent by reason of the objection ('“n- 
of the Commissioner of Patents as in the said Act provided may, Ex (. 
at any time within six months after notice thereof has been 
mailed, by registered letter, addressed to him or his agent, appeal 
from the decision of the said commissioner to the Exchequer " r 
Court. 2. The Exchequer Court shall have exclusive jurisdiction Commis 

to hear and determine any such appeal.” w Patkxrs
. By virtue of that statute appeals from the ruling of the Com- ----

missioner will have to be dealt with by the Exchequer Court, (;ass,*ls> 1 
instead of by the Governor in Council. Under this statute these 
appeals were set down for hearing and came on to be argued on 
November 10. Mr. Sinclair, K.C., argued the ease on behalf 
of the Commissioner.

Shortly, the point in the case is as follows : The petition dated 
.1 une 23, 1920, was filed on June 30, 1920. It must l»e borne in 
mind that the applicants for patents in all four cases are citizens 
of the United States. On June 30. 1920, the application in the 
Stoker case was, as I have mentioned, filed in the patent office.
On August 1, 1914, when war was declared, the invention was 
not in public use or on sale with the consent or allowance of the 
inventor for more than one year previous to August 1, 1914.

At the time of the filing of the application for the patent, 
namely, June 30, 1920, if the ruling of the patent office is cor
rect, more than the year had elapsed.

The contention of the appellant is that under certain orders 
and treaties, which I will refer to, a period of time between 
August 1 and July 11, 1920, has to be eliminated from the con
sideration of whether or not the year had elapsed before the 
application for the patent on June 30, 1920.

The Patent Office have ruled as follows: It is referred to in 
their letter of August 5, 1920, in which they state : “The Office 
understands that section 83 of the Treaty of Peace (Germany),
Order, April 14th, 1920, extends the time fixed by section 8 of 
the Patent Act until the 11th July, 1920, but does not abrogate 
the other requirements of the Patent Act, notably those of 
section 7.”

If that view is the proper view to he taken of the meaning of 
1 lie order, then the judgment of the Commissioner of Patents is 
correct. If, on the other hand, the view or the opinion of the 
Commissioner of Patents is erroneous, his judgment should be 
reversed and the matter should be left to the Commissioner to 
proceed with the applications in the usual way.

After listening to the carefully prepared arguments of counsel 
for the appellant and also for the Commissioner, I am of opinion
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that the Commissioner has erred in the view he takes limiting Un
meaning of the Order in Council merely to section 8. I think it 
should equally apply to section 7,—and if I am correct in tin- 
view I have formed, then the time between August 1 and July 20. 
1920, should be eliminated from the consideration of the case, 
and if this view is correct, at the time of the application for tin- 
patent the year had not elapsed as provided for by sec. 7 of tin 
Patent Act.

The statute of the Dominion, 1920, eh. 30, was assented to on 
November 10, 1919. It provides : “I. (i) The Governor in 
Council may make such appointments, establish such offices, mak< 
such Orders in Council, and do such things as appear to Him 
to be necessary for carrying out the said Treaties and for giving 
effect to any of the provisions of the said Treaties.”

The Order in Council bears date April 14, 1920. It recites 
the fact that whereas at Versailles, on June 20, 1919, the Treaty 
of Peace, etc., between the allied and associate powers and Gev 
many, was signed on behalf of Ilis Majesty acting for Canada 
by plenipotentiaries. The important sections of this Order in 
Council are to be found in Part IV.—they are secs. 81, 82, K'> 
and 84. The main section, and which is the one in question 

—:savoj[oj ro sptKM qoiqAY -oos si ‘o.i.)i|
”83. The rights of priority, provided by Article 4 of the Inter 

national Convention of Paris for the Protection of Industrial 
Property, of March 20, 1883, revised at Washington in 1911, or 
by any other Convention or Statute, for the filing or registration 
of applications for patents or models of utility, and for tin- 
registration of trade marks, designs and models which had n< 
expired on the first day of August, 1914, and those which hav. 
arisen during the war, or would have arisen but for the war. 
shall be extended in favour of all nationals of Germany, and of 
the Powers allied or associated during the war with Ilis Majesty, 
until the eleventh day of July, 1920.”

The words “rights of priority” evidently mean that the statu- 
of the applicant should not be lost by any act of omission < 
commission, if the right had not expired on August 1, 1914.

The first international convention, as far as I can ascertain 
for the protection of industrial property, was signed at Pari' 
on March 20, 1883. A copy is to be found in Frost on Patent > 
ed. 4, vol. 2, commencing at p. 308. There was an additional 
convention which modified the industrial property convention of 
March 20, 1883, signed at Brussels on December 14, 1900. Tin- 
original French text commences in Frost, at p. 328, and tl 
English translation at p. 329.
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It may be of importance, aa pointed out by Mr. Anglin, that 
ihe words in this latter convention omit in the new article IV. 
the words “par an tier».” If these words had not been omitted, 
an argument would be raised that this clause of the convention gTOKK3 
or treaty, if read as in the former convention of 1883, would 
limit this application to public use by a third party, and not Roses' 
by the applicant for the patent. or Patkxth.

By Article IV. of the International Convention signed at c«iei«, I. 
Washington on June 2, 1911, and ratified by Great Britain on 
April 1, 1913, the words “par un tien” (by a third party) are 
carried into the English translation of this convention, although 
in the French copy of the convention the words “par an tiers” 
are omitted, translating the section in the French text aa if simi
lar to the previous text of the convention of 1883. I think the 
contention put forward by Mr. Anglin is correct that the treaty 
is the treaty as set out in the French version, and the translator 
lias in the English translation of it inserted these words “by a 
I bird party" by mistake.

This may be of importance. The question of whether or not 
i anada was bound by this Convention of 1911, is one of interest 
but not material for the consideration of this ease. It is a debat
able question whether or not when Ilis Majesty the King of 
Great Britain and Ireland and of the British Dominions entered 
into a treaty, Canada is not bound by the terms of the treaty.
That is a question which has been very much debated both for 
and against the view that Canada is bound. It is not, however, 
of importance at present.

Section 83, which I have quoted refers to the rights of priority 
provided by Art. 4 of the International Convention of Paris of 
1883, as revised in 1911. It is unquestioned that the United 
States were allied or associated during the war with His Majesty.

I fail to see why the Commissioner should have held that the 
effect of this sec. 83, or the Order in Council should be limited so 
as to apply to sec. 8 of the Patent Act, and not to sec. 7. I think 
ihe matter should be referred back to the Patent Office for con- 
'iileration of the applications.

There should be no order for costs.

Ex. v.
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Que. MONTREAL TRAMWAY», Co. v. SOFIO.

K.B. Quebec King’s Bench, Martin, Grecnshields, Guerin, Allard and
Hoxcard, JJ. February 28, 1921.

Appeal (§VIIL—470)—Accident—Question of facts—Weight of evi
dence—Value given to finding of thial Judge.

In forming its opinion as to the credibility of witnesses, the 
Court is not bound to accept the evidence given on any side be 
cause there are more witnesses on that side than on the other. It 
is the function of the Court to consider, weigh and pass upon any 
evidence adduced and then accept or reject it according to its dis 
cretion.

When a case is tried under the Quebec system of “enquctc and 
merits," the trial Judge who is both Judge and Jury, speaks with 
preponderating authority when he determines the weight to be 
given to contradictory testimony, and in a case of direct conflict oi 
testimony the finding of the primary Judge is to be regarded as 
decisive and should not be overturned in appeal by Judges who 
have not had the advantage of seeing the witnesses, and observing 
their demeanour under examination.

[The Picton (1879), 4 Can. 8.C.R. 648, followed.]

Appeal by defendant from the judgment of the Court of 
Review, reversing the decision of the Superior Court, and 
awarding the plaintiff damages for injuries sustained while 
about to board appellant’s street car. Reversed and action 
dismissed.

The facts of the case are as follows:—
The respondent alleges in substance, that as he was about t<> 

step on one of the appellant’s sti t cars, having his right foot 
on the step of the car, his left foot on the ground and his right 
hand holding the rear hand ra he heard a woman cry behind 
him and turned his head. A it moment, the conductor rang 
the bell and the car hastily started. He fell heavily to the 
ground, suffering bodily injuries for which he claims com
pensation.

The Superior Court dismissed the action. In Review, the 
Court granted $200.

On the merits, this case is only question of facts. But there 
are to be found in it certain principles of law regarding tip* 
appreciation of evidence and the appeal on facts which are 
worth being reported.

Meredith, Holden & Co., for plaintiff.
Berard, Beaulieu & Co., for respondent.
Martin, J.:—This appeal does not involve the consideration 

of any important principle of law and the amount involved 
hardly justifies the necessity of nine Judges expressing an
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opinion upon the facts. See Village of Granby v. Menard 
(1899), 6 Rev. de Jur. 342; (1900). 31 Can. S.C.R. 14.

I would maintain the present appeal and restore the judg
ment of the Trial Court with costs.

Green su i elds, J. :—It would, perhaps seem unfortunate, that 
on a pure question of fact, where the amount involved is so 
small, all the Courts of the Province should he called upon to 
determine a question of fact, where, under the system of this 
Province, a trial Judge sitting at what is called “Enquête & 
Merits’’ is really in the position of a jury, and his finding of 
fact should receive the same weighty consideration as a jury’s 
answer to questions submitted to it. However, under art. 498 
C. C. I\, sub-para. 4, where the finding of the jury—it is stated 
—is clearly against the weight of evidence, an Appellate Court 
may and should grant relief to the party appealing.

Giving application to this provision of the Code, I take it 
tl at this Court will have to weigh the evidence in the case under 
consideration, and decide as best it can, whether the finding of 
the trial Judge, supported by one of his brother Judges in 
Review, or the two Judges who gave the judgment of the Court 
of Review were in the right.

I should reverse the judgment of the Court of Review and 
restore that of the trial Judge, with costs in all the Courts.

Que.

K.B.

Montreal
Tramways

Crcpiifthleltl*,
S.

G vérin, J.:- The only question referred to in both these 
judgments, and the only question discussed by counsel is the 
evidence. The appreciation to be made of this evidence has 
caused much contradiction of opinion between the Judges.

One of the Judges in Review dissented, so the case stands be
fore the Court of Appeal with two Judges of the Superior Court 
favoring the plaintiff, and two Judges of the same Court favor
ing the defendant.

The facts that three witnesses favored the plaintiff’s preten
tions will not of itself determine that the evidence of the de
fendant’s one witness should not be accepted in preference to 
the three who contradicted him. In forming its opinion as to 
the credibility of witnesses, the Court is not bound to accept 
the evidence given on any side because there are more witnesses 
on that side than on the other. It is the function of the Court 
to consider, weigh and pass upon any evidence adduced and 
then accept it or reject it according to discretion.

There is not any hard and fast rule which a Court of Appeal 
must follow in deciding a case upon a question of fact. In 
Hood v. Eden (1905), 36 Can. S.C.R. 476, at pp. 483-4,
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Que.

K.B.

Montreal
Tramways

Guerin, J.

Taschereau, (\ J., speaks, apparently with veiled contempt as 
follows:—

“The respondent has not failed to resort to the stock argu 
ment on appeals of this class of cases that upon a question of 
fact he has the concurrent finding of three Courts below in his 
favor. . . When the statute gives an appeal to any court, it 
never imposes the condition that the judgment must not be 
reversed.

We have had repeatedly to reverse on questions of fact : 
Russell v. Lefrancois (1882), 8 Can. S.C.R. 335, at p. 366. Th< 
North British & Mercantile Ins. Co. v. TourvUle (1895), 25 Can. 
S.C.R. 177. Dempster v. Lewis (1903), 33 Can. S.C.R. 292. 
and the cases there cited ; and as long as the right to appeal as 
to findings of fact exists, we have to continue to do so every 
time that we are convinced that there is error in the judgment 
complained of, whatever may be the number of courts or of 
Judges that the respondent has previously succeeded in leading 
into error.”

It is true none the less that when a case is tried under our 
system of enquete and merits, the trial Judge who is both Judge 
and jury, speaks with preponderating authority when he de 
termines the weight to be given to contradictory testimony. In 
(Irasett v. Carter (1884), 10 Can. S. C. II., 105, which unani 
mously reversed the judgment of the Court of Ontario, and re 
stored the first judgment, Strong, J., at p. 125, expresses himself 
as follows:—

“The judgment in this court in the case of The Picton, 4 Can 
S. C. R., 648, and the authorities there referred to, especial lx 
the case of Gray v. Turnbull, in the House of Lords, L. R., 2 Sc. 
App. 53, which are binding upon us, show that in a case of direel
conflict of testimony..............the finding of the primary judge
is to be regarded as decisive, and should not be overturned in 
appeal by judges who have not had the advantage as the judge 
at the trial had, of seeing the witnesses, and observing their de 
meanor under examination.”

In Robb v. Stafford (1906), Coutlee’s Cases, 411 at p. 416. 
where the Supreme Court reversed the Court of Appeal of 
Quebec and restored the judgment of Tellicr, J., in the Superior 
Court, Fitzpatrick, C. J., delivering the judgment of the Supreme 
Court remarks:—

“It is quite true that to some extent the evidence is conflicl 
ing, but 1 am of opinion that the finding of the trial judge win* 
heard the witnesses viva voce, and had an opportunity to appro
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l iate their demeanor and manner should not be disturbed, and 
1 am clearly satisfied that the judgment of the Court of Appeal 
is erroneous and should be reversed, and that is the opinion of 
the court.”

There is a Montreal case of 1885 which bears much analogy 
to the present one. It is not found in the regular reports of the 
Supreme Court, but is noted in Cassells’ Digest of Supreme 
Court decisions, pp. 731 & 732, Parker v. Montreal City Pas
senger Ky. Co., 1885. The plaintiff, a driver, while crossing the 
defendant’s track on Place d’Armes opposite the Church of 
Notre Dame, was thrown out of the waggon which he was driv
ing by the breaking of the rear axle. He suffered injuries and 
look action against the company. Torrance, J., found that the 
track was in bad order, and granted the plaintiff $2,500 damages. 
The Court of Appeal reversed this judgment and dismissed the 
action. The Supreme Court of Canada held that the questions 
to be decided were purely matters of fact, and that the judg
ment of the first Court should not have been disturbed. The 
plaintiff’s appeal was allowed with costs. In this case, the Privy 
Council refused the company’s petition to be allowed to appeal 
from the decision of the Supreme Court of Canada.

Quo.

K.B.
Montkkai.
Tramways

uiierin. .1.

As to the merits of the present case, it does seem that the 
trial Judge appreciated the evidence properly and that the 
accident was not due to the fault of the defendant. Were 1 
hesitating between the two opinions as to the determinating 
effect of the evidence, the law would favor the defendant.

I would therefore favor a judgment reversing the Court of 
Review and restoring the first judgment with all costs against 
the plaintiff, present respondent.

Judgment:—Considering the plaint iff-respondent has failed 
to prove any fault on the part of the defendant company, which 
caused the accident to plaintiff; that there is error in the judg
ment rendered by the Court of Review, sitting at Montreal on 
April 3, 1920: doth set aside said judgment, and, proceeding to 
l ender the judgment which the said Court should have rendered, 
doth confirm the judgment rendered by the Superior Court on 
October 20, 1918, with costs in the three Courts against re
spondent.

Howard. J., dissented.

Action dismissed.
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Sask. IMPERIAL LIMBER YAItl>S v. SAXTON.

C.A. Saskatchewan Court of Appeal, Haultain, C.J.S., McKay and Turgeon.
JJ.A. November lj, 1921.

Mechanics’ Liens (gVIII—63)—Wrong date as to when last
MATERIALS FURNISHED—LlF.N NOT FILED WITHIN 30 DAYS 
Validity of lien—R.S.S. 1909, cii. 150, secs. 22, 19, and 23 
Construction.

The fact that a mechanic’s lien wrongfully recites that the last 
materials were furnished on the 14th day of August, 1919, instead 
of the 14th day of September, 1916, and that the lien was filed long 
after the expiration of the thirty days within which liens are t<> 
be filed as prescribed by sec. 22 of ch. 150 R.S.S. 1909, does not 
necessarily invalidate the lien. By sec. 19 the lien is not invalidated 
where no person has been prejudiced by the wrong date, and t>\ 
sec. 23 the failure to file the lien within the thirty days does not 
defeat the lien except as against intervening parties becoming 
entitled to liens or charges whose claims are registered prior to th< 
registration of the lien, or in respect of payments made by an 
owner to a contractor after the expiration of the 30 days and before 
the lien is filed or notice thereof given to the owner. A writ of 
execution registered against a homestead is a lien and charg 
against it.

[Robock v. Peters (1900), 13 Man. L.R. 124; Advance Rumeln 
Thresher Co. v. Bolley (1920), 65 D.L.R. 308, 13 S.L.R. 447, a; 
plied.]

Appeal from the District Court Judge of the judicial district 
of Cypress dismissing the appellant’s claim in so far as it 
claimed any right under the mechanic’s lien filed, on the grouml 
that said lien was defective and could not be cured by the 
Court.

J. W. Oorman, for appellant ; no one contra.
The judgment of the Court was delivered by
McKay, J. The said lien is dated February 19, 1919, ami 

was filed in the proper Land Titles Office in that behalf on 
February 22, 1919, against the north-east quarter of sect. 4 in 
tp. 8 in range 17, west of the 3rd meridian.

The said lien wrongly recites that the last materials were fur
nished on August 14, 1919, instead of September 14, 1916, as 
the fact is, and the lien was filed long after the expiration of 
the thirty days within which liens are to be filed, as prescribed 
by sec. 22 of ch. 150, R.S.S. 1909, and these, apparently, arc 
the defects referred to by the District Court Judge.

1. As to reciting the wrong date when last materials were 
furnished. By sec. 17, sub-sec. (1) (a) of ch. 150 of R.S.S. 
1909, the Mechanics’ Lien Act, as amended by 1913 (Sask.), 
ch. 38, sec. 3, it is required that the claim for lien, amongst
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other things, shall set out the date upon which the last material Sask- 
was furnished.

The lien as filed did not comply with this requirement, and ----
the date given was manifestly wrong, as the lien was filed on 
February 22, 1919, and it sets forth that the last materials Varus

were furnished on a date nearly 6 months before that date had v.
arrived, wtmtfy “ An—I 11. 1919.

Section 19 (1) of said ch. 150, R.S.S. 1909, states:— McKay, i.
“19. A substantial compliance with sections 17 and 18 of this 

Act shall only be required and no lien shall be invalidated by 
reason of failure to comply with any of the requisites of the 
said sections unless in the opinion of the Court or Judge who 
has power to try an action under this Act the owner, con
tractor or sub contractor, mortgagee or other person, as the 
ease may be, is prejudiced thereby and then only to the extent 
to which he is thereby prejudiced.”

It is to be noted that this section expressly says, “no lien 
shall be invalidated by reason of failure to comply with any of 
the requirements of the said secs. (17 and 18) unless, etc.”

In Bobock v. Petert (1900), 18 Man. L.K. 124, at pp, 140-
141, Killam, C.J., is thus reported:—

“Objection is made to the registration of Stewart’s claim on 
the ground that the statement registered alleged that the 
materials were furnished between the 1st August and the 27th 
October, whereas Stewart now claims for goods supplied before 
the 1st August.

By section 15, a claim for lien is to state, inter alia, the time 
or periods within which the work was, or was to be, done, or 
the materials furnished or placed. But, by section 17, ‘A sub
stantial compliance only with sections 15 and 16 of this Act 
shall be required, and no lien shall be invalidated by reason of 
failure to comply with any of the requisites of sections 15 and 
16 of this Act, unless in the opinion of the Court, Judge, or 
Local Judge, who has power to try an action under this Act, 
the owner, contractor, or sub-contractor, mortgagee or other 
person, as the case may be, is prejudiced thereby, and then only 
to the extent to which he is thereby prejudiced.’

This latter clause appears divisible into two parts. First, 
only substantial compliance wdth sections 15 and 16 is required ; 
and, secondly, no failure in such compliance, in however sub
stantial a degree, is to invalidate the lien unless some party is 
prejudiced, provided there is registration of a claim.

I think that the onus on the question of prejudice is upon 
the party objecting to the registered claim. The defect is not
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to invalidate the lien, unless, in the opinion of the Judge, then 
is prejudice to some one. That is, the Judge must positively 
form the opinion, for which purpose he must have some evi
dence, either direct or arising out of the circumstances and th« 
nature of the defect.”

See also Scratch v. Anderson (1909), 16 W.L.R. 145, at p. 14H. 
and Nohbs v. C.P.R. (1913), 6 W.W.R. 759.

There is no evidence in the case at bar that any of the i 
spondents or any other person or persons were prejudiced by 
the wrong date.

With deference to the District Court Judge, in my opinion 
as far as this defect is concerned, the lien is sufficient and valid, 
by virtue of said sec. 19.

2. As to the time of filing the lien. While sec. 22 gives 30 
days after the furnishing of the last materials within which tin 
claim for lien may be filed, sec. 23, as amended, stated that

‘‘The failure to file such claim or to commence such action 
within the times mentioned in this and the preceding section 
shall not defeat such lien, except as against intervening partie- 
becoming entitled to a lien or charge upon such land whose 
claim with respect to said land is registered prior to the régis 
t rat ion of such lien or as against an owner in respect of pa> 
inents made in good faith to a contractor after the expiration of 
said period of thirty days and before any claim of lien is filed or 
notice thereof given to the owner.”

Under this section the lien is good and valid as against 
respondent Saxton, as there is no evidence of any payments to 
the contractor after the expiration of the 30 days or otherwise. 
Does it take priority as against the other respondents?

The land in question against which the lien herein is filed is 
the homestead of the respondent Saxton. Each of the other 
respondents registered a writ of execution against the said land 
prior to the filing or registration of appellant’s lien.

Did the respondents thereby become entitled to a lien or char: 
upon said homestead? In my opinion they did.

In Advance RumeUj Thresher Co. v. Bolley (1920), 55 D.L.R. 
308,13 S.L.R. 447, the Court of Appeal held that a writ of execu 
tion registered against a homestead was a lien and charge again 
it. Newlands, J.A., is reported as follows, at p. 309:—

‘‘The Exemptions Act freed this land from the operation of 
any writ of execution against the lands of the debtor. Under thi- 
Act he could dispose of it as he saw fit free from any such
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As these two respondents hud a lien and charge against the 
land in question under their writs of execution, the appellant 
can sell only subject to said writs of execution under the cir
cumstances of this case.

The District Court Judge’s judgment will, therefore, be set 
aside, and the appellant will be entitled to personal judgment 
against respondent Saxton for the sum of $70.30, with interest 
on $60.30 from September 14, 1916, at the rate of 10% per 
annum, with costs of the action, and to the usual order for sale 
of the said land, subject to said respondents’ executions and 
liens in favour of Ilis Majesty the King, in default of payment 
of said judgment and costs, within three months from the sign
ing of the judgment herein.

The appellant will be at liberty to apply to the District Court 
Judge of the judicial district of Cypress to the fix the time and 
place and other terms of sale and for further directions herein.

There will be no costs of this appeal against the respondents.
Appeal allowed.

execution. Northwest Thresher Co. v. Fredericks (1911), 44 
Can. S.C.li. 318. Since this decision, however, the Land Titles 
Act has been amended, 8 Geo. V. 1917 (2nd Hess. Sask.), ch. 
18. Sec. 149 of that Act, sub-sec. 2, reads:—‘(2) Such writ 
shall from and only from the receipt of a certified copy thereof 
by the registrar for the land registration district in which the 
lands affected thereby is situated bind and form a lien and 
charge on all the lands of which the debtor may be or become 
registered owner situate within the judicial district the sheriff 
of which transmits such copy, including lands declared by the 
Exemptions Act to be free from seizure by virtue of writs of 
execution, but subject, nevertheless, to such equities, charges, 
or incumbrances as exist against the execution debtor in such 
land at the time of such receipt. Provided that nothing herein 
contained shall be taken to authorise the sheriff to sell any lands 
declared by the Exemptions Act, to be free from seizure by 
virtue of writs of execution.’ The execution of the plaintiffs 
therefore, when registered, would bind and form a lien and 
charge upon the land, but, while it remained the defendant 
Phillip Holley’s homestead, it could not be sold to satisfy such 
lebt”
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HEX v < ItOSHAN.

Xova Scotia Supreme Court, Harris, C.J., and Russell, Chisholm and 
Mcllish, JJ. December JO, 1021.

Criminal Law (§IIB—49)—Part xviii Criminal Code—Election ar to 
trial by Judge—Amendment of charge by Judge during hear
ing—Right of accused to elect ah to amended charge.

Where an accused has elected to be tried by the Judge under 
Part XVIII of the Criminal Code, the trial Judge may during the 
course of the hearing amend the charge for one for which a greater 
punishment is provided by the Code, but the accused must be given 
the option of electing as to the amended charge, and where this 
option has not been given to him a conviction on the charge as 
amended will be set aside.

[Goodman v. Regina (1883), 3 O.R. 18, followed.]

Case reserved for the opinion of the Court by a County Court 
Judge as to his right to amend a criminal charge after the 
accused had elected to be tried by the Judge on the charge ns 
originally laid. Reversed.

The facts of the case are fully set out in the judgments.
The question reserved for the Court was whether the Judge 

had the right to amend the charge as he did.
W. J. Oil earn, K.C., and A. W. Jones, for the prisoner.
8. Jcnks, K.C., for the Crown.

Harris, C.J. The accused elected under the provisions of 
Part XVIII. of the Criminal Code to be tried before the County 
Court Judge at Halifax, on a charge that he, “Did unlawfully 
steal the sum of Three Thousand Dollars or thereabouts of law
ful money of Canada the property of one A. L. Pelton.”

He was arraigned and pleaded not guilty and the case pro
ceeded. After a number of witnesses had been called by tin* 
Crown Prosecutor, but before closing his case, an amendment 
of the charge was asked for and allowed, against the objection of 
the prisoner’s counsel, and the amended charge was as fol
lows:—

“Who saith that William II. Crossan, lately of Halifax in the 
County of Halifax, during the months of May and June, A.l). 
1921, at Halifax in the County aforesaid having theretofore 
received from this deponent certain motor cars on terms re
quiring him (Crossan) to account to this deponent for the pro
ceeds of the sale thereof and to pay over to this deponent such 
proceeds, fraudulently omitted to account for and pay over 
such proceeds or part thereof which he was required to account 
for as aforesaid and fraudulently converted such proceeds or 
part thereof to his own use and did thereby steal the same
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amounting to the sum of about Three Thousand Dollars of N.S. 
lawful money of Canada.” "j^T

The prisoner was not given the option of electing to be tried----
by a jury on this amended charge. ***

Counsel for the prisoner applied at the close of the trial to cwwwax.
have the amended charge dismissed and the trial Judge refused ----
this application and convicted the accused of the offence in the llarrls' 1 1 
amended charge. lie granted a reserved case upon the ques
tion: “Had I the power to amend the charge as I did?”

The case was argued on the assumption that the case stated 
involved the question as to whether or not the accused should 
have been given the option of a trial by jury on the amended 
charge, and I deal with it accordingly.

The charge upon which the accused was committed and upon 
which he elected to be tried by the Judge of the County Court 
was presumably one punishable under sec. 386 of the Code by 
7 years’ imprisonment, and the offence contained in the amended 
charge was under sec. 355 punishable by imprisonment for a 
period of 14 years.

Tn Goodman v. Regina, 3 O.R. 18, at p. 21, Hagarty, C.J., 
said:—

“We think it clear that where a man consents to waive his 
l ight to a jury, and to be tried summarily by the Judge on a 
charge which on its face would only warrant an imprisonment 
less than one year, he ought not by any implication to be held 
as assenting to waive such right as to any charge that the lawT 
may allow to be substituted therefor which might render him 
liable to a larger punishment, and that his assent to be sum
marily tried on the substituted charge should be obtained and 
recorded.”

This ease has been cited with approval in The King v. Walsh 
1904), 8 Can. Cr. Cas. 101 ; Bex v. LaedU ( 1905), il O.L.R.

74; The King v. Douglas (1906), 12 Can. Cr. Cas. 120; and in 
a number of other cases, and is, I think, to be taken as a correct 
statement of the law- applicable to this case.

It is unnecessary to consider the question as to whether the 
accused might have been convicted under sec. 386 without the 
amendment. That is not before us.

The answer to the question reserved should, I think, be 
“Yes, provided the prisoner had been given the option of 
electing to be tried by a jury upon the amended charge.”

There must be a new trial. The accused must be surrendered 
to custody and be given his election to be tried by jury upon 
the charge as amended.
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Russell and Chisholm, J.J., concurred.
Mellish, J. The accused was charged before the County 

Court Judge at Halifax with “stealing three thousand dollars 
or thereabouts of lawful money of Canada.” lie consented 
to be tried before said Judge on such charge.

After the trial had proceeded some time, he was charged by 
way of amendment and against his protests with stealing tin- 
“proceeds” of the sale of certain motor cars which he had 
received on terms requiring him to account “amounting to tin 
sum of about three thousand dollars of lawful money of Can 
ada.” lie was refused the option of being tried on this latt< 
charge by a jury and the Judge tried him and convicted him 
on it.

The question reserved for the Court by the Judge is: “11,
I the power to amend the charge as I did!” I would answ. 
“Not without giving the accused the option of election.”

Whenever it is considered necessary to amend the form of 
the charge against a prisoner in such a way as this, and und« 
such circumstances as herein disclosed, I think it follows as ,i 
matter of course that the accused should have the right of 
another election.

The amendment was objected to on behalf of the accused and 
under the circumstances could have no purpose unless it \v; 
intended to substitute a different offence in the second ehaiv 
from that contained in the first.

The language of the second charge if not necessarily involvin'.- 
a different offence from the first is quite capable of so doing.

The conviction should be set aside and the accused given an 
option of election.

Conviction set aside and new trial ordered with option to 
prisoner to elect.

HT. JOHN AND QUEBEC K. Co. v. JON EH.

Supreme Court of Canada, Davies, C.J., Idington, Duff, Brodeur air' 
Mignault, JJ. June 7, 1921.

Constitutional Law (§IIB—208)—Provincial railway—Leark .i>
control BY Dominion—B.N.A. Act Sec. 92 (10c)—Transfer m> 
Dominion—Work for the general advantage of Canada- 
Express DECLARATION NECESSARY.

The declaration which the B.N.A. Act authorises the Federal 
Parliament to make that a provincial railway is a ‘‘work for Hie 
general advantage of Canada" must be made in express terms and 
cannot be implied from federal statutes, authorising the Dominion 
Government to lease and operate such railway.
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Companies (§VIC—330)—Provinc ial railway—Government control— 
Dismissal of directork and appointment of others—Powers 
of Provincial Government.

The art of a provincial Legislature in dleposseslng and dismiss
ing the directors of a provincial railway over which it is authorised 
to assume control is infra vires its powers.

[ Royal Bank of Canada v. The King. 9 D.L.R. 337, [1913] A.C. 
283, referred to; St, John and Quebec R. Co. v. Jones (1921), 57 
D.L.R. 477, affirmed. See Annotation 9 D.L.R. 346. ]

Appeal from a decision of the Appeal Division of the 
Supreme Court of New Brunswick (1921), 57 D.L.R. 477, 
affirming the order of the Chief Justice who set aside the writ 
of summons in the cause as having been issued without authority. 
Affirmed.

Two questions were raised on this appeal. One that the 
lease of the railway to the Dominion Government made it a 
“work for the general advantage of Canada,’’ and the govern
ment of New Brunswick had, therefore, no power to remove 
the directors. The other was that the Act of the Legislature 
authorising the provincial Governments to assume control and 
take over the stock was ultra vires as affecting the civil rights 
of the bondholders. As to this two of their Lordships held 
that the facts of the case did not bring it within the principle 
of the decision of the Judicial Committee of the Privy Council 
in liogal Bank of Canaria v. The King, 9 D.L.R. 337, (1913] 
A.C. 283, 82 L.J. (P.C.) 33, relied on by the appellant, and 
two, that this question could not be raised. The remaining 
Judge did not deal with it.

-/. J. V. Winslow, for appellant.
IV. V. Joncs, K.C., and P. ./. Hughes, for the respondent, 

were not called.
Davies, C.J. This action was one brought in the name of 

the St. John & Quebec Railway Co. at the instance of Arthur 
I*. Gould and his associates claiming to be the legal directors 
of the said company to restrain the defendants, the ric facto 
directors, from acting as directors and for an account.

Hazen, C.J. of New Brunswick, on an application made to him 
in Chambers to set aside the writ of summons in this case on 
the ground that the same had been issued without the authority 
of the defendants who claimed to be the legal directors of the 
plaintiff company, granted the application and set aside the 
ivrit with costs to be paid by the plaintiffs (appellants’) 
solicitors.

On appeal to the Appeal Division of the Supreme Court of 
30—62 D.I..K.
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New Brunswick, 57 D.L.R. 477, the judgment or order of tl 
Chief Justice was unanimously upheld in a judgment delivered 
by Crocket, J., with costs to be paid by the plaintiffs’ solicitors.

From this latter judgment this appeal was taken to tills 
Court.

At the conclusion of the argument of Mr. Winslow for tin- 
appellant the Court, being unanimously of the opinion that il 
appeal failed, did not call upon the respondents’ counsel, Ion 
dismissed the appeal with costs to be paid by the appellant 
plaintiffs’ solicitors.

The main points to determine were :
First, whether the Act of the Provincial Legislature in 191 

(N.B.) eh. 9. dispossessing and dismissing the then directors <■:' 
the road, and providing for the appointment of other directors 
in their place, was legislation intra vires of the Legislature < : 
that Province. This hardly was or could be contested unless 
it was shewn that the railroad had previously passed from hem 
a provincial road by Dominion legislation declaring it to lie - In
for the general advantage of Canada. The contention was ila
the Dominion Act of 1911, ch. 11, authorising the Dominion 1 
take a lease of the road and the subsequent taking of that le i -. 
combined with the statute of 1912 (Can.), ch. 49, as amended by 
the Act of 1914 (Can.), ch. 52, providing that the Dominion 
might build and own bridges on and over the road, amounted 
impliedly to a statutory “declaration that the work was one for 
the general advantage of Canada.” We were quite unable to 
accept or accede to that argument. It has never yet been 
decided by any Court that the declaration required by the 
B.N.A. Act to change a provincial road into a Dominion one 
can be implied by or from such legislation as is here relied on. 
legislation which is quite consistent with the work in question 
being and remaining, as in fact it was and is, a purely pro
vincial one. Nor have I ever been able to hold that anythin 
short of the statutory declaration the Confederation Act in
quires can accomplish such a transfer.

The remaining point Mr. Winslow pressed was that laid down 
by the Privy Council in the case of the Royal Rani; of Vamuhi 
v. The Kiny, 9 D.L.R. 337, [1913] A.C. 283, 82 L.J. (P.C.) 33. 
that provincial legislation affecting civil rights outside of the 
Province was ultra vires.

The difficulty counsel here had was to establish facts at nil 
analogous to those in the case which he cited and relied on. 
In fact no such analogous or other facts existed in thi< ease
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which brought it within the principle on which the Royal Hank 
of Canada v. The King was decided.

The appeal is. therefore, dismissed with costs to be paid by 
the appellants’ solicitor.

Idington, J. The appellant was incorporated by the Legis
lature of New Brunswick for the purpose of contructing a 
railway in that Province. In course of time five directors were 
appointed. The management of the adventure produced such 
results that in 1915 the Legislature saw fit for what seemed to 
it good and sufficient reasons to declare shares of the capital 
stock of the said appellant company to be vested in Ilis Majesty 
the King, in behalf of the Province of New Brunswick, and at 
the same time authorised the Lieutenant-Governor in Council 
to nominate, in place of the then directors, others whom he 
should be advised to so name. The original directors being 
those then in office were, by virtue of the said legislation, and 
the action of the Lieutenant-Governor in Council, absolutely 
displaced from their respective offices as directors. From time 
to time, from thenceforward till this action was brought, the 
office of director of appellant was filled by the Lieutenant- 
Governor in Council or by legislative enactment of the Legis
lature of the Province. Very important steps by way of carry
ing out the enterprise have been entered upon since, amongst 
others an agreement to enter into a lease of the whole line of 
railway, when fully constructed and equipped, to IIis Majesty 
the King on behalf of the Dominion of Canada.

The appellant, moved by some parties other than the de facto 
directors appointed in the manner above stated, instituted this 
action to remove the said de facto directors. The writ ot 
summons was set aside by the order of the Chief Justice of the 
Province. His judgment in that regard was upheld on appeal 
to the Court of Appeal for New Brunswick, 57 D.L.K. 477, an 1 
from that judgment the present appeal is taken. The pre
tension is set up that what was done by the legislature of the 
Province of New Brunswick as above recited was ultra vins 
and hence that the old original directors had never been dis
placed. The colour of pretension for this is alleged to be the 
leasing, or agreement to lease, to Ilis Majesty the King on behalf 
of the Dominion of Canada. It is not pretended that there was 
any declaration such as required by the B.N.A. Act by the 
Dominion Parliament declaring the work in question to be a 
work for the general advantage of Canada or for the advantage 
of two or more of the Provinces. It is merely pretended that 
such is to be implied from the fact of the agreement to lease

8.C.
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or leasing above referred to. It is my opinion that there is in- 
foundation in fact or in law upon which to rest such allege.I 
implication, in any event at the time when the appellant com
pany’s directors were displaced by the order of the Lieutenant- 
Governor in Council pursuant to the above enactment.

There can be no doubt but that the said Legislature had then 
full power over appellant and its organisation.

The other questions sought to be raised as to the legislation 
which accompanied the displacement of the directors and the 
reconstituting of the board of directors of appellant on the 
ground that these other enactments were ultra vires, can have 
nothing to do with what is involved in the bare question of lin- 
reconstitution of the board. The attempt made to bring this 
action, under all the attendant circumstances, as disclosed in 
the history of the road in the past four or five years, seems 
rather a bold attempt and one which should not be encouraged.

The appeal should be dismissed and the costs be paid by those 
who promoted this litigation.

Dvff, J. s—The Legislature of New Brunswick had full 
authority to enact legislation touching the ownership of tin- 
shares in this company which was a provincial company. There 
is nothing in the arrangement made between the company and 
the Dominion of Canada or in the Dominion legislation which 
affects this jurisdiction. The company’s railway is nowhere 
declared in terms to be a work for the general advantage of' 
Canada ; and assuming that, in the absence of a declarat ion in 
terms to that effect, an intention to characterise a particular 
work as a work for the general advantage of Canada manifested 
by necessary implication from the language of a Dominion 
enactment could take effect under sec. 92 (10) of the B.N.A. Act 
and give to the Dominion Parliament exclusive jurisdiction 
under sec. 91 (29) and the provisions of sec. 92 (10)—assumin 
this I am still clearly of the opinion that no such implication 
arises from the provisions of the Dominion enactments in quc> 
lion. On the contrary the intention of Parliament appears to 
be to treat the company’s railway as a provincial work.

The appeal should be dismissed with costs.
Brodeur, .1. The present action is to restrain the defen

dants respondents, Jones et al., from acting as directors of tla
st. John and Quebec Railway Company.

The defendants were appointed under legislation passed in 
1915. ch. 9, by the Legislature of New Brunswick. It is con
tended by the appellant company that the railway was origin
ally a local work and was then under the legislative control of
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the Province but that it was later on operated under lease by 
the Dominion of Canada and was impliedly declared to be a 
“work for the general advantage of Canada,” and that the
provincial Legislature had lost its jurisdiction concerning the 
company which was the owner of that railway.

It is contended also by the appellant that the provincial 
Legislature could not legislate as to bonds which had been 
issued by the company when it was under provincial control 
because they are situate outside the Province, and it relies in 
support of this ground on the authority of The Royal Hank v. 
The King, 9 D.L.R. 337, |1913] A.C. 283, 82 L.J. (P.C.) 33.

On this latter point raised by the appellant 1 may say that 
it cannot Ik* validly raised in the present action which is insti
tuted for the purpose of testing the validity of the election on 
the appointment of the respondents as directors of the appel
lant company. The Act of the Legislature which authorised 
the election of the respondents might be ultra vires in that 
respect ; but we are not concerned as to whether some other 
dispositions of the Act as to the bonds are legal or not. This 
is a suit involving the internal management of the company, 
and if the Legislature had still in 1915 legislative control over 
the undertaking of the company, then its legislation concerning 
the status of directors is valid.

It is common ground that there never was any formal federal 
enactment declaring the railway in question to be a “work for 
the general advantage of Canada” under the provisions of 
sub-sec. 10, item (c) of sec. 92 B.N.A. Act. The appellant con
tends that such an implied declaration is to be found in some 
federal statutes, which authorised the Dominion Government 
to lease the railway and granted some railway subsidies. The 
power of the federal authorities to operate a provincial railway 
should not be construed as divesting the provincial authorities 

f' any legislative authority as to this railway. There is noth
ing in the Railway Subsidies Act, 1913 (Can.), eh. 46, which 
should be considered as a declaration that the railway is de
clared a work for the general advantage of Canada. The dif
ferent subsidy Acts of the federal Parliament provide not only 
for the subsidising of federal railways but of local railways as 
well.

I am of the view that the declaration which the B.N.A. Act 
authorises the federal Parliament to make concerning a pro
vincial work, should be made in express terms. It should be 
done in such a way that there should be no doubt as to the
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Alta. will of the federal Parliament to assume legislative control over
App. Dlv. a provincial work.

The point was discussed in the case of Hcwsun v. Ontario
Kkx Power Co. (1905), 36 Can. S.C.R. 596, and there it was stated 

by Davies, J., who is now the Chief Justice of this Court, that 
he was inclined to think that with respect to a work of a purely 
provincial kind solely within the jurisdiction of the provincial 
legislature, a declaration by the federal Parliament to assume 
jurisdiction should not be inferred from its terms or deduced 
from recitals of the promoters in the preamble, but should be 
substantially enacted by the Parliament.

I agree with such a proposition of law. 1 consider that the 
declaration should be a formal one.

As 1 am unable to find in the statutes quoted by the 
company such a formal declaration its appeal should be dis
missed with costs.

Miunavlt, J., concurs with Davies, C.J.
Appeal dismissed.

KKX v. POWER.

Alberta Supreme Court, Appellate Division, Scott, C.J., Stuart, Bed,-.
Hyndman and Clarke, JJ.A. February IS, W22.

Summary Convictions (§11—20)—Theft from railway car—Vai i i
OF GOODS STOLEN NOT OVER $10—CHARGE LAID UNDER SEC. 3Nli
of Grim. Code—Jurisdiction of Magistrate to try summarily
—Jurisdiction if charge laid under sec. 384.

The summary jurisdiction created by sec. 777 (5) of the Crim
inal Code as enacted by 8-9 Edw. VII., ch. 9, sec. 2, arises in case 
of a person charged with theft of an article not exceeding $10 
in value and this absolute jurisdiction extends to the case of 
theft from a vehicle on a railway as set out in see. 384. the offence 
still being theft although a different punishment is provided, and 
the magistrate has absolute jurisdiction over the charge whether 
laid under sec. 384 or 386.

The Magistrate may act on his own judgment of the value of 
the goods, at least in the first instance, and unless and until other 
evidence is adduced, and if the information states the value of the 
property to be $10 or less, the Magistrate, at any rate where 
accused Is represented by counsel, is entitled to proceed unl< 
and until either from observation of the property or from other 
evidence the value is put in question.

Appeal from the judgment of Walsh, J., refusing an order 
prohibiting a magistrale from trying summarily under see. 
777 (5) of the Criminal Code without the consent of the nr 
ctised and against his protest, a charge of stealing a pair of

5042
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shoes of the value of about $5, the evidence shewing that if 
theft was committed at all it was from a railway car and there
fore really an offence against sec. 384 although the charge was 
laid under sec. 386. Affirmed.

The judgment appealed from is as follows:—
“The accused is on his trial before the Police Magistrate for 

Calgary on a charge of stealing a pair of shoes of the value of 
about .%*). The Magistrate is trying the charge summarily 
under sub-sec. 5 of sec. 777 of the Code, without the consent of 
the accused and against his protest that he cannot he tried 
summarily without his consent. The accused moves for an 
order prohibiting the Magistrate from thus trying the charge.

When the motion came before me there was no evidence what
ever before the Magistrate as to the value of these shoes. As 
his absolute jurisdiction to thus summarily try the charge 
arises only when the value of the property alleged to have 
been stolen does not in his judgment exceed $10. 1 would have 
felt obliged upon that ground to grant the order, if nothing 
more had happened, for in my opinion his judgment as to the 
value must be reached in the same way as his judgment upon 
any other fact essential to be proved, namely by proper evi
dence of it. Since the argument, however, he has permitted 
evidence to be given proving the value of the shoes, upon 
which he has found it to be less than $10, and so that reason 
for this motion can no longer prevail with me.

The substantial ground for this application is that though 
the charge is laid under sec. 386 of the Code, the evidence for 
the prosecution shews that if a theft was committed at all it 
was from a railway car and it is, therefore, really an offence 
against see. 384, which makes it an indictable offence to steal 
anything from any vehicle of any kind on a railway. The 
argument is that the right to summarily try under sec. 777 (5; 
«levs not extend to a charge of theft from a railway car and 
that the laying of the charge under sec. 386 cannot avail the 
prosecution to bring the case within the Magistrate’s absolute 
jurisdiction when the evidence discloses an offence against sec. 
384. For the purposes of this argument I will deal with the 
question as if the charge was laid under sec. 384.

This brings me face to face with a question which the trial 
Judges of this Court have often had to meet under sec. 66 of 
the North West Territories Act. Under it, an accused charged 
with the theft of property, the value of which does not in the 
«•pinion of the Judge exceed $200, is not entitled to be tried 
by a jury. Charges of stealing from railway cars are not un-
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common in this Province and the question has often arisen on 
the arraignment of one committed for trial upon such a charge 
as to whether or not in view of the above section he could elect 
for a trial by jury, even if the value of the stolen goods was 
less than $200. The contention has been that stealing from a 
railway car is a special offence provided against by the Code, 
which is not included in the simple expression “theft. 
Harvey, C.J., in an unreported ease of Hex v. French, sonic 
years ago gave effect to this view and held that a man charged 
with theft from a railway car was entitled to a jury regardless 
of the value of the stolen property. This judgment has been 
followed since without much, if any, independent considerate 
by some of the other Judges, including myself. I have, how 
ever, given the question closer study in disposing of this 
motion.

The summary jurisdiction created by sec. 777 (6) arises in 
the case of a person charged with the theft of an article n« i 
exceeding $10 in value. Stealing from a railway car is theft. 
It is theft committed from a particular place, but it is none tin- 
lew theft. A special punishment is provided for it but tlwn 
is true of every other class of stealing. We have grouped in 
the Code under the heading “Punishment of theft,” secs. 3f>8 : 
088 inclusive, each of which, except 386, provides for the pun 
ishment of theft of certain kinds of property or from certain 
places or from certain people. Section 386 is an omnibus 
clause enacted, as its language shows, to provide a punishment 
for every theft that is not covered by these other sections. Tin- 
combined effect of this group of sections is to provide a pun 
ishment for every kind of offence that is included in Un- 
generic term “theft.” The division of this group into sections 
is not in my opinion made in every case for the purpose of 
making the offences named in them crimes, but in some in
stances for the purpose of providing in varying degrees i In
appropriate punishment for what would without them !•«- 
crimes. Surely it would be theft to steal from a railway ear 
even without sec. 384, and if that is so, the only effect of that 
section is to fix the maximum punishment for it and not to 
create a new crime. To say that it creates a special off en • 
to which the summary jurisdiction conferred by sec. 777 ( à 
does not attach is to exclude from that jurisdiction every otlv-r 
indictable offence included in the above sections, except 386. 
Amongst them is sec. 369 which says “Every one is guilty of 
an indictable offence ■ <1 liable to fourteen years’ imprisonment 
who steals any cattle.’ This is the exact language of sec. 3h4,
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nuit at is mutandis, and so it must he that if this contention of the 
accused prevails a man charged with the theft of an animal 
worth $25 is entitled to he tried by a jury. The Supreme 
Court en banc of the North West Territories held in The Queen 
v. Pachal (181)9), 4 Terr. L.R. .‘110, that a person charged with 
the theft of cattle the value of which in the opinion of the trial 
Judge did not exceed $200 had not the right to he tried by 
a jury, the judgment stating that “the nature of the offence 
and the value of the property stolen are the only matter^whieh 
van he taken into consideration in ascertaining whether the 
charge is within the section referred to.” This judgment has 
been followed in this Province ever since and no counsel has. 
to my knowledge, ever been known to assert his right to a jury 
in a case where the value of the stolen cattle was established 
as being less than $200. If I should he obliged to hold that 
theft of a $5 article from a railway car could not be tried sum
marily by a Police Magistrate without the consent of the ac
cused, I should feel myself hound to allow the next man who 
appears before me on a charge of stealing a $10 calf to he tried 
hv a jury is he so desired.

This very question that 1 am now considering came before 
the Appellate Division in Hex v. Stayk (1920), 10 A.L.R. 92. 
except that it arose there upon the refusal of the trial Judge to 
allow the defendant a trial by jury. The charge preferred was 
theft of a barrel of liquor, neither the charge nor the deposi
tions on the preliminary revealing its value. These depositions 
disclosed, however, that if the defendant had committed any 
offence it was the offence of theft from a railway carriage. The 
trial Judge, before proceeding with the trial, reserved for the 
opinion of the Appellate Division the question as to whether 
or not he was right in directing that the trial should proceed 
without a jury. The case sets out the grounds upon which 
defendant’s counsel objected to his decision, one of them being 
that the offence was one not triable by a Judge alone under 
see. 06 of the North West Territories Act and another being 
that it was not competent for the Crown by preferring a lesser 
charge than that disclosed by the depositions to deprive the 
defendant of his right to a trial by jury. The Court seems to 
have disposed of the case on the spot by holding that “the 
Judge presiding at the trial of a charge of theft should enquire 
into the value before denying the accused a trial by jury.” 
The inference that I draw from this is that the Court did not 
seriously regard either of the two grounds of objection which 
1 have above referred to, for surely if it had thought that upon
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these facts the defendant was entitled to a jury regardless of 
the value of the stolen goods, it would not have in effect 
directed the trial Judge to make an enquiry as to their value 
to determine his right. My brother Simmons, who afterwards 
tried the case, authorises me to say that that is how both he and 
the defendant’s counsel interpreted the judgment, for he dis
posed of the case without a jury and without further objection 
from counsel when he found on the evidence that the liquor 
in question was worth less than $*200.

It has been suggested to me that the word “theft” in sec. 6G 
of the N.W.T. Act, R.S.C. 1886, ch. 50, should not include the 
offence of stealing from a railway car because when it was 
passed there was no such offence, the present sec. 384 having 
been first enacted by sec. 351 of ch. 29 of the statutes of 1892. 
several years after the passing of the N.W.T. Act. Personally 
I think that this argument is not well founded. After sec. 384 
of the Code was enacted sec. 66 of the Act was amended by sec. 
14 of ch. 28 of the statutes of 1897 by the substitution of tin- 
word “theft” for the word “larceny” and that amendment 
would, I should think, make the section cover every form of 
theft then known. Even if that is not; so that argument could 
not apply to sec. 777 (5) of the Code which was first passed 
long after sec. 384, it having been enacted by sec. 2 of ch. 9 of 
the statutes of 1909, at which time theft from a railway car 
was an indictable offence. In my opinion the Magistrate's 
jurisdiction over this charge is absolute even if it was laid under 
sec. 384, and so I must refuse the motion. The matter is one 
of great importance, however, and I know that there is a 
divided opinion upon it amongst my brothers. For this reason, 
I give the accused leave, without special application, to appeal 
if he so desires. In that event, though I have no power to 
order a stay, I am sure that the Police Magistrate will hold his 
hand until the appeal is determined, for apart from this par
ticular case it is of importance to him that he should have his 
jurisdiction in this respect authoritatively defined for him by 
the highest tribunal in the Province.”

S.,/. Hclman, for the accused.
James Short, K.C., for the Crown.
11. Clapperton, of the Legal Dept, of the C.P.R. Co., for the 

informant.
Stuart, J.A.:—I agree with the opinion of my brother Beck 

in this case.
With respect to the question of the value of the goods alleged 

to have been stolen I would like to add that, in my opinion, it
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it is the duty of the Magistrate to address his mind to that sub
ject as soon as the case opens or at any rate during the evi
dence for the prosecution and to form an opinion thereon. 
This duty seems to me to be a little more imperative where the 
accused is not represented by counsel and may be entirely 
ignorant of the legal limitation of the Magistrate’s jurisdiction. 
In such a case absence of objection or questions ought not, in 
my opinion, to take the place of a definite enquiry by the 
Magistrate, although I quite agree that, in the case of an in
significant article such as a knife or a pen, whose ordinary 
value is well known to everyone, the Magistrate ought to be at 
liberty to form an opinion without the taking of formal evi
dence.

I also want to add that Walsh, J., in his judgment in this 
case was led into a misapprehension by an erroneous report 
of the case of Rex v. Stayk (1920), lfi Alta. L.R. 92. The 
Court gave no decision in that ease and nothing should have 
been reported except that the Court refused to entertain a 
reserved case because there had been no trial and no verdict 
and, therefore, the Court of Appeal under the Code had no 
jurisdiction to entertain it. It is true that some expressions 
of opinion such as are reported on p. 93 were made by indi
vidual members of the Court, but as soon as the exact situation 
was discovered, the Court stopped the ease and refused to deal 
with it for the reason I have given.

Beck, J.A.:—The defendant moved before a Judge in Cham
bers for an order prohibiting the Police Magistrate at Calgary 
from proceeding with the trial of the defendant, by way of a 
summary trial of an indictable offence without giving him the 
right to elect whether he wished to be tried before the Magis
trate without the intervention of a jury or to be tried in the 
ordinary way by a Court having criminal jurisdiction.

The charge, upon which the defendant was being tried, was: 
that he did on or about January 6, 1921, at Calgary, unlawfully 
steal one pair of gent’s broadway shoes of the value of $5 in 
which the Canadian Pacific Railway had a special property or 
interest as common carrier, contrary to sec. 386 of the Criminal 
Code, R.S.C. 1906, eh. 146. Section 386 reads: —

“Everyone is guilty of an indictable offence and liable to 
seven years imprisonment who steals anything for the stealing 
of which no punishment is otherwise provided, etc.”

The motion for prohibition came before Walsh, J., on January 
Till.

Alla.
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| The judgment referred to by the learned Judge is reported 
herewith.]

Sub-see. 5 of 777 enaets that:
“The jurisdiction of the Magistrate ... is absolute and 

does not depend upon the consent of the accused, in the case of 
any person charged with theft, or with obtaining property hv 
false pretences, or with unlawfully receiving stolen properly 
where the value of the property alleged to have been stolen, 
obtained or received does not, in the judgment of the Magis 
trate, exceed ten dollars.”

The main question we have to decide is whether Walsh, J.. 
was right or wrong in holding as he did, that the word “theft." 
in the above sub-section, is intended to include all kinds of 
theft, irrespective of circumstances which appear to be circuit.- 
stances of aggravation and consequently in respect of which 
in most instances a greater maximum punishment is authorised 
to be imposed. To find the answer to this it is well to examine 
the Code.

Part VII is entitled “Offences against rights of property and 
rights arising out of contracts and offences connected with 
trade.”

Under this caption secs. 330 to 343 are entitled “Interprela 
tion,” followed by the titles “Theft defined,” secs. 344 to 3.77. 
“Punishment of theft,” secs. 358 to 389; “Offences resemhlin 
theft,” secs. 389 to 398; “Receiving stolen goods,” secs. 399 
to 403; “False pretences,” secs. 404 to 407; &c.

The first thing to be noted is that the three classes of offence- 
designated in sub-sec. 5 of sec. 777, viz.: theft, obtaining money 
by false pretences, unlawfully receiving stolen property» a 
also separate titles in the Code. When we come to examine the 
sections falling under the title, “Punishment of theft”; and 
compare them with other sections, we find that it is these sc 
tions only which constitute the offences. Some of these section- 
provide for punishment on summary conviction; all the others 
begin with the words: “everyone is guilty of an indictable 
offence and liable to, &c.”

Again, all the sections constituting indictable offences. »- 
cept sec. 386 already quoted, constitute as the offence, an offem 
which is theft, distinguished by the circumstances of the char
acter of the property stolen or by the circumstances of tin* 
theft. The maximum punishment is in most cases in excess of 
that stated in sec. 386, though in some instances it is less.

For the defendant it is urged that “theft” in see. 777 (?>
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is to be limited to “simple larceny” as it was understood, reeog- A,,a. 
nized and defined in the old common law. In Blackstones Com- AppTBiv 
mvntaries Bk. IV. p. 229, for instance, it is said : “Larciny or
theft_______ is distinguished by the law into two sorts; the Rkx
one called simple larciny or plain theft unaccompanied with any powkr. 
other atrocious circumstances ; and mixed or compou nd larciny, 
which also includes in it the aggravation of a taking from one's |l,‘rk' 1 x 
house of person.”

(1yc. Vo. 2f>, having at pp. 11 and 12 stated the same distinc
tion, says at p. 63: “Statutes have been passed in most jurisdic
tions adding to the common law offence of larceny, new offences 
of an aggravated sort, consisting of larceny with some addi
tional element.” In other words, the class of mixed or com
pound larceny has been enlarged beyond the two common law 
instances of stealing from one’s house or person. This is what 
the Code has done.

There is nothing that I can find in the Code which leads to 
the conclusion that it was intended to preserve or restore the 
more or less technical distinction, the growth of the common 
law, between “simple larceny” and “mixed or compound lar
ceny” any more than the other distinction of simple larceny 
itself into grand larceny- where the goods stolen exceeded the 
value of twelve pence, and petit larceny, where the goods did 
not exceed that value. (Blackstone, ubi supra.)

My brother Ilyndman has suggested examining the Acts 
prior to the Code.

The first Canadian Act dealing with the subject of larceny 
was the Larceny Act of I86Î), ch. 21. It was substantially a 
copy of the English Larceny Act of 1861, ch. 96. Both these 
Acts expressly abolished the distinction between simple larceny 
and petit larceny.

Neither Act, although retaining the expression simple lar
ceny, anywhere uses a contrasted expression, e.g., compound, 
mixed or aggravated larceny; and in Stephen’s History of the 
Criminal Law, Vol. 111., p. 147, the opinion is expressed that 
the retention of the word “simple” is meaningless. So that 
nil distinction of classes of larceny appear to have been, in 
effect, abolished even before the Code.

There seems to be no ease in which the distinction between 
simple and mixed or compound larceny would be of the 
slightest consequence under the Code except in the case we are 
now considering ; and 1 am of opinion that the triviality of the 
value of the goods is the sole ground for giving the Magistrate 
jurisdiction, just as, in secs. 370, 375, 376 and 385, that is the
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Alla. criterion upon which authority is given in some cases to an
App. Dlv. ordinary Justice of the Peace to deal with the case on sum 

inary conviction.
Rkx

Powi K.
Treating the charge as if laid under sec. 384, as Walsh- J.. 

did. I agree with him that the Magistrate had absolute jin - 
diction.

Under the provisions of the former North West Territory 
Act, R.S.C. 1906, eh. 62, maintained in force by the Alberta 
Act until repealed by Order in Council, the conclusion would 
not 1m* necessarily the same; but 1 think it should be the saim 
for the reasons given by Walsh, J.

Having decided that the jurisdiction of the Magistrate was 
absolute, that is. that he had jurisdiction to try the defendam 
without the defendant’s consent and that, therefore, the de
fendant had no right of election, a further question raised upon 
the motion calls for consideration : the question of the value 
the goods, see. 777 (5) giving jurisdiction to the Magistrate in 
cases where the value of the property “does not, in the judu 
ment of the Magistrate, exceed $10.”
“Judgment” here means, I have no doubt, opinion—opinion 

based upon something not necessarily technically legal cvi 
dence adduced by the prosecution or defence.

For instance, if the property is before the Magistrate and is 
an article the value of which can fairly be judged by an 
ordinary individual, I should think the Magistrate could an 
upon his own judgment of its value, at least in the first in
stance and unless and until other evidence is adduced. Aga in 
if the information states the value of the property to be $10 
or less I think that would be sufficient, at any rate where tin- 
accused is represented by counsel, to entitle the Magistrate 
proceed unless and until either from observation of the pro
perty itself or from other evidence the value is put in question. 
It seems to me that it is not a condition precedent to the takin-j 
of any evidence directed to the truth or falsity of the cliar- 
that the value of the property should first be determined, but 
that it is sufficient if it be made to appear, either by such 
prima facie evidence as I have suggested, or by the evidence m 
witnesses, at some time during the course of the case for tin- 
prosecution. This seems to be the proper deduction to be drawn 
from the terms of sec. 784 which reads :
“If............... it appears to the magistrate that the offence i>

one which, owing to a previous conviction of the person charged. 
or from any other circumstances. ought to be made the subject 
of prosecution by indictment rather than to be disposed of
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summarily such Magistrate may decide...............not to adjudi- Que.
cate summarily upon the case.” rirp

In the present case the information stated that the value 
of the property—a pair of boots—was of the value of $5, the T|I|: K,v 
property was produced so that it was open to the inspection of ti>su:k. 
the Magistrate; evidence was given that the accused when 
arrested said that he had bought them for $7 or $8. This was, 
in my opinion, sufficient to enable the Magistrate to form a 
judgment upon the value of the goods and upon it he did in 
effect decide them to be of a value of less than $10. The evi
dence subsequently given upon the adjournment of the hear
ing relating to the value of the boots was not, in my opinion, 
such as to make it an unreasonable judgment of the Magistrate 
to retain, as he did, the judgment lie had already formed that 
the value did not exceed $10.00.

I would, therefore, affirm the judgment refusing prohibition 
and dismiss the appeal.

Scott, C.J., IIyndman and Clarke» JJ.A., concurred with
Bi;ck, J.A.

A ppcal d ism issed.

TIIK KINCl v. TKSSIIK.

Quebec Court of Sessions of the Peace, Choquette, J. November s. 
urn.

BA.MxKVPTC'Y ( § VII—65)—Frai iu i.cxt CONCKAI.MKXT 01 Assl Ts 
—Liability—Ixtknt to iikkbavd—Bankruptcy Act., sec.
89 (!)).

Where the fuels proved and the documents produced establish 
that a bankrupt has within the six months preceding the filing 
of her statement transferred to her brothers, property and an 
automobile for which promissory notes were given, which were 
afterwards deposited in the bank to secure a debt, and of which 
no mention was made in the statement, the Court will look at 
the circumstances and may infer therefrom the “intent to de
fraud" which makes the bankrupt liable under sec. 8!) (I)) of 
the Bankruptcy Act.

[See Annotations, 53 D.L.R. 135; 69 D.L.R. 1.]

Indictment for fraudulent concealment of assets contrary 
to sec. 89 of the Bankruptcy Act.

(’hoquette, .1.:—The defendant is charged with having, 
within the 6 months which preceded May 2."i, 1921, when the 
assignment was made, concealed and abstracted property ex
ceeding in value $5,000, and also with not having delivered 
with the property she assigned to the authorised trustee, pro-
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Choquette, J.

missory notes to the amount of $2,500, the whole in contraven
tion to the Bankruptcy Act, 1919 ((’an.), ch. 06, and therein 
rendering herself guilty of an offence and liable to a fine not 
exceeding $1,000 or to a term not exceeding 2 years’ imprison
ment or to both such fine and such imprisonment.

The proof establishes that at the time of the assignment on 
May 25 last, the defendant did not mention that on April li 
and 22, previous she had transferred to her brothers, property 
and goods consisting of an automobile- vehicles, etc., exceeding 
in value $5,000; that though it was mentioned in the said 
deeds of sale that the properties had been sold for cash, tIn- 
fact is that promissory notes were given instead of cash, which 
promissory notes were later transferred to the Hochelaga Bank 
to guarantee a debt of about $-‘1,000, besides which the Bank 
also had hypothecs on the said properties by agreement with 
the purchaser. The Crown rightly alleges that according 1«> 
art. 89 (d) of the Bankruptcy Act, 1919, the defendant has 
committed an offence which renders her liable to the penalties 
therein mentioned.

The defendant pleads that the facts proved and the deeds 
produced establish that she had within the 6 months preceding 
the tiling of her statement, transferred to her brothers th- 
property in question, but do not establish that she did it with 
the intent to defraud. According to this art. 89 of the Bank
ruptcy Act, the defendant has to prove that she had no inten
tion to defraud.

Taking all the circumstances into consideration, the relation 
ship, the short interval between the transactions and tin- 
assignment, the defendant must have known that what sin- 
did was of a nature to defraud her creditors, and that in any 
ease, when she would have sold these properties for more than 
$6,000, which were guaranteeing a debt to the bank of only 
$3,100, she should have declared in her statement that when 
the bank would be paid, the remainder would be for the benefit 
of the creditors.

It was stated that the defendant was not a business woman, 
that it was her husband who looked after everything. How 
comes it then that she herself has stated that she looked aft 
the store- making purchases and sales. There is no doubt in 
the Court’s mind that she knew the nature of the transaction 
she was making with her brother, she is supposed to know tin- 
law and she must be held responsible in law for what the Court 
considers to be a fraudulent act towards her creditors.

The defence further pleaded that the charge was laid not in
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virtue of the criminal law, but of a penal statute, which should 
be strictly interpretçd. This is true, but in interpreting it with 
the utmost strictness, the Court van come to no other conclu
sion than that the defendant has infringed this statute and 
must be declared guilty. However, in view of the defendant’s 
general conduct, the trouble she has had, the sickness of her 
husband as well as of her mother who lives with her as do some 
orphans; further, in view of the fact that she has been doing 
business for three years with only a deficit of $4,000 to 
be found in her statement; and the many lawsuits that have 
been taken against her, the costs of which she has to pay, the 
Court condemns her to a fine of $25 only.

Jltd<iment accordingly.

1’At'HAL v. LVI>Wl(i et al.

Saskatchewan Court of Appeal, Haultain, CJ.S., Turgeon and McKay, 
JJ.A. November /j, 1921.

Pleading. (8IN—118)—Statute of Frauds ah defence—Not specific
ally pleaded—Plaintiff not taken by hvrpribe—Amend
ment. HO, AH TO SPECIFICALLY KET VP.

Where in his pleading the defendant does not specifically plead 
the Statute of Frauds but it is evident from the pleadings that 
he intended to raise this defence, and the pleadings are so drawn 
that the plaintiff could not possibly have been taken by surprise, 
the defendant will be allowed on appeal to amend his pleadings 
so as to speciflcially set up this defence.

[Clarke v. Callow (1876), 46 L.J (Q.B.) 63, distinguished.]

CONTRACTH (§1E—87)—LEASE OF BUTCHER SHOP—INTEREST IN LANDS— 
Necessity of writing.

A contract to grant a lease of a butcher shop, is a contract con
cerning an Interest In land within sec. 4 of the Statute of Frauds 
ud must be In writing where possession is not taken by the 
tenant

[Thursby v. Eccles (1900), 70 L.J. (Q.B.) 91, followed.]

Appeal by plaintiff from the trial judgment in an action to 
recover rent alleged to be due on an alleged verbal lease made 
on August 5, 1920, to commence on August 10, 1920, whereby 
the plaintiff leased to the defendants a butcher shop in the vil
lage of Kipling, Saskatchewan.

E. C. Grant, for appellant; L. L. Dawson, for respondents.
Haultain, C.J.S., and Tubgbon, J.A., concur with McKay, 

J.A.
McKay, J.A.—The defence denies the making of any lease, 

and says that there was a verbal agreement to rent the said pre
mises for one month, and it was at respondents’ option to con- 

31—62 d.l.r.

Sank.

C.A.
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tinue for a longer period, and that respondents and nobody on 
their behalf ever entered into possession or occupied the said 
premises.

By para. 11 of the defence, respondents plead that the appel
lant has not disclosed any ground for his action, and that they 
did not enter into any written agreement to bind themselves 
to rent the said premises.

The trial Judge found that the alleged lease was not a lease, 
but an agreement for a lease, and that appellant was to have 
a lease prepared, but did not do so, and that respondents did 
not enter into possession of the premises, and that above re
ferred to para. 11 is a sufficient pleading of the Statute of 
Frauds, and dismissed the action.

The appellant now appeals from the said decision, but does 
not appeal from the findings that the alleged verbal lease was 
only an agreement for a lease and that respondents did not enter 
into possession. In any event, there is ample evidence on 
which the trial Judge could make these findings and this 
Court should not disturb them. He, however, contends that 
the trial Judge was wrong in his decision as to para. 11.

At the opening of argument on this appeal, respondents' 
counsel, on notice given to the appellant, asked to amend the 
defence by adding para. 12 specifically pleading the Statut.* 
of Frauds. I think this application should he allowed under 
the circumstances of the case. Our li. 155 says as follows:

“155. The defendant or plaintiff, as the case may be- must 
raise by his pleadings all matters which show the action or 
counterclaim not to be maintainable, or that the transaction is 
either void or voidable in point of law, and all such grounds 
of defence or reply, as the case may be, as if not raised would 
be likely to take the opposite party by surprise or would raise 
issues of fact not arising out of the preceding pleadings, as for 
instance, fraud, statute of limitations, release, payment, per 
formance, facts showing illegality either by statute or com
mon law, or Statute of Frauds.”

This rule is for the purpose of preventing plaintiff or de
fendant being taken by surprise.

The appellant alleges a verbal lease which is good as a lease 
under the Statute of Frauds, and the respondent alleges an 
agreement for a lease upon which an action cannot be main
tained unless it is in writing, owing to sec. 4 of the Statute of 
Frauds, and say they did not sign anything in writing. It 
seems to me the respondents intended by this to raise the
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Statute of Frauds, and by the wording of the paragraph the 
appellant surely could not be taken by surprise when respond
ents claim that by this paragraph they meant to take advantage 
of the Statute of Frauds.

This case is altogether different from Clarke v. Callow, 
(1876), 46 L.J. (Q.13.) 53. There the defendant did not plead 
the Statute of Frauds or anything that would indicate it, but 
contended that as the plaintiff by his claim anticipated the de
fence of the Statute of Frauds, it was not necessary for him (de
fendant) to plead it. In the case at Bar the respondents 
plead that the agreement is not in writing» but omit to mention 
the Statute of Frauds. But it seems to me they could not 
have intended to refer to anything else, and the appellant 
could not be taken by surprise. I am, therefore, of the opinion 
the amendment should be allowed.

As the trial Judge has found the alleged lease was only an 
agreement for a lease and there was no possession by defend
ants, and the evidence does not show any part performance, and 
the agreement was not in writing, the case at liar comes within 
Thursby v. Eceles (1900), 70 L.J. (Q.B.) 91, where Bigham, J., 
held that a contract to grant a lease of a furnished flat is a con
tract concerning an interest in land within sec. 4 of the Stat
ute of Frauds, and part payment of rent is not, unless pos
session is taken by the tenants, such a part performance as to 
take the case out of the operation of the section.

The appeal will, therefore, be dismissed, but without costs, 
because I think the respondents are partly to blame for the 
appeal, in that they did not specifically plead the Statute of 
Frauds, as there is no denying para. 11 is very loosely worded, 
and very likely there would have been no appeal had they 
pleaded correctly in the first instance.

Appeal dismissed.

BROWN v.'MOORE.

Supreme Court of Canada, Idington. Duff, Anglin, Mignault, JJ., and 
Cassels, J., ad hoc. November 21, 1921.

Companies (8 IVE—95)—Pvlp and paper company—Power in

CHARTER TO PURCHASE AND HOLD LANDS—IMPLIED POWER TO

Where the charter of a company gives it the power to manu
facture wood, pulp and paper in the Province, to purchase and 
hold lands, mill privileges, growing timber and other property 
. . . and to transact all business in connection therewith; the 
company has the power to sell any land which it has acquired so 
long as it does not dispose of its whole undertaking.

8.C.

Moore.
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Specific Performance (8 IC—24a)— Lkahk ok real and personai
PROPERTY OK COMPANY—OPTION TO PURCHASE—AGREEMENT Til 
CONVEY ONE-QUARTER INTEREHT IK OPTION EXBHCTHEO—OPTION 
NOT FORMALLY EXERCIRKII HUT ENOUGH STOCK ACQUIRED TO CON

One who haH acquired a lease of all the real and person;il 
property of a company, with an option to purchase the same at 
any time during the term and who agrees that in the event of 
his exercising the option he will convey one quarter interest 
in the property acquired, will be compelled to carry out his 
agreement and convey the one quarter interest although he has 
not formally exercised his option if he has acquired enough 
stock in the company to give him control, especially where the 
transaction has been put in this form with the intention of de
frauding the other party of the interest which he has contracted 
to give him.

Appeal from a decision of the Supreme Court of Nova 
Scotia (1921), 59 D.L.R. 642, affirming the judgment at tin 
trial in favour of the plaintiff. Affirmed.

V. J. Paton, K.C., for appellant.
L. A. Lovett, K.C., for respondent.

Idinoton, J.:—I agree for the reasons assigned in the Courts 
below that this appeal should l>e dismissed with costs.

Î do not think however, that the resort to a voluntary wind 
ing up of the company is at all necessary or the only means of 
enforcing the contract.

The appellant is just as much bound to procure the convex 
ance to the respondent of what he is entitled to as if he had 
procured, pursuant to his agreement with the company’s cm 
enant with the respondent, the conveyance of the property to 
his own attorney or any one else he chose to select.

The court below can, no doubt, if necessary, find other means 
of enforcing the execution by the appellant of his Obligation to 
the respondent.

Duff, J.: (dissenting)—The Nova Scotia Wood, Pulp and 
Paper Company, Ltd., was incorporated by a Nova Scot in 
Statute, 1881., ch. 71, “for the purpose of manufacturing wood 
pulp and paper” in Nova Scotia “and of purchasing and hold
ing lands, mill privileges, growing timber and other property 
at and near Mill Village and elsewhere in the County of Queens, 
and for transacting all business in connection therewith.”

The company was (sec. 7) invested with power to expropriate 
“lands and woods contiguous to or connected with lands and 
works of the company.” The municipality of Queen’s County 
(sec. 10) was empowered to exempt the company from taxa
tion.
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By a lease dated October 2, 1916, the company leased to the 
respondent all its “mills, buildings, machinery and all its lands, 
tenements, privileges easements and appurtenances situate in 
the County of Queen’sand by the same instrument it was 
provided that the appellant should have “the sole and exclusive 
option at any time during the existence of this lease, of pur
chasing the fee simple of the lands, tenements, easements and 
appurtenances hereby demised together with all buildings, 
plant and machinery thereon” on certain specified terms. On 
the same date the respondent assigned this lease to the appel
lant and again on the same date the appellant and the respond
ent executed an agreement by which the appellant agreed to 
engage the respondent as his manager upon certain terms as to 
remuneration and it was further provided: —

“4.—If at any time Frank K. Brown purchases the said 
premises described in the said lease out of the aggregate net 
earnings as set forth above in this agreement then and im
mediately thereafter the said Phil. II. Moore is to become the 
owner of 25 per cent, thereof and the said Frank K. Brown is 
to assign and transfer to the said Phil. II. Moore 25 per cent 
or one quarter interest therein by good and sufficient deeds 
thereof always conveying only such title as he may have ac
quired from the said Nova Scotia Wood, Pulp and Paper Com
pany, Limited.

5.—In the event of the said Frank K. Brown being désirions 
1(» purchase the said property before the said aggregate net 
earnings as hereinbefore referred to, are sufficient to complete 
the amount of the said purchase price, the said Phil. 1L Moore 
shall have the option of drawing from the said capital account 
of the said company his proportion of the profits to that date 
or of purchasing with his said proportion of profits and any 
other money which he may desire to invest in the said property 
an interest in the same not to exceed 25 per cent of the said 
property at the same valuation as the said Frank K. Brown 
will pay to the Nova Scotia Wood, Pulp and Paper Company, 
Limited, for the purchase of the said property, namely» 
$30,000.00.”

The respondent during the currency of the lease purchased 
from the shareholders of the company the whole of the shares 
of the company and the appellant thereupon demanded a trans
fer of a one-fourth interest in the property comprised in the 
lease and tendered one quarter of the purchase price paid. 
This the respondent refused offering at the same time to trans
fer one quarter of the shares purchased. The respondent there-
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upon brought this action and the Courts of Nova Scotia upheld 
his claim that he is entitled to a conveyance from the appellani 
of an undivided one-fourth interest in the property comprised 
in the lease.

The purchase by the respondent was not technically a pur
chase in pursuance of the option. It was nevertheless, I think, 
a transaction within the scope and intendment of arts. 4 and 
of the agreement between the appellant and the respondent.

Article 4 provides that the respondent is to participate in tlm 
fruits of the exercise of the option upon the same footing as 
the appellant. If the conditions are fulfilled under which that 
article is to come into play, then whatever title or interest the 
appellant acquires by the exercise of the option is immediately 
to be effected by a trust in favour of the respondent. Tin- 
article treats the appellant as a trustee, it,treats the rights 
under the option as trust property held for the benefit of tin- 
appellant and the respondent, and it is from this point of view' 
also that we must construe art. 5. Article 5 was intended to 
apply to every interest acquired by the appellant which (if the 
conditions of art. 4 had happened), would have been of such 
a character that the trust thereby declared would have captured 
it.

The respondent’s rights under these articles could not h 
affected by the form of the transaction between the appellant 
and the company. If what was done was done for the purpose 
of effectually securing, so far as possible, the benefits of the 
option, then the interest, whatever form it might take, of which 
the appellant was the recipient was to be subject to the respond 
ent’s rights as declared by these articles.

The respondent was to be entitled under the terms of art. .'> 
to have transferred to him a one-fourth interest in what tin- 
appellant acquired and it is important to note that it was h 
right to demand an interest which, while differing in quantity 
from that of the appellant, should in point of quality be identi
cal with the appellant’s. He was entitled to be put in point of 
quality upon the same footing as the appellant.

Now it is quite obvious that what the appellant offered the 
respondent, namely, one quarter of the shares acquired by him. 
was not an interest which the appellant was bound to accept 
as in satisfaction of his rights. The acceptance of the appel
lant’s offer would place him in the position of a minority shan 
holder, a position in which he might well find that share for 
share what he had accepted was not equal in value to that the 
appellant had retained.
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He was clearly entitled to have a transfer of an undivided 
one-fourth interest in every share acquired by the appellant or 
at all events a declaration of trust by the appellant in respect 
of such a one-fourth interest.

On the other hand the claim made by the respondent which 
lias been admitted in the Court below, 59 D.L.R. 642, is, I think, 
an inadmissible one. There can he no doubt that the method 
adopted by the appellant for securing the fruits of the option 
was adopted in good faith. There were at least two most cogent 
reasons for pursuing the course that was taken. 1st, it was 
gravely questionable (so much is admitted and T shall point 
out in a moment that the option was ultra vires and unenforce
able) whether a conveyance literally in execution of the terms 
of the option would not be wholly inoperative at law, and 2nd. 
assuming such a conveyance could have any operation, it would 
have the effect of divesting the title to the company’s properties 
from the company and depriving the purchasers consequently 
of the benefits of the compulsory powers given by the Act of 
incorporation as well as of the privilege in respect of taxation. 
That the parties were alive to these considerations is proved by 
the evidence of the respondent himself who says he pointed out 
the “value” of the “charter” and the importance of securing 
it. Ilis precise words are:—“I pointed out the value of the 
charter and that we should get that with other assets when he 
exercised his option.”

In these circumstances the respondent is in this dilemma. The 
shares acquired by the appellant are within the contemplation 
of arts. 4 and 5 or they are not. If they arc not he has no claim 
upon them or upon the appellant under art. 5. If they are, and 
I have stated the reasons for concluding that they are, then 
these shares arc the subject in respect of which the respondent’s 
rights under arts. 4 and 5 are exercisable. Indeed, the conduct 
of the respondent as disclosed by the evidence just quoted, 
especially in a proceeding in which he invokes the equitable 
powers of the Court, would preclude him from denying it.

This is sufficient to dispose of the questions raised by the 
appeal but it is not right, I think, that I should take leave of 
the appeal without expressing the opinion I have definitely 
formed after a most careful consideration of the subject that, 
the option was ultra vires (I express no opinion about the val
idity of the lease itself) and that, by the express terms of the 
articles the respondent is precluded from demanding from the 
appellant a title which the appellant, did not and could not 
acquire from the company. As to the last mentioned point

Can.
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S(, it is quite clear that the subject dealt with in art. 5, that is to
—LI say, the subject of the rights vested in the respondent under 

Brown art. 5 Is the same as that in respect of which rights are given 
mmm. him l.y art 1

The general rule as to the powers of the modern statutory 
nun J- companies is stated by Lord Blackburn in Attorney tleneral \.

Great Eastern R. Co. (1880), 5 App. ('as. 47:1 at p. 481, in these 
words “where there is an Act of Parliament creating a corpora 
lion for a particular purpose, and giving it powers for that 
particular purpose, what it does not expressly or implied!: 
authorize is to be taken to be prohibited;” and where extra 
ordinary powers arc conferred such as compulsory powers to 
take land or such as a right to treat with a municipality for ex 
emption from taxes, a stricter rule is applied. Such powers 
are presumed to be conferred in the public interest, and it is 
conclusively presumed that the undertaking is one in which tin- 
public has an interest and any dealing with the property of the 
company which interferes with the carrying out of the under 
taking as authorised by the legislature is deemed (in tile absence 
of some provision to the contrary effect) to be prohibited and 
rendered inoperative if attempted.

In Esquimau Water-uorks Co. V. The Corp. of the City of 
Virtoria, (1906), 12 B.C.R. :102 at p. 1118, 1 stated the principle 
thus:—

"The power to dispose of its property is, in the case of » 
<;uasi public corporation, created by special Act of Parliament, 
such as the plaintiff company (see Proprietors of Staffordshire 
and Worcestershire Canal Nariyation v. Proprietors of Hirm 
ingham Canal Nariyation | (1886) L.R. 1. ILL. 254 and Ri / 
v. South Wales Railway Co. (1850) 14 Q.B. 902], a limited 
power. It is limited by this rule, namely, that apart from 
authority expressly given or appearing by necessary implie.i 
tion from its incorporating Act such as a corporation may not 
dispose of its property if by such disposition it should disable 
itself from carrying its objects (in which the public have an 
interest) for which its special powers were conferred upon it 
To the eases cited in this passage mav be added UuUiner \ 
Midland R. Co. (1879), 11 Ch. D. 611, at p. 622.

The option now before us was in form a contract by which 
the company professed to agree upon certain conditions to dis
pose of property constituting the whole substratum of its under 
taking. I do not think it is affirmatively established in the 
evidence that the company was not in possession of other prop



«2 D.L.R.] Dominion Law Report*. 48!)

crty—it may have had, for example, a hank account: but the fan- 
power to acquire property given by the statute, that in to aa.v 8(,
power to acquire lands, etc., was limited in its territor- ----
ial operation to the county of Queens and the lease professes Ham»'
to deal with the whole of the company ’a landed property in that mookk.
county. Such a virtual alienation of all its property would lie 
beyond the power of a trading company possessing powers of J
selling its property in the course of its business in the absence 
of authority given by its charter or by statute. Simp.ion v.
Directors of the Westminster Palace Hotel Vo. (1860), 8 ILL. 
fas. 712. 11 E.R. 608, 6 Jur. (N.S.) 98.7, a disability which can 
in some cases where the undertaking is not affected by a public 
interest be overcome by the consent of all the shareholders. Where 
the transaction, however, concerns an undertaking of the class to 
which that now in question lielongs, namely, an undertaking 
in which the public is conclusively presumed to have an interest 
by reason of the extraordinary powers given to the corporation 
authorised to carry it out, the consent of the shareholders is of 
no effect.

There are one or two subsidiary points to which perhaps one 
ought to refer. It was suggested by Mr. Lovett in the course 
of his ingenious argument that there were cases in which the 
proprietor of a “one man company” had been directed to bring 
about the winding up of the company in order to carry out an 
agreement to convey property. Such cases may be quite intel
ligible where a public interest is not involved but obviously they 
have no sort of application to an undertaking of the class with 
which we are now dealing.

Further I cannot help observing that it seems a strange mis
application of equitable powers to exert them in lending assist- 
anee to the design of the respondent to dismember this under
taking, to deprive it of very important elements of value (on 
that his own evidence is conclusive) by separating the ownership 
of the property from the valuable privileges vested in the com
pany itself by statute. Under arts. 4 and 7 the respondent, as 
I have said, is entitled to be put as regards the quality of his 
interest in the same case with the appellant, he is entitled to 
have his share of every kind of economic benefit which the owner
ship of shares gives ; but, by the articles themselves as well as 
by his own conduct, and as well indeed by the plain dictates of 
justice, he seems to be precluded from demanding that which 
he had demanded in this litigation.

Anouk, J.:—It has been found by the trial Judge and the 
Fouit en banc that in acquiring the stock of the Nova Scotia
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Wood, Pulp, and Paper Co., and thus obtaining control of its 
property anti assets the defendant in faet exercised an option 
which he held to purchase that company’s mills, buildings 
machinery and lands for $30,000. It has further been held by 
the Supreme Court of Nova Scotia that in putting the trails 
action for the acquisition of the property from the company 
into this form, the defendant acted in had faith, i.e.. as I under 
stand it, with the intent of defrauding the plaintiff of the intei 
ests he had contracted to give him in the property to be acquired 
from the company in the event of the option to purchase it better 
exercised. It is not possible to set aside these findings. Then- 
is evidence to warrant them. The principal question in issue 
is whether the plaintiff by the device to which he resorted has 
created a situation that renders the Court impotent to give to 
the plaintiff the relief of specific performance which he claims.

Two obstacles were urged by counsel for the appellant (<i 
that while the Nova Scotia Wood, Pulp and Paper Co. has 
statutory power to acquire lands, it has not the power to sell 
them; (b) that the property in question is vested, not in the 
defendant, but in the company.

As to the first objection, I think the power to sell its lands 
and other property (short of disposing of its whole under
taking and it is not established that the option covered the 
entire undertaking of the company) is implied in the nature of 
the business which the company was incorporated to carry on. 
lie Kingsbury Collieries, and Moore's Contract, [1907] 2 < 
259.

As to the second objection, I do not see sufficient reason for 
presently reversing the decision of the Supreme Court of Nova 
Scotia, 59 D.L.R. 642, that its jurisdiction in personam should 
be exercised to thwart the dishonest purpose of the defendant 
and compel him to fulfil his obligation to the plaintiff on the 
ground that the decree pronounced may prove to be brat ion 
fui men. Having secured complete control of the company the 
defendant can, and may be forced to probably procure the 
execution by it of any conveyances necessary to vest in the 
plaintiff the one-quarter interest to which he has been found 
entitled. Should any insuperable difficulty to carrying out the 
decree supervene, it will be within the power of the Court, 
under the reservation of further consideration, to order an 
assessment of damages in lieu of specific performance or to 
award the plaintiff such other alternate relief as the circum
stances may call for. Vide N.S. Rules Nos. 517 and 538.

I would dismiss the appeal.
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Mignault, J.The only question in this case which requires 
consideration is the objection of the appellant that he is asked 
to do something which cannot legally he done, to wit, to assign 
or cause to be assigned to the respondent one quarter interest in 
the properties mentioned in the lease and option. His objection 
that he has acquired only the shares of the Nova Scotia Wood, 
Palp and Paper Vo. and that that company alone can dispose of 
these properties, does not impress me, for the appellant, as 
owner of all the shares, can certainly cause such an assignment 
to be made by the company, lint would the assignment, if made 
by the company, be of legal effect ?

The objection of the appellant is that while this company can 
acquire lands it has not the power to sell them. I have exam
ined the company’s charter, 1881, (Nova Scotia), eh. 71. It 
gives the company the power to manufacture wood, pulp and 
paper in the Province, to purchase and hold lands, mill privi
leges, growing timber and other property at and near Mill 
Village and elsewhere in the county of Queens, and to transact 
all business in connection therewith. In my opinion, such a 
company has the power to sell any land which it has acquired, 
this power being implied in the authority given it to purchase 
and hold lands, mill privileges, growing timber and other prop
erty and to transact all business in connection therewith. 
Hi Kinyshury’g Collieries, 11907 ] 2 Vh. 259. Any other decision 
would force the company to hold in perpetuity or until its dis
solution the property acquired by it.

Hut here the evidence shews that the properties mentioned 
in the lease and option to purchase were all the properties be
longing to the company. All the shares in the Nova Scotia 
Wood, Pulp and Paper Co. several years before had been ac
quired by one Davison, ami after his death belonged to his son 
and two daughters. For some time the company’s operations 
had not been carried on and the mill property was in a some
what idated condition, and no doubt the lease 4n question 
was made for the purpose of securing some one who would carry 
on the business, improve the property and who might eventually 
purchase the mill property.

It this lease had conferred an option to purchase the whole 
undertaking of the company with its charter as well as its 
properties, it might well be beyond its powers. Hut the option 
is an offer to sell for $.‘10,000 the fee simple of the lands, tene
ments, easements and appurtenances demised by the lease, 
together with all buildings, plant and machinery thereon. The 
lease covered all the mills, buildings, machinery and all the

Can.

8.C.

Moore. 

Mignault, J.

31



492 Dominion Law Reports. [62 D.L.R.

Can.

rf.C.

Brow n
v.

IfOOKK.

casseli*. J.

lands, tenements, privileges, easements and appurtenances of 
the company situate in the county of Queens and more part ici i 
larly described in some 24 deeds. I think such an offer of sale 
comes well within the decision in Wilson v. Mien (1861), 10 
(\B. (N.8.) :148, 142 K.K. 486, where a navigation company had 
agreed to sell its entire fleet of 12 ships, and it was held that 
such a sale was within the powers of the directors. Under the 
clauses of settlement of the company the directors were author
ised to sell, let, to hire and charter the company’s vessels. In 
the present case the power to sell the properties of the company. 
I have said, must be implied, while in the case of Wilson v. After*. 
supra, it was expressed, but the point here is that there is a 
distinction between selling the business of a company as a whole 
and selling all its existing goods and chattels. See Lindley. 
Law of Companies, 6th ed., 1902, vol. 1, p. 256. 1 therefore
think that a sale can legally be made to the respondent of one 
quarter interest in the fee simple of the properties covered by 
the lease and option to purchase.

On the other points I accept the findings of the two Courts 
that the appellant acquired all the stock of the company under 
the terms of the original agreement, and that, as between him 
and the respondent, he must be held to have purchase the prop 
erty within the meaning of the agreement between them. In 
the opinion of Ritchie, E.J., in the Appellate Court, 59 D.L.R. 
642, at p. 645, the appellant acted in bad faith and is subject In 
the control of a court of equity. The trial Court, after declaring 
that the respondent is entitled to have the appellant assign and 
transfer or cause to be assigned and transferred to the respond 
ent one quarter interest in the premises by good and sufficient 
deeds thereof, retained further consideration of the action, so 
that it will no doubt be able to make any additional order which 
may be necessary to give effect to its decree, the action being 
one in personam.

1 would therefore dismiss the appeal with costs.
Casselk, J.;—(dissenting) With all respect T am unable 

to arrive at the conclusions come to by the trial Judge, Mellish. 
J., and the Judges in the Court of Appeal, 59 D.L.R. 642.

The Nova Scotia Wood, Pulp and Paper Co. Ltd., were in
corporated by special charter, eh. 71, (1881). They were 
incorporated for the purpose of manufacturing wood pulp and 
paper in the Province of Nova Scotia, and purchasing and 
holding lands, mill privileges, growing timber and other prop 
erty at and near Mill Village and elsewhere in the county of 
Queens, and for transacting all business in connection there
with.
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On October, 2, 1916, the Nova Scotia Wood, Pulp and Paper ( an 
Co. Ltd, leased with the present respondent, Phil. II. Moore, g(,
the properties set out and described in the statement of claim. ----
By the terms of the lease, the lessee was to hold the said lands, Bkdw>
premises, easements and appurtenances, for the term of 3 years MooRK
from October 1, 1916, paying the rent provided for in the 
said lease. The lease further provided as follows:—

“The lessee shall have the sole and exclusive option at any 
time during the existence of this lease of purchasing the fee 
simple of the lands, tenements, easements and appurtenances 
hereby demised together with all buildings, plant and machin
ery thereon at and for the sum of $30,000.00 with the proviso 
that all monies paid on account of said yearly rentals of $2,000 
shall be credited on the said purchase price.”

It is also provided as follows“And it is hereby declared 
and agreed that this indenture and everything herein contained 
shall enure to the benefit of and be binding on the parties hereto, 
their heirs, executors, administrators, successors and assigns 
respectively.”

On October 2, 1916, the same date as the lease an agreement 
in writing was made between the plaintiff, Moore, and the do 
fendant, Brown, which is set out in the statement of claim.

By this agreement Moore assigned and delivered the said 
lease and option to said Frank K. Brown. The fourth clause 
of this agreement provides as follows:—

“4. If at any time the said Frank K. Brown purchases tin- 
said premises described in the said lease out of the aggregate 
net earnings as set forth above in this agreement then and im
mediately thereafter the said Phil. II. Moore is to become the 
owner of 25 per cent thereof and the said Frank K. Brown is 
to assign and transfer to the said Phil. II. Moore 25 per cent or 
one quarter interest therein by good and sufficient deeds thereof 
always conveying only such title as he may have acquired from 
the said Nova Scotia Wood, Pulp and Paper To. Ltd.”

There is no covenant or agreement binding Brown to exercise 
the option of purchase.

I quote a few sentences from the evidence of Moore:—
“Q.—Now about this option, did you have any conversation 

with Brown about exercising the option at any time? A.—Yes. 
we discussed it a number of times. Q.—As to the method of 
transfer of the properties, did you have any discussion with 
Brown about that prior to the end of the option? A.—Yes, T 
pointed out the value of the charter and that we should get 
that with other assets when he exercised his option. Q.—Did
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the option? A.—I don’t think we went into details about that : 
it was to be transferred by some method satisfactory to the two 
parties. Q.—Was any different method of transfer discussed 
with Drown ? A.—No, not with me.4’

At the hearing of this appeal a very elaborate argument was 
presented by Mr. Raton, as to the power of the company to sell 
these assets. In the view I take of the case, it is unnecessary 
to consider these nice questions of law.

In point of fact Brown never did exercise the option. What 
happened was, that, very likely acting on the suggestion of 
Moore, he acquired practically the whole of the stock of the 
company, and it would appear from the argument and the 
statement that Brown is quite willin'? to assign to Moore one 
quarter in value of the stock subje< ' o payment by Moore of 
the amount due to him. The ownership of the stock would earn 
with it the ownership of the assets.

It is said on behalf of Moore that the ownership of one quarter 
of the stock is not the same thing as the ownership of one 
quarter of the assets. This may be so, but Brown not having 
exercised the option, is not in a position to convey 25% of the 
assets. The right of Moore to the 25% of the assets is neces
sarily based upon the option being exercised by Brown.

I am of the opinion that the offer made by Brown to transfer 
25% of the stock is a reasonable one and will practically give 
Moore one fourth interest. It will also prevent the breaking up 
of the company and will enable the company to carry on the 
business for which they were incorporated.

I would allow the appeal with costs of the trial and of the 
appeal to the Court of Appeal in Nova Scotia, 59 D.L.R. 642. 
and also to the appeal to this Court.

I think the judgment should contain an undertaking on the 
part of the appellant Brown to transfer to Moore 25% of the 
stock upon Moore paying what is properly due by him, if not 
already paid. In other respects, the judgment should stand.

Appeal dismissed.
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CARBWWT v. XH'HOLH A RHEPARI) Co.

Saskatchewan King's Bench, Embury, J. March 30, 1921.

Statutes (§ IIA—104)—Farm Implement Act, R.S.S. 1920, en. 12S— 
Construction—Ten days' trial—Eh.nr days' notice—Mean
ing of.

Paragraph 2 of Form A of the Farm Implement Act, R.S.S. 
1920, eh. 128, contemplates that the ten days given the purchaser 
in which to make the machinery perform the work for which it 
was intended, shall be ten days of actual trial, and in computing 
this time Sunday is necessarily excluded as no trial can take 
place on that day, but the 8 days in which the vendor has in 
which to make it work satisfactorily from the receipt of the 
notice from the purchaser, is 8 days of time (not trial) and in 
computing this time Sunday must be counted.

Action under the Farm Implement Act, R.S.S. 1920. eh. 128.
C. E. Gregory, K.C., for plaintiff.
F. L. liastedo, for defendant.

Embvry J. f—The question to be decided in this case is de
pendent on what construction is placed on a certain portion of 
Form A in the Farm Implement Act, being the R.S.S. 1920. 
eh. 128. Part of para. 2 of Form A to the schedule of the Act 
reads :—

“Provided however that if the purchaser cannot make said 
machinery perform well the work for which it was intended 
upon a ten days’ trial of the same he shall within the said ten 
days or within two days after the expiration of the same give 
notice in writing to the vendor or to his agent at . . . If 
the purchaser gives such notice the vendor shall have eight days 
from the receipt of such notice to make it perform well the work 
for which it was intended. If within the said eight days the 
vendor does not make it perform well such work either by re
placing the parts or otherwise the purchaser . . etc.

The wording the interpretation of which is in question is:—
“The vendor shall have eight days from the receipt of such 

notice to make it perform well the work for which it was in
tended. If within the said eight days the vendor does not make 
it perform well such work . . (etc.).

It is contended by the plaintiff that in computing the eight 
days the Sundays should be excluded, the contention being 
that the nature of the work which would require to be done to 
put the implement in good working order was such as would 
make necessary to interpret the “eight days” as eight work
ing days. In this connection the plaintiff relied upon Harper
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The rule with regard to computation of time in such cases i> 
as set out in 27 liais., p. 453, as follows: —

“Where a period is fixed within which some act must be done. 
Sundays and holidays in general count like other days, and n 
makes no difference that the last day of the period falls on ;i 
Sunday. ’ ’

But with regard to cases where the time limited by an act for 
the doing of anything expires on a Sunday, see the Saskatchewan 
Interpretation Act, R.S.S. 1920, ch. 1, which provides that tin 
time limited in such cases shall be extended to the following din. 
This is the only provision in the Saskatchewan Interpretation 
Act which provides for the exclusion of Sundays and holidays 
from the computation of time, and accordingly where in any 
particular statute a contrary intention is to be deduced it can 
be deduced only where the intention of the Legislature is clear 
and unequivocal. In the words above quoted from Form A, two 
periods of time are provided for; one is a period during which 
the purchaser of an implement may test the machine, and tin- 
wording is “ten days’ trial,’’ not ten days from a fixed time, 
but ten days’ trial, meaning thereby that the days shall In- 
actual periods for trying the machine. But when it comes to 
providing for the period for making the implement perform 
well the work, the wording is quite different. The Statute docs 
not say if after eight days’ work thereon the vendor is unable 
to make it perform well, etc., following the form of the wording 
in the previous sentence, but sets out that he shall have eight 
days from the receipt of the notice within which to produce a 
certain result, meaning thereby that he shall have eight days' 
time, not eight days’ trial, or eight days of effort; and so it 
seems to me that the intention of the Legislature was clear from 
the manner of the wording that the ten days should be actually 
ten days of trial while the eight days should be merely eight 
days of time.

The plaintiff’s claim will be dismissed with costs, and the de
fendants’ counterclaim allowed with costs.

Judgment accordin'u.
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I'OLVMAX v. CANADIAN NATIONAL RAILWAY*.

Alberta Supreme Court, Appellate Division, Scott, CJ„ Stuart, Beck, 
Hyndman, and Clarke, JJ.A. October V, J9JI.

Statutes (8 IIA—104)—Railway Act, 1919 (Can.), ch. 68, sec. 386 
—“Laniib,” meaning or.

The word “lands” in see. 386 of the Railway Act, 1919 (Can.), 
ch. 68, does not include the ]>ortion of land comprising the com
pany's right-of-way over a highway.

(See Annotations 32 D.L.R. 397; 33 D.L.R. 423; 35 D.L.R. 481.]

Appeal from the judgment of Walsh, J.» dismissing the plain
tiff’s action which was brought to recover damages for the loss 
of 100 sheep killed by a train on the defendant’s railway when 
crossing a highway, on which the sheep were being driven. 
Affirmed.

II. II. Parlée, for plaintiff.
N. />. Maclean, for defendant.
Scott, C.J., concurs with Clarke, J.A.
Stvart, J.A.:—I agree that this appeal should be dismissed. 

To the reasons given by the other members of the Court in which 
I concur I would like to add a word or two. Mr. Parlee at
tempted to make a strict application of the definition of the 
word “lands,” as given in sec. 2, sub-see. (15) of the Act, 1919 
(Can.), ch. 68, to that word as used in the second line of sub- 
sec. (1) of see. «186 so as to make it include the “right” of the 
railway company to construct and operate its railway across a 
highway. With respect, I think this cannot properly be done. 
The interpretation section contains, as usual, the phrase “un
less the context otherwise requires.” Now see. J86 contains two 
main sub-sections. The first deals with the liability of the 
company where animals get upon the “lands” of the company; 
and there are five sub-clauses, (a) to (e), of these (a) and (b) 
deal with farm crossings ; (c) deals with the taking down of 
a railway fence- and it is notorious that there never is such a 
fence at the sides of the track where it crosses a highway, for 
otherwise it would not be a highway ; (d) deals with turning 
animals into the “enclosure” of any railway. There is never 
an “enclosure” at a highway crossing, (e) deals with the case 
of a person without the consent of the company driving 
animals “upon any railways and within the fence guards and 
gates thereof.” Obviously this language has no reference 
to a highway crossing where the consent of the company is 
never required. Clearly, therefore, the whole condition 
or all the conditions following the word “unless” in the first 
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sub-section upon which the freedom from liability of tin- 
company is made to depend are referable to the right- 
of-way of the company and not to the highway crossing. This 
view is strengthened again by the consideration that sub-sec. 
2 proceeds to deal specifically with the ease of the killing of 
animals at a highway crossing. It seems to me that these two 
circumstances are quite sufficient to justify one in saying that 
the context requires that the definition of “lands” in sec. 2. 
sub-see. (15) should be applied to see. .'186, sub-sec. 1, in its very 
widest meaning.

The language of sub-sec. (2) of see. 1186 is perhaps rather 
confused, but it seems to me, on a reading of the whole section, 
to be fairly clear that the words “in any other case” mean in 
any other case of animals being at large upon the highway con 
trary to see. 278 than the case in which they are killed by a train 
at the point of intersection of the highway with the railway 
at rail level. For instance animals might be at large upon the 
highway in contravention of sec. 278 and yet get through the 
fence adjoining the highway which is crossed by the railway 
and separating it from the right-of-way, or, to take another case, 
a highway leading into the highway which is crossed by the 
railway might be contiguous to the right-of-way but parallel 
to it. In these latter cases, which are “other cases” the liability 
of the railway would exist unless negligence of the owner was 
shewn, or other defences set forth in (a) to (e) of sub-sec. 1 
established, because the animals would have then got upon the 
“lands” of the railway in the sense in which I think that word 
is used in sub-sec. (1).

Beck, J.A. I agree with the opinion of my brother Clarke, 
that the word “lands” in sec. 586 does not include the portion 
of land comprising the company’s right-of-way over a highway.

This, it seems to me, is made clearer than perhaps it othcrwi-.- 
would be by observing the different settings of the two sections 
—sec. 278 and sec. 386—in the Railway Act of 1919 (Can.), eh. 
68. The first sec. 278, is placed and is the first section—under a 
caption “Safety and ('are of Roadway.” Under this caption 
arc placed seven sections, all having reference primarily to tin- 
railway right-of-way; and sec. 278, like each of the seven sec
tions, has an additional subcaption ; its subcaption being : 
“Animals not to be at large near Highway Crossings.” These 
seven sections deal specifically and primarily with the railway 
right-of-way. Section 278, the first of them, deals specifically
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with that portion of the railway right-of-way crossing a high
way.

Section 386 is placed, under the caption “Actions for Dam
ages” dealing generally with the liability of a railway company 
in a variety of cases, not confined to cases where animals get 
upon the lands of the railway. The general words occurring 
under this latter caption are properly controlled by the specific 
words occurring under the earlier caption.

Section 278 reads as follows:—
“278. (1). No horses, sheep, swine or other cattle shall he

permitted to be at large upon any highway, within half a mile 
of the intersection of such highway with any railway at rail 
level, unless they arc in charge of some competent person or 
persons, to prevent their loitering or stopping on such high
way at such intersection.

(2). All horses, sheep, swine, or other cattle found at large 
contrary to the provisions of this section may, by any person who 
finds them at large, be impounded in the pound nearest to the 
place where they are so found, and the pound-keeper with whom 
the same are impounded shall detain them in like manner, and 
subject to like regulations as to the care and i" sal thereof* 
as in the case of cattle impounded for trespass on private pro
perty. R.8., e. .37, s. 294 (1) (2). Am.”

The first sub-section is a prohibition against the permitting of 
animals to be within half a mile of a rail-level railway crossing 
unless the animals are in charge of some competent person or 
persons to prevent their loitering or stopping on the crossing.

The second section sub-section authorizes the impounding of 
animals found not to be so in charge.

There two sub-sections, that is the whole of sec. 278, is a re
petition of the first two sub-sections of sec. 294 of the Railway 
Act, R.8.C., ch. 37.

Sub-section 2 of sec. 386 says in effect (1) that if animals, by 
reason of being within half a mile of a rail-level railway cross
ing while not in charge of competent persons to prevent their 
loitering or stopping on the crossing, are killed or injured by a 
train at the crossing, the owner of the animals shall have no 
right of action against the railway company. This is in sub
stance a repetition of sub-see. 3 of see. 294 of ch. 37.

(2) That the fact that the animals arc not in charge of com
petent persons shall not prevent the owner recovering in respect 
of the killing or injuring of the animals elsewhere than at a 
crossing. This is in substance a repetition of sub-sec. 5 of sec. 
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Alta. (3) The fact that the company is not negligent shall not re
)7d1v. lieve the company from liability if the animals get on the lands 
— of the company elsewhere than at the point of intersection. 
i.vMAx The ^ct joes not eXpiicjtiy deal with the case of animals being 
N it. killed or injured at a rail-level crossing when in charge of com 
---- petent persons.

In such a case, it seems to me, the liability depends upon the 
ordinary law of negligence. If the railway company were 
shown to be negligent—the burden being upon the plaintiff 
the company would be liable; the rule as to contributory negli 
gence being also applicable.

The trial Judge has found no negligence on the company’.s 
part. The fault, if any, seems to have been that of the person> 
in charge of the animals.

I, therefore, agree that the appeal should be dismissed with 
costs.

IIyndman, J.A., concurs with Clarke, J.A.
Clarke, J.A. - Appeal from the judgment of Walsh, J., dis

missing the plaintiff’s action which was brought to recover 
damages for the loss of 100 sheep killed by a train on the dc 
fendant’s railway when crossing a highway near the town of 
Vcgrevillc, on which the sheep were being driven. The trial 
Judge found that the sheep were in charge of competent pc i 
sons within the meaning of sec. 278 of the Railway Act, 1919. 
This finding is contested by the defendant but without passing 
upon it I assume for the purposes of this judgment that it is 
correct. The trial Judge also found that there was no negli 
gence on the defendant’s part which conduced to the accidem. 
and his finding is well supported by the evidence.

The plaintiffs contended unsuccessfully at the trial and con
tend on this appeal that the defendant is liable irrespective of 
negligence by virtue of the provisions of sec. 386 of the sai<l 
Act (eh. 68, 1919 (Can)), which reads as follows: —

“386. (1) When any horses, sheep, swine or other cattle-
whether at large or not, get upon the lands of the company and 
by reason thereof damage is caused to or by such animal, the 
person suffering such damage shall be entitled to recover the 
amount of such damage against the company in any action in 
any Court of competent jurisdiction unless the company estab
lishes that such damage was caused by reason of—

(a) any person for whose use any farm crossing is fur
nished or his servant or agent, or the person claiming such 
damage or his servant or agent, wilfully or negligently failing
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to keep the gates at each side of the railway closed when not 
in use; or,

(b) any person other than an officer, agent- employee or 
contractor of the company wilfully opening and leaving open 
any gate, on either side of the railway provided for the use of 
any farm crossing, without some one being at or near such gate 
to prevent animals from passing through the gate on to the 
railway; or,

(c) any person other than an officer, agent, employee or 
contractor of the company taking down any part of a railway 
fence; or,

(d) any person other than an officer, agent, employee or 
contractor of the company turning any such animal upon or 
within the enclosure of any railway, except for the purpose of 
and while crossing the railway in charge of some competent 
person using all reasonable care and precaution to avoid acci
dents; or,

(e) any person other than an officer, agent, employee or 
contractor of the company except as authorised by this Act. 
without the consent of the company, riding, leading or driving 
any such animal or wilfully suffering the same to enter upon 
any railway, and within the fences, guards and gates thereof.

(2) Where any such animal, by reason of being at large 
within half a mile of the intersection of a highway with any 
railway at rail level contrary to the provisions of section two 
hundred and seventy-eight, is killed or injured by any train 
at such point of intersection- the owner of such animal shall 
not have any right of action against any company in respect 
of the same being so killed or injured; but contravention of the 
said section shall not in any other case, nor shall the fact that 
the company is not guilty of any negligence or breach of duty, 
prevent any person from recovering damage from the company 
under this section.

(3) Nothing in this section shall be construed as reliev
ing any person from the penalties imposed by section four hun
dred and six of this Act. R.S., c. 37, ss. 294 (3)-(5), 295; 
1910, c. 50, ss. 8 and 9. Am.”

The plaintiffs contention is largely based upon the use of the 
word “lands” in the section, which did not appear in previous 
Acts and argues that the word should be given the interpreta
tion given in sec. 2 (15), which reads as follows:

“2. In this Act and in any Special Act as hereinafter de
fined, in so far as this Act applies, unless the context otherwise 
requires:—

Alta.
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(15) ‘lands’ mean the lands, the acquiring, taking or 
using of which is authorised by this or the Special Act, and in
cludes real property, messuages, lands, tenements and heredita 
ments of any tenure, and any easement, servitude, right» prix i 
lege or interest in, to, upon, over or in respect of the same;”

It will be seen that this interpretation is to be given “unless 
the context otherwise requires” and having regard thereto the 
trial Judge held, and 1 think rightly, that; the context does 
otherwise require and that the word “lands” where used in 
the section docs not refer to tlie portion of the highway crossed 
by the railway. The same word “lands” is used in sec. 271 
(3) which reads as follows:

274 (3). Such fences, gates and cattle guards shall be
suitable and sufficient to prevent cattle and other animals from 
getting on the railway lands.”

If the interpretation contended for were given to it in this 
section, cattle would be absolutely prevented from crossing 
the railway on the highway, and some surprising results would 
also arise under such an interpretation when applied to sec. 
386. Under sub-sec. 1, the company would be liable without am 
negligence on its part-, whether the animal was or was not in 
charge of any person so long as it was at large, however negli
gent the owner may have been, and even if he had wilfully 
turned the animal upon the highway within the prohibited 
distance of the intersection provided only that the damage was 
caused to the animal by reason of its getting upon the railway 
crossing, unless sub-sec. 2 is treated as creating an exception 
to the general liability created by sub-sec. 1, so as to exempt 
the company from liability in case of an animal being at large 
in contravention of sec. 278 and being killed or injured by 
any train at the point of intersection; but even so treating it 
the exception would only arise in case the animal is killed or 
injured by a train still leaving the company liable under sub- 
sec. 1 for damage, otherwise caused to the animals. Sub-section 
2 docs not purport to qualify sub-sec. 1. In my opinion sub- 
sec. 1 refers only to animals getting upon the enclosed lands 
of the company and by reason thereof receiving damage and 
not to animals upon an open highway intersected by the rail
way. In the latter ease it is still necessary to prove negli
gence or breach of duty on the part of the company in order 
to hold it liable for damages.

Under the Railway Act R.S.C. ch. 37, sec. 294, as amended 
by ch. 50, 1910 (Can.)» the company could relieve itself from 
liability for damages to animals at large which got upon the
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property of the company by establishing that the animals got 
at large through the negligence or wilful act or omission of the 
owner or his agent or of the custodian of such animal or his 
agent. But under the Act of 1919, sec. 386 (1) such negli
gence or wilful act or omission of the owner in respect of 
animals at large does not prevent his recovery where the 
damage is done by reason of the animal getting upon the lands 
of the company and this notwithstanding the provisions of sec. 
278 and notwithstanding the fact that the company is not 
guilty of any negligence or breach of duty as is made clear hv 
the latter part of sub-sec. 2 of 386, this is a considerable in
crease of responsibility upon the company over its liability 
under former Acts. I cannot think Parliament intended to 
impose upon the company the still greater liability of being 
responsible without any fault on its part for damages sustained 
upon the open highway crossing by animals over which it has 
no control.

I would dismiss the appeal with costs.
Appeal dismissal.

QI KIIKC LIQUOR COMMISSION v. MENARD.

Quebec Court of Sessions of the, Peace, Choquette, J.
November 23, 1921.

Criminal Law (§ IIG—71)—Former jeopardy—Wiiat constitutes
AN ACQUITTAL.

When a defendant is before a competent Court to undergo his 
trial on a case which has been regularly inscribed for hear
ing and the counsel for both parties are prepared to proceed, 
and the attorney for the plaintiff asks permission to withdraw the 
complaint each party paying his own costs, and the defendant 
consenting thereto the case is consequently dismissed practically 
on its own merits without mention of any recourse; the defendant 
is justified in a subsequent trial for the same offence In entering a 
plea of autrefois aequit.

Information and complaint against accused for having sold 
alcoholic liquors, the defence being “autrefois acquit.”

Power, for plaintiff; Corriveau, for defendant.

Choquette, J.S.P. The defendant is accused of having, on 
June 21 last, unlawfully sold alcoholic liquors at St. Louis de 
Courville, in this district.

The action was returned on October 5 last, and defendant, 
through his attorney Mr. Corriveau entered a plea of “autre
fois acquit,” the offence for which he is sued being the same 
one for which he has already been sued under No. 933 of the
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records of this Court, and of which he has been acquitted by 
judgment given on August 10 last.

It was established at the hearing of the case that on July K 
last, defendant was prosecuted for having in the said parish 
of St. Louis de Courville, sold alcoholic liquors “within tin- 
delay allowed by law for the institution of such prosecution, 
i.c., 4 months, but without mentioning any date.

This complaint, No. 933. was returned in Court on July 13, 
last, and the same attorney appeared for defendant.

After several adjournments at the request of the plaintiff 
as well as the defendant, the case was finally inscribed for hear 
ing for August 10, last.

On that date, it appears that the attorney for plaintiff, Mr. 
Power, when the case was called to be proceeded with, wit 
nesses on both sides being present, addressed the Court which 
was presided over by myself and “stated he withdrew the com
plaint, upon instructions to that effect, and with the consent 
of the parties and their attorneys, the application for permis- 
sion to withdraw the case was granted, each party paying its 
own costs. ’ ’

All these facts appear in the record of the present case, as 
well as in that of the first case bearing No. 933.

With all these facts in view, is the plea of “autrefois acquit 
made by the defendant well founded?

According to law and authorities, it is held that when a d«- 
fendant is “in jeopardy,” that is to say when he is before a 
competent Court, there to undergo his trial, that a valid judg
ment intervenes, and that the acquittal of the defendant is 
backed by the merits of the case, either by verdict or trial, or 
by the dismissal of the case in a summary affair, the defendant, 
in these cases has really been acquitted. (See C.C. Que. arts. 
905, etc., and Russell on Crimes, vol. 2, ed. 7, pp. 1982, etc.).

In the present case, it appears that on August 10, last, both 
sides being well prepared, appeared before a Court which had 
jurisdiction in the matter. The case had been regularly in
scribed for hearing, and the attorney for the complainant then 
asked for permission to withdraw the complaint, each party 
paying its own costs, and the defendant consented thereto, and 
the complainant was consequently dismissed in the manner 
prayed.

So, complaint No. 933 was decided practically on its own 
merits, without mention of any recourse, and at the request 
of both parties, and. consequently the defendant so discharged 
was right in pleading “autrefois acquit,” as he has done.



«2 D.L.R.] Dominion Law Reports.

Jf, in order to withdraw her complaint, the complainant had 
invoked reasons of form, jurisdiction, or irregularities so im
portant that judgment could not have been given on the merits 
of the case, the question would be different, but no such thing 
has been alleged, the plea of “autrefois acquit” appears to me 
to be well founded, and the case is dismissed with costs.

Zkrkiik.sk Y

Ttirfrwm, i.A.Action dismissed.

ZKRKISKHKY v. POWKLL.

Saskatchewan Court of Appeal. Haultain, CJ.S., Turgeon, J.A., and 
Broun, CJ., K.B. November /4, 1921.

Principal and Agknt (§ I—2)—Revocation of agent's authority— 
Third party dealing with agent six months after—Notice 
—Holding out—Right and liabilities of parties.

Where a principal after the revocation of an agent's authority 
has allowed things to continue in such a state that a "holding 
out” on his part must be found against him in favour of third 
parties, he is still bound by the acts of the agent, but the person 
seeking to take advantage of such alleged "holding out" must 
show either a holding out made to himself directly or cir
cumstances of publicity which reached him and upon which he 
acted. Where such third party has not been led astray by any
thing the owner did or by his failure to do anything which in 
reason he ought to have done is not entitled to have a contract 
entered into with the agent more than six months after the 
revocation of such agent's authority ratified by the principal.

[ Wdfffon v. Powell (1921), 58 D.L.R. 615. 14 S.L.R 424; True
man v. Loder (1840), 11 Ad. & El. 589. 113 E.R. 539, 9 L.J. (Q.B.) 
165, applied.]

Appeal by plaintiff from the trial judgment dismissing an 
action to enforce an agreement for the sale and purchase of 
land. Affirmed.

F. F. MacDermid, for appellant.
G. A. Cruise, for respondent.
Haultain, C.J.S. :—I would dismiss this appeal for the rea

sons given by the trial Judge in his judgment dismissing the 
plaintiff’s action.

Appeal dismissed with costs.
Turgeon, J.A. :—The respondent was the owner of large 

tracts of land in the north-western part of the Province. Dur
ing the period between May, 19P2- and January 31, 1918, the 
firm of F. W. Hod son & Co. of North Battleford were the re
spondent’s agents for the sale of these lands and held a power 
of attorney from him empowering them to execute contracts 
for the disposal of the lands and to collect all purchase moneys
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payable under such contracts. According to the evidence ad
mitted at the trial, this relationship of principal and agent 
between t respondent and the F. XV. Hodson & Co. termin
ated on January 31, 1918, aforesaid. Hodson & Co. employed- 
among others, one Hoffman, a real estate agent residing at 
Rorden, to find purchasers for these lands of the respondent 
situated in his district. The practice followed by Hoffman 
when he had a purchaser in view for a parcel of land was to 
enquire of Hodson & Co. whether the land in question was still 
unsold; if so, he would collect the first payment from the pur
chaser and forward it to Hodson & Co., after deducting his 
commission there from, together with the agreement for sale 
to be signed by them as agents and attorneys for the respon
dent. It was necessary for him to obtain specific instructions 
in regard to each parcel of land to be sold, as his contract with 
Hodson & Co. did not constitute him the sole salesman of the 
land in his district and any particular piece of land might hav<- 
been sold by Hodson & Co. themselves, or by them through the 
instrumentality of another agent. Hoffman had no dealings 
whatsoever with respondent directly in regard to these lands, 
excepting that in one instance, before he had begun to act 
for Hodson & Co., he made an enquiry of the respondent iv 
garding the selling price of some of the land and was referred 
by him to Hodson & Co. This incident must have occurred In- 
fore July 29, 1914, the date on which Hoffman received 
authority to act for Hodson & Co. as set out above, and there 
is no evidence that it was anything more than an intimation 
made by the respondent to a casual inquirer that in negotiat
ing for any of the lands he would have to deal with Hodson & 
Co., the respondent’s sole agents.

In July, 1918, the appellants approached Hoffman with a 
view of purchasing the north-east quarter of 31-41-8-W2nd, the 
land which forms the subject-matter of this litigation and 
which belonged to the respondent. The appellant did not know 
who owned the land, but he had been informed that Hoffman 
had the selling of it. In fact the appellant says that he did 
not discover that the respondent was the owner of the land 
until about January. 1919. He offered Hoffman $13 per acre 
for the land. Hoffman consulted Hodson & Co., who shortly 
afterwards instructed him to let the land go to the appellant 
at that figure. Acting upon these instructions Hoffman closed 
the deal with the appellant and the contract which it is now 
sought to have enforced was executed on July 23, 1918, by the
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appellant as purchaser and by P. W. Ilodson & Co., who pur
ported to act as attorneys for the respondent.

According to Hoffman’s evidence, Ilodson & Co. concealed 
from him the fact that their power 1o act for the respondent 
had been revoked, and he did not become aware of it until he 
was so informed by the respondent himself in October, 1918.

At the time of the execution of the contract the appellant 
made a cash payment of $1,000, which went to Ilodson &. Co. 
after Hoffman had deducted $80 as his commission. In January, 
1919, he paid the balance of the purchase money ($1,080) to 
Hoffman. Hoffman forwarded this sum to the Union Trust 
Co. at Winnipeg, to be held by them in trust, as he says, until 
title should be obtained from the respondent. In forwarding 
this money to the Union Trust Co., Hoffman followed the 
practice which had been established in all cases of the sale of 
the respondent’s lands. These lands were covered by a mort
gage made by the respondent in favour of the Great West 
Land Co., and by its terms all monies accruing from the sale 
of the lands were to be forwarded to the Union Trust Co., as 
trustees, to be applied upon the mortgage. Hoffman’s instruc
tions from Hodson & Co. were to forward all sums collected 
by him as final payments on contracts to the Trust Co. In this 
particular case Hoffman knew that there was some doubt about 
the title being obtained from the appellant, and for that reason 
he attached the aforesaid trust condition to his remittance. It 
may be well to state here that the Union Trust Co. by letter 
dated March 26, 1919, advised Hoffman that they held this 
sum of $1,082, but that they had been advised that the respon
dent refused to confirm the sale to the appellant. They also 
stated that the first payment of $1,000 (lex ommission) had 
not been forwarded to them by Ilodson &, Co. in accordance 
with the terms of the aforesaid mortgage. Apparently things 
are still in that condition: the cash payment made by the appel
lant has not been shown to have reached the respondent (and 
under the circumstances I think the onus was on the appellant 
to show this) ; his second and final payment of $1,080 is still 
being held in trust by the Union Trust Co., and the respondent 
refuses to ratify, or to recognise the validity of the agreement 
for sale. The question to be determined, therefore, is whether 
in the circumstances above set out, the contract dated July 
23, 1918, is binding upon the respondent.

It is admitted that Hodson & Co. had no power to execute 
this contract on that date, their authority to act for the respon
dent having expired on January 31, 1918. Such being the
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case, it remains only to be seen whether the respondent has 
placed himself by some act or omission of his own in a position 
w'hich compels him to accept the contract and to carry out its 
terms.

There are, of course, cases where a principal, even after the 
revocation of the agent’s authority, is still bound by his acts 
by reason of his having allowed things to continue in such it 
state that a “holding out” on his part must be found against 
him in favour of third parties. But the person seeking to take 
advantage of an alleged “holding out” must show something 
else than a holding out “to the world”; he must show a hold 
ing out made either to himself directly or by circumstances of 
publicity which reached him and upon which he acted. (Per 
Parke, J., in Dickinson v. Valpy (1820), 10 B. & C. 128, 10!» 
E.R. 399). This matter was dealt with to some extent by the 
Court in the recent case of Watson v. Powell (who is the re
spondent in this case) reported in (1921) 58 D.L.R. 615, 14 
S.L.R. 424, and is fully gone into in the judgment of Denman. 
C.J., in Trueman v. Loder (1840), 11 Ad. & El. 589, 113 E.R. 
689, 9 L,l. (Q3.) 196.

In the case at Bar we are bound by the evidence, I take il. 
to assume that Ilodson & Co.’s agency terminated on January 
31, 1918. In dealing then with the respective rights and respon
sibilities of the respondent, on the one hand, and third parties 
with whom Ilodson & Co. dealt after that date on the other 
hand, each case must depend entirely on its own special circum
stances. Or to express the matter differently, it seems to me. 
in the light of the evidence we have here, that we have to 
determine which of the parties to this action must suffer on 
account of the wrongful act of Ilodson & Co. in purporting to 
act for the respondent more than six months after their auth
ority to do so had been revoked. Prima facie, the appellant 
must suffer, because Ilodson & Co. did not have the power to 
make the contract which he sets up, and I agree with the trial 
Judge that no act or omission of the respondent has been shown 
to exist which will shift the liability to him. The appellant did 
not know the respondent in the transaction at all» according to 
his own evidence. He was not led astray by anything which 
the respondent did or by his failure to do anything which in 
reason he ought to have done. He accepted Ilodson & Co.’s 
representation that they had power to sell the land for the 
owner without inquiry and without even ascertaining who the 
owner was, and I see no reason why he should now be entitled 
to call upon the respondent to ratify the contract.

2
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It is contended on behalf of the appellant that the respon- Alta, 
dent's revocation of llodson & Co.'s authority does not suffice g(,
to relieve him, but that he should have taken steps to advise-----
Hoffman of such revocation; that his failure to do this was the Myu.l 
reason why Hoffman accepted the appellant’s money and had q\uk.
him execute the contract, and that, therefore, he is bound by ----
Hoffman’s acts. I cannot agree with this. It is not shown that M'ti,r,hv- J 
the respondent knew that Hoffman was acting for Hudson &
Co., and, in any event, I do not believe it was his duty to get in 
touch with all the persons whom Hudson & Co. may have 
employed to put them in contact with prospective purchasers 
in order to advise such persons of the termination of their 
agency.

I think the appeal should be dismissed with costs.
Brown, C.J., K.B., concurs with Turgeon, J.A.

Appeal dismissed.

MYALL v. QVM’K.

Alberta Supreme Court, McCarthy, J. November /J, 1911. 

Negligence (8 IIC—97)—Automobile—Drives cutting corner in
TURNING FROM ONE STREET INTO ANOTHER—OTHER IIRIVER ON
RIGHT RIDE OF STREET—BREACH OF STATUTE—COLLISION—
Liability.

It is evidence of negligence for the driver of an automobile 
in turning from one street into another to cut the corner in
stead of keeping to the right of the centre of the intersection as 
required by statute to do and where this breach of statutory duty 
places another driver who Is on his right side of the road in a 
position in which he must make a decision in a second of time 
such other driver is not guilty of contributory negligence if he 
makes an error in Judgment and causes a collision. The driver 
who is acting in breach of the statutory duty is liable for the 
resulting damage.

[Her v. Wilson (1919), 50 D.L.R. 117, 32 Can. Cr. Cas. Of,. 15 
Alta. L.R. 169. followed. See Annotation. Criminal Responsibility 
for Negligence in Motor Car Cases, 61 D.L.R. 170.]

Action for damages for negligence brought by the plaintiffs, 
father and son, against the defendant arising out of the colli 
sion between a motor cycle ridden by the infant plaintiff and 
an automobile driven by the defendant at the corner of llltli 
Ave. and 92nd St. in the city of Edmonton. Judgment for 
plaintiff.

It. L. Marks, for plaintiffs.
II. C. Macdonald, K.C., for defendant.
McCarthy, J.:—There was no evidence of any damage sus-
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McCarthy, J.

tained by the plaintiff, John Myall, Kr., and the elaim there
fore will be limited to the damages suffered by the plaintiff. 
John Myall. Jr.

At the conclusion of the plaintiffs’ ease the defendant moved 
for non-suit, and judgment thereon was reserved until the con 
elusion of the evidence. Upon the application I must hold 
against the defendant.

I had the opportunity of viewing the locus in quo with coun 
sel for both parties. The facts in connection with the collision 
are briefly as follows: That on the evening in question tin- 
infant plaintiff was proceeding on his motor cycle westerly on 
111th Ave., and the defendant was proceeding easterly. Tin- 
infant plaintiff says that he first saw the defendant about UK) 
ft. westerly from the corner of 111th Ave. and 92nd St., he at 
that time being about the same distance to the east from tin- 
intersection of the same street. The defendant was intending 
to turn it]) 92ncl St. to a lane on the west side of the stre« 
about 60 ft. to the north from the corner of 111th Ave. and 
92nd St., as shewn in Ex. 1. The infant plaintiff says that he 
was on the right-hand side of the road, and as to that 1 have 
no doubt,. The result was that, the defendant cut the corner 
at the intersection of the said streets as shewn in Ex. 9. a 
sketch prepared by the defendant, wherein he depicts the cour" 
he took from “X” to ‘‘A” shewn on the exhibit. The infant 
plaintiff apparently thought that he could get around the 
defendant’s automobile in front of it, and the collision occurred, 
the motor cycle hitting the left-hand mud-guard of th«- 
defendant’s automobile when it was partly on the boulevard 
on the west side of 92nd St., close to the corner where 92nd Si. 
meets 11 th Ave. The plaintiff was thrown violently a distance 
of about 1.5 ft. ii]) against the steps of the building on the 
corner of 111th Ave. and 92nd St., sustaining personal injuries, 
concussion of the brain, scar on his nose, and subsequent ail
ments which T am satisfied from the medical evidence adduced 
were occasional by the accident.

The onus of proving negligence, of course, is upon the plain
tiffs. Both the motor-cycle and the automobile come under the 
operation of the Motor Vehicles Act with regard to shifting 
the onus of proof sc that the evidence will proceed as if the 
section relating to the shifting of the onus of proof did not 
appear. Section 28 of ti Motor Vehicles Act, 1911-12 (Alta.), 
ch. 6, provides as follows:—

“The Highways Act shall mutatis mutandis apply to motor 
vehicles.”
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Section 3 of the Highways Act, 1911-1912 (Alta.), eh. 5, is Alta.
as follows :

“If a person travelling or being upon a highway in charge ___
of a motor vehicle or of a vehicle drawn by one or more horses, Mv',x 
or on one or more other animals, meets another motor vehicle q, K
or a vehicle drawn as aforesaid, he shall turn out to the right ----
from the centre of the road, allowing to the motor vehicle or v,Ullll>' J 
vehicle so met one-half of the road.

(2) If a person travelling or being upon a highway in 
charge of a motor vehicle or of a vehicle as aforesaid meets a 
person travelling on a bicycle or tricycle he shall, where prac
ticable allow the person travelling upon the bicycle or tricycle 
sufficient room on the travelled portion of the highway to pass 
to the right.”

The by-law in force regulating the traffic on highways in the 
city of Edmonton at the time of the accident is By-law No. 29,
1917. Section 130 in part is as follows:—

“Every person driving or riding any horse or other animal 
or riding or driving any vehicle shall as far as is practicable 
having regard to its condition travel upon that portion of the 
highway which is to the right of the centre line of the street, 
and in turning from one street to another shall keep to the 
right of the centre line of the highway from which and also 
of the one to which he may be riding or driving.”

This by-law was amended by By-law No. 20 in 1918, the 
amendment inserted being underlined. Subsequently a by-law 
was passed on May 27, 1920, which gave to the person using 
the highway coming from the right the right of way. As this 
by-law was passed subsequently to the date of the accident, 
the plaintiff is thrown back on By-law 29 as amended. The 
accident occurred on May 14, 1920, the new by-law being passed 
on May 27, 1920, and counsel agree that at the date of the acei 
dent By-law 29 as amended was the by-law in force, so that 
the man approaching from the right had no superior rights 
as to the highway. The by-law says : ‘‘And in turning from 
one street to another shall keep to the right of the centre line 
of the highway ‘from which’ and also of the one ‘to which’ 
he may be riding or driving.”

It is quite apparent from Ex. 9 that the defendant did not 
keep to the right or did not turn at a point in the centre of 
the street at the intersection of 111th Ave. and 92nd St., but 
cut the corner as shewn in Ex. 9 from “X” to “Y.” That is,
I take it a breach of a statutory duty, or as it is aptly put by 
counsel, the defendant was in prohibited territory at the time
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of the collision, llis excuse for that is that he turned sharply 
in order to avoid the accident.

I have already expressed my view of the law briefly in tin- 
case of Hex v. Wilson (1919), 50 D.L.lt. 117, at pp. 121, 122, 22 
Can. Cr. Cas. 96, 15 Alta. L.R. 159, as follows:—

“When accidents happen as incidents to the reasonable us* 
of a highway the law affords no redress by criminal or civil
proceedings_______ Operators of motor vehicles in addition
to exercising reasonable cave and caution for the safety of 
others who have the right to use the highways, should do whai 
ever the statute law or municipal law of the jurisdiction n- 
quires whenever the conditions therein referred to arise, and 
failure to comply with the regulations imposed by statute 
or by by-law may in itself be evidence of negligence.”

Breach of the statutory duty or by-law may in itself be cm 
dence of negligence, but the plaintiffs’ action is founded on 
negligence. Had .it not been there was a breach of the statu
tory duty or by-law on the part of the defendant I would In- 
inclined to express the opinion that probably the infant plain 
tiff took his chances, somewhat similar to a man seeing an ex 
press train coming along a line approaching a level crossing and 
choosing to cross the line in front of it taking the chance of 
getting across in time, which might be putting him under tin- 
max ini volenti non fit injuria, but this defence is not available 
where the injury arises from the breach of a statutory dutx 
see Baddeley v. Earl Granville (1887), 19 Q.B.I). 422, 56 L..I. 
(Q.B.) 501. Nor would the maxim res ipsa loquitur appb 
But although there are conflicting authorities the better opinion 
seems to be that the defence of contributory negligence is open 
to the defendant ; see Underhill on Torts, 3rd Canadian Edition 
at pp. 76c and 76d, referring to the case of Dcyo v. Kinyston 
d Pembroke II. IV. Co. (1904), 8 O.L.R. 588, 4 C.R.C. 42.

As to contributory negligence I find that the plaintiff was 
not guilty, that he was on his right side of the street and im-i 
with the situation in which he cannot be held responsible for 
not making very fine distinctions. Negligence briefly is tin- 
absence of care more or less according to the circumstance- 
The questions I have to decide in this case are, is tin? injury 
caused (1) by the defendant’s negligence (2) by the plaintiff’s 
negligence (3) the negligence of both (4) by accident, or in 
other words, whose negligence really caused the accident* ami 
as the defendant was in breach of the statute or by-law, and 
that in itself is evidence of negligence, I cannot hold that tin- 
defendant has satisfied me from the evidence that the infant



62 D.L.R.] Dominion Law K worts. 513

plaintiff was guilty of contributory negligence, although he 
may have been guilty of an error in judgment.

There arc peculiar local conditions at the point where the 
accident occurred. It will be observed from the plan that 
111th Ave. east of 92nd St. does not run at right angles to 
92nd St., but at the easterly corner where 92nd intersects 111th 
is an acute angle, the number of degrees 1 am unable to say, 
but with the result that the defendant in order to comply with 
the by-law turning out of 92nd St. would himself lie obliged to 
make an acute angle while turning. I am satisfied from the 
evidence that the defendant was not proceeding at an unreason
able rate of speed, and could not turn on to 92nd St. and turn 
into the lane on 92nd St. as shewn on Ex. 9 going at any great 
speed, as the lane was only 60 ft. from 111th Ave. 1 am satis
fied he was not proceeding at an unreasonable rate of speed, 
nor do I think the plaintiff was proceeding at an unreasonable 
rate of speed. Although he saw the defendant 200 ft. away, 
and the defendant ought to have seen him, or at least heard a 
motor cycle that distance away. It is difficult to say with any 
degree of certainty the real cause of the accident, unless both 
parties became very much confused. At the intersection of 
92nd St. and 111th Ave. there is no manhole to act as a guide 
to parties turning the corner, nor is there any sign or indicator. 
It is a dangerous corner. The defendant if he had l»een looking 
out could have heard or seen the motor cycle and could have 
slackened up his car, or could have brought it to a stop. This 
he did not do but proceeded to turn in on 92nd St. for the pur
pose of going to the lane, which would take him to his residence 
in Block 41. From the view it is quite apparent at the present 
time that it is the general practice of traffic to eut that corner 
turning from 111th Ave. northerly on to 92ml St. One of the 
witnesses for the defendant testified that it had always been the 
practice to cut that corner. The defendant contended that the 
plaintiff could either have turned in on 92nd St. and avoided 
the accident as his car was on the westerly boulevard and that 
the defendant practically had the whole width of the street, 
namely, 26 ft. to turn in, or that he could have gone behind 
the automobile, that is to the south of the automobile, as it was 
turning northerly on 92nd St. But as Stuart- J., says in 
Thomas v. Ward (1913), 11 D.L.R. 231, 7 A.L.lt. 79, “It would 
be putting the plaintiff to the difficulty of making a decision 
on a sudden,” or as Harvey, C.J., says in Jackson v. Lynch, 
|1920] 3 W.W.U. 884, at p. 885, “in a second of time,” or as

Alla.

sc.

McCarthy, J.

33—62 D.L.B.
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Alta- PrendvrgMht. J., in Mi v. Harper (1911), 17 W.L.R. 623, at
S.c. P* 630, says, “In Busker v. New York Transportation Co., 106
---- N.Y. App. Div. 493, reviewed in Berry’s Law of Automobile

Mvail the Court held that a pedestrian had the right to assume that 
Quick. the driver of an automobile would slacken speed in turning a 
rârüïÿ i corner ant^ would exercise due care and respect the rights of 

pedestrians. In the present case, what the plaintiff had tin- 
right to assume, was not that the defendant would slacken li - 
speed» but that he would not cross at all on the north side of 
the projection of Water Street, where he then was.”

The contention of the defendant would mean placing upon 
the infant plaintiff the duty to make very fine distinctions as 
to whether he would turn to the right or to the left and not 
attempt to get in ahead of the defendant’s automobile in a 
moment of peril. This I do not think he can do. I therefoi 
must hold for the plaintiff. On the question of damages tin- 
medical evidence is that the plaintiff at the present time i> 
suffering from neurasthenia. The scar on his nose is quite 
apparent and will be permanent. He claims to be suffering 
from headaches, swelling feet and dizziness. The particulars 
of the damages are set out in the statement of claim, from 
which I will deduct $50 charged for nursing by the infant 
plaintiff’s mother, and I will allow the damages to the motor 
cycle at $100 as the evidence was that he had it on sale for 
$150 and subsequently sold it for $50. I will disallow tin- 
charge for incidental expenses, leaving the damages at $564.7 >. 
The infant plaintiff’s father expressed at the trial that he did 
not desire heavy damages as general damages and I will allow 
the infant plaintiff for pain and suffering, loss of time and 
injuries sustained the sum of $500.

There will therefore be judgment for the infant plaintiff 
against the defendant for the sum of $1,064.75, with costs. Tin- 
action of the father of the infant plaintiff in his individual 
capacity will be dismissed without costs. There will be a 
thirty days’ stay.

Judgment for plaint ill.

Note—Since dictating the above my attention has been 
called to the decision of the Court of Appeal in McOinitie v. 
Goudreau (1921), 59 D.L.R. 552, but the distinction betwn-n 
that case and the present one is that in the former both were 
guilty of a breach of the provisions of the Motor Vehicles Art, 
as I read the decision.
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IIVRLAXI) v. TIIK KING.
ALLKVN.HMARI*LKH v. IIARTHE.

Judicial Committee of the Privy Council, Viscount Haldane, Lori
Buckmastcr, Viscount Cave, Lord PhUlimore, and Lord Carson.

November 25, IU2I.

Constitutional Law (ft IB—50)—Su< < ehsion Duty Act (Que.)— 
Ultra vines ah iiki.no iniiirrct taxation—Curative Act— 
Application—Appeal pending—Meaning ok—Pleading infirm
ity OF STATUTE.

According to the rules of pleading un allegation of Infirmity in 
any statute on the ground of ultra vires is sufficient without as
signing further reasons, and an appeal is itending within the mean
ing of sec. 3 of the Statute 1914 (Que.), eh. 11, which is an Act 
interpreting former laws concerning succession duties, although 
the apitellants do not raise in express terms the ground on which 
they base their contention, if they state that the Government had 
no right to charge taxes on property outside the Province and that 
the laws and statutes which authorised the Government to raise 
such taxes were ultra vires and of no effect and claim for repay
ment of such taxes. As regards a case pending within the mean
ing of sec. 3 of the stat. 1914 (Que.), ch. 10. the slat. 1914 (Que.), 
chs. 9, 10 and 11, do not become operative and the law as expressed 
in Cotton v. The King (1913), 15 D.L.R. 283, [1914] A.C. 176, is not 
affected.

[Burland v. The King (1914), 46 Que. S.C. 430, which was 
affirmed by the Court of King's Bench, reversed.]

Txxf.h (ft 11—97)—Quebec Buccerrion Duty Act—Situs of property 
— Direct taxation within the province—B.N.A. Act, sec. 92.

Where proceedings in regard to the recovery of succession duties 
paid under the preceding Quebec statutes (which were held in 
Cotton v. The King (1913), 15 D.L.R. 283, 11914] A.C. 176, to be 
ultra vires the Quebec Legislature) were not pending when 
Statute 1914 (Que.), ch. 11. became operative, this and 1914 (Que ), 
ch. 9 and ch. 10 statutes, have effectively met the difficulty in the 
case of Cotton v. The King as to the taxation being Indirect, an.l 
are therefore within the power of the Province to enact under the 
powers conferred by sec. 92 of the B.N.A. Act. The taxation at
taches to the proiierty outside the Province under two conditions: 
(1) that the transmission must be within the Province, and (2) 
that it must be due to the death of a person within the Province. 
The first of these conditions can only lie satisfied If the jierson to 
whom the proiierty is transmitted is either domiciled or ordinarily 
resident wPhln the Province.

[Barthe v. Alleyn Sharpies (1920), 64 D.L.R. 89, affirmed.]

Appeal ( Borland s case) from the judgment of the Quebec 
Court of King’s Bench, appeal side, in an action for repayment 
of certain succession taxes. Reversed.

Appeal (Sharpies’ case) from a judgment of the Supreme 
Court of Canada (1920), 54 D.L.R. 89, 60 Can. K.C.R. 1, in an 
action for repayment of certain succession taxes. Affirmed.

P.C.
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The judgment of the Board was delivered by 
Loud Phillimore:—The B.N.A. Act of 1867 in sections

li'm.ANu ^at have been the subject of much criticism and explanation.
v. defined and apportioned as between eacli Province and tin

Ail*yn°‘ dominion °f Canada, the various powers of taxation that each 
h.vbples element of the Constitution was to exercise and enjoy. With

The judgment of the Board was delivered by
Lord Phillimore:—The B.N.A. Act of 1867, in sections 

that have been the subject of much criticism and explanation.

Tin: Kino; Dominion of Canada, the various powers of taxation that each

v regard to the Provinces, the powers were conferred by sec. !»j
U A TIT 1IK, j. wnl.,lu \i-lii,.li ||.|,1 4 Iwi annoBiionnii uiinnlini4« K» «I..aittiik. jn wor(js which had the appearance of simplicity, and by the-, 

l ord exclusive power was given to the Provinces to make laws f. r 
uiimore. “Direct taxation within the province in order to the raisin- 

of a revenue for provincial purposes.”
This power knows no limits save those prescribed in the s« 

tion, but the endless variety of methods by which taxation can 
be imposed have from time to time caused the attempted use 
of this authority to lie challenged, and the resulting decisions 
have not been free from criticism. One of such cases has re- 
ecntly come before the Board for consideration—Cotton v. Tin 
Kino, 15 D.L.R. 283, [1914] A.C. 176, 110 L.T. 276-and is 
bearing on the present dispute will be plain when the facts of 
that ease are once more analysed and compared with the circum
stances in which the present appeals have arisen.

These appeals are two in number, independent in their lu> 
tory, but both have been heard together before this Board ami 
can be dealt with together in one judgment although the con
siderations affecting their decision arc not the same.

George Burland died on May 22, 1907, at and domiciled in 
Montreal in the Province of Quebec and appointed Jeffrey Hale 
Burland, the appellant in the appeal No. 102 of 1919, which 
for convenience will be referred to as flic Burland appeal, ami 
William M. Walbank, executors of his will and codicil. Tin- 
said J. II. Burland was one of the universal legatees under tin- 
will, and he made the declaration required by art. 1191 g 1 . 
1906 (Que.), ch. 11, as to the value of the property owned 
by the deceased that was situate both within and without 11n- 
Province. lie was accordingly required to pay a sum for suc
cession duty on the whole estate by the deputy collector of 
provincial revenue and this amount was paid by the execu
tors under protest.

On September 23, 1909, the executors preferred a petition 
of right claiming payment back of the duties paid in respect 
of the properties that were situate outside the Province, ami 
also further sums representing the higher rate at which pro
perty within the Province had been taxed by reason of its
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being aggregated with that outside. The petition was part Imp.
heard by the Superior Court on July 20, 1911» but it was ~
ordered that the proceedings should l>c suspended until the - — 
decision of the Supreme Court of Canada on the appeal taken B* 81 vx"
from the decision in the case of Cotton v. The King. The case Tlll *^|Nl .
of Cotton v. The King ultimately came before the Board, who, Ali.kyx 
on November 11, 1913, decided against the Crown. Borland's Siiaiiplkh 
vase then came again before the Superior Court on June 26. Bahtim:.
1914, when the petition was dismissed (1914), 46 Que. S.C. 430,
and on appeal to the Court of King's Bench this judgment was i-inihim>r<*. 
afliirmed, Cross, J., and Pelletier, J., dissenting from the other 
Judges. The appeal in Borland's case is brought from that 
decision.

With regard to the other appeal, which will be referred to 
as .Sharpies’ appeal, it relates to the property of the lion. J.
Sharpies, who died on July 30, 1913, also domiciled in Quebec; 
he appointed the appellant. Dame Margaret Alleyn Sharpies, 
his universal legatee and executrix of his will jointly with the 
other two appellants.

On October 15, 1913, the executors lodged their declaration, 
enumerating the property of the deceased, and including 
therein shares in various companies whose head offices were out
side the Province of Quebec. A claim was made on May 26,
1915, for duties in respect of the whole estate similar to the 
claim that was made in the case of Burland. These claims, 
so far as they related to the property outside the Province, 
were resisted and proceedings were instituted on August 12,
1915, by the respondent as Collector of the Revenue against 
the executors to recover payment. Lemieux, C.J., by whom 
the action was tried in the Supreme Court (1918), 55 Que. S.C.
301, decided against the appellants, who appealed to the Court 
of King’s Bench, and that Court by a majority of three 
to two decided in the appellants’ favour. The respondent 
then appealed to the Supreme Court of Canada (1920), 54 
D.L.R. 89, 60 Can. S.C.R. 1, who on February 3, 1920, unani
mously decided against the appellants, and from their judg
ment this second appeal has been brought.

In order that the narrative of facts may be perfectly clear, 
their Lordships have hitherto avoided consideration of the 
statutes under which the taxes were claimed, and these must 
now be examined in detail. Though, as will be seen, different 
considerations apply to the two cases, owing to the difference 
in the relevant dates, yet the defence of the appellants is in
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each case identical, and is that the taxing statutes under whi 
the money is claimed are ultra vires of the Provincial Coveri 
ment.

So far as Borland's case is concerned, the relevant statut-- 
is that of 1906 (Que.), ch. 11, amended by 1907 (Que.), eh. 11 
Article 1191 b enacted by sec. 1 of the former statute, provid- 
that

“All transmissions, owing to death, of the property in. m 
the usufruct or enjoyment of, moveable and immoveable prop 
erty in the Province, shall he liable to the following taxes, cal
culated upon the value of the property transmitted, all 
deducting debts and charges existing at the time of the death.

By art. 1191c the word “property” is defined as follows :
“1191 c. The word ‘property,’ within the meaning of tlii' 

section, shall include all property, whether moveable or immox- 
able, actually situate or owing within the Province, whet li
the deceased at the time of his death had his domicile within - 
without the Province, or whether the debt is payable within 
without the Province, or whether the transmission takes pla 
within or without the Province, and all moveables, wherev 
situate, of persons having their domicile, or residing, in il 
Province of Quebec at the time of their death.”

By 1907 (Que.), ch. 14, assented to on March 14, 1907, an. 
1191 b xvas amended by replacing the words “in the Province 
by the words “as defined in art. 1191 c.”

The first only of these two statutes was applicable in the <m 
of Cotton v. The King, for Henry Cotton, whose estate was ill- 
subject of the dispute, had died on December 26, 1906, domicil -I 
in Montreal, and the question raised xvas whether or no tin- 
property outside the Province xvas liable to the tax imposed I-;, 
the statute 1906 (Que.), ch. 11. It was decided that the pro
perty xvas not so liable for txvo distinct reasons—the one that 
art. 1191 b of sec. 1, 1906 (Que.), ch. 11, was the real tax it 
section, and imposed duties upon moveable property “In 11 
Province”—the extended meaning given to the word “proper!x 
in art. 1191 c, being held by the Board to be insufficient to brii 
property outside the Province within the operation of tin- 
tax expressly imposed by the earlier section on property within 
the Province. Had the decision rested only on this ground, u 
would have provided little help towards reaching a right con
clusion in Burland’s case, as the subsequent statute, P'»7 
(Que.), ch. 14, struck at the root of this part of the decM- n 
by deliberately incorporating the definition in the tax in
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articles. Hut there was a further and wholly independent imp. 
-round of decision, and that was that by art. 1191 g, the tax p(, 
might be payable in the first instance by a class of persons, -1-1 
who recouped themselves for the payment from the legatees; Bi-si.akd 
and, therefore, in accordance with a distinction between direct T|IK ^,xu 
and indirect taxation traceable to a definition given by John Ai.i.kyn 
Stuart Mill, and acted upon by the Hoard in the cases of The ®I,AIU,LKH 
Attfy-Gcn*l fur Quebec v. Heed (1884), 10 App. ('as. 141. The Babtiik. 
Hunk of Toronto v. Lam he (1887), 12 App. ('as. 575. and Th<
Itrnrrrx' and Maltsters* Ass*n of Ontario v. The Att*y-Gen*l i inmViii* : 
for Ontario, (1897] A.C. 231, the taxation was held to be in
direct and outside the power of the province.

In the course of the judgment of the Hoard, it was stated at 
p. 29.*$ (15 D.L.R.), that the provisions of the statute entitled 
the Collector of Inland Revenue ‘ to collect the whole of the 
duties on the estate from the person making the declaration, 
who may (and, as we understand, in most eases will) Im the 
notary before whom the will is executed and who must recover 
the amounts so paid from the assets of the estate, or, more 
accurately, from the person interested therein.” Now the 
statute though mentioning the rotary exempts him from obliga
tion to transmit the declaration, ami consequently from the 
liability to pay, which by sec. 3 is imposed on the declarant; 
but it appears from the report that their Lordships were in
formed that in point of practice the notary frequently did 
make the declaration himself, and so bring himself within the 
provisions of the statute. It is now stated that this informa
tion was not a common practice for the notary to make the 
declaration, if indeed, he ever makes it; and so, the illustration 
drawn from the ease of the notary canned Ik* taken to have 
been a reliable one. Hut the principle remains the same ami 
could equally well have been illustrated by the cases of the 
executor, or administrator, or legatee by a particular title.
The error does not affect the force of the decision, though 
their Lordships have thought it right to make this explanation, 
as it has evidently given rise to misunderstanding in the Pro
vince.

Unless, therefore, the case can be distinguished, it com
pletely covers the appeal in Hurland’s case. The respondent 
tries to escape down two avenues of reasoning; the one that 
the point was not necessary for the decision in Cotton’s case, 
which had already been determined by other independent 
considerations, and the other that subsequent legislation made
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the statute was ultra vires was in no sense a wayside dictum; 
it was just as complete and fundamental as the decision that 
bore on the construction of the statute; the words used in tin 
judgment itself make this clear. After stating the nature 
of the two questions, it continues in these words at p. 287 :

“These are the two questions which this Board has to n

Phtlllmore.
solve, and though it may well he that the decision of one of 
these questions in favour of the appellants might render it 
unnecessary to decide the other, their Lordships are of opinion 
that they are of co-ordinate importance in the case and that 
they should base their judgment equally on the answers to Ik* 
given to the one and to the other.”

As to the second, the position is less clear. Legislation fol
lowed swiftly upon the decision of Cotton v. The Kiny, and 
three statutes 1914 (Que.) ch. 9, 1914, (Que.) ch. 10, 1911. 
(Que.) ch. 11 received the Royal Assent on February 19, 1914. 
They will need examination in Sharpies’ appeal, but so fat 
as Burland’s case is concerned the critical statute is 1914. 
(Que.) ch. 11, as in each of the other two statutes there is a 
provision that, so far as regards property transmitted before 
the passing of the statute, they only apply where the taxis 
previously imposed remained unpaid. The statute 1914 (Que. . 
ch. 11, after reference to the mistake in the case of Cotton v. 
The Kiny, and a series of recitals which make it obvious that 
the purpose of the Act is as far as possible to remedy the pro
visions of former statutes which had led to the decision and to 
prevent the inequalities which might arise as between those who 
had paid and those who had not paid the taxes declared by 
Cotton’a case to be unlawfully imposed, enacted that (sec. 1) :

“The intent and meaning of all the acts of the Legislature 
imposing succession duties, was and is, that every person to 
whom property or any intc-est therein was transmitted owing 
to de.ith, should pay to the Government directly, and without 
having a recourse against any other person, a tax calculated 
upon the value of the property so transferred”; and after a 
provision to prevent action for recovery of taxes paid on the 
ground that such taxes were not direct provided by sec. 3 that 
“This Act shall not apply to pending or decided cases.”

The question, therefore, is whether Burland’s case was a 
“pending case” within the meaning of sec. 3. Lemieux, ( !.. 
regarded the point as closed to the appellants, as they had in
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fact paid taxes on the property within the Province, and did ImP-
not ask for their repayment. In his words, 46 Que. S.C., at pp. ^7
441, 442 (translated) “The petitioners have not in any other----
way, directly or indirectly, maintained that the tax was illegal, ,I,’K^âXD 
because this tax was indirect, that is to say—contrary to the Con- Tin Kim. : 
stitutional Act which only allows Parliament to impose direct Ai.i.kyn 
taxes. On the contrary the Hurland heir admits that the tax s,,AJu',Ks 
is direct and because she has paid $71,622,65 taxes on property Baktiik. 
in the province and for this she asks no recovery.”

And again, on same page (translated) If the direct tax iiuiiinmi-c. 
question is not contested, but on the contrary is admitted, the 
tribunal hardly need consider the question.”

It is undoubtedly the fact that the appellants in Borland's 
appeal did not raise in express terms the ground of the taxation 
being indirect and base their relief on this contention but they 
stated that the Government had no right to charge taxes on 
property outside the Province, and that the laws and statutes 
which authorised the Government to raise such taxes were ultra 
rires and of no effect. This was the exact position in the case of 
Colton v. The King; there also the claim was only for repayment 
of the taxes on the extra territorial property, and the claim was 
in similar words, but the fact that the authority to pass the law 
was challenged, though only associated with a limited relief and 
a special cause, was regarded as sufficient to compel the Board 
to consider the question of ultra vires in its widest application 
and not to bind themselves to consider only the one assigned 
reason of invalidity. According to the rules of pleading, an 
allegation of infirmity in any statute on the ground of ultra vires 
is sufficient without assigning further reasons.

Their Lordships cannot, therefore, agree with Lemieux, C.J., 
and equally they differ from Archambeault, C.J., Lavergne, J. 
and Carroll, J. The first of these Judges bases his judgment, 
not indeed on the ground of admission of liability, but on that 
of defect in the pleadings. He says (translated)

“This case itself was pending when the law was passed. As 
I said in the case of Oliver v. Jolin (25 B.R. p. 537) the law of 
1914 has had for its purpose that of interpreting former laws 
concerning succession duties, and declaring whether these taxes 
were direct or indirect. Article 3 cannot, as a result be applied 
to these cases where this question has been particularly stressed.
In this case, the appellants have obtained from the Crown, a 
petition of right where the question was not referred to at all.” 
and Carroll, J., appears to regard the reservation as inoperative 
{nde p. 133), and no reasons were filed by Lavergne, J. Pel-
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letier, J., who differed, does not deal with the effect of the statut. 
1914 (Que.), eh. 11, and Ookh, J., the other Judge who db 
sented, assigned no reasons.

Their Lordships think that liurland's appeal was a pendii 
ease within the meaning of sec. 3. It was a case in which 1l 
claim for repayment was being made and the validity of il 
statute was in issue.

This being so the case cannot bo distinguished from Cuth 
v. The King, and the appeal must be allowed, and the judgmen 
of the two Courts below set aside and judgment entered for tl 
appellants with costs here ami in those Courts, and they will 
humbly advise His Majesty.

Turning now to Sharpies’ appeal, different considérations ai 
different statutes are involved.

Proceedings there commenced on August 12, 1915, ami tin 
were, therefore, not pending when 1914 (Que.), ch. 11, beeau 
operative, and it becomes necessary to examine the effect « 
that and the preceding statutes.

The statute 1914 (Que.), ch. 9, provides by art. 1375, tin 
“all property moveable or immoveable, the ownership, usufru 
or enjoyment whereof, is transmitted owing to death, shall I 
liable to the following taxes calculated upon the Value of tl 
property transmitted.” Article 1376 says that the word “pn>| 
erty” included all property moveable or immoveable act mil l 
situate within the Province, and that whether the deceased x\ 
domiciled within or without, or the transmission took pin- 
within or without; an exemption was given by art. 1380 t<i .i 
notary, executor, trustee or administrator from personal li 
bility for the duties imposed. This, as will be seen, does in 
affect moveable property outside the Province, and of cour 
does not touch the property in the present instance; but I 
1914 (Que.), ch. 10, it is expressly provided by art. 13f*7l> 
that

“1387b. All transmissions within the Province, owing to tl 
death of a person domiciled therein, of moveable proper: 
locally situate outside the Province at the time of such deal I 
shall be liable to the following taxes calculated upon the va I 
of the property so transmitted, after deducting debts ami 
charges as hereinafter mentioned,”

And by art. 1387g, it is provided that the person to whom as 
heir, universal legatee, legatee by general or particular title, or 
donee under a gift in contemplation of death, moveable prop, y 
outside the Province is transmitted, is personally liable for t Im*
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duties in respect of such properties, and no more ; and it eon 
eludes:—

“No notary, executor, trustee or administrator shall he per
sonally liable for the duties imposed by this section. Never
theless the executor, the trustee or the administrator may be 
required to pay such duties out of the property or money in 
his possession belonging or owing to the beneficiaries, and if he 
fails to do so may be sued for the amount thereof, but only in 
his representative capacity, and any judgment rendered against 
him in such capacity shall be executed against such property 
or money only.”

These statutes have effectively met the difficulty which was 
pointed out in the case of Cotton v. The Khuj as to the taxation 
imposed by the earlier statutes being indirect, and it only re
mains to be considered whether the taxation is within the Pro
vince. For this purpose 1914 (Que.), eh. 10, is the relevant 
statute. The conditions there stated upon which taxation at
taches to property outside the Province are two: (1) That the 
transmission must be within the Province; and (2) That it must 
he due to the death of a person domiciled within the Province. 
The first of these conditions can, in their Lon' «’ opinion, 
only be satisfied if the person to whom the property is trans
mitted is as the universal legatee in this case was either domi
ciled or ordinarily resident within the Province; for in the con
nection in which the words are fourni no other meaning can lie 
attached to the words “within the province” which modify and 
limit the word “transmission.M So regarded, the taxation is 
clearly within the powers of the Province. It is, however, 
pointed out that art. 1387g refers to “every person” to whom 
moveable property outside the Province is transmitted as liable 
for the duty', but this must refer to every person on whom the 
duties are imposed, and those persons are, as has already been 
shewn, persons within the Province.

On this construction the statute is clearly within the powers 
' ■nferred by' the B.N.A. Act and the taxes in dispute were 
rightly claimed. Their Lordships, therefore, are of opinion 
that this appeal should fail, and they will humbly advise His 
Majesty that it should be dismissed with costs.

Kurland's appeal allowed; Sharpies' appeal dismissed.
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DOMIN'IHKV v. FITZGERALD.

A’ova Scotia Supreme Court, Harris, CJ„ and Russell, Chisholm ami 
Mellish, JJ. December 10, 1921.

Taxes (glllF—114a)—Sale of land for charter of City of Sydney
N.S., REGARDING—IRRRGVI.AKITIEH IN PROCEEDINGS LEADING UP 1 I
sale—Curative sections—Description of land in deed insi 
ficient—Validity of deed.

Section 195 of the charter of the City of Sydney, N.S., pro
vides: “Such deed shall be conclusive evidence that all the pro
visions of this Act with reference to the sale of the land therein 
described have been fully complied with, and that every act and 
thing necessary for the legal i>erfection of such sale have been 
fully performed, and shall have the effect of vesting the said land 
in the grantee, his heirs or assigns, in fee simple, free and di 
charged from all encumbrances.” Held that this curative section 
can only operate to make the deed available to cure defects in the 
proceedings connected with the sale of the land for taxes, and does 
not cover the failure to give notice of assessment required before 
the taxes can be imposed.

Assuming that the curative sections of the charter of the City 
of Sydney, N.S., referring to the sales of land upon which the 
city has a lien for taxes, covers the irregularities referred to prior 
to the deed mentioned in sec. 195, and assuming that the deed 
can give an entirely new and different description from that con 
tained in all the documents leading up to the sale, such deed can 
only be “conclusive evidence” where the description in the deed 
"particularly and fully describes the land.” Held also that the 
description of the land in the deed In the present case was so 
vague and uncertain as to be fatal.

[O'Brien v. Cogswell (1890), 17 Can. 8.C.R. 420, followed.1

Appeal from the judgment of Longley, J., in favour of pin iu- 
tiff in an action to set aside a deed executed by the mayor iincl 
city clerk of the City of Sydney to the defendant Fitzgerald as 
illegal and void against plaintiff and to have the registration 
of said deed cancelled.

The property in question was sold by the city for $11 and 
some cents taxes and the main grounds relied upon in attacking 
the sale were that the notice required by the Act to be served 
upon the owner of the property was not given and that the 
description in the deed from the city to Fitzgerald did not 
cover the plaintiff's property.

T. R. Robertson, K.C., and F. McDonald, K.C., for appellant.
C. R. Smith, for respondent.
Harris, C.J.:—The plaintiff in his statement of claim all i‘< 

himself to lie the owner of a lot of land in Sydney, C.B., des
cribed as follows: —

“All that lot of land at Sydney, Cape Breton, on the Eastern 
side of Sydney Harbour, beginning at the junction of the 1. w
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Point Road, now Victoria Road, and the northern line of the 
lands of the Bridgeport Railway; thence northerly along the 
said Low Point Road twenty-five feet; thence Easterly along a 
right of way one hundred and one feet; thence Southerly fifty Dominiskt 
feet to the line of said Bridgeport Railway, and thence westerly Fjtsokkai.h. 
along the line of the Bridgeport railway one hundred and one 
feet to the place of beginning and containing .‘1787 square feet, 
together with a right of way along the northern side of said 
lot from Victoria Road easterly to the rear of said lot and for 
its full depth.”

And he alleges that on or about October .‘11, 1919, a deed was 
executed by William Fitzgerald, mayor, and James J. Curry, 
city clerk, to defendant Fitzgerald, which was registered by 
him and under which he took possession of a part of the lands 
of the plaintiff and claimed to own the whole of such lands. The 
plaintiff alleges the deed to be illegal and void and made with
out authority and claims a declaration that it is illegal and void 
and that the registration be cancelled as a blot on his title and 
that he is entitled to possession of the property.

The city solicitor appears for both defendants and files 
separate defences—that of Fitzgerald merely states that he 
purchased the land ‘‘at public auction and duly deposited the 
amount of said purchase with the City Treasurer of the city 
of Sydney” and that he ‘‘duly received a deed of the said 
property which is the matter complained of.”

It seems obvious that this was no defence at all and so far 
as the defendant Fitzgerald is concerned the case was practically 
undefended.

The defence of the City of Sydney I quote in full
“1. It admits paragraphs one, two and three of the State

ment of Claim. 2. With regard to paragraphs four, five, six 
and seven, the defendant says it is incorporated as a city under 
the provisions of Chapter 174 of the Acts of 190)1 and amending 
Acts. 3. The said lot of land described in paragraph one of 
the Statement of Claim is situated within the limits of the said 
city and duly assessed on the assessment rolls of the said city 
and rated for taxes. 4. The said lot of land was duly rated 
for rates and taxes in the year 1916 for the sum of Eighteen 
Dollars and Eighty-Eight Cents ($18.88) and the said sum was 
not paid nor any part thereof. 5. By warrant dated the 12th 
day of August, 1918, the mayor of the said city authorised and 
required the City Treasurer of the said city to levy on the said 
lot of land and sell the same for such arrears and interest thereon

525
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N.8. according to the provisions of the said city charter, bein
g'.ci" Chapter 174, Acts 1ÎHKI and amendment*. 6. The lot of land
---- was duly and legally sold to the said Frank Fitzgerald, and

IkiMiKiaKY (|nM| ,.oî,veying the said lot of lain! to him duly and legal! 
FiTKirJMi.ii. executed, which arc the matters complained of.”

—rJ The reply of the plaintiff joins issue on paragraphs Hire*
four and five of the defence of the City of Sydney ami attack > 
the warrant and proceedings lending up to the sale, the sal 
itself and the deed, alleging certain specific irregularities an 
defects which it is alleged makes the sale and deed Imd and 
void. This closed the pleadings.

When the case came on for trial the plaintiff very propeib 
moved for judgment on the pleadings and the defendant then 
upon called his witnesses and undertook to establish his defen- 

It will Is* noted that as the pleadings stood the defendant Cii 
of Sydney act up in paragraph three that plaintiff's property 
“is situate within the limits of tin* said City and «Inly assess. I 
on the Assessment Rolls of the said City ami rates for taw 
ami in paragraph 4 the City alleged that “the said lot of Inn I 
was duly rated for rates ami taxes in the year 1916 for the sum 
of Eighteen Dollars ami Kighty-Kight Cents ($18.88) ami th- 
said sum was not paid nor any part thereof."

Issue having been joined on these by plaintiff the burden v s 
on defendant to establish a valid assessment and rating.

This the city, 1 think, failed to do. In order to understand 
the only evidence which it is claimed meets this issue I lin t 
refer to see. 171 of ch. 174 of the Acts of 1903 (which is the 
Act incorporating the City of Sydney) as amended by ch. 
secs. 5, 6, of the Acts of 1906.

That section as amended reads as follows:—
“(1) The city treasurer shall, when directed by the < 

council prepare ami post up in a conspicuous place in his oi 
a schedule of all or any of the real property within the citi 
in respect of which any rates or taxes for any preceding \< ir 
or years are then unpaid. (2) Such schedule shall contain a 
general description of each lot sufficient to identify and |o<Mie 
the same, together with a statement of the amount of iv'-s 
payable ami in arrear in respect thereto. (3) Such ached tile 
shall lie certified ami signed by the city treasurer as corinl. 
ami shall lie entitled ‘Lands in the city of Sydney liable t- be 
mild for rates and taxes.’ (4) Such schedule shall be filed in 
the office of the city treasurer and the same or a copy tlici f 
duly certified under his hand, shall in any court of law in this
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province lx* received as conclusive evidence of the facts therein 
stated in any Niiit or proceeding in which the legality of any pro
ceeding under this Act is questioned. (5) In the preparation 
of such schedule the city assessor shall furnish to the city 
treasurer all the information under his control as to the locality 
and description of the several lots which it is necessary to in
clude in such schedule.”

.lames J. Curry was the first witness called by the defendant "* 
counsel ami I give in full .'ic rc|x>rt of his examination so far 
as it affects the question under consideration.

“(j. You are the city clerk and treasurer of the City of 
Sydney! A. Yes. <j. Ami have been such . . . ? A. Clerk 
'nice incorporation—treasurer since 1912. (j. With regard to 
tins lot in question here—Dominisky ami Fitzgerald— you were 
a»kcd to bring certain papers. Is there a motion of the city 
council ordering you to post up certain properties? A. Yes. a 
motion passed the 21st of March. 1 DlH (Certified copy of Motion 
produced and marked II A.), (j. In olxxiienee to that did you 
l*o>t up the schedule in your office? A. Yes (Schedule produced 
and marked II 11). The item in question—the party assessed 
to is |{. II. McLeod and the date for which taxes were due the 
>car 1916 HOLMS (Copy of item in question on II II to he put 
in). The lot is dcscrilxsl as (jot K A 47, Victoria Road.

It.v the Court : Is that all there was against it ! A. HOLMS, one 
year’» taxes, (j. Do you re mem lier what the amount was for 
which it was assessed f A. No, I don't say I do. According to 
I In- rate I would judge it would lx* alunit $500. Q. Would it he 
assessed for $500? A. $400 or $500. (j. The rate was .'V, ! 
A. No, 2l-_, nr 2*i I think, (j. That schedule 11-11 was duly 
posted up? A. Yes, and copy went to Registrar of Deeds.

It.v the Court: That was 1918? A. Yew, the 9th of April, 
VOS, this was |x>sted up.”

And on cross-examination lie is thus rc|>nrtcd:—
"<J. The taxes assessed against this property. $11, were for 

the year $1916! A. Yes. tj. And the sale procmlings were 
l iken in 191M so that the taxes for 1917 and 191M were paid? 
A. No, I don't think 191M was paid. We started taking pro- 
"1 lings in April, 191M, ami no taxes were due then. <^. I think 
.'"'i told my learned friend that the assessed value in 1916 would 
l»c approximately $500? A. I judge that from the amount 
there. 1 am not just clear whether that $11.88 would lx* full 
tuxes or only a balance, (j. At least the assessed value would 
Ih‘ $500 in 1916? A. $400 or $500 in 1916. (J. And you say

N.8.
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the property sold to the brother of the mayor for $70Î A. $7 • 
I think, (j. You don’t know whether there was a house built on 
it between 1916 ami the time of sale? A. No.”

The charter of the City of Sydney contains elaborate prox 
sions regarding assessments in sees. 92 to 204. The first section> 
from 92 to 170 deal with the appointment of assessors, the prop 
erty liable to and exempt from assessment, the preparation • 
the assessment rolls, and the rules to be followed in making ll 
assessment, the notices to lie given in the publie press ami to I 
personally served on parties assessed, appeals from aseewinvni 
liens for assessment and various other incidental matters, whli
the sections from 171 to 201 deal with sales of land for taxes

The sections regarding assessment require the preparation hx 
the assessors of an assessment roll which has to Ik* completed an-l 
filed with the city clerk on or before a certain date. Section 
110: 4 ‘The city clerk shall on receipt of the assessment ill 
from the city assessor give notice of the assessment : (a) By pul- 
lishing in a newspaper published in the city for two eonseeutix 
weeks beginning with the first issue after the receipt of ll, 
assessment roll a notice in the form ‘D’ in the second schedule 
to this Act; (b) Serving each person . . . liable to be rated 
with a notice in the form ‘E’.”

By sec. 138 the assessment roll when finally passed by 11n- 
Court of Appeal is to be certified by the city clerk and sh ill 
then ‘‘bind all persons assessed in said roll notwithstanding 
any defect or error therein or any irregularity on the part • t 
the city assessor or in respect of making up the roll or in the 
proceedings of the court or any error or irregularity in the 
notices required to be given or the neglect or omission to give 
such notices.”

Section 141 provides for the preparation of a rate book anti 
143 for a notice to be given by the city clerk or the collector 
of taxes to every person rated and this notice has to l>e nerved 
according to the provisions of the Act and to In» in the form in 
the Act.

Section 152 provides:—
‘‘152. In any action brought against a person for tin* rc 

covery of rates or taxes due the city where there is a delVm- 
pleaded, a certifiate in writing purporting to l>e signed by the 
city clerk and verified by affidavit that the defendant 's name 
appears on the rate book of the city for the sum claimed from 
him for rates and taxes, that the said sum has been déniai d 
from him and that the same has not been paid, shall witlmnt



62 D.L.R.] Dominion Law Rlforts. 529

proof of handwriting be prima facie evidence in any court of N-8* 
such rates or taxes being due and unpaid.’1 gtc.

Section 161 provides:—
“161. In any action or other proceeding brought or taken to DoMJJN,HKT 

enforce the payment of any poll tax, or to enforce the payment Fitiokkalo. 
of any rate, the entry of such person’s name on the list of polls ||arj^—, 
shall be conclusive evidence that such person is liable for the 
payment of such poll tax or rate respectively.”

Although our attention was not called to the matter on the 
argument, the usual Act legalising all assessment rolls for the 
year was passed by the Legislature. 1 quote eh. d4 of the Acts 
of 1916 so far as it affects the question under consideration:
“Sec. 2. The Assessment Rolls for the present year . . . 
are hereby legalised and confirmed.”

1 have referred to these particular provisions because they 
shew how important the assessment rolls are and indicate clearly 
the method of proving an assessment.

•Section 167 of the city charter provides that “rates and 
taxes rated or levied in respect to real property shall con
stitute a lien on such real property.”

The sections following 167 shew that the real property asses
sed and no other can be sold for non-payment of taxes.

The City of Sydney had in its defence alleged that the lands 
in question had been “duly assessed on the assessment rolls of 
the said city and rated for taxes” and both facts were put in 
issue by the reply. Neither the assessment roll nor the rate 
hook required by sec. 141 of the charter were produced and they 
were the only legal evidence to prove the issue between the 
parties. Neither the statement in the direct examination of the 
city clerk nor that in his cross-examination amount to proof of 
these issues.

Although the curative sections of the charter of the City of 
Sydney regarding tax deeds is not pleaded our attention was 
called to them and I quote them ; they are secs. 194, 195, and 
1%:-

“194. (1) If the land is not redeemed within the period of
<'iie year so allowed for its redemption, the treasurer shall on 
demand of the purchaser, or his assigns, vr other legal repre
sentatives, at any time afterwards and on payment of two 
dollars, cause to be prepared a deed to such purchaser of such 
land, which deed shall Ik* executed by the mayor and city clerk 
under the seal of the city. (2) Such deed shall be in the form 
of “0” in the second schedule to this Act, and shall par
ticularly and fully describe the land conveyed.

34—62 D.L.B.
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195. ►Such deed shall be conclusive evidence that all th 
provisions of this Act with reference to the sale of land therei 
described have been fully complied with, and that every act an

Domimhky thing necessary for the legal perfection of such sale have bo 
Pitsoebald. duly performed, and shall have the effect of vesting the sa; I

---- land in the grantee, his heirs or assigns, in fee simple, free and
* ' ' discharged from all encumbrances.

196. When any lands are sold for non-payment of rates and 
taxes, and the sale is set aside for any irregularity, the lien 1" 
rates and taxes thereon shall not be thereby discharged, but il 
property may be sold again, unless the rates and taxes ami otlu v 
charges within the meaning of this Act due in respect to tli 
same are paid.”

It is to be pointed out that sec. 195 is an exact copy of il 
clause in the city charter of Halifax at the time when the ca 
of O'ltricn v. Coy swell (1890), 17 Van. S.V.R. 420, was decid' d. 
The present city charter of Halifax has been since chang» I. 
obviously to get rid of sonic of the difficulties raised by tlmt 
decision (Sec sec. 472).

In O’Brien v. Cogswell, 17 Van. S.C.R. 420, the decision • » 
the Court was that the curative provisions in question could < n 
operate to make the deed available to cure defects in the pin 
eeedings connected with the sale and would not cover tic- 
failure to give notice of assessment required before the taxes 
could be imposed.

See also McKay v. Crysler (1879), 3 Van. S.C.R. 4116, mi l 
Whelan v. Ryan (1891), 20 Van. S.C.Il. 65.

The defendants having failed to prove that the property v •> 
duly assessed or rated, which was an issue upon them, must 
fail.

There is also another question argued in the ease which I 
think must lie decided against the defendants and that is il 
description of the property is fatally defective.

The charter of the City of Sydney referring to sales of I I 
upon which the city has a lien for taxes contains various j- - 
visions.

Section 171 provides for the city treasurer posting tip s 
schedule of all real property liable for taxes and requires il t 
the schedule ‘‘shall contain a general description of each ’ t 
sufficient to identify and locate the same. . ,M

Section 175 requires the city treasurer to cause to l»c sn I 
upon the owner, tenant or occupier of each lot on the echedule 
a notice containing a general description of each lot of land, 
the amount of arrears of rates payable in respect thereto. . I

N.8.

8.C.
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certain other information including a statement that such land 
is liable to be sold under the Act for such arrears.

Section 17ti provides that service of such notice “shall In» 
deemed good and suflicient for the purposes of this Act, if the 
same is mailed by registered letter to the last known address 
of such person, or if the address of such person is not known, 
then by leaving the same with the tenant or occupant of such 
lands, or if the same are not occupied then by posting up a 
copy of the notice in some turns place on the premises.”

The clerk says he did not know the plaintiff's address hut lie 
mailed a notice to him addressed “Whitney Pier” which was not 
his last known address, and the letter came back next day un
delivered. Still the clerk did not leave the notice with the 
occupant or post it on the premises.

Section 181 provides for the issue of a warrant by the mayor 
or an affidavit by the treasurer that he has fully complied with 
all the requirements of the Act with respect to any particular lot 
or lots of land sought to l>e sold and “such warrant shall describe 
as nearly as may be the lands thereby authorised to be sold. . .”

Then it is the “several lots of land mentioned” in the warrant 
that are to l>e advertised and sold under sections 182 and 183 
and section 187 requires the treasurer on payment of the pur
chase money to give a certificate to the purchaser “stating dis
tinctly what land has been sold and describing the same."

And then see. 1114 in referring to the deed to be given says that
such deed . . . shall particularly and fully describe the 

land conveyed.”
And 11)."» says “such deed shall he conclusive evidence . . .”
Section 11IÔ is the curative section which I have quoted in 

full in discussing the first question raised in the action.
Now the city clerk swears that in the schedule posted up in 

liis office which is the initiation f the proceedings the name of 
the owner was given as “R. II. McLeod” and the only descrip
tion of the land was “Lot K A 47 Victoria Road.”

That was the only description given in any of the notices, 
warrant, advertisement of the sale and other documents prior 
to the deed. No plan was referred to and there was nothing to 
shew what the mysterious letters K.A. referred to.

When the deed came to be given a new description was in
serted reading: “All that certain city lot or parcel of land 
situate, lying and being in the city of Sydney, in the Island of 
< ape Breton, and is known and distinguished by Lot K.A. 47 
Victoria Road, on the Assessors' plan of the city of Sydney, the 
same appearing to be the property of Evan Domonisko by deed

N.8.

8.C.
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N.s. dated April 30th, 1918, recorded April 30, 1918, and registered
g.C. 8t Sydney in Book----- , Page----- , referring to last registered
----- instrument.’1

v This is the first reference in any of the documents to the
PiTsoKBAi.n. assessors’ plan or to the plaintiff as owner and it will he noted 
ifarrî* ri régence to the owner is “the same appearing to li«

the property of Evan Domonisko . . ,M The book and pair 
are both left in blank.

In the Registrar’s certificate under sec. 172 of the Act tli 
owner’s name is given as Ewan Domanski.” The plaintiff ' 
name apparently is “Ivan Dominiski.”

Sheet K of the assessors’ plan produced at the trial shew■- 
Block A. to refer to one tier of lots only—at least that is I think 
the only inference, but it is argued that it covers all the lots on 
the plan between Tupper St. and the Dominion Coal Co.’s land, 
but admitting this, defendants get no further because there is 
no Lot 47 anywhere on the plan within those bounds or els< 
where. There are lots numbered to 46 but no lot numbered 47. 
Then it is argued that there is an unnumbered lot on Victoria 
Road which must be said to be 47 l>ecause it is the only un 
numbered lot on that street. If we arc to give to the reference 
to Block A on the plan a different meaning from what it 
obviously bears, i.c., to one tier of lots only, then I can see no 
reason why we should not say that Lot A refers to all the lots 
on that sheet and if it is read in that way there are a number 
of unnumbered lots on Victoria Road—there arc also other un 
numbered lots in Block A even interpreted as defendants would 
ask us to interpret it, and again the street number of the house 
on the lot in question is 502, not 47. Any one reading th< 
notice of sale would no doubt understand the 47 to be the 
street number.

Assuming that the curative section covers the irregularities 
referred to prior to the deed and even assuming that the deed 
can give an entirely new and different description from that con 
tained in all the documents leading up to the sale the description 
in deed must “particularly and fully describe the land.” It 
is only such a deed which the statute makes conclusive evidence 
and there is no such deed in this case.

In Black on Tax Titles, p. 407, I find it stated on the 
authority of Curtis v. Brou n County, 22 Wis. 167, that “a tax 
certificate and deed of lots of specified numbers in ‘Arndt's 
Addition,’ etc., which do not exist are invalid although the 
same town has another addition called ‘Arndt’s Second Ad-li-
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lion’ which contains those numbers ; and parol evidence is not 
admissible to shew that the second addition was meant.”

The trial Judge found the description insufficient, and I agree 
with him.

For these reasons I would dismiss the appeal with costs.
Rvrhell, J.:—In this case it appears that a property worth 

4 or 5 hundred dollars in the City of Sydney has been sold for 
a tax bill of 11 or 12 dollars, the owner being at the time of 
the sale a prisoner in Dorchester penitentiary. The trial Judge 
deemed it doubtful whether the provisions of the statute as to 
service upon the defaulting tax payer had been duly made, but 
the decision proceeds upon the ground that there was no 
adequate description of the property iu the advertisement pur
suant to which the sale was made. The only description given 
is “Lot K.A. 47 Victoria Road,” which is also the description 
given in the warrant signed by the mayor. It is explained that 
the letter K. refers to the sheet, and the letter A. to the block, 
un the assessors’ plan of properties assessed in the City of 
Sydney. On that plan there is no lot numbered 47. But even 
if there were, the statute would not have been complied with 
by such an advertisement, following upon the warrant under 
which the property was advertised to be sold. The person 
proposing to bid could not determine from this information what 
property he was going to get for his money, or whether he would 
get any identifiable property at all.

It is needless to enlarge upon the necessity of some description 
which will enable purchasers to understand what they are buy
ing. In the absence of such a description the sale can only 
result, as it has done in this case, in the utter sacrifice of the 
property of the defaulting tax payer. I think this objection to 
the tax-sale proceedings is fatal. The description in the deed 
might possibly or even probably be made applicable to the 
property intended to be sold and purchased by admissible evi
dence to connect its terms with those of the deed under which 
the plaintiff purchased the property. But that does not cure 
the fatal defect in the proceedings under which the plaintiff has 
been deprived of his property.

The curative sections relied upon by the defendant are so 
fully dealt with in the opinions of their Lordships, the Chief 
Justice and Mcllish, J., that I need not say more than that they 
do not cure the defects referred to. *

Chisholm, J., concurred with Harris, C.J.
Hellish, J.:—The plaintiff alleges that he is the owner of 

certain lands in the city of Sydney conveyed to him by deed

N.8.

8.C.
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dated April 30, 1918, and therein described ; that the defendai 
city by deed dated October 31, 1919, wrongfully purported 1 

convey said lands to the defendant Fitzgerald who wrongful! 
went into possession under said deed.

Accordingly, plaintiff claims possession and a déclaratif 
setting aside said deed to Fitzgerald as illegal and void.

Defendants allege that the deed to Fitzgerald was regular! 
given on a tax sale duly held to realise the amount of tax- 
assessed on said property for the year 1916 and amounting i 
$11.88.

Issue is joined on this defence and on the trial some atteint 
was made to prove the assessment on this property for the ye 
1916. 1 think the attempt failed. The assessment roll was n 
produced. This roll is “legalised and confirmed” by ch. 34 
the Acts of 1916. Rut it would not appear that the prop.i 
in (piestion was assessed on this roll, which was not put 
evidence.

It is rather to be inferred from the evidence respecting ll 
contents of the roll which was adduced (and which I think v.i-
inadmissible) that there was no property on the roll which <.... t
reasonably be identified with that described in the statem. 
of claim.

It follows that under the authority of O’Brien v. Coy su 
(1890), 17 (’an. K.C.R. 420, this appeal must be dismissed \\ 'h 
costs and the judgment of the trial Judge in favour of the pin < 
tiff affirmed. Appeal dismiss» I.

MelVKB v. TAMMI.

Ontario Supreme Court, Appellate Division, Meredith. CJ.< 
Riddell, Latehford, Middleton, and Lennox, JJ. June £.1, IP!I

Master and 8m-ant ($ V—340)—Workmkx'n Compensation \ r 
(Ont.)—Inji-hv in covbne or employment—Claim maim »k 

COMPENSATION TO WORKMEN'S BoAND—ACCEPTANCE or PT.BIOI- l 
payments—Action in own name aoainht tobt-feahok i 
MISSION OF BOABD NOT OBTAIN!»—RlOIITS OF PABTIEB.

A workman who Is Injured In the course of his employment -I 
vho makes a daim I itlea to the Workmoa
under the provisions of the Workmen's CoM|>ensatlon Act. I 'll 
(Ont.), ch. 15, and receives periodical payments from the B 
until the surgeon re|»orts that the wound is healed, is not bin I 
by sec. » of the Act from recovering further compensation n n 
action In his own name against the tort-feasor, although n< 
rangement Is made with the Board allowing him to bring I' 
action. The Judgment should declare that the amount recov d 
shall enure to the benefit of the Workmens Compensation B< d
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and be puyuble to the Board to be applied first In recouping It the 
money already paid for comiiensatlon and secondly In applying 
the surplus, as the Act directs.

[Toronto K. Co. v. Hutton (1919), GO D.L.K. 785. G9 Can. 8.C.R. 
413, affirming 49 D.L.R. 216, 45 O.L.R. 550, applied.]

Action by a carpenter to recover damages for personal injuries 
sustained by reason, us the plaintiff alleged, of the negligence of 
the defendant, a labourer.

The judgment appealed from is as follows :—

January 29,1921. Ohdk, J.:—'The plaintiff, who is a carpenter, 
seeks to recover damages from the defendant, a labourer, for 
injuries sustained through the alleged negligence of the defendant.

The defendant denies that he was negligent, alleges contribu
tory negligence on the part of the plaintiff, and also sets up 
(hat the plaintiff filed a claim with the Workmen’s Compensation 
Hoard, and has recovered full compensation from the Hoard, and 
is thereby barred from bringing this action.

The plaintiff was in the employ of the AlgomaConstruction 
and Engineering Company Limited, which was erecting buildings 
at Sault t^te. Marie for the Algoma Steel Corporation. Among 
these buildings was one with a length of about 150 feet, a width 
of al)out 40 feet, and a height of about 40 feet. The building was 
to l>c constructed of reinforced concrete, and on the 19th July, 
1918, the day when the accident happened, the building was in 
skeleton form, the upright columns being in place and the eross- 
Iteams more or less completed. Otherwise the building was almost 
wholly open at the sides and ends and to the sky. The defendant, 
who is a Finlander, was engaged that day, with some other men, 
upon the upper portion of the structure, in bolting certain portions 
of the iron-work together. About 1 p.m. the plaintiff was taken 
off some work elsewhere at the plant and commenced work with 
some other men at a point along one side of the building in making 
f<>miB for the cement-work. He had been working about two hours 
ut this and had been moving about with the others, going at times 
for a few feet inside the frame-work of the building. The defend
ant had come down from the top at noon for his dinner, and did not 
return to the top of the building immediately afterwards, being 
engaged upon some other work for some tinu. About 3 o’clock 
the work on that part of the upper portion upon which the defend-

Ont.

Ap|>. Dlv.

Tammi.
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Out.

App. Dlv. 

Mclvu 
Tammi.

ant had boon engaged in the morning was finished, and the 
defendant went up the ladder to throw down his tools. It wo 
the practice, when the work on any portion of the building was 
completed, to throw the tools down to the ground from above 
first calling out, “Watch out below." The defendant says that 
he saw the carpenters working beside the building when he wem 
up the ladder. He did not tell them he was going up to throw 
down the tools. When he got to the top he picked up a wrench 
and, seeing no one below, after railing out, “Watch out below 
threw the wrench down. At that moment the plaintiff stepped 
out from behind a lieam and was struck on the head anil badly 
injured.

The plaintiff says he heard no warning shout, and there i 
no reason to doubt his word in this respect. He would hardly 
have walked deliberately into danger. It may be that, having 
just come on the work two hours liefore, his minil was not alert 
and he may have failed to hear the defendant's warning shout 
>r, what is more likely, may have failed to understand it. 'I In 
defendant gave his evidence through an interpreter, and whatevn 
knowledge of English he has is limited. Ilis pronunciation in 
the words “watch out below" was distinctly foreign, and it i 
doubtful if the shout, apart from its tone, would have conveyed 
much meaning to a man below. It seems to lie the common 
practice to throw tools down in this way, but a contractor call» ! 
for the plaintiff said that they should always be thrown outward 
and in such a way as to fall clear of any men below and not I» 
merely dropped. The defendant was ap|>nrcnt!y doing w hat »a 

customary withthegangof men withwhom he was workingand with 
the approval of his foreman and there may lie some excuse for 
what he did. Hut what happened is an example of the car' 
lessness which seems to be inevitable in the carrying on of wnr 
of this ,dnd, with numerous gangs of men, each engaged U|hiii 
its own branch of the work, and heedless of what the others an 
doing. There was evidence that others were injured in the sen., 
way both liefore and after the accident to the plaintiff, and that 
one man had been killed in this way before this accident.

Whatever excuse there may be for the defendant’s followii- 
thc practice, I cannot see how he can escape the charge of ncgli 
gence. Whatever the practice or the orders may be, it must I»
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negligence to throw a heavy tool from a height of 40 feet when 2_Ül 
there is the slightest risk of hitting some one. Merely shouting App. Dlv.

Watch out below” in a perfunctory' way, and then throwing Mclvr.* 
down the tool, without first being sure that every' man to whom ^ ' 
the warning is given has heard the warning and is in a position of 'MM,‘ 

safety, cannot be sufficient Under the circumstances there was 
a duty cast upon the defendant to take care to avoid the very 
thing which happened here. The defendant cannot be regarded 
as a mere machine and not rt*sj nuisible, merely because he obeys 
<i-rtain orders or follows a certain practice. The only answer to 
the charge of negligence under these circumstances would be 
either contributory negligence on the |wrt of the injured |K*rson, 
or that the risk of lieing hit was voluntarily taken by him. In 
this ease there is no evidence to support the defence of contribu
tory negligence, nor is it suggested that the plaintiff knew any
thing about the risk, so there is no room for the application of 
the maxim volenti non fit injuria.

There remains to be considered the effect upon the plaintiff's 
IHisition of his having accepted compensation from the Work
men's Coni|)ensation Board. The defendant relies upon sec. 9* 
of the Workmen's Com pensât km Act, 4 Geo. V. ch. 25, as in 
effect barring the injured person from setting up any further 
claim if he elects to claim compensation from the Board or from his 
employers. So far as the defendant is concerned, I think this ques
tion is settled by the judgments of the Ap|>ellatc Division and of 
the Supreme ( ourt of ( 'anada in IIutton v. Toronto II.W. Co. (1V19),

*9—(1) Where an accident happens to a workman in the course of Ids 
employment under such circumstances as entitle him or his dc|Hndunts to 
an action against some person other than hi* employer, the workman or hi* 
dependants if entitled to compensation under this Part may claim such com
pensation or bring such action.

i'Ji If an action is brought and leu* is recovered and collected than the 
"unt of the compensation to which the workman or his dependants are 

" Miled under this Part the difference between the amount recovered and 
collected and the amount of such compensation shall be payable us com|K-nsa- 
tion to sueh workman or hi* dependant*.

oil If the workman or his de|>cndants elect to claim eomiiensatinn under 
'I n- Part the employer, if he is individually liable to pay it, and the Board if 
Un compensation is payable out of the accident fund, shall l>e subrogated to 
'I - unlit* of the workman or his dependants and may maintain an action in 
In- "r tlieir names against the fierson against whom the action lies and any 
Him recovered from him by the Board shall form part of the accident fund.

f-t) The election shall lie made and notice of it shall be given within the 
time and in the manner provided by section 7.
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unt- 45 O.L.R. 550, 49 D.L.R. 216, and Toronto It.W. Co. v. Hutto, 
App. Mr. (1919), m Can. MUL 413, W D.L.R. 785. There are eert 
Mclvrii things lacking in this case which were present in the IIullon ca
_ 1 to which I ought to refer, but which do not, in my opinion, coii-
Tammi. . . , , ,

stitute any distinction between the two eases so far as to
application of the principle laid down in the llutton case, as 
it affects the defendant, is concerned.

In the present case the only evidence as to what has taken 
place between the plaintiff and the Workmen's Compensation 
Hoard, is that on the 5th August, 1918, he made a claim for com 
pensation upon the form provided for that purpose, which, with 
the surgeon's first report, went to the Board. Upon that hr 
received $45.06 compensation to the 9th August, 1918. Tin 
was followed by periodical reports from the surgeon, and further 
periodical payments were made by the Board up to the 28th 
November, 1918, when, upon the report of the surgeon that tin 
plaintiff's wound was “soundly healed,” he received a final pa> - 
ment from the Board, the aggregate amount paid to the plaintif: 
being $256.47, and in addition the Board paid for medical services 
$72.50. There is no evidence that the plaintiff, in addition to Hi 
claim for compensation, signed any formal notice of election such 
as was done in the Hutton case, but I cannot see that this is 
essential. The making of a claim for compensation is in itself 
an election to claim compensation, so far as the Compensation 
Board is concerned. If the injured person prefers not to claim 
compensation, then he may proceed with his action against the 
person (other than his employer) liable for the injuries. And in 
the present case there has been no arrangement with the Com
pensation Board allowing the plaintiff to withdraw his election 
and proceed with this action against the defendant, such as wn- 
made in the Hutton case. But, as I understand the judgments 
in the Hutton case, these are matters between the Board and the 
plaintiff, with which the defendant is not concerned. So long as 
he is not harassed by having to defend two actions, he cannot 
complain. As stated by Mr. Justice Hodgins in the Hutton ease, 
45 O.L.R. at p. 562: “The situation created by the election 
spoken of in the statute and its consequences casts no additional 

.burden upon the wrongdoer, nor one which differs in any way
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from that which he has brought on himself by his wrongful act. 
He has no concern with the dealings of the Hoard and the claim
ant; and, unless he is prejudiced, he has no right to complain. 
In this case the respondent's cause of action is not divested; it 
exists still in him, but, if enforced by him, it must be for the 
benefit of the Board if lie has signed an election.” This opinion 
is expressly adopted by the Supreme Court of Canada. So that, so 
far as this defendant is concerned, it is immaterial whether the 
carriage of the action is in the hands of the plaintiff or in those 
of the Compensation Board.

There is, however, this distinction between this case and the 
Ilutton case. There the action was brought by Hutton with the 
full knowledge and apparent sanction of the Board. While the 
view held by Anglin, J., that the proceedings should be 
stayed until some further authorisation was obtained from 
the Board, was not adopted by the other Judges of the Supreme 
Court of Canada, that was because the question of the plaintiff’s 
authority to sue was not open to any objection on the part of the 
defendants. But, if the fact that the plaintiff has elected to 
claim compensation from the Board is brought to the notice of 
the Court, is the Court to do nothing to protect the Board? 
Couneel for the plaintiff here concedes that the Board is entitled 
to the benefit of any judgment which the plaintiff may recover 
against the defendant, and that any moneys payable thereunder 
shall be paid to the Board, in accordance with sec. 9, sub-sec. 3, 
of the Act. This is of course clear from the section and from 
the judgment in the Ilutton case. But is a man whose claim 
against the wrongdoer has passed to the Board, to be permitted 
to launch an action and proceed to judgment for the benefit of 
the Board, but without its sanction or approval, merely because 
under the law of subrogation the Board's rights against the 
wrongdoer arc enforceable in the claimant’s name? If so, then 
he may consent to a judgment to the prejudice of the Board or 
to a dismissal of the action. I do not think the Hutton case goes 
quite that far. Under the circumstances, I think that, before 
the judgment is entered, notice should be given to the Board so 
that they may either adopt the judgment or take such other 
course as they may be advised.

As to the damages sustained by the plaintiff, he has undoubted-
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ly suffered more than the amount allowed him by the Compensa 
tion Board. That allowance in no way compensates him for h 
pain and suffering. The allowance ceased on the 28th November, 
1918, on the surgeon’s report that the wound in the head wa 
“soundly healed.” The only physician called at the trial—not 
the physician who reported to the Board—says that the plaintiff ' 
physical condition has been impaired since the accident. Hr 
says he could not advise the plaintiff to work at a height, and 
that the pain in the head which the plaintiff says follows his attempt 
to lift any heavy weight may be due to the injury. He also 
suggests the possibility of what he terms “Jacksonian epilepsy 
The plaintiff is 50 years of age. He says he has lost weight since 
the accident, which he has never regained. His memory is not 
as good and he has lost confidence in himself. The plaintiff was 
steadily employed after he returned to work in November, 191\ 
until March, 1919. He then went to Rochester, Minnesota, to 
consult the Mayo Brothers about his head, and after his return 
his work was more or less irregular. He says that this was to 
some extent due to his condition. It was also partly due, 1 think, 
to labour conditions. But it is established, I think, that tin* 
plaintiff has sustained some permanent damage for which hr 
ought to be compensated. He might, perhaps, have obtained 
further compensation from the Board, had he seen fit to follow the 
matter up, but that is, of course, of no consequence here. On tin 
whole, and applying the best judgment that I can to the circum
stances, I think the plaintiff’s damages may be fixed at $1,000, 
and I direct judgment to be entered for the plaintiff for that 
amount and the costs of this action. The judgment will declai 
that it shall enure to the benefit of the Workmen’s Compensation 
Board and that the moneys shall be payable to the Board, to be 
dealt with under the provisions of sec. 9 of the Act, that is, fir.-t 
in recouping the Board the $250.47 and the $72.50 already paid 
for compensation and medical services, and secondly by applying 
the surplus as the Act directs.

The entry of the judgment will, however, be stayed in order 
that notice thereof may be given to the Board. If after such 
notice the Board, within 14 days, either state that they are willing 
to adopt the judgment, or do not take Heps to intervene for the
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purpose of asserting their position, then the judgment will be 
entered as directed above.

Grayson Smith, for appellant.
T. P. GaU, K.C. for resixmdent.

June 23. The judgment of the Couit was readby Middleton, 
J.:—We are all of the opinion that the appeal should Ik* dismissed. 
The decision in the Hutton case, supra, is a conclusive answer to 
the appellant’s contcntio; s.

Appeal dismissed with costs.

POINTER v. ROBIN HON & POINTER.

Alberta Supreme Court, Appellate Division, Stuart, Heck, Ives, 
Hyndman and Clarke, JJ.A. December 2j, 1921.

Sale (§ IIA—28)—Of iiorser at public auction—Warranty as to 
ages—Breach of warranty—Re-sale immediately by pur
chaser AT ADVANCED PRICE—No DAMAGE FLOWING FROM BREACH—
Right to recover purchase price.

A vendor at a public auction is entitled to recover the purchase 
price of horses sold although he falsely represents the ages of the 
horses he sells and breaks a warranty as to their ages which he 
made when selling, where no damage flows from the breach of 
warranty, the purchaser having immediately re-sold the horses to 
a third party at an increased price and without warranty or mis
representation and being at the time of such sale entirely satisfied.

[See Annotation: Sale of Goods, Representations, Conditions 
and Warranties, 58 D.L.R. 188.]

Appeal by defendant from the judgment of a District Court 
Judge in an action to recover the price of two horses sold to 
the defendant. Affirmed.

Frank Ford, K.C., for appellant.
W. II. Odell, K.C., for respondent.
Stuart, J.A., concurs w’ith Clarke, J.A.
Reck and Hyndman, JJ.A., concur with Ives, J.A.

Ives, J.A.:—This is an appeal from the judgment of Lees, 
R.C.J. A first examination of the judgment, without reading 
the evidence, would lead to doubts of its correctness. A plain
tiff is found to have been guilty of falsely representing the ages 
of two horses which he sells and of breaking a warranty as to 
their ages which he made when selling, yet he succeeds in re
covering a judgment for the purchase price.

Robinson bought these horses at an auction sale for $415,
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giving his promissory note therefor, lie bought for the pu 
pose of re-selling, and within an hour or so of the purchase and 
at the same place he privately sold them to one Lafonde. Tl 
evidence of Robinson as to the sale to Lafonde is as follows:

“Q. You had some negotiations the same day with Alix , 
LafondeTell us about that? A. Albert, well, Mr. Lafoml 
came along just after the sale (i.c., the auction) was over and I 
says,41 have got a good big team, just what you want, ’ so we went 
along to the barn and I shewed them to him and asked him whai 
he thought of them. He said they looked to be a good team 
and he asked me what I wanted for them and I told him $450 
and he said he guessed he would take them at that. Q. Yo 
A. There was no arrangement made as to how it was to be paid, 
note, cash or anything, and he took the team home that night.

From this it will be seen that Robinson re-sold at his own pri< 
and was entirely satisfied, and upon the evidence the trial dud 
has found rightly I think that the sale to Lafonde was without 
warranty or mis representation.

What occurs after the sale to Lafonde cannot be construed 
as repudiation by Robinson of the purchase by him from tin* 
plaintiff or by Lafonde of his purchase from Robinson.

In December following the sale in October Lafonde made his 
promissory note for $450 antedated to the time of purchase an l 
bearing 8% interest. This note was accepted by Robinson and 
retained for about a month as settlement. At the end of this 
time Robinson and Lafonde met and after some discussion 
Robinson released him from the sale but Lafonde kept Un
horses and continued to use them for some months when on* 
of the horses died.

Undoubtedly Robinson was not damaged by the plaintiff. It’ 
he has lost it has been under a contract with Lafonde for which 
plaintiff’s conduct is in no way responsible. No damage flows 
from the breach of plaintiff’s warranty.

I w’ould dismiss the appeal with costs.

Clarke, J.A..—Appeal by defendants from District Court 
of Wetaskiwin in favour of plaintiff upon a promissory noie 
and dismissing defendants’ counterclaim.

The defendants in their statement of defence admit the mak
ing of the note sued upon and non-payment thereof but ask, 
by their defence and counterclaim, to be relieved from payment 
and for rescission of their agreement or for damages by reason 
of fraudulent misrepresentations or in the alternative for breach 
of warranty on the part of the plaintiff in connection with the
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sale of a team of horses by him to the defendant Robinson, for 
the purchase price of which the note sued upon was given. The 
defendant Pointer joined in the note as surety for his co- 
defendant.

By reason of the dealings with the horses by the defendant 
after learning of the misrepresentations and as the parties can
not be restored to their formed positions, one of the horses hav
ing died and the other having been sold, 1 do not think it a 
case for rescission.

The trial .1 udge has found that the plaintiff fraudulently 
represented the horses to be of the ages of 8 and 12 respectively, 
whereas in fact they were at least each three years older.

lie holds, however, that the defendants are not entitled to 
damages by reason of having sold the team for $400, a price 
greater than the purchase price of $415, and he awards the 
plaintiff the full amount of the purchase price represented by 
the note sued upon and dismisses the defendants’ counterclaim.

On the same day as and shortly after the purchase of the 
team by Robinson he re-sold them to one Lafondc without any 
warranty as to age. llis own words are:—“I told him l would 
sell him the team the same way that 1 bought them from J. R. 
Pointer, eight and twelve years old. I had never seen the team 
before and I couldn’t say whether they were any older or not. 
I sold them just the same way I bought them from him.”

Both of them believed the ages to be 8 and 12 years. Shortly 
afterwards, on learning of the greater ages of the horses and 
failing to get any reduction in price from the plaintiff, La fonde 
refused to pay for them, but upon being threatened by a letter 
from Robinson’s lawyer, he gave his note in settlement, payable 
in three years, but shortly after that he told Robinson he would 
in it pay, and Robinson decided to take the team back and gave 
La fonde his note back.

The trial Judge was of opinion that Robinson was not in law 
bound to receive the horses back, and therefore that he sustained 
no damages for which he could hold the plaintiff responsible. 
Thus the guilty party escapes by the circumstance, accidental, 
so far as he is concerned, that Robinson had this transaction 
with Lafonde and Robinson is punished for yielding to the 
dictates of the law of morality and good conscience and can
celling the transaction which, if enforced, would have wronged 
Lafonde. I am unable to agree with this result or the reasons 
therefor.

In most cases where there has been a re-sale in an open market
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the price obtained is pretty good evidence of the value of tin- 
article, but it is only because it affords some evidence of valu- 
that it has any bearing on the transaction. It is not tin- 
measure of the purchaser’s damages, and where, as here, tin- 
selling price to Lafonde was based upon the belief of the ag< > 
being 8 and 12, that price is of little assistance in arriving at 
the actual value of the horses. That must be ascertained other 
wise in order to get the correct measure of damages. In my 
view of it, it is quite immaterial whether or not Robinson was 
liable or not to rescission of the transaction with Lafonde or in 
fact whether or not the transaction was rescinded, so far as tin- 
plaintiff’s liability for damages is concerned. I do not think 
the transaction with Lafonde in any event should under tin- 
circumstances be treated as a re-sale.

There is some support for the view taken by the trial Judge 
to be found in Kerr on Fraud and Mistake, 5th ed. At p. 430, it 
is stated that in actions of deceit the measure of damages is tin- 
difference between the actual value of the property and its value 
if the property had been what it was represented to be, and ut 
pp. 431, 432, this statement appears, “when the purchaser has 
sold the property at a profit he can recover no damages, al
though he has failed to realise the profit he could reasonably 
have expected if the represenations had been true, and tin- 
authority cited for this proposition is Rosen v. ‘Lindsay (1907 
17 Man. L.R. 251.

But in the light of subsequent decisions of higher authority 
binding on this Court, the foregoing statement of the law in tin- 
Manitoba case cannot be considered to be authoritative as a 
general rule of law, although on the facts of that case it may 
have led to the proper conclusion.

In Bainton v. Ilellam (1920), 54 D.L.R. 537, 60 Can. 8.C.R. 
325, the authorities are reviewed and the result stated to be 
that in case of breach of warranty the purchaser is entitled to 
recover as damages the difference between the market value of 
the goods received and of those which should have been supplied 
—the price obtained at a re-sale merely affords some evidence 
of the market value.

In Slater et al v. Hoyle, [1920] 2 K.B. 11, the same question is 
dealt with at length by the Court of Appeal.

Warrington, L.J., says at p. 18:—
“The purchaser here has received inferior goods of smaller 

value than those he ought to have received. He has lost the 
difference in the two values, and it seems to me immaterial that



62 D.L.R.] Dominion Law Reports. 545

by some good fortune, with which the plaintiffs have nothing to 
do, he has been able to recoup himself what he paid for the 
goods. If the goods had been of the quality contracted for he 
might have sold them at a higher price and made a profit. In 
truth, as I have already pointed out, in the class of case we are 
dealing with, the contract price does not directly enter into the 
calculation at all.”

And Scrutton, L.J., says at p. 25:—
For these reasons I think that Greer, J., was right in dis

regarding the fact that the buyers, for reasons we do not know, 
were able to deliver inferior goods under their sub-contract 
without having to pay damages, just as he would have been 
right in disregarding the fact if they had to pay larger damages 
than the difference in market value.”

I think the principles enunciated in the above cases are ap
plicable to the facts of the present ease and that the defendants’ 
damages should be assessed at the difference between $415, the 
sale price, and the actual value on October 30, 1919, which is 
difficult upon the evidence to arrive at with any degree of 
precision. I think $150 a fair sum to allow for the value of the 
horses and that the defendants are entitled to recover for 
damages on the counterclaim $265, to be set off against the note 
sued upon as of October 30, 1919, the net result being that I 
would set aside the plaintiff’s judgment and in lieu thereof 
would give the plaintiff judgment for $150 with interest at &*/, 
per annum from October 30, 1919, until March 3,1921, the date 
of the judgment below. I would allow him the costs of the 
action up to the statement of defence and the costs of entering 
the said judgment of March 3, 1921, and allow the defendants 
their costs of the action subsequent to and including the de
fence and counterclaim, all to be taxed under column one of the 
tariff. The balance, if any, in favour of the plaintiff to bear 
interest at 8% per annum until the date of the judgment of 
this Court. I would give the defendants the costs of the appeal, 
also to be taxed under column one, to be offset against any 
balance there may be remaining due to the plaintiff to the 
extent thereof and the amount remaining unpaid to be re
covered from the plaintiff. If the parties cannot agree upon 
the necessary computations, the same to be settled by the Dis
trict Court Clerk at Wetaskiwin.
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Appeal dismissed.
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N.8. TOOK v. KHAW.*

S.C. Arova Scotia Supreme Court, Harris. C.J., Chisholm and Mellish,
December 2.1, 1921.

Pleading (§ HID—825)—Application for final judgment vndf.ii 
Order XIV., Rule I., Supreme Court Rules of Nova Scotia 
Affidavit stating that in plaintiff's opinion there is no 
defence—Sufficiency of—Affidavit not going to whom
CLAIM ENDORSED ON THE WRIT.

An affidavit which states that in plaintiff's opinion the defendant 
has no defence to the action, sufficiently complies with O. XIV., It. 
I„ of the Rules of the Supreme Court of Nova Scotia which re
quires him to state that in his belief there is no defence to the

It is not necessary in order to comply with the rule that the 
plaintiff's affidavit should go to the whole claim indorsed on the 
writ, and he may later reduce the amount of his claim and accept 
judgment for a lesser amount.
* Leave to appeal to the Supreme Court of Canada refused, January 

28, 1922.

Appeal from the judgment of Russell, J., in favour of plain 
tiff in an application on the part of plaintiff for leave to siim 
final judgment against the defendant Shaw under O. XIV, R. 
1 of the Rules of the Supreme Court of Nova Scotia.

Order XIV., R. 1, provides that where the defendant appears 
to a writ of summons specially indorsed under O. III., R. 5, the 
plaintiff may, on affidavit made by himself, or by any other 
person who can swear positively to the facts, verifying the 
cause of action and the amount claimed (if any), and stating 
that in his belief there is no defence to the action, apply to a 
Judge for liberty to enter final judgment for the amount so 
indorsed . . . and costs.

Appearance was entered for the defendant Shaw and no de
fence was delivered.

A concurrent w’rit was issued for service out of the juris
diction on the defendant La Salle who was a United States 
citizen and resident in Philadelphia.

The facts are fully stated in the judgments.
J. B. Kenny, K.C., for appellant.
L. A. Forsyth, for respondent.
Harris, C.J. The plaintiff sued to recover wages due under 

a contract, and money loaned. Shaw, one of the defendants 
served with the specially indorsed writ, appeared and there was 
a motion for judgment under O. XIV. before Russell, J., at 
Chambers, w’hich was granted, and there is an appeal.

It is clear from the affidavits that there is no defence to the
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action on the merits and defendant’s counsel based his con- N.s. 
tentions not upon a defence being disclosed but upon the afti- 
davit of the plaintiff which he contended was insufficient.

One ground of insufficiency urged was that it was not suf- (<H,K
fieient for plaintiff to say that “In my opinion the defendants suxw.
have no defence to this action, etc., as the rule requires it to be 
stated “that in his belief there is no defence.”

In vol. 1 of Words and Phrases Judicially Defined, at p. 740, 
“opinion” and “belief” are stated to be synonymous, and it 
is said that “where the statute requires an affiant to state 
that in his belief there is reasonable cause for granting a writ, 
his affidavit that in his opinion there is such ground is sufficient.
“The nice philological distinctions between the words ‘opinion’ 
and ‘belief’ are too subtle and refined to form a basis on which 
to ground substantial justice.” Day v. Southwell (1854), 3 
Wis. 657, at p. 661.

In Manning v. Moriarty (188)1), 12 L.R. Ir. 372, the Queen’s 
Bench Division in Ireland had to consider an objection to an 
affidavit under O. XIV., R. 1, which stated that plaintiff was 
“advised and believed.” The argument was that this might 
mean that plaintiff only believed because she was advised, but 
the Court held the affidavit sufficient.

“While “opinion” may not be the exact equivalent of “be
lief” in all cases I cannot see any distinction here, and I think 
the affidavit is sufficient compliance with the rule and the 
objection fails.

Another argument was that the plaintiff's affidavit did not 
comply with the rule because it did not go to the whole claim 
indorsed on the writ. I do not think it is open to this objection, 
and the case is not affected by the fact that the plaintiff, later, 
reduced the amount of his claim and accepted judgment for a 
lesser amount.

There is no “triable issue,” as it has been expressed in 
some of the cases, and the defendant’s contention are not based 
on merits or substance.

I would dismiss the appeal with costs.
Chisholm, J., concurred.
Mlllish, J.:—This in an action begun by specially endorsed 

writ.
The statement of claim is as follows
“The plaintiff’s claim is against the defendants formerly 

carrying on business in co-partnership under the firm name of 
LaSalle Stock Co. for salary payable by the defendants to plain-
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N.8. tiff for work done and services rendered by the plaintiff as
gc treasurer or accountant for the defendants at their request.
—i-1 Also for money paid by the plaintiff for the defendants at their
Cook request, for expenses of said plaintiff while engaged as such
Siuiw. treasurer or accountant. Also for money loaned by the plaintiff

to the defendants at their request under a written agreement 
Meiiish, j. (iated the 20th day of April, A.D. 1921, under and by which the 

said defendants agreed to pay to said plaintiff said salary and 
expenses and to repay the said money so loaned in American 
funds.’1

Particulars.
Dr.

To 5 weeks salary as above from May 22nd, 1921, to
June 25th, 1921 __________________________ $500.00

To expenses paid ..._........______-____ ..................______ 45.0(1
To money loaned ............................................................ 500.00

$1,045.00
To exchange on do. .....________________________ 156.75

$1,201.75

150.00

The plaintiff claims payment of $1,051.75.
The defendant Shaw appeared in the action am plaintiff 

moved before Russell, J., under O. N1V. for gment nut- 
withstanding appearance.

In support of the application the plaintiff made an affidavit 
shewing that he was engaged by the defendants who were co
partners in a theatrical business as their treasurer and account
ant, that he served them as such in the United States, and that 
there is due him from defendants in respect of such service at 
the rate of $100 per week and for expenses $362.25. This 
affidavit also states that he loaned defendants $500, no part of 
which has been repaid. Deponent further states “In my opinion 
the defendants have no defence to this action but the appearance 
has been entered for the purpose of delay only,” and that the 
defendants arc justly and truly indebted to him in the sum of 
$1,019 in respect of the matters alleged in the statemm t of 
claim herein.”

Cr.
1921
Jly. 12 By cash on account __
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There are several exhibits to the plaintiff’s said affidavit, not- N.B. 
ably the hiring and loan agreement endorsed with a receipt ^ 
in the following terms:—

“Received from Lisgar D. Cook (the plaintiff) the said sum Cook 
of five hundred dollars in American funds. Halifax, N.S. suxw 
April 30th. 1921. F. A. Shaw.”

Also the following the letter: McU,8h-
‘‘June 18, 1921.

To Mr. L. D. Cook :
Under present circumstances and considering our monetary 

loss I beg leave to give you one week’s notice of which this letter 
will serve.

As you know, we, under our new contract, have no place for 
you as according to your contract at the present time. I, as 
manager, however, hand you $32.75 back salary and expenses 
to Binghamton, leaving a balance of $431.75 due you, plus 
$45.00 expenses.

The company also agrees to send you in American funds per 
week until your past salary is paid. The balance of money 
loaned to the company by you to become due and payable at 
the termination of your contract with us, namely, the 23rd of 
August, 1921.
Witness. Richard LaSalle, for LaSalle Players.”

Subject to what may be said as to the sufficiency of the plain
tiff’s affidavit under O. XIV., if the statements contained in it 
are true, the plaintiff apparently would be entitled to judgment 
for the amount sworn to, viz., $1,109, which is $32.75 less than 
the amount claimed on the writ, which does not take into account 
the payment of $32.75 paid plaintiff on account of salary and 
expenses and referred to in the above letter, and the Judge 
seems to have been of that opinion and he expressly finds “that 
the amount of Canadian money that the plaintiff had to part 
with on a given day to procure the $500 which he loaned to 
the defendant on that day is in the nature of a liquidated de
mand.”

In passing it may be noted that there is no specific evidence 
what that amount was; the receipt shews that it was not 
Canadian money at all but American funds that was loaned and 
there is no specific evidence to shew the rate of exchange at the 
date of the judgment.

Notwithstanding the foregoing, judgment was not given for 
the amount sworn to, viz., $1,019, but for $862.09 made up as 
follows:—



Dominion Law Reports. [62 D.L.R.>:.o

N S. (1) Balance due on salary_______   $431.7.’»
g ç (2) Expenses_______________________________________ 45.00
— (3) Exchange on above at 11% _______    56.34

1 *■* i I i Money loaned ................................................................... IT1' 1

Total, less $150 paid on account______________  $862.0!»
The terms of this order are to my mind very strong evidence 

that the appearance was not entered merely for the purpose of 
delay and that the plaintiff’s affidavit is not to be relied on as 
forming a basis upon which judgment should be entered. Taking 
items No. (1) and (2) : according to plaintiff’s affidavit there is 
$35.50 more due him on account of wages and expenses than 
admitted in LaSalle’s letter, and allowed.

Taking item (3) there is in my opinion no evidence on which 
it can be said that 11% is the proper rate of exchange ami the 
amount $56.34 is not 11% of the wages and expenses allowed. 
As to item (4) it is unjustified and contradicted by what ap
pears to be clear evidence of the plaintiff and by the finding of 
the Judge. This item and the abandonment of exchange* can 
only be justified on the assumption of the facts sworn to by de
fendant, viz. : that notwithstanding the receipt, American funds 
were not loaned, if indeed any funds were loaned to the de
fendant (and which facts would appear to raise proper issues 
for trial) or by the fact hinted at in LaSalle’s letter above 
referred to, that payments have been made on account of this 
loan other than the $150 credited in the statement of claim. 
The defendant (Shaw) is apparently resident in Nova Scot in 
and the business in respect of which the action is brought 
seems to have been done largely at least out of the jurisdiction 
and without this defendant’s knowledge.

1 do not think it is competent for a plaintiff on an applies 
tion of this kind to say “the affidavits on which I am moving 
may not shew the true facts of the case but I will take some 
thing less than I have sworn to—although it may be too little." 
The defendant is entitled to have the action tried on proper 
evidence when obvious issues are to be raised.

Defendant’s solicitor objected that the affidavit of plaintiff 
was insufficient inasmuch as it did not comply with U. 1 hi 
of 0. 14 which requires the deponent who must lie a “person 
who can swear positively to the facts” to make an affidavit 
“verifying the cause of action and the amount claimed if 
any) and stating that in his belief there is no defence to the 
action.”



62 D.L.R.] Dominion Law Reports.

The plaintiff’s affidavit states that in his ‘opinion’ defen
dants have no defence to the action. I do not think the word 
“opinion” necessarily has the same meaning as the word “be
lief.” I think the word “opinion” may be used as not imply
ing all that would necessarily be meant if the word “belief” 
were used in the sense intended in this rule. If this be so we 
cannot, 1 think, say that the rule has been complied with. The 
word “belief” is 1 think more expressive of “confidence” than 
the word “opinion”; and when the deponent is required by 
the rule as a pre-requisite to make a specific declaration under 
oath “stating that in his belief there is no defence to the 
action” 1 think any departure therefrom must be regarded 
with suspicion.

The defendant should be admitted to defend and the appeal 
allowed. Costs here and below to be defendant’s costs in the 
cause in any event. Appeal dismissed with costs.

IIM’KIB v. KPAHI-:.

Alberta Supreme Court, Appellate Division, Scott, C.J., Stuart, Heck, 
Hyndman and Clarke, JJ.A. December IU.il.

Contracts (§ IID—185)—To work farm—Special clauses—Con
struction.

An agreement for the lease of a farm on a crop-payment basis 
contained inter alia the following clauses.

11. It Is further agreed that Party of the First Part shall 
deliver to the Party of the Second Part or pay the value of one 
third of all grain grown and threshed on said land, or one-third 
of the green feed which may be cut on the said land, except in the 
event of the Party of the First Part exercising his rights under 
the next succeeding clause; and the Party of the Second Part will 
stack all green feed where and us directed by the Party of the 
First Part.

13. It is also understood and agreed that all crops of the dif
ferent nature, kind or quality grown on the said land shall be and 
remain at all times the property of the Party of the First Part 
until settlement of accounts between the parties on the termina
tion of this contract, and in the absence of express agreement 
between the parties, the price per bushel to be allowed to the 
Party of the Second Part for grain grown on the said land shall 
be the current market price at the nearest shipping point to the 
said land on the day of threshing, and the Party of the Second 
Part shall be entitled to no portion of the straw.

Held that under these clauses the plaintiff had the right to 
choose one of two options, i.e., either deliver the grain or retain 
it and pay for it. If the latter option was exercised clause 13 
settled the method by which the price was determined which was 
that he should pay the market price at the nearest elevator as of 
the day upon which the grain was threshed, hut held that there was 
nothing in the document fixing any specific time at which he 
should exercise this option except upon settlement of accounts 
at the termination of the agreement.
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Appeal by defendant from the judgment of Ives, J., in an 
action on a contract under which defendant was to farm plain 
tiff’s land. Varied.

//. W. McLean, for appellant ; A. B. Mack ay, for respondent.
The judgment of the Court was delivered by
IIyndman, J.A. The parties, who are farmers, entered 

into a written agreement dated April 26, 1920, which it is 
advisable to set out in full. It reads as follows:—

Form of Agreement made this 26th day of 
April, 1920, between :—

W. C. Spare, of the City of Calgary, in the Province of 
Alberta, hereinafter called the Party of the First Part, and : 
George Dickie, of the City of Calgary, in the Province of 
Alberta, hereinafter called the Party of the Second Part:—

Whereas the Party of the First Part is the owner of the West 
Half Section 16, and North East Quarter 16, and South East 
Quarter of 21, all in Township 24, Range 28, West 4th Men 
dian ; and the owner of horses, machinery and other necessary 
equipment for the farming of said land. And the Party of 
the Second Part has agreed to work the said lands on the terms 
hereinafter mentioned :

Now therefore this agreement witnesseth
1. That the Party of the Second Part agrees to farm the 

said lands in a good and husbandlike manner for the Party of 
the First Part, and to care for the said lands and premises 
until the First day of March, A.l). 1921.

2. The Party of the First Part agrees to allow the Party 
of the Second Part the use of sufficient horses, harness, tools 
and equipment to properly farm and work the said land, 
according to the needs of the various Seasons covered by this 
contract, and agreed to furnish such machinery, horses and 
equipment in a good and sufficient condition for the operation 
or working of same.

3. And the Party of the Second Part covenants and agrees 
on the termination of this contract to return the same to the 
Party of the First Part in the same or as good condition ;is 
when received by the Party of the Second Part, reasonable 
wear and tear excepted.

4. The Party of the First Part further agrees to supply 
all the seed grain of the various kinds to be used on the said 
farm, an 1 all gopher poison to be used on said premises during 
the term of this contract.

5. And it is agreed that there is now on the said land : 60 
acres summer fallow, more or less, 50 acres summer plowing,



62 D.L.R.] Dominion Law Reports.

more or less; 30 acres seeded in winter rye, more or less; 80 Alta, 
acres timothy sod, more or less, that can be plowed for 1020 . T.
crop, all on West */> section 16, Tp. 24, Range 28, West 4th P-" '
Merid. and that Party of the Second Part agrees to plow, Dk kik
disc and harrow any land as directed by Party of the first g|£n
Part for cropping in 1921 ; and any lands so prepared in excess 
of the number of acres received prepared ; shall be paid for 
by Party of the First Part as follows : $1.25 per acre for plow
ing, 50c. per acre double discing, 15c per acre harrowing or 
floating, and it is further agreed by and between the parties, 
that the Party of the Second Part shall seed the said ground 
according to the directions of the Party of the First Part, and 
that he shall be the sole judge of what portion shall be seeded 
to oats, barley, wheat, etc.

6. The Party of the second Part covenants and agrees to 
remove all loose stone from the cultivated land, or all land 
that may be sown by him to crop; to haul all manure that may 
accumulate from the work stock on the said land and properly 
spread same.

7. The Party of the Second Part agrees to keep all fences 
in repair around any land seeded to crop, and the Party of 
the First Part agrees to supply all material for such fences 
as may be needed, or for the repairing of existing fences under 
this clause.

8. The Party of the Second Part agrees to pay for all labour 
used by or in connection with said farm, and the board and 
keep of such men as he may employ, and to pay for all repairs 
to machinery, tools, or equipment used on the said land oc 
received by him under this agreement, and it is agreed that 
all expenses in connection with the farming or operation of the 
said farm, or the sowing, harvesting, or threshing of the crop 
or products grown on the said land shall be borne by the Party 
of the Second Part, except as herein specifically set forth.

9. Party of the First Part agrees to furnish the feed for 
the work horses, and one cow supplied by him to the Party of 
the Second Part hereunder, up and until the crop of 1920 is 
fit to feed; after which same are to be fed from the undivided 
crop; and it is further agreed that Party of the First Part 
shall set aside 25 acres of land to be worked and harvested by 
Party of the Second Part for the feed of work horses used on 
said farm, and it is expressly understood by and between the 
parties hereto, that in the event of the Party of the Second 
Party not continuing the lease for the year 1921 ; that he will
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make no claim for any part of this feed grown for feeding tin* 
work stock.

And it is agreed that Party of the First Part shall furnish 
and run engine and separator at his own expense, and the 
Party of the Second Part shall furnish all help necessary to 
deliver grain to and from the machine. Party of the First 
Part agrees to furnish two thirds of the twine and Party of 
the Second Part one third ; and it is further agreed that Party 
of the First Part shall receive all threshed straw grown on 
said land.

10. It is further agreed that Party of the First Part shall 
have the right from time to time to take back any of the horses 
or equipment furnished hereunder and to supply or substitute 
others so long as a sufficient supply of same is allowed the 
Party of the Second Part to carry on the work from time to 
time and according to the character of work and seasons dur
ing this contract.

11. It is further agreed that Party of the First Part shall 
deliver to the Party of the Second Part or pay the value of 
one third of all grain grown and threshed on said land, or on* 
third of the green feed which may be cut on the said land, 
except in the event of the Party of the First Part exercising 
his rights under the next succeeding clause ; and the Party of 
the Second Part will stack all green feed where and as directed 
by the Party of the First Part.

12. The Party of the First Part shall have the right to 
order any of the grain grown on the said land to be cut by 
the Party of the Second Part as green feed, so long as not move 
than two-thirds of the amount of any particular kind of grain 
is so ordered to be cut.

13. It is also understood and agreed that all crops of tin* 
different nature, kind or quality grown on the said land shall 
be and remain at all time the property of the Party of the First 
Part until settlement of accounts between the parties on tin- 
termination of this contract, and in the absence of express 
agreement between the parties, the price per bushel to In
al lowed to the Party of the Second Part for grain grown <m 
the said land shall be the current market price at the near 
shipping point to the said land on the day of threshing, and 
the Party of the Second Part shall be entitled to no portion 
of the straw.

14. This contract will not constitute the Party of th 
Second Part the agent of the Party of the First Part, and he
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shall have no authority to pledge the credit of the Party of the 
First Part or bind him to any contract for the supplying of 
goods, labour, material or otherwise howsoever, but the Party 
of the Second Part is an independent contractor operating 
the farm and equipment of the Party of the First Part.

15. Party of the Second Part agrees to keep the land and 
premises above described in good repair, and that the Party 
of the First Part may enter and view the state of repairs.

16. Provided further that if the Party of the Second Part 
shall fail to observe any or all of the covenants or to work tin- 
land in accordance with this contract, the Party of the First 
Part may re-enter and re take possession of the said land with
out hindrance or interruption on the part of the Party of the 
Second Part, and without any claim from the Party of the 
Second Part for work or labour performed hereunder, and for 
such purpose the Party of the Second Part attorns and be
comes tenant to the Party of the First Part.

17. Party of the First Part agrees to furnish Party of the 
Second Part use of one milk cow; and it is further agreed that 
Party of the First Part furnish Party of the Second Part eggs 
necessary for his own use up to one-third of the eggs produced 
from chickens kept on the place.

In witness whereof the parties hereto have hereunto set 
their hand on the day and year first above mentioned.

Witness: Carrie Spare. Signed: W. C. Sparc.
U.M. Dickie.”

In consequence of this agreement plaintiff entered upon the 
land and remained there until November, 1920, leaving his 
hired man in charge until the first of March, 1921. The lands 
described comprise a section, 640 acres, but it is admitted that 
it was the intention that plaintiff would actually work and be 
entitled to the crop on 220 acres only and as to the remainder 
would be required to do plowing and cultivating on certain 
portions of it which was the reason for mentioning in the agree
ment “lands other than the 220 acres.”

About May 5, 1920, a verbal arrangement was made between 
the parties whereby it was agreed that the in con
sideration of his plowing a certain 80 acres for the defendant 
should be allowed one third of the hay on another 80 acres 
and to stubble in oats on 64 acres of additional land from 
which he was to have one-third of the resulting crop. In con
nection with the latter grain and hay nothing was verbally 
agreed as to the method or time of division although its dis-
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position was apparently treated as falling within the terms of 
the written agreement. The trial Judge held that the hay 
could not be so treated and gave judgment in favour of the 
defendant’s contention that the plaintiff’s sha're is and always 
was there for him to take when he saw fit, and I am of opinion 
that the judgment in that respect should not be disturbed.

The operations of the season produced the following yields 
of threshed grain, viz. 4308 bus. of oats, 1226% bus. of 
barley, 378% bus. of rye.

For his one-third share of this grain the plaintiff claim.-1 
$1808.83 on the basis that it might or should have been sol 1 
at the current market price as of the date of threshing as 
follows:—Oats, at 75cts, $3,231; barley, at 1.25, $1,533.12; rye. 
at 1.75, $662.38—total, $5,426.50. Plaintiff’s share, 1/3. 
$1,808.83.

The trial Judge after considering the evidence held that 
plaintiff was entitled to be paid $1,493 in respect thereof.

The serious point arising in this appeal is, what interpre
tation should be put upon clauses 11 and 13 of the main agree
ment with respect to the rights of the parties with respect to 
the division or disposition of the grain product. The conclu 
sion to which I have come makes it unnecessary to differentiate 
between the grain covered by both written and verbal agree
ments.

A great deal was said in argument on the nomenclature of 
the document whether it was a lease or a working agreement. 
I am quite unable to see what possible difference it can make 
whether it was one or the other. In fact I think it might 
readily be regarded as a combination of both.

From one point of view undoubtedly, the plaintiff had a ce 
tain interest in, or lease of the land and at least, a right of 
possession, as well as being under obligation to perform cer
tain acts and things relative to the working of the land and 
looking after the live stock and implements on behalf of the 
defendant. But I feel satisfied it cannot be said that he was 
a “hired man” in the ordinary sense, but rather, was an inde
pendent contractor and this notwithstanding the clause in the 
contract, which says that this is what he wras. The provisions 
of the document must be considered and interpreted in the 
ordinary way, whatever we may like to call their relationship.

The trial Judge decided that the defendant was liable to the 
plaintiff for the value or price of the plaintiff’s share of the 
grain as of the date of threshing and was not entitled to satisfy
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the plaintiff by delivering to him the one-third share in specie to 
which he was entitled.

Apart from the terms of the agreement I can find no evidence 
that defendant at any time agreed to keep the grain and pay 
for it in cash instead of delivering it in specie and consequently 
the right of the parties must be deduced from the terms of the 
instrument itself.

The two clauses 11 and 13 must be read together (see 10 
Hals. 438 par. 775). The wording of 13 is clear and unam
biguous and it appears to me means that the crops grown on 
the land in question shall remain the property of the defendant 
until settlement of accounts upon the termination of the con
tract, i.e., March 1, 1921. Then reverting to clause 11 we find 
that the defendant shall deliver to the plaintiff or pay the 
value of one-third of all grain grown and threshed on said 
land.

This can only mean, in my view of it, that the plaintiff has 
the right to choose one of two options, i.e., cither deliver the 
grain or retain it and pay for it. If the latter option is exer
cised then para. 13 settles the method by which the price is 
determined which is that he shall pay the market price at the 
local elevator as of the day upon which the grain is threshed ; 
hut I can find nothing in the document fixing any specific time 
at which he shall exercise this option, except upon settlement of 
accounts at the termination of the agreement, viz.: the first 
of March. There does not seem to me to be anything irrecon
cilable or repugnant in the two paragraphs.

“If there arc two clauses or parts of a deed repugnant to 
each other the first will be received and the latter rejected, 
unless there is some special reason to the contrary. Rut this 
is an expedient to which the court very reluctantly has re
course and never until it has exhausted every other means in 
its power to reconcile apparent inconsistencies.” 10 Hals. p. 
456, par. 799.

The term of the arrangement last referred to seems entirely 
consistent, reasonable and businesslike for it must lx; appreci
ated that many things had to be done besides and after harvest
ing the crop before their relationship could be dissolved. li. 
is easily conceivable that on the winding up of their affairs 
it might be found that the defendant owed more than his 
share of the crop amounted to—or at least have nothing com
ing to him. Of course it was most unfortunate that the price 
of grain fell between the date of threshing and the following

Alta.

App. Dlv.

Dickie

Spark.

Hyndman,
J.A.



558

Alta.

App. Dlv.

Hyiidman,
J.A.

Dominion Law Reports. [62 D.L.R,

March, but I venture to say that so great a spread was not 
anticipated by the parties. In any event it was an advantage 
which the defendant secured for himself when making the 
agreement to which exception cannot properly be taken. That 
was a matter of arrangement at the time. Parties are expected 
to look to their own interests in advance, and, whereas in this 
case future conditions over which neither party had any con
trol, worked to the disadvantage of the plaintiff, I cannot see 
upon what grounds he can be heard to effectively complain. 
The defendant, as I understand it, says he still has the plain 
tiff’s third share for delivery to him. No demand for it of 
course has been made as such would be inconsistent with plain
tiff’s present claim. He is entitled to delivery at any time on 
demand after first paying the amount of his indebtedness.

The defendant also appeals against the award of $50 damages 
to the plaintiff in respect of plaintiff’s negligence in not tax
ing the threshing machine in proper condition when the plain 
tiff had completed his preparations for the work. The lan 
guage of the trial Judge on this part is as follows:—

“For damages resulting from the condition of the threshing 
outfit $50.00, not because there was any liability to warrant 
the condition of the outfit on the part of the defendant but 
because he notified Dickie to prepare for thre.s’iing with a cer
tain crew and then his machine was not in a condition for al 
least a day, to take care of the labour of that crew' and that 
was wasted through no fault of the plaintiff, but because of the 
condition of the defendant’s machine, although that condition 
may be usual to threshing machines and quite reasonable I fix 
that at $50.00.”

The evidence on this point is not very clear or satisfactory, 
hut the trial Judge having seen and heard the witnesses I «lu 
not think his finding should be disturbed.

As to the hay, the Judgment should stand, the trial Judge 
having found that the plaintiff is entitled to one-third thereof 
and at liberty to take it when it pleases him to do so.

In my opinion, the appeal should be allowed insofar as the 
.judgment places upon the defendant the obligation to keep 
and pay for the grain crops instead of allowing the option of 
either purchasing or delivering in specie.

The judgment should, therefore, be that the plaintiff on pay
ment or tender of the amount due by him, less the damages 
allowed him shall, on demand, been entitled to delivery to him 
of one-third share of the different kinds of grain in question.
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It is possible that owing to the changeai conditions as to 
value of the produce the plaintiff might not consider it in his 
interest to make payment to the defendant. 1 think it advis
able, therefore, that if, at the expiration of 30 days from the 
entry of judgment, he fails to satisfy the defendant’s counter
claim the defendant should be at, liberty to apply to a Judge in 
Chambers for directions as to the disposition of the grain or if 
ordered, sold, then the proceeds thereof, and if necessary or 
advisable to appoint a receiver of the property in question.

I agree with the trial Judge that this is one of those cases 
which should never have come into Court but have been settled 
by mutual arrangement. It seems too bad that when all legal 
expenses have been paid there will be very little, if anything, 
left for either party.

The defendant having won on the principal item in dispute 
would in the ordinary case be entitled to costs. I would, there
fore, in the action, apply rules 27 and 33, as to costs, and on 
the appeal, allow costs on the first column only.

There should be judgment accordingly.

DENTON v. GOODMAN.
Alberta Supreme Court, Simmons, J. December 2d. 1921. 

Principal and Agent (8 IIC—20)—Owner of land listing it for sale
WITH AGENT—AUTHORITY OF AGENT TO BRING IN SIGNED AGREE
MENTS—Fraud of agent—Liability or owner—Purchaser
ASSUMING AGENT'S AUTHORITY TO RECEIVE DEFERRED PAYMENTS—
Theft by agent—Liability of purchaser to owner.

An owner of land who places an agent, with whom he has listed 
land for sale, in a position to commit a fraud, is the one who must 
suffer where both he and the innocent purchaser have been de
frauded by the agent, but a purchaner is not entitled to assume 
that because the agent has apparent authority to make a binding 
contract for the sale of land that he has authority to receive the 
deferred payments on the purchase, and where the agent has 
received these moneys without authority and fraudulently con
verted them to his own use the purchaser must reimburse the 
owner.

Action for specific performance of an agreement for the sale 
and purchase of land, or in default thereof for foreclosure of 
the purchaser’s interest and for a vendor’s lien for the balance 
of the purchase price.

•/. E. A. Maclcod, K.C., for plaintiff.
8. B. Hillocks, for defendants.
Simmons, J. :*—The plaintiffs were the owners of a sub

division in East Calgary, known as Row Park. The plaintiffs 
resided in England and were represented in Calgary, by their
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Alta. son, Frank Q. Denton, and in his absence by Francis Pritchard. 
gc One, Lowndes, a real estate broker in Calgary, obtained from
---- the plaintiffs’ agent a listing of parcels of lots in this suh-

Dkxton division and authority to obtain purchasers, the plaintiffs pax 
Goooma.n him a commission of 2\fa% on the purchase price and he

---- made a number of sales for the plaintiffs. Lowndes was in tin*
Simmons, j. habit of bringing in agreements already signed by the pros

pective purchasers and paying the plaintiffs’ agent a deposit on 
same covering the period in which the agreements were trans
mitted to England by the owners. The sales, which are the sul 
ject matter of this action, were conducted this way and con
sist of Lots 7 and 8 and 9 and 10, sold by A. M. Denton ami 
William Denton respectively under two agreements of Noveni 
her 24, 1911. These agreements purport to he made with one. 
J. M. Goodman, as purchaser, of the city of Calgary, in the 
Province of Alberta, gentleman, and the purchase price is 
#750 per lot, with a cash payment of $500 on each agreement, 
totalling $1,000 on the 4 lots. The evidence discloses that the 
real estate agent, Lowndes, committed a fraud on both the ven
dors and the purchaser and that John M. Goodman was, in 
reality, a fictitious person. The real purchaser of the lots was 
one, Conrad Spiel man, a German, resident in East Calgary, wlm 
is somewhat illiterate and who spoke very indifferent English 
Lowndes delivered to Spielman an agreement purporting to In* 
made by John II. Goodman, for the 4 lots at the purchase price 
of $11,400 payable $1,500 in cash and the balance in deferred 
payments. Lowndes informed Goodman that the owners resided 
in England and that he hud authority to act for them. He did 
not, however, pay over to the agent of the vendors the whole 
sum of $1,500 cash hut paid only the sum of $1,000, which re 
presented the cash price provided for in the alleged agreement 
with John M. Goodman. From this it will he seen that tin 
agent by putting over this scheme concealed the real pur 
chase price and obtained $400 more than the purchase price 
of the lots. Rut the fraud of the agent, Lowndes, did not end 
here. He collected the deferred payments from Spielman hut 
he never paid these over to the vendors or their agents, in other 
words, he stole the same or fraudulently converted them to his 
own use. The vendors had no knowledge of the fraud until 
after all the moneys had been paid over to Lowndes.

In 1913 Spielman caused a caveat to he filed on the land. Tin* 
plaintiffs now bring action against John M. Goodman for spe
cific performance of his agreement to pay the balance of the 
purchase price of $2,000 and interest and in default thereof, 
foreclosure of the interest of the said Goodman. The plain-
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tiffs also claim a vendors’ lien for the balance of the purchase 
price.

The defendant, Spiel man, has erected on the said 4 lots 4 cot
tages of the present value of about $1,000 each. The defendant. 
Spielman, alleges that Lowndes was the agent of the plaintiffs 
with authority to make a binding contract and that the de
fendant was illiterate and unable to read and that he signed the 
said agreement relying upon the representation of the said agent. 
The defendant alleges that tin* payments made by him to Lowndes 
were made to Lowndes as agent for the plaintiffs.

1 am inclined to think there never was any real agreement 
to purchase these lands by any person. It is quite obvious that 
John M. Goodman and John II. Goodman were fictitious persons 
created by Lowndes for the purpose of deceiving both the plain
tiffs and the defendant, Spielman. The plaintiffs, however, 
allege an agreement with Goodman and set up that the de
fendant, Spielman, has a caveat on the land and the defendant 
does not, in fact, deny that there was an agreement but he 
alleges that the real agreement was with the plaintiffs, owners, 
and that Lowndes was their agent. In view of this, I do not 
think 1 would be justified in finding against the pleadings of 
both parties that there was no agreement to purchase the said 
land. In the result then 1 have to determine which of the two 
innocent parties shall suffer the loss on account of the dis
honesty of the agent, Lowndes.

There is a sum of $400 increase in the purchase price, the sum 
of $2,000 paid to Lowndes by Spielman and the value of the 4 
houses placed upon the lots by Spielman at stake and at issue. 
In my view the plaintiffs are liable for the additional $000 for 
the purchase price fraudulently contracted for and received by 
Lowndes. The authorities indicate that the party who places 
another in a position to commit a fraud is the one primarily to 
suffer where two innocent parties have been defrauded. While 
Lowndes had no authority to make a binding contract, he did 
have authority to solicit purchasers and to receive the initial 
cash payment. He also had authority to bring in agreements 
already signed and it was through this later fact, chiefly, that 
In- was enabled to put over the fraud on both parties. In regard 
to the deferred payments which unfortunately Spielman made 
to Lowndes, I do not think the same principle should apply. The 
sale was concluded when the agreements were signed and the 
cash payment made and 1 have held the plaintiffs liable for the 
fraud of their agent in regard to that transaction. The deferred 
payments, however, were transactions concerned with the carry
ing out of the agreement at a subsequent date and 1 do not 
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Imp- think the defendant was entitled to assume that the agent,
p^T Lowndes had authority to receive these moneys on account of

any vendors and in the result he must he held responsible for 
his own loss in that regard. The plaintiffs’ purchase price is 
reduced by the sum of $500 and judgment is for the plaintiff 
for the sum of $1,500, the balance of the purchase price and 
interest at the rate of 8% per annum and costs.

CANADA CEMENT Co. Ltd. v. LA VILLE DE MONTREAL ENT.
Judicial Committee of the Privy Council, Lord Buckmastcr, Lord 

Atkinson, Lord Humnrr, Lord Wrcnbury and Lord Carson.
December 20, 1921.

Courts (§ IIA—160)— Jurisdiction—Circuit Court (Que.)-—Mini- 
cii'AL taxes—Finality of decision.

The Circuit Court of Quebec has jurisdiction in proceedings 
taken under sec. 5755 of the Cities' and Towns’ Act for the re
covery of municipal taxes within the district regardless of the 
amount involved, and its judgment is final and conclusive there 
being no right of appeal given either by sec. 52 of the Code of 
Civil Procedure or by Quebec Statutes 1920, ch. 79.

f Canada Cement Co. v. Montreal East (1921), 31 Que. K.B. 23fi, 
affirmed.]

The judgment of the Board was delivered by
Lord Buck master:—By sec. 5755 of the Cities’ and Towns’ 

Act of Quebec, 1009, it is provided that:—
“The payment of municipal taxes may be also claimed hv an 

action brought in the name of the corporation, before the .Mag
istrate’s Court, or the Circuit Court for the county or district, 
or before the Mayor, or two or more councillors, acting ex officio 
as justices of the peace, or before the Recorder’s Court if there 
he one.”

Their Lordships are unaware of any statutory definition of 
a Circuit Court for the county or district and none has been 
called to their attention ; but they have been definitely informed 
that a Circuit Court for the district—or, as it is generally 
known, a District Court—is the Court sitting at the chief place 
in the county, and the other Courts are called the Comity 
Courts.

The respondents, who are the Corporation for the town of 
Montreal East, availed themselves of the provision of the sec
tion above quoted and took proceedings against the appellants, 
the Canada Cement Co., in the Circuit Court, for the recovery 
of taxes which had been imposed upon them to the extent of 
$60,253. On January 5, 1921, Archambault, J. sitting in tlie 
Circuit Court, gave judgment for the respondents as nv linst
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the appellants for the amount claimed. From this judgment 
the appellants appealed to the Court of King’s Bench for the 
Province of Quebec (1921), 31 Que. K.B. 236, hut on a motion 
made to dismiss the appeal for incompetency the Court held, by 
a majority of three Judges to two, that the judgment of the 
Circuit Court was final and was not susceptible of appeal. 
From that judgment the present appeal has been brought.

The whole question that is raised is covered by determining 
whether or no the judgment of the Circuit Court at the chief 
place of its district was final. The respondents contend that it 
is, on three distinct grounds, the first being that, as the juris
diction of the Circuit Court owed its origin to the Cities’ ami 
Towns’ Act, 1909, all rights of appeal must be found in that 
statute, and none are thereby conferred. Their Lordships do 
not think that this contention is sound. The power that was 
given to take proceedings before the different Courts mentioned 
in sec. 5755 enabled those proceedings to be taken as part of 
the ordinary business of the Courts mentioned, and the rights 
of appeal that exist from judgments given by those Courts are 
applicable to such proceedings. The case of the Postmaster- 
General v. National Telephone Company, 11913] A.C. 546, is 
an illustration of this principle. The statement of Dorion, J., in 
Grand Mère v. Haleer (1913), 45 Que. K.C. 109, at 121, where lie 
points out that there is a right of appeal under sec. 5533 where 
penalties can be recovered in the Civil Courts, is doubtless based 
upon this view, and their Lordships think it correct. The 
judgment of Lemieux, C.J. in the same case, where he says that 
no appeal lies under sec. 5755, does not appear necessarily to 
depend upon the absence of appeal provisions in the statute, 
but may be due to other considerations.

The second and by ■ r the most important argument urged 
hv the respondents is that the Circuit Court is created and gov
erned by the provisions of the Code of Civil Procedure, and that 
in order to ascertain if any appeal exists in such case as the 
present, it is essential to ascertain what are the powers con
ferred by the Code, and, according to their contention, by these 
no right of appeal exists. Section 54 of the Code establishes 
the Circuit Court and defines and limits its jurisdiction. It is 
in the following terms:—

“54. The Circuit Court has ultimate jurisdiction to the ex
clusion of the Superior Court

“(1) In all suits wherein the sum claimed or the value of 
the thing demanded is less than one hundred dollars, saving the 
exceptions contained in the following Article and such cases as 
fall exclusively within the jurisdiction of the Exchequer Court
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of Canada, and suits in matters of petition of right; (2) In 
all suits for school-taxes or school-fees, and all suits concerning 
assessments for the building and repairing of churches, parson- 
ages, and churchyards, whatever may be the amount of such 
su its.’ ’

From this it will be seen that, so far as this section is concerned 
the District Court as part of the Circuit Court has no juris 
diction in eases of $100 and upwards excepting in cases relating 
to school-taxes, school-fees, and other matters specifically men
tioned in sub-sec. (2). With regard to both branches of tin- 
section, its jurisdiction is ultimate and complete. The County 
Court—that is, a Court sitting elsewhere than at the chief 
place of the district —has, however, in addition to the juris 
diction conferred upon it by sec. 54, a further jurisdiction be
tween $100 and $200, conferred upon it by sec. 55, but tlii> 
is subject to appeal. It also has jurisdiction with regard to 
matters specified in sub-sec. (2) of sec. 55. There is, therefore, 
so far as these sections are concerned, no power whatever to 
appeal from any judgment of the District Court.

Section 52 provides for the Court to which the appeals lie. 
The first three sub-clauses, which are all that are material, ali
as follows:—

“52. An appeal lies to the Court of Review:— (1) From 
every final judgment of the Superior Court or of the Circuit 
Court, susceptible of appeal to the Court of King’s Bench; 
(2) From any final judgment of the Superior Court in suits 
in which the sum claimed or the value of the thing demanded 
is less than five hundred dollars; (3) From any final judg
ment of the Circuit Court in which the sum claimed or the value 
of the thing demanded amounts to or exceeds one hundred 
dollars except in suits for the recovery of assessments for 
schools or school-houses, or for monthly contributions to schools, 
and in suits for the building ami repairing of churches, parson
ages, or churchyards.’’

Sub-section (1) relates to the appeal given in certain named 
eases by see. 44. Sub-section (2) has nothing to do with the 
present dispute. The right to appeal, if it exists, must be found 
in sub-sec. (3). The appellants contend that the power there 
conferred is adequate, as it includes any final judgment of die 
Circuit Court exceeding $100. But it must be remembered that 
under this Code no judgment of the District Court could he 
given in any matter exceeding $100 excepting the matters speci
fied in sub-sec. (2) of see. 54, and they are expressly excluded. 
Any final judgment of the Circuit Court referred to in sc VJ 
is, in their Lordships’ opinion, a judgment contemplated by
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the Code of Civil Procedure itself, for their attention has not 
been directed to any statute under which further and more 
extended jurisdiction was conferred upon the Court at the time 
of the passing of the Code. The consequence is that the right 
to recover the taxes has been conferred upon the municipality 
with regard to a Court from whose judgment no right of appeal 
exists, and it cannot, in their opinion be introduced by giving 
the words in sub-sec. (3) of sec. 52, a meaning which would 
only be apt if they were considered in relation to an extended 
jurisdiction not provided for by the Code in which the section 
finds its place.

There is a further point also raised by the respondents to 
which, in their Lordships’ opinion, no sufficient answer has been 
found. By the Statutes of Quebec, 1920, eh. 79, the whole of the 
sections of the (’ode of Civil Procedure in which the provisions 
relating to the Circuit Court and the rights of appeal find place 
are declared to be replaced by other provisions, and so far as 
the Circuit Court is concerned the provisions as to appeal drop 
out. Section 42, however, provides that the Court of King’s 
Bench shall have jurisdiction in all matters from all Courts 
wherefrom an appeal by law lies, and sec. 64 provides:—

“Unless otherwise provided by this Act, all eases, matters or 
things which, at the time of its coming into force, were within 
the competence of the Court of Review, shall be within the com
petence of the Court of King’s Bench, sitting in appeal.”

Now this appeal had not been brought when the statute was 
passed, although the proceedings before the Circuit Court had 
been instituted. Consequently the statutes giving whatever 
right of appeal may have existed were replaced by sections 
which gave none, and sec. 64 of the Act, which provided that 
matters within the competence of the Court of Review should 
he subject to the Court of King’s Bench, must be regarded as 
qualified by the provision that the powers of the Court of Re
view with regard to the Circuit Court had been taken away, 
and consequently to that extent the statute “had otherwise 
provided.”

For these reasons their Lordships think that the appeal fails 
and must be dismissed with costs. The petition to quash the 
appeal as incompetent lodged by the respondents, which was 
before the Board on July 27, 1921, and was ordered to stand 
over until the hearing of the appeal, will be formally dismissed, 
and the appellants will be entitled to set off their costs in rela
tion to it against the costs which they are now ordered to pay 
Their Lordships will humbly advise IIis Majesty accordingly.

Appeal dism issed.
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KINNEY v. FISHER.
Supreme Court of Canada, Idington. Duff, Anglin, Mignault, JJ., and 

Cassels, J„ ad hoc. November it, Wit.

Libel and Slander (§ IIE—50)—Letter claiming wages—Letii it
IN RETURN CONTAINING ALLEGED LIBEL—PRIVILEGE—M ALICE
New trial—Res judicata.

The plaintiff who had been casually employed by the defendant 
on his ranch, sent in his account for wages and in reply the 
defendant wrote him the following letter: —

"Dear Sir:—Replying to your request to pay your balance of 
wages I would say outside of errors in your account which you 
have failed to credit me with meals furnished you and have 
charged for more time than you worked particularly on the last 
day, I have a counter-claim against you for $25 due me from you 
on your wife’s account being the amount of Mrs. McDonald's iost 
cheque, in the felonious conversion of which and the cashing of 
same by falsely impersonating Mrs. McDonald at the Bank 1 
have reason to believe and do believe your wife took part.

This of course would leave you in debt to me which balan-v I 
hereby demand you pay forthwith to me.

Yours, truly, W. A. Kinney.
P.8.—Mrs. McDonald has transferred all her rights to me in the 

cheque in question.
The plaintiff brought action claiming damages for libel; on the 

trial defendant failed to prove the criminal charge and also his 
rights in the cheque, but relied upon his plea that the letter was 
privileged. There had been a former trial of the action in whic h 
a judgment for the plaintiff hail been set aside by the full Court, 
which held that the whole letter of defendant was privileged and 
ordered a new trial to have the question of malice submitted ti
the jury. On the second trial the plaintiff’s action was dismissed 
the case being withdrawn from the jury and the full Court again 
ordered a new trial. The Court held that whatever privilege 
might have attached to the defendant’s letter in so far as it was a 
reply to plaintff’s demand for payment of his wages, did not ex
tend to the charge of felonious misappropriation of a cheque by 
the plaintiff which it contained, there being no evidence in the 
record to establish any interest in the defendant in mailing su- h 
a charge.

Held also that as the judgment appealed from ordered a near 
trial without restriction, and as the evidence taken on the former 
trial was not before the Court the question of privilege was not 
res judicata by the decision of the former Court. Held also that 
on the evidence there was sufficient evidence of express malice 
to entitle the plaintiff to have it passed on by a jury.

Appeal by defendant from the judgment of the Supreme 
Court of Nova Scotia (1020), 51 D.L.R. 396, 53 N.S.R. 40b. 
setting aside a lent for the defendant and ordering a new 
trial. Affirmed.

The facts and circumstances are full et out in the judgments 
given and in the headnote. The questions to be determined 
were : First, was the decision of the Court, below (1920 . 51 
D.L.R. 396, 53 N.S.R. 406. after the first trial conclusive as 
against the parties as to the question of privilege ? Secondly,

1
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if that question is not res judicata was the whole letter really 
privileged? Thirdly, if it was privileged was there evidence of 
malice to be submitted to the jury ?

V.J. Patou, K.C., for appellant.
L. A. Lovett, K.(\, for respondent.
Idinuton, J. :—This is an appeal from a judgment of the 

Supreme Court of Nova Seotia (1920), 51 D.L.R. 396, 53 N.S.R. 
406, directing a new trial in an action for libel founded on the 
following letter written by appellant to the re> ’s hus
band :—

“Mr. Vince Fisher:
Dear Sir:—Replying to your request to pay your balance of 

wages 1 would say outside of errors in your acct. which you 
have failed to credit to me with meals furnished you and have 
charged for more time than you worked particularly on the last 
day, I have a counter claim against you for $25 due me from 
you on your wife’s account being the amount of Mrs. Mc
Donald’s lost cheque, in the felonious conversion of which and 
the cashing of same by falsely impersonating Mrs. McDonald at 
the bank 1 have reason to believe and do believe your wife took 
part.

This of course would leave you in debt to me which balance I 
hereby demand you pay forthwith to me.

Yours truly, W. A. Kinney.
P.S.—Mrs. McDonald has transferred all her rights to me in 

the cheque in question.”
This was in reply to the following letter of re> * ’s hus

band :—
“Mr. Kinney:

Dear Sir:—Please1 find enclosed my bill and also time of 
labour. Please settle at $2.00 a day for 10 days. Vincent 
Fisher.”

The ground upon which the Court below proceeded was that 
there was evidence before the trial Judge of malice on the1 part 
of appellant sufficient to entitle tin1 respondent to have her case 
submitted to the jury instead of being dismissed as it was at 
the close of the respondent’s ease.

1 agree with the Appellate Court below (1920), 51 D.L.R. 
396, 53 N.S.R. 406, in the result reached, but cannot agree with 
all the reasons assigned.

There is another ground on which I hold the trial Judge 
erred, and which the reasons of the Appellate Court seem to 
countenance, and that was in holding the publication of such 
a libel was privileged by reason of the occasion therefor being so.

This probably arose from the fact that there had been a prior

8.C.
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Can. trial of same cause of action in which a verdict had been rendered 
8C in favour of the plaintiff (now respondent) and judgment
—— therein had been set aside on the ground that the publication

Kinney was privileged by reason of the occasion giving rise thereto. 
Fihhku The new tr'a* IP^nted therein was unrestricted and in no

---- res judicata sense was plaintiff, or the trial Judge, " il l>.
idhigtnii, j. sut»h ruling of the Court.

In the sense that such a ruling as matter of precedent in the 
Court above Imuiid the Judge if the facts presented were exactly 
the same as on the first trial he may have lieen bound by such 
ruling and to leave the plaintiff if she so desired to appeal 
therefrom.

In like manner the Appellate Court may have felt bound.
If that Court of Appeal from the first trial holding as it did 

in fact, had desired to render its judgment conclusive, it might 
have so directed, and restricted the second trial to a single issu- 
and thus forced appellant to come here for relief.

In the absence of such direction the whole case is open to ns 
now and, assuming the evidence on the first trial exactly the 
same as on the trial now in question there was such obvious 
error that it is 1 conceive our duty in the interest of the 
administration of justice to make clear that such a holding not 
only is no bar to the respondent now, but also that she is 
entitled to our ruling upon the point in dismissing this appeal

And all the more so by reason of the Appellate Court, f>1 
D.L.R. 396, 53 N.S.R. 406, holding that the statements of 
alleged fact which appear in the alleged libel must be taken 
as evidence of the occasion being privileged.

I, with respect, cannot assent to such a proposition of law.
To maintain that because a plaintiff in a libel suit driven 

by necessity of law to put in evidence the whole document is 
hound by all the alleged facts therein is, 1 submit, quite mi 
tenable.

If that were the case there would he no necessity for a libeller 
to prove the truth of his accusation.

As a means of interpreting the alleged libel they may be valu 
able, but not as proof of existence of a privileged occasion.

To bring any defendant within a privilege claimed by liim 
under the law he must prove the facts upon and by virtue of 
which he is entitled to make such claim unless they have already 
been proven in the case.

It is not what such a defendant says or believes that con 
stitutes the privilege, but the proven facts ami circumstance 
which if sufficient constitute in law the privilege.

It sometimes happens as, for example, in the common case of

1
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a man asking another as to the integrity or fidelity of a former 
servant and his answer is given fairly that no further evidence 
is needed inasmuch as the circumstances involved in the proven 
facts constitute the privilege.

In this case there was nothing resembling that condition of 
things.

And the excuse that the appellant might lielieve what he re
lated does not alone constitute the privilege.

See the judgments of the several aide .fudges in the ease of 
llebditch v. Macllirainr, |1894] 2 (j.B. 54, dealing with the 
case of belief as an element which proved nothing as part of 
what could constitute the occasion a privileged one.

And in another aspect of this phase of the question as to proof 
needed, see the east» of London Association for the Protection of 
Trade v. Orecnlands, 11916) 2 A.(\ 15, 85 L.J. (K.lt.) 698. and 

• specially the following sentence on p. 2(>:
"I do not think that Macintosh v. Dan, ''[1908] A.C. 89<V>, 

affects the consideration of this case, heyond showing that in 
determining what is a privileged occasion all the circumstances 
under which the publication is made need to lie considered for the 
purpose of determining whether privilege attaches or no.”

That sentence expresses what 1 think must he observed in 
this case, and the said case of Macintosh v. Dan, [1908] A.C. 
.190, 77 L.J. (P.(\) 118, is worth considering in the same 
connection.

When we try to find out those circumstances we cannot accept 
as proven all the appellant imagines and utters unless and until 
In- has proven same or what he alleges is admitted as fact which 
is not the case by tiling as of necessity the libel as a whole.

That is. however, evidence against him and somewhat cogent 
that there never was a basis for supposing that the man addressed 
was at all concerned in the story put forward as a means of 
answering an honest debt by way of counterclaim, which is the 
only matter in which they had a common interest.

According to what he relates the cheque j first to
.Mrs. McDonald and then possibly to the bank.

It was no concern of his unless and until he had proven the 
postscript allegation of his that he had acquired her rights. No 
evidence being given on that point and his allegation being 
unproven, there remains no possibility of his claiming the 
occasion as privileged until he does, and proof thereof would 
possibly destroy his pretensions.

And when lie has proven, if ever, that fact, I fail to see how 
lie could, without a good deal more, come near establishing a

(’an.
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counterclaim resting thereon as against the husband of r< 
«pondent.

Assuming the law of Nova Scotia as stated by counsel for 
m and not denied by appellant’s counsel as to the
liability of the husband for a wife’s torts, the foundation for 
the privilege claimed is far from being established.

And the fact of his pleading justification is one open to very 
serious and grave remarks even if withdrawn, which is stated 
by Court and counsel for appellant.

So far as appears in the ease liefore us it stands there yet
In this connection a perusal of the opinion of Odgcrs on Libel 

and Slander, at p. 5)18, is worth while for those concerned.
There is abundant evidence, in the ease as it stands, of malice 

which entitled the respondent to the opinion of the jury even 
if there had lieen proven a ease of privilege which l hold there 
was not.

The appeal should lie dismissed with costs.
Ditfp, J. :—Two questions arise. And first was the occasion 

privileged? This question was passed upon by the full Court 
when ordering a new trial. It was then held, and this was the 
basis of the Court’s judgment, that the occasion was privileged. 
It is not suggested that the pertinent evidence presented at the 
second trial differs in any relevant way from the evidence pre
sented at the first trial. The full Court proceeded upon the 
assumption that it did not and that may fairly be presumed to 
know the grounds of its own previous decision. The former 
decision was therefore binding upon the full Court and in my 
judgment it is conclusive as between the parties in this Court 
also. I had occasion to discuss the effect of the decisions of a 
Court of Appeal in making an order directing a new trial based 
upon definite conclusions of law and fact in Western Canada 
Power Co. v. fiery Mint (1016), ÎÎ4 D.L.R. 467, at p. 477. 54 
Can. S.C.R. 285 reversing 24 D.L.R. 565, 22 B.C.R. 241. I cite 
the passage: —

“There is some authority indicating that where a Court of 
in granting a new trial decides a substantive ques

tion in the litigation, that question, for the purposes of that 
litigation, is to be taken to have been conclusively determined 
as between the parties. I refer without further discussion to 
the observations of Lord Maenaghten in Batlar Bee v. llahih 
Mrriean Xoordin, 11909] A.C. 615 at p. 623, and to their Lord
ships’ decision in Ram Kirpal Shulul v. Mussumaf Rap A 
11 lnd. App. 37 (see especially p. 41 as to the effect of deter
minations in interlocutory judgments upon the rights of parties 
in the suits in which the judgments are given). It seems quite

83
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dear that for this purpose we are not confined to the formal 
judgment ; Kali Krishna Tagore v. Secretary of State for India, 
15 Ind. App. 186 at 192, and Pethcrpermal Chetty v. Mumandi 
Serrai, 115 Ind. App. 102, at 108.”

1 think the view here tentatively put forward is the sound view 
of the effect of a decision of the character under discussion.

There remains the question whether there was sufficient evi
dence of express malice to support the verdict of the jury. The 
ease, on this branch of it. is very close to the line. On the whole 
1 prefer the view of Harris, C.J., and Mellish, J., 51 D.L.R. .'196, 
511 N.S.R. 406. and in consequence my conclusion is that the 
action should he dismissed.

Anglin, J. :—The law governing occasions of qualified privi
lege in aidions for libel, as to the respective functions of the 
Judge and the jury in dealing with the issue raised by such a 
defence and as to the nature and degree of evidence of express 
malice relied on to destroy the privilege which may properly he 
submitted to the jury, has been so fully reviewed by the House 
of Lords and the authorities so exhaustively discussed in the 
recent case of Adam v. 1 Yard, [1917] A.(\ 1109, 86 L.J. (K.H.) 
849, that it is no longer necessary to look to earlier reported de
cisions and a re-statement of the principles established by them 
is uncalled for.

In my opinion whatever privilege may have attached to the 
defendant’s letter in so far as it was a reply to the plaintiff’s 
reiterated demand for payment of his wages did not extend 
to the charge of felonious misappropriation of a cheque by the 
plaintiff which it contained. There is an utter absence of evi
dence in the record before us to establish any interest of the 
defendant in making such a charge. If an assignment of Mrs. 
McDonald's rights in regard to the cheque would have given 
him such an interest, the fact of such assignment is not proved. 
With respect, I cannot accept the view of Ritchie, K.J., that the 
libellous letter, because put in evidence on behalf of the plain
tiff to prove the libel and its publication, affords evidence 
against him of all the facts which it states. The plaintiff was 
obliged to put in the whole document. That was the defendant’s 
right.

We do not know on what evidence the Supreme Court of 
Nova Scotia en banc, 51 D.L.R. 996, 59 N.S.R. 406, when dealing 
with the record of a former trial held that the privilege of the 
occasion on which the letter complained of was written extended 
to the libellous portion of it. It may be that if the same evi
dence was again before him the Chief Justice, who presided at 
the second trial would properly have held himself bound by
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the ruling of the full Court. Indeed the full Court itself might 
have been so hound. Hut the evidence given at the former trial 
is not before us. We have no means of knowing whether it was 
the same as that given at the second trial. The order of the 
full Court on the appeal from the judgment at the first trial 
directed a new trial of the whole ease. It was not limited to tin- 
question of malice hut left open the entire issue raised by tin- 
defence of privilege. We therefore must deal with the evidence 
now before us and determine whether it discloses such an infer 
est in the defendant as woidd entitle him to claim qualified pri\ 
lege for the libellous statement complained of made when lie 
was replying to the demand of the plaintiff's husband for pay
ment of his wages. That it does not do so 1 am quite satisfied.

But if the privilege of the occasion on which the defendant 's 
letter was written extended to the libellous matter complained 
of I should be disposed to agree with the view which prevailed 
in the Court en banc that the language in which it was couched 
and the subsequent incident indicative of persistence by 11n- 
defendant in the accusation against the plaintiff afforded some 
evidence of actual malice which should have been left to tin- 
jury.

Mignault, J.j—1 would dismiss this appeal for the reasons 
stated by Ritchie, E.J., in the Appellate Courts.

Carsels, •).:—1 concur with Anglin, J.
Appcal dismissal.

(•RKKMZKX v. TWItiti.
British Columbia Court of Appeal, Macdonald. C.J.A., Galliher and 

M(Phillips. JJ.A. October /J, 1911.
Contracts (6 VC—402)—Sale of land—Secret profit on sale—Res

cission on account of fraud—Property hub-divided and si ii-
HTANTIAL INTEREST GIVEN TO GOVERNMENT—MORTGAGE FOR PI II- 
CHA8B PRICE — FORECLOSURE — RlGIlTH AND LIABILITIES or 
PARTIES.

In an action for foreclosure of a mortgage given for the balance 
of the purchase price of land, purchased by a syndicate and after 
wards turned over to a joint stock company which subsequently 
divided the lands into townsite blocks, the Court held that tl- • 
fact that the plaintiff had colluded with one of the members of 
the syndicate whereby such member was enabled to obtain a 
secret profit of $25 per acre was not sufficient ground on which to 
grant rescission of the contract because the vendor had parted with 
the land, and the vendee had changed its character by sub-dividing 
it into townsite lots, and as a consequence had given the govern 
ment a substantial interest in it. Judgment for foreclosure should 
be directed, but the sum of $25 lier acre as damages for de. eit 
should be set off against the mortgage moneys.

[See Annotation, Rescission of contract for fraud and damages 
for deceit, 32 D.L.R. 216.]
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Appeal by the plaintiff from the judgment of Clement, J., May 
17, 1921. Allowed in part.

W. J. Taylor, K.C., and J. li. Cl rent, for
II. A. Maclean, K.C., and J. II. Clcarihue for McGregor 

Estate.
E. ('. Mayers and II. G. S. Heistennan, for respondents,

Twigg et al.
Macdonald, C.J.A.:—The action is for foreclosure of a mort

gage and upon a guarantee of payment thereof.
The plaintiffs in the year 1912 sold a tract of land contain

ing upwards of 500 acres, situate on the line of the Grand Trunk 
Pacific Railway at the price of $75 an acre to a syndicate of which 
the defendant Twigg was trustee for the purpose of taking the 
conveyance and granting a mortgage hack for the balance of the 
purchase money. After the execution of the conveyance and 
mortgage and a guarantee by members of the syndicate, the syn
dicate caused a joint stock company to be registered under the 
name of Nechaeo River Estates Ltd., to which company the 
trustee conveyed the land subject to the mortgage. The com
pany then subdivided the land into townsite blocks of lots and 
registered a plan or map thereof in the Land Registry Office 
of the district in which the lands are. The Land Act, eh. 129 
of R.K.R.C. contains a provision entitling the Crown in right of 
the Province to a conveyance of one-quarter of the blocks of the 
lots of such a subdivision, and enacts that the lots selected by 
the Crown shall be conveyed to it before the plan or map shall 
he filed in the Land Registry Office. Whether or not the lots 
were so conveyed does not appear in evidence.

The mortgage moneys falling into arrears, this action was 
brought and the substantial defence to it is that the plaintiff 
colluded with one of the members of the syndicate, now de
ceased, whereby such member was enabled to obtain a secret 
profit of $25 an acre.

In the conveyance from the plaintiff to the said trustee, the 
price at which the land was sold was intentionally misstated by 
the plaintiff to be $75 an acre, whereas the amount actually to 
be received by the plaintiff was $50 an acre. The balance, un
known to the other members of the syndicate, was to be received 
by the said deceased.

I agree with the trial Judge that the plaintiff’s conduct in 
this respect was wrongful and would found an action by the de
fendants, other than the defendant executrix, for damages for 
deceit.

The defendants have counterclaimed for rescission and for 
an account, but as rescission cannot be decreed unless the de-
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fendants are able to re-convey the land it becomes necessary lo 
inquire whether the defendants have shewn their ability to 
restore the property to the plaintiff should rescission be de
creed.

The judgment dismisses the action unconditionally; it orders 
cancellation of the mortgage and guarantee; subject t<f plain
tiff's right to a re-conveyance as after-mentioned, it rescinds tin- 
sale and conveyance; it declares that upon re-conveyance the 
plaintiff is to repay the purchase money received by him, but 
that if re-conveyance be not made the counterclaim is to stand 
dismissed; and that restitution shall be sufficiently math1 hv 
deposit with the Registrar of the Court of a duly executed deed 
of the land as subdivided, together with written consents on 
defendants’ parts to the compilation of the plan or map.

The Nechaco River Estates Ltd. is not a party to the action, 
hut it is suggested that its assistance and concurrence can he 
obtained by the defendants in furtherance of the re-conveyance. 
It is also suggested that the consent of the Crown may be ob
tained to the cancellation of the plan or map and to the giving 
up of its interest in the lots to which it is entitled. The effect 
of the judgment, as I read it, is to declare that restitution shall 
be deemed to be sufficiently made when the defendants have 
deposited with the Registrar, a deed of all the interest of them
selves and the said company in the land, together with their 
own written consents to the cancellation of the plan, leaving 
the plaintiff to do the best he can to recover the interest of the 
Crown. We have not been told by what authority the repre
sentatives of the Crown can give up the lots which the statute 
has declared shall be Crown property. Unless there be clear 
statutory authority for the gift back to the company or to the 
plaintiff of these lots, the plaintiff will get by way of restitu
tion the privilege of first, with the assistance of the defendants, 
persuading the Crown to make the gift and if made, of taking iIn- 
risk of its validity. 1 may say that I do not think the land 
granted to the railway company for right-of-way and station 
grounds, are lands with respect to which restitution must In- 
made. That was an independent transaction between the de
fendants and the railway company.

In support of the judgment we were referred to Limitai/ 
Petroleum Co. v. Hurd (1874), L.R. 5 P.C. 221. That mise 
fully sustains the finding of the trial Judge on the first brandi 
of the case. Their Lordships decreed rescission upon eondiimn 
that the land there in question should be re-conveyed to the 
vendor. The only obstacle in the way of an absolute order was 
a suggestion that the company had ceased to exist and could not
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therefore re-convey. It was a mere suggestion not raised in the 
Courts below, and one which their Lordships said in the cir- 
(-umtsances, should not have been made before them, and which 
in all likelihood could be easily removed. They, however, 
thought it their duty to take notice of it in giving directions for 
judgment. I cannot think that that case can be reli d upon in 
support of a case like the present one where the vendor has 
parted with the land and where his vendee has changed its 
character from that of wild or farm land to townsite lots, and 
as a consequence has given another a substantial interest in 
them. What was ordered by the judgment was not restitution 
at all, it was at most the return to the vendor of part of the 
land, together with consents that might facilitate him in an 
endeavour to recover the balance.

The defendants by their pleadings have not specifically asked 
for damages for the deceit practised upon them by the plaintiff. 
Mr. Mayers referred us on this point to the prayer in the 
counterclaims for an account, no doubt having in mind a similar 
prayer in Lindsay Petroleum Co. v. Hurd, under which Hurd 
was, in the event of the company’s want of power to reconvey, 
ordered to refund to the company his secret profits. No such 
order was made against the other defendant, for the manifest 
reason that while Hurd was adjudged to have stood in a fidu
ciary relationship to the company, the other defendant had not. 
The like situation exists here. Mr. McGregor was so related to 
the syndicate of which he was the promoter, but no relief such 
as was given against Hurd is claimed against the defendant 
executrix. The case of Lindsay Petroleum Co. v. Hurd, was 
tried in tin* Ontario Court of Chancery (1870), 17 Gr. 115, be
fore the passing of the Judicature Act, a Court which had no 
jurisdiction to award damages for deceit. Here the Court 
below had jurisdiction to award such damages, and while there 
is no prayer for such relief beyond the omnibus one, yet the evi
dence is all before us and if it be necessary to amend the prayer, 
which I doubt, 1 would amend it to include a claim for damages 
against the plaintiff*. The damages which ought to be awarded 
is the difference between the real and .the fictitious price, namely, 
$25 per acre. In my opinion, the ‘ lent should be set aside 
and the usual judgment for foreclosure should be directed with 
a reference to take the accounts on which reference the sum 
awarded for damages should he set off against the mortgage 
moneys with all due adjustments of interest.

Costs of the appeal should follow the event. The plaintiff is 
entitled in the Court helow to the costs of the action and the
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B.C. defendants, other than the said executrix, to the costs of tin r
C.A. counterclaims.

G ALU HER, J.A. :—1 am in accord with the views expressed by
Grkkxizkn the Chief Justice.

Twmki. McPhiluph, J.A.:—In my opinion, the appeal should sin 
ceed with a reduction in the amount claimed which l will later

m< runup»,
i \ explain.

The action is upon a mortgage made by Twigg, one of tin- 
respondents and one of a syndicate of speculators in land in 
Northern British Columbia acquired for townsite purposes
it being arranged amongst the syndicate that the conveyam......
the property should tie to Twigg and the mortgage, lwing for 
consideration money in respect of the conveyance, should In- 
given by Twigg. The appellant was the vendor—he had given 
an option upon the property to the late J. Henriek McGregor. 
(Kelly v. Enderton, 9 D.L.R. 472, [1913] A.C. 191) and the 
executrix of the estate of McGregor is one of the respondents. 
The defence of the respondents is that of fraud and rescission 
is claimed by way of counterclaim—but there is no alternative 
claim for damages as and for deceit, but it was argued at tins 
Bar that nevertheless that the respondents were entitled to that 
alternative remedy. The gravamen of the charge of fraud is 
that the appellant was an active party in collusion with the Lit•- 
McGregor to misrepresent the facts, notably that the appellant 
was willing to sell for $50 an acre—whereas the appellant sold 
ostensibly, as the consideration in the conveyance shews, at and 
for the price of $75 an acre and that the appellant was cog
nisant of this misrepresentation to the respondents ami that a 
part of this collusive arrangement was the agreement between 
the appellant and the late McGregor that the late McGregor 
was to receive $25 per acre out of the purchase price. The terms 
of the sale were that the syndicate or partnership—as it is alleged 
the joint adventures were—were to pay the sum of $11,062.5il 
in cash and a mortgage be given upon the property for the 
remainder of the purchase price, viz., $33,187.50, and this was 
carried out and a conveyance, as previously stated, made to the 
respondent Twigg on December 19, 1912, and a mortgage of 
even date. It would appear that the appellant made a pay
ment to the late McGregor of $3,687.50 in February, 1913 
and two assignments for $4,425—and $6.637.50 in November. 
1912, of the moneys to be paid by the syndicate or partnership, 
in all the sum of $14.750, being moneys the late McGregor va-» 
entitled to. The syndicate or partnership then, in order to ex
ploit the property, it being a highly speculative proposition, out 
of which they expected to get from the public $500,000, in-
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corporated a company and conveyed the lands to it—the com
pany (Nechaco River Estates Ltd.) undertook to pay the mort
gage and agreed to indemnify the respondent Twigg therefrom. 
Later there were alterations of terms of payment, the appellant 
being lenient in regard thereto. The defence is that the fraud, 
as laid, was not discovered until after the commencement of the 
action. Now it is trite law that he who alleges fraud must 
clearly and distinctly prove the fraud as laid—every material 
step must l>e proved by sufficient evidence: Angus v. Clifford, 
[1891] 2 Ch. 449 at p. 479. After the most careful reading of 
the evidence and analysing the same throughout. I unhesitatingly 
say that the respondents have failed to fix upon the appellant 
the fraud as laid that he colluded with the late McGregor in 
the perpetration of a fraud upon the syndicate or partnership. 
In my opinion, no evidence was adduced sufficient in its nature 
to fix fraud upon either the appellant or the late McGregor— 
in truth—I am not satisfied that any fraud of any nature or 
kind was perpetrated—certainly no collusion was established Ik*- 
tween the late McGregor and the appellant and everything points 
to the appellant not being aware of any failure upon the part of 
the late McGregor to acquaint his associates with the true posi
tion and that he was making a profit or participating in the pur
chase price—in fact the letter and agreement (see A.U. Ex. 28 
and 121, pp. 390, 351-3) came to the knowledge of Twigg in 
McGregor’s lifetime, i.e., long Indore 1915—the year in which 
McGregor gave up his life in the great war, and no repudiation 
was claimed or election to rescind but an election to affirm the 
contract must be assumed upon the facts and the agreement. 
There was the clearest documentary evidence that the appellant 
was open and frank in the matter and the appellant had every 
reason to believe that the facts were known to the associates 
of the late McGregor—he had taken pains to make it known 
what a terrible thing to charge* fraud in such a ease. The late 
McGregor was a gentleman of high professional and social 
standing in the city of Victoria—what would entitle the appel
lant to question his integrity? The joint adventures never ap
parently went into the question of the value of the land—in 
truth were only too anxious to profit by McGregor’s great 
knowledge and experience and heavy outlay of money and ex
pense of surveys to be liorne by McGregor, and now do not 
hesitate to defame the fair name and character of a valorous 
soldier—as the late (Major) J. Henrick McGregor died for his 
King and country leading on Canada’s valiant soldiers in the 
forefront of battle. That I am entitled to refer to a matter of 
common knowledge which is—I would refer to what Anglin, J., 
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said in In rc Price Bros., etc. (1920) 54 D.L.R. 286 at p. 295, GO 
Can. 8.C.R. 265: “The common knowledge possessed by ev ry 
man on the street of which Courts of justice cannot divest tln-u- 
selves,” and in the present ease the unfortunate situation was 
that 5 years after the death of McGregor, never mooted in his 
lifetime with knowledge in his lifetime of the facts known to 
Twigg, this terrible accusation of fraud is made—it revolts "one 
and it should be received with judicial abhorrence.

A still more painful thing has taken place in this action— 
the widow of the late McGregor, one of the respondents, as 
executrix of the estate of the late McGregor, has spread upon 
the pleadings in her defence an allegation of the same fraud, as 
is alleged by the other respondents, and that her husband, the 
late McGregor, was guilty of fraud—a more scandalous plead
ing, I venture to say, was never known in the annals of the law 
—and whoever is really responsible for instructing or advising 
such a pleading is entitled to be visited with the severest judicial 
animadversion. Further, at this liar, counsel appearing for ilie 
executrix, stated, no doubt instructed to do so—that the fraud 
of the late McGregor was not contested or denied, in fact ad
mitted—1 was appalled by this and there came to my memory 
what Lord Macnaghtcn—the greatest jurist of our day—said 
in the celebrated case of Scale v. Gordon-Lcnnox, [1902] AC. 
465 at I». 172. 71 LJ. (K.B.) 919:

“I do not think that the Court is entirely in the hands of 
counsel and bound to give the seal of its authority to any ar
rangement the counsel may make when the arrangement itself 
is not in its opinion a proper one.”

Can it be said to be proper or seemly that the executrix. 1 lie 
widow of the late McGregor, should admit that her husband com
mitted a fraud, something inscrutable and something she knew 
nothing of and impossible of being spoken to by her husband ut 
off by death. It could only have been advanced with a sordid 
interest, a self interest for monetary gain or to relieve the estate 
from liability. The pleading should have been struck out as 
in effect—being a pleading by the representative of the estate 
of the lute McGregor—it was the pleading of a party’s own fraud 
by way of defence which is not admissible or permissible. Fur
ther, it is the pleading of that which, as I have said, is in
scrutable—not proved in the action or capable of proof and, if 
the late McGregor bad not been cut off by death it might well 
have been that such facts would have been shewn that would 
have displaced wholly and totally this allegation of fraud -as 
it is, there is evidence that it came to the knowledge of the 
respondent Twigg long before, years before, the commencement
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of this action, that the appellant was not in fact receiving the 
total purchase price and notice to Twigg was notice to all 
of the respondents. Further, if it could he said—that the appel
lant was not perfectly clear in his dealings—there is no proof 
whatever of the fraud as laid—and relief cannot be had—
INattait v. Wake (1858), 31 L.T. (Jo.) 387 ; Luff v. Lord (1865), 
11 dur. N.S. 50 at p. 52, per Lord Westhury). What is alleged 
here is—the fraud and collusion of the appellant and the late 
McGregor, with not a tittle of proof of it—and fraud will not 
he carried by way of relief beyond that which is proved to the 
satisfaction of the Court-—(Nowatt v. Blake, supra; and 11 Jur. 
N.S. at p. 52, per Lord Westhury). Further, again, where actual 
fraud is alleged—relief cannot he obtained by proving only a 
ease of constructive fraud—and here actual fraud is set up, 
(Wilde v. Gibson (1848), 1 ILL. Cas. 605, 9 E.R. 897). The 
majority of the Court has come to the conclusion that rescission 
cannot he decreed hut that relief should he granted by way of 
damages for deceit. Were I of tin1 opinion that fraud was estab
lished, I would also have been of the opinion that rescission could 
not he granted. 1 cannot come to the conclusion that a case of 
deceit was made out—quite apart from the fact that there is no 
alternative claim which, to my mind, is an insuperable obstacle. 
Clearly Derry v. Peek (1889), 14 App. Cas. 337 lays it down 
that without proof of actual fraud no action for deceit is main
tainable—at p. 362 Lord Ilerschell said :—

“I shall have bv-and-by to consider the discussions which have 
arisen as to the difference between the popular understanding of 
the word ‘fraud’ and the interpretation given to it by lawyers, 
which have led to the use of such expressions as ‘legal fraud,’ or 
‘fraud in law,’ but I may state at once that, in my opinion, 
without proof of fraud no action of deceit is maintainable. 
When I examine the cases which have been decided upon this 
branch of the law, I shall endeavour to shew that there is abun
dant authority to warrant this proposition.”

See also Lord Ilerschell, at pp. 373, 374, 375, 376.
Nothing less than a fraudulent intention will suffice for an 

action of deceit—and where has it been established that the 
appellant had any fraudulent intention? What reason had he 
to believe that McGregor did not disclose all the facts to his 
associates. The appellant, upon his part, placed in McGregor’s 
hands that which gave complete disclosure and what reason had 
the appellant to believe that the information would be with
held. if it were withheld, and there is no evidence that it was 
withheld, in any ease there is express evidence that years before 
the action was commenced, notice was brought to the respondent
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Twigg that McGregor was getting a portion of the purchase 
price and if he did not appreciate the facts that came to his 
knowledge he should have, and must he held to have become 
apprised of the fact that all the purchase priee of the properly 
was not going to the appellant.

Now, as to fraudulent intention—we have Viscount Hal
dane, L.C., in Xocton v. Ashburton, [1914] A.C. 932 at pp. 953, 
954, saying:—“It must now be taken to be settled that not him: 
short of proof of a fraudulent intention in the strict sense will 
suffice for an action of deceit,” and it was held in Demi v 
Peek, 14 App. Cas. 337—that in an action for deceit the plain
tiff must prove actual fraud. In Angus v. Clifford, [1891 ] 2 < h. 
449, Lindley, L.J. at p. 469 said?—“But as I say I base ad
judgment purposely on the broader ground that after Pr< /, v. 
Derry, (14 App. Cas. 337) an action of this kind [for dec it| 
cannot be supported without proof of fraud, an intention to 
deceive and that it is not sufficient that there is blundering can 
lessness however gross unless there is wilful recklessness. Iiv 
which I mean wilfully shutting one’s eyes, which is of course 
fraud.” Nothing of this nature can be attributed to the pinin- 
tiff. Then, even if there were actual fraud and an action for 
deceit established—no damages have been established and fraud 
without damage is not sufficient—the property may well he 
worth a great deal more than what has been paid for it. Aj'llu 
v. Worstiy, [1898] 1 Ch. 274, 67 L.J. (Ch.) 172; Derry v. I l. 
(1889) 14 App. Cas. 337 at p. 374; Lord Blackburn, Smith v. 
Chadwick (1884), 9 App. Cas. 187 at p. 196.

The only relief that I think the respondents can be said 1 lie 
entitled to is the reduction of the principal sum due upon the 
mortgage by the amount which the late J. Henriek McGregor 
was to be paid, viz., the $25 per acre, in all the sum of $14,750— 
this sum the appellant is not entitled to recover as it would go 
to the executrix of the estate if it were paid, and, as 1 under
stand at this Bar, counsel for the estate expressly abandoned 
any claim in respect to these moneys.

The respondents could have accomplished this relief by proper 
pleading and not embarked upon the untenable contention that 
there was fraud—in which they have, in my opinion, woefully 
failed. The authorities which support this view are the follow
ing: Fawcett v. Whitchouse (1829), 1 Russ & M. 132 at p. 143. 
39 E.R. 51; Bentley v. Craven (1853), 18 Beav. 75 at p. 7s, 52 
E.R. 29; (irant v. The Gold Exploration and Development in
dicate Ltd., [1900] 1 Q.B. 233; Cameron v. Cuddy, 13 D L.R. 
757, [1914] A.C. 651—Lord Shaw of Dunfermline at ]>. 759.

I would, therefore, allow the appeal in part, the appellant be-
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ing entitled to payment less the amount payable to the late Mc- 
(iregor in respect to the sale of the property—in the result, ac
cording to my view, the respondents would fail in the defence of 
fraud.

Appeal allouai in part.

LK'HHTKIX v. LK’HHTKIX.

Saskatchewan Court of Appeal Haultain, Turyeon and
McKay, JJ.A. January M, 1922.

Evidence (8 XIIF—952)—Action for divorce—'Testimony or witness
RELIED ON BY TRIAL JUDGE NOT SUPPORTING FINDING—APPEAL— 
Reversal.

In an action for dissolution of marriage on the ground of the 
wife’s adultery, and for damages against the co-respondent, the 
trial Judge granted an order nisi for the dissolution of the mar
riage and awarded damages against the co-respondent, and in 
reaching his conclusion disregarded entirely the evidence of the 
plaintiff and based his decision entirely on the evidence of one 
witness, Haultain, C.J.S., and McKay, J.A., held that the trial 
Judge was right in rejecting the evidence of the plaintiff, but that 
the evidence on which his decision was based did not support a 
finding of adultery and allowed the appeal and dismissed the 
action. Turgeon, J.A., held that in view of certain material evi
dence concerning plaintiff’s conduct which had come into posses
sion of the defendants since the trial which would probably change 
the result of the case, a new trial should be granted.

[Fit» Randolph v. Fit« Randolph (1918), 41 D.L.R. 739; Kesler- 
ing v. Kesler ing (1921), 61 D.L.R. 44, 14 SLR. 367, referred to. 
See Annotations, Divorce Law in Canada, 62 D.L.R. 1, 48 D.L.R., 
"•]

Appeal by defendant from the judgment at the trial of an 
action for dissolution of marriage on the ground of adultery. 
Reversed.

(*. A. Cruise, for appellants.
C. //. ,/. Burrows, for respondent.
Haultain, C.J.S. ;—On the hearing of this appeal I was much 

impressed with the argument for a new trial. After a careful 
consideration of the evidence, however. I have come to the con
clusion that there is no necessity for a new trial, but that the 
action should be dismissed.

The evidence of the plaintiff was, in my opinion, very pro
perly disregarded by the trial Judge, who bases his decision 
entirely on the evidence of Mrs. Martin. That evidence, in my 
opinion, does not support a finding of adultery.

I would therefore allow the appeal with costs. The judgment 
below should be set aside, and judgment entered for the de
fendants dismissing the action with costs.

Tvroeon, J.A.:—I think that under all the circumstances of
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this ease a new trial should he ordered. The plaintiff sues Lis 
wife for a dissolution of marriage and claims damages against 
the co-respondent. The evidence from which adultery on tin* 
wife’s part might be inferred was not direct, hut circumstantial, 
as is usual in divorce cases. The plaintiff himself gave evid- • 
of the strained nature of the relations which existed hctw n 
himself and his wife for several years prior to their separation 
in January, 1920, and he attributes the troubles between th n 
to her too great intimacy with the co-respondent. In this par
ticular he cites various incidents in support of the allvgni ns 
contained in para. 6 of the statement of claim, which charge 
the wife with having committed adultery with the co-respoin! nt 
at the times and places therein specified. From these incidents 
adultery between the defendants might reasonably he inferred 
if the plaintiff’s evidence was to be believed upon all conflit lug 
points, and if his own cross-examination did not place him, as it 
does, in a decidedly unfavourable light. Both the defendants 
deny all the allegations of improper intimacy alleged against 
them in the plaintiff’s evidence, and explain each one of the 
incidents relied upon by him in a manner that appears reason
able; and in some cases the plaintiff’s own admissions sen to 
corroborate them. Unfortunately the trial Judge has made no 
express finding upon any of these allegations, and it is im
possible to gather from his judgment whether he believes 1 he 
plaintiff or not. The only finding of fact which his judgment 
contains relates to a separate allegation of adultery set up in 
paragraph 7 of the statement of claim, and is ns follow- : — 
“In this case I accept the evidence of Mrs. Martin as to viiat 
took place down at Estuary. That evidence satisfied me that 
there were relations between the two defendants. There will 
therefore be an order (etc.).’* He thereupon grants an order 
nisi for the dissolution of the marriage ami awards damages in 
the sum of $1,500 against the co-respondent. He gives the cus
tody of the 4 oldest children to the plaintiff, and states that he 
makes no order as to the custody of the youngest child.

Since, therefore, the evidence of Mrs. Martin is relied upon 
in the judgment ns establishing the wife’s adultery, it should, I 
think, he examined with some care. In the first place, I mv 
say, this evidence is uncorroborated ; it is denied explicitly by 
the defendants, and is inconsistent with the evidence given by the 
two sons of the husband and wife, Joseph, aged 15, and I' ul, 
aged 14 years. But leaving all contradictory evidence aside, and 
taking Mrs. Martin’s testimony at its face value, what docs it 
shew ? She is the wife of the proprietor of the Palace Hotel at 
Estuary. On January 14 or 15, 1920, the defendant, Mr-. L,
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came to the hotel with her 4 children and her luggage. The co
respondent accompanied them. In the evening he helped the 
wife and the hoys to carry the baby and the baggage to the room 
which Mrs. L. had engaged in the hotel. The next morning 
about 9 o’clock he called upon her there and then left and 
drove away to his own home, 24 miles distant. During the 
time the co-re? " t was in Estuary, Mrs. Martin says she 
saw him in Mrs. L.’s room twice,—once in the morning, and once 
in the evening. She was in an adjoining room from which, she 
says, she could see into Mrs. L.’s room through a small window 
in the wall between the two rooms. She says that on these two 
occasions she saw the co-respondent come into the room and 
she then saw the two defendants lying together across the bed, 
fully dressed, and arm-in-arm. On one of these occasions, she 
says, the co-respondent first locked the door. On each occasion, 
Mrs. Martin says, she was called away, and upon returning saw 
Mrs. L. up and straightening out her clothing. She does not 
give further particulars, except that on her cross-examination 
she says, “There was nothing wrong that 1 saw.” She also 
says that she thought at the time that the defendants were 
iium and wife.

C.A.

The necessary inferences to be drawn from the trial Judge’s 
judgment is that he believes either that adultery was committed 
by the parties upon one or both of these occasions, or that the 
occurrence of these intimacies shewed that the pre-existing rela
tions between the defendants had been adulterous.

The nature of the evidence which is usually adduced to es
tablish the fact of adultery, and the manner in which such evi
dence should be considered, is discussed as follows by Lopes, J., 
in his judgment in Allen v. Allen, [1894] P.D. 248 at pp. 251, 
252: “It is not necessary to prove the direct fact of adultery, 
nor is it necessary to prove a fact of adultery in time and place, 
because, to use the words of Sir William Scott in Loveden v. 
Lnvedcn, 2 Hagg. Cons. 1, at p. 2—‘if it were otherwise, there 
is not one case in a hundred in which that proof would be at
tainable; it is very rarely indeed that the parties are surprised 
in the direct act of adultery. In every ease almost the fact is 
inferred from circumstances which lead to it by fair inference 
as a necessary conclusion, and unless this were the case, and 
unless this were so held, no proteeetion whatever could be given 
to marital rights.’ To lay down any general rule, to attempt to 
define what circumstances would be sufficient, and what in
sufficient, upon which to infer the fact of adultery, is impossible. 
Each case must depend on its own particular circumstances. It 
would be impracticable to enumerate the infinite variety of cir-
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eumstantial evidentiary facts, which of necessity are as various 
as the modifications and combinations of events in actual life. \ 
jury, in a case like the present, ought to exercise their judgment 

[IN with caution, applying their knowledge of the world and < f 
Klx human nature to all the circumstances relied on in proof of 

adultery, and then determine whether those circumstances are 
, A- capable of any other reasonable solution than that of the guilt 

of the parties sought to be implicated.”
It is to he observed, therefore, that in order to determine 

whether a finding of adultery in an action for the dissolution of 
a marriage is supported by the facts, the appellate tribunal must 
inquire whether the evidence reveals circumstances which 1- ,d 
to it by “fair inference as a necessary conclusion,” in the 
language of Sir William Scott; or, to use the words of Lopes. 
L.J., “whether these circumstances are capable of any other 
reasonable solution than that of the guilt of the parties sought 
to be implicated.” And when one considers that the result of 
the verdict is to fasten the guilt of adultery upon a wife and 
mother, to dishonor her womanhood, and to deprive her of her 
home and possibly of her children (as is the case in the matter 
now under review), it would appear that the rule to he <le 
duced from the above citation is a reasonable one and closely 
akin to the rule followed in those criminal cases where the 
prosecution relies upon circumstantial evidence to prove guilt, 
and where it is laid down that in order to find the accused guilty 
the jury must l>e satisfied not only that the circumstances are 
consistent with his having committed the act hut that they are 
such as to be inconsistent with any other rational conclusion. 
(Per Alderson, B., in It. v. Hodge (1838), 1 Lew C.C. 228).

If the only ground relied upon by the appellants in this appeal 
were the insufficiency of Mrs. Martin’s evidence, 1 should In* 
strongly inclined to decide in their favour, because 1 doubt very 
much whether that evidence could reasonably justify any mure 
serious finding against Mrs. L. than one of impropriety, lack of 
modesty, and indiscretion,—conduct of a reprehensible character, 
certainly, hut not bad enough in the eyes of the law to bring 
upon her the punishment of divorce with all its harsh conse
quences. It appears to me that there is still a great gulf be
tween what Mrs. Martin says she saw and sufficient eviden< <* of 
actual adultery. Rut there are other elements in this case 
which must also he taken into consideration, and which concur 
with all I have just said to lead me to the conclusion that the 
judgment of the trial Judge should be set aside and a new 
trial ordered.

The first of these matters is that of the plaintiff's own con-
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duct, as disclosed at the trial. Even when adultery is proved 
heyond a doubt, the position of the husband may be such that 
the Court will refuse him the relief of dissolution of the mar
riage. If he has wilfully neglected or ill-treated his wife and Lichstein 
refused to act towards her as a husband should, he will forfeit his lichstux

right to a divorce on the ground of her subsequent adultery. ----
(Kesleriny v. Krslcring (1921), 61 D.L.R. 44, 14 8.L.R. 367). Turrt*u"' ,A 
Now the evidence taken at the trial shews that the plaintiff was 
convicted several times of assaulting his wife and once of 
assaulting one of the children. Her trip to Estuary in Janu
ary, 1920, with all the children, when she was accompanied by 
the cot respondent and when Mrs. Martin says she saw the inci
dents she describes, was rendered necessary by her determination 
to leave the plaintiff immediately after the last of these trials 
at which he was convicted. On that occasion the plaintiff stood 
aside, according to his own evidence, and allowed her and the 
children to go. She says that he had made things so miserable 
for her that she could not stay with him any longer. She has 
lived separate from him ever since. Unfortunately it is not 
clear from the evidence as we have it before us whether he 
began to ill-treat his wife before or after the occurrence of the 
incidents which he says he witnessed and which caused him, ac
cording to his story, to believe her guilty of infidelity. It is 
regrettable that the evidence surrounding these and other im
portant circumstances of the ease should be as indefinite as it is.

Since the trial new evidence concerning the plaintiff’s conduct 
as a husband has come into the possession of the defendants,- and 
the discovery of this new evidence is one of the grounds alleged 
by the defendants in their prayer for a new trial. Several 
affidavits have been tiled. It is apparent from all of them that 
the evidence which they disclose was not available to the de
fendants at the time of the trial, and neither of the defendants 
can he taxed with lack of diligence in this respect. And in my 
opinion the nature of the evidence is such that if it can be sub
stantiated in Court it will in all probability change the result 
of the ease. The gist of these several affidavits is as follows:—

(1) Ellis Dwyer swears that in the summer of 1917 the plain
tiff told him that his trouble with his wife was due to the fart 
that she was too religious and had too many children, and 
refused on religious grounds to take means to stop having chil
dren. He said he would like to find a way to get rid of her by 
a divorce. (2) Isaac Finkelstein swears that about four months 
previous to November 22nd, 1920, he overheard the plaintiff tell 
one C. Coleburg how anxious he was to get rid of his wife, and 
that he had a witness who would swear anything he wanted her
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to swear if he would pay her to do so. (3) Ben Zuckermau 
swears that in December, 1919, he heard the plaintiff say to a 
third party in reference to his wife: “I will get her now. 1 
have a good witness, but it has cost me enough money to get tin- 
witness.” (4) Rebecca Feinberg swears that in the fall of 
1920 the plaintiff approached her and asked her to give evidem • 
against his wife in the suit for divorce which was coming mi. 
He told her he would pay her well if she would testify that s! 
had seen men at the wife’s house and that the co-respond< ut 
lived with her. The deponent answered that these things wi re 
not true and that she would not say them. Later, she swears, 
the plaintiff approached her again and told her that since she 
xvould not testify for him he had found another woman who 
would do so and who would say what lie wanted her to say, and 
that he Mas paying her well for it.

All this evidence is certainly of a material character, and, 
when considered in conjunction with the general aspect of the 
case as it Mas left at the trial, it tends, in my opinion, to eon. 
firm the conclusion at which I have arrived, that this appeal 
should be allowed in favour of both defendants, the judgim ut 
in the Court below set aside, and a new trial ordered.

1 may say that it is only after some hesitation that 1 have 
reached the conclusion that tliis *ourt should order a new trial 
instead of dismissing the plaintiff’s action. There is doubtless 
much to be said in favour of the latter course being adopted. In 
view, however, of the brevity of the judgment delivered by tIn- 
trial Judge and of the indefinite language used by him I am 
unable to determine to my own satisfaction whether he intended 
to find against the plaintiff on the allegations of adultery relat
ing to para. 6 of the statement of claim and to find that the 
evidence of Mrs. Martin is capable in itself of establishing 
adultery at Estuary, or whether lie merely accepts the evidence 
of the events at Estuary as corroborating the plaintiff’s evi- 
dencc in regard to the adulterous relations which the plaintiff 
testifies existed betM'ecn the defendants for years and which 
come within the allegations in para. 6. In my opinion, if Mrs. 
Martin’s evidence is left entirely aside, there is still ample evi
dence given by the plaintiff himself to establish adultery pro
vided the Judge hearing the evidence and observing the \ui- 
nesses Mere to find in his favour in all particulars. It is much 
to be regretted therefore that the judgment appealed from is of 
so little assistance to us in the matter. We ought, in my opinion, 
to have had the benefit of the views of the trial Judge upon the 
evidence pertaining to adultery by the defendants during 1 he 
years the wife lived with her husband and before she left him
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to go to Estuary. Again, it should be observed that the defend
ants do not ask for a dismissal of the plaintiff’s action, hut 
merely for a new trial. Of course we are not bound by this, 
hut may ourselves draw any inferences of fact which we may 
deem proper and make any order which in our opinion ought to 
have been made by the Court below. In view, however, of the 
very conflicting nature of the evidence upon which we have 
ho finding and which relates to incidents spreading over a period 
of some years, 1 think this is a case where justice cannot be done 
unless the parties and the witnesses are heard again, and the 
Appellate Court in case of an appeal, has the benefit of express 
findings by the Court below. If we dismiss the action outright 
the plaintiff will be precluded for all time from seeking a 
divorce upon the grounds alleged by him in this action. 1 am 
not convinced that such a course would do him justice. (Fitz 
Randolph v. Fitz Randolph (1918 . 11 D.L.R. 739, at p 71 
45 N.IUi. 505).

The appellants should have their costs of appeal.
McKay, J.A., concurs with Havltain, C.J.S.

Appeal allowed.

ST. VAVL LVMI1ER <to. Lhl. v. BRITISH CROWN ASSI RANCE 
CORP’X.

Alberta Supreme Court, Walsh, J. November 30, 1921.
Insurance (§ IIIE—75)—Warranties ani> representationk—Con

struction OF PARTICULAR CLAUSE—MISREPRESENTATION—FULL 
DISCLOSURE TO AGENT—LIABILITY OF INSURANCE COMPANY.

A fire Insurance policy contained the following type-written 
clause, “It is understood and agreed that this insurance also 
covers loss or damage arising from or traceable to Prairie Fires. 
It being warranted by the assured that the several locations 
named herein on which lumber are piled shall be entirely sur
rounded by ploughed ground and in no way exposed to bush 
hazard.” The Court held that the warranty related only to loss 
or damage arising from or traceable to prairie fires, and that the 
defendant was freed from liability as the loss sued for did not 
arise from and was not traceable to a prairie fire.

When an insured makes an explicit communication to the agent 
of an insurance company that the lumber to be insured is on a 
clearing in a bush and the Insurance company refuses the risk on 
the ground that it is exposed by heavy under brush, but on the 
demand of the agent places the insurance with another company 
the insuring company cannot escape liability on the ground that 
the insured omitted to communicate such material fact to it, with
in the meaning of a statutory clause in the policy.

Action to recover on a policy insuring the plaintiff against 
loss by fire on inter alia 150,000 feet of sawn lumber. Judgment 
for plaintiff.

587

Alta.

8.C.

St. Paul 
Lumber Co.

British

Ash’ce Co.



588 Dominion Law Reports. [62 DX..R.

Alta.

8.C.

St. Pall 
Lvmhkk Co. 

v.
Bkitihh 

Aee't* Co. 

Walsh. J.

S. IV. Field, K.C., for plaintiff.
//. P. O. Savary, K.C., for defendant.
Walsh, J. :—The defendant by its policy of in su ranee insun <1 

the plaintiff against loss by fire on, inter alia, 150,000 ft. of sawn 
lumber piled on the bank of a certain river. This lumber was 
during the currency of the policy wholly destroyed by fire.

On the face of the policy the following type-written clan- 
appears :—

“It is understood and agreed that this insurance also com is 
loss or damage arising from or traceable to Prairie fires. It 
being warranted by the assured that the several locations named 
herein on which lumber are piled shall Ik* entirely surrounded 
by ploughed ground and in no way exposed to bush hazard.

The evidence does not disclose the cause of the fire or, except 
infèrentially, where it originated. It did not spread to tin* 
lumlier from a prairie fire or a bush fire, but seems to have 
originated from some unknown cause in the lumber itself. Tin- 
land on which it was piled was not “entirely surrounded by 
ploughed ground.” It is in fact admitted that there was m 
ploughing whatever around it. Because of this and upon the 
further contention that this lumber was exposed to bush hazard 
it is submitted by the defendant that no liability for this I »s 
attaches to it, the argument being that the words of the fore
going clause from “It being warranted” to the end constitute 
a warranty which applies to the entire risk, the fulfillment of 
which is a condition precedent to any liability of the defendant 
under the policy.

I am of the opinion that this warranty relates only to “Joss 
or damage arising from or traceable to prairie fires.” The words 
relied upon as creating it do not of themselves make a senti-im- 
for they are not grammatically complete. The comma whi-h 
immediately precedes them indicates that what goes before it 
dot*s not constitute a sentence otherwise, of course, a period 
would be the proper punctuation mark. The only thing that 
gives the defendant any ground for its contention is the spelling 
of the word “it,” the first word of the warranty, with a capital 
“I,” thus denoting the beginning of a sentence. There is an 
obvious typographical error either in the case of this comma or 
in this spelling of this word. The grammatical construction of 
the entire clause in my opinion justifies no other conclusion than 
that the capital “1” was used in error. That l icing so, I think 
that both physically and as a matter of grammatical const ruc
tion the entire clause consists of but one sentence. Its r ;il 
meaning may lie seen without changing a word of its phrase
ology by simply transposing the order of the two clauses of



62 D.L.R.] Dominion Law Reports.

which it consists and putting the subsidiary clause first, making 
it read as follows:

“It being warranted by the assured that the several locations 
named herein on which lumber are piled shall he entirely sur
rounded by ploughed ground and in no way exposai 1o hush- 
hazard, it is understood and agreed that this insurance also 
«overs loss or damage arising from or traceable to prairie fire.”

I can see no ambiguity in the clause as it stands except such 
as is created by the erroneous use of the capital letter “1” and 
that presents no difficulty. If, however, the clause as it reads 
is ambiguous it must Ik* construed most strongly against the 
defendant for it is responsible for its wording.

Holding the opinion of this clause which I do, it follows that 
I cannot, because of it, free the defendant from liability as the 
loss sued for did not arise from nor was it traceable to a prairie 
fire.

Statutory Condition No. 1, to which this policy is subject, 
provides that “if any person insures property and .... omits 
to communicate any circumstance which is material to be made 
known to the company in order to enable it to judge of the risk 
it undertakes such insurance shall Ik* of no force in respect to
the property in regard to which the...........omission is made.”
The defendant says that the plaintiff omitted to communicate 
to it a material fact within this condition, namely that the 
lumber described in the policy was entirely surrounded by bush 
and under-brush and was exposed to the risk of bush fire, and 
hy reason of this omission it is under no liability to the plaintiff 
in respect of this loss.

Meunier, the president of the plaintiff, gave Lebel, the agent 
to whom he applied for this insurance, all of the information 
that was conveyed to him as to the surroundings of this lumber. 
He told him that it was on a flat coming down from the hill 
ami 50 ft. from the river, on a half-acre of clearing, that there 
was hemlock and jack-pine lieyond the clearing and that the 
company had had two men clearing away the brush before the 
lumber was put there. This strikes me as being a fairly explicit 
communication to Lebel of the fact that this lumlH-r was on a 
clearing in a bush. Lebel endeavoured to place the risk with the 
London & Lancashire Fire Ins. Co., whose agent he was. He 
described this particular pile of lumber as ls-ing “piled on the
bank of a river on the timl>er limit of the owner.........at present
150 feet from the sawmill, but I am informed that the mill will 
be removed inside of ten days to another setting a few miles 
out.” This letter must have conveyed to that company knowl
edge of the fact that this lumber was in or in the neighbourhood
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of a bush for it had obviously been cut by a portable mill -m 
a timber limit. That company’s reply was by wire which aft* r 
referring to the other piles says of this one, “Location number 
three, when sawmill is removed rate will be the same unless 
exposed by heavy underbrush in which case would prefer not to 
have the risk.” This wire was confirmed in a letter from that 
company the following day, the only material part of which 
is the following, “We should be glad to write the sawn lumber 
when in no way exposed by bush, slashings or heady underbrush ; 
our experience in the latter ease has been so costly that even 
with the additional charge we would not care to have the risk 
on our books and indeed 1 do not think you will find any reput
able company that would take it.” Lebel’s only reply to either 
telegram or letter was a request by telegram to the London 
Lancashire to issue the policy. Here the correspondence bet win 
Lebel and that company ended except for a wire from it some 
days later that it was prohibited from writing that class of 
insurance, and so it had been brokered and the policies would go 
forward the next day.

What happened, in fact, was that the London & Lancashire 
decided not to take the risk and so offered it to the defendant, 
which accepted it. Correspondence by wire and letter pa—d 
between these two companies, and the defendant seems to have 
obtained all of its information about the risk in that way. 1 do 
not think the plaintiff can be in any way bound by the state
ments made by the London & Lancashire in the course of that 
correspondence to which it was in no sense a party, and of 
which it was ignorant until long after. The defendant enclosed 
the policy to Lebel with a covering letter which contains nothing 
material to this issue except the statement that the policy was 
written at the rate for unexposed lumber in the open. That is 
the only letter between the defendant and Lebel that is in 
evidence, and there is none between the plaintiff and the 
defendant.

I understood Mr. Savary to rest his argument under this plea 
largely upon the fact that there was no communication made 
by the plaintiff of the existence of a willow bush on the flat 
below the lumber between it and the river. An insurance 
adjuster visited the spot on January 20, 1921, the fire having 
occurred towards the end of December, and he says that he 
found a willow7 bush from 10 to 15 ft. high covering an area 
of about half-an-acre on a flat about 8 ft. below' the lumber. 
Meunier does not seem to have mentioned this bush to Lebel 
when he was describing the location to him. llivon, the de
fendant’s secretary, says that this bush was 7 or 8 feet high,
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and that in the spring the ground on which it stood was covered Alta, 
by the waters of the river. gc

I think that the defendant has failed to establish this de- 8T~p~r| 
fence. The plaintiff conveyed to Lei tel knowledge of the fact lvmbkr Co. 
that the lumber was piled in a clearing in the bush. The London **•
& Lancashire certainly must have gathered from Lebel’s letter "
that this was the case. No questions were asked by it as to Ass n. Co. 
the character of the surroundings or the distances from the xvjÜmT j 
lumber to the bush. It contented itself by expressing its willing
ness to assume the risk “when in no way exposed by bush, 
slashings or heavy underbrush.” There was no exposure to 
danger from either slashings or heavy underbrush for the land 
had been cleared of them. It certainly was told that there was 
hush around the lumber. With the exception of the half-acre 
of willows along the river. Meunier gave Lehel a sufficient de
scription of the bush. If he thought of this willow bush at all. 
he might very well have regarded it as of absolutely no import
ance from the point of view of a fire risk. It then stood in 
water to a height barely reaching the bottom of the lumber pile 
and separated from it by a few feet. When the adjuster saw 
it, nearly 9 months later, it had of course grown and the sub
sidence and the freezing over of the waters of the river no 
doubt made it look more formidable as a possible source of fin* 
than it was when the application was made. I am quite unable 
to find that Meunier’s silence about this bush constituted an 
omission on his part to communicate a circumstance material to 
he made known to the defendant, and that being in my under
standing of the evidence the only omission that he was guilty 
of, I must hold that this defence fails.

The plaintiff is entitled to judgment. It was agreed that if 
I reached this conclusion the amount of the judgment should 
ho determined by a reference, subject to the plaintiff’s right to 
contend that the amount has already been determined by an 
award of arbitrators. This question may be spoken to again 
if necessary.

Judgment accordingly.
[This decision was reversed by the Appellate Division, March 16, 1922.]
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LONDON * 11RITI8H NORTH AMERICA Co. Ltd. v. HAIGH.
Saskatchewan King’s Bench, MacDonald, J. December 12, 1921 

Costs ($ I—7)—Action fob foreclosure or sale—Plaintiff asking
FOB PERSONAL JUDGMENT — COSTS NOT LIMITED TO SUCH AS
WOULD HAVE BREN INCURRED IN ACTION ON THE COVENANT.

In an action for foreclosure or sale where the plaintiff asks for 
personal judgment and establishes his right thereto, the ordw 
made should follow Form 121 in the appendix to the Saskatchewan 
Rules of Court, and the plaintiff is not limited to such costs only 
as would have been incurred in an action on the covenant.

[Orser v. Colonial Investment <t Loan Co. (1917), 37 D.L.R. 4", 
10 S.L.R. 349, followed.]

Mortgage (§ VG—106)—Sale under power of sale in—Right hi
MORTGAGER TO BID—RESTRICTIONS.

In an action for foreclosure or sale, a mortgagee for his own 
protection where he has not the conduct of the sale and is not a 
trustee, should be given leave to bid and this right should mu 
be restricted.

Appeal by plaintiff from that portion of an order made in 
a mortgage action, which limited his costs to such as are appli' 
able to an action on the covenant, and which restricted his right 
to bid at the sale. Reversed.

J. M. Stevenson, for the plaintiff.
No one for defendant.
MacDonald, J. :—This is a mortgage action in which the Local 

Master made the following order :—
“It must be referred to the Local Registrar to ascertain the 

amount due under the mortgage in question for principal, in
terest, insurance premium and taxes, and the plaintiff is at 
liberty to sign judgment against the defendant Ilaigh for the 
amount so found due, together with such costs as are applicable 
to an action on the covenant. And it is further ordered that 
the defendant Ilaigh do specifically perform the covenant con
tained in the mortgage sued on as to payment of taxes by paying 
all taxes and arrears on the premises within sixty days of the 
date of such reference.

And it is further ordered that the defendants pay into Court 
within the same period to the credit of this action the amount 
found due on the aforesaid reference together with interest 
thereon and costs to be taxed.

And that in default of either of the terms above ordered, and 
without further order, the mortgaged property to be sold under 
the direction of the sheriff of this judicial district, on the usual 
terms.

Two months’ notice of such sale to be given by insertion in
..............................................of eight successive weekly insertions,
and by posters of such sale to be posted not less than six weeks
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and not more than two montlis prior to the sale in twelve con
spicuous places in the city. The plaintiffs have leave to hid by 
delivery to the sheriff of a sealed tender prior to salt1. Terms 
25 per cent, cash at the time of the sale, and the balance within 
two months on the transfer being duly confirmed. Other terms 
as usual.

And it is further ordered that the plaintiff be at liberty to 
enter into immediate possession of the mortgaged premises, 
namely, Lot 28 in Block 2d, according to the Plan F.K., subject, 
however, to accounting for the rents and profits thereof, when 
applying further.

Posts of this application costs in the cause. Leave to the 
plaintiff to apply further.”

The plaintiff appeals from that portion of the order which 
limits the costs for which personal judgment may Ik* entered to 
such costs only as are applicable to an action on the covenant, 
and from that portion whereby the leave to bid is limited to 
delivery to the sheriff of a sealed tender prior to sale.

From the material before me it does not appear that there 
were any special circumstances in question in the action.

No counsel appeared on l»ehalf of the defendants herein, but 
counsel for the plaintiff very properly called attention to the 
case of Farrer v. Lacy, Ilartland & Co, (1885), 31 Ch. 1)., 42, 
54 L.J. (Ch.) 808, 33 W.R. 265, in which there was approved 
by the Court a form of order to the same effect as to the disposi
tion of the costs as the order in question herein.

From a perusal of the reasons for judgment in said case, it 
appears to me, however, that the Lords Justices were approving 
a form of order to be followed in practice rather than deciding 
any question of substantive law.

Buggallay, L.J., says at p. 47 :—
“The remaining objection which was not taken at the hearing, 

and was now raised for the first time, nearly two years after 
date of the original judgment, is that the form of order for 
payment by the mortgagor personally of principal, interest and 
costs of the action is too wide. I am not sure as a matter of 
practice how far the Taxing Master would deal with the costs 
of an action which like this combines the double form of an 
action on the covenant and an action for foreclosure, whether 
he would limit them to such as were incurred as costs of the 
action on the covenant, or whether he would tax the whole costs 
of the action. I think that the proper course to be pursued 
in future will be that the costs should be limited to those which 
would have been properly incurred had the action been one on 
the covenant only.”

38—62 D.L.B.
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Bowen, L. J., says at p. 49: “It will be convenient for us to 
express our view as to the form of order which it will be con- 
venient to adopt, and Lord Justice Fry has sketched out a 
form of such order.”

It is true, however, that Fry, L.J., says as follows at p. 50; 
“The strict right of the Plaintiff is to require the Defendant 
personally to pay the costs so far as they would have been 
incurred in an action on the covenant, leaving the costs of 1 ho 
foreclosure action to go into the account.”

If this is intended to mean that the plaintiff cannot recover 
against the mortgagor personally the costs of an action for 
foreclosure of sale in excess of the costs that would l»e incurred 
in an action on the covenant, I cannot find authority for the 
proposition. A mortgagee, it is dear, has the right to pursue 
all his remedies concurrently. 21 Hals. 244; Orser v. Colonial 
Investment & Loan Co. (1917), 37 D.L.R. 47, 10 S.L.R. 349.

Where the plaintiff pursues a remedy which he has a right to 
pursue and is not guilty of misconduct, it seems to me that lie 
should be entitled to all the costs incurred.

Our present rule 663 provides that the forms contained in 
the appendix to the rules shall be used with such variations as 
circumstances may require. Form 121 contains the following: 
“And it is further ordered that the plaintiff have judgment 
against the defendant for the sum of $ ,together with
costs to be taxed.”

It seems to me, therefore, that the Judges of the Court, in 
promulgating said rules, intended to settle said form as the 
one to be generally followed, subject, of course, to variations 
by reason of any special circumstances.

Moreover, a perusal of the judgment in Orser v. Col"niai 
Investment & Loan Co., supra, shews that the costs for which 
the plaintiff was given personal judgment there were not limited 
to such costs only as would have been incurred on an action on 
the covenant.

The point in question in this appeal was not, it is true, raised 
there. Reference is made to the form of order that was made 
in that action merely to shew what the practice has been in 
this jurisdiction for some time.

Before the Judicature Act, a mortgagee had two rights which 
were enforced in different tribunals; an action at law against 
the mortgagor personally, and a suit in equity against the 
mortgaged property.

But since the Judicature Act, as already pointed out, he can 
now pursue all his rights concurrently and he does so in the
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same tribunal. I cannot therefore see any good reason for 
differentiating as to the costs to be recovered.

I am therefore of opinion that in the absence of any special 
circumstances in an action for foreclosure or sale where the Loxno.x & 
plaintiff asks for personal judgment and establishes his right 
thereto, the order made should follow Form 121 in the Ap- c'o. 
pendix to the Rules of Court. t\

The second objection taken herein is that the order in question HaI( I1' 
should not have limited the right of the plaintiff to hid to the MacDonald, s. 

delivery of a sealed tender to the sheriff before sale.
In Fisher’s Law on Mortgages, Canadian ed., pp. 1006-1007, 

para. 2020. it is stated as follows:—
“Both in the Admiralty and Chancery Divisions leave will 

l>e given to the mortgagee to hid at the sale; hut it will In* 
refused until the other ways of selling have failed, if the mort
gagee is also a trustee, and objection is made by cestuis que trust.
And also if the applicant have the conduct of the sale; in which 
if he desire to hid, the usual course is to appoint some other 
person to conduct the sale.”

In this case the mortgagee was not a trustee, nor did he 
have the conduct of the sale.

In Dakota Lumber Co. v. Rinderknecht (1905\, 1 W.L.R. 481, 
at pp. 485, 486, Wetmore, J., said as follows:—

‘‘The evidence establishes that it is the practice in the Courts 
of South Dakota for the plaintiff in a foreclosure suit to purchase 
the property in. Now, I can discover nothing in this which 
is contrary to natural justice. I know that in Canada it is 
not allowable without the leave of the Court, hut on application 
and leave of the Court obtained it is allowable. So much is that 
so that the application for leave appears to me to take upon it 
rather the character of a farce. 1 have known in my experience 
both as Judge and while practising at the Bar, a number of 
rases where mortgaged property was sold on foreclosure pro
ceedings, and in every instance it was usual to apply for leave 
for the plaintiff to bid, and 1 never knew it to he refused.”

Again, it may he pointed out that Form 121 already referred 
to contains this provision:—“The plaintiff is hereby given leave 
to hid.”

It appears to me that for his own protection a mortgagee 
should, where he has not the conduct of the sale and is not a 
trustee, he given leave to bid, and 1 cannot see that it is of any 
advantage to the mortgagor to have the mortgagee restricted 
in his rights to bid.

In fact it may he to the mortgagor’s disadvantage. Should 
anything occur in connection with the conduct of the sale which
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gives the mortgagor reason to complain, he can raise his obj. 
tions on the motion to confirm the sale. Canada Permanent 
Mortgage Co. v. Jesse.(1909), 2 S.L.R. 251.

I am therefore of opinion that, excepting where he is a 
trustee and cestui s que trust object, or where he has the conduct 
of the sale, a plaintiff, if he so desires, should be given un
restricted leave to bid. The appeal is therefore allowed with 
costs.

As this appeal raised two important questions of practice, and 
the order complained of was, though not according to the pre
vailing practice in the Province, supported by Farrcr v. Lacy, 
supra, I considered it proper in order to have uniformity of 
practice, to consult such other members of this Court as I could 
reach liefore deciding these questions. Unfortunately I was not 
able to consult all of them, but I have the benefit of the opinion 
of the majority of the Judges of this Court, which is unani
mously to the effect al>ove stated.

BRITISH EMPIRE UNDERWRITERS v. WAMPLER.
Supreme Court of Canada, Davies, CJ., Idington, Duff, Anglin and 

Mignault, JJ. December 9, 1921.
Insurance (§ IIID—60)—Insurance of motor car—Construction of 

policy—Cause of damaob not covered by.
A policy Insuring a motor car contained an endorsement an 

follows:—“In consideration of $28.05 premium ... It is hereoy 
understood and agreed that this policy is extended to cover .lie 
insured to an amount not exceeding $1,700 on the body, machinery 
and equipment while within the limits of the Dominion of Canada 
and the United States, including while in building, on road, on 
railroad car or other conveyance, ferry or inland steamer, or 
coastwise steamer between ports within said limits subjects to 
the conditions before mentioned and as follows: (A) Fire, arising 
from any cause whatsoever, and lightning. (B) While being 
transported In any conveyance by land or water—stranding, sink
ing, collision, burning or derailment of such conveyance, including 
general average and salvage charges for which the insured is 
legally liable." Held, reversing the judgment of the Ontario 
Supreme Court, Appellate Division (1920), 57 D.L.R. 88, and re
storing that of the trial Judge, 54 D.L.R. 657. that (jiBIfl 
plaintiff's motor-car while being unloaded from a ferry-boat, caused 
by the boat backing away and allowing the car to drop into the 
water, was not covered by the policy, the loss not having been 
caused by the stranding, sinking or collision or burning of the 
ferry-boat.

Appeal by defendant from the judgment of the Supreme 
Court of Ontario (1920), 57 D.L.R. 88, 48 O.L.R. 428, reversing 
the judgment of Orde J. at the trial (1920), 54 D.L.R. 657. 
48 O.L.R. 13, of an action upon an automobile insurance policy. 
Reversed and judgment of Orde J. dismissing thp action, 
restored.
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.4. C. Heighington, K.C., for appellant.
Davies, C.J. (dissenting) :—This is an appeal from the Second 

Appellate Division of the Supreme Court of Ontario (1920), 
.57 D.L.R. 88, 48 O.L.R. 428, reversing a judgment of the trial 
judge (1920), 54 D.L.R. 657, 48 O.L.R. 13 (who had dismissed 
the action) and holding that the plaintiff respondent was en
titled to recover from the appellant herein $1,781.47 on his 
policy of insurance covering his automobile.

The judgment of the Appellate Division was delivered by 
Mast en J., speaking for the whole court.

The circumstances under which the loss was sustained are 
fully set out in the judgment of Orde J., the trial Judge, and 
need not here he repeated.

The question to l>e determined in this appeal is whether the 
loss is or is not eovered by the terms of the policy of insurance.

I may say that 1 agree generally with the reasons stated by 
Mast en J., for holding that this question should be answered in 
the affirmative.

This question must be determined under the opening words of 
the policy, which are as follows :— 
any of these facts?

“Automobile.”
“In consideration of twenty-eight & five cents

dollars ($28.25) Premium and the Declarations of the Insured, 
it is hereby understood and agreed that this policy is extended 
to cover the Insured to an amount not exceeding Seventeen 
Hundred Dollars (1,700) on the Body, Machinery & Equipment, 
while within the limits of the Dominion of Canada and the 
Vnited States (exclusive of Alaska, the Hawaiian Islands and 
Porto Rico), including while in building, on road, or railroad 
car, or other conveyance, ferry or inland steamer, or coast-wise 
steamer between ports within the said limits, subject to the 
conditions before mentioned and as follows :—
“(A) Fire, arising from any cause whatsover and lightning. 

(B) While being transported in any conveyance by land or
water--------stranding, sinking, collision, burning or derailment
of such conveyance, including the general average and salvage 
charges for which the insured is legally liable.”

It appears to me that the answer to the question of defendant 
appellant’s liability turns upon the proper construction of con
dition “(B).” Does this condition mean that defendant’s
liability, by the insertion after the dash -----  of the words
“stranding, sinking, collision, burning or derailment of such 
conveyance,” is strictly limited to damages caused by one or more 
of these specified facts of “stranding, etc.” or are they stated
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merely as examples of that liability Î In other language, do these
words following the dash (-------- ) mean including daimu
eaused by “stranding, etc.,” or must they be read as defining 
and limiting the company’s liability to accidents arising fn-iu 
any of these facts.

I think these causes of possible damage explicitly enumerat'd 
are only given as examples of the company’s liability, but do 
not exclude other causes, and that the fair and reasonable way
of construing the clause is to read in after the dash (-----
the word “including’’ or the words “such as,” but not the 
words “but only in ease of” or “or only if eaused by” as con
tended by the company.

At the very worst these words seem to be ambiguous and 
should therefore, in case of doubt as to their meaning, he con
strued against the company, if capable of such construction.

For the reasons, therefore, stated by Masten J., in delivering 
the unanimous judgment of the Appellate Division, 57 I).L R. 
88. 48 O.L.R. 428, and the additional reason above stated hv 
i , I would dismiss the appeal with costs.

Idinüton, J. (dissenting) This is an appeal from the unani
mous judgment of the Second Appellate Division of the Sup
reme Court of Ontario, 57 D.L.R. 88, 48 O.L.R. 428, reversing 
the judgment of Orde J., 54 D.L.R. 657, 48 O.L.R. 13, and turns 
only upon the construction of an insurance policy issued by 
appellant to respondent covering risks of loss by the hitter 
arising from his ownership of an automobile.

I agree with the reasoning of the said Court of Appeal unless 
in the minor suggestion therein that the contract prepared by 
the appellant is not ambiguous. I find it so ambiguous that we 
are entitled to construe it most strongly against appellant.

And if we do so there is ample ground for holding that if 
the company ever intended to limit its liability in the way con
tended for on its behalf its limitation thereof should have been 
so expressed as to take it clearly out of the risk its general 
terms had clearly expressed.

This it clearly did not do, and therefore is bound by the 
general terms used.

It rather clearly intended to extend its liability to con
tribute to general average marine terms used.

The appellants’ factum appeals to our general knowledge of 
such a subject. My limited share of such general knowledge 
clearly shews that such an ambiguously worded contract is not 
universal and that some other companies do not use such am
biguous language.

Indeed it looks rather like a trap for the unwary compared 
with what I know.
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I conclude that the general comprehensive terms of the con
tract cover just such a loss as in question and that the pretended 
limitation does not effectively except the loss in question there
from.

There ia another ground of appeal claimed, and that is from 
the exercise of discretion on the part of the Courts below which 
dearly falls within those questions of practice and procedure 
with which this Court has uniformly refused to interfere.

A point was taken by counsel for the respondent that the acts 
of the adjuster for appellant were such, and so reasonably relied 
upon by respondent that appellant cannot now Ik» heard to set 
up its present pretensions.

1 am unable to take that view, but the extent to which the 
adjuster, presumably well acquainted with his business and the 
facts he had to deal with, and those directing him certainly 
never imagined the policy was so limited ami restricted as now 
contended for and acted upon the construction which has Ih»cii 
upheld by the Appellate Division.

It is illuminating to find that the appellant never considered 
its contract otherwise than as the Appellate Division finds it.

It certainly is the view which anyone presented with such a 
contract would take of his rights if acting thereon.

Heyond that I do not think the contention of respondent 
arising out of that incident is of any value.

I would dismiss the appeal with costs.
Durr J.—I find myself unable to accept the view of the Court 

below as to the construction of this policy. I concur in the view 
of the trial Judge and mainly for his reasons. There is not, I 
think, any satisfactory evidence of authority reposed in the 
adjuster to enter into a contract to pay, and it appears to me 
to Ik» more than doubtful whether the facts relied upon establish 
a contract even assuming such authority. As to the construc
tion of the policy, with great respect to the Court below, I 
confess I am unable to read sub-para. (B) otherwise than as 
describing the conditions out of which liability is to arise when 
the automobile is in the course of transport “in any conveyance 
by land or water.” These conditions include and are limited to 
“stranding, sinking, collision, burning or derailment,” and it 
is undeniable that on this construction the respondent must fail. 
The word “extended” which was the subject of some discussion 
during the course of the argument, is no doubt used in a not 
uncommon sense of the word “extend”—to “write out (a legal 
instrument) in proper form.” Oxford Diet

Anglin J.:—For the reasons stated by Orde J., 54 D.L.R. 
657, 48 O.L.R. 13, in giving judgment dismissing this action
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after the trial, I am of the opinion that the cause of loss sus- 
tained by the plaintiff v not within the risk covered by the 
insurance policy which he held with the defendant company. 
While the restriction upon the risk assumed during transit 
certainly might have been better expressed, it is stated in terms 
which I think admit of no doubt and seem sufficiently clear to 
preclude misunderstanding of its scope by an ordinary person 
taking insurance.

The form of policy is one intended for general use to cover 
risks of many different kinds. The nature and the extent of the 
risk under each individual policy is intended to be defined by an 
endorsement or endorsements attached to it The policy on its 
face says so. The insurance is expressed to lie “as respects 
loss . . . covered by endorsement or endorsements attached 
hereto”; through “fire, theft and transit” . .. while in building, 
on road, or railroad car, or other conveyance, ferry or inland 
steamer, subject ... as follows :

(B) While being transported in any conveyance by land or 
water—stranding, sinking, collision, burning or derailment of 
such conveyance, including general average and salvage charge* 
for which the insured is legally liable.”

If every ease of loss during transit was meant to Ik* covered, 
the first phrase of (B), just quoted, would have been left un
qualified. The oidy possible office of the words following the 
dash is to restrict this otherwise general risk by particularising 
and defining what the insurer means shall be the limitation of 
its responsibility. I am, with great respect, unable to accept 
the construction put clause in the Appellate Divisional
Court, 57 D.L.R. 88, 48 O.L.B. 428.

In the absence of any proof that the insured was misled, or 
that he did not get precisely the insurance for which he bar
gained and paid, I can see no ground for extending the com
pany’s responsibility beyond the limits which the policy, in my 
opinion, evidences its intention to set.

Nor do I find anything in what the adjuster Marsh did that 
should estop the defendant from raising the defence that the 
plaintiff’s loss was not covered by his policy. In the absence 
of express authority enabling an employee such as Marsh was 
to commit the company to a liability not covered by its policy. 
1 cannot conceive that it is within the scope of his powers to 
do so. Allan Ass’ce Co. v. Brownell (1899), 29 Can. S.C.H. V!7: 
Commercial Union Ass’ce v. Margeton (1899), 29 Can. S.( K. 
G01. There is nothing to shew that any such authority was in 
fact given to Marsh. Nor does it appear that any action was

0^17
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taken by the company’s directors or executive officers or by any 
general agent representing them after the circumstances of the 
loss were known at all inconsistent with their present defence. 
The policy expressly provides that no acts or proceedings of the 
company relating to appraisal or any examination shall operate 
as a waiver of any provision or condition of the policy. Marsh’s 
duties, as 1 view them, were confined to investigating and ap
praising the amount of the plaintiff’s loss. The company when 
apprised of all the material circumstances appears promptly to 
have repudiated liability, ami advised the insured that it would 
be useless for him to put in proofs of loss.

1 would allow the appeal with costs here and in the Appellate 
Division, and would restore the judgment of the trial Judge.

Mignavlt, J., concurs. Appeal allowed.

K N1GHT-W ATSON RANCHING Co. Ltd. v. CANADIAN 
PACIFIC It. Co.

Saskatchewan Court of Appeal, Haultain. C.J.S., Lamont and 
Turgeon, JJ.A. November 28, 1921.

Carriers (§ IIIF—433)—Live stock—Care iivrino transit—Contract
WHEREBY SHIPPER IS TO “FEED" AND "WATER"—DEPRECIATION OF 
STOCK THROUGH INSUFFICIENT WATER—FAILURE OF SHIPPER TO 
GIVE NOTICE IN ACCORDANCE WITH CONTRACT—LIABILITY OF CAR
RIER TO SUPPLY WATER—ADMISSION OF ORAL EVIDENCE TO VARY 
WRITTEN CONTRACT.

Certain cattle belonging to the plaintiff were shipped under 
contract with the defendant company to he carried from points 
in Alberta to Chicago. The written contract between the parties 
was in the form authorised by the Board of Railway Commission! ; 
under sec. 348 of the Railway Act, 1919 (Can.), eh. G8, and pro
vided among other things that "the company shall not he Haine 
for any loss or damage which shall happen to the said stock even 
while on the railway operated by the company unless a written 
notice with full particulars of such loss or damage and of the 
claim to be made in respect thereof is delivered to the station 
agent at the said point of delivery, within twenty-four hours after 
the said property or some part of it has been delivered.” No 
notice of any kind of loss or damage was delivered to the station 
agent at Chicago, the point of delivery, after delivery of the 
cattle. Held by Haultain, C.J.S., and Turgeon, J.A., that the 
failure to deliver this notice in accordance with the provisions of 
the contract afforded a complete answer to the plaintiff's claim, 
that the giving of the notice was a condition precedent to the 
plaintiff’s right of action, and that the letter written by a solicitor 
in the employ of the defendant company then two weeks after the 
failure of the plaintiff to comply with the condition could not be 
construed as a waiver of the notice.

The contract also contained the following provision: “Said stock 
is to be loaded, unloaded, fed, watered, and while in the cars 
cared for in all respects by the shipper or owner, and at his expense
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and risk. In case any of the company’s employees load, unloa 
feed, water, or otherwise care for said stock, or assist in doing 
they shall be treated as the agents of the shipper or owner f< 
that purpose and not as agents of the company." Held by Lamoi 
J.A.: That the obligation assumed by the shipper to "feed" ai I 
“water" included the obligation of supplying the feed and water, an.I 
that as the plaintiffs by their written contract had expressly agi" l 
to furnish the water necessary for the needs of the cattle win 
being transported, they could not succeed in an action founded . 
the failure of the company to supply water which they themselu 
by their contract had undertaken to supply, and that oral evid* 
was not admissible to vary or contradict the terms of the writ'- n 
contract.

In the absence of any duty imirosed by law upon the compunv 
to furnish a supply of water for cattle which are being shipped 
over its railway, the written contract signed by the shipper ob
ligating them to furnish the water themselves prevented them 
from recovering for loss due to depreciation of the cattle by reason 
of an insufficient supply of water.

Unless and until an order is made by the Board under the power 
given to it by sec. 312 of the Railway Ait of Canada, 1119 
t>s, there is no duty cast upon the railway to supply water or 
feed to cattle being shipped over its road.

Appeal by defendant from the trial judgment in an action lor 
damages for depreciation of stock owing to being insufficiently 
supplied with water while being t »d over the defendant's 
railway. Reversed.

L. J. Reycraft, K.C., for appellant.
W. E. Knowles, K.C., for respondent.
Hauutain, C.J.S. Several very important questions have 

been raised on this appeal, involving the consideration of a large 
volume of evidence.

There is one point, however, which, in my opinion, is decisive, 
and I shall confine my attention to that.

Certain cattle belonging to the respondent were shipped under 
contract with the appellant company, to be carried from point* 
in the Province of Alberta to Chicago. The written contract 
between the parties was in the form authorised by the Board 
of Railway Commissioners under see. 348 of the Railway Act, 
1919, (Can.) eh. 68. Among other things, the contract provided 
that
“the Company shall not be liable for any loss or damage which 
may happen to the said stock, even while on the railway operated 
by the Company, unless a written notice with the full particulars 
of such loss or damage, and of the claim to be made in respect 
thereof, is delivered to the station agent at the said point of 
delivery, within twenty-fours after the said property or some 
part of it has been delivered.”

No notice was given by the respondent to the station agent at

5
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Chicago, the point of delivery, but on September 18, 1919, while 
the eattle were still at Moose Jaw en route to Chicago, a letter 
was written to the claims agent of the appellant at Moose Jaw 
on behalf of the respondent by Messrs. Willoughby, Craig & Co., 
which, after complaining that the appellant had neglected to 
provide a sufficient amount of water at Moose Jaw for watering 
the cattle, went on to say as follows:—

“Mr. Watson has found it necessary to load these cattle out, 
as he cannot leave them here owing to your neglect to supply 
water, and the cattle are being loaded out at the time of writing, 
and this will be completed at about 6.30 this afternoon, and they 
are being loaded without having received any proper supply 
of water, and it is now practically 48 hours since the cattle 
were first loaded. Mr. Watson states that by the neglect of 
your obligations in this regard that each head of cattle has 
suffered a shrinkage of at least fifty pounds, and this shrinkage 
causes a loss not only in the price per pound, but knocks down 
the general price paid for the eattle and decreases the price 
per pound offered by the buyer, and Mr. Watson estimates that 
his loss on these cattle for the reasons given will be a shrinkage 
of fifty pounds at approximately 8c. per pound, and a deprecia
tion in general value of 75c. per hundredweight on cattle that 
will run about eight hundred pounds, making a further loss of 
$6, or a total loss of $10 per animal.

Mr. Watson will be able to furnish you with the exact figures 
of his claim when he markets these cattle, but the above arc 
approximately correct. Mr. Watson, therefore, claims against 
your Company $14,740 loss............

This will serve as notice of Mr. Watson’s claim against you, 
and we would be obliged if you would let us know what your 
attitude is in the matter, as our instructions are to take proceed
ings on this claim unless you are disposed to settle without 
us doing so.”

No reply to this letter was received until October 8, 1919. 
In the meantime the cattle were taken on to Chicago and de
livered there on or about September 19.

No notice of any kind of loss or damage was delivered to the 
station agent at Chicago, the point of delivery, after delivery 
of the cattle. The failure to deliver this notice in accordance 
with the provisions of the contract affords the appellants a 
complete answer, in my opinion, to the respondent’s action. 
The giving of notice in strict accordance with the contract is a 
condition precedent to the respondent’s right of action, and, 
to adopt the language of Strong, J., in O.T.R. Co. v. McMillan 
(1889), 16 Can. S.C.R. 543, at p. 560:—

C.A.
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“Tlic plaintiff lias failed to prove that he gave the notice . 
required, so that the defence is completely sustained both in 
law and in fact..........Unless we are to make a new contract f'<li
the parties, I am at a loss to conceive any answer to the defence 
founded on this condition.”

There are a number of decisions to the same effect, of which 
1 will refer to:— Northern Pacific Express Co. v. Martin (18% . 
26 (’an. S.C.R. 135; Mercer v. C P U. Co. (1908), 8 C. tt.C. 372. 
17 O.L.R. 585; G.T.R. Co. v. Robinson (1915), 22 D.L.R. 1, in 
C.R.C. 87, [1915] Ac 71". 84 LJ. (P.C 194; C PM. ( 
Parent, 33 D.L.R. 12, 20 C’.R.C. 141, [1917] A.<\ 195, 23 Rev. 
Leg. 292, 86 L.J. (P.C.) 123.

It was urged on behalf of the respondent that a letter dated 
October 7, 1919, from the law department of the Ttppellant at 
Winnipeg to Messrs. Willoughby, Craig & Co., in answer to 
their letter of September 18, referred to above, constitutes a 
“waiver” of the notice of loss required by the contract. This 
letter, it will lie noticed, was written more than 2 weeks after 
the respondent had failed to comply with the requirements of 
the contract respecting notice of loss. The letter, so far as 

it can possibly relate to this question, is as follows:—
“While the cattle were in the yards, they received water. 

It may he that they did not receive all the water that they 
could drink, but they received all the water which the City 
could or would supply to this Company. The City was under 
contract to furnish water to the Company, but it is a known f i t 
that at certain times and under certain conditions, the Cit\ 
has been unable to supply the people of the City with sufficient 
water. Owing to tl e abnormal shipment, however, there was not 
a full supply of water available. This Company did the best n 
could under the cimiinstances, and 1 think you must a 
with me that this does not furnish Mr. Watson with any rea i- 
able or legitimate grounds of complaint.

Mr. Watson loaded hi cattle out, and they left about 8 oV k 
in the evening by special train. They made an unusually U"-l 
run to Portal, where Mi. Watson could have unloaded 11 ■*, 
and could have had them watered and fed, but lie chose 1.» 
have them run through to Enderlin. The distance from Moose 
Jaw to Portal is about 167 miles, but the distance from Port."! 
to Enderlin is approximately 294 miles. So Mr. Watson chose 
to go by Portal, and to have hi-, cattle taken to Enderlin. an 
additional distance of 294 miles without feed or water. The 
Railway Company is not under o' ligation to do more than 
what is reasonable. Under the circumstances, it did all that 
was reasonable or could fairly be expected of it.
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Mr. Watson’s cattle were of an inferior class, and if they 
suffered any shrinkage, it is on account of his own neglect, and 
not on account of any neglect of the Railway’s obligations. 1 
cannot advise the Company to accept any responsibility.”

It will be observed that the letter of Messrs. Willoughby, 
Craig & Co., while it states that it will ‘‘serve as a notice of 
claim,” expressly states that the claim is only an estimate and 
that Mr. Watson “will furnish the exact figures of his claim 
when he markets the cattle.” Watson, in his evidence, stated 
that he had intended to serve notice of loss after the cattle 
arrived in Chicago, hut did not do so.

Up to the receipt of Mr. Reyeraft’s letter of October 7, at 
least, the provisions of the contract were in full force. On 
and after the determination of the time within which notice had 
to he given, the respondent appellant, by the express terms of 
the contract, was not liable for any loss or damage. Up to that 
time the appellant had not done anything or said anything 
which could justify the respondent in assuming that the contract 
would not he relied on. Even if Mr. Revcraft’s letter had been 
received before the time for giving notice had elapsed, it would 
not, in my opinion, have relieved the respondent of the obliga
tion to give notice in proper form and at the proper time. That 
letter, however, as we have seen, was not received by the re
spondent until after October 7. It can only be taken as saying 
that the company has not been guilty of any negligence resulting 
in damage to the respondent, that the alleged loss or damage 
resulted solely from the negligence of the respondent and that, 
therefore, the railway company would not accept any responsi
bility therefor. %

The denial of liability on other grounds surely can not have 
the effect, r.r post, facto, of altering the original contract. The 
appellants had a complete defence on the ground that no notice 
had been given and, according to the letter, eonsidered that it 
had a good defence on the grounds stated therein. If the letter 
only denies liability on some grounds, can the Company be 
held to be estopped from setting up any other grounds upon 
which it may choose to reply? The special provision in the 
present contract is a condition precedent to liability and not 
to the bringing of an action. In the latter ease there might 
be waiver of notice, ami then an action would lie. In this case 
the liability of the company had actually gone, and could only 
be re-established by the agreement of the company. Karl of 
/- by v. Lmdmk C. /> *. C# ( IM7 . I. K S II l. II, 
36 L.J. (Ch.) 404.
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I cannot find any evidence from which it may be presum 'd 
that the respondent consented or intended to waive notice and 
revive a liability which had been eompletely extinguished.

I would, therefore, allow the appeal.
La mont, J.A. :—In my opinion this appeal should Ik* allow, d. 

The plaintiffs base their claim for damages upon (1) a contract 
partly verbal and partly written, which they allege was enter..I 
into between themselves and the defendant company for tin- 
transport at ion of 1,490 head of cattle to Chicago ; (2) in the 
alternative, upon alleged false and fraudulent representation 
made to them by the defendants’ superintendent McIntosh. 
The facts briefly are : The plaintiffs are ranchers living in ar 
Cardston in Alberta. They had a large number of cattle lor 
shipment to Chieago. They had the option of shipping by 
either of two routes, the Great Northern Railway or the de
fendants’ railway. Prior to the time they desired to ship, they 
saw the defendants’ superintendent, McIntosh, who talked 1o 
them about shipping over the defendants’ line. The plaintiffs 
told him that unless there were ample facilities in the stock- 
yards at Moose Jaw for feeding and watering the cattle, and 
a sufficient supply of water there, they would have to ship via 
the Great Northern line. McIntosh, according to their evidence, 
replied that there was plenty of water at Moose Jaw and ample 
facilities there for taking care of the shipment. The jury 
accepted the plaintiffs’ evidence in this respect, and found that 
McIntosh “did represent to the plaintiffs that there were ample 
facilities in Moose Jaw stockyards for handling the shipment.” 
They found also that this representation was false, but that 
McIntosh did notnow that it was false. In answer to a ques
tion of the representation was made recklessly, not earing whether 
it was true or false, the jury answered that “there was no 
proper justification for making such representation.’’ About 
10 days after the above representation was made, J. I). Watson, 
general manager of the plaintiff company, loaded 1,490 head 
of cattle upon the defendants’ ears for shipment to Chicago via 
Moose Jaw. At the same time he entered into a specific contract 
with the defendants, by which the defendants undertook the 
transportation of the eattle at a special rate on condition that 
their liability should lie restricted as set out in the contract. 
The form of this contract had been approved by the Board of 
Railway Commissioners. One of the provisions of the contract 
contained the following: “Said stock to be loaded, unloaded, fed, 
watered, and while in the cars cared for in all respects by the 
shipper, or owner, and at his expense and risk.”
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When the eat tie reached Moose Jaw there was not sufficient 
water there for their needs. The plaintiffs claim that by reason 
of not getting a sufficient supply of water at Moose Jaw the 
cattle depreciated greatly in value. The loss arising from this 
depreciation they now seek to recover from the defendants.

The first question requiring consideration to my mind is, To 
what did the contract signed by Watson obligate the plaintiffs?

That contract provided that the stock was to l»e fed and 
watered by the shipper and at his expense and risk. The obliga
tion to “feed” and “water,” in my opinion, includes the 
obligation of supplying the feed and water. When a shipper 
contracts to feed and water cattle while being transported and 
the contract is silent as to who is to furnish the feed and water, 
the obligation is upon the shipper. If this conclusion is correct, 
the plaintiffs, by their written contract, expressly agreed to 
furnish the water necessary for the needs of the cattle while 
being transported. Their claim in this action is founded upon 
a scarcity of water which they themselves by their contract had 
undertaken to supply. In other words, they claim damages 
for the consequences resulting from their own default.

Although the loss in question resulted from the plaintiffs’ 
failure to furnish the necessary water, the plaintiffs seek to 
fix the responsibility therefor upon the defendants in two ways. 
First they say that the written contract was only part of the 
contract, that there was a verbal contract by which the de
fendants, through McIntosh, undertook to provide the water 
required by the stock. This is entirely inconsistent with the 
written contract as I construe it, and oral evidence is not admis
sible to vary or contradict the terms of a written contract. Hut 
apart from that, I am unahle to find any evidence from which 
a jury could properly find that what took place between the 
plaintiffs and McIntosh amounted to an undertaking by him, 
or to a collateral contract, that the defendants would furnish 
the water. The plaintiffs in their testimony do not say that 
McIntosh undertook to supply the water. What they say is, 
that he represented that there was a sufficient supply of water 
at Moose Jaw. Hut even if McIntosh, during his interview with 
the plaintiffs, had undertaken on behalf of the defendants to 
supply the water, the plaintiffs 10 days later, when they loaded 
their cattle, expressly contracted that they would supply it 
themselves. In view of that express contract, I cannot see how 
any prior undertaking by McIntosh could he the foundation 
of an action for loss suffered by the plaintiffs by reason of their 
own failure to perform their written contract.
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The other ground upon which the plaintiffs sought to fix tl 
defendants with liability was, that the representation made bv 
McIntosh was fraudulently made. As the jury did not say that 
the representation was made recklessly, without caring whether 
it was true or false, and as their answer may, in my opinion, 
be reasonably interpreted as merely affirming that the faits 
were not such as to justify the making of the representation I 
do not think it can be said that the jury found the representation 
to have been fraudulently made. If it is to be interpreted as a 
finding of fraud, then I am of opinion there was no evidence 
upon which fraud could properly be found. If there was no 
fraud, all that McIntosh was guilty of was innocent misrepv. 
sentation. Innocent misrepresentation, while sufficient to enable 
the party to whom it is made to have a contract induced thereby 
avoided and set aside while it is still executory, is not suffire nt 
to support an action for damages.

In the absence of any duty imposed by law upon the defendant 
company to furnish a supply of water for cattle which are 
being shipped over their railway, I am of opinion that llic 
written contract signed by the plaintiffs obligating them, a* 
I think it did, to furnish the water themselves, prevents them 
from recovering for loss due to depreciation of the cattle by 
reason of an insufficient supply of water.

The appeal should be allowed with costs and the action <li>- 
missed with costs.

Turoeon, J.A. :—On September 16, 1919, the respondents <lc- 
livered to the appellants 1,490 head of cattle to be carried by 
the appellants from Cardston and Raymond in the Province 
of Alberta over the appellants’ railway and connecting lines tu 
Chicago. The cattle were destined for sale at Chicago. The 
train-load of cattle arrived at Moose Jaw, on the appellants' 
line of railway, about 11.45 p.m. on September 17. Moose Jaw 
is a point at which the appellants keep facilities for the unload
ing and feeding and watering of cattle. The jury who tried 
the facts of this case found that the cattle, or at least sonic of 
them, did not receive sufficient water at Moose Jaw, as a result 
of which the respondents suffered damage through a depreciation 
in the value of the cattle when sold at Chicago. The jury also 
found that the respondents might have reduced the amount of 
their total loss by unloading and watering the cattle at Portal, 
which is 167 miles from Moose Jaw, instead of waiting to water 
them, as they did, after leaving Moose Jaw, until the train 
reached Enderlin, 300 miles beyond Portal. In the result, 
they estimated the loss occasioned by the insufficiency of the
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water supply at Moose Jaw at $10,000, for which they held the Sa8k-
appellants responsible. Pursuant to an agreement arrived at A
between counsel at the trial, the trial Judge in giving his written —
reasons for judgment, on November 21), 11)20, tixed the damages, Knk.hi- 
under the limitations imposed by the contract, at $5,1)21.69, it^veuiNu 
and gave judgment in favour of the respondents for that amount Co. 
with costs. c ph c

The written contract under which the cattle were carried was -L_
in the form authorised by the Hoard of Railway Commissioners Ti»k«*«ii. J.a.
for Canada, under the provisions of see. 348 of the Railway Act.

The respondents’ claim is not based upon the neglect or the 
failure of the appellants to perform any of the undertakings 
specifically set out in the said contract. Their claim arises out 
of a representation made to them by the divisional superintend
ent of the appellants’ railway at Lethbridge. The jury’s 
description of this representation is to be found in their answers 
to questions 1 and 2 and 8 and 1) submitted to them at the trial.
In all, sixteen questions were put to the jury, which they an
swered as follows :—
“(1) Q. Did the defendant by its superintendent McIntosh 

make any representations to the plaintiff? A. Yes. (2) (j. If so, 
what representations were made? A. That the defendant did 
represent to the plaintiff that there is ample facilities in tin1 
Moose Jaw stockyards at Moose Jaw for handling the shipment 
in question. (3) (j. Were any of said representations false?
A. Yes. (4) Q. Were any of the said representations false to 
the knowledge of the superintendent, McIntosh? A. No. (5)
(j. Were the said representations made recklessly, not caring 
whether they were true or false? A. That in our opinion there 
was no proper justification for making such representations.
(61 Q. If any representations were made, did the plaintiff act 
upon the same, and if so, in what way? A. Yes, by deciding 
to ship via the C.P.R. instead of the (ireat Northern. (7) Q.
Were the said representations made with the intention that they 
should be acted upon? A. Yes. (8) Did the defendants 
undertake by their superintendent McIntosh to supply the plain
tiffs’ cattle with sufficient water at Moose Jaw? A. Yes. (9)
Q. If so, was this undertaking fulfilled? A. No. (10) Q. Did 
tlic plaintiff suffer damage by reason of such representation?
A. Yes. (11) Q. If so, in what amount. A. $15,368.52. (12)
(j. Was the defendant guilty of negligence? A. Yes. (13) Q.
If so, in what did such negligence consist? A. That the dé
fendant in accepting for shipment these cattle without making 
proper provision for their care, especially in not having a 

39—62 D.L.B.
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sufficient supply of water at Moose Jaw stockyards. (14 
Did the plaintiff suffer damage by reason of such negligence 
A. Yes. (15) (j. If so, in what amount? A. $10,000. (Hi 
Could the plaintiff bye the exercise of reasonable care have 
avoided the damage? A. Yes, as to the difference between the 
sum of $15,068.52 and the amount of the jury’s award of 
$10,000.”

In my opinion, if the respondents cannot rely on McIntoshV 
representation, the appellants are not liable to them for any loss 
they may have suffered through the shortage of water at Moose 
Jaw.

Whatever duties may have fallen upon railways as common 
carriers under general rules of law, their liability in the hand
ling of traffic must lie ascertained, in the first place, at least, 
by a reference to the Railway Art of Canada, 1919 (Can. ) eh. (is, 
and particularly to sees. 312 and 348. See. 312 sets out the 
accommodation which is to lie supplied by the railway, and gives 
a right of action (sub-see. 7) to those who may be aggrieved 
by any neglect or refusal of the company to comply with its 
requirements. But this right of action is specifically stated to 
be ‘‘subject to this Act,” and see. 348 provides that the company 
may limit its liability in any manner which may be approved 
by the Board of Railway Commissioners, and, moreover, gives 
the Board power to prescribe the terms and conditions under 
which any traffic may be carried by the railway company. See 
G.T.H. v. Robinson, 22 D.L.R. 1, |1915j A.C. 740. 84 U. 
(P.C.) 194.

Looking then at the Act and at the contract, I find no duty 
east upon the appellants to supply water at all. Section 312 
does not either expressly or impliedly mention it, and we were 
not informed of any order of the Board requiring it having been 
made under the provisions of clause (e) of sub-see. (1 i of tin- 
said section. The only reference to water contained in the 
written contract is the following provision:—

‘‘Said stock is to be loaded, utdoaded, fed, watered, and while 
in the ears cared for in all respects by the shipper or owner, and 
at his expense and risk. In ease any of the company’s employees 
load, unload, feed, water, or otherwise care for said stock, or 
assist in doing so, they shall be treated as the agents of the 
shipper or owner for that purpose, and not as the agents of the 
company.”

Unless and until an order is made by the Board under the 
power given to it by the aforesaid section 312, sub-sec. (1). 
clause (c), or a specific provision be inserted in the form of the 
contract used under the Act, 1 know of no duty east upon the
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railway to supply water or food to cattle, any mon*, may I say, Sask. 
Ilian there is any duty upon them, in the absence of an order of 
the Board, to supply dining ears for the use of passengers, or 
restaurants fas they do) at certain stations. Kxu.m

Having regard, then, to the findings of the jury, the evidence 
shews that Knight and Watson, of the respondent company, c<>. 
interviewed McIntosh, the appellants’ divisional superintendent , *’• 
at Lethbridge, some days before the cattle were shipped, and ( •* ( °-
made impiiries of him regarding conditions pertaining to the Tuigwm, j.v
care and watering of stock at Moose Jaw. The jury have found
that McIntosh made certain representations to the respondents
with the intention that they should act upon them, and that
the respondents did so act upon them by deciding to ship their
cattle over the appellants' railway, instead of over the (Jreat
Northern Railway.

I am of the opinion that, in order to succeed in this action 
for damages, the respondents must shew either ( 1 i that the 
said representations were made fraudulently, or (2) that they 
were incorporated into and became a part of the contract between 
the parties. If they stand outside of the contract as a mere 
innocent misrepresentation, then, I think, no right of action for 
damages can be based upon them, however the respondents may 
have suffered through relying upon them. This, l think, is 
the rule as firmly established by the House of Lords in the well- 
known cases of Peek v. Derr a (1889), 97 Ch. 1). 541, 58 L.J.
((’h.) 864, and Heilbut, Symons & Co. v. Biickleton, \ 1918]
A.C. 30, at L.J i K B 145

The finding of the jury must be taken, in my opinion, to 
reject the theory of fraud. Their answer to 5 is, no
doubt, given in an indefinite form of language, but it can, and 

should, be interpreted in a manner which negatives fraud, 
and, having regard to the evidence of Knight and Watson them
selves, I do not see how any other interpretation can be placed 
upon it.

If, in the absence of fraud, McIntosh’s representations can 
be held to be part of the real contract between the parties, as 
is contended by the respondents, we are at once confronted with 
the necessity of considering the objection raised by the appel
lants to the respondents’ claim on the ground of their non- 
compliance with the notice of damage required by the terms of 
the contract. The requirement in question is in the following 
language :—

“And the company shall not be liable for any loss or damage 
which may happen to the said stock, even while on the railway 
operated by the company, unless a written notice with the full

6396
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particulars of such loss or damage, and of the claim to be made 
in respect thereof, is delivered to the station agent at the said 
point of delivery within twenty-four hours after the said pro
perty or some part of it has been delivered.”

The only notice given by the respondents to the appellants 
was the letter written by Messrs. Willoughby, Craig & Co., on 
behalf of the respondents, to the appellants’ claims agent at 
Moose Jaw, on September IK, while the cattle were still at Moose 
Jaw. No notice was delivered to the station agent at Chicago 
(the point of delivery).

With great regret I find myself inclined to the view that this 
objection, however harshly technical it may appear, would pre
vail against the m ’ claim, even if such claim were
established by the facts. This provision as to notice forms part 
of the contract approved of by the Board of Railway Commis
sioners under sec. .‘$48 of the Act. In my opinion it constitutes 
a very severe limitation upon the appellants’ liability. The 
language, it will be noted, is: “the company shall not he liable 
for any loss or damage unless a written notice,” .... "is 
delivered.”

In the case of (i.T.U. Co. v. Robinson, 22 D.L.R. 1, their 
Lordships of the Judicial Committee of the Privy Council, in 
discussing another provision, and on the face of it a very harsh 
provision, of this same form of contract, said, after referring to 
the statutory authority on which it is based (at p. 5): “If tin- 
law authorises it. such a contract cannot he pronounced to 1m- 

unreasonable by a Court of justice.”
I think also that the judgments of the Supreme Court of 

Canada in (i.T.U. Co. v. McMillan, 16 Can. S.C.R. f>4:$. mid 
Xorthcrn Uarific Express Co. v. Marlin, 26 Can. S.C.R. 135. 
will support the conclusion that the respondents are unable to 
assert their claim because of their failure to comply strictly 
with the terms of the contract regarding notice of loss. Tic 
decisions in Mason v. (i.T.U. (1875), .‘$7 U.C.R. 163; llafprnnl 
i C I /,' 1906 , 6C. B.C. ill. 16 Man. I. B. 166, and If
C.C.U., 8 C.R.C. 372, 17 O.L.R. 585, are all based upon a similar 
interpretation of the law. On behalf of the respondents it i^ 
contended that the answer to Willoughby, Craig & Co.’s letter 
sent by Mr. Reyeraft on October 7, 11)1!!, constitutes a waiver 
on the part of the company of the provision of the contract re
specting notice. This letter, by the way, was written more ilian 
24 hours after the cattle had reached Chicago. If any letter 
written by the appellants after the time had gone by within 
which the respondents were required to give notice can la- 
const rued as a waiver, then it must be remembered that Mr

D/-D



62 D.L.R.] Dominion Law Retorts.

Reycraft is a permanent solicitor of the appellant my
who devotes his whole time lo their service for a remuneration. 
He is therefore, in my opinion, in the position of an officer or 
an employee of the company, and cannot he likened to a solicitor 
or to counsel acting for a party in regard to spécifié litigation. 
(He Liberator Permanent benefit Building Society (1894), 71 
L.T. 406, 15 R. 149, 2 Manson 100, and Duncan v. City of Van
couver (1917), 26 D.L.R. 218. Hut then we find another stipu
lation in the contract to the effect that no officer, agent or 
employee of the company may waive, verbally or otherwise, 
any of its provisions.

For the foregoing reasons I am of opinion that tin* respond
ents’ action must fail, even if they succeeded in establishing a 
contractual right against the appellants upon the representations 
made by Superintendent McIntosh to Knight and Watson. I 
think it is my duty to add, however, that the appellants are not 
entitled to succeed upon such narrow grounds alone. I think 
that a full consideration of the case will shew that no such 
contractual right was created by what occurred in the con
versation between the parties. It is true that the jury were 
asked to find, in question 8, v r the appellants did “under
take” by their superintendent to supply the respondents’ cattle 
with water at Moose Jaw, and that they answered this question 
in the affirmative. With all respect I must say that I think this 
question is not one for a jury to answer, as it seems to involve 
a matter of law. In any event, if the intention of that question 
is to ascertain whether the conversation between the superin
tendent and tlie respondents must be < rued as a contract 
binding upon the s, it ought to have been decided as
a question of law by the Judge, and not found ns a question of 
fact by the jury. The jury did find in their previous answers 
that the superintendent made certain representations to the 
respondents with the intention that they should he acted Upon, 
and that they were acted upon. 1 do not think any further 
statement by the jury can stand in the way of the Court decid
ing whether, as a matter of law, any contract was thereby 
entered into. The jury must find what was . said by
the parties, but the Court must determine the legal effect of the 
words which the jury find to have been spoken.

Now, in point of fact, although the appellants, according to 
my view, arc not hound either by the Railway Act or hv their 
form of contract to keep water for cattle at Moose Jaw, it is 
nevertheless the ease that they do keep stockyards at that point 
with the special facilities necessary for the unloading and re
loading of cattle in transit, hay-racks and water troughs, and
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also men in their employ to help feed and water the call I 
They, no doubt, provide this special accommodation in order 
to secure the traffic. Shippers of cattle know these facilities 
exist. If they did not exist at Moose Jaw, or at some other con 
venient point upon the appellants’ railway, it would be im
practicable for shippers to use the railway for long-distaime 
hauls. Therefore the appellants allow it to be known that there 
is certain accommodation at Moose Jaw for the use of shippers 
of live stock ; hut it should he recalled here, I think, that tlie\ 
take care to say, in effect, to the shippers in their contract : “ You 
can use these facilities, hut at your own risk and expense : you 
must see that the animals are fed and watered ; if any of our 
employees assist you, they shall he deemed to he your agents 
and not ours.” In so far as water is concerned, the appellants 
have a tank in their stockyards with a capacity of H,6!M).s,'i 
gallons. At the time in question in this case, the appellants 
received the water for this tank from the authorities of tin 
city of Moose Jaw and from the city’s source of supply. Tlu- 
evidence shews that from time to time the city’s water supply 
ran very low, and upon such occasions the amount furnished 
hv the city to the appellants was inadequate. The respondents 
knew all these facts. They knew that the accommodation existed, 
hut they knew, or at least believed that it was not at all perfect. 
They knew that the water supply was not always sufficient, and 
that the arrangements for feeding the cattle were defective. 
Their knowledge on all these points was derived from their own 
experience and was the very thing which caused them to doubt, 
and the reason why they consulted Superintendent McIntosh 
before deciding to deliver this particular shipment to the appel
lants. They were certainly not led astray by any general ‘‘hold
ing out” on the part of the appellants, even if any such holding- 
out could he taken to create a liability against the appellants 
in favour of a shipper ignorant of the true facts.

It lieeomes ol the greatest importance then to consider what 
took place between the respondents and Superintendent Mein 
tosh, because, in my opinion, any liability to be east upon the 
appellants must be founded upon the conversation which took 
place between these men.

McIntosh is superintendent of the Lethbridge division. He 
has nothing to do with Moose Jaw, which is in another division 
in another Province. He had lived in Moose Jaw at one time, 
however, for a period of 5 years, from 1910 to 1915, as district 
engineer of the appellants’ line, and was familiar with water 
conditions at that point. He had never known of any deficiency 
of water as early in the year as mid-September. Acute short-
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ages occurred, lie says, just before the break-up in the spring 
and there were periodical shortages during the winter. He had 
no reason whatever to suspect that there would not be sufficient 
water for the respondents’ purposes in September. The in
formation which he had at the time of the conversation in 
question was also to this effect. He was not asked to state the 
source of his information. The trial Judge was apparently 
much impressed with the honesty of McIntosh’s evidence, as he 
referred to him in his charge to the jury in strongly favourable 
language. Mr. llalkett is the appellants’ divisional superin
tendent at Moose Jaw, with a full knowledge of water conditions 
at that point at the time of the shipment and immediately prior 
thereto, lie is very positive that there was sufficient water at 
Moose Jaw up to the time that the respondents’ shipment ar
rived, and, while he had no recollection of having communicated 
any information to McIntosh regarding water, lie says that he 
certainly would have told him, if asked, that the supply was 
adequate. 1 may say here that, notwithstanding the evidence 
of Mr. Green, the assistant engineer of the city of Moose Jaw, 
I do not see how any fraud can be attributed to Mr. llalkett, 
or to any other of the appellants’ officials, in regard to the 
matters in controversy. It may be necessary for me to state 
this here, as the jury were asked only to find whether or not 
McIntosh was guilty of fraud. If it had been suggested that 
they be asked further whether any other official of the appellants 
had fraudulently supplied McIntosh with wrong information 
regarding the water supply, 1 think the suggestion should have 
liven rejected.

Now, under these circumstances, the conversation took place 
about 10 days or two weeks before the shipment. Naturally the 
three participants in the conversation do not give exactly the 
same version of what was said, but there is little difference be
tween them. Watson says in his evidence, as it appears on 
|>. :18 of the appeal book :—

“A. Well, we just told him if there wasn’t water there we 
could not go there, that is all.

His Lordship : If there wasn’t water you couldn't go that 
way ? A. No, we would have to go by the other road. (j. What 
do you mean by the other road? A. Ship over the Great 
Northern.

By Mr. Knowles:<J. What did he say to you? A. He said 
there was water there and that the yards were fixed.

His Lordship: What did he mean by that ? A. Well, that 
there was racks in the yards and water. That is what we had 
had been discussing all the time, that water condition and feed
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racks. We had to feed on the ground with all our shipments 
up to this time.”

And in his cross-examination on p. f>2 he is questioned 1 

garding statements made by him upon his examination for dis
covery, and he has this to say:—

Well, you said ‘We met Mr. McIntosh on the platform 
and he asked us when our next shipment was going to l>e and we 
told him in about ten days.’ Is that eorrect! A. Certainly. (J. 
‘If the stockyards and everything was all ready in Moose .law 
A. Yes. Q. ‘And lie told us that they were.’ A. Yes. (j. Now 
that is a correct answer—that is what took place between you 
and Mr. McIntosh ? A. Yes, sir.”

Mr. Knight, in his evidence says, at p. 60:—
“A. And the conversation arose—I don’t know which ask.-d 

the <piest ion—whether it was Mr. McIntosh or whether it w as 
Mr. Watson—about the next shipment of cattle that we were 
about to make, and we told him we had come over to see; wi
ll ad n’t fully decided which way we would go, whether by tin 
Great Northern or the C.P.R. We said we hadn’t been satisfied 
with the kind of treatment we had with the C.P.R. with regard 
to water at this end, and the way they had been treated in the 
Moose Jaw yard, and unless we were sure we would get good 
treatment, that these cattle were looked after, with fair feed 
and water, we would go the other way. And Mr. McIntosh 
assured us that there was plenty of water here and that they 
would 1m* looked after at Moose Jaw if we would send the cattle 
this way.”

McIntosh appears to believe that the conversation had not 
so much to do with water as with certain other matters that 
the respondents had to complain about. However, he states 
that he told them that all these matters, including the water 
supply, were then in satisfactory condition.

1 can find no evidence that anything more than a representa
tion of the existence of certain things was made by McIntosh, 
and 1 gather this from a perusal of the whole evidence of these 
three men. The words used by Knight in the last sentence in 
the paragraph of his evidence which I have quoted above : ‘‘and 
that they would lie looked after at Moose Jaw,” is the only hint 
I can find of a collateral undertaking to run with the contract 
made on behalf of the appellants and binding upon them, and 
I think that no theory of such an undertaking having been 
created can be supported by the evidence. Nor do 1 think the 
respondents, who are old cattle men, used to dealing with railway 
companies in these matters, believed that they were getting from 
McIntosh anything else than the assurance that conditions at
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Moose Jaw were such that they could fiend their cattle to that 
point in safety. It turned out that when the cattle arrived 
there, some 10 days or 2 weeks later, the water supply was 
found to he inadequate. The very most that can he made out of 
McIntosh’s statements, in my opinion, is that they amount to 
an innocent misrepresentation, not constituting fraud either in 
himself or in anybody else whose fraud might he attributed 
to the appellants, and that the findings of the jury on the 
questions properly left to them amount to nothing more than 
that. This being the case, no action in damages will lie

In stating this conclusion, 1 am making no extended refer
ence to the great number of cases cited in support of the pro
position that, even under the circumstances of this case, as I 
have related them, an innocent misrepresentation of the kind 
we are dealing with here will entail legal liability. Some of 
these cases have been expressly over ruled, as was pointed out 
by Lindley, L.J., in Low v. Bourrric, 11891 ] II Ch. 82, 60 L.J. 
(Ch.) 694, 40 W.R. 60. Others have to do with the doctrine of 
estoppel. Some deal with the equitable relief against a suit for 
specific performance which may he granted on account of such 
a representation. In others, fraud was found. In another, the 
statement relied upon was in itself the full consideration of 
the contract, and, in making the statement he did, the de
fendant acted negligently in the performance of his contract. 
(Pritty v. Child (1902), 71 L.J. (K.B.) 512). In short. 1 may 
say that 1 find they are all distinguishable from the present 
case for one reason or another. In my humble opinion the 
attempt made in -this case to hold the appellants liable, in the 
absence of fraud, for the statement made by McIntosh to the 
respondents is of the class referred to by Lord Moulton in 
Hdlhut v. Buell cl on, f 19131 A.(\ 30, where he uses the follow
ing language, at pp. 48, 49:—

“In the history of English law we find many attempts to 
make persons responsible in damages by reason of innocent mis
representations, and at times it has seemed as though the at
tempts would succeed ....

On the Common Law side of the Court the attempts to make 
a person liable for an innocent misrepresentation have usually 
taken the form of attempts to extend the doctrine of warranty 
beyond its just limits, and to find that a warranty existed in 
cases where there was nothing more than an innocent misrepre
sentation. The present case is, in my opinion, an instance 
of this.”

And later on, at p. 51, he says:
“It is, my Lords, of the greatest importance, in my opinion,
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that this House should maintain in its full integrity the priii 
viple that a person is not liable in damages for an innocent 
iniarepreeentation, no matter in what way or under what form 
the attack is made.”

We next have to consider questions 12, 1.1 and 14. and tin 
answers of the jury thereto. The result of these 3 answers 
is that the appellants are found guilty of negligence liecause the\ 
accepted the respondents’ cattle for shipment without having 
a sufficient supply of water at Moose «law to enable the re
spondents to water them properly at that place. Having dis
posed, according to my views, of the questions of misreptv 
sentation and of fraud, and the written contract speaking for 
itself, it remains only for me to determine whether the mere 
acceptance of the cattle by the appellants east upon them the 
duty to have a sufficient supply of water at Moose Jaw, tin- 
point where their facilities for the use of cattle shippers wore 
known to exist, and, if so, whether they committed a breach 
of that duty. 1 am aware that the form in which 1 have put 
the question in this last sentence is not the form in which tIn
jury accepted it, but is rather a reversal of that form. 1 think, 
however, that the negligence, if there was any, must have eon 
sisted, not in accepting the shipment, but in failing to provide 
for it after having accepted it.

Now, in my opinion, if there was any duty cast upon the 
appellants at all regarding the water supply at Moose Jaw. 
it was only the duty to exercise all reasonable care and not a 
duty of absolute insurance. But 1 cannot find any evidence 
of negligence on that point. Their tank was filled to its full 
capacity of 8,61)0 gallons. All this water was placed at tin- 
disposal of the train upon which the respondents’ cattle were 
carried. This train was made up of 65 cars of cattle, 53 he 
longing to the respondents and 12 to another shipper. After 
all this water had been consumed by the cattle, it turned out 
that the tank was replenished very slowly, owing to the inade 
quaey of the supply coming from the city waterworks to the 
appellants’ tank. The appellants could do nothing to hasten 
the inflow of the water. Their witnesses state that they had no 
knowledge and no grounds for believing that the city supply 
would run short on that occasion. In all, about 15,200 gallons 
of water were given to about 2,500 head of cattle, including the 
respondents’ 1,490 head, which on an average would mean 6 
gallons to each animal. There is some evidence to the effet 
that if some of the respondents’ cattle received no water or 
less than they needed, it was due to the manner the watering 
took place, the stronger animals forcing their way ahead and
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drinking morv than sufficient and thus depriving the weaker 
ones of their share. If such was the ease, it would he a matter 
pertaining to the “watering of and earing for” the animals, 
and entirely of the respondents’ responsibility, and. if it could 
have been prevented, it ought to have been prevented by them 
under the written contract. The only ground upon which negli
gence is alleged against the appellants, so far as I can see, is 
that they should not have dealt with the city hut should have 
had a different system of water supply installed, in which case 
there might have been more water for the respondents’ cattle. 
1 do not think that their conduct in this regard can lie construed 
into negligence in this particular ease. In my opinion there 
was no evidence of negligence upon which the jury might have 
found as they did.

I am therefore of opinion that this appeal should be allowed 
with costs and judgment entered for the appellants in the Court 
below with costs, notwithstanding the verdict of the jury.

Appeal allowed.

Hr MvINTVRK l*OR<TI*INH MINUS Mil. «ml MOIV.W
Ontario Supreme Court. Appellate Ihvluion, Meredith, CJ.O., Magee, 

Hodgins, and Ferguson, JJ.A. January .il, IP.il.
Tanks (6 IIIB—122)— Minks ami mi.nkbai.s- On what yalvation ok 

mixkkai.s liAsKli—Assessment Act. R.S.O. 1914, < ii. 195, kk< .
40, SVH-HKCS. 6 AND 7—OPERATION—LlAHII.ITY OK MINING IIVKI- 
NKNS KOI HVSINKSS TAX.

The operation of sub-secs, ti and 7 of sec. 40 of the Assessment 
Act, R.S.O. 1914, ch. 195, is not confined to income derived from 
the mineral according to Its value when brought to the surface, 
they extend to the income derived from the mining operations 
Including the crushing, reducing, smelting, refining and treating 
of the ore, and this being so the mining business Is not subject 
to a business tax.

[See Annotation following.]

Tanks (1 IIIB—116)— Assessment Ac t, R.S.O. 1914, < ii. 196, net. 49. 
nVU-SEC. 4— Description ok property—“Concentrators"—Mkan-

The word "concentrators" as used in sub-sec. 4 sec. 40 of the 
Assessment Art. R.S.O. 1914, ch. 195, has no scientific or technical 
meaning, but Is a colloquial expression signifying a procestj for 
separating metal from the rock or dross in which it Is found, and 
any process the purpose of which Is the separation of the valuable 
mineral from the dross Is a concentrating process and the building 
and plant used for that puriiose Is a concentrator.

Appeals by Charles B. Morgan and Charles V. Gallagher from 
orders of the Ontario Railway and Municipal Board of the 28th 
May, 1920, allowing appeals from orders of the Junior Judge of
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the District Court of the District of Tcmiskaming, which allow-1 
appeals from the Court of Revision of the Township of Tisdale, 
in the matter of the assessments of the McIntyre Porcupine 
Mines Limited and five other mining companies made by the sui I 
township corporation. The Hoard found that the buildinp 
machinery, and appliances, which had been assessed under tin- 
designation of "concentrators,” were not subject to taxation, 
and also that the mining companies were not subject to a “ businc-- 
tax."

Mcilregor Young, K.V., for apjiellantH.
S. Uohcrtson and J. V. Murdoch, for respondents.

Meredith, C.J.O.:—The main question for decision is as to 
the meaning of sub-sec. 4 of sec. 40 of the Assessment Ait, 
R.S.O. 1914, eh. 195, and there is a subsidiary question as to 
the liability of the respondents to business assessment in respect 
of part of their operations. Sub-section 4 provides that: 
t 1 “(4) The buildings, plant and machinery in, on or under 
mineral land, and used mainly for obtaining minerals from the 
ground, or storing the same, and concentrators and sampling plant, 
and, subject to sub-section 8, the minerals in, on or under such 
land, shall not be assessable."

Hub-section 8 does not affect the question : it relates only to 
cases in which petroleum mineral rights have been reserved.

The policy of the legislature, as indicated by its enactments, 
is to impose a provincial tax on the profits of mines in excess of a 
stated sum: The Mining Tax Act, R.S.O. 1914, ch. 26, sec 5. 
These profits are ascertained and fixed in the following manner 
"that is to Bay: The gross receipts from the year’s output of the 
mine, or in case the ore, mineral or mineral-bearing substance or 
any part thereof is not sold, but is treated by or for the owner, 
tenant, holder, lessee, occupier, or operator of the mine upon the 
premises or elsewhere, then the actual market value of the output, 
at the pit's mouth, or if there is no means of ascerta mng the 
market value, or if there is no established market price or value, 
the value of the same as appraised by the Mine Assessor, shall be 
ascertained ...” (sub-sec. 3).

From the value thus ascertained, certain deductions, which 
it is not necessary to mention, are to be made.

Section 14 provides that where the mine-owner has to pay a
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municipal tax on income derived from the mine it ie to be deducted 
from the amount of the provincial tax payable by him.

By the provisions of the Assessment Act, sec. 40 (6), "the 
income from a mine or mineral work shall be assessed by, and the 
tax leviable thereon shall be paid to the nunicipality in which 
such mine or mineral work is situate;" but “no income tax shall 
be payable to any municipality upon a mine or mineral work 
liable to taxation under section 5 of the Mining Tax Act, in excess 
of , one-third . . . of the tax payable in respect
of annual profits from such mine or mineral work under the 
provisions of the said section and amendments thereto" (sec. 40 
(9)).

I see no reason for confining the operation of these sub sections 
to income derived from the mineral according to its value when 
brought to the surface. In my opinion, they extend to the 
income derived from the mining operations, including the crushing, 
reducing, smelting, refining, and treating of the ore Sec the 
Mining Tax Art, sec. 5 (3), and the Mining Act of Ontario, U-S.O 
1914, ch. 32, sec. 2 (t).

If I am right in this view, the mining business is not subject to 
a business tax. The business tax was substituted for a tux on 
income, as to the businesses in respect of which that tax is imposed, 
but in the case of mines the legislature had left them to be taxed 
on the income from them. This is clear, I think—otherwise a 
person engaged in the mining business would be doubly taxed 
for the same thing.

It is true that the annual profits of a mine for the purposes of 
sec. 5 of the Mining Tux Act are the value of the output at the 
pit's mouth, subject to certain deductions for the expenses incurred 
in winning the ore; but there is no such provision in the Assess
ment Act, and what is taxable under it is "the income from” the 
“mine."

This has no bearing on the main question for decision; it 
applies only to the contention that the respondents arc liable for 
business tax in respect of a part of their operations. The solution 
of the main question depends upon the meaning to be attached 
to the word “concentrators” as used in sub-sec. 4.

The proper conclusion upon the evidence is, I think, that the
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word has no scientific or technical meaning, but is a colloquial 
expression signifying a process for separating metal from the rock 
or dross in which it is found. I see no reason for confining it to a 
mechanical process. All the processes in use by the respondents 
are designed to produce the same result—the separation of the 
valuable mineral from the dross—and the concentration that 
takes place is the concentration of this valuable mineral by the 
sepa-ation of it from the dross. It is rather a process of separatum 
than of concentration, though the latter is the name that has been 
given to it.

To give effect to the contention of the appellants would mean 
the penalising of the operators of mines producing low grade ore. 
With that class of ore, as I understood the evidence, it is necessary 
for commercial success to combine chemical with mechanical 
means for the separation of the valuable mineral from the dross, 
and the result would be that the buildings and plant used for that 
purpose would be liable to municipal taxation, from which, in 
the case of richer ore where the mechanical process sufficed, the 
buildings and plant would be exempt.

I rest my judgment upon this branch of the case on the ground 
that any process the purpose of which is the separation of the 
valuable mineral from the dross is a concentrating process, and 
that the building and plant used for that purpose is, within the 
meaning of sub-sec. 4, a concentrator.

I would dismiss the appeals with costs.

Magie and Ferguson, JJ.A., agreed with Meredith, C.JO.

Hodoins, J.A.:—The Ontario Railway and Municipal Hoard 
have reached a conclusion in this case that should not be disturb'd. 
Their finding that the buildings, machinery, and appliances which 
had been assessed both by the local assessor and by the District 
Court Judge, under the designation of ‘'concentrators," arc not 
subject to taxation, is the view taken by the Court of Revision, 
and is in accord with what I take to be the true meaning of the 
statute.

The sole point of difference seems to be that the Board gave 
a wider meaning to the descriptive term "Concentrators" than 
docs the District Court Judge, who limits its scope to mechanical



62 D.L.K.] Dominion Law Biportr.

Morgan

62»

means of concentration. Undoubtedly the word in question 
was originally sometimes confined, as evidenced by what I mention App. Div 
below, to the meaning adopted by the learned Judge. But it ~~ 
does not in itself involve any surh limited idea, and must therefore McIkttk 
be construed so as to include that which, in the march of progress, 1 
(alls properly within its ordinary meaning. In Murray's New Limitii. 
English Dictionary, vol. 2, published in 1893, “Concentrator" 
is defined as “an apparatus for concentrating solutions or other 
products of manufacture An apparatus by which
mechanical concentration of ores is performed." In the 
Encyclopædir Britannica, 11th ed., 1910-1911, vol. 20, at p. 238, 
“Ore-dressing" is defined thus: “The province of the ore-dresser 
is to separate the ‘values' from the waste—for example, quartz, 
felspar, calcite—by mechanical means, obtaining thereby ‘con
centrates’ and ‘tailings.’ The province of the metallurgist is to 
extract the pure metal from the concentrates by chemical means, 
with or without the aid of heat." But in similar and later works 
and in some of the earlier publications a more extended meaning 
is found. Thus in “The Americana’’ (a Universal Reference 
Library), last edition, 1911, “Concentration," in chemistry, 
is defined as “the act of increasing the strength of solutions.
This is effected in different ways: by cva|x>rating off the solvent, 
as is done in the separation of salt from sea-water; by distilling 
off the more volatile liquid, as in the rectification of spirit of wine; 
by the use of low temperatures, as in the purification of benzol; 
by difference of fusibility, ns in l’attinson's process for desilverizing 
lead." In a “Thesaurus Dictionary of the English Language," 
by Francis A. March, published about 1902, under the head of 
"<'hemistry," “Concentration forces” is defined as "Chemical 
forces or actions which reduce to one bulk or mass.”

In Funk & Wagnall s New Standard Dictionary, 1913, “Con
centrator" is said to mean, in mining, “a machine or device used 
to concentrate or separate ore;’’ while in the Century Dictionary, 
last edition (1913), “Concentrator" is thus spoken of: “In mining, 
the name frequently given, especially in the United States, to 
any complicated form of machine used in ore-dressing, or in 
separating the particles of ore or metal from the gangin’ or rock 
with which they are associated."

The rule laid down in the Interpretation Act, R.8.O. 1914,
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ch. 1, ace. 10, is that statutes shall “receive such fair, large, and 
liberal construction and interpretation as will best ensure the 
attainment of the object of the Act, and of the provision or enact
ment, according to the true intent, meaning and spirit thereof. 
It is therefore open to the Court to adopt the larger or later mean
ing of the word in question, if it be true, as I think it is, that the 
Assessment Act in this particular aims at exempting such means 
as may be adopted at the mining location to aid in the concentra
tion of the ore-mass, even if that progresses to the point of using 
chemical means as well as those mechanical, and in so doing draws 
within its scope some part of what may be alternatively described 
as amalgamation or reduction: see Attorney-General v. Salt 
Union Limited, (1917] 2 K.B. 488, per Lush, J. In this connection 
1 refer to the language of Cozens-Hardy, M.R., in Camdtn 
(Marquis) v. Inland Revenue Commissioners, [1914] 1 K.B. 041, 
at pp. 047 and 048: “The duty of this Court is to interpret and 
give full effect to the words used by the legislature, and it seems 
to me really not révélant to consider what a particular branch of 
the public may or may not understand to be the meaning of thus 
words. It is for the Court to interpret the statute as best they 
can. In so doing the Court may no doubt assist themselves in 
the discharge of their duty by any literary help which they ran 
find, including of course the consultation of standard authors and 
reference to well-known and authoritative dictionaries, which 
refer to the sources in which the interpretation which they give 
to the words of the English language is to be found. But to say 
we ought to allow evidence to be given as to whether there is any 
such technical meaning, to be followed up, of course, by evidence 
as to what that special meaning is, would I think be going entirely 
contrary to that which seems to lx; the settled rule of interpre
tation.,f

There is one point, however, in the judgment of the Board to 
which attention should be drawn so as to avoid misconception in 
the future. It is that which treats the whole question as one of 
fact and as not embracing any question of law. It is only upon 
questions of law that an appeal lies to this Court; and, while care 
should be taken not to trench upon the final authority of the 
Board upon questions of fact, it is equally important that the 
limited right of review should not be ignored or diminished.
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The construction of the words of any statutory' enactment is a ,)nt 
question of law, while the question of whether the particular A|.p liiv. 
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legal definition of its terms is a question of fart: Elliott v. South 
Betvn U.W. Co. (1848), 2 Kx. 725; Attorney^itneral fur Canada v.
Ritchie Contracting and Supply Co., [I919| A.C. 999, 48 D.L.R. ■'Iwtkd 

147. This distinction clearly runs through the decision of this Mono an. 

Court in He lliram Walker <(• .Sons Limited and Town of Walker- Uoj7o*7j a. 
iilk (1917), 40 O.L.R. 154 where it is said (p. 150): “The 
case was argued by Mr. Anglin as if the legislation im|x>scd 
taxation in respect of a ‘distillery.’ The question in such a case 
would lie a very different one from that which arises when the 
taxation is in respect of 'the business of a distiller.’ The Court 
cannot, I think, know judicially what such a business is, and the 
question of what it is must therefore be a question of fact.’’

The case just quoted is in line w ith the decision, upon somewhat 
similar words, in Re S. H. Knot it Co. Assessment (1909), 18 O.L.R 
645. It is no doubt difficult to separate questions of law and fact 
in a case of this kind, where evidence which enables the Court to 
put itself in a position to construe the words of the Act is very 
often the same or practically the same as that which determines 
whether the statute covers the particular thing in question.
But that is no reason for confusing two separate matters, in one 
of which an appeal lies and in the other the decision of the Board 
is final. See Re Bruce Mines Limited and Town of Bruce Mines,
20 O.L.R. 315, and the dissenting judgment of Meredith, J.A., 
in Re S. H. Knox A Co. Assessment, supra.

I would dismiss the appeals.
Appeals dismisstd with costs.

ANNOTATION.

Taxation ok .Mixkkai.s and Minkhai. Lands i\ Ohuamxed 
Municipalities ok Ontario.

By J. E. I Kyi no.
By suh.see. 1 of see. 40 of the Assessment Art, R.8.O. 1914, 

eh- 195, it is provided that “subject to the provisions of this 
section, land shall Is- assessed at its actual value.” The in
terpretation clause of the Act provides that the word “land”

40—62 O.L.B.
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Annotation shall include all mines and minerals in and under land. Con
sequently, if see. 40 did not otherwise provide, minerals in and 
under land would be assessable at their actual value. But the 
section does provide otherwise. Sub-see. 4 provides that “the 
buildings, plant and machinery in, on or under mineral land, 
and used mainly for obtaining minerals from the ground, or 
storing the same, and concentrators and sampling plant, ami. 
subject to sub-see. 8, the minerals in, on or under such land, 
shall not Ik* assessable.” Sub-sec. 5 provides that “in no case 
shall mineral land be assessed at less than the value of other 
land in the neighbourhood used exclusively for agricultural 
purposes.” Sub-sec. 6 provides that “the income from a mine 
or mineral work shall be assessed by, and the tax leviable thereon 
shall be paid to the municipality in which such mine or mineral 
work is situate.”

The main difficulty in the practical -ation of the section 
arises from the fact that the word “minerals” is not defined 
specifically by the Act, and that the word in question is one 
which has given rise to a great diversity of judicial opinion as 
to its meaning, in relation to its context " r circumstances.

Perhaps the only point which can be regarded as settled in 
respect of the word “minerals” is that whether or not any 
particular substance is a mineral within the meaning of a 
statute in which the word is used, is a question of fact.

The object of a statute always has a controlling influence on 
the interpretation of words used therein, and so in interpreting 
the sub-sections in question it is necessary to know their object. 
The provisions of sub-secs. 4. 5 and 6 indicate that the object 
of the Legislature in enacting them was to provide a plan of 
taxation which would be equitable and just as between the 
owners of agricultural lands and the owners of mineral lands. 
The plan provided is plain. It is not mineral lands which are 
made non-asMitsable, but the minerals in, on or under such lands. 
Both farming lands and mineral are assessable respect déb
at their actual value, ' et, in the cast* of mineral lands, that 
their assessed value must not include anything savouring of 
the value of buildings, etc., of the kind, and used for the pur
poses. mentioned in sub-sec. 4, nor of the value of minerals m. 
on or under such lands, and subject also that they must In* 
assessed at not less than the value of farming lands in n-• in 
the neighbourhood. In lieu of the assessment of such build ours, 
etc., and of such minerals, at their actual value, it is provided 
by sub-sec. 6 that the income of a mine or mineral work 'hall 
be assessed. Mineral lands, whether worked or unwork. .I. are 
to lie assessed without reference to the minerals in, on or under

4
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them, hut when worked, tin- minerals hs such are taxable in
directly on the basis of the income derived from the mine or 
mineral work.

Keeping in mind that object and the plan provided for attain
ing the same, recourse to the time-honoured canons of construc
tion of wtatutes will lead to the proper interpretation of the 
word “mineral.” These canons were stated as long ago as 
the year 1584 by Sir K. Coke in //f//tins'* ease (1584), 8 Co. 
Ib-p. 7a. 76 E.R. 687. and often since approved. Modifying 
these canons somewhat to 6t the statute under consideration 
they may In* statin! thus:—1st. What is the basis of assessment 
of minerals provided by sub-see. 1 ? 2nd. What is the mischief 
am! effect for which sub-see. 1 <I<m*s not provide? 8rd. What 
remedy has the legislature resolved and appointed to cure the 
disease of sub-see. 1 ? 4th. What is the true reason of the 
remedy? And then to make such const ruction as shall suppress 
the mischief and advance the remedy. The answer to the first 
«liieslion is plain that the basis of assessment provided by suli- 
wee. 1 is the actual value of the minerals. The answer to the 
second question may Is* indicated by a few illustrations:— 
Assume a 40-acre farm lying adjacent to 40 acres of liare ns k 
shewing outcroppings of an ore deposit, and that the owner 
uf the farm could, at any time, sell it for *4.000, and that the 
owner of the adjacent 40 acres could, at any time, sell it for 
*.*>0,000. If these parcels of land were assessed at their actual 
values, their respective assessments would Is* *4.000 and *.*>0.000. 
Assume the case of the owner of a 40-arre tract, containing an 
ore vein, jr, by diamond drilling, proved up 1,000,000 tons 
of ore. The approximate value of the ore per ton in the ground 
could Is* ascertained by c« back from the *t price
|N-r ton of similar ore, and assume it to In* so ascertained at 
20c. per ton. The assessment of the ore deposit at its actual 
value would In* *200,000. It is well known that mine operators 
always keep development work in the mine well in advance of 
actual mining, and so always there is a large tonnage or other 
measure of reserve ore proved up. the approximate value of which 
in place could In* ascertained by the method above mentioned, 
ami if this reserve were assessed at its actual value, the assess
ment would In* a very large sum. Tin* alsive suppositious eases 
have their counterparts in actual assessments in some jurisdic
tions. From these illustrations it appears that the mischief and 
effect for which sub-sec. 1 docs not provide, as applied to min
erals, and in contrast to farming lands, is that, because, in the 
ordinary course of operations, the entire surface of farming 

is capable of continuous production from year to year,
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Annotation whereas minerals are not produet ive in place, hut only on re.
moval spread over a period of years, the owner of minerals, 
unlike the owner of farming lands, would lx» called upon to pax- 
yearly taxes on property "e of being made prodm-iivc
in years for which taxes would be payable. The answer to the 
third question is obvious, namely:—that the Ontario Legislatin', 
considered that effect of sub-sec. 1 a “disease” for which 11n* 
remedy was resolved and appointed of making the minerals, ami 
the buildings, etc., used in getting them, noil-assessable, ami 
by providing for an income assessment of a mine or mineral 
work. The answer to the fourth question is already suggest.-.I. 
and is that the true reason of the remedy, or, in other words, 
for Xhe difference in the methods of assessment, is to be fourni 
in the difference between the methods whereby farming lands 
and mineral lands can respectively be put to commercial u*v 
Then what construction of the word “minerals” will mippiv** 
the mischief and advance the remedy ? In its primary mean in» 
the word includes “all substances other than the vegetable 
matters forming the ordinary surface of the ground (/.-//•«/ 
Vrovunt and Magistrat ( s of (Hasc/ow v. Varie (1888), Id App., 
Cas. 657, per Lord Hersehell at p. 683). The object of the 
enactment and the plan provided for the same call fur
this primary meaning to be understood in a business sense, and 
so restrict the meaning to include only such of said substance* 
as have an economic use or value when “removed by man for the 
substance itself” (Am. & Kng. Ency. of Law, vol. 20, p. <»>:l 
The object of the income assessment being to impose the tax 
as and when the minerals are put to a commercial use, the 
reasons for that method of assessment are equally applicable 
to all classes of mineral irrespective of the kind of use to which 
the substance is subsequently put, whether for making coins <>r 
roads, or any other use. The reasons which prevail against tin- 
taxation of a deposit of auriferous quartz on the basis of its 
actual value in the ground before removal apply with c.pial 
force against the taxation on the same basis of a deposit of sand 
or gravel destined for removal for an economic use. Conse
quently the word “minerals” as used in the Act under con
sideration should be given its primary meaning unless the 
context restricts that meaning, which, it is submitted, it does 
not. the case of Foster v. 7’/>. of St. Joseph (1917), 39 O L.li. 114 
affirmed 37 D.L.K. 283, 39 O.L.R. 525, to the contrary not
withstanding.

In that ease a substance, commonly known as trap-rock, wa* 
held not to be a mineral within the meaning of the Act. The 
trial Judge—Latch ford, J.—in his judgment (39 O.L.R. 117

2498
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says that “the words ‘and eoneentrators and sampling plant’ Annotation 
occurring in the same sub-section, ohvioeely refer to means of 
treating ores, and not rocks,” and Meredith, C.#LC.I\, in de- 
livering the judgment of the Division (37 D.L.R.
285), says “it is quite plain from the words of the Act that 
it is the more valuable minerals which are exempt : not. as in 
this case, the mere rock, hut minerals in and to he won out of 
the roek, if any there were in it. It will Is* observed that build
ings and machinery used mainly for obtaining or storing min
erals, and concentrators and sampling plant, are, with the 
minerals in, on or under the land, not assessable—words in
applicable to the roek in question. used in road-making and 
road-repair only, as gravel and sand may be.” The statements 
quoted are inexplicable in view of the fact that the assessment 
attacked in that ease included, as disclosed in the evidence, 
crushers, screens and storage bins, and that a person having 
only a casual knowledge of a rock-crushing plant would know 
that the function of the screens is to collect, or concentrate, 
into separate bins, different sizes of the crushed roek. The 
words referred to are much more inapplicable to a deposit of 
iron ore—such as is common on the Mesahi range—in which the 
ore is of such quality as not to need concentrât ion, and so near 
the surface as to permit of open-pit mining, and loading directly 
from the pit into railway ears, and surely such an iron ore is 
a mineral within the Act. The Act makes minerals non
assessable. and. if there be, in the getting of any particular 
mineral, buildings, plant, etc., of the kind, and used for the 
purposes, mentioned in sub-see. 4, it makes them non assessable 
also; but if buildings, plant, etc., except the most simple kind, 
are not necessary for the of any particular substance,
placer gold, for instance, their absence cannot preclude such 
substances from the category of minerals within the meaning 
of the word as used in the Act. The words referred to, it is 
submitted with respect, have no 1 fearing whatever on the mean
ing of the word “minerals” as used in the Act.

As the decision in the ease under consideration, in respect 
of trap-rock being a mineral, was on a question of fact, and 
especially as the point was not essential to the decision in the 
ease, the action having been dismissed on another ground also, 
the interpretation given in that ease to the word “minerals” 
i* not binding on the same Court or on any other Court, in 
another ease, and as the reasons given are unconvincing, and 
indeed inconsistent with the express words of the sub-secti< > <, 
the way is still clear for a proper definition of the word 
“minerals” as used in the Art. 1'mliably no lietter definition,

^371
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Annotation for all practical purposes, can lie given than that said to L»* 
what the word means primarily by Kay, J. in Midland B. ('<>. v. 
Hau nek wood Brack and Tile Co. (1882), L.R. 20 Uh. 1). 502 at 
p. 555 (51 L.J. (Vh.) 778, 210 W.B. 640), namely :—“all sub- 
stances (other than the agric surface of the grouml
which may he got for manufacturing or mercantile purpo>i > 
whether from a mine, as the word would seem to signify, or 
such as stone or clay, which are got by open working.” T!ii> 
definition would include a ‘‘mineral work” as mentioned in 
suh-see. (i, which would he excluded by the dictum of Latch fowl 
,1. in the Foster case at p. 117 (.'19 O.L.R.), that ‘‘nothing hut 
what in the usual acceptation of the word is regarded as a 
mine ean give to land the character of ‘mineral land’ within 
the meaning of suh-see. (4).” It would also include un worked 
minerals, which the said dictum would exclude; moreover the 

is inconsistent with the words of sub-sec. 7, which pro
vides for a business assessment on p person occupying “mineral 
land” for the purpose of any business other than “mining.” 
The definition could not he taken to Im* limited to mines and 
open workings, and thus to exclude oil and gas, which arc 
clearly minerals under the Act, as suh-see. 6 provides a minimum 
income assessment for “each oil or gas well.” Of course, where 
land is in use, the nature of the use will determine, in equivocal 
eases, whether or not the substanee is to he classed as a mineral: 
for instance, a body of clay used to grow crops would he classed 
as farming lands, hut the same clay, if used to make bricks, would 
he classed as mineral. An area of bare rock could not be ( hissed 
as farming land, hut very properly might be classed as mineral 
land, and, as such, assessable under the provisions of suh-sc. 5. 
and the presence of veins of metallic ore in the rock would not 
make the rock itself any less a mineral.

Under this interpretation of the Act the question of the 
Appellate Division in the Foster ease to the effect:—What would 
there lie of land that * Ik» taxed if the broadest me. ning i> 
given to the word “minerals”? does not appear the argument 
rrdnetio ad ahsurdnm, which, no doubt, it was intended to I* 
The answer to that question is simple, that the mineral hind 
itself is taxable, and, if the minerals are worked, the income 
therefrom is ttxable also.

There remains to lie noted only the exception provided by 
sub-see. 8, namely, that petroleum mineral rights are to lie 
assessed at their actual value where in any deed or conveyance 
of lands they have been or shall lie reserved to the grantor of 
such lands.

22
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MEMORANDUM DECISIONS.
Memoranda of less Important Cases disposed of in superior and 

appellate Courts without written opinions or upon short 
memorandum decisions and of selected Cases

He I’ROCiKKHHIVR KAHMKIIS; He HOUM A NATIONAL CWs
I LAM.

Alberta Hnprrme Court in Hankrnptcy, it n ml man, J.
December it, IU.il.

Bankruptcy (§ IV—36)—Voluntarp inti rminptinp of pomls 
with those of hanl.ru pt—/m possihil it p of sehctinp youth from 
tin bankrupt stock—Hiphts of claimant.]—Applicat ion to dis- 
n I low h claim to a preference in regnnl to certain goods of the 
• Ini niant which lie alleged he brought into the httsineKs of the 
bankrupt during his occupancy of it. Applieation allowed.
| See Annotations, 53 D.L.Ii. 135, 56 D.L.II. 104, 5!I D.L.B. 1.1

H. II. Van Alien, for applieant.
('ormack, for claimant.
HvndmAN, J. :—At the conclusion of the evidence 1 was of 

opinion that the claimant cannot succeed, Iteeause he failed to 
shew that it was possible to select from amongst the bankrupt 
stock the goods which he alleges he brought into the business 
during his iteeiipaney of it. It seems that the goods were so 
intermingled that it liecame practically iui|M»ssihlc to select one 
set or part thereof from the other.

No authorities were cited to me and I adjourned the matter 
to give the parties an opportunity to refer me to any they might 
find.

Since then Mr. Cormack for the claimant has informed me 
lie has lieen unable to find any eases on the (mint. Mr. Van 
Allen has referred me to the following decisions, viz.:—2 Black 
stones Commentaries 405. Lupton v. White (ISOS), 15 Ves. 
432, 33 E.R. S17, at pp. 819, 820. Panton v. Panton, referred 
to in Lupton v. White. He Oat nap, 11903 ] 2 Ch. 356, 72 L.J. 
(Ch.) 575. Cook v. Addison (1869), L.R. 7 Eq. 466, 470, 38 
L.J. Ch. 322, 17 W.R. 480.

The principle laid down in them* eases is in effect that “if 
one wilfully” (meaning, 1 take it, voluntarily), “intermingles 
his property with that of another man without his knowledge 
or approbation, our law to guard against fraud gives the entire 
property, without any account, to him whose original dominion 
is invaded and endeavoured to Ik* rendered uncertain without 
his consent.”

This situation here seems to me to exactly fit the law as above 
stated. Therefore I feel unable to accede to the claimant's con-

Alta.

EC.
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Alta. tention that lie is entitled to any preference over the other ercdi 
tors, but must claim, if at all, as an ordinary creditor of the 
estate.

I might remark here that had the claimant immediately upon 
the trustee taking possession, pointed out his goods, he might 
have been able to succeed to some extent at least, but having 
allowed that opportunity to pass has lost any chance he might 
have had to successfully maintain his present claim.

The application to disallow the claim is therefore allowed 
with costs. Application allowed.

McFADYEN v. CANADIAN NORTHERN R. Co.
Alberta Supreme Court, Walsh, J. December 6, 1921.

Master and Servant (§ V—340)—Action for damages for 
death of husband—Workmens’ Compensation Act, 1918 (Alta.), 
eh. 5—Decision by Workmens’ Compensation Board that em
ployment was within the scope of the Act—Right to recover in 
action—Application made to Board without notice to plaintiff— 
Conclusiveness of finding of Board—Finding of Court that de 
ceased not within the scope of the Act]—Action by wife a> 
administratrix of husband’s estate to recover damages for tin- 
death of her husband as the result of the negligence of the de
fendant, of whom he was an employee.

D. Campbell, K.C., and II. A. Friedman, for plaintiff.
.V. D. Maclean, K.(\, for defendant.
Walsh, J. :—The jury on the trial of this action answered 

the questions which I submitted to it so as to entitle the plaintiff 
to a judgment for $15,000 if her right of action has not been 
taken away by the Workmens’ Compensation Act, 1918 (Alta. . 
ch. 5. She sues as the administratrix of her husband’s estate to 
recover damages for the death of her husband, which she attri
butes to the negligence of the defendant, of whom he was an 
employee. The Workmens’ Compensation Board has determined 
that in such employment he was within the scope of the Act. 
The defendant submits that because of this finding the plaintiff 
cannot maintain this action. It says further that, if this finding 
is not conclusive of the question I should hold that the Act 
does apply to this man, and so the plaintiff’s remedy is under 
it and not by action for under sec. 38, sub-sec. 2 “the provisions 
of this Act shall be in lieu of all rights and rights of action, 
statutory or otherwise, to which a workman or his dependants 
are or may be entitled against the employer of such workman 
for or by reason of any accident happening to him while in the 
employment of such employer and no action in respect thereof 
shall lie.”



62 D.L.R.] Dominion Law Rworts. G3:i

The Board has exceedingly wide jurisdiction in this respect Alta,
under sec. 13, eh. 5, 1918, as amended by sec. 2 of eh. 36 of TTTT 
the statutes of 1919.

“13. The hoard shall have exclusive jurisdiction to examine 
into, hear and determine all matters and questions arising under 
this Act and the action or decision of the board thereon shall be 
final and conclusive and shall not be open to question or review 
in any court and no proceedings by or before tin* board shall be 
restrained by injunction, prohibition or other process or pro
ceedings in any court or be removable by certiorari or otherwise 
into any court...........(4) Without thereby limiting the gener
ality of the provisions of sub-section 1 it is declared that the 
exclusive jurisdiction of the board shall extend to determining—
. . . . (i) whether or not any workman in any industry within 
the scope of this Act as defined in the schedules hereto is within 
the scope of this Act and entitled to compensation thereunder.”

The finding of the Board upon which the defendant relies 
was made upon the application of the defendant and without 
notice to the plaintiff or to any one else representing the estate 
or the family of the deceased. It was ex parte in every sense 
of the term. Now, however conclusive such a finding might be 
after an opportunity had been given the other side to be heard,
I do not think that one arrived at, as this one was, can conclude 
the matter. This identical question arising under a very similar 
provision of the Manitoba Workmens’ Compensation Act, 1916. 
eh. 125, was considered by the Court of Appeal of that Prov
ince in Canadian Northern H. Co. v. Wilson (1918), 43 D.L.R.
412, 29 Man. L.R. 193, which held that where the provisions of 
a statute do not expressly require notice to a party and do not 
dispense with the giving of notice it is a fundamental principle 
that the party must receive notice and that otherwise the pro
ceedings do not bind him. 1 think upon this ground (for our 
Act is silent on the question of notice) and for the reasons given 
in that case that this finding of the Board is not conclusive ofr the 
matter and it is, therefore, my duty to determine the question 
which it attempted to dispose of.

Section 69 of the Aet, as amended 1919, eh. 36, sec. 15, and 
1920, ch. 39, sec. 16, provides that it shall not apply to certain 
classes of persons employed by certain named railway companies, 
one of which is the Canadian National Railway. The defendant 
here is the Canadian Northern Railway Co., which is not named 
in this section. The argument before me proceeded apparently 
on the assumption by both counsel that the defendant company 
is included in the words “The Canadian National Railway,” as 
no reference whatever was made to the omission of the defendant
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Alta. from the section and it is a matter of common knowledge tlmi 
gc it now goes liy that name. Some seventy classes of employees ar* 

named in the list of persons employed hy three companies w 11•• 
are excluded from the Act by this section. Amongst them at 
“maintenance of way employees/’ which is a large term, in 
eluding many classes. The deceased was an assistant road 
master, and as such was a maintenance of way employee. Tin- 
portion of the section with which 1 am concerned reads as 
follows :—

“Subject to the provisions of Sir. 16 this Act shall not appl
the.............................  persons employed by __  __ tin
Canadian National Railway as . maintenance of wax
employees, section men. section foremen, bridge ami buildinv
foremen and men, towermcn, signal maintainers and repairmen, 
pump repairmen, pumpmen, extra gang foremen, snow-plow and 
Hanger foremen, pile drivers, ditchers and hoisting engineer- 
track and bridge watchmen, signalmen or watchmen on highw.i 
or railway crossings, nor to pipe fitters, blacksmiths, plumbers, 
painters, tinsmiths, masons, concrete foremen and men, brick 
layers and plasterers < in connection with maintenait"
of way of the said railways.”

It is admitted that ten or eleven of the classes which im 
mediately follow the words “maintenance of way employees” at 
maintenance of way employees and it will be observed that the 
section concludes with a reference to certain well-known trad* - 
hut limiting them to their employment in connection with tin 
maintenance of way. Neither a roadmaster nor an assistant road- 
master is named, and it is admitted that there are about a dozen 
other classes who come within the definition of maintenance of 
way employees who are not mentioned. The argument for tin- 
defendant is that the term “maintenance of way employees" 
is cut down to those classes of that kind of employees which 
are specifically mentioned in the section, and as the deceased 
was not one of those classes he is not excluded from the Act. 
and so he was subject to it and this action does not lie.

It is difficult to understand but idle to speculate why when 
the broad general term maintenance of way employees was 
used it was thought necessary to mention by name so many id' 
the classes of which this large class is composed. It certainly 
lends colour to the defendant’s contention that the intention was 
to make the section apply only to those classes thus named. 
There is nothing, however, beyond that bare fact, to support 
this contention. Neither the phraseology nor the punctuation 
of the section helps it. There is no break in the section. There 
is no change from the method of punctuation which prevails

6655
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throughout it, namely the placing of a comma after each class. 
There are no words which limit the larger term to the sub
ordinate classes which follow. There is nothing ambiguous on 
the face of the words for the doubt only appeared from the 
statements in evidence and by way of admission of the facts 
upon which the defendant’s argument rests. To give effect to 
this argument I must either read out of the section the words 
“maintenance of way employees” or read into it words of limita
tion such as “the following classes of” preceding those words. 
1 would have just as much right to read out of it the descrip
tions of the 10 or 11 different classes, because they are sur
plusage.

1 must, hold that the deceased was not within the scope of 
the Act, because being a maintenance of way employee, the Act 
did not in my opinion apply to him.

Judgment will he entered for the plaintiff on the answers of 
the jury for $15,000 with costs.

JOHNSON v. GIFKKN.
Alberta Supreme Court. Appellate Division, Stuart, Heck, Ives.

Clarke and MeCarthp, JJ.A. November IP, IP.il.
Negligence' (§ II C—95)—Automobile on high wag -Injurg 

tit vow being driven along higluvag—Unies of the road—Degru 
of care required—Rights and liabilities of parties.]—Appeal 
from the judgment of the trial Judge dismissing plaintiff’s 
action and directing judgment to be entered for the defendant 
on his counterclaim, in an action brought to recover damages 
for the loss of a cow which was struck by the defendant’s auto
mobile and had to he killed. Reversed.

7\ It. Russell, for appellant ; R. E. McLaughlin, for respondent.
The judgment of the Court was delivered by
McCarthy, J.A.:—This is an appeal from the judgment of 

the trial Judge dismissing the plaintiff’s action and directing 
judgment to he entered for the defendant on his counterclaim 
in the sum of $293.70. The action was brought by the plaintiff 
to recover damages for the loss of one cow. On October 17. 1920, 
shortly after 6 o’clock p.m., it being dusk, the defendant while 
driving his automobile in a northerly direction upon what is 
known as the Edmonton Trail at a speed of 25 miles an hour, 
ran into plaintiff’s cow which eventually had to be killed by 
reason of the damage it sustained in the collision. The de
fendant’s version of what took place may perhaps be briefly 
stated from the evidence contained in the appeal hook at p. 50, 
as follows:—

“Q. Tell the Court what happened. A. We were coming along

635
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Alta. nicely, everything was all right, 1 took a look at the lights of 
App Dtv t*1<‘ <,ar’ we *IH<1 B°°d lifthtH, the lights were fixed in the proper 

way, the headlights Mould show* the width of the grade of the 
road almost, hut of course in driving a ear as you know there 
Mould Ik* more or less darkness on the sides. We M-ere pro
ceeding carefully, and had no idea of anything being on the 
road when all at once there was a cow or a calf about 6 or 8 feet 
ahead of me. Q. You Mere going north and on the right side 
of the road ? A. Yes. Q. And which direction did the cow come 
from. A. West. Q. And did it «-ross in front of you? A. Yes, 
immediately in front. Q. What did you do? A. Your mind 
kind of Morks automatically in eases of that kind. I put on 
the brakes instantly and tried my utmost to avoid hitting the com . 
I swerved the ear right to the side of the road and into the 
bank, it pretty nearly straightened the ear right round and 
it turned over.”

With the conclusions of the law arrived at by the trial Judge 
I am unable to agree. The mutual rights and duties on high 
Mays with regard to automobiles may be broadly stated as 
follows:—“The general principles applicable to the use of all 
vehicles upon public high Mays apply to automobiles and may 
lie summarised in the statement that a driver must use that 
degree of care and caution which an ordinarily careful and 
prudent person Mould exercise under the same circumstances. 
The rights of the driver of a motor vehicle and that of others 
to use the highway are equal, and each is equally restricted 
in the exercise of his rights by the corresponding rights of the 
other. Each is required to regulate his own use by the observ
ance of ordinary care and caution to avoid receiving injury or 
inflicting injury upon the other. The degree of care required in 
the use and operations of an automobile upon the highway de
pends not only upon their condition but also upon the dangerous 
character of the machine or vehicle and its liability to do injurx 
to others lawfully upon the highway. The more dangerous its 
character the greater is the degree of care and caution required 
in its use and operation. The degree of care M'hich the operator 
of an automobile is bound to exercise is commensurate with tin- 
risk of injury to others on the road. In the application of these 
principles conditions frequently arise under M'hich conduct 
amounting to reasonable care in the exercise of a light and slow 
moving vehicle does not amount to proper and necessary care 
in the operation of a heavy and rapidly moving automobile. All 
operators of motor vehicles, in addition to exercising reasonable 
care and caution for the safety of others who have the right 
to use the highways, must anticipate the presence of others. Thex
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have no right to assume that the road is clear, hut under all 
circumstances and at all times they must he vigilant and must 
anticipate and expect the presence of others. Accordingly the 
fact that he did not know that anyone was on the highway is 
no excuse for conduct which would have amounted to reckless
ness if he had known that someone else was approaching. Drivers 
of motors must lie specially watchful and in ■■l^^ion of 
the presence of others, and where individuals or cattle are liable 
to he crossing or are on the highways and a failure to sec them 
may amount to negligence.

The result of the authorities is stated in the case of Bombard 
v. Newton (1920), 111 Atl. 510, 11 A.L.K. 1402 (annotated). 
In that case the Court held that the right to drive an automobile 
along the public highway is not superior to that to drive cows 
along the highway. The parties have equal and reciprocal rights 
to the use of t(#c road, and each owes to the other the duty of 
so exercising his own right as not to interfere with that of 
another the fact that the defendant was operating
an automobile, an instrument whose capacity for harm is well 
exemplified by the results in this case, and the fact that the 
plaintiff was driving cows, animals whose viath vagaries have 
come to lie known of all automobile drivers were conditions 
affecting merely the degree of care required from the parties 
respectively One driving a cow along the right side
of the road with nothing to indicate a necessity to take particular 
care of it is not hound to take extra steps to keep it out of the 
way of an automobile approaching from the opposite direction, 
which has ample room to pass if it keeps on its side of the road. 
Nor is it necessary as a matter of law in the absence of a 
statutory requirement for one driving cows along a public high
way at night to carry a light. The fact that it was in the night 
time affected the rights of the parties only as it bore upon the 
amount of vigilance each was hound to exercise. It was held 
in Fitzsimmons v. Snyder (1913), 181 111. App. 70, not to he 
negligence per se for the owner of a domestic animal to drive 
it unhaltered upon the public highway. (Sec also notes to 
Bombard v. Newton, 11 A.L.R. 1402, at p. 1405.)

The trial Judge seemed to he of the opinion that it was negli
gence on the part of the plaintiff or his agent not to take the 
necessary precautions to prevent the cows from turning the 
wrong way upon the highway. The evidence is that the person 
in charge of the 6 head of cattle was taking them to a creek to 
water coming down the lane from the west which met the Ed
monton Trail, and the cattle, instead of turning north turned 
south and met the automobile when the collision occurred. 1

Alla.

Ap|>. Dlv.
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Alt«- am unalile to agree with the trial Judge that that would must
App Div 1u1v on the part of the owner of the cattle. Tl

damages claimed for the injuries done to the vow seem to n 
to he excessive, and in the result I would allow the plaint ill 
damages to the extent of $107, which I think would meet the 
ends of justice, and an order will go setting aside the judgment 
of the trial Judge, and judgment will he entered for the plaint iii 
for the sum of $107 with costs here and helow, and the counter
claim will he dismissed with costs.

Appeal allowed.

KIM Y v. FKYKIjVXD.
Alberta Supreme Court. Appellate Division, Stuart. Beck, Ives.

H i/nd man and Clarke, JJ.A. December 17, 1921.

Gift (§1—1)—Made daring aa engagement of marriagi 
Conditional—Rescission of promise—(lift made absolute on hi 
mi nation of < ngagement—Conflie ting evidence—Findings »i 
trial Judge—Interference with finding bg Appellate Court. \ 
Appeal by plaintiff from the judgment at the trial of an action 
to recover certain furniture, given to the defendant during her 
engagement to marry the plaintiff. Affirmed. | See Annotation, 
l Dli B 306

Ale.r. Stuart, K.C., for appellant.
(1. R. Forte, for respondent.
Ktvart, J.A. (dissenting) :—1 would allow this appeal and 

give the plaintiff judgment for a return of the goods or their 
value. The law is clear that a gift made during an engagement 
and in view of the engagement is conditional only. Here tin- 
only point upon which the defendant can rest a final claim to 
the goods is on the ground of what was said at the moment of 
the breaking of the engagement. There is contradictory evidence 
as to this, and I do not find in the trial Judge’s reasons any 
specific finding as to which told the truth. He merely says “ I 
think the subsequent conduct (not saying what conduct) of the 
defendant confirms this view,” i.e. the view that there Inal 
originally been a gift. Indeed, one interpretation of what 11 • 
trial Judge thus said might reasonably be that even if he ac
cepted the defendant’s story he thought that the plaintiff was 
just stating what he thought had been the situation all alomr 
not that he was then making a real gift. And it does look si ram. > 
when a gift conditional on the fulfilling of a promise of 
marriage has been made, that at the very moment of the remis
sion of that promise the grantor should make the gift absolut* 
There is not enough in the evidence to convince me that die 
plaintiff really intended to make a gift of the goods at t he
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moment of the breach of the engagement. Even adopting the 
defendant’s account of what occurred, I do not believe that he 
really so intended. There was no accompanying delivery to 
furnish tangible evidence of intention, and although the law 
seems to be that an antecedent delivery is sufficient, I do not 
think that the bare remark made by the plaintiff under such 
circumstances should be treated as sufficient. The burden was, I 
think, in the circumstances, on the defendant to shew that the 
plaintiff really seriously intended then to make a gift. In my 
opinion she did not meet this burden, and I find nothing to 
shew that she met it in the opinion of the trial Judge. I do 
not think his mind was ever really directed to the exact point 
upon which it now appears that the ease must turn.

I would allow the appeal with costs.
Keck, J.A., concurs with Ives, J.A.
Ives, J.A.:—Appeal from judgment of Morrison, Co.Ct.J., 

sitting as a Judge of the Edmonton District Court, dismissing 
the plaintiff’s action.

The plaintiff and defendant were engaged to be married, and 
«luring the engagement the plaintiff fitted up a room for the 
defendant with a divanette, bedding, &<•., suitable for her lodg
ing, at a cost of >(<216.

The engagement was broken by the defendant in June, 1920, 
the defendant says that when she left him she asked him if he 
wanted those things back, lie said “No, they were yours. ” The 
goods being then in her possession these words would. I think, 
constitute a complete gift. She says she considered it was a 
present, when he would not have them back when she offered 
them to him. The plaintiff says lie did not tell her the furni
ture was hers.

The plaintiff made no request for the furniture till May. 1921. 
She refused to give it up, saying it was hers, and hi* shortly 
after brought action to recover it. He says that after the engage- 
ment was broken she asked if she could have tin* use of it, ami 
lie agreed, that he spent the last year in the Military Hospital 
and had no use for it. He also says, that on the three occasions 
when she changed her lodging apartments after the engagement 
was broken, she obtained his consent to the removal of the furni
ture except on the last occasion. The defendant denies this.

I’pon this conflicting evidence, the trial Judge, who hud the 
advantage of observing the demeanor of the witnesses found for 
tin* defendant. I cannot say he was wrong and would, therefore, 
dismiss the appeal with costs.

Hyndman and Clarke, JJ.A., concur with Ives, J.A.
A ppeal d ism issed.
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Mr KAY v. BIX BY.
Alberta Supreme Court. Appellate Division, Scott, C.J.. Stuart, ll<

H y ml man and Clarke, JJ.A. December 9, 1921.
Contracts (§ ID—52)—Am evidenced by certain letters at ' 
documents—Lease of land—FormaI agreement prepared a 
signed by one parly only—Evidence of agreement—Fart its , 
ad idem.]—Appeal from the judgment at the trial of an art ion 
for specific performance of an alleged agreement of sal 
Affirmed.

A. McL. Sim lair, K.C., for appellant.
11. C. B. Forsythe, for respondent.
The judgment of the Court was delivered l>v
11 VXD man, J.A. :—This is an action for specific performa n 

of an alleged agreement of sale arising out of certain dm u 
nient»—letters and telegrams, ]>assing between the parties, ami 
in the ve for damages.

It appears to me that a close examination of the correspond 
cnee makes it evident that no final agreement as to terms w.-.s 

ever arrived at. If the plaintiff ever thought that he would 
acquire the land free of any claim on the part of Wilcox, tin- 
tenant, certainly it was not the intention of the defendant lli.-u 
he should.

Tin* negotiations commenced about March 6, 11121. and eon 
tinned intermittently up to August 12, when plaintiff wrote tin 
following letter to defendant:—

“In replying to your letter of recent date in regard to your 
land—If you will come up and get possession of this land \\>- 
will then pay you $1,000 as per contract with you. Mr. Wilcox 
will not get off the land until he has a settlement with you. 
He is starting to cut the hay. It is the hay ire want this land 
for, and if we'do not get possession at mice will have to call tin 
deal off. We also understand the C.l\R. is taking legal action 
in regard to their equity. We have had this from no authority 
and may he wrong, hut we would like to get this deal closed up 
satisfactorily to all concerned. Your early action in this regard 
will greatly oblige.”

This was the last written communication between them.
The formal agreement prepared and executed by plaintiff 

alone and referred to in the defendant’s letter cannot he r 
garded as the agreement itself, although it may he evidence 
of an agreement to satisfy the Statute of Frauds and the action 
is not founded upon it. Rut reading the whole of the docu
mentary evidence, the conclusion cannot lie avoided that 
immediate possession was insisted on by the plaintiff and never 
agreed to absolutely by the defendant, as same was contingent

1180
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on a satisfactory settlement with Wilcox, which never came 
nlsnit. The plaintiff never hound himself to purchase without 
immediate possession, and the defendant never bound himself 
otherwise than subject to the rights of Wilcox. In other words, 
the parties were never ad idem on this point, and it would he 
idle to waste time in citing authorities for so elementary a 
proposition—as that in such a case no action can arise.

I would, therefore, dismiss the appeal with costs.
A ft peal dism issed.

MA<’IM>\ALII v. OWS< III k.
Alberta Supreme Court. Appellate Division, Stuart. Beck and 

Hyndman, JJ.A. November ?J, 1921.
Fires (§ 1—1)—Hoots piled on hreahing—Set fire to by child 

-Segligcnce of owner—Vrairie Fires Ordinance ('.O.X.W'.T., 
1898, eli. 87—Application—Liability.]—Appeal by defendant 
from the judgment at the trial in an action to recover damages 
for injuries caused by a tire which escaped from defendant’s 
land. Reversed.

(I. If. Steer, for appellant ; A. II. Hibson, for respondent.
Stuart, J.A. (dissenting) :—After some hesitation I agree 

that the work being done by the defendant was not “clearing 
land” within the meaning of the statute.

This leaves the liability to rest upon negligence only. I agree 
that after the fire once started the defendant did everything 
reasonably possible to prevent it spreading. Rut l am by no 
means satisfied that the defendant was not negligent in allowing 
his daughter, 111 years old, to set fire to the pile of roots and in 
not going near the place himself un» il too late. There is some 
doubt upon the evidence as to how near to the sod the nearest 
pile of roots was. But it was at any rate near enough for the 
sparks in fact to escape to the sod and set fire to it. And taking 
even the defendant’s own account of the distance, 1 am strongly 
inclined to think that it was negligence to leave a lire burning 
even at that distance from the sod, and leave no one there to 
watch the sod to see that it did not become ignited by a floating 
spark of fire.

My inclination, therefore, is to dismiss the appeal, and 1 would 
so order.

Beck, J.A. :—This is an appeal by the defendant from the 
judgment of Scott, J., at the trial.

The action was one to recover damages on a claim that the 
defendant negligently and unlawfully permitted a fire to escape 
from his lands whereby a dwelling house of the plaintiff on 

41—62 ii.l.r.
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land in the vicinity was burned. The Judge gave judgment l'li
the plaintiff with $700 damages.

A determination of the case depends very largely upon tin- 
const ruction of some of the provisions of the Prairie Fires Ordin
ance, C.O \ \\ T . l-v'x eh. 87.

In ('lark v. Ward (1909), 2 Alta. L.R. 101, I discussed at 
length the law relating to fires used for the purpose of husb
andry. That ease was affirmed on appeal on a different view nf 
the facts without much consideration of the law as 1 had 
expressed it. It was approved by Scott, J., in Whitehead \. 
Mi Claire (1911), 19 W.L.R., 216.

The starting point for our Canadian law upon the subject is 
Dean v. McCarty (1846), 2 V.V.R. 448. After an examinai ion 
of such decisions as seemed to me of value, 1 came to this con
clusion.

In cases other than those dealt with by see. 4 of the Ordimmn . 
liability is negatived if the person kindling tile fire has not been 
guilty of negligence; in cases coming under sec. 4, the person 
kindling the fire would be liable if he neglected to take the 
precautions prescribed by that section.

That section applies—and those precautions are obligatory 
only in three specified eases, that is, where the fire is kindled 
for the purpose of (1) guarding property, (2) burning stubble, 
or ( 3) clearing land.

T come to the facts of the present case. The plaintiff's house 
v burned on May 1 ; the fire which burned it began on April

on the defendant’s farm.
On the defendant's farm he had two pieces of breaking, one 

of them containing about 3 acres. The defendant’s daughter, 
a young girl, had made 3 or 4 small piles of roots upon this piece 
of breaking. The girl set fire to the roots about 9.30 or 10 in 
the morning of April 30. It is unquestionable that the fir 
which burned the plaintiff’s house originated on the defendant's 
land, though in reaching the plaintiff’s land it necessarily passed 
over 2 or 3 intervening farms. The defendant says that the 
several piles of roots, when burning, were more than 21 y ards 
from the adjacent sod.

Gardner, a witness for the plaintiff says that several day> 
before the fire he noticed one pile of roots on the breaking, and 
says : “From the sod I would say the main part of the root pile 
would probably be—Q. 25 feet ? A. No. Q. 30 feet ? A. It 
wouldn’t be quite that far.” The same witness says that a limit 
a week after the fire he and MacDonald (the plaintiff and 
Lewis went and examined the breaking where the fire started
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and found the roots “tuiuhled about” ami some of them lying 
on the edge of the sod.

MacDonald says, referring to this visit, that they fou id 
charred roots “scattered around”; some within ."> feet of the 
sod; though lie insisted that they apparently had just fallen 
away from a tire which had been burning just a little further 
from the sod.

Lewis says that before the fire he saw piles of roots on the 
breaking “scattered over that breaking, a pile here and there." 
As to the burned roots found when visiting the breaking with 
Gardner and MacDonald, lie was indefinite, hut said there were 
burnt roots along the edge of the breaking.

The defendant’s wife says that she and her husband put water 
on the roots and put the fire out entirely. It seems most reason
able to believe that the root piles were built at reasonable dis
tances from the sod surrounding the breaking, and that if they 
were after several days found close to the sod they had been 
scattered there after tin* fire.

All the witnesses agree that the part of the defendant’s land 
on which the fire was set out, that is, on which the root piles 
were built and set fire to, was “breaking.” The plaintiff says:

There were piles of roots that he took out of his breaking.” 
“That is his piece of breaking where the fire started." “I 
should say maybe it (the breaking) was three acres, maybe 
three and a half; 1 didn’t measure it.”

I think it unnecessary to detail the efforts made by the de
fendant to prevent the fire spreading. It seems clear that 
when it was found to be spreading every one concerned did 
everything reasonably possible to prevent it spreading further.

The trial «Judge seems not to have had any question raised in 
his mind against the view that what the defendant was engaged 
in was “clearing land.” If that were the correct view his 
application of law, in which he expresses agreement with my
self, would, I think, be correct; but for myself 1 am clearly of 
the opinion that “clearing land" was not what the defendant 
was doing. The land on which the fire was started was “break
ing." This implies that the land had (first) been cleared and 
1 then) been ploughed. It is scarcely necessary to fortify this 
by reference to a dictionary, but I have referred to Webster’s 
New International Dictionary. I find : “Clear, v.t. 5. xx to open 
for passage, action, use, etc., as to clear land. Clearing, n.2. a 
tract of land cleared of wood, as for cultivation. Break, v.t. 2.d. 
to rupture the surface of; specif, to plow (land) preparatory 
to sowing.”

So that if in ('lari v. Ward I correctly set forth the law.
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Ilu* defendant was not hound by the requirements of see. I. 
and is liable only if negligenre lias been established against liii 
1 find no evidence of negligence. To quote, as I did in the form* 
ease, the words of Taylor, C.J. (Manitoba), at p. 108:—

“Having come to the eonelusion that the defendants set out 
the fire in the first instance for a legitimate purpose, and that 
they used reasonable efforts to prevent it from spreading beyond 
his farm/* the defendant is not liable; and the appeal should 
be allowed with costs and the action dismissed with costs. 

Hyndman, J.A., concurs with Beck, J.A.
Appeal allowed.

LOGAN v. HHKNNANI).
Alberta Supreme Court, Appellate Division, Scott, C.J., Bock ami 

Clarke, JJ.A. December 17, 1921.
Volunteers and reservists (§ I—1)—Soldier's Relief Act 

HUti (Alta.) eh. ti—Construction—“Possession” meaning of 
Actual occupation.]—Appeal by defendant from the judgment 
at the trial of an action for the recovery of possession of lamb. 
Affirmed.

Frank Ford, K.(\, for appellant.
Alex. Stuart, K.C., for respondent.
The judgment of the Court was delivered by
Beck, J.A. :—This is an appeal by the defendant from the 

judgment of Hyndman, J., at the trial.
The facts which are set out in great detail in the appellant *s 

factum are very complicated and unusual, and no good purpov 
would be accomplished by setting them out here.

The substantial ground of appeal is that the trial Judge whs 
wrong in holding as he did that “possession” of land in sub m r. 
1 of see. J of the Soldiers’ Relief Act, 1016 (Alta.) eh. 6, menus 
actual occupation.

That sub-section prohibits any proceeding against a soldier
.................. for the recovery of possession of any lands in the
possession of such soldier until, &e.

The defendant, Buaineus, claimed as tenant under the de
fendant, Brennand. Busineus took his lease with knowledg of 
the plaintiff’s title, lie does not appeal. We are agreed that 
the decision at the trial was right—that Brennand was not in 
possession of the land within the meaning of the statutory pro
vision in question.

The appellant also contends that the evidence shews plaintiff 
is not the absolute owner of the land, though he has an unregis
tered transfer, but is at best in the position of a mortgagee. 
The plaintiff, however, is at all events in the position of an
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unpaid vendor seeking possession against a purchaser in default 
and such a title entitles him to possession.

The appeal should, therefore he dismissed with costs.
If the plaintiff has any taxable costs by reason of the dis

continuance of the appeal of the defendant Busineus, there is 
ample remedy for their recovery under R. 361. The appeal 
ease contains no reference to any such appeal.

Appeat dism issed.

COZANT v. IK It I KK
Alberta Supreme Court. Appellate Division. Seott, C.J.. Stuart. Seek.

11 pndman and Clarke, JJ.A. November Id. HHI.
Writ and process (§ 1—2)—Comment i nn nt of action— 

Statement of claim issued />// process issuer—Retjulariti/—Rules 
—Construction.J—Appeal from an order of Ives, .1.. dismissing 
an application of the defendant for an order setting aside and 
vacating the judgment obtained by the plaintiff and all subse
quent proceedings and for a direction that no action was ever 
commenced against either of the defendants. Affirmed.

1/. .1/. Carter, for appellant.
./. K. Caul, for respondent.
The judgment of the Court was delivered by
Scott, C.J.:—This is an appeal from an order of Ives, .1.. 

dismissing the of the defendant for an order setting
and vacating the judgment obtained by the plaintiff and 

all subsequent proceedings and for a direction that no action 
was ever commenced against either of the defendants.

The statement of claim in the action was issued by the process 
issuer at Empress, in the Judicial District of Acadia, who signed 
it and affixed his seal of office thereto and stated thereon that 
it was issued by him at Empress, in the Province of Alberta.

The following rules bear upon the question involved in this 
appeal :—

120. The clerk, upon a copy thereof being filed with him, 
shall issue the statement of claim by signing the same and sealing 
it with the seal of office. 121. It shall bear the date of the day 
on which it was issued. 122. The clerk shall make a note upon 
it of the office and Judicial District from which it is issued, and 
shall subscribe bis name thereto. 128. All copies thereof which 
are served shall have at the foot or end thereof or endorsed 
thereon or attached thereto a notice to the effect inter alia that 
til-- plaintiff may enter judgment in accordance with the state
ment of claim or such judgment as, according to the practice of 
the Court lie is entitled to without any further notices unless 
within the tune prescribed by the rules of the defendant's cause
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to be filed in the office of the clerk of the Court from which tl 
statement of claim issued either a statement of defence or . 
demand that notice of any applications to be made in the action 
be given to him and unless within the same time a copy of tl 
statements ot defence or demand be served upon the 
or his solieitoi. 517. The office in which the first document in ;i 
cause or matter is required to be filed shall be deemed to be ih 
office in which the cause or matter is commenced. (2) Pro
ceedings commenced in the office of a process issuer shall, for 
the purposes of this rule be deemed to have been commenced 
in the office of the clerk of the Court of the Judicial District 
in which the process issuer resides. 520. Each clerk of the Court. 
deputy clerk and process issuer shall have a seal and he shall 
seal therewith and sign all writs, statements of claim and pro
cess issued by him. 522. A process issuer shall be supplied 
by the clerk of the Court or deputy clerk with blank fornix 
original and mesne process signed by the said clerk or depot.\ 
clerk and shall issue same and countersign each one before- 
issuing it. 5. (b) The word “clerk” shall, where the context 
requires it, mean and include a process issuer.

Rule 522 is taken from sec. Id of the Act respecting Clerks 
and Deputy Clerks (eh. 18 of 1906, Alta.) That Act provides 
for the appointment of process issuers “where the convenience 
of the public requires.” At the time that Act was passed 
actions were commenced by a writ of summons. The framers 
of this rule appear to have overlooked the change in procedure 
by the new rules which substituted the issue of a statement of 
claim for that of a writ of summons. It is now impossible for 
a clerk to supply a process issuer with original process signed 
by the former. A statement of claim issued by a clerk or pro
cess issuer lias the force and effect of the former writ of sum
mons, and 1 see no reason why it should not be classed as a 
process. The convenience of the public would not be well or 
even reasonably served if a process issuer had no authority 
to issue a statement of claim. That it was the intention that In- 
should have that authority appears by R. 520. That it could 
be issued by him without the signature of the clerk appearing 
thereon is a reasonable deduction from It. 6(b) as, in issuing it. 
he was acting as the clerk, and exercising his authority.

In the present case the defendants could not have been misl d 
by the manner in which the statement of claim was issued. It 
stated upon its face that it was issued from the Supreme Court 
in the Judicial District of Acadia. The notice issued with it 
required them to file their statement of defence on demand of 
notice in the office of the clerk of the Court from which the

5
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statement of claim issued, and R. 517 provides that the action 
should be deemed to have been commenced in the office of the 
clerk of the Court of the Judicial District in which the process 
issuer resides.

In my opinion the issue of the statement of claim was not 
a nullity. For the reason 1 have stated it is open to question 
whether it was even an irregularity. If it was the defendants 
have clearly waived it by their conduct. The statement of claim 
was served upon them before October 13, 11)20. They consulted 
a solicitor who applied for an extension of time to file a defence. 
Time was given until November 111 following when judgment 
was entered by default of filing defence and executions issued. 
It was not until after the sheriff seized under execution on 
August 20, 1921, that the application was made to set aside the 
proceedings.

I would dismiss the appeal without costs.
I suggest that in order to establish uniformity of practice 

throughout the Province, process issuers when issuing a state
ment of claim should state thereon that it is issued from the 
office of the clerk of the Court of the Judicial District in which 
it is issued, instead of stating that it was issued from the office 
of the process issuer. This practice appears to me to he clearly 
authorised by the rules 1 have quoted.

VIENNE v. EKAHLIX.
Alberta Supreme Court. Appellate Division. Stuart, Beck, Ives.

Hyndman and Clarke, JJ.A. November .13, 1921.

Judgment (§ IlB—72)—By default—Small sum paid into 
Court as result of garnishee proceedings— Land advertised fur 
sale under execution—Mortgage given to secure debt—Clause in 
mortgage that on default being made in payments, judgment 
creditor could sell under execution—Default made in payments 
—Application to confirm sale failing because execution issued 
more than six years after entry of judgnu nt—Statute of Limita
tions—Acknowledgment.]—Appeal from an order of McCarthy, 
J„ setting aside a default judgment. Reversed.

H. P. O. Savary, K.C., for appellant.
(I. B. O’Connor, K.C., for respondent.
The judgment of the Court was delivered by
Clarke, J.A. :—The action was commenced under the former 

practice by writ and statement of claim personally served upon 
the defendant at Calgary where he then resided on July 26, 
1907. He entered an appearance by a firm of reputable solicitors 
on August 15, 1907. No statement of defence was delivered
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and judgment was entered in default thereof on October 2v 
1907.

In 1916, as a result of garnishee proceedings, a small sum 
($9) was paid into Court by the garnishee and paid out to tl 
plaintiff. After the defendant’s land was advertised for sal- 
by the sheriff under an execution issued to enforce payment <>f 
the judgment, and before the sale the defendant gave a mort
gage to the plaintiff to secure the judgment debt and costs 
which mortgage contained this clause:—

“It is understood and agreed by and between the part i« - 
hereto that this mortgage is given as collateral security for tin 
amount of a certain judgment debt of record in tin1 office of 
Clerk of the Supreme Court at the Court House in the City of 
Calgary, and that the judgment is not to lie considered as being 
merged in this mortgage and that the mortgagee shall be al 
liberty notwithstanding the giving of this mortgage to proceed 
to sell the said land under the execution upon default being 
made in the payment as herein provided without the necessity 
of proceedings to foreclose this mortgage or otherwise to realise 
on his said judgment.”

The defendant was not residing in Calgary at the time of flu 
garnishee proceedings, but his family were residing there and 
the necessary process was served suhstitutionally upon his wi! 
in the mortgage transaction the defendant, who was still absent. 
Avas represented by a solicitor. The defendant executed the 
mortgage and paid the sheriff’s fees. Upon default being made 
under the mortgage defendant’s land was offered for sale, under 
the execution on duly 2d, 1921, after an unsuccessful application 
by defendant for a stay.

An application to confirm the sale failed by reason of tin- 
execution having been issued more than 6 years after entry 
of judgment, without an order of the Court. Subsequently an 
order was obtained and a new execution issued.

Defendant now applies to set aside the default judgment 
and the writ of execution as well as all proceedings under tin- 
execution, and shows a /frima facie defence to a portion of tl 
plaintiff's claim sufficient ordinarily to entitle him to be let 
in to defend and in addition I incline to think the judgment was 
improperly entered by reason of the insufficiency of the star 
ment of claim in regard to interest, but 1 do not think the jml 
ment was a nullity ami the irregularity has been waived l-\ 
subsequent events. The plaintiff says he cannot now remember 
the facts regarding the matters set up by the defendant, Imt 
is satisfied that at the time the action was brought he was entitl'd 
to the full amount claimed. I do not accept the defendant "s
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statement that on giving the mortgage he reserved the right 
to make an application to open up the judgment. His uncor
roborated statement is contradicted by the plaintiff and his 
solicitor, and by the written correspondence leading up to the 
mortgage.

Under all the circumstances, I do not think a case has been 
made out for setting aside the judgment. Upon the appeal to 
this Court, Mr. O’Connor for the defendant contends that by 
the operation of sec. 8 of the Real Property Limitation Act, 
1833 (Imp.), ch. 27, as amended by 1874, (Imp.), eh. 57, 
the plaintiff’s right to proceed upon his judgment is barred. 
If his point is well taken the judgment would still stand but the 
execution and all proceedings under it would fall, for the execu
tion now current was issued more than 12 years after the entry 
of judgment. Section 8 reads as follows :—

“8. No action or suit or other proceeding shall be brought to 
recover any sum of money secured by any mortgage, 
nr lien, or otherwise charged upon or out of any land
or rent, at law or in equity, or any legacy, but within twelve 
years next after a present right to receive the same shall have 
accrued to some person capable of giving a discharge for or 
release of the same, unless in the meantime some part of the 
principal money, or some interest thereon, shall have been paid, 
or some acknowledgment of the right thereto shall have been 
given in writing signed by the person by whom the same shall 
be payable, or his agent, to the person entitled thereto, or bis 
agent ; and in such case no such action or suit or proceeding 
shall be brought but within twelve years after such payment or 
acknowledgment, or the last of such payments or acknowledg
ments, if more than one, was given.”

This section has been held to apply to a judgment for payment 
of money ; Jay v. Johnstone, 118!Id j 1 Q.B. 18!), 62 L..L ((j.B.) 
128.

I do not think the small amount realised upon the garnishee 
proceedings can be relied upon as a payment of either principal 
nr interest. The costs of the proceedings were greater than 
the amount realised, leaving nothing to apply on the judgment, 
and even if it were otherwise, I am not yet satisfied that a pay
ment not voluntarily made by the debtor is sufficient to prevent 
tin* running of the statute. In my view of the matter it is un
necessary to decide this unsettled question, by reason of the 
acknowledgment and promise to pay contained in the mortgage, 
though given after the expiration of 12 years from date of the 
judgment. The law seems quite settled that in cases of simple 
contract debts an acknowledgment given after the expiration
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DC. of the period of limitations prescribed by the Statute of .Tames I
" —if given within 6 years before action is brought is sufficient.

Darby & Bosanquet’s Statutes of Limitations, 189.'$, 2nd ed.. 
p. 91. And in principle there seems no reason why the sanu 
rule should not apply in ease of a judgment debt. Section 34 
18.'$l$ (Imp.), eh. 27, which provides that certain rights shall 
lie extinguished at the end of the period of limitation, does not 
extend to judgments for payment of money, only the reined\ 
is barred, so that as in the ease of simple contract debts the 
judgment debt remains as a sufficient consideration for the new 
promise created by the acknowledgment which becomes a new 
starting point for the statute.

The effect of the words “in the meantime,” in see. 8, ha> 
been considered in Hart y v. Davis (1850), 13 l.L.R. 2.'$, approved 
in Re Lord Clifden, Annal y v. Agar-Ellis, |1900] 1 Ch. 774 
69 L.J. (Ch.) 478, the short point there decided lieing as applied 
to the present ease that it is competent for the holder of a judg 
ment, by an acknowledgment given, no matter how long after 
the rendition of the judgment, provided it he within 12 years 
before the commencement of the action or suit, to keep tin- 
claim alive in favour of the person entitled to it. See also 
Beamish v. Whitney, (No. 1003), [1908] 1 I.It. 38; Beamish \ 
Whitney (No. 1271), [1909] 1 I.lt. 360; Waters v. Lloyd, 
[1911] 1 l.R. 153; N ational Bank of Tasmania v. McKenzo. 
11920] Vic. L.R. 411, which recognise the law to he as stated in 
JIarty v. Davis.

I think the cases mentioned afford a safe guide to lie followed 
in the present appeal. 1 would therefore dismiss (allow] tin- 
appeal with costs and set aside the order appealed from, with 
costs.

STANDARD TRUSTS Co. v. DAVID HTKKLK Lid.
British Columbia Supreme Court, Murphy, J. November 2$, 1U2I.
Landlord and Tenant (§ III)—33)—“Leased premises" 

Meaning of—Bankruptcy Act, 1921 ch. 17, sec. 41—Constrn 
tion of—Landlord and Tenant Act, R.S.B.C. 1911, ch. 12d 
Construction—Writ of possession—Termination of tenancy !>• 
fore trustee entered into possession—Rights and liabilities.]- 
Action to recover possession of certain premises under the Lam 
lord and Tenant Act R.S.B.C. 1911, ch. 126.

E. V. Davis and J. L. G. Abbott, for plaintiff’.
E. C. Mayers and F. R. A nderson, for defendant .
Murphy, J.:—As to the first contention that the writ herein 

is not equivalent in law to re-entry because it claims for double 
the yearly value of the land and premises until possession shall
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he given, I tliink the same invalid. Moore v. I'll coats Mining 
Co., 11908] 1 ('ll. 575, 77 L.J. (Ch.) 2H2, is authority for the 
proposition that a writ claiming possession simpHciter and any 
further relief which is incidental to a claim for possession is 
equivalent to re-entry. The claim for double yearly value can 
only he valid if the lease is at an end. The language of sec. 14 
of the Landlord and Tenant Act R.S.H.C. 1911, eh. 126, is ex
plicit. on this point in my opinion. If so, the claim is one incident 
to a claim for possession. The main argument for defendant, 
however, is based on sec. 41 of eh. 17 of the Bankruptcy Amend
ment Act, 1921. It turns on the meaning of the phrase “leased 
premises’* in that section. The section repeals sub-see. 5 of 
see. 52 of the Bankruptcy Act, eh. 116, 1919, and enacts a sub
section in substitution. The language of the original sub-section 
is similar, so far as the question at Bar is concerned, to the 
language of sub-sec. 2 of sec. 114 of Ii.K.O. 1897, eh. 170. The 
Ontario sub-section was referred to in Soj>er v. Fane (1901), 111 
Can. S.C.R. 572, at p. 579, in a way that infcrentially supports 
defendant’s argument. But the language of the new sub-sec. 5 
is markedly different from the old. The privilege given to the 
trustee thereby of election is only exercisable whilst he is in 
occupation of “leased permised for the purposes of the trust 
estate.” Under the repealed section the trustee had this privil
ege of election during a limited time in reference to “the prem
ises occupied by the bankrupt or assignor at the time of receiving 
order or assignment.” In the absence of authority, 1 feel hound 
to hold that the phrase “leased premises” means premises 
covered by a subsisting lease. In consequence, if the views here
inbefore expressed are correct the lease was at an end before 
the trustee entered into occupation, for the facts in the case 
stated shew that the landlord had, previous to such entry, him
self re-entered in law and thereby brought the proviso in the 
lease as to forfeiture of the term into operation. As to re
lieving against forfeiture, I adhere to the opinion expressed by 
me in Hamilton v. Ferae (1920), 61 D.L.R. 212.

To question 1, 1 would answer—The lease and the term thereby 
created became forfeited and void as against both parties. To 
question 2—The trustee is not entitled to retain the premises 
either for the whole or any portion of the unexpired term. To 
question 3—The Court should not relieve against the forfeiture.

ALLAN v. WAMBOLT.
Xova Scotia Supreme Court. Harris, C.J.. and Chisholm and 

Mellish, JJ. December 10, 1021.

Pleading (§■ I S—145)—Defence and counterclaim—Reply—
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N-S. Issiu joined—Counterclaim disclosing no cause of action 
X of ice of trial—Application to set. aside—Dismissal of applini 
lion—Appeal—Xova Scotia Rules.]—Special ease on appeal 
from the judgment of Russell, J., at chambers refusing to set 
aside on defendant’s application the notice of trial given by tin 
plaintiff for trial of the action. Affirmed. [See also 57 D.L.R
MM

./. J. Cower, K.C., for s; R. McCleave, for m
Harris, (’.J.:—In this case there was a defence and counter 

claim and the reply joined issue on the defence and set up that 
the counterclaim disclosed no cause of action against the plain 
tiff. With the reply the plaintiff gave notice of trial of flu 
action and there was a motion to the Chambers Judge to set it 
aside. The Chambers Judge dismissed the motion and then 
is an appeal.

The argument in support of the appeal is that (). 34 r. 10 
does not apply to the case where a counterclaim has been pleaded 
and it is pointed out that when there is a reply or defence to a 
counterclaim that there may be a reply filed by the defendant.

Throughout the rules the defence to a counterclaim is referred 
to not as a defence but as a reply. For instance, in (). 19 r. 2 
the language is “the plaintiff shall deliver his reply if any 
to such defence, set off or counterclaim.”

See also 0. 21, rr. 14, 15; <>. 23, r. 4 ; O. 27, r. 12.
In Rumlnj v. Winn. (1889), 22 (j.U.D. 265, 58 L.J. (Q.II. 

128, 37 W.R. 285, the matter is referred to in the same language 
The case of Brookfield v. Sutcliffe, (1896), 40 N.S.R. 628, lias 

no application to this case. It was a motion to set down a trial 
at Chambers under O. 34, r. 1 A (2), and the language of that 
rule differs from O. 34, r. 10.

Vnder Rule 1 A (2) the motion cannot succeed until the plead
ings are closed and 0. 23, r. 5, and 0. 27, r. 12, shew when 
pleadings are deemed to be closed.

Order 34, r. 10. gives the right to the plaintiff to give nolle 
of trial “with the reply (if any) whether it closes the pleadings 
or not, or at any time after the issues of fact are ready for 
trial.”

Asquith v. Molineaux (1880), 49 L.J. (Q.B.) 800, shews that 
the words “or any time after the issues of fact are ready for 
trial” apply to different circumstances and have no application 
to such a case as the present.

A defence to a counterclaim being referred to in the rules 
as a reply, the language of O. 34, r. 10, expressly covers ii 
present case and an examination of the various rules to which

i
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our attention was called on the argument discloses no reason 
for placing any different construct ion on the word reply.

The fact that in the definition of the word “pleading” in 
the interpretation clause of the Judicature Act, the reply to 
the reply to the counterclaim is referred to does not affect tin1 
cast*. Those words arc no added ex abundant i vaut da
to make certain that the reply to a reply is to he embraced in 
the word pleadings. It is significant that in that definition a 
defence to a counterclaim is referred to as a reply.

1 would dismiss the appeal with costs.
( 11isiioi.M and Meu.isii, JJ., concurred with Harris, C.J.

Appeal dismissal.

MAGOXKT v. IMHHTItlAL <XMH't.llATIVK HOCIKTY.
Nova Nvotia Supreme Court. Harris. C.J., Russell, Chisholm ami 

Mrllish. JJ. December 10. 1921.
Fixtures (§ IV—80)—Counttrs—Leases of proper!a without 

mentioning fixtures—Subsequent conveyance without any reser
vation as to—Removal of by vendor—Right of pun baser to 
recover.]—Appeal from the judgment of Finlayson, Co.Ct.J.. 
in favour of the defendant in an action to recover possession of 
goods consisting of counters, shelves and other articles, to the 
value of $3,000, removed by defendant from premises occupied 
as tenant of plaintiff and damages for their detention. 
Reversed.

T. R. Robertson, K.( '., and Finlay McDonald, K.O., for 
appellant.

John MaeSeil, for respondent.
The judgment of the Court was delivered by
Chisholm, J.s—The action was brought for the return of 

“counters, shelves and other articles” claimed by the plaintiff 
and converted by the defendant society to its own use, and for 
damages for their detention ; and the plaintiff’s ownership of 
said articles is put in issue in the defence of the defendant so
ciety. The action was tried by the County Court Judge for 
District No. 7, who dismissed the action on the ground that, 
as to some of the articles that they were not affixed to the free
hold at all, and as to others that though so affixed the defendant 
society had the right to sever them and did sever them. There 
is now no contest respecting the right of the defendant society 
to the articles which were not affixed to the freehold. The 
Judge held as to the articles affixed that the question must be 
decided as between landlord and tenant and not as between 
grantor and grantee.

The defendant society, was formerly the owner in fee and was

3
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in occupation of the freehold. On Mardi 31, 11)20, it gave . 
written option to the Sydney Inventaient», Ltd., a body corporal-. 
to purchase the property. In this option it was provided that 
the society should, in the event of a sale, have a 3 years’ leas- 
of the ground floor. Later, on April 5, 11)20, an agreement of 
sale was made by the same parties, and in this agreement it wih 
stipulated that the society should have a lease for 3 years from 
May 1, 11)20, of the ground floor and the basement of the build
ing. On the same day, an agreement was entered into between 
the Sydney Investments, Ltd., and the plaintiff for the sale of 
the property. This agreement also had a provision for a lease 
for 3 years to the defendant society of the ground floor and tin- 
basement. In these agreements there is no mention of fixture- 
Later, a conveyance was made by the defendant society to tin- 
plaintiff of the property without any reservation of the fixtures. 
The fixtures, it may he added, were installed by the defendant 
society while it owned and occupied the property. I think tin- 
trial Judge was in error in holding that the fixtures which wen- 
affixed to the freehold could he severed by defendant society 
after the conveyance to plaintiff of its property. The conveyance 
of the realty to the plaintiff vested in him the title to the fix 
turcs. They were not attached by the defendant society as 
tenant, hut as and while it was the owner.

The law on the subject is thus laid down in the Encyclopedia 
of the Laws of England, vol. 6, p. 118:—

“I’pon the sale of land or a house, there can he no doubt that 
at common law in the absence of some expression in the contract

....to the contrary, all fixtures annexed or attached thereto
will pass to the purchaser (Colegrave v. Dias Santos (1823), *2 
Ham. & Cress. 76; Goff v. Harris (1843), 5 Man. & G., 473."

This is a statement of he general rule, and as between vendor 
and purchaser slight annexation will suffice to make the article- 
realty. Bain v. Brand (1876), 1 App.Cas. 762; Aryl es \ 
Mr.Math (1894), 26 O.R. 224; Haggcrt v. Town of Brampton 
(1897), 28 Can. S.C.R. 174; Hobson v. Gorringe, |18!)7| 1 Cli.D. 
182, 66 L.J. (Ch.) 114: Monti v. Barnes, [1901] 1 Q.H. 205, 70 
L.J. (Q.B.) 225, 49 W.R. 147; Stack v. Baton (1902), 4 O.L.Ii. 
335.

The fixtures must of necessity have become the property of 
the plaintiff before the relation of landlord and tenant between 
the plaintiff and the defendant society was created, and tin- 
stipulation that the defendant society should have a lease do - 
not take the case out of the general rule which has hern 
mentioned.

1 think, therefore, that the appeal should he allowed with
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costs. Tin* plaintiff is entitled to recover with respect to the N.S. 
office, and to such portions of the counters and shelves as were g(, 
physically affixed to the freehold and removed by the defendant 
society. The ease will he remitted to the trial Judge to settle 
in aeeordanee with this opinion the terms of the judgment in 
his Court, both as to damages and costs.

Appeal allowed.

HAItlHNG v. LKBLAXC.
Xova Scolia Supreme Court, Harris. C.J., Russell, Chisholm and 

Mellish, JJ. December 10, 10.11.

Arrest (§ II—10) — Violai ion of sic. 200 of the Customs Act 
It.S.C. 1000, eh. 48—Action claiming forfeitures under the 
Act—Arrest of defendant under see. 270 until security given 
as provided by section- -Application of section—Temporary ab
sence in exercise of calling. |—Motion to rescind an order of 
Harris, C.4., made under the Customs Act R.S.C. 1906, eh. 48. 
for the arrest of tin* defendant before final trial in an action 
for forfeitures incurred for violation of see. 206 of the Act. 
Motion granted.

It. IV. E. Landry. K.C., for defendant.
IV. A. Henry, K.C., for the prosecution.
The judgment of the Court was delivered by
Mellish, 4. :—This action was commenced by a general form 

of writ on November 8, 1921, indorsed as follows :—
“The plaintiff is Collector of Customs and Excise in and for 

the Port of Yarmouth, Nova Scotia, with jurisdiction over the 
County of Yarmouth, Nova Scotia.

The plaintiff claims judgment against the defendant for for
feitures incurred for violation of see. 206 of the Customs Act. 
i ll. 48, of R.S.C. as amended, the same amounting to $11,200, 
and having been incurred in the County of Yarmouth on or 
about the first day of October, A.I). 1921 and for costs.”

On reading this writ and the affidavit of the plaintiff, sworn 
on said date, the Chief 4list ice ordered under sec. 270 of said 
chapter that defendant be arrested and detained in custody until 
the security lie given as provided in said section, which also 
provides that “any judge of the Court may, upon being
satisfied by affidavit that there is reason to believe that the de
fendant will leave the province without satisfying such penalty 
or forfeiture, issue a warrant............... ”

The defendant moved the Chief Justice to set aside this order 
and he has referred the motion to the Court for determination.

The grounds urged before us on behalf of the defendant are 
1 that the order for arrest should not have been granted on
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Susk. flip material before the Chief Justice, and (2) that the defendant
K B as shewn by affidavits read in his behalf, will not leave tin

Province.
Dealing with the last ground only, 1 have come to the roi 

elusion that the application should he allowed. Cnder sec. 2tl' 
I think the procedure in this Court as to setting aside an ord- 
for arrest made before final judgment is applicable.

It was argued before us that, as special grounds for obtainin'.: 
the order are apparently required under sec. 270, the decision - 
of this Court under the provisions of the Judicature Act, whit- 
do not require such grounds to he stated are inapplicable in a 
case of this kind: and the language of (iraham, J.. in the cav 
of Me.Laughlin Carriage Co. v. Fader (1901), 04 N.8.R. 504 
at pp. 506, 507, was cited in support of this contention as 
follows :—

“The practice of this Court has been that inasmuch as Hi 
plaintiff in obtaining an order for arrest, need not state facts 
or grounds, but is merely required to state his belief that tin 
defendant is about to leave the province, the defendant if In 
negatives that intention is entitled to he discharged unless Hi 
plaintiff can shew facts from which it can he clearly inferred 
that it was his intention to leave.”

Notwithstanding this language, with great respect I do not 
think that defendant's right to he discharged if he negative» 
an intention to leave the province is based on the reason hen 
indicated.

Cnder the English Act, 1838, eh. 110, see. J, grounds for 
granting an order for arrest were required to he shewn by affi
davit,—inter alia that the defendant was about to qi t England, 
hut there are nevertheless numerous cases in which a defendant 
was discharged on his shewing that he was not “about to quit 
England.” Temporary absence such as that indicated in tin- 
exercise of defendant’s calling as master of a fishing vessel i» 
not, I think, what is contemplated by see. 270.

Larchin v. Will an (1888), 7 Dowl. 11, 4 M. &. W. 351, 15tt 
E.R. 1463, 8 L.J. (Ex.) 19, 2 Jur. 970.

We were requested by plaintiff’s counsel to order that <h 
fendant be cross-examined on his affidavit. This request. I 
think, should not he granted.

The order for arrest should he set aside with costs and tC 
defendant discharged.

HOLZ v. BRUNO CLAY WORKS
Saskatchewan King's Bench, Embury, J. December 23, 1921. 

Contracts (§ 1IC—140)—Construction—Period of sixty <!•<>"
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or more—Meaning of.]—Action liy administratrix, for wrongful 
dismissal of deceased, under a contract of employment.

E. S. Wilson, for plaintiff. E. ('(miner, for defendant.
Embury, J.:—The plaintiff sues as the administratrix of 

Henry Ilolz, deceased. The deccast the defendant entered 
into a contract in writing on January 28, 1919, for the employ
ment of deceased by defendant for the period from April, 1919, 
to March 31, 1921. The agreement I the following
clause :—

“It is hereby understood that if Mr. Ilolz should be disabled 
through sickness or accident for a period of sixty days or more 
then this contract will become null and void and be cancelled.

Minor ailments or sickness of short duration is not to in any 
way affect the condition and true meaning of this contract and 
otherwise to remain as binding to the company.”

The evidence shews that the plaintiff was ill and away from 
work for 25 days between July 30 and August 24, 1920; that he 
returned to work on August 25 and < to work con
tinuously until November 20; that then he went away and had 
an operation on November 22; that he returned to his home 
on December 3. and went back to work on December 30, having 
been absent a period of 41 days,—when he was dismissed. The 
evidence is to the effect that when he went back to work in 
December he was tit to carry on. This action is brought for 
wrongful dismissal.

The point to be determined is whether or no the plaintiff 
had been absent for such a period of time as made bis dismissal 
by the defendant perfectly in accord with the terms of the con
tract. It will be noted that he was absent a period of 25 days 
and another period of 41 days, and that between those two 
periods he worked for 87 days. Clearly, if the dismissal was 
proper, then the two periods of absence would have to be counted 
together as one period in order to make up the 60 days of 
disability provided for in the agreement. 1 think the word 
“period” in this contract—even in spite of the last sentence, 
referring to minor ailments—must be held to mean a continuous 
period of time. This is what the word “period” when applied 
to “time” actually means. A somewhat similar point was before 
the Court in the case of Tyler v. London & India Docks Joint 
Committee (1892), 9 Times L.R. 11. The words to be construed 
in that case were “for a period not less than ten years”; and 
the Master of the Rolls delivered the judgment of the Court in 
which be said, “such a period must mean ten continuous years.”

1 am therefore of opinion that the deceased was wrongly dis
missed from the employment of the defendants. The plaintiff 
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should have judgment for $900 and interest at 9% per annum 
from the times when the payments were due.

JOXE8 & COLQUHOUN v. FINCH.
Saskatchewan Court of Appeal, Haultain, CJ.S., Turgcon and 

McKay. JJ.A. November 1), 1921.

Appeal (§ Xi—720)—Notice of—Application to Court n 
porter for notes of evidence—Impossibility of completin>i 
evidence in time for next sittings of Court—No praecipe for 
transcript of notes filed—Rule (364 (Nash.), Application of. |- 
Application on the part of the defendant (appellant) for leaw 
to perfect his appeal for’the next sittings of the Saskatchewan 
Court of Appeal. Application granted.

A. L. McLean, for appellant.
II. E. Sampson, K.C., for respondents.
The judgment of the Court was delivered by
IIaui/T,ain, C.J.S. :—This is an application on the part of the 

appellant for leave to perfect his appeal for the next sittings of 
this Court.

Notice of appeal was served on August 30, last. On September 
1 application was made to the Court reporter for the notes of 
evidence, and on September 6 the reporter informed appellant s 
solicitors that it would he impossible for him to complete the 
evidence in time for the next Court. It further appears from 
the material tiled that the reporter was not able to complete 
the evidence until a few days’ later than September 20. The 
regular sittings of the Court began on September 26. No 
praecipe for a transcript of the notes was tiled and no fees 
were paid. In view of the facts of the ease, the failure of tin- 
appellant to comply with the rule in that regard has not in any 
way delayed the proceedings in appeal.

The application was also opposed on the ground that it should 
have been made in the first instance to a King’s Bench Judg« in 
accordance with R.S.C. 664, and the case of Shaw v. Masson 
(1920), 56 D.L.R. 598, 14 S.L.R. 88, was cited by Mr. Sampson 
as establishing the practice in this regard.

Shaw v. Masson deals with an entirely different matter, namely, 
an application to extend the time for giving notice of appeal, 
which is obviously an application which, in the first instance 
at least, should be made to a .Judge of the Court below. Rule 004 
docs not apply to such an application as the present one, which 
can only be made to this Court or to a Judge of this Court in 
Chambers.

The application should be granted, but without costs.
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TWEET v. SMITH.
Saskatchewan Court of Appeal, Haultain, CJ.S., Turgeon and 

McKay, JJ.A. November /f, 19.il.

Master and Servant (§ IC—10)—Hire of shilled workman 
to put separator in order—Compensation—Counterclaim for 
damages—Negligence and Inch of shill in putting in order— 
Negligence and Inch of shill in operation.]—Appeal by plaintiff 
from the trial judgment in an action for wages, and counter
claim for damages. Judgment varied. (See Annotation 31 
D.L.R. 233.|

.V. R. Craig, for appellant ; L. Johnson, for respondent.
The judgment of the Court was delivered bv
Turgeon, J.A. :—The appellant worked for the respondent 

during the threshing season of 1920 as a separator man. His 
la ini for wages was allowed by the trial Judge, who found that 

lie had been employed as a skilled workman to put the separator 
in good working condition before the threshing began and to 
operate it during threshing, and fixed the rate of his wages 
accordingly, as claimed by the appellant. From this finding 
there is no appeal.

The respondent counterclaimed against the appellant for 
damages on two counts : (1) for negligence and lack of skill in 
putting the separator in running condition, whereby a defect 
was caused in the machine which resulted in a tire that damaged 
the respondent’s separator and his granary ; and (2) for negli
gence in the operation of the separator whereby certain bearings 
were burnt out and the separator caused to remain idle during 
a period of 7 hours. The appellant appeals from this judgment 
of the trial Judge upon the counterclaim.

As to both these grounds of complaint alleged by the re
spondent, 1 am of opinion that there was some evidence upon 
which the trial Judge could find in favour of the respondent, 
as he did, and I do not think I would be justified in reversing 
his finding in either case. In considering the amount of the 
damages allowed, however, I have come to the conclusion that 
certain reductions must he made and the judgment varied ac 
vordingly.

The only evidence of appreciable damage caused by the fire 
was the damage done to the granary. As to this item several 
witnesses described the damage done, but two of them, only, 
placed a money estimate upon it. The respondent said, refer
ring to the sum of money involved : “ I would consider anywhere 
between $30 to $50”; and David McKillop, one of the respond
ent s witnesses, said : ‘‘It might run up to $30 or $35, may be 
more, I wouldn’t say for certain.” As to the separator, the
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only evidence is that of the respondent himself, who says : “Tin- 
machine caught fire 1 think in two different places, but tin- 
amount of damage wasn’t of any account.” Upon this evidetm 
1 do not think the trial Judge could award damages on account 
of the fire for more than $50 at the utmost, instead of $100. ;i> 
allowed by him, and 1 would reduce the award by $5(1 
accordingly.

On the second count, for damage caused by reason of tin- 
separator being idle and the threshing operations stopped for 7 
hours when the bearings burned out, I think a further reduction 
must be made in the amount allowed by the trial Judge. Tin- 
respondent claimed $126. The only damages which 1 can find 
as reasonably resulting from the stoppage of the machine are 
the wages of the workmen who were paid, as they were entitled 
to be paid, by the respondent during the 7 hours in question. 
This amount of these wages, computed according to the figures 
of their daily pay, is $56.70, and the damages on this head should 
be reduced to this sum.

The total damages allowed by the trial Judge to the respond
ent upon his counterclaim Amount to $226. This sum should he 
reduced to $106.70 in accordance with the above, and the 
judgment below varied accordingly.

The appellant should have his costs of this appeal.
Judgment varied.

THOMPSON v. PIERCE.
PRINCE v. PIERCE.

J. I. CASH THRESHING MACHINE Co. v. PIERCE.
PIERCE v. THOMPSON, et al.

Saskatchewan Court of Appeal, Haultain, C.J.S., Turgeon and 
McKay, JJ.A. November / }, 1921.

Interpleader (§ IB—10)—Automobile seized by sheriff fur 
husband's debt—Wife claiming—Evidence—Prima facie cast 
that purchased with wife's money—Shifting onus—Failure /« 
attack successfully.]*—Appeal from the judgment of the trial 
Judge in an interpleader issue to determine the ownership of 
an automobile seized by the sheriff on executions issued against 
the goods of appellant’s husband. Reversed.

P. H. Gordon, for appellant.
G. //. Barr, K.C., for respondent.
The judgment of the Court was delivered by
Turgeon, J.A.:—The appellant claimed the automobile as 

hers, and was made the plaintiff in the interpleader action. 
The only evidence given at the trial was that of the appellant 
herself. The trial Judge delivered judgment against her in the 
following terms :—
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“The plaintiff’s husband absolutely carries on farming opera
tions on the plaintiff’s as well as his own land.

The ear in question was bought with money realised from the 
proceeds of the crops grown on their lands.

The plaintiff has not satisfied me that that farming business 
is really hers and that her husband is her servant, and as the 
onus of shewing this was on her, her claim herein must fail.

Plaintiff’s claim barred with costs.”
With deference, 1 must state that, in my opinion, this finding 

is erroneous and cannot be supported by the evidence.
The appellant’s evidence directly relative to the automobile 

shews that it was bought by her with money realised from the 
sale of wheat grown upon a quarter section of land owned by 
her and acquired by her with her own money. In establishing 
this, she established. I think, a prima facie ease in favour of her 
ownership of the automobile, and the onus was thereupon shifted 
to the respondents to meet this case by adducing evidence against 
it or by attacking it successfully in their cross-examination of 
the appellant. They did neither.

The status of a married woman in this province in respect 
to her property under the statutes in force in the North-West 
Territories and in the province was considered and explained 
at length by Newlands, .1., in Harvey v. Silzcr (1905), 1 W.L.R. 
:{60, and Lament, J., in Moose Mountain Lumber and Hardware 
Co. v. Hunter (1910), 3 8.L.R. 89, and by Wet more, C.J., in 
Karst v. Cook (1910), 3 S.L.ll. 406. In Moose Mountain 
Lumber and Hardware Co. v. Hunter, Lament, J., lays down 
the following rule at p. 91:—

“Where the crop is grown on land owned by a married 
woman, and both herself and her husband reside upon that land, 
the crop, being the product of her land, prima facie belongs to 
her, and it can only be held to be the husband’s when it is shewn 
that he carried on the farming operations as the head of the 
family or as tenant of the land.”

In Karst v. Cook, Wet more, C.J., after quoting the above 
language, says as follows, at p. 684 :—

“Now I agree with that ; but 1 do not wish to be understood 
as holding that, if the husband carried on farming operations 
a I mn such land merely as his wife’s manager, it would deprive 
her of the right to lier property fir to the proceeds of that 
property.”

In the case at Bar the appellant and her husband do not 
reside upon the land in question, but upon an adjoining quarter 
section owned by the husband. Taking the evidence given by 
the appellant at the trial, both upon her examination and her

Sask.
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cross-examination (and no other evidence was given), ami 
examining it, as I have endeavoured to do, with the closest 
scrutiny, 1 can see nothing to support a finding that the husband 
farmed this land as the head of the family or as a tenant. Con 
sequently, I am satisfied that the trial Judge is wrong, and that 
his judgment should lie reversed, and that it should be declared 
that the automobile in question belongs to the appellant and is 
not liable to seizure at the suit of the respondents.

1 would allow the appeal with costs.
Appeal allowed.

HOWKLL v. WARNKR.
Saskatchewan King's Bench, McKay, J. October 28, 1921.

Courts (§ IIA—151)—Jurisdiction of District—Action com 
menced in one district—Whole cause of action not arising in 
that district—Defendant residing in another—Sec. 29 of tin 
District Courts Act, R.S.S. 1920, c/i. 40—Sec. 35 of the King's 
Bench Act, R.S.S. 1920, ch. 39—Construction.]—Appeal by 
defendant from an order of a District Court Judge dismissing 
his application for the transfer of an action from one judicial 
district to another. Reversed.

E. S. Williams, for defendant ; V. 11. Gordon, for plaintiff.
McKay, J. :—This is an appeal by defendant, from an order 

of the District Court Judge of the judicial district of Canning 
ton, dismissing the defendant’s application for the transfer of 
this action from the judicial district of Cannington to the judi
cial district of Regina, on the ground that the defendant resides 
in the judicial district of Regina, and that the whole cause of 
action did not arise in one judicial district.

It appears from the statement of claim filed that the plaintiff 
has three separate causes of action against defendant, namely 
(1) On a simple contract for the pasturing of the defendant's 
horses on the ranch of the plaintiff. (2) For money (the sum 
of $8) paid by the plaintiff for the defendant at his request 
and for his benefit. (3) For the price of meals, $3.60, served 
by the plaintiff to the defendant at his request.

The material filed shews that the contract for pasturing slid 
horses was made at defendant’s home within the judicial district 
of Regina, and the horses were pastured within the judicial dis
trict of Cannington, and that plaintiff lives in the latter jude ial 
district. That the meals were supplied at plaintiff’s home within 
the judicial district of Cannington. The defendant resides 
within the judicial district of Regina and was residing there 
when the writ herein was issued, and for 9 years previously.
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Section 29 of the District Courts Act, R.S.S. 1920, ch. 40. 
applicable to this appeal, reads as follows:—

“ (1) Subject to Rules of Court, all actions shall be commenced 
and unless otherwise ordered tried in the judicial district in 
which the cause of action arose or the defendant or one of several 
defendants resides or carries on business at the time the action
is commenced..............................................

(3) Where an action has been entered in the wrong judicial 
district, the Judge may at any stage of the proceedings order 
the record to be transferred to the District Court of the district 
in which the action should have been entered.”

The contention of the defendant is that the words, ‘‘the cause 
of action,” in the above section mean ‘‘the whole cause of 
action.” That is, they do not mean merely the particular act 
or omission of the defendant which gives the plaintiff his cause 
of complaint, but mean and include every material fact which 
plaintiff must allege and prove to give him a right to judgment 

If the defendant’s contention is right, then this action should 
not have been entered and should not be tried in the District 
Court for judicial district of Cannington, as the whole cause 
of action herein did not arise therein. The contract for pastur
ing was made in the judieial district of Regina, and, in order 
to be entitled to judgment, plaintiff would have to prove his 
contract made in the judicial district of Regina, the breach 
of which he complains. Were I dealing with the District 
Courts Act alone, I would have no hesitation in agreeing with 
the defendant’s counsel, as the authorities arc in his favour. 
But sec. 2, sub-section 2 (2) of the District Courts Act states 
that in this Act, unless there is something in the subject or con
text repugnant thereto, the expressions “cause” and “action” 
shall respectively have the same meaning as the same expressions 
have in the King’s Bench Act, R.S.S. 1920, ch. 39. The section 
in the King’s Bench Act corresponding to that which 1 am now 
considering is sec. 35, the material part of which is as follows:— 

“35. (1 ) Actions shall be entered and unless otherwise ordered 
tried in the judicial district where the cause of action arose 
nr in which the defendant or one of several defendants resides 
or carries on business at the time the action is brought.

(3) Where an action has been entered in the wrong judicial 
district the court or a judge may at any stage of the proceedings 
order the record to be transferred to the proper office of the 
district in which the action should have been entered.”

It is, therefore, necessary to give some consideration to this 
section first, although 1 do not think it necessary to come to a
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definite conclusion as to the meaning of these words in this 
section.

The meaning of the words “the cause» of action” in the for» 
going section has been discussed in the Court of King’s Bench 
on several occasions, and there are conflicting decisions on II 
point.

The cases in favour of defendant’s contention follow a long 
line of English and Ontario cases dealing with the jurisdiction 
of Inferior Courts, under sections worded very much like our 
sec. 35. In these cases it was held that “cause of action” meant 
the whole cause of action. The principle on which these English 
and Ontario cases were decided being that in dealing with tin- 
question of jurisdiction in inferior Courts, jurisdiction could 
not be assumed, and they could only have that jurisdiction which 
the statute clearly conferred on them,—hence “the cause of 
action” was given the extended meaning of “the whole cause* 
of action.” That is before an inferior Court, such as the Lord 
Mayor’s Court, or a County Court could have jurisdiction tin 
whole cause of action as above defined must arise within its 
territorial limits. The contract must be made and the breach 
thereof committed within the territorial limits of the inferior 
Court, except in cases in the Lord Mayor’s Court under £50, 
where the Mayor’s Court of London Procedure Act, 1857, eh. 
157, specially gave it jurisdiction of the cause of action either 
wholly or in part arose therein. (Read v. Brown (1888), 58 
L J. (Q.B.D.) 120, 22 Q.B.D. 128, 37 W.R. 131. A different prin
ciple, however, is followed, when dealing with a Superior Court, 
as the Court of King’s Bench is. “And the rule for jurisdiction 
is, that nothing shall be intended to be out of the jurisdiction 
of a superior Court, but that which specially appears to be so: 
on the contrary, nothing shall he intended to be within the juris
diction of an inferior Court but that which is so expressly 
alleged. Peacock v. Bell (1668), 1 Wins. Saunders 73 at p. 74. 
85 K.R. 84.

This distinction was pointed out in Javkson v. S pitfall (1870 . 
39 L.J. (C.P.) 321, L.R. 5 C.P. 542, 18 W.R. 1162. This was a 
case under sec. 18, ch. 76 of the Common Law Procedure Act, 
1852, the material portion of which is as follows:—

“It shall he lawful for the Court or Judge, upon being satis
fied by affidavit that there is a cause of action which arose 
within the jurisdiction, or in respect of the breach of a contr i t
made within the jurisdiction............... to direct from time to
time that the plaintiff shall be at liberty to proceed in tlu* 
action,” etc.

The plaintiff sued in England the defendant, a British aubjei-t,
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living in the Isle of Man, where the contract was made, upon 
an alleged breach of said contract not to indorse a bill of ex
change delivered to him as security. The breach of indorsing 
over took place in Manchester, England. Objection was taken 
that the Court of Common Pleas in England had no jurisdiction 
because “cause of action” meant the whole cause of action, and, 
as the contract was made in the Isle of Man, the whole cause 
of action did not arise within the jurisdiction of the Court. The 
English County Court cases were cited as authority. The Court 
held these cases did not apply as they were decisions on questions 
of jurisdiction in inferior Courts, and it was held “cause of 
action” did not mean the whole cause of action. This case was 
followed in Vaughan v. Wçldon ( 1874 ,44 L.J. (N.8 C.P. 64, 
L.R. 10 C.P. 47, 2d W.R. 188, where it was held the words “cause 
of action” mean the act on the part of the defendant which gives 
the plaintiff his cause of complaint.

In Olmttead v. Scott, [1921] I W.W.K. 1033, Brown, C.J.K.B., 
held that cause of action in this sec. 35 had the meaning given 

, to it in the Jackson and Vaughan cases above referred to. He 
did not expressly say so. s can be gathered from the report
of his oral judgment.

In St. Louis v. Markham, 11921J 1 W.W.R. 950, Doak, L.M., 
also so held, following the Jackson and Weldon cases (supra).

In the Jackson case, Brett, J., in the course of his judgment 
at p. 550, (L.R. 5 C.P.) said (referring to the Act):—

“It does not therefore affect to give or to take away jurisdic- 
tion, hut only to regulate process, practice and pleading in cases 
already within the jurisdiction.”

These words are very applicable to our sec. 35, as it does not 
affect to give jurisdiction. Section 11 of the Act does this. This 
see. 35 simply deals with practice and procedure. The Court 
having jurisdiction to issue the writ, this section says in what 
particular district the writ may be issued and the action tried.

Then at p. 552, Brett, J., dealing with the meaning of the 
words “cause of action” in above quoted see. 18, says:—

“It is that which, in r meaning,—and for many pur
poses, in legal meaning,—is ‘the cause of action,’ namely, the 
act on the part of the defendant which gives the plaintiff 1ns 
cause of complaint.”

In view of the foregoing eminent authority one might lie justi
fied in saying that the words “the cause of action” in this sec. 
35 mean the act or breach on the part of the defendant which 
gives the plaintiff his cause of complaint, and that they do not 
mean the whole cause of action.

If the meaning contended for by the defendant were given
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to these words, in the see. 35 in what judieial distriet should a 
writ be issued where the defendant resides out of the provine* 
where the whole cause of action does not arise in one judicial 
district ! There is no other section in the Act providing tin 
entry of actions in judicial districts except this sec. 35, ami 
yet the Court clearly has jurisdiction to issue a writ and trx 
the action in such a case. But I purposely refrain from deciding 
what these words mean in sec. 35 as it is not necessary for m< 
to do so. I deal with the question as alswe to show that a 
different principle must be borne in mind when construing th< 
same words in the two Acts.

While sec. 35 of the King’s Bench Act does not deal with 
jurisdiction, sec. 29 of the District Courts Act does. There i- 
no other section that confers jurisdiction.

There is a separate District Court for each judicial district in 
the province (sec. 5) but only one King's Bench Court. Section 
29 being the section conferring jurisdiction it must be strictly 
construed and, in my opinion, the decisions above referred to 
with regard to jurisdiction in inferior Courts apply. And, I 
think, the words “the cause of action” in sec. 29 of the District 
( ’ourts Act should not lie construed in the same way as in sec. 35 
of The King’s Bench Act, because in see. 29 there is somethin'-' 
in the subject or context repugnant thereto, being a question 
of jurisdiction in sec. 29 and not in sec. 35, and different rules 
of construction apply.

In my opinion, then, the words “the cause of action” mean 
the whole cause of action, and as the whole cause of action herein 
did not arise within the judicial district of Cannington, tl 
action should have been entered in the judicial district of Regin.i 
where defendant lives, and should be tried there.

The result is that the appeal is allowed, and the order of tin- 
District Court Judge will be reversed, and an order grunted, 
ordering the record to Ik* transferred to the Distriet Court < 
the judicial district of Regina.

The defendant will be entitled to his costs of this appeal, and 
of the motion below.

Appeal allowed.

MARSHALL v. GRAND TRUNK PACIFIC R. Co.
Saskatchewan King’s Bench, Bigelow, J. November 2, 1921.

Master and Servant (§ I IB—152)—Boiler foreman—Leni n 
plug in engine—Request to investigate—Blowing out of plug 
I nj u ries—Evidence—Cont ri b u tor g négligente—Quest ions /• r 
jurg—Liability of company.]—Action for damages suffered by 
plaintiff while in the employ of the defendant, on account of
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the alleged negligence of the defendant. |See Annotation 31 
D.L.R. 233.]

P. M. Anderson, K.C., for plaintiff.
J. F. Frame, K.(\, for defendant.
Bigelow, J. :—This is an action for damages suffered by the 

plaintiff while in the employ of the defendant, and alleged to 
be on aeeount of the defendant's negligence.

The facts are briefly as follows :—On October 12, 1920, plain
tiff was employed by defendant at Melville as foreman boiler
maker. A certain locomotive had steam up with a pressure of 
about 150 llis. and was ready to take out a train, when it was 
discovered that a plug in the cab was leaking. One Steeves was 
locomotive foreman over the plaintiff, and asked plaintiff to go 
over and see the engine. It was plaintiff’s duty to go with 
Steeves when requested. Plaintiff and Steeves went to the engine 
with a wrench and applied the wrench to the plug, when the 
plug blew out and the scalding steam escaped, causing serious 
injuries to the plaintiff and the death of Steeves.

That morning the engine in question had been in the boiler 
shop for the purpose of being washed out. That is an operation 
that requires removing of the plugs of the boiler, over forty in 
number, washing out the boiler, and replacing the plugs. The 
plaintiff was the foreman of this department, and it was his 
duty to see that the men under him in the department did their 
work properly. The plaintiff examined the engine about 8 a.m., 
when the plugs were out of the boiler, for the purpose of washing 
out the boiler, that inspection being to examine the threads in 
the boiler into which the threads of the plug would be screwed, 
and plaintiff says on this examination the threads of the boiler 
were all right. It was the duty of one Peat, in this particular 
ease, to put the plugs in. Peat being one of the men in the plain
tiff’s department. After Peat had put the plugs in, and the 
boiler tilled with water, plaintiff examined the boiler again, and 
as far as he could tell the plugs were all right. As far as the 
evidence is concerned, there was no further duty on the plaintiff 
to examine the boiler or the plugs.

The negligence alleged in the statement of claim is:— (a) 
that the defendant’s servants failed to properly screw the plug 
into its socket ; (b) in providing a defective plug that would not 
properly screw into its socket.

There was no evidence of a defective plug given at the trial, 
and plaintiff’s evidence was that the plug must have been put in 
cross-threaded by Pent, or it would not have blown out.

The defence set up is a denial of any breach of duty to the 
plaintiff, and contributory negligence.
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At the conclusion of the evidence, counsel for the defendant 
moved that the case be withdrawn from the jury. 1 reserved 
judgment on that motion, and put certain questions to the jury 
The following are the questions and answers:—“(1) (j. Whs 
the injury to the plaintiff caused by the negligence of the d»- 
fendantf A. Yes. (2) (j. If so, in what did such negligence 
consist? A. Putting in plug cross-threaded or improper. (3 
Q. Was the plaintiff guilty of any contributory negligence. A.
No. (4) Q. If so, what? A.----- . (5) Q. To whose negligence
do you attribute the injury? A. Defendant company. (6) (j. 
Could the plaintiff, by the exercise of reasonable care and dilig
ence, have avoided the accident ? A. No. (7) Q. Did the plaintiff 
with a full knowledge and appreciation of the danger from 
moving the plug with a wrench voluntarily accept the risk attend
ant on the plug being so moved? A. No. (8) Q. At what sum 
do you assess the damages? A. (a) General damages, $10,000 
(b) Special damages, $5,529.80.”

The plaintiff moves for judgment in accordance with tin 
findings of the jury, and the defendant renews the motion made 
at the conclusion of the evidence, and also moves that judgment 
should be entered for the defendant notwithstanding the findings 
of the jury.

Defendant's first contention is that defendant could not In- 
guilty of negligence as against the plaintiff, as there was no 
breach of duty as far as the plaintiff is concerned. This is based 
on the fact that the negligence of Peat was negligence in the de
partment of the plaintiff, and that it was plaintiff’s duty to see 
that the men in his department did their work properly. The 
cases most in point cited by defendant are: Davidson v. Stuart, 

1903 , 34 Can. 8.C.B. Î15 ; Bktrp Tmction Co i Begin (1918 
52 D.L.R. 686, 59 Can. S.C.R. 680.

In Davidson v. Stuart the head-note is as follows:—
‘‘An electrician engaged with defendants as manager of their 

electric lighting plant, and undertook to put it in proper work
ing order, the defendants placing him in a position to obtain all 
necessary materials for that purpose. About three months after 
he had been placed in charge of the works, he was killed by com 
ing in contact with an incandescent lamp socket in the power 
house which had been there during the whole of the time In- 
was in charge, but at the time of the accident was apparently 
insufficiently insulated. Held, that there was no breach of duty 
on the part of the defendants towards deceased, who had under
taken to remedy the very defects that had caused his death, and 
the failure to discover them must be attributed to him.”

Nesbitt, J., at p. 223, says:—
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“I think the case may be disposed of on the short ground that 
no evidence was adduced of any breach of duty owing by the 
defendants to the deceased. The charge and control of the plant 
was with the deceased, and any of the defects complained of were 
the very matters which the deceased undertook to remedy if 
discovered, and the failure to discover such defects must he 
attributed to him. There was no evidence of negligence in the 
defendants, having in mind the duties of the deceased.”

In Sharp Traction Co. v. Begin, the plaintiff was in the employ 
of the company as engineer. The engine was operating a certain 
number of cog-wheels. These cog-wheels were not covered. It 
was proved that the plaintiff was a skilled engineer who was 
looked to to have the machine in proper order. The accident 
occurred when the plaintiff tried to clean a friction pulley near 
the cog-wheels while in motion by holding a rag against it. The 
trial Judge dismissed the action with costs. The Court of King’s 
Bench (1917), 26 Que. K.B. 345, reversed this judgment, Cross, 
J., dissenting, holding that there was contributory negligence, 
and condemning the company to pay $2,400. On appeal to the 
Supreme Court of Canada, the Court allowed the appeal. 52 
D.L.R. 686.

It is not clear from the report whether judgment on the 
appeal to the Supreme Court of Canada was given on account ol 
contributory negligence or because plaintiff was a skilled en
gineer, who was looked to to have the machine in proper use.

I was at first impressed with this argument, but after con
sideration 1 do not see how the company can escape liability 
for Peat’s negligence. To hold this would put the plaintiff in 
the position of taking a risk of the negligence of all the men 
under him. The plaintiff did all that he reasonably could iu 
his duties to the defendant. He hired competent men, and as 
far as tl)e evidence goes he had every reason to think that Peat 
was a competent man up to this time. When plaintiff inspected 
the boiler at 11 o’clock and the plugs and the water were in flu- 
boiler, everything was all right as far as he could tell. In my 
opinion 1 would not he justified in holding that there were no 
facts from which negligence might reasonably he inferred. 
Therefore, it was a question for the jury as to whether there 
was negligence, and their finding must prevail.

Defendant contends that the eross-tbreaded plug was not the 
proximate cause of the accident,—meaning, I suppose, that plain
tiff’s own negligence in applying the wrench while steam was 
on was the proximate cause. The eases cited by defendant do 
not seem to me to assist, and I think this was a question for 
the jury.
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Then defendant alleges that plaintiff was clearly guilty of 
contributory negligence: fa) in not inspecting the engine boiler 
after steam was up and before it was due to go on the road, 
(b) when plaintiff found the leaking plug and could not tell 
the exact cause of the leaking, in not “killing the engine” before 
he touched the plug, and in assisting to move the plug when 
the engine was under heavy steam pressure.

There was contradictory evidence about this, and 1 think this 
was also a question for the jury.

Plaintiff will have judgment for $15,529.80 and costs.
Judgment for plaintiff.

NTKKYKH v. GRAND TRUNK PACIFIC R. Co.
Baakatehewan King's Bench, Bigelow, J. November 2, 1921.

New trial (§ UFA—10)—Conflicting and ambiguous answer> 
given by jury—(Question left in doubt.]—Action under Act re 
speeding Compensation to the Families of Persons Killed by Acci
dent. New trial ordered.

P. M. Anderson, K.C., for plaintiff.
./, F. Frame, K.C., for defendant.
Higeiow, J.:—This is an action brought by the administratrix 

of XV. It. Steeves under the Act respecting Compensation to the 
Families of Persons Killed by Accident, 1920, (Sask.) eh. 2'« 
Steeves died in a few days as the result of the same accident re 
ferred to in Marshall v. The Grand Trunk Pacific It. Co., anti 
p. 666, judgment in which I have filed to-day. Steeves wa> 
locomotive foreman over Marshall.

In this case the questions and answers of the jury are as 
follows :—

“(1) (j. VV’as the injury to Steeves and his death caused by 
the negligence of the defendant? A. Yes. (2) Q. If so, in 
what did the negligence consist? A. Having an improperly 
placed or defective plug in arch tube of boiler. (3) Q. Was 
Steeves guilty of any contributory negligence? A. No. (4) (j
If so, what ? A.----- . (5) Q. Did Steeves with a full knowledge
and appreciation of danger from moving the plug with a wrench 
voluntarily accept the risk attendant on the plug being so moved 
A. No. (6) Q. At what sum do you assess the damages? A. (a 
For the widow. Flattie Amelia Steeves, $6,500; (b) For the child. 
Erie W. Steeves, aged 13 years, $2,500; (c) For the child, Jack 
Edward Steeves, aged 18 years, $1,000.”

As regards the defendant’s contentions, (a) that the cros< 
threaded plug was not the proximate cause of the accident; (b 
contributory negligence,—my remarks in the Marshall case apply 
to this case, and I think these questions were for the jury.
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This vase is different in tliis respect, however. In answering 
the question, “If so. in what did the negligence consist ?” the 
jury .said, “Having an improperly placed or defective plug in 
arch tube of boiler.”

The plaintiff alleged in the statement of claim that the de
fendant’s negligence consisted in (a) its servants failing to 
properly screw the plug into its socket; and (b) in providing a 
defective plug that would not properly screw into its socket. 
The only evidence given in support of the plaintiff’s claim was 
as to (a). There was no suggestion in the evidence that the plug 
was defective. See Lilja v. The Granby Consolidated Mining, 
etc., Co., Ltd. (1915), 21 B.C.ll. .'184. That was an action for 
damages for injuries sustained by a blaster from an explosion 
of dynamite while in the act.of inserting it into a hole in a mine 
for blasting. Two defective systems were alleged,—one, as to 
the storage and thawing of the powder, and the other, as to the 
manner of cleaning out the drilled holes before the insertion of 
the dynamite. The jury found a defective system without speci
fying which it was. It was held on appeal that there was no 
evidence to support the jury’s finding of a defective system in 
connection with the cleaning of the holes, but there was evidence 
upon which a defective system might be found as to storing and 
thawing the powder. The jury not having specified which of 
the two systems was defective, a new trial was ordered.

This judgment was sustained in the Supreme Court of Canada. 
See (1915), 9 W.W.R. 662.

See also Leblanc v. Moncton Tramway, Electricity & Gas Co., 
Ltd. (1920). 5.*) D.L.R. 68. 47 N.B.R. 291. Hazen, C.J., giving 
the judgment of the Appellate Division of the Supreme Court 
of New Brunswick, said, at p. 74:—

“Answers by a jury to questions should be given the fullest 
possible effect, and if it is possible to support the same by any 
reasonable construction they should be so supported. But when 
the questions answered and unanswered leave the original ques
tion in controversy in doubt and ambiguity, the cause of justice 
is best promoted by a new trial.”

Applying these principles here, if the jury based their finding 
<if negligence on a defective plug, there is no evidence whatever 
of that, and in my opinion defendant would be entitled to have 
such a verdict set aside. If, on the other hand, the negligence 
consisted of the plug being placed improperly or cross-threaded, 
then plaintiff would be entitled to judgment. This finding to my 
mind leaves the question in doubt and ambiguity, and there 
should be a new trial. I think the costs of this trial should be 
paid by the plaintiff. Xew trial ordered.

K.U.
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MORTIMER v. SHAW and DREDGE.
Saskatchewan King's Bench, Bigelow, J. November 16, 1621.

Vendor and Purchaser (§ IE—27)—Agreement for the sa * 
ami purchase of farm property on crop payments—Purchase, 
financed by vendor fttr first year—He fusai to finance for seam 
year—Agreement giving purchaser right to sell—Fraud <tn pm 
of owner and real estate agents in procuring signature to sale . 
property—Rescission of contract on account of fraud—Ihimay 
—Amount.]—Action for possession of certain property pm- 
chased under an agreement of sale and for damages for lieim 
wrongfully deprived of such possession.

S. R. Curtin, for plaintiffs.
Avery Cast y, K.(\. and />. L. Dawson, for defendants.
Biuklow, J. :—By an agreement in writing dated March 21. 

1920, the defendant Shaw agreed to sell to the plaintiffs a cert a 
farm and personal property for $57,600, payable by half crop 
payments. The plaintiffs entered into possession about April 1 
1920, farmed the land during the season of 1920, and delivered 
to the defendant Shaw his half-share of the crop. The defendsi 
Shaw remained on the premises with the consent of the plaint ill- 
during all the farming season of 1920, and, after the farming 
season was over, stayed on without any arrangement with tl 
plaintiffs. The plaintiffs apparently had no money to finam 
operations in 1920, and defendant Shaw advanced them mom 
and other things for that purpose to the extent of $8,777.77, 1l 
amount due on November 1, 1920. Most of this amount wn- 
paid to the defendant Shaw that fell out of plaintiffs’ share < 
the crop and the cattle, but defendant Shaw was not satisfied 
to finance the plaintiffs another season, and told plaintiffs so in 
November 1920.

An agreement was drawn up on November 10, 1920, givii 
the plaintiffs the right to sell the said property, or, if they could 
not sell, the plaintiffs were to vacate by March 15, 1921. Tl 
plaintiff, John Mortimer (the father of the other two plaintiff- 
refused to sign this agreement, and it was not acted on.

On December 16, 1920, at Shaw’s request, John and Joseph 
Mortimer went with Shaw to the office of a real estate firm in 
the city of Regina, called The Real Estate Brokers. Here, the> 
met the defendant Dredge, and one Ullerich. Shaw was anxious 
to get another purchaser of the land in question. Dredge was ,i 
prospective purchaser who was willing to consider taking Shaw's 
land if it suited him after inspection, and if Shaw would take ns 
part payment 25 lots in a subdivision in the town of Macleod. 
Ullerich had an equity in a half section near Cedoux, which half 
section he had listed for sale at $85 an acre. The Real Estate
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Brokers endeavoured to complete a three-cornered transaction 
whereby :—

(1) Shaw would sell to Dredge the farm in question, and take 
in part payment the 25 Macleod lots. (2) Shaw would give the 
plaintiffs the Macleod lots and certain chattels to quit claim 
their interest in the farm in question. (3) Ullerich would ser he 
plaintiffs the half section near Cedoux at $50 an acre, and take 
in part payment the lots in Macleod.

The following document was drawn up and signed that day 
hv John and Joseph Mortimer and Ezra Shaw:

Agreement 
made in triplicate.

Between
John Mortimer, Joseph Mortimer, and Stanley L. Mortimer.

of the town of Davin, in the Province of Saskatchewan, in the
Dominion of Canada, Farmers,

Parties of the 1st part, 
and

Ezra Shaw, of the town of Davin, in the Province of Sask
atchewan, in the Dominion of Canada. Retired Farmer,

Party of the second part.
Wituesseth :

In consideration of One Dollar, in hand paid, receipt of which 
is hereby acknowledged, and other valuable consideration, con
sisting of the chattels enumerated herein, below, Parties of the 
First Part hereby agree to sell by way of quit claim deed to the 
Party of the Second Part, who agrees to buy, all of Section 22, 
and the South Half of Section 14-16-16, West of 2nd Meridian, 
in the Province of Saskatchewan in the Dominion of Canada, 
including all chattels purchased from the Party of the Second 
Part under the terms of a certain Bill of Sale, dated the 28th 
day of March, 1920.

|The agreement here set out the chattels, above mentioned.]
Also the surrender of all notes now held by the Party of the 

Second Part against the Parties of the 1st Part, and 25 lots 
in Mayfair, a sub-division to the town of McLeod, in the Province 
of Alberta, subject to only arrears of some taxes.

We, the undersigned, having read this agreement and re
ceived a copy of the same, do hereby agree to carry out and 
fulfil tbe same in detail.

Signed, sealed and delivered this 16th day of December, A.I). 
1920, in the presence of, John Mortimer.
Witness, O. I). McIntyre. Joseph II. Mortimer.

Stanley L. Mortimer.
Ezra Shaw.

43—62 d.l.r.
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None of the plaintiffs had seen the Cedoux property. John 

Mortimer did not want to sign that document, or commit hiniv If 
about the Cedoux property, before inspecting it, but the K il 
Estate Brokers and Ullerich induced him to sign that nigln 
urging the fact that Ullerich was leaving for Saskatoon that 
night. There was some conflict of testimony, and I find that 
it was distinctly agreed that McIntyre of the Real Estate Brok
ers was to hold the document until John Mortimer inspected tl 
Cedoux property, and, if the Cedoux property did not suit John 
Mortimer, McIntyre was to return the document to John Morti
mer. This was agreed to by McIntyre, who was Shaw’s ago it. 
and also by Shaw, as well as Ullerich. The effect of this was, 
that the document was not to take effect until the performam 
of the condition above referred to, and, in my opinion, the do- n- 
ment was delivered to McIntyre in escrow*. John Mortimer 
went the next day to inspect the Cedoux property. Tin- 
same day, but before John Mortimer had a chance to return. 
McIntyre and Ullerich, in their great anxiety to complete the 
transaction, drove down to the farm in question, and procured 
Stanley’s signature to the document above quoted. Stanley 
Mortimer at first would not sign without seeing his father, but 
was told by McIntyre that it would save him a trip to Regina, 
and that the document was not to take effect until John Morti
mer had inspected the Cedoux property and if John Mortimer 
was not satisfied with the Cedoux property the deal would not 
go through.

I was not favourably impressed with the evidence of McIntyre 
or Hilson (two partners of the Real Estate Brokers), or of 
Ullerich. McIntyre and Hilson contradicted each other as to 
whether the question of inspection of the Cedoux property was 
mentioned at all. Ullerich had been a partner in the same firm, 
and the whole transaction seemed to me a piece of sharp prac
tice on the part of the three of them to close a transaction, and 
obtain a large commission, and get rid of the Cedoux farm.

John Mortimer inspected the Cedoux property, and found it 
vastly different from what it was represented to be, and entirely 
unsatisfactory, and immediately came back to Regina and noti
fied McIntyre, and demanded his papers back from both 
McIntyre and Ullerich. They refused to give them up. The 
plaintiffs then consulted their solicitor, and notices were given 
to both Shaw* and Dredge. Shaw entered into an agreement of 
January 15, 1921, to sell him the land in question, and Dredge 
entered into possession with Shaw’s assistance and forced the 
plaintiffs off the place. Dredge has farmed the property for the 
season of 1921. This action is for possession of the property,
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and for damages, and, in my opinion, the plaintiffs are entitled Sask- 
to recover. K B

Tlie defendant Dredge contends that he was an innocent pur
chaser, and therefore the action should fail against him, hut I 
find that Dredge had full knowledge and notice of the dispute 
between the plaintiffs and Shaw, and that he entered into the 
agreement of January 15, 1921, and went into possession with 
such full knowledge and notice, and that he is liable as well as 
Shaw.

As to damages: The plaintiff claims in his statement of claim 
'damages against each of the said defendants in the sum of 

$5,000.00 for entering the said premises and disturbing the 
plaintiffs in their use and enjoyment of same, and for obstruct
ing the plaintiffs in their farming operations on the said premises, 
and for the loss and expenses occasioned to the plaintiffs by the 
defendants wrongfully occupying a portion of the said 
premises.”

First, as to the principles on which damages should be assessed.
The plaintiffs claim that this is a ease for exemplary damages, 
i cannot agree with this contention.

When the trespass takes place under a colour of right, I do 
not think it is a case for exemplary damages. Here, the de
fendants had the plaintiffs’ signed agreement, and there was 
a dispute as to whether it was delivered absolutely or condition
ally. The plaintiffs could easily have avoided the dispute by 
insisting on having the condition written in the agreement, or 
by calling in a solicitor and protecting themselves. Although 
they wanted to do this, they gave in to the suggestions of the 
real estate agents, and thus they were to a certain extent re
sponsible for what has taken place.

See also Bell v. Foley Bros. (1917), 84 D.L.R. 891, 51 N.S.R.
1. This was an appeal from the trial Judge who allowed ex
emplary damages. The appeal was allowed and exemplary 
damages disallowed. Graham, C.J., refers to a number of cases 
on the subject. I quote from his judgment at p. 898:—

“Indeed, in an action at law, as this is, for trespass to land, 
either here or in England, exemplary damages are rather un
usual. I cannot think of one in our own Courts. Of course 
there are old cases in England, but one has only to read the 
judgments to observe that there was more involved than the 
mere trespass to land. There were personal things coupled with 
it—some matter of aggravation, and Heath, J., in Merest v.
Harvey, 5 Taunt, 442 (128 E.R. 761), cited in the judgment, 
said:—‘It goes to prevent the practice of duelling, if juries are 
permitted to punish insult by exemplary damages.’ This ease
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and a number of cases of exemplary damages were cited in l! 
case of McArthur d? Co. v. ('oruwatl, 11892] A.C. 75. Tin 
are called penal damages in that caw*. The Judicial Committ» 
said, (p. 88) :—‘These consequences are inflicted upon the <1 
fendants, because, it is said, they have defied British law, an 
committed a trespass unauthorised and wilful in its inceptioi 
and persistent and definite in its continuance. Assuming i 
Cornwall’s favour that such conduct would authorize what 
in its nature a fine or penalty, and is not damages to the plaint 
by reason either of pecuniary loss or of such loss combined wit 
injury to the feelings (a proposition which appears to the 
Lordships open to grave question), their Lordships cannot tal 
so severe a view of the conduct of the defendants.’ 1 think 
the whole amount (whatever it was) allowed for exemptai 
damages should be disallowed.”

Then the defendant contends that special damages must I 
alleged as well as proved before they can be recovered. T! 
plaintiffs submit that their claim is for special damages. Tl 
action was begun on February 21, 1921. 1 think it is desira I > 
that all questions in dispute between these parties should 1 
settled in this one action, and, if the plaintiffs’ claim is not m 
for special damages, 1 allow an amendment to conform to tl 
evidence.

I realise that it is not an easy matter to assess as damages tl 
actual pecuniary loss sustained, but 1 must do the best I <■ 
The evidence shews that the two ears of wheat raised on tin- 
place in 1920 at .$1.85 per bushel, the market price at the tin 
of threshing, were worth $5,154. The cattle sold off the phi 
in 1920 realised, according to defendant Shaw’s evidence, $6!'o. 
making a total of $5,844. There was also some money made mu 
of pasturing cattle in 1920. Two of the Mortimer families made 
a living there in 1920, but it must also be considered that ill 
their work went into the crop for that year, and I think tl 
work might reasonably be offset against their living. Dm I 
farmed the land in 1921, and put in 170 acres of wheat, l'i" 
acres of oats, and 30 acres of barley. At the time of the trial 
September 28, 1921—this crop was not threshed, so no one could 
tell what it would produce in bushels or price. Dredge admitted 
on cross-examination that if this farm was in proper shape it 
was worth five to six thousand dollars a year. I think the farm 
was in proper shape. The annual interest plaintiffs pay Shaw 
on the place amounts to $3,456, payable in half crop paymeiiK 
Taking everything into consideration, I think $6,000 a y«ar 
would be a fair rental valuation of the property. If plaint ills 
were landlords, and renting it they would only get 2/3rds of tin*
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annual value which would amount to $4,000, at which amount 
I assess the damages.

As under the agreement between the plaintiffs and Shaw, 
Shaw should get half of the profits made out of the place to 
apply on the agreement, and Mr. Curtin for the plaintiffs has 
consented to this, 1 direct that one-half of the damages allowed 
lie so applied.

The plaintiffs will have judgment against hotli defendants 
for possession, and the injunction as asked for in the statement 
<>f claim, and $4,0(H) damages, and costs, one-half of the damages 
to he applied on Shaw's agreement, and the plaintiffs will he 
entitled to issue execution for the $2,000 and costs.

Counterclaim : The defendant Shaw counterclaims for $748.HO 
on an open account. This account, although disputed in the 
pleadings, was admitted at the trial, hut plaintiffs claim in the 
pleadings an offset of an open account amounting to $2,500.70. 
There are no particulars in the pleadings shewing how this 
. mount is made up, hut a statement was furnished at the trial 
claiming a larger amount, the claim for wheat and
cattle was abandoned as that was to he credited on the agreement 
for sale. On the defendant Shaw’s own evidence, 1 allow the
following items as offset against Shaw’s claim:—
Item 1. Drawing straw, 2 men and 2 teams $45.00

“ 2. Spreading out wheat, stocking it again, 1 man 16.00
“ 3. Threshing wheat, 3 men & 3 teams 31.50

4. Raking stubble, 1 man and team 10.00
“ 5. Taking cattle to pasture, 2 men and 2 teams 7.00
“ 7. Hauling wheat rakings, 1 man and team 7.00
“ 8. Hauling in stubble rakings, 1 man and team 3.50

• 10. Trying to drive cattle, 2 men and 2 teams 7.00
“ 11. Bring home cattle, 2 men and 2 teams 7.00
“ 12. Hauling wheat to Davin, 2 men ami 2 teams 21.00
“ 13. Shoveling wheat in bin, 1 man 4.00

14. Business trip to Regina, 3 men 15.00
•• 15. Business trip to Glenavon, 1 man 5.00
“ 18. Hauling wheat to Davin, 2 men and 2 teams 14.00
“ 19. leading cattle, 3 men and 3 teams................ 7.00
“ 22. Pasturing 38 head of cattle, 4 months and 5

deys 188 40
“ 23. 8 trips to north place with team looking after

cattle..................................................................... 8.00
“ 26. Drawing water for Mr. and Mrs. Shaw 15.00

in 1111si1111< potatoes

$358.40

5341



678 Dominion Law Reports. [62 D.L.R.

K.B.
On disputed evidence, I allow the following items of tl 

plaintiffs’ claim as an offset against Shaw’s counterclaim:—
It. m 6. 

16. 
17. 
20.

21.

24.
27.
28. 
». 
:i4.

25.

Hauling in barley rakings, 2 men and 2 teams $5.00
1 man to Regina ................................................ 8.00
Cleaning wheat, 1 man, 41 days ................... 80.00
60 bushels barley, $1.50 bus., fed to Shaw’s
hogs....................................................................... 90.00

Feeding and fattening, care of hogs............... 32.01)
4 trips to Vibank with team............................. 5.00
5!/2 tons eoal burnt by Shaw ........................ 41.25
10 months’ rent for house............................... 100.00
10 months’ storage for automobile................... 20 00
6 tons nf coal ai $7.60
Potatoes.................................................................. 40.00
Sheaves...............................  50.00
1 trip to Kroneau .............................................. 2.00

$510.75
making a total of the items allowed plaintiff of $969.15.

The defendant Shaw says in answer to this claim that he did 
work for the plaintiffs which should be set off against that. 
In describing the work he did for the plaintiffs, he said In- 
helped to clean their wheat and ran the engine during threshing. 
The wheat that he helped to clean I find was seed that the de
fendant Shaw supplied plaintiff, and for this he should not he 
paid. 1 think he should be allowed for running the engine, 
15 days at $10—$150. Deducting $150 from the $969.15, leaves 
$819.15 to offset against defendant’s counterclaim of $748.80.

The counterclaim of the defendant Shaw is dismissed with 
costs.

CANADIAN HANK OF COMMERCE v. OVD WORTH Rl'RAL 
TELEPHONE Co. Lid.

Saskatchewan King's Bench, Bigelow, J. December 7, 1921.
Companies (§ IVI)—60)—Company incorporated under the 

Companies Act and in accordance with the Rural Telephone Ad 
now ch. 96 R.S.S. 1920—Contract for construction—Note given 
for part of amount due—Power of company to give note.] — 
Action on a promissory note, payable on demand, and endorsed 
to the plaintiff for value and before maturity, and of which the 
plaintiff is the holder in due course.

F. F. MacDermid, for plaintiff.
//. E. Sampson, K.C., and F. A. Sheppard, for defendant.
Bigelow, J. :—The defendant is a company incorporated 

under the Companies Act on May 8, 1918, and, in accordait -c
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with the Rural Telephone Act, now eh. 1)6, R.S.S. 1920. The 
only provision as to its powers or objects expressed in its Memo
randum of Association is:—“The object for which the company 
is established is the construction, maintenance and operation 
of a telephone system.”

On August 11), 11)18, one George Foley entered into a contract 
with the defendant for the construction of a telephone system 
to cost .$41),500. After that, the defendant company decided to 
have certain extension work done in addition to the main con
tract, and that contract was awarded to Foley. On June 12, 
1920, Foley’s work had been completed for sometime and he 
demanded a settlement. A meeting of the directors was called, 
and 4 out of the 5 directors attended. Several hours were occu
pied in figuring up the balance due Foley when the defendant 
company gave a cheque for $1,000 and a note for $5,407.50 
payable on demand. The note was sealed with the seal of the 
company and signed “John Wild, President; Archie Langridge, 
Sec. Treas. Cudworth Rural Telephone Co. Ltd.” This note 
was endorsed to the plaintiff on June 15, 1920, and is the subject 
matter of this action.

The first defence raised is that on subsequently checking up 
the amount, the defendant found that it only owed Foley 
$1,785.27. A complete answer to this contention is that the 
note was endorsed to the plaintiff for value and before maturity 
and that the plaintiff is a holder in due course.

The second defence is that the company had no power to 
make the note. It is a common impression that a non-trading 
corporation, such as this was, has not the power to make notes, 
and this proposition is established by abundance of authorities.

Price on Ultra Vires, 3rd ed., pp. 246, 263; 2 liais., p. 491 ; 
5 Hals., p. 304; 8 Hals., p. 361; Palmer Company Law, lltli 
ed., p. 273; Stephens v. North Battleford School District (1908), 
1 S.L.R. 506; Piggott v. The Town of Battleford (1913), 6 
S.L.R. 235. Hut it is contended that that proposition would 
only apply to a company incorporated under a general or special 
Act, and that, since 1917, when our Legislature amended the 
Companies Act (1915, ch. 14) so as to give every company the 
same powers as a company which had been incorporated by 
Ijetters Patent under the Great Seal, such a company now has 
power to make notes. After the case of the Bonanza Creek Gold 
Mining Co. v. The King, 26 D.L.R. 273, [1916] 1 A.C. 566, 25 
Que. K.B. 170, 85 L.J. (P.C.) 114, our Legislature amended the 
Companies Act (1917) (ch. 34, sec. 42 (3), which is now the 
Revised Statutes of Saskatchewan (1920), ch. 76, see. 14, the 
material part of which reads as follows :—

K.B.
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K.B.
“ Cnless tlu* contrary intention is expressed in a special .\ 

or ordinance incorporating the company or in a memoranda 
of association thereof, such incorporation shall, so far as 1 
capacities of such companies are concerned, have and lie deem : 
to have had the same effect as if the company were or h i 
been incorporated by letters patent under the great seal.”

This question came before the Appellate Division of i 
Supreme Court of Ontario in Edwards v. Black more (191* . 
42 D.L.R. 2*0, 42 O.L.R. 105. The provision in the Ontai 
Companies Act, 1916, eh. 95, see. 6, is:—

‘‘Every corporation or company............. heretofore or lin
after created, by or under any general or special Act of this 
Legislature, shall, unless otherwise expressly declared in 1 
Act or instrument creating it, have, and be deemed from 
creation to have had, the general capacity which the comm- u 
law ordinarily attaches to corporations created by charter "

I take it that the meaning of that provision in the Ontai 
Act is practically the same as the provision in our Act quoi I 
alfove.

In Edwards v. Black more, supra, the defendant company w - 
incorporated by Letters Patent signed by the Provincial Sen 
tary and sealed with his official seal under the authority of lin- 
Ontario Companies Act. The objects of incorporation set forth 
in the letters were briefly as follows :—

“To acquire lands and buildings, improve and alter tin u. 
sell, lease, exchange or mortgage them ; to erect buildings ami 
to deal in lands and building material, and generally to do .ill 
such things as were incidental or conducive to the attainment 
of these objects ; to carry on business as brokers and agents, ami 
to acquire, purchase, and take over a real estate, insuran 
agency, and building business carried on by H. & Co.”

The action was brought on a promissory note which was 
given on account of the purchase price of machinery and pat nl 
rights for the manufacture of machines for pressing clot In ' 
The company set up the defence that it had no authority or 
power to make the note under its charter and it was held that 
this defence could not prevail. Sec Ferguson. J.A., 42 1)1 It. 
280, at p. 285 :—

“As 1 read the Bonanza ('reek case, it is there decided that 
a company incorporated by letters patent, under the Great s al 
of the Province of Ontario, derives its being, vitality, id 
capacity not only from or under the Ontario Companies \ t. 
but from and by reason of the exercise, by the Lieutenant- 
Governor of the Province, of the prerogative right of the Crown 
to grant a charter of incorporation ; and that, by virtue of the



62 D.L.R.] Dominion Law Repobtk.

exercise of such prerogative, the company so incorporated is 
thereby created with all the capacity of a common law corpora - 
lion, save only in so far as the conferring of such capacity on 
companies by the exercise of that prerogative right by the 
Lieutenant -(1overnor of a Province is limited by the provisions 
of the British North American Act, or by other express statutory 
provision assented to by the Crown. The subject is dealt with 
at p. 285 of the report of the Manama ('reek case, as follows: - 

* The words ‘legislation in relation to the incorporation of 
companies with provincial objects’ (British North American 
Act, sec. 92) do not preclude the Province from keeping alive 
the power of the Executive to incorporate by charter in a 
fashion which confers a general capacity analogous to that of a 
natural person. ' ”

Ferguson, J.A., continues at p. 286:—
“The construction adopted by Blackburn. .1......... expressed

by him in Miche v. Ashbury Mailway Curriayc ami /ran Co. 
1874i. L it. 9 Ex. 224, 264. is as follows:—
‘I take it that the true rule of law is, that a corporation at 

common law has. as an incident given by law, the same power 
to contract, and subject to the same restrictions, that a natural 
person has. And this is important when we come to construe 
the statutes creating a corporation. For if it were true that a 
corporation at common law has a capacity to contract to the 
extent given it by the instrument creating it. and no further, 
the question would be. Does the statute creating the corporation 
by express provision, or by necessary implication, shew an 
intention in the Legislature to confer upon this corporation cap
acity to make the contract? But if a body corporate has. as 
incident to it, a general capacity to contract, the question is, 
Does the statute creating the corporation by express provision, 
or necessary implication, shew an intention in the Legislature 
to prohibit, and so avoid the making of. a contract of this par
ticular kind?’ The question raised by Blackburn, J., as to the 
intention of the Legislature to confer a general capacity to 
contract, is in this ease answered by the Act of 1916. eh. 25, sec. 
<i. whereby the Legislature of the Province of Ontario has ex
pressly enacted and declared that”: (See quotation above).

Ferguson. J.A., continues at p. 288:—“The same question is 
dealt with in Palmer’s Company Law, 10th ed.. at p. 3, as 
follows”:—‘There still, however, subsists a difference of a 
fundamental character between a chartered company and a 
company formed under a special Act or registered under the 
Companies Acts, and it is this: at common law a corporation 
reated by the King’s charter has power, as was determined in
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Sask. the Sutton’s Hospital Case (10 Rep. 13), to deal with its pro 
perty, to bind itself by contracts, and to do all such acts as an 
ordinary person can do, and so complete is this corporate auton 
oiny that it is unaffected even by a direction contained in th
ereat ing charter in limitation of the corporate powers. For 
the common law has always held that such a direction of th- 
Crown—though it may give the Crown a right to annul tin 
charter if the direction is disregarded—cannot derogate fron 
that plenary capacity with which the common law endows tin 
company, even though the limitation is an essential part of th- 
so-called bargain between the Crown and the corporation. 8e> 
judgment of Bowen, L.J., in Baroness Wenlock v. River Dec Co 
(1883-1887), 36 ('h. 1)., 674, 685, and of Blackburn, J., in Ricin 
v. Ashbury Railway Carriage and Iron Co., L.R. 9 Ex. 224 
This feature—the unrestricted corporate eapaeity of the cliari 
ered company—is in marked contrast to the strict delimitation 
by the Legislature and the Courts of the statutory or registered 
company to its defined objects. ’ ”

The decision of Edwards v. Black more, supra, was a decision 
of the Appellate Division of the Supreme Court of Ontario, in 
which the judgment of the trial Judge, Masten, J., was affirmed 
by Lennox, J., Ferguson, J.A., and Rose, J., although Meredith 
C.J.C.P.. dissented. The importance of this case would seem 
to have warranted an appeal to the Supreme Court of Canada 
but I have searched the reports, and cannot find that an appeal 
was ever taken.

I think I should follow this decision, and for these reason> 
I am of opinion that this defence cannot prevail. The plaintiff 
will have judgment for the amount claimed, including interest 
and costs.

CENTRAL CANADIAN NKCVR1T1KN Ltd. v. BROWN & WANNER.
Saskatchewan King's Bench, Bigelow, J. December î\, J92I.

Vendor and purchaser (§ III—39)—Agreement for sale of 
land—Assignment—Alteration of terms of payment—Allegnl 
default in payments—Construction of contracts—Amendait nt 
of statement of claim—Acceleration clause.]—Action to recowi
the whole amount due under an agreement for the sale and 
purchase of land under the acceleration clause in the agreement.

L. L. Dawson, for plaintiff; A. E. Vrooman, for defendants
BioEiiOW, J. :—On April 30, 1919, one Daniel Coleman agrv d 

to sell to the defendants, who agreed to buy certain farm land. 
On June 20, 1919, Coleman assigned this agreement to plaint iIf. 
and the assignment, which altered the terms of payment in a
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way which will lie referred to later, was signed by the defendant. 
Plaintiff alleges default and claims that the acceleration clause 
applies, and asks for judgment for the full amount.

The material provisions in the agreement for sale are :—The 
purchase price is $11,520, payable $2,868 cash, and the balance 
$8,552, by crop payments, in annual instalments as hereinafter 
provided, together with interest at the rate of 6% per annum, 
such interest to lie payable on December 1 ; the tirst payment of 
interest to be payable on November 1, 1919.

The purchasers also covenant to pay taxes after December 31, 
1919, and 7/12ths of the taxes for the year 1919. The pur
chasers agreed to deliver to vendor oue-half share or portion 
of all crops. The share of the crop so delivered was to be applied 
at the then market price, first, in payment of the interest payable 
thereunder in that year; next, in payment of the arrears of any 
kind payable under the agreement, and the balance on account 
of the purchase money.

It was also agreed, in the event of default being made in 
payment of any sums payable thereunder, including taxes and 
insurance premiums or any part thereof, that the whole purchase 
money was to forthwith become due and payable.

The agreement also contains this clause, “Notwithstanding 
anything herein contained, it is agreed that the said purchase 
price of the said land is to be paid in full on or before December 
31, 1926, and if the crop payments herein provided to be made 
shall not by that time have paid all sums payable hereunder, 
the balance unpaid shall on that date become due and payable 
by the purchaser to the vendor in lawful money of Canada.”

The assignment contains the following covenant by de
fendants :—

“The purchaser of the third part assumes the mortgage 
indebtedness now registered against the within mentioned lands 
and covenants to hold harmless from this mortgage indebtedness 
the parties of the first and second part herein and hereby re
lieves the parties of the first and second part herein from any 
indebtedness now registered against the lands both as to principal 
and interest.”

There is no allegation or proof that the defendants have failed 
to deliver their half share of the crop as agreed, but it is proved 
that defendants have made default in payment of taxes for 
1919. The defendants were to pay 7/12ths of the 1919 taxes 
and plaintiff has been obliged to pay this. This default is not 
alleged in the statement of claim, but on attention being called 
to this the plaintiff’s counsel asks for an amendment. If this 
were the only default proved, I would not allow the amendment
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at such a late stage without making the plaintiff pay all costs 
to date, but as this is not the only default proved 1 will allow 
the amendment to cover this default.

The defendants have also made default in payments due m 
the mortgage companies which plaintiff has paid to the amount
of $300.

The only question to decide is whether the acceleration clausr 
is operative, or whether defendants were only bound to deliver 
one-half of the crop and to make all payments out of tin 
crop.

The plaintiff contends that no matter what construction can 
be put on the original agreement, the clause quoted from tl 
assignment alters the terms of payment. It does, but only 1" 
the extent that the purchasers there covenant to pay monii 
due to the mortgagees. Such a payment would, in my opinion, 
not be in any different position than the payment of taxes which 
the defendants had agreed to pay in the original agreement, and 
default in payment of taxes or mortgage monies would nm 
accelerate all the payments if the defendants were only obi 
gated to pay the share of the crop raised each year. This que< 
tion came before the Court of Appeal in Wellington v. Sri, 
(1919), 50 D.L.li. 253, 13 S.L.U. 12, in which, unfortunately 
for litigants there was an equal division of the Court. Pra 
tically the same question came before Macdonald, J., in Pattisi• 
v. Bchr (1920), 13 S.L.R. 137, although the wording of the cm 
tract in the last case was somewhat different.

In Wellington v. Selig, (supra), at p. 262, Elwood, J.A 
states :—

“In the agreement for sale in the case at bar it is quit 
true that the principal is payable by crop payments, hut 1 am 
of the opinion that the interest is payable quite apart from tl 
crop. It is payable on a time certain, which distinguishes it fr< 
Slmrin r. Wiggins (1917), 27 Man. L.U. 572. There are pr 
visions in the agreement with respect to applying the crop < 
interest and principal, but 1 am of the opinion that that 
merely a method of providing for what is to be done with tl 
crop and how it is to be applied. If there is no crop, or i 
there is an insufficient crop, the interest is nevertheless payable 
in cash. Apart from that, however, the taxes are clearly pa. 
able in cash, and in the event of default being made in pa 
ment of either interest or taxes, the whole purchase-money I' 
came due and payable.”

Haultain, C.J.S., concurred with Elwood, J.A. Newlends, m l 
Lamont, JJ.A., held that the purchaser was only obligated to p
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the vendor’s share of the crop raised each year until after 1926, Sash, 
and that it was impossible to accelerate such payments. x

In Pattison v. Bchr, (supra), at p. 141, MacDonald, J., says:—
“As I construe the particular provisions in question, which 

it is true differ somewhat from those in Shrrrin v. Wiggins, 
supra, the effect of them is that the purchaser covenants to pay 
the purchase price by delivering to the vendor a share of the 
crop in each year, and then agrees that if lit- makes default in 
making payment in that manner, then the whole purchase-price 
and interest becomes due and payable. It seems to me clear 
that the meaning of the acceleration clause is that on default 
the whole purchase-price and interest must lie payable in mourn, 
though the word ‘money’ is not used in the clause in question 
in this action. In Shrrrin v. Wiggins, supra, the provision was 
that the whole purchase mount should become due and payable 
one month after default. In other words, when the purchaser 
herein agrees to pay $6,000, with interest, for tin* land in ques
tion, it is provided that said sum and interest may be paid by 
crop payments, but, if the purchaser does not deliver the share 
of the crop provided for in the agreement, then the whole pur
chase-money and interest becomes payable in money.”

I adopt the reasons of Elwood, J.A., insofar as they apply 
to the payment of taxes, and the same remarks in this case 
would apply to monies due the mortgagees in this case. Such 
items in my opinion are payable in cash, and, in the event of 
default being made in payment of any sums payable under the 
agreement, the whole of the purchase money is to become due 
and payable.

1 am, therefore, of the opinion that the acceleration clause 
applies.

There will be a reference to tin* Local Registrar to ascertain 
the arrears due under the contract and the total amount due.
IMaintiff will have judgment for the total amount so found due 
and costs to be taxed, with liberty to the plaintiff to apply for 
such further order as he may be advised. The defendants to be 
relieved from the consequences of their default on payment of 
the arrears so found due, and costs. IMaintiff will have the 
costs of this action.

LIEPHAX v. BKTK.
Saskatchewan court of Appeal, Haultain, C.J^S'., La mont, Turgcon and 

McKay, JJ.A. December l], i92l.

Landlord and tenant (§ II B—10)—Lease of farm—('ovc- 
nant as to ploughing—Verbal agreement to disc instead of 
ploughing—Term as to termination of lease—Lease terminated
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by landlord—Recovery by landlord of value of ploughing—Con
struction of lease—Evidence.]—Action and counterclaim between 
a tenant and his landlord to enforce their respective accounts.

C. R. Morse, for appellant ; no one contra.
The judgment of the Court was delivered by
La mont, J.A.:—This is an action and a counterclaim between 

a tenant and his landlord to enforce their respective accounts.
The trial Judge allowed the plaintiff a number of items claimed 

against the defendant, and he allowed the defendant on his 
counterclaim certain items against the plaintiff. Only one item 
is questioned in this appeal, namely, the allowance to the de
fendant of $300 for the failure of the plaintiff in the spring of 
1919 to plough one hundred acres as required by the lease.

The evidence, which was mostly taken through an interpreter, 
shews that the plaintiff commenced ploughing in the spring of 
1919, but that shortly afterwards it was agreed between him
self and the defendant that, instead of ploughing the 100 acres 
for the crop that spring, the plaintiff should double disc it. 
This the plaintiff did. The defendant testified that the plain
tiff asked him to allow him to double disc instead of ploughing, 
and that he “allow him to double disc instead of plough
ing; double disc and drill it in, but he would expect him to 
plough this amount of land back any time he wanted him to do 
so.” The crop was put in, and the evidence shews that in that 
neighbourhood the crop on land which had been disced in tin- 
spring was better that year than the crop on land which had 
been ploughed. The defendant got his share of this crop. Tin- 
trial Judge found that, owing to weather conditions, the plain
tiff was unable to plough in the fall after he got the crop off. 
The lease contained a provision by which the defendant could at 
any time between December 1 and April 1 following, put an end 
to the lease by giving one week’s notice. On February 4, 1920. 
the defendant terminated the lease, and he now claims that, as 
the plaintiff agreed to plough the hundred acres whenever In- 
called upon him to do so, he was entitled to recover the value 
of the ploughing, notwithstanding the fact that he himself had 
terminated the lease.

It is necessary to understand just what was the agreement 
between the plaintiff and defendant in respect of the substitution 
of double discing for ploughing in the spring of 1919.

Taking the statement of the defendant that the plaintiff was 
later on to plough the 100 acres, and the evidence of practically 
all the witnesses that where the land for a crop in one season 
was prepared .by discing, good farming required that it should 
be prepared for the next season’s crop by ploughing, it seems tu 
me clear that the agreement was, that if the plaintiff disced for
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the crop of 1919 he should plough for the crop of 1920. This 
however presupposed that the plaintiff would still he lessee in 
1920. There was no agreement, nor is there any evidence that 
it was ever contemplated that the plaintiff should pay to the 
defendant any money whatever in respect of the substitution of 
discing for ploughing in the spring of 1919 in ease the defendant 
exercised his right to terminate the lease. The plaintiff could 
have performed his agreement by ploughing in the spring of 
1920 but for the fact of the defendant in terminating the lease 
in February. The defendant, having deprived the plaintiff of a 
right to crop the land in 1920, in my opinion lost his right to 
ask the plaintiff to prepare the land for that crop by ploughing.

The appeal should, therefore, be allowed with costs, and the 
amount awarded to the defendant by the judgment appealed 
from reduced to $88.M.

Appeal allowed.

Re HPKLTZ ESTATE.
Saskatchewan King's Bench, MacDonald, J. November II, I92T.

Executors and administrators (§ I—12)—Letters of ad
ministration issued in United States—Application to Surrogate 
Court to reseat—Refusal—Insufficiency of bond—Surrogate 
Courts Act R.S.S. 1920, eh. i 1—Construction.]— Appeal from 
the decision of a Judge of the Surrogate Court in Saskatchewan 
refusing to re-seal letters of administration granted by the 
Court of Probate in the State of Massachusetts on the ground 
inter alia that the sureties reside outside the Province of Sas
katchewan.

E. Sneath, for appellant.
MacDonald, J. :—Section 71 of the Surrogate Courts Act, 

R.S.S. 1920, eh. 41, provides:—
“The letters of administration shall not, except in the case of 

letters of administration granted to the public trustee appointed 
under the provisions of The Public Trustee Act, 1906, being 
chapter 55 of the Acts of the Parliament of the United King
dom of Great Britain and Ireland, passed in the sixth year of 
His late Majesty King Edward VII., be sealed with the seal of 
the said Surrogate Court until a certificate has been filed under 
the hand of the clerk of the Court which issued the letters that 
security has been given in such Court in a sum of sufficient 
amount to cover as well the assets within the jurisdiction of 
such Court as the assets within Saskatchewan, or in the absence of 
such certificate until like security is given to the judge of the 
Surrogate Court covering the assets in Saskatchewan as in tile
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case of granting original letters of administration. R.S.S. 1909. 
e. 54, s. 71; 1913, e. 67. a. 11.”

In this ease no certificate from the clerk of the Probate Court 
for the County of Winona was tiled, hut there was filed a bond 
with two sureties who reside in the State of Minnesota.

I am of opinion that the decision of the Surrogate Court 
Judge was correct that this bond is not sufficient, that the sur 
ties should reside in the Province of Saskatchewan as indicate.I 
by Form 14 in the appendix to the Surrogate Court Rules, as it 
was also indicated by the former corresponding Form which 
was No. 1!) as referred to in the judgment appealed from.

In England, in May, 1893, the President of the Probate Conn 
directed with regard to sureties that :—

“(1) The administrator of a foreign subject resident abroad 
may, if it he proved by affidavit that the deceased left no debts 
in England, or by leave of a judge at chambers, he allowed i 
give bond with foreign sureties.”

Hut in all other cases sureties residing in the United King 
dom, the Channel Islands, or the Isle of Man, are to he required, 
except by leave of a judge at chambers. See Tristram & Cooled 
Probate Practice, 15th ed., pp. 125, 126.

Accordingly in England foreign sureties would not he a 
cepted in a case such as this, as it is not shewn that the deceased 
left no debts in Saskatchewan.

Moreover, there is no corresponding rule in Saskatchewan, and. 
accordingly, the sureties must reside within the jurisdiction. S 
Hall v. Mackenzie, (1895), 31 C.L.J. 700; Widdifield Surroga 
Court Practice & Procedure (1917), p. 156.

The appeal must he dismissed.

VKRKY v. CANADIAN PACIFIC It. Co.
Saskatchewan Court of Appeal. Haultain, C.J.S.. La mont. Turgeon an 

McKay, JJ.A. December U, 19*1.

Master and servant (§11 I)—206)—injury to railway m 
ployce—Negligence of company—Evidence as to—Failure i 
place flag, on car being oiled—fluty of workman to plan 
Liability.]—Appeal by defendant from the judgment of tl 
trial Judge in an action for damages for personal injuri. - 
caused by the plaintiff being knocked down by a car which I 
was oiling, and which the defendant in coupling an engine V 
caused to he moved a few feet, striking the plaintiff. Reversed.

L. J. Reycraft, K.C., for appellant.
/). Buckles, K.C., for respondent.
The judgment of the Court was delivered by 

• Lamont, J.A.:—The plaintiff in this action claims damag
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for personal injuries. He was an employee of the defendant 
eompany, and on September 22, 1920, was engaged in oiling 
the wheels of two certain ears in the company’s yards at Swift 
Current. Having finished oiling the wheels on the south side 
of the ears, he was passing around the end of the most easterly 
of these ears to oil the wheels on the north side, when a train 
came down from the west to take away the cars in question. 
The train, in coupling, hit the ears as the plaintiff was passing 
over the track behind them and moved them a few feet. The 
plaintiff says that when the ears moved he was struck and 
knocked off his balance, and falling to the ground the wheel ran 
over his left foot, crushing it, and be has brought this action, 
alleging that his injuries were caused by the negligence of the 
defendant company.

The only act of negligence alleged in the statement of claim 
is the following:—

“The said. accident was caused by the defendant in neglect 
- f its duty in that behalf failing to have on said car tin* usual 
signals to prevent other employees of the defendant moving 
the said car to the injury of tin- parties employed thereat.”

The jury found that the plaintiff was injured by the negligence 
of the defendants. In answer to the question, ‘‘In what did 
such negligence consist?” they said:—‘‘By the plaintiff not 
receiving form 48.” As no negligence of this kind had been 
alleged in the statement of claim, the trial Judge sent the 
jurors back for further consideration, and they returned with 
the question answered as follows:—

“By the negligence of the ear foreman in not notifying the 
plaintiff that he had removed the blue flag, when he had been 
working under the protection of the blue flag previous to that 
time.”

The jury awarded the plaintiff damages, and judgment was 
■ ntcred for him for the amount awarded.

The defendants now appeal ; contending that there is absol
utely no evidence from which it could reasonably lie inferred 
that the defendants were guilty of negligence, either as aliened 
in the statement of claim or as found by the jury.

In so far as the negligence alleged is concerned, there was no 
evidence whatever that it was usual to have any signal on a ear 
which was being oiled to prevent employees from moving the 
ear. It was suggested that a blue flag should have been dis
played. A rule of the company reads as follows:—

“The following and all similar acts of recklessness are speci
fically forbidden.......... (h) Working on repairs to cars, except
under protection of blue flag, which blue flag must in all cases 

44—62 d.l.r.
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lio respected as absolute protection by yardmen and others in 
charge of switching operations.”

Under this rule the duty is upon the workman himself to pm 
up a blue flag. In his evidence the plaintiff admitted that m 
the time of the accident he was aware that it was not customai 
to put up a blue flag when oiling cars. The reason for not putt in- 
one up, as stated by the foreman, is, that an employee whih- 
oiling a car is not underneath it but alongside of it, and is ther 
fore not in a position of danger. The plaintiff admitted in his 
evidence that in oiling a car an employee was in a position in 
look after himself. No suggestion was made that any sign i 
other than the blue flag should have been displayed.

In reference to the negligence found by the jury, namely, 
that the car foreman failed to notify the plaintiff that he L-l 
removed the blue flag ‘‘when he had been working under tin* 
protection of it previous to that time,” I might point out that, in 
so far as this is an allegation that the plaintiff had previous in 
the accident been working under the protection of the blue flag, 
it is contrary to the fact as admitted by the plaintiff himself. 
The foreman and certain employees had been repairing a ir 
which was coupled to the two cars which the plaintiff oiled, and 
while the repairs were being made they put out a blue flag for 
their protection. They had finished the repairing when tin- 
plaintiff eame up. They took down their flag and went away, 
and the foreman directed the plaintiff to oil the two cars. Tin- 
plaintiff was not under any misconception as to his being pro
tected by the blue flag of the repair men. He does not even 
suggest that he believed that he had the protection of that flag. 
What he does say is, ‘‘At the time of the accident the blue flag 
did not cross my mind at all, and the question of the blue flag 
did not enter my mind in any shape or form.” And at another 
place he says: ‘‘If I thought it necessary 1 would have put a 
blue flag on, but I did not think it necessary.” This testimony 
makes it elear that the plaintiff was not relying upon the pro
tection of the blue flag put up by the repair men. Further, it 
shews that lie knew that if he required the protection of the 
blue flag he was the one to put it up. There was, therefore, 
in my opinion, no duty cast upon the foreman to notify tin- 
plaintiff of the removal of the flag which had protected the 
repair men while they were making repairs. There being no 
duty to notify him, the failure to give such notice on the part 
of the foreman was not negligence.

I am, therefore, of opinion that the jury’s finding that it 
was the negligence of the defendants that caused the plaintiff ' 
injuries cannot be supported by the evidence.
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The appeal should lie allowed with costs, the judgment below 
set aside and judgment entered for the defendants with costs.

Appeal allowed.

GATHRIU’OLK v. KMF.ltY et al.
Saskatchewan Court of Appeal, Haultain, C.J.S., McKay, J.A., and 

Embury, J. (ad hoc). November 88, 1921.

Forgery (§ I—1)—Sale of land—Forgery of transfer— 
Mortf/age of land part based—Foreclosure proceedings—Mort
gagee becoming registered owner—Evidence—Delay in bringing 
action.]—Appeal by plaintiff from the trial judgment in an 
action for damages for being deprived of the ownership of 
certain land. Affirmed. [See Annotation, 32 D.L.R. 512.]

John Feinstein, for appellant.
T. A. Lynd, for respondent Emery.
A. L. McLean, for respondent Registrar of Land Titles.
The judgment of the Court was delivered by
Haultain, C.J.S. :—The grounds upon which this action was 

brought, as set out in the statement of claim, may be summarised 
as follows:—The plaintiff was the registered owner of the N.W. 
vi of sect. 19, tp. 38, range 1, west of the 3rd meridian. On 
July 22, 1913, the defendant Emery became the registered owner 
of the land in question by means of a transfer purporting to be 
executed by the plaintiff. That transfer is alleged to be a forg
ery. Later on Emery mortgaged the land to one Hanson, who 
subsequently became the registered owner of the land under 
foreclosure proceedings. The land was afterwards transferred 
to A. IT. Hanson & Co., Ltd., and that company is now the regis
tered owner.

On these facts the plaintiff claimed $4,000, the value of the 
land, as damages for being deprived of the ownership of the 
land.

The statement of defence admits everything above stated 
except that the transfer to Emery was forged, denies damages, 
and claims that the statement of claim discloses no cause of 
action.

On the trial of the action the trial Judge held that the plain
tiff had failed to prove that the transfer in question was forged, 
and dismissed the action with costs. The present appeal turns 
entirely on the question of forgery or no forgery. A very 
.careful consideration of the evidence has led me to the conclusion 
that the plaintiff failed to prove that the transfer in question 
was not signed by him. He was bound by his agreement to give 
a transfer, and he admits that he was not only willing to give 
one, but thought that he had done everything necessary to convey

Sask.
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Sask. the land to the defendant. Another significant fact which should 
K B weigh against the plaintiff is, that he allowed several years to 

elapse before attacking the transfer, although, according to his 
evidence, he knew that such a document was actually on record. 
The evidence of the plaintiff with regard to the mortgage to 
the Massey-IIarris Co. furnishes sufficient ground, in my opinion, 
for the finding of the trial Judge. In the case of that mortgage, 
as in the case of the transfer in question, the plaintiff had no 
recollection of ever signing such a document and for that reason 
was prepared to say that it was a forgery.

I do not attach any importance to plaintiff’s statement that 
he remembers that he did not give a transfer. Ilis memory 
with regard to the whole transaction and the Massey-Uarris 
mortgage seems to have been a perfect blank, and the above 
statement is not entitled to any more credence than his state
ment that lie did not give a mortgage to the Massey-IIarris Co., 
and did not remember anything about it.

I entirely concur in the result arrived at by the trial Judge, 
and would dismiss the appeal with costs.

Appeal dismissal.

M1LAIÆY v. McNALLY.
Saskatchewan King's Bench, Taylor, J. December 1, 1921.

Vendor and purchaser (§ IE—28)—Agreement for purcha 
of land—Failure to male payments—Notice of cancellation of 
agreement—Acceptance of by purchaser—Violation of 1917 8as! 
Stats., 1st Sens., ch. Hi—Lease of land to third party—Canal- 
lotion of agreement by Court—Damages—Costs.]—Action to 
have it declared that a contract for the sale and purchase of 
land is at an end or in the alternative for rescission and for an 
injunction restraining the defendant from taking possession, 
and counterclaim by defendant for damages for being wron. 
fully deprived of the land, and breach of contract.

P. //. Gordon, for plaintiff.
W. M. Plain and S. Adrain, for defendant.
Taylor, J. :—Under the provisions of the Saskatchewan en

actment 1917, 1st Sess., ch. 31, any proceeding by the plaintiff 
to determine or put an end to, or rescind or cancel the agreement 
of November 1, 1919, between the plaintiff and the defendant 
should be had and taken by proceedings in a Court of competent 
jurisdiction. In April, 1921, however, at a time when, owing 
to the defendant s continued default (not, as 1 find, waived as 
alleged), it was open to the plaintiff to take such proceed in ' 
he served on the defendant a notice which he intended should 
cancel the contract, and which the defendant then accepted with
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full knowledge of all the facts as sufficient for that purpose, 
and the defendant then abandoned any intention to further pro
ceed to fulfil the terms of his contract. As he expressed it, he 
was ‘through with the land.’ The plaintiff leased it to one 
Troddon, who cropped the land in 1921.

During the summer the defendant changed his mind, threat
ened to take the 1921 crop, and would have gone on to summer- 
tallow but for the dry weather, and, possibly, an interim injunc
tion restraining him. The plaintiff’s action is to have it de
clared that the contract is at an end, or in the alternative, for 
rescission, and for an injunction restraining the defendant from 
taking possession. The defendant counterclaims for damages 
for being wrongfully deprived of the land, and breach of 
contract.

As counsel for the defendant now states that his client does 
not in any event desire to redeem, being unable to do so, the 
1921 crop having proved unprofitable, whether the contract 
should be deemed to have been effectually cancelled by the de
fendant’s acquiescence—and 1 incline to the view that it was— 

* or lie cancelled by order of the Court, is of little moment except 
as to costs ; and as the plaintiff avers the defendant to be a 
man of no substance, a judgment for costs can be of little value. 
There will be a declaration that the plaintiff was entitled to 
possession on the date when the action was commenced, and that 
the contract is no longer a subsisting contract.

The plaintiff is entitled to costs of the action if asked for.
As to the counterclaim : the plaintiff having determined the 

contract in an illegal manner, that is tantamount to a breach 
for which the defendant would be entitled to damages had he 
shewn any. Hut whether we assess the damages on the basis 
contended for by the defendant, that is repayment for his ex
penditures less the value of the occupation, or by the plaintiff, 
that is the difference in the value of the land at the time of 
breach and the balance of the purchase-money, the defendant 
has established none. He purchased on November 1, 1919, for 
$4,800, and paid only a dollar down, and has paid nothing since, 
even defaulting as to taxes in 1920 amounting to $71.20, and 
this year over $70; and, the value of his improvements, on the 
defendant’s own estimate, would be less than the interest and 
taxes accrued to the alleged date of wrongful determination. 
He got the whole of the 1920 crop, worth $576. I am quite con
vinced that in April, 1921, it was apparent to the defendant 
that he was in pocket in accepting the cancellation ; and whilst 
for a time in the summer of 1921 it may have looked as though 
lie had used bad judgment, more recent events, and the actual
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results, now shew that it was even more in his interest to drop 
the contract than he could then see, for the returns in 1921 
arc again insufficient to pay interest, taxes and costs of pro
duction in 1921, leaving aside making up the deficiency of 1920.

The counterclaim should he dismissed, but 1 think under the 
circumstances, without costs.

WlLIAttlMKTT v. 1MLAXTZ.
Saskatchewan King's Bench, McKay, J. September 21, 1921.

Sale (§ IIA—26)—Of separator and tractor—Warranty— 
Breach—Return of tractor—Damages—Amount.]—Action to 
recover an amount alleged to be due on an agreement in writing 
given for the balance of the purchase price of one Case separator 
and one Ford tractor ; counterclaim by defendant for damages 
for breach of warranty. [See Annotation, Sale of Goods, .>
D.L.R. 188]

W. W. Lynd, for plaintiff.
W. J. Perkins, for defendant.
McKay, J. :—The plaintiff sues to recover from the defendant 

$800 and interest alleged to be due on an agreement in writing 
dated August 21, 1919, given for the balance of the purchase 
money for one Case separator, size 18-inch cylinder, 36-iueli 
body, and one Ford tractor 18—16 horse power.

The defendant claims that at the time he purchased said 
separator and engine, plaintiff warranted, amongst other things, 
“That the separator and engine were each in good running order 
and that the said engine would satisfactorily run the said 
separator. ’ ’

I find from the evidence that the plaintiff did so warrant said 
separator and engine, and that the engine was not in good 
running order, and in fact could not furnish sufficient power 
to thresh with said separator. The engine was of no value to 
defendant. The defendant offered to return the engine but not 
the separator, as he was willing to keep the latter for the $300 
paid. The defendant, owing to the worthless engine, counter
claims damages for an amount equal to the plaintiff’s claim.

The defendant, in my opinion, is entitled to damages for 
the value of the engine if it had been as warranted. No value 
was put on each machine when purchased by defendant. Thomas, 
a witness for plaintiff, says in 1919 this separator would he 
worth from $800 to $900, and he saw the engine in 1918, and it 
was then in good shape and would then he worth $500 or $600. 
Hutton, another of plaintiff’s witnesses, says in the fall of 1918 
at threshing time, the separator was worth $900 to $1,000, and 
the engine a good buy at $500.
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Tin* plaintiff says tin* engine cost him, new, $651.80 in 1916, 
and the separator, second-hand, $500.

When defendant offered to return the engine and keep the 
separator he offered to pay $400 altogether, that is $100 more 
than he had already paid. The evidence also shews that machin
ery has gone up in price since above dates.

1 will allow defendant $600 damages, which will he applied 
on plaintiff’s claim.

Plaintiff’s counsel contends, on the authority of Sew Hamburg 
1 Ifg. Co. v. Webb (1911), 25 O.L.R. 44, that as the ownership 
of the machinery herein was not to pass to defendant until paid 
for, the defendant cannot succeed in his claim for general dam
ages. I cannot agree with this. As 1 read the Sew Hamburg 
case, it is an authority to support the defendant’s claim in the 
rase at Bar. In the Sew Hamburg ease the plaintiff sued for 
$260, and the defendant claimed $600 special damages ; that 
is, defendant was claiming more than the plaintiff's claim.

At pp. 49, 50, Riddell, J., says :—
“In Ontario the law, as laid down in these eases, seems to 

he that, in the case of a sale of this character, the purchaser 
cannot, before paying the full price, sue for general damage, 
hut may set up a breach of warranty in reduction of the price, 
if that be sued for

If in the present ease the damages claimed were general 
damage, which, to repeat the definition, is ‘the difference be
tween the value of the article contracted for and that supplied,’ 
the present pleading by way of counterclaim could be amended, 
and the amount made effective as a set-off to an amount at all 
events sufficient to meet the plaintiff’s claim.”

That is what defendant is counterclaiming in the ease at Bar, 
damages by way of set . T to the amount of plaintiff’s claim, 
hut 1 am allowing onlj 600 by way of set-off, in reduction of 
plaintiff’s claim.

That the contract of sale between plaintiff and defendant 
does not comply with the Farm Implement Act, R.S.S. 1920, 
eh. 128, (A it ken v. Currie (1921), 61 D.L.R. 120, 14 8.L.R. 577), 
was not raised by the defence, hence, I do not deal with it.

The plaintiff will have judgment for the amount of his claim, 
less the sum of $600 to l>c credited on said claim as of August 
21, 1919, with costs of the action. The defendant will be en
titled to judgment of $600 damages, which will be set off on 
plaintiff’s claim as above stated, with costs of the counterclaim. 
There will be a right of set-off as to costs. Both plaintiff and 
defendant will be taxed on the King’s Bench Court scale, low 
column, Rule 721 not to apply.
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MOCK v. HFXilXA TRAIHXG Co. Lhl. and MKiltKtiOK.
Saskatchewan King's Bench, Embury, J. December 21, 1921.

Damages ( § 1111—196)— Erection of building—Angle iron o 
gnat Height falling and striking child—Death of child—Xcgl 
genre of contractor—Liability of contractor and owner■—Erie 
cnee—‘ ‘ lies ipsa loquitur”—Measure of Compensation. ] 
Action under the Fatal Accidents Act (Sask.), by a widow, t! 
mother of the deceased, to recover damages for his death, 1> 
being struck by a heavy angle iron which fell from a building 
in the course of construction. |See Annotation, Parent’s elai 
under fatal accidents law, 15 D.L.K. 689.J

J. E. Doerr, for plaintiff.
J. A. Cross, K.C., for The Regina Trading Vo., Ltd.
G. II. Barr, K.C., for A. W. McGregor.
Embury, J. :—The plaintiff is a widow and the mother of 

Joseph Mock, deceased.
On September 15, 1920. while the defendants, the Regina 

Trading Co., Ltd., by their contractor or employee, the defend 
ant A. W. McGregor, were engaged in the erection of the build in 
now occupying the site of the present Regina Trading Co. build 
ing in the city of Regina, an angle iron of great weight fell fro 
the third storey of said building into the lane, striking tl 
deceased, who was killed instantly. The plaintiff, as adniini- 
tratrix of deceased, claims damages, and has joined both 
defendants with the intention of obtaining judgment again 
such one of them as may Ik* liable, or against both if they ai 
both liable.

This is a case where the principle res ipsa loquitur appli* 
See Byrne v. Boadle (1863), 33 L.J. (Ex.) 13, at p. 16. 12 W li

“So, in the construction or repairing of a house or building, 
or in putting chimney-pots on the roof of it, if a passenger 
passing along the road is damaged by something coming down 
which, according to the ordinary course of doing such work 
ought not to come down, into the street, I think the aceid» nt 
alone would he sufficient evidence of negligence.”

Accordingly, on proof of the accident, the onus is shift* I 
to those responsible for the building operations to shew there 
was no negligence.

This angle iron had l»een set in the proper place in the wall 
at about 10 o’clock in the forenoon, and certain brick and mortar 
work done about it, which was left to set until about 5.30 o’clock 
p.tn., the intention I icing to give time for the angle iron to 
become fixed in position with sufficient firmness to permit 
of a cement lintel being poured in behind it without forcing
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the angle iron out of position. It was while this cement lintel Sask. 
was being poured that the angle iron fell.

It is contended by one set of experts that all proper care 
was taken, and the accident should not have happened. Other 
experts testify that the angle iron should have been braced 
liefore the pouring of the lintel. Analysing the evidence in the 
light of the fact that the angle iron did fall, one of two con
clusions is inevitable, either that:—(1) The method of con
struction was faulty, or that (2) While the method of construc
tion followed was proper, there was negligence in performing 
the work.

Whichever of these conclusions is taken to lie the correct one, 
the right of the iff to recover against one or both defend
ants necessarily follows.

It is next to lie considered if liability attaches to both of 
the defendants, or to one only.

1 am of opinion that both defendants are liable. On the 
contract between the parties, 1 think the defendant McGregor 
was in the position of an independent contractor doing the 
work under the supervision of the architect. The evidence 
of the architect, coupled with that of the witness Fifczak, leads 
to the conclusion that the weight of the cement lintel, while 
lieing poured in lichind the angle iron, forced the angle iron out, 
so that it fell. This could have resulted from one of two causes, 
either :—

(a) The angle iron should have been braced so as to hold 
it in position while the cement lintel was being poured in be
hind it, or (b) The brick and mortar work had not been allowed 
to stand sufficiently long to allow the mortar to set before the 
pouring in of the cement lintel.

1 incline to the former opinion, for all the evidence on the 
latter point is to the effect that ample time had been allowed 
for the mortar to set sufficiently to permit of the pouring of the 
lintel, assuming that the mode of construction was the proper 
one. If, as I think, the failure to brace the angle iron was the 
cause of its falling, then, in the circumstances, both the con
tractor and the owner would be liable. The work to be done, 
in the place it was to be done, involved danger and risk to the 
public passing along this lane, unless precautions were taken.
The wall from which the angle iron fell was being constructed 
on the edge of a public lane—a public thoroughfare—along 
which anyone was free to pass, and there was no protection 
provided for persons using this lane against objects falling from 
the building while it was in course of const ruction. While the 
contractor could not escape liability by shewing that he did the

8
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work in the manner agreed upon with the owner, neither yet 
eau the owner evade his responsibility to provide protection to 
the publie by engaging a eontractor to do the work. See Dalton 
v. Anyug and Co. (1881), 6 App. Cas. 740, at p. 829, 50 L.J. 
(Q.B.) 689, 30 W.R. 191, Blackburn, L.J.:—

“So that a person employing a contractor to do work is not 
liable for the negligence of that eontractor or his servants. On 
the other hand, a person causing something to be done, the doing 
of which easts on him a duty, cannot escape from the responsi
bility attaching on him of seeing that duty performed by dele
gating it to a contractor.”

In this case, both the contractor and the owner were held 
liable. See also Penny v. Wimbledon Urban District Council, 
[1898J 2 lj.lt. 212, at p. 217, 68 L.J* (tj.lt.i 704, 47 W.K. MV 
Bruce, J. :—

“When a person employs a contractor to do work in a place 
where the public are in the habit of passing, which work will, 
unless precautions are taken, cause danger to the public, an 
obligation is thrown upon the person who orders the work to 
be done to see that the necessary precautions are taken, and
...............he cannot escape liability by seeking to throw the
blame on the eontractor.”

See also a case in our own Courts, Belway 4c Parnctt v. 
Scrota 0919), 47 D.L.R. 621, 12 S.L.R. 349.

Accordingly, 1 am of opinion that liability attaches to both 
of the defendants.

It has been urged that the deceased was a trespasser at the 
time of the accident, but 1 do not think there is sufficient evid
ence to establish the correctness of this contention.

It remains to be considered xvhat damages should be awarded, 
and how any sum awarded shall be divided. The plaintiff sues 
under the Fatal Accidents Act as the administratrix of the de
ceased. The action is on her own behalf as well as on behalf 
of her children, the brothers and sisters of the deceased. These 
brothers and sisters are as follows :—Elizabeth, aged 19; Mag
dalene, aged 18; Martha, aged 16; Mary, aged 9; Theresia, 
aged 6, and Nicholas, aged 5.

The mother is a healthy and strong woman, 40 years of ag
in addition to doing work at home, she works out, and derives 
a certain amount of income from this.

Of the children, Elizabeth is working, and earns $17 per 
week. Magdalene is also working, and earns $15 per week. The 
deceased lived at home and earned about $6.50 a week as a 
newsboy. The earnings of these three went to the mother for 
the common support of all. The child Martha is subject occa-
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sionally to tits, and so remains at home.
The Saskatchewan Fatal A évidents Act, 1920, eh. 29. at the 

time this cause of action arose, gave the remedy provided by 
Lord Campbell’s Act in England, and gave an additional remedy 
in favour of the brothers and sisters. This legislation has since 
been amended to correspond with Lord Campbell's Act.

It is impossible to accurately calculate what damages should 
be allowed. In regard to the boy, one has to consider his age, 
his grade of intelligence, his earning capacity, the possibility 
of his getting married or remaining single, the possibility of 
accidents, his probable length of life. Similar matters enter into 
the consideration of the case of each of the children, and, indeed, 
with regard to the mother similar considerations arise. It has 
also to be considered that the children Elizabeth and Magdalene 
are earning money and that their earnings all go to the expenses 
of the household. It has also to be considered that at a later 
stage it is probable that the three youngest children will also 
contribute to the expenses of the household; also the cost of 
maintenance of deceased must be considered.

I have given the matter my very best consideration, and I 
am of the opinion that the sum of $3,500 would be a proper sum 
to award by way of damages. I am of the opinion, also, that 
of this sum the benefit should go as follows:—

To the widow, $1,600; for the benefit of the 2 eldest children, 
nothing; for the benefit of the child Martha, $800; for the benefit 
of the other three children, as follows:—Mary, $250; Nicholas, 
$425; Theresia, $425. Total, $3,500.

There will be judgment accordingly, with costs.

• ANWEIIÆII v. BESLKIl.
ltVSXIAK ((larnishec) ; AVLTMAN A TA Y I,OK MACHINERY 

Co. (Claimant).
Saskatchewan King's Bench, Bigelow, J. January 19, 1922.

Money in Court (§ I—1)—Garnishment—Payment into Court 
by garnishee—Assignment of debt due by garnishee—Consent 
of solicitor to payment out—Setting aside of garnishee summons 
—Qrder for payment to claimants.]—Appeal by claimants from 
an order of a District Court Judge dismissing claimants’ applica
tion to set aside a garnishee summons and to have the money 
paid into Court by the garnishee paid out to the claimants. 
Reversed.

A. Allan Fisher, for appellants.
No one contra.
Bige!X>w, J. :—I think the garnishee acted properly in paying

Sask.
KB.
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the money into Court when he was notified of the claim of the 
claimants.

The garnishee summons was served on the garnishee on 
November 4, 1921. It is alleged by the claimants that the de
fendant has assigned the debt due by the garnishee to the claim
ants on November 3, 1921. A letter from defendant to the 
claimants of November 3. 1921, was put in evidence, and reads 
as follows:—

“Melville, November 3, 1921. 
Messrs Aultman Taylor Threshing Company, Regina, Sask.

Dear Sirs:—
Enclosed please find a thresher’s lien for threshing done by 

me for John Kusniak, Melville. Kindly collect same and credit 
on my past due note given for tractor. Send me a credit as 
soon as I collect it I will forward the balance of a note as soon 
as I get some more threshing done.

Yours very truly,
(Sgd.) Fred L. Hosier.”

Attached to this letter is a statement of the grain threshed, 
signed by the defendant as correct.

In my opinion this letter is not an assignment. It is only an 
authority to collect.

William J. Graves, Collection Agent for the claimants, swears 
in para. 2 of his affidavit:—

“That on*or about the 12th day of September, 1921, the claim 
ant company sold and delivered to Fred Hosier, the above-named 
defendant, a certain threshing engine for the sum of $2,(XX).00. 
and other valuable consideration, due in different payments, and 
as part of the security for the purchase price obtained from Un
said détendant an assignment of 2f>% of the gross earnings of 
the said engine. Said assignment was in writing.”

The writing referred to was not put in evidence, and .without 
such evidence before the District Court Judge, it seems to m< 
that it was impossible for him to say that said account had been 
assigned to the claimants. That being so, it seems to me that 
the proper order would have lieen to direct an issue to determim 
whether the claimant was entitled to that money, except for 
this fact that on the hearing Iwfore the District Court Judg<- 
the solicitor for the plaintiff consented to payment out to tin 
claimants. Fossibly the solicitor for the plaintiff had seen tin- 
document above referred to—and not put in evidence—and 
satisfied himself that the assignment was good. At any rat- 
this consent was given, and probably for the purpose of saving 
further costs of an issue. The defendant supports the claim of
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the claimantH, so the plaintiff is the only party interested other Sask. 
than the applieant.

The plaintiff having consented, I think tlie motion should have 
succeeded, and with costs. The appeal is allowed; the garnishee 
summons set aside, and the money paid into Court by the gar
nishee will he paid out to the claimants or its solicitors, with 
costs of the original motion and of this appeal.

Appeal ullmn ti.

C’A It Y K v. KIRFKIt. HOFFMAN ami KVIITKNHAC’H.
Saskatchewan King's Bench, Embury, J. December 21, 1921.

Mortgage (§ 11)—15)—Of hotel prop<rty—Property also 
within class contemplated by sec. 2 (d) of the Homesteads Act, 
It.S.S. 1920, eh. tiff—Failure to comply with Act in not being 
signed by wife—So affidavit or evidence that no wife—Validity 
of mortgage—Foreclosure personal judgment against mort
gagor.]—Action under an unregistered mortgage made by de
fendant Hoffman under which a caveat has been registered in 
the Land Titles Office, asking for a continuation of the caveat, 
foreclosure, certain declarations as to title, and personal judg
ment against the defendant. Personal judgment against 
defendant Hoffman onlv allowed. | See Annotation, 17 D.L.K.

F. If. Hence, for plaintiff.
B. V. Walerting, for defendants.
Embury, J. :—The plaintiff sues under an unregistered mort

gage made in her favour by the defendant Hoffman under which 
a caveat has been filed in the Land Titles Office against the 
land covered thereby. The plaintiff asks for a continuation of 
the caveat, foreclosure, certain declarations as to title, and 
personal judgment against the defendant Hoffman.

The property is an hotel property, and is used also as a place 
of residence by the defendant Hoffman, and the question arises 
whether or no the property comes within the class described in 
see. 2, sub-see. 10 of the Exemptions Act, R.K.S. 1020, eh. 51, 
as follows ;—

“The house and buildings occupied by the execution debtor 
and also the lot or lots on which the same are situate according 
to the registered plan of the same to the extent of three thousand 
dollars.”

The authorities on the subject appear to be conflicting. But 
it seems to me, having in mind the purpose of the Exemptions 
Act, and giving to the words of the sub-section their plain and 
ordinary meaning, that this hotel property would conic within 
the contemplated class.
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If this be so, thon this hotel property must also come within 
the class contemplated by sec. 2, sub-sec. 1 of the Homesteads 
Act, R.S.8. 1920, eli. 69, as follows:—

“1. “Homestead” means a homestead under the provisions of 
paragraphs 9 and 10 of section 2 of The Exemptions Act. and 
except for the purposes of section 9 and form C in the schedule 
hereto, it shall also include any property which has been such a 
homestead at any time within the period of one year immediately 
preceding the date of the transfer or other instrument referred 
to in section 3.

Provided that a homestead under said paragraph 10 shall not 
for the purposes of this Act he restricted in value to $3,000.”

Now, this particular mortgage fails to comply with the Ilona 
steads Act in that it is not signed by a wife, nor yet is there any 
affidavit that here is no wife, or that the property is not a home
stead. See the Homesteads Act, see. 6, sub-sec. 1:—

“(1) Every transfer, agreement of sale, lease or other instru 
meut intended to convey or transfer an interest in land, and 
every mortgage or incumbrance which does not comply with tin 
provisions of the last two preceding sections shall be' accom 
panied by an affidavit of the maker (form C) either that tin 
land described in such instrument is not his homestead, or that 
he has no wife.”

Further, there was no evidence at the trial that there is or 
that there is not a wife of the mortgagor, although 1 take it 
from the tone of the argument that there is in fact a wife.

Put in any event, assuming that in a case of this kind there i> 
no proof even that the land is or is not the homestead, and 
there being a total absence of evidence as to the existence or 
non-existence of a wife, must not the plaintiff mortgagee fail.’

The evident purpose of the Homesteads Act is the protection 
of wives in the transfer and encumbering of the homestead hv 
the husband. With this object in view, the whole Act, including 
sec. 6, sub-sec. 1, above referred to, is passed to ensure that 
with respect to a mortgage, etc., there must be proof in all cast > 
that the property is not a homestead, or if it is a homestead, 
then there must he a signature of a wife to the instrument, or 
proof that there is no wife. I agree with the reasoning of 
MacDonald, J., in Biggs v. Isenbcrg, 11920] 3 W. W.R. 357, at p|>. 
362, 363, 364.*

In the ease here under consideration, there is, I think proof 
that the property is a homestead as contemplated by chs. 51 A: 
69 above referred to; but there is no signature of a wife to tin*

•This decision was affirmed by an equally divided Court (1921), 50 
D.L.R. 329, 14 8.L.R. 96.
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mortgage, nor proof by affidavit of there being no wife. And 
there is no evidence at the trial of there being no wife. Such 
being the circumstances, it seems to me that to give the plaintiff 
the relief prayed for would lie to utterly disregard tin* plain 
purpose for which the statute was passed. It is impossible that 
proper regard can he had to the intention of the statute in a 
case of this kind if one fails to require positive proof that there 
is no wife in existence.

The plaintiff is, however, entitled to a personal judgment on 
the covenant in the mortgage in the sum of $1,900 and interest 
thereon at d% per annum, and costs against defendant Ho!
As against the other defendants the action will be dismissed 
with costs.

SIMMS v. CHKRIIKXKOFF.
Saskatchewan King's Bench, Maclean, J. December 29, 1921.

Currency (§1—1)—Agreement for sale ami purchase of land 
—Payment* to hr made in Chicago—Agreement not staling 
whether payments to he made in Canadian or United States 
currency—Payments to he made in country where mom y is 
made payable.]—Action to recover the sum due under an agree
ment for the sale and purchase of land. |See La Corp'n de* 
Obligations Municipale* v. Ville de Montreal Mord (1921), (il 
D.L.R. 542. 69 Que. S.<\ 560, 27 Rev. de dur. 57. ]

./. L. McDougall, for plaint iff : D. Wadderspoon, for defendant.
Maclean, «Î.:—In an agreement in writing dated May 18, 

1918, the plaintiff agreed to sell, and the defendant agreed to 
purchase a quarter section of land in Saskatchewan at a certain 
price, to he paid in instalments. The agreement was executed 
by the defendant in Canada, and by the plaintiff in the Vnited 
States. The agreement provides that “the instalments of pur
chase price and interest are payable at the Northern Trust Co., 
Chicago. V.S.A.” The agreement does not state whether the 
payments shall he made in Vnited States currency or in Cana
dian currency, and the currency denomination (dollars) men
tioned in the agreement is the currency denomination of the 
Vnited States and of Canada.

The only question between the parties is whether payment 
shall be in Canadian dollars or in United States dollars. The 
principle 1 deduce from the eases is that, under a contract such 
as this one, where a payment originating in one country is to 
he made in another country, and the currency denomination 
specified is that of the country in which the payment is to be 
made, although it may be also the currency denomination of the 
country in which the payment originates, the payment must be

8
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made in the currency of the country where the money is payable, 
unless by express terras or necessary implication payment in 
some other currency is required, and the rate of exchange be
tween the two countries must be taken as at the date on which 
the payment should have been made. Crawford, v. Heard (1864 . 
14 U.C.C.P. 87 Nodier i / » 1806 . 17 U.C.Q B Î9 • 
Kearney v. King (1819), 2 It. & Aid. 1101, 106 H R 377; I), 
Ferdinando v. Simon, [1920] 2 K.It. 704; Harry v. Van Den 
Hurl,-, ! 19201 2 K.It. 709; Société des Hotels da Touquet-Paris 
-Plage v. Camming, (1921 ]3 K.It. 459.

On December 31, 1920, there Sell due an instalment of prin
cipal and interest amounting to $677.60. The rate of exchange 
against Canadian money in the United States on that date was 
17*4 '<• The plaintiff’ is entitled to a sum in Canadian dollars 
which would have produced in Chicago on December 31, 1920, 
$677.60 in United States dollars, at the above rate of exchange 
The plaintiff is also entitled to interest at 7% per annum from 
December 31, 1920, until judgment.

The defendant paid into Court the amount calculated in 
Canadian dollars, without adding exchange. That amount will 
be paid out of Court to the plaintiff or his solicitors. The plain
tiff will have costs on the King’s Bench scale.

THE KING v. ANSIXI1IOIXE VALLEY 1'XIOX HOSPITAL.
Saskatchewan Court of Appeal. Haultain, C.J.S., Turgron and 

McKay, JJ.A. November /j, 1921.
Courts (§ 11A—151)—Hospital—Establishment, of—Union 

Hospital Act, H.S.S. 1920, eh. 212—Poll taken on tchemt 
Motion in nature of quo warranto tit have poll declared invalid— 
Controverted Municipal Elections Act, H.S.S. 1920, eh. 91- 
Jurisdiction of District Judge—Prohibition.]—Application for 
a writ of prohibition directed to a District Court Judge pro 
hihiting him from proceeding with a motion authorised by his 
fiat authorising the relator to serve notice of motion in tin- 
nature of quo warranto in order to have it determined that a 
poll held in connection with the establishment of a hospital 
had not been conducted according to law and that the hospital 
scheme had not therefore been duly adopted. Prohibition 
granted.

J. F. Frame, K.C., L. McK. Robinson, W. B. Carss, for appli 
cant, Assiniboine Valley Union Hospital.

W. A. Doherty, for relator Ortynski.
The judgment of the Court was delivered by
TvrgeoN, J.A. :—Some time prior to the date of the poll which 

gave rise to these proceedings, the Lieutenant-Governor in Conn-
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« il. acting under authority conferred by sec. 44 of the Union 
Hospital Act, ch. 218 of R.S.S. 1920. defined and established an 
hospital district consisting of the town of Kainsack, the village 
of Togo, and certain areas forming parts of different rural muni
cipalities adjacent to the said town and village. On March 31, 
1021, a poll was taken upon the hospital scheme, including the 
estimated costs of the and site, and on April 7 the
returning officer made his return, certifying that the poll had 
resulted in the adoption of the scheme by the necessary majority 
consisting of at least two-thirds of those voting, as required by 
see. 4i> of the Act. Subsequently the relator in these proceedings, 
purporting to act under the provisions of sec. 19 of the Contro
verted Municipal Elections Act. R.S.S. 1920, ch. 91, applied 
ex parte to the Judge of the District Court at Yorkton for a 
fiat authorising him “to serve a notice of motion in the nature 
of a tpio warranto” in order to have it determined by the Judge 
that the said poll had not been conducted according to law 
and that consequently the said hospital scheme had not been 
duly adopted. The fiat was granted and the notice of motion 
served upon the respondents. Upon the hearing of the motion 
before the District Court Judge, counsel for the respondents 
raised certain preliminary objections, the principal objection 
being that the District Court Judge had no jurisdiction to enter
tain the motion, either under the provisions of the Controverted 
Municipal Elections Act or otherwise. Upon this point the 
Judge gave a written judgment, in which he held that the neces
sary jurisdiction was vested in him by virtue of the said Act. 
and the various municipal Acts of the Province, and he directed 
that the motion be proceeded with and the matter " sed of 
on its merits. Thereupon the present application was to 
this Court by the respondents for an order for a writ of pro
hibition to be directed to the District Court Judge prohibiting 
him from proceeding with the motion authorised by bis fiat.

The District Court Judge has formally decided that he had 
jurisdiction over the subject-matter of the controversy before 
him and he declares that he intends to proceed with the same 
and adjudicate thereupon. In such circumstances, if he is in 
error in so deciding, prohibition will lie against him.

In my opinion, the District Court Judge does not possess the 
jurisdiction which he has assumed. In dealing with this ques
tion, the rule to be followed is that the jurisdiction which is 
asserted must be shewn to be vested in him, either expressly or 
by necessary implication, by the provisions of the District Courts 
Act, R.S.S. 1920, ch. 40, or of some other statute. Peacock v.

C.A.
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Bell (1668), 1 Win. Saund 73, 85 B.lt. 84; Crayston v. Massey 
Harris (1898), 12 Man. L.R. 95.

The contention is that see. 48 of the Union Hospital Ad 
confers the necessary jurisdiction. This section is as follows

“48.—(1) The poll shall he taken in each polling division of 
the hospital district, and all proceedings thereat and preliminary 
and subsequent thereto, shall, subject to the provisions of this 
Act and to any directions given by the Minister of Municipal 
Affairs, be conducted in the same manner, as nearly as may lie. 
in the respective municipalities or portions thereof as at tin- 
annual municipal elections.

(2) The persons entitled to vote shall he the persons entitled 
to vote at the annual municipal elections.”

It is argued that the words “subsequent thereto” are sufli 
eiently comprehensive to incorporate, not only the provisions 
of the Town Act, R.S.S. 1920, eh. 87, the Village Act, R.S.N 
1920, ch. 88, and the Rural Municipality Act, R.S.S. 1920, eh. 
89, but also the provisions of the Controverted Municipal Kiev 
tions Act. In my opinion this contention is wrong. 1 have 
examined these various Acts with care, as well as the above 
cited see. 48. It will be observed that that section adopts the 
proceedings which prevail in municipalities at the annual muni
cipal elections. All the Acts in question contain distinct 
provisions concerning the proceedings “at elections and prelim 
inary and subsequent thereto,” separately headed, e.g. in the 
ease of towns, “preliminary proceedings,” “the poll,” and 
“proceedings after the close of the poll.” In my opinion these 
are the provisions intended to be adopted mutatis mutandis by 
see. 48, and that section cannot be construed to go further and 
to bring in as well the provisions of the Controverted Municipal 
Elections Act.

The District Court Judge, in his judgment, refers to the 
irregularities alleged to have been committed in respect to tin- 
taking of the poll, amounting in his opinion to fraud, and state*» 
that a remedy must surely exist to prevent the scheme in question 
from being foisted upon the people of the district by means of 
such fraud. Assuming the situation described by him to exist, 
this still raises no presumption of jurisdiction in the Distri» t 
Court Judge to set matters right. Our duty is to construe tin- 
statutes according to their language, even although it may 
appear that the Legislature ought to have provided some remedy, 
and I can find nothing in the language used to establish 11n- 
jurisdiction which is asserted in this ease. Be Prince Albert 
Klcction (1906), 4 W.L.R. 411, per Sifton, C.J.

The order should be granted with costs to the respondents.
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CHOUS v. MOHR and HAVKR.
Saskatchewan Court of Appeal, Ilaultain, C.J.S., La mont, Turgeon and 

McKay, JJ.A. November 28, 1921.
Damages (§ III A—70)—Sale of horses—Failure to deliver— 

Measure of compensation—Payment of poundage fees—Time 
spent by purchaser looking for strays—Inability to sell those 
delivered.]—Appeal hy the judgment at the trial
of an action upon a lien note given for the price of horses pur
chased hy the defendant from the plaintiff. Judgment varied.

II. M. Allan, for appellant ; l). A. MeXiren, for respondent.
The judgment of the Court was delivered hy
Trim eon, J.A.:—Hearing in mind the conflicting evidence 

which was given in this case, and giving due effect to the findings 
of the trial Judge upon this evidence, and putting aside certain 
legal considerations which were urged and which can have no 
effect upon the result, I think that the facts may he summarised 
shortly as follows:—

The contract for the sale of the horses hy the appellant to the 
respondents was made at Regina on Monday, April 26, 1620. 
At the time the contract was made the parties believed the horses 
to he in Gettinger’s field near Kdemvold. Delivery of the animals 
was to be made from that place after the lien note was signed. 
In reality, the horses had escaped from Get finger’a field several 
hours before the contract was made. Hy reason of this escape, 
delay was occasioned in the delivery o4* 17 of the horses and 3 
of them were never delivered.

D< with the 's claim upon the lien note the
trial Judge awards him the amount of the note ($2.000), 
less the value of the 3 undelivered horses at $105 per head 
and the sum of $100 for one horse repurchased by the appellant 
from the respondents at that price, lie gives him judgment 
upon his claaim for $1,585. I think that no fault can be found 
with this part of his judgment.

In addition to the matters of claim and set-off disposed of as 
above, the respondents set up a counterclaim against the appel
lant on two counts. In the first place they claim damages for 
time and money spent by them in helping to find the horses 
which had strayed away and which were not delivered at the 
time and place contemplated in the contract. Vpon the second 
count they state that the horses were purchased hy them, with 
the knowledge of the appellant, for the purpose of re-sale to 
farmers in time for the spring work of 1620. and that they lost 
so much time looking for the stray horses that they were unable 
to attend to the selling of those they had, and had to keep and
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(•art* for them for a longer period than would otherwise have 
been the ease, whereby they suffered damage.

On the first count the trial Judge allowed the respondents" 
claim in the sum of $488.65. On the second count he allows them 
damages at the rate of $2 per head per month for the care and 
keep of 44 horses during May and June and of 35 horses during 
July and August, making a total of $300.

With deference, I think that the trial Judge is in error in 
both these particulars. On the first count I think the respond
ents are entitled only to the poundage fees paid by them and 
which aggregate $101.60. The appellant would have been 
required to pay these fees in order to make delivery of the 
impounded animals according to his contract, and moreover 
there is evidence that the appellant suggested to the respondents 
that they should go to the pound-keepers and redeem these 
animals. Hut in so far as the other items of expense are 
concerned, I do not think they arc recoverable. It was the 
appellant’s duty to deliver the horses. The respondents took 
it upon themselves to go out ami look for them and to spend 
money trying to find them. I cannot find from the evidence1 
that the respondents can set up any promise, either express or 
implied, made by the appellant to pay them for their services 
or to re imburse them for their expenses in connection with this 
search; and in the absence of some agreement to pay. the appel 
lant is not liable. I think, therefore, that the amount allowed the 
respondents on this count should he reduced by the sum of 
$387.05.

As to the second count of the counterclaim, I think the damages 
claimed should he disallowed entirely. The respondents base 
their claim upon the loss of the market through the failure of 
the appellant to deliver some of the horses at the time agreed 
upon. But the reason they give for their failure to sell is that 
they could not attend to the matter because their time was taken 
up hunting for the stray horses. But, in my opinion, that 
reason cannot avail them anything. They ought more reasonably 
to have attended to selling the horses they had on hand, leaving 
it to the appellant to see to the delivery of the balance. In my 
opinion they have not made out a proper ease of hiss of profits 
on a re-sale, and cannot succeed in obtaining damages upon that 
ground. The judgment in their favour should therefore be 
reduced by the further sum of $300.

In the result, the judgment in the Court below in favour of 
the appellant upon his claim in the sum of $1,585 should stand: 
and the judgment in favour of the respondents upon their 
counterclaim should he reduced to $101.60. The appellant
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should have all the costs of the action and the respondents the 
costs of the counterclaim ; with the right to set-off. The appellant 
should have his costs of the appeal. Judgment varied.

It*- THE LANDLORD AND TENANT A< T.
< TIADWK k v. KEKMTHTEIN.

Saskatchewan Court of Appeal. Haultain, C.J.S.. McKay, J.A., and 
MacKcnzie (J.A. ad hoc). November /J, 1921.

Appeal (§ IA—1 )■—Application under Landlord and Tenant 
Actt R.S.S. 1920, eh. 100, sic. 12—Order made by District Court 
Judge—Appeal to Judge of King's Bench in Chambers—Appeal 
to Court of Appeal—It.S.N. 1920, eh. is.]—Application to set 
aside a notice of appeal and quash the appeal from an order of 
a Judge of the King's Bench in Chambers dismissing an appeal 
from a District Court Judge on an application under the Land
lord and Tenant Act (Sask.). Appeal

Hugh Taylor, for a
Z\ II. Cordon, for respondent-applicant.
The judgment of the Court was delivered by
Haultain, C.J.8. :—Bv an order made by a District Court 

Judge in an application by the landlord under see. 42 of the 
Act, R.S.S. 1920, eh. 160, the tenant was ordered to pay the 
costs of the application. An appeal on this point was taken to 
a Judge of the Court of King’s Bench in Chambers, who dis
missed the appeal with costs, (1921 ), 61 D.L.R. 282. The tenant 
then gave notice of appeal to this Court from the order of the 
Judge in Chambers, and the appeal has been set down for the 
present sittings of the Court.

Application is now made to set aside the notice of appeal and 
quash the appeal.

Section 6 of An Act respecting Judges’ Orders in Matters not 
in Court, being eh. 48 of R.S.S. 1920, provides that there shall 
he no appeal from an order made by a Judge acting as persona 
di’signala, unless an appeal is expressly authorised by the Act 
giving the jurisdiction, or unless special leave is granted by 
the Judge.

There is no express authority in the Landlord and Tenant Act 
for an appeal from the order of a King’s Bench Judge made 
under see. 45 of that Act, and. in my opinion, the Act does not 
contemplate or provide for any other or further appeal than 
appeal from the Judge of first ‘ e acting as persona dcsig-
nata. Even if there was a further appeal, it could only lie 
brought by special leave of the King’s Bench Judge, which has 
not been granted in this case.

The notice of appeal must, therefore be set aside and the 
appeal (plashed, with costs.
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Rv YOl'NGHKKG KHTATK.
Alberta Supreme Court, Hynâman, J. December it, 1921.

Wili„s (§111 Q—120)—Derise of real estate—Devise of per 
semai estate for sole use amt hem'fit during lifetime to be usedi 
**as she shall see fit”—Construction—What property primarily 
charged with payment of debts—Life estate etr absolute fee of 
personal estate.]—Application by executors of an estate for <li 
rections as to the interpretation which should be put upon cer
tain terms of a will.

IV. II. O'Dell, for the executors.
K. F. liyan, for the beneficiaries.
A. Stewart, K.C., for the widow.
Hyndman, J. :—This is an application made by the executors 

of the said estate for directions as to the interpretation which 
should be put upon certain terms of the last will and testament 
of the said Youngberg. Will reads as follows :

“I, Swan John Youngberg, of Wetaskiwin, in the Province of 
Alberta (carpenter) being of sound and disposing mind and 
memory, do make, publish and declare this my last will and 
testament, hereby revoking all former wills by me at any time 
heretofore made.

I hereby appoint Swan August Anderson, Claus II. Swanson 
and Edward Bye, all of Wetaskiwin, in the Province of Alberta, 
to be my co-executors of this my last will, directing my said 
executors to pay all ray debts, funeral and testamentary ex
penses out of my estate, as soon as conveniently may be after 
my decease. After the payment of my said debts, funeral and 
testamentary expenses, my real estate shall be divided as fol
lows ?—One-third to my beloved wife, Amanda Youngberg, as 
her legal rights; two-thirds to be divided equally among my five 
children, Mrs. II. Hornstrom, of Calgary, Alberta ; Charles 
Youngberg, of Daizey, North Dakota, U.K.A. ; Mrs. 11. It. Gray, 
of Camrose, Alberta ; Mrs. J. A lion by of Calgary, Alberta, and 
Edward Youngberg, also of Calgary, Alberta.

All my personal estate, 1 give, devise and bequeath to my In- 
loved wife, Amanda Youngberg, for her sole use and benefit 
during her lifetime, to be used by her as she shall see fit.

In witness whereof I have hereunto set my hand this first day 
of April, in the year of our Lord, one thousand, nine hundred 
and twenty-one.”

The question for determination is whether the debts should 
be first charged against and paid out of the real estate, and the 
personal estate he exonerated, or should the debts be charged 
upon the personal estate alone, or against the personal and 
real estate ratably. The law with regard to payment of debts
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in relation to the real estate and personal estate is laid down,
I think correctly, in Hanks v. Busbrulge, 11905] 1 ( 'll. 547. 74 
L.J. (Vh.) 336. Buckley, J., at p. 5411, uses the following 
language :

“The personal estate is primarily liable for the payment of 
debts and funeral and testamentary expenses; but the testator 
may exonerate it, either by express words or by an indication of 
intention to be found in the will, which leads to the Court being 
judicially satisfied that it was the testator's intention to ex
onerate it. It is not enough that he charges his real estate with 
the payment of debts. It is necessary to find, not that the real 
estate is charged, but that the personal estate is discharged. This 
need not be done by express words, but there must hi* found in 
the will plain intention er necessary implication to operate ex
oneration."

In the ease just cited the testator gave all his property to K.. 
and devised certain real estate to his trustees subject to the pay
ment of his just debts and funeral and testamentary expenses to 
K. and other persons. The testator also in his will expressed 
the wish that none of his real estate should lie sold whilst there 
was any male descendant of his own surname. It was held that 
the personalty was not exonerated from the payment of debts 
and funeral and testamentary expenses.

The facts arc not dissimilar to these in the ease at Bar, with 
the exception that he expressed the desire that the real estate 
should not be sold whilst any male descendant of his survived. 
But apart from that it seems clear from the decision in the case 
mentioned and the authorities cited there that the general prin
ciple is that the personal estate is primarily liable, unless it is 
clear that the testator not only charges his real estate with pay
ment of the debts, but that there was a plain intention or neces
sary implication that the personal estate is exonerated.

A careful reading of the will to my mind does not show an 
intention to exonerate the personal estate. The argument chiefly 
relied on was that inasmuch as in the same paragraph the tes
tator directs “that after the payment of his said debts, funeral 
and testamentary expenses his real estate should be divided," 
and in another paragraph “bequeaths all his personal estate to 
his widow," is sufficient from which to draw an inference that 
he intended to place the burden of payment of debts on the real 
estate and exonerate the personalty.

I am. however, unable to agree with this argument, for it 
might very reasonably be said to the contrary, namely, that if it 
were his intention that the real estate should be used to discharge 
his debts it would be impossible perhaps to divide it in the way
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directed of it r the payment of the debts, and it would almost seem 
that it is not only not clear that he intended the real estate to 
livar the burden of the debts, but on the contrary by implication 
he intended the very opposite.

In order to uphold the contention of the widow I think a 
clearer intention should have lieen expressed, or there should be 
something appearing from which the Court would feel com
pelled to infer an intention that the real estate only should bear 
the.debts. One might reasonably expect to find un expression 
or direction to the effect that the executors should dispose of tin- 
real estate and out of the proceeds thereof pay the debts, or thaï 
it was the testator's will that the widow should take all the per
sonal estate free and clear of the debts. One cannot find any 
clear expression on this point. That being so, the rule 1 have 
referred to with regard to payment of debts must prevail.

Another point raised was whether or not the moneys owing on 
an agreement for sale of land sold by the testator in his lifetime 
was real or personal estate. While 1 am unable to cite any spe 
eific case at the moment, it has lieen held over and over again in 
this Court that such moneys are treated as personal property.

I was further asked to say whether or not the liequest to tin- 
widow of the personal estate, “for her sole use and lienefit dur
ing her lifetime to lie used as she see fit,” gives a life estate only 
or an absolute estate. 1 have no doubt but that the language 
used in the will confers an absolute estate and not one for life 
only. A case almost identical came before me some time ago (not 
reported ) In re Macdonald, in which I decided that the widow 
took an absolute estate and not a life estate only. In He Cooper 
Estate (1921), 61 D.L.R. .‘115, Embury, J., decided a ease very 
similar to this one, where the expression used was “ Everything 
I possess at my death to my dear wife absolutely as long as she 
may live,” holding that this gave the widow an absolute interest.

Counsel for the estate and for the beneficiaries, as also A. 
Stewart, K.C., who acted for the widow at my request, will In- 
entitled to their taxed costs payable out of the estate.

He ALHKKTA ELECTION A< T.
Alberta Supreme Court. Appellate Divisit n. Stuart, Beck and 

Clarke, JJ.A. December it. 1921.

Elections (§ Il C—74)—Disposition of various deposits 
Candidates failing to secure one-half of the votes east—Elections 
Act, 1909 (Alta.) ch. .‘1, sec. 138 (4, 6), construction—Applien 
tion.]—Reference of certain questions of law by order of the 
Lieutenant Governor-in-Couneil, under the provisions of eh. 9
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(Alta.) 1908, <mitilled an Act for Expediting the Decision of 
Constitutional and other Legal (Questions.

(I. V. Pel ton, for the applicants.
H. //. Parler, K.C., for the Attorney-General.
The judgment of the Court was delivered by
Stvart, J.A.:—The matter arises out of the election in duly 

last of five members to the Legislative Assembly to represent 
at large the constituency of Edmonton. It is a question of the 
disposition of the various deposits made by a number of candi
dates who failed to secure one-half of the votes cast for any of 
the elected candidates.

Section 198 of the Elections Act, 1909. (Alta.), eh. 9, sub
sections 4 and (i read as follows:—

“ (4) The sum so deposited by any candidate shall be returned 
to him in the event of his being elected or of his obtaining a 
number of votes at least equal to one-half the number of votes 
polled in favor of the candidate elected as decided in the final 
count, or in the event of bis withdrawal as hereinafter provided 
within twenty-four hours after the nominations have closed.

(6) If such candidate has not obtained the number of votes 
in sub-section (4) hereof mentioned tin» said deposit shall lie 
transmitted by the returning officer to the clerk of the Executive 
Council and by him deposited to the credit of the general revenue 
fund of the province.”

It is obvious that these sections were drafted with the idea 
that only one candidate was to be elected from each eon- 

ney.
Dut this was not the case even when see. 198 was originally 

passed. In 1909 the Act respecting the Legislative Assembly 
by see. 2, eh. 2, provided that each of the electoral districts of 
Calgary and Edmonton should elect two members. In 1919, 
eh. 2, the two member system for the one constituency of Ed
monton was continued, but it was discontinued for Calgary. In 
1917, eb. 97, it was ‘ lined for Edmonton also. Then in
1921, eh. 5, the Act was again changed so as to give the one 
< ncy of Edmonton five members, that of Calgary, five
members, and that of Medicine Hat, two members.

Throughout all these changes, no change was in the
wording of sub-sections 4 and ti of see. 198 of the Elections Act 
above d. They continued to refer to “the candidate 
elected,” as if there were to be only one such.

The questions referred to us by the Lieutenaiit-Governor-in- 
Council are as follows :—1. Is section 198 (6) of the Alberta Elec
tions Act being eh. 9 of the Statutes of Alberta, 1909, applicable 
to the electoral division of Edmonton, having in view the pro-
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visions of sec. 2 of an Act respecting the Legislative Assembly of 
Alberta being eh. 2, Statutes of Alberta, 1ÎI0Î), as amended by 
ell. d7, Statutes of Alberta 1917, and see. 3G, eh. 5, Statutes of 
Alberta, 1921 1 2. If the said section is applicable to the said 
electoral division, in wliat manner in such an electoral division 
is the number of votes which must lie obtained by the defeated 
candidate in order to avoid forfeiture of bis deposit under sec
tion 138, sub-section G to lie determined ?

In my opinion, there is nothing in the Elections Act to indi
cate that the Legislature did not intend see. 138 to apply to 
every electoral district or division. The first three sub-sections 
certainly apply, and there is nothing saying that in any par
ticular ease the application of the section must stop with sub- 
see. 3. There is no excluding clause or section. Section 138 is 
obviously intended to be of general application. There cannot 
be the slightest doubt about that. It only remains, therefore, 
to enquire whether there is anything which makes it impossible 
upon a reasonable interpretation to apply sub-sees. 4 and G to the 
electoral district of Edmonton. The question is simply reduced 
to this, ('an the expression “the candidate elected,” be given 
any reasonable interpretation which will make it apply where 
there are five to lie elected. In my opinion it can. And it is the 
duty of the Court to give such an interpretation, rather than 

the statute say nothing, if the language used is reasonably 
capable of being so interpreted.

I think the use of the word “forfeiture” in connection with 
the matter is perhaps unfortunate. The Act simply says that a 
proper nomination must include the deposit of a certain sum of 
mone> with the returning officer. Then it declares what is to 
become of that sum. In certain contingencies, over which the 
candidate has not by any means absolute control, he is to get it 
bark. In other contingencies it is to go to the revenues of the 
province. Vsually a forfeiture is suffered when a person fails 
to do something that lie has obligated himself to do by covenant 
or agreement. A candidate does not agree to get himself elected.

If sub-section 4 cannot be interpreted so as to be applicable 
to such an election as took place in Edmonton then there is 
nothing to say that any defeated candidates are to get their 
deposits back at all. Possibly if sub-sec. 6 cannot be applied the 
money must remain with the returning officer but there would 
be nothing giving the candidate any right to reclaim it.

Furthermore, what would lie the position of all those candi 
dates who, though not elected, did obtain half as many votes ab
solue one of those who were elected ! If the section is not

4
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" 'able thru they too would lie without any right of re
claimer.

We must find an interpretation consonant with the spirit of the 
Act and the obvious intention of the Legislature and not im
possible to lie extracted front the words used.

There were five candidates elected, with votes as follows: 
McLennan 64110; Bowen 5711 ; Boyle 5)1110; lletferman 5)125, and 
Met'lung 5281. In my opinion, any one of these earn es 
comes within the meaning of the fill rase “the candidate elected.” 
Which one shall we choose for the purposes of the section ! It 
seems to me that it should he that one with whom the defeated 
candidates were in final competition. That is the principle upon 
which the section is based. There is supposed to he a contest 
between two rival candidates. If one does not get half as many 
votes as the other he does not get his money hack. Where there 
are five to he elected the real final rivalry and competition is be
tween the lowest of the highest five and all the others. So far as 
all the others are concerned “the candidate elected” is the one 
who heat them hut beat no one else; that is, the candidate elected 
who has the lowest number of votes of those elected.

I would, therefore, answer the first question in the affirmative 
and also say that the answer to the second question is sufficiently 
indicated by what 1 have already said.

IMVKKIAL M Mlir.lt To. v. CMCMKM * FLVBT.
Alberta Supreme Court, Harvey, C.J. December Hi, 1921.

CoNTK.unv* (§ Il K—)171 )—For sale ##/ lumber—Assignment 
of contract Ini /nmhasns—Failure to tale <i< livery—Sot ire— 
Waiver—Assignment iff agreement—Breach of contract—Dam- 
ayes.]—Action for damages for breach of contract.

S. IV. Field, K.C., for plaintiff.
(I. IV. Archibald, for defendant.
Hakvky, ('..I.:—On August 4, 191ÎI, the plaintiffs and defend

ants entered into an agreement for the purchase by the plaintiffs 
from the defendants of 200,000 feet of lumlier to be delivered 
at the defendants’ mill “from time to time and in such manner 
that the whole of such lumlier is received by them on or before 
November 15, 1010.”

The plaintiffs assigned the contract to the Frontier Lumber 
Co., and on September 17 notified the defendants. On October 
6 the defendants wrote to the Frontier Lumber Co., the fol
lowing letter :

“Referring to contract between Imp. Lumber Co. and denies 
& Fluct, ► beg to say that owing to risk of loss by fire or other
wise and the Imp. L. Co. failing to take delivery from time to
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time or make other arrangement», I have lieen compelled to dis
pose of the greater part of the lumlier mentioned in the contract. 
1 have, however, alwut 50,000 ft. more of it about ready for de
livery but judging by past performances it would la* very un
wise for me to hold same for them or cut any more of the con
tract before same has lieen removed. Heap. Yours. O. II. 
Fluet, rep. (Memes & Fluet.”

During October, the defendant sent messages to the Frontier 
Lumlier Co., and himself went to their offices and left word, as 
he says, “that they must get busy as soon as they roe 11.” A 
few days later McMillan, manager of the Frontier Lumlier (V. 
came to the mill and saw Fluet. Fluet's examination for dis
covery regarding this interview is as follows :—

“(j. And when he got there what did he say t
“A. Well, as I stated a while ago, they had not commenced 

delivery of the lumlier because they could not get teams; they 
said they would take it as soon as they could.

“Q. And what did you say? *
“A. 1 said all right.
“(j. So everything was lovely up to this interview with Me 

Millan? There had been n * "i time?
“A. No, no.”
This interview was apparently alsiut November 1.
On November 10, Fluet sent a load of lumber to the Frontier 

Lumlier Co., which was accepted. On the 12th and 14th he sent 
more loads, and on the 14th the Frontier Lumlier Co. sent their 
own teams and instructed defendants’ teams to stop and they 
continued to haul until December 24. on which date Fluet in 
formed the teamsters he would deliver no more lumlier.

Subsequently the Frontier Lumlier Co., reassigned the agree 
ment to the plaint iff, who now sue for damages for breach of 
contract.

The defendants argue that time was of the essence of the 
contract and that it was necessary owing to the character of their 
business that it should Is* so. I can see much force in this and 
would have little doubt that under the original agreement the 
provisions respecting time were intended to lie essential but 
I also have no doubt that the defendants, by their subsequent 
acts and conduct, waived the benefit of that and that in rouse 
quenee of that, time ceased to Is- of the essence of the contract 
and a reasonable notice would have lieen ncfcssary to restore 
its essentiality, which notice was never given.

The only difficulty I feel is as to whether the waiver should 
lie held to apply to more than the quantity of lumbar specified 
in the letter alsive set out. This point was not raised before

5
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me, and indeed the statement of defence denies the letter, and 
when confronted with it on cross-examination with a suggestion 
that it was a répudiation of the contract Fluet says he was 
prepared to manufacture as soon as the purchasers were ready 
to take delivery.

The evidence docs mit disclose how much lumlier was actually 
delivered, as it was agrml that if the plaintiffs were found 
entitled to damages there should lie a reference, hut the state
ment of claim alleges that 60,000 feet were delivered while the 
defence denies that only 60,000 feet were delivered. Under the 
circumstances 1 do not think 1 would In* justified in coming to 
the conclusion that the waiver of the lienetit of the time limit 
should he considered otherwise than a general one. When the 
purchasers started, and continued after No vein lier 15, to take 
delivery they certainly had no grounds as far as I can conclude 
from the evidence to believe that they would not receive the 
full quantity of Itimher called for hy the contract.

It is a little difficult to resist the conclusion that the increase 
in the price of lumlier was not an important factor.

On some of the questions of law involved, references may lie 
made to Tyers v. Hosedalc (1873), LH. 8 Kx. 305, and (1875), 
L.K. 10 Kx. 195. and to Panautsos v. Ha y mood lladley Corpn. of 
Sew York, 119171 2 K B. 478.

In the result 1 hold that the defendants’ refusal to deliver 
any more lumlier on Decemlier 24, constituted a breach of the 
contract, ami there will lie judgment for the plaintiffs with a 
reference to the Master to ascertain the amount of damages and 
re|Hirt. The scale of the iff's costs will lie determined
after the reference.

SMITH v. ÜILBKRT.
Alberta Supreme Court, Appellate Division, Hrott, CJ.. Stuart, Seek, 

Hyndman and Clarke, JJ.A. December 17, 1921.

Vendor and Purchaser (§ 1 (’—10)—Agreement for ex- 
change of /tan tin of land—So lille to mutt* and minerals upon 
one itarée!—Hr fere on to ascertain raine—Admission of evidence 
as to actual agreement—Confirmation of report—Dismissal of 
action—HighI of pun baser to repudiate contract on discovery 
the vendor has not title agreed to hr conveyed]—Appeal hy 
plaintiff from the judgment dismissing an action on an agree
ment for the exchange of two parcels of land. Affirmed. |See 
Annotation, 3 D.L.K. 795.]

Duncan Stuart, K.C., for appellant.
IV. T. D. Lath iceII, for respondent.
The judgment of the Court was delivered by
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Ap|i. 1)1 v.
Buck, J.A.t—This caw came on for hearing In-fore Sinmions. 

J., on May 11,1921. The action is one founded on an agreement 
for the exchange of two parcels of land. The formal judgment 
dated Octolter 2, 1921, first reciting that, it appearing on the 
trial that the plaintiff had not the title to the minca and minerals 
upon his land, a reference was directed to the Master to find 
and report upon their value and the Master having made his 
report on June 80, and the plaintiff having moved to confirm 
the report, ordered that the Master's report he confirmed and 
thereupon iaeed the plaintiff’s action. The plaintiff 
The defendant served a notice in the nature of a cross appeal, 
contending that the trial Judge erred in directing the reference 
at all and should have dismissed the plaintiff’s action on proof 
of lack of title, and that the Judge erred in refusing to admit 
further evidence on the defendant’s lichalf of the actual agree
ment alleged to have been made lietwecn the partii-a (sie) should 
he varied anil that the defendants should lie allowed to submit 
evidence that the written memorandum relied upon by the plain
tiff set out in the pleadings is not the complete agreement lie- 
tween the parties and should lie allowed to submit evidence to 
prove the allegi-il complete agreement.

The agreement bet were the parties was as followa:—
“Calgary, Sept. 18th, 1920.

I, Charles Thomas Gilliert and Jessie Gifhert of Calgary. Al- 
lierta, hereby agree to exchange our brick terrace situated on 
the corner of 18th Ave. and 9th St. West, valued at $85,000. 
with a loan of practically $20,000 and house No. 720-15th Ave. 
West, valued at $8,000, with a loan of $8,500—with E. 1>. 
Smith of Calgary for his land deserilied as—all sect. 85-85-28- 
W4th with a loan of $9,000—also, the S.W. 1t-8-26-28 W4th 
with a loan of $4.4tNI the land valued at $60 per acre all adjust 
ments to Is- made to date ami searches on Monday, Sept.
20. 1920. and all papers concluded by 20 «lavs later.

Hotli parties agree to pay the Cal. Realty Co., Lt«l., 2|/y#, 
comm, on their respective properties 
Witness:—

r b Mu
C. T. Gilbert. (Seal).
J«»ssie Gilliert.

I hereby agree to the hIkivc agreement, price ami terms signed 
by Mr. ami Mrs. Gilliert.
Witness :—

C. B. Miinro.
K. Delaticld Smith. (Heal).

The plaintiff, in his statement of claim, puts it that the de-
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fondant ’s land was valued at $. 1.000, against whieh there were 
stated to In* mortgages amounting to alsmt $2:1,500 (leaving 
a halanee of value of alsmt $19,500); and that the plaintiffs 
land was valued at $48,000, against whieh there were mortgages 
amounting to alsmt $1J,400 (leaving a halanee of value of about 
$.‘14,600) ; whieh would leave a halanee of purehase money owing 
by the defendants to the plaintiff of alsmt $15,100, and allege 
that the halanee in favour of either party was (by the terms of 
the agreement ) to Is* adjusted as of the date of the agreement 
and the transactions fully completed within 20 days later. He 
i speeitie performance and an account of the encumbrances 
and an order that the defendants pay the net differences in 
value of the properties after all allowances for interest, insur
ance and taxes. &e., have lieen made. The defence is siilistan- 
tiallv, and so far as relied upon at the trial, that the memorandum 
of agreement was not complete as a matter of law ami “did 
not in fact contain all the terms of the agreement between the 
parties; that the Statute of Frauds was not complied with ; that 
the plaintiff was ii ‘ > to show title for the reason that there 
are reservations from the title of the plaintiff as drseril»ed in 
his certificates of title, which are not mentioned in the memo
randum of agm-ment ; and the defence continues: “the de
fendant Charles Thomas tlilbert hereby repudiates the said 
agreement so far as made."

At the trial the plaintiff proved the execution of the agree
ment, the refusal of the defendants to carry it out and a formal 
demand on the defendants by letter of the | " iff’s solicitor 
to fulfill the agreement. That closed the plaintiff’s ease.

The defendants then tendered evidence to shew that the memo
randum of agreement did not contain all the terms of the real 
agreement between the parties, but the trial Judge “refused 
to hear any evidence to vary or add to the written agreement, 
and held that the said agreement was complete in itself and 
enforceable." The plaintiff by his counsel, however, stated his 
willingness to accept the terms of any concluded oral agree
ment lietween the parties as part of the contract but disputes 
the statement of the defendants that the parties had agreed, 
when signing the contract, to leave certain terms open for future 
discussion.

The defendants then proved (and this was not contested by 
the plaintiff) that the plaintiff's title did not include the right 
to mines and minerals thereon and certain other reservations or 
exceptions. These latter seem to la* as follows:—(1 ) Exceptions 
of two roadways. (2) Reservations of rights of expropriation 
in favour of the (W.R. for railways, irrigation canals, ditches,

Alta.
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reservoir* or works under the Irrigation Act without paying 
compensation except in some eases to a very limited extent.

At the conclusion of the evidence the trial Judge made an 
order (May 11, 1021), referring it to the Master to enquire 
and report upon: (1) the amount of the encumbrances, (2) the 
taxes, (3) the insurance, (4) the rents and profits of each pro
perty. &e., (5) the value of the right to mines and minerals re
served to the <\1\R. in the plaintiff's title and the value of 
any reservations in the defendant's title and the damages oc
casioned by any restrictions upon such titles.

The Master made his report on June !I0. By consent it was 
confined for the time lieing to the question whether or not coal 
might Is* found on the plaintiff’s land, and its value.

He concluded his report in these words :—f>. No practical test 
has !>ecn made, consequently the question of whether or not coal 
may he found under the land in question at or near a depth of 
.">00 feet, to my mind, is purely a guess. 6. I doubt very much 
if any thing at all could lx* obtained for the coal rights, if any 
person tried to sell them, hut on the chance of coal found
in commercial quantities at a depth of not more that f>00 feet, 
in my opinion, the value should lie placed at not more than >M 
per acre.

As already stated, upon the |i iff's motion to confirm this
report, the same Judge confirmed it hut dismissed the plaintiff’s 
action.

Having set out the facts, I have, at this point, conic to the 
conclusion that the Judge was right in dismissing the plaintiff's 
action.

Some question was raised during the argument as to whether 
or not, in order to take adv# of his grounds of defence,
the defendant ought not to have appealed from the order made 
by the Judge at the conclusion of the trial directing the refer
ence ; hut I think that by that order the Judge was not intending 
to deal with the matters of defence finally, hut was endeavouring 
to ascertain the facts relating to the matters referred, with tin- 
view of dealing once for all with all the points in between
the parties and, in fact, the formal order does not purport fo 
decide any of the issues. If this is the right view, there was 
no necessity for the notice by way of cross appeal ; for a re
spondent is entitled to rely ii|h>ii any grounds appearing in tin- 
ease to sustain judgment. If this view is incorrect, this Court 
has a right to give leave for the cross appeal, and if necessary 
such leave should, I think, Ik- given and Ik- treated as given.

In my opinion, this appeal can In- disposed of by the applica
tion of the law as declared by this Court in Innia v. Costello
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(1917), SS D.L.R. 602, 11 Alta. L.R. 109, a ease which, 
while «ouïe limitations of the general rule there laid down 
have been admitted in exceptional canes, e.g., 1‘mjh v. Knott 
(1917), 26 D.L.R. 52, 12 Alta. L.R. 299, has been consistently 
approved by this Court, and is applicable to the facts of this 
case. In that ease it was decided that a purchaser who discovers 
that his vendor has not the title which lie agreed to convey ami 
has no right to demand it from any third person may, if he 
acts promptly, repudiate the contract and demand hack and 
recover in the Court the money lie has paid.

The holding was to the same effect in Cniversal Land Security 
Co. v. Jackson (1917), 22 D.L.R. 764. 11 Alta. L.R. 4H2, with 
the addition that, as had been prev y held, the purchaser's 
repudiation can be made effectively by his statement of defence.

I refer also to Christit v. Tailor (1914 ), 15 D.L.R. 614, which 
was affirmed on appeal but not reported.

In the foregoing view it is unn-ressary to discuss the Master’s 
report or the other questions raised.

I would, therefore, dismiss the plaintiff's appeal with costs, 
leaving the action dismissed with costs.

Appeal dismissed.

AIU MS v. ADA MM.
Alberta Supreme Court. Appellate Division, Scott, CJ„ Stuart and

Garnishment (§ III—61)—Issue of garnishee summons— 
Affidavit—Requirements—Rule 648 Alta.—Iirounds of belief 
—Construction.)—Appeal from Harvey, C.J., affirming an order 
of a master setting aside a garnishee summons. Reversed.

•/. S. Mavor, for appellant.
IV. ,/. OWeaill, for respondent.
The judgment of the Court was delivered by
Beck, J.A. :—This is an appeal from Harvey, C.J., affirming 

an order of Master Clarrv, setting aside a garnishee summons.
The ground of these decisions is that the affidavit upon which 

the garnishee summons was issued fails to comply with the re
nt' rule 648 insofar as it requires that the affidavit 

should “state to the best of the deponents' information and 
belief that the proposed garnishee (naming him) is 
to such defendant or judgment debtor and is within Alberta and 
giving the grounds of such information and belief.” The affi
davit, in this respect, reads as follows :—

“To the l>ost of my information and belief A. A. McGregor 
is indebted to the said defendant and is within Alberta. 1 so 
lielieve for the following reasons: 1 am informed that the said 

46—62 a. !.. h.
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A. A. McGregor did aell certain goods and chattel* or livestock 
belonging to the said defendant and has received and still has 
in his possession the monies received from such sale.”

The Chief Justice says:—
It is apparent that this docs not pur|>ort to give anything 

more than the grounds of lielief, and if ‘grounds of information 
and lielief’ means more than ‘grounds of belief' it does not 
fulfil the requirement* even if, which may lie questioned, it 
sufficiently gives the grounds of lielief. Belief founded on in
formation is of couru* grounded on the information if the mind 
accepts it as trustworthy. The information alone, therefore, 
is not the whole ground of the belief, but there must Is* coupled 
with it the mind's approval of its trustworthiness. This in
volves, of course, the personality of the informant ami perhaps, 
at least, at times, some other elements e.g. the defendant’s knowl
edge of him, the probabilities or improbabilities of the state
ments. &c. One can quite sin* that the word ‘grounds’ is not 
entirely apt as applying to ‘information’ and though the ex
pression ‘information and lielief’ is very commonly used it is 
somewhat difficult to form a single concept including Imtli 
ideas.”

Our rule 416 reads:—
“Affidavits shall Is* confined to tin* statement of facts within 

the knowledge of the deponent, hut, on interlocutory motions. 
statements as io his belief with the grounds thereof may be 
admitted.**

The corresponding English rule 523 and Ontario rule 293 
each contain the words italicised.

Both Judges ami annotators in referring to the rule almost 
invariably substitute for the single word “belief" tin* compound 
expression “information and lielief” as its exact equivalent. 
The Annual Practice, 1922, p. 662. annotating tin* word»: “State 
inenta as to his lielief” has these expressions: “Evidence on 
information and lielief**; “the grounds of his information and 
lielief”; “affidavit of information ami belief.”

Jessel, M. H., in Ifuartz Hill Con II.M. Ce». v. brail (1882 
20 Ch. I). 501, at p. 508; “Where an affidavit is made upon 
information and lielief the rules of the Court require that tic 
deponent should state wlmt are the grounds of his in format ion 
and belief.*’

( bitty’s Forms, 14th ed., p. 847 : “Affidavits as to information 
and belief, not stating the source thereof, arc inadmissible.”

Lord Alvcrstone, C.J., in Ile J. L. Young Mfg. ('o. |1900], 2 
Ch. I). 753, at p. 754, 69 LJ. (Ch.) 868, 29 W.K. 116: “Stab 
incuts on their ‘information and lielief' without saying what
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their source of information and belief is.” Rigby. L.J., at p. 
755: “When a makes a statement on bis information
and belief lie must state the ground of that information and 
belief.”

Form 25. app. II. to the Knglish Riilea (1922. p. 1549) : “Affi
davit in support of garnishee order” is, in Annual Practice, 
noted : “An affidavit of information and belief is insufficient 
unless it states the grounds on which the information and belief 
are based.”

It is then common where referring to the words of the rule 
“belief with the grounds thereof”’ to use as an equivalent: 
“Information and belief with the grounds (or source) of the 
information and belief.”

In Vi null v. Df/'fixx. 118921 AC. 90, Cl L.J. (Q.ll.) 507, the 
Court was considering the Knglish rule as to attachment of debts 
(rule 622). The rule requires “an affidavit by the judgment 
creditor or his solicitor stating that judgment has been recovered : 
that it is still unsatisfied, and to what amount ; and that any 
other person is indebted to such debtor and is within the juris
diction.” Lord Ilalsburv says (and the other Lords agree) i—

“It is obvious that if you were to give effect to those words 
by requiring that lie must swear to such a matter as being one 
within his own personal cognizance, and to establish the debt 
upon that affidavit, in not one in a hundred eases certainly would 
a person be able to swear in the sense that he could swear to a 
matter within his own personal knowledge. Therefore, I do 
not think that the Legislature can have meant that a person 
should be able to swear upon his own personal knowledge in 
the sense that he would be required to do if he were called upon 
to give evidence in the trial of the cause in which the debt had 
to be proved.”

The Court consequently held, notwithstanding the positive 
words of the rule, that an affidavit of the solicitor for the judg
ment creditor stating that he had been informed by the manager 
of the defendant y and truly Itelieved that the garnishee
was indebted to the defendant and was sufficient.

This ease, I think, shows that the rules of Court not
to be interpreted with great strictness and that the purpose of 
the rule is a thing proper to be deduced.

Under our rule with reference to the affidavit required to 
obtain a garnishee sunn, mis, it seems evident that it was not 
intended to restrict the rig.it of attachment to eases where the 
dt nt could speak only on the information given him by 
someone else as to the indebtedness of the proposed garnishee. 
Quite conceivably there may be eases in which the deponent
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really knows of his own knowledge, or has good reason to believe 
from seeing eertain aets of the proposed garnishee, that he is 
indebted to the judgment debtor. If the deponent, in order to 
eoniply with the terms of the rule in sueh eases, must use those 
terms, then the word “information” must In* intended to inelude 
the ease of the mind of the deponent being informed in some 
other way than by the statement of » !*r person. The terms
of the rule, therefore, do not necessitate the statement that the 
deponent is informed by a person named.

I think it can reasonably be inferred that the purpose of the 
eliange in wording our rule from that of the Kn rule on 
which it is and (by subjoined reference i
based, was, inasmuch as there is not under our practice, as there 
is in Kngland, the intervention of a .1 udge to consider the affi- 
davit, to ensure that indebtedness by a proposed garnishee is 
not sworn to upon a mere guess but upon some reasonable 
grounds of lielief.

Taking this as the object of the part of the rule under con
sideration, and taking what may la* called the use of
“information and belief” as equivalent to “lielief” simply,
I would hold that the affidavit > „ complies with the rule
in that respect.

Words in statutory provisions, in fact in all eases, are ordin
arily to be given a meaning not so much in a strict etymological 
propriety of language but rather in their popular sense. Real’s 
Cardinal Rules, 2nd ed., p. 318.

My conclusion is in accord with the decision of Walsh, J„ in 
(iamiara v. Davison, 11919] 3 W.W.R. !)16, with which I entirely 
agree.

The other objection to the affidavit is also sufficiently met by 
what I have said.

It was also urged that Vie affidavit upon which the garnishee 
summons was issued shewed on its face that the debt intended 
to be attached was one owing by the garnishee McGregor, not 
to the firm but to one member of the firm only, namely Peter 
Janet, and that that being so the debt as a matter of law was 
not attachable. The fact is so but the conclusion urged does 
not follow. The defendants are four in number—the firm as 
such and each of the three members. Peter Janet is one of the 
defendants. It requires no discussion to make it clear that, the 
action being against him, a debt due to him individually can la
the subject of a garnishee summons. Had the firm of which 
Peter Janet was one of the partners been the sole defendant, 
and the debt sought to be garnisheed was shewn on the affidavit 
founding the garnishee summons to lie owing to one of the
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members of the firm, in my opinion such a délit would lie 
even under a garniNhee numinous issued before judg

ment for the reasons given by llarvev, C.J., in Xohrcn v. Aaini 
and Markham, (1910) 3 Alta. L.R. 310.

In my opinion, therefore, the appeal should he allowed with 
costs, and orders of the learned Judge and of the Master should 
Iwth he set aside with costs.

Appeal alia aril.

Alla.
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tors and appointment of others Powers of Provincial
Government ............................................................................. 465

Pulp and paper company—Power in charter to purchase and 
hold lands Implied power to sell ................................... 183

CONDITIONAL SALES— 
See Sales.
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CONSTITUTIONAL LAW—
Intoxicating Liquors—Provincial Referendum—Prohibition— 

Canada Teni|>erance Act (1919), 2nd Sens., ch. 8 — Ir
regularities—Curative Act, 1921 (Can.), ch. 20—Operation
—Validity ..................................................................................... 62

Provincial railway—Lease and control by Dominion—B.N.A.
Act, sec. 92 (10c)—Transfer to Dominion—Work for the 
general advantage of Canada—Express declaration neces-

.......................................  IM
Succession Duty Act (Que.) — Vitra vires as being indirect 

taxation—Curative Act—Application—Appeal pending— 
Meaning of—Pleading infirmity of statute .......................... 515

CONTRACTS—
Ah evidenced by certain letters and documents—Lease of land 

—Formal agreement prepared and signed by one party
only—Evidence of agreement—Parties not ad idem .........  640

Construction—Period of sixty days or more—Meaning of.... 656 
Construction— Refusal of architect to give progress certificates 

—Notice by contractor refusing to complete unless con
tract altered—Notice by owner terminating contract—Com
pletion of building by owner—Right of contractor to pay
ment on a quantum meruit .................................................... 419

For purchase of stock of company—Construction—Evidence.. 186 
For sale of lumber—Assignment of contract by purchasers— 

Failure to take delivery—Notice—Waiver—Assignment of
agreement—Breach of contract—Damages .......................... 715

Lease of butcher shop—Interest in lands—Necessity of writing 481 
Prospecting trip—Hiring of ship's captain—Use of employer’s 

servants in locating claims—Right of employer to claims
located ..................................................................................... 445

Sale of land—Secret profit on sale—Rescission on account of 
fraud—Property sub-divided and substantial interest given 
to government—Mortgage for purchase price—Foreclosure

Rights and liabilities of pai l les ......................
To work farm—Special clauses—Construction ........................  561

COSTS—
Action for foreclosure or sale—Plaintiff asking for personal 

Judgment -Costs not limited to such as would have been
Incurred in action on the covenant .................................... 692

Appeal book — Respondent insisting on irrelevant evidence 
being included—Right of appellant to costs incurred al
though unsuccessful on appeal—Rule 872c ........................  352

Scale of taxation on appeal—Amount awarded and not amount 
claimed—County Courts Act, R.S.B.C. 1911, ch. 53, sec. 116. 303

COURTS—
Delegation of powers of—Absentee Act, 1920 (Ont.), ch. 36- 

Lunacy Act, R.S.O. 1914, ch. 68—Official referee—Validity
of order—Right of Court to hear action ............................ 428

District Courts—Alberta—Jurisdiction .......................................  403
Hospital—Establishment of—Union Hospital Act, R.S.S. 1920, 

ch. 213—Poll taken on scheme—Motion in nature of quo
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COURTS—Continued.
warranto to have poll declared invalid — Controverted 
Municipal Election Act. R.S.S. 1920, ch. 91—Jurisdiction
of District Judge—Prohibition .............................................. 704

Jurisdiction — Circuit Court (Que.) — Municipal Taxes—
Finality of decision ................................................................... 562

Jurisdiction—Hearing of appeal—Review of Registrar’s certi
ficate .............................................................................................. 199

Jurisdiction of district—Action commenced in one district— 
Whole cause of action not arising in that district—De
fendant residing in another—Sec. 29 of the District Courts 
Act. R.S.S. 1920, ch. 40—Sec. 35 of the King's Bench Act.
R.S.S. 1920, ch. 29—Construction .......................................... 662

Jurisdiction of Exchequer Court of Canada sitting as an 
Admiralty Court—Maritime Law of England—Bill of sale 
of ship—Bad faith Setting aside—Conclusiveness of 
entry in register of shipping as to sale .............................. 115

CRIMINAL LAW—
Charge before Magistrate— Option of accused to be tried before 

Court of King's Bench—Attorney-General requiring trial 
by jury—Right of accused on day of trial to ask for ad
journment in order that he may change his election ___ 166

Former jeopardy—What constitutes an acquittal ...................... 503
Part XVIII. Criminal Code—Election us to trial by Judge— 

Amendment of charge by Judge during hearing—Right of
accused to elect as to amended charge .................................. 462

Sale of grain—Future delivery—Intention of making actual 
delivery—Validity—Grim. Code sec. 231 ................................ 431

CROWN—
Government railway—Liability as common carrier—Failure 

of goods shipped to reach destination — Damages —
Measure of—Exchequer Court Act, sec. 20 .......................... 324

Liability in damages for loss occasioned by delay in accepting 
tender for public building .......................................................... 390

CURRENCY—
Agreement for sale and purchase of land—Payments to be 

made in Chicago—Agreement not stating whether pay
ments to be made in Canadian or United States currency— 
Payments to be made in country where money is made 
payable ..........................................................................................  703

DAMAGES—
Erection of building—Angle iron of great weight falling and 

striking child—Death of child—Negligence of contractor— 
Liability of contractor and owner—Evidence—‘'Res ipsa
loquitur”—Measure of compensation .......................................  696

Measure of, breach of contract ..................................................... 199
Sale of goods—Passing of property—Refusal of purchaser to 

take delivery—Deterioration—Re-sale—Inevitable loss—
Liability for ..................................................................................  397

Sale of horses—Failure to deliver—Measure of compensation— 
Payment of poundage fees — Time spent by purchaser 
looking for strays—Inability to sell those delivered___ 707
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DEPORTATION—
Order for under Immigration Act—Order to shew ground for 

exclusion—Defective order not in compliance with Act— 
Discharge of immigrant—Cun. Stats. 1910, eh. 27, secs.
S* Ml tS ...................................................... MS

DISORDERLY HOUSE—
Evidence as to ....................................................................................  396

DIVORCE AND SEPARATION—
Alimony—Costs—Right of wife to. who brings case to trial 

without applying for ....................................................................  205

DIVORCE IN CANADA. LAW OF—
Annotation .......................................................................................... 1

ELECTIONS—
Ballots, method of marking—Distinguishing marks—Suffi

ciency of to invalidate vote—Sask. Election Act. R.S.S.
i eh. .........................................................................

Disposition of various deposits—Candidates failing to secure 
one-half of the votes cast—Elections Act, 1909 (Alta.), ch.
3. sec. 138 (4. 6), construction—Application ...................... 712

New Brunswick Election Act, 1916 Stats., ch. 15. sec. 69- - 
Directory only—Non-observance of section by sheriff—In
justice to electors in setting elections aside............................ 98

EVIDENCE—
Action for divorce—Testimony of witness relied on by trial

Judge not supporting finding—Appeal—Reversal .............. 581
Common bawdy house*- Conviction for keeping and maintain

ing—Room in hotel occupied for one night—Evidence—
Confession—Admissibility of .................................................... 363

Disorderly house—Keeper of—Admissions—Threats or pro
mises by police officer — Admissibility — Criminal Code
sec. 22S ............................................................................................  413

Disorderly house—Keeping for purposes of prostitution—Acts
of fornication—Criminal Code secs. 225, 228 ...................... 395

Offence of aiding and abetting club in keeping common gaming
house (Annotation) ....................................................................  158

Weight of—Number of witnesses—Credibility ..........................  454

EXCHEQUER COURT—
Jurisdiction of, sitting as a Court of Admiralty.......................... 145

EXECUTORS AND ADMINISTRATORS—
Letters of administration issued in United States—Application 

to Surrogate Court to reseal—Refusal—Insufficiency of . 
bond—Surrogate Courts Act, R.S.S. 1920, ch. 41—Con
struction ......................................................................................  687

EXPROPRIATION—
Completion of building after date of expropriation—Expro

priation known to owner—Right to compensation ........... 300
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FIRES—
Roots piled on breaking—Set fire to by child—Negligence of 

owner—Prairie Fires Ordinance V.O.N.W.T., 1898, ch. 87— 
Application—Liability .............................................................. 641

FIXTURES—
Counters—Leases of property without mentioning fixtures— 

Subsequent conveyance without any reservation as to— 
Removal of by vendor—Right of purchaser to recover.... 653

FORGERY—
Sale of land—Forgery of transfer—Mortgage of land pur

chased—Foreclosure proceedings—Mortgagee becoming 
registered owner—Evidence—Delay in bringing action .. 691

FRAUD AND DECEIT—
Contract to purchase land—Bribery of third person to induce 

acceptance of worthless securities—Rescission ................. 139

Exchange of real estate—Fraudulent misrepresentation as to 
value -Finding of trial Judge Question of fact Conflict
ing opinions—Appeal ..............................................................  317

GAME LAWS—
Hunting deer by means of jack light—Possession of, as evi

dence of guilt .........................................................................  411

GAMING—
Keeping common gaming house—Setting aside part of stakes 

in poker games to compensate proprietor for refreshments 
supplied—Purpose of “banker” in game to aid in main
taining gaming house—Liability as an aider and abettor— 
Criin. Code secs 69, 226, 228 ................................................... 156

Offence of aiding and abetting club in keeping common gam
ing house (Annotation) ........................................................  158

GARNISHMENT -
Corporation—Order to authorise officer to produce books— 

Default—Order condemning to pay personally the amount 
—Attachment after judgment—C.P. 363, 690 ....................  34 *.

Issue of garnishee summons—Affidavit—Requirements—Rule 
648, Alta.—Grounds of belief—Construction ....................  721

GIFT—
Made during an engagement of marriage—Conditional—Res

cission of promise—Gift made absolute on termination of 
engagement — Conflicting evidence — .Findings of trial 
Judge—Interference with finding by Appellate Court ___638

HABEAS CORPUS—
Non-criminal matter—Discharge refused by Court of King's 

Bench—Jurisdiction of Appeal Division to hear appeal .. 223
HIGHWAYS—

Location — Ownership of strip of land between fence and 
boundary of road—Allowance claimed by municipality— 
Dedication—Survey under Surveys Act—Sec. 478 of Muni
cipal Act not applicable—Binding effect of survey .........  356
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INSURANCE—
Assignment of Insurance policy—Misrepresentation as to pur

pose for which it is to be used—Nature of instrument not
misrepresented—Validity of assignment ..............................  266

Insurance of motor car—Construction of policy—Cause of
damage not covered by ..............................................................  596

Warranties and representations—Construction of particular 
clause—Misrepresentation—Full disclosure to agent—Lia
bility of insurance company ..................................................  587

INTERPLEADER—
Automobile seized by sheriff for husband's debt—Wife claim

ing— Evidence— Prima facie case that purchased with 
wife's money—Shifting onus—Failure to attack success
fully ................................................................................................  660

INTOXICATING LIQUORS—
Conviction by Magistrate—No evidence to warrant—Jurisdic

tion of Court of King's Bench to quash—Certiorari .... 325 
New Brunswick Intoxicating Liquor Act — Prosecution of 

holder of beer license for keeping liquor for sale—First
offence—Proper penalty ............................................................. 126

Provincial referendum- Prohibition—Canada Temperance Act 
(1919)—Irregularities—Curative Act (1921)—Operation 
Validity ............................................................................................. 62

JUDGMENT—
By default—Small sum paid into Court as result of garnishee 

proceedings—Land advertised for sale under execution— 
Mortgage given to secure debt—Clause in mortgage that 
on default being made in payments, judgment creditor 
could sell under execution—Default made in payments— 
Application to confirm sale failing because execution 
issued more than six years after entry of judgment-
statute of Limitations—Acknowledgment ..........................  647

Motion to vary—Jurisdiction of trial Judge—Practice.............. 58
Right to correct or vary judgment after same pronounced— 

Practice in Exchequer Court of Canada (Annotation) .... 59

LAND TITLES—
Caveat—Registered by registrar cx mcro molu—Requisites of

—Does not lapse under sec. 69 ................................................... 282
Lease for period of two years with option of renewal for 

further period of two years—Registration under Land 
Titles Act, R.6.S., ch. 67, sec. 92—Petition under sec. 158.. 306

LANDLORD AND TENANT—
Assignment of grazing lease—Consent of Crown necessary— 

Consent not obtained before tender of assignment—Action
to recover consideration—Action premature ...................... 317

Lease of farm—Covenant as to ploughing—Verbal agreement 
to disc instead of ploughing—Term as to termination of 
lease—Lease terminated by landlord—Recovery by land
lord of value of ploughing — Construction of lease— 
Evidence ..........................................................................................  685
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LANDLORD AND TENANT—Continued.
“Leased premises"—Meaning of—Bankruptcy Act, 1921, ch. 

17, sec. 41—Construction of—Landlord and Tenant Act, 
R.S.B.C. 1911, ch. 126—Construction—Writ of possession— 
Termination of tenancy before trustee entered into pos
session—Rights and liabilities ........................................................ 650

LIBEL ANI) SLANDER—
Letter claiming wages—Letter in return containing alleged 

libel—Privilege—Malice—New trial—Res judicata ...............  566

MASTER AND SERVANT—
Action for damages for death of husband -Workmen’s com

pensation Act, 1918 (Alta.), ch. 5—Decision by Workmen's 
Compensation Board that employment was within the 
scope of the Act—Right to recover in action—Application 
made to Board without notice to plaintiff—Conclusive
ness of finding of Board—Find! g of Court that deceased
not within scope of the Act ............................................................ 632

Agreement for services—Maximum and minimum rate agreed 
upon—No agreement as to definite rate—Right of servant
to be paid a fair wage within limits agreed upon.................... 2S0

Boiler foreman—Leaky plug in engine—Request to investigate 
—Blowing out of plug—Injuries- Evidence—Contributory 
negligence—Questions for jury—Liability of company .. 666 

Damages—Excessiveness—Trial of action—Answers by jury
not clear—Submission of further questions by judge........... 387

Hire of skilled workman to put separator in order—Compensa
tion-Counterclaim for damages—Negligence and lack of 
skill in putting in order—Negligence and lack of skill in
operation ................................................................................................ 659

Injury to railway employee—Negligence of company—Evidence 
as to—Failure to place flag on car being oiled—Duty of
workman to place—Liability .................... '.................................. 688

Junior clerk in bank—Instructions to carry loaded revolvei— 
Instructions to return revolver to vault when not using 
as instructed—Revolver taken home at night by clerk—
Play mate shot and killed while playing in evening—
Liability of bank ................................................................................  159

Prospecting trip—Hiring of ship’s captain for trip—No special
agreement as to locating claims—Knowledge of purpose 
of trip—Use of employer's servants in locating claims— 
Employer entitled to beneficial interest in claims located. 445 

Workmen’s Compensation Act (Ont.)—Injury in course of em
ployment—Claim made for compensation to Workmen’s 
Board—Acceptance of periodical payments—Action in 
own name against tort-feasor—Permission of Board not
obtained—Rights of parties ............................................................  534

MECHANICS’ LIENS—
Wrong date as to when last materials furnished—Lien not 

Had within SO days Validity of lien ks s. 19M, ch. lie, 
secs. 22, 19 and 23—Construction ............................................... 458

MINES AND MINERALS—
Taxation of minerals and mineral lands in organised muni

cipalities of Ontario ( Annotation) ........................
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MISTAKE—
Sale of land—Acceptance of title—Possession—Rescission on

ground of mutual mistake ................................................ |M

MONEY IN COURT—
Garnishment—Payment into Court by garnishee—Assignment 

of debt due by garnishee—Consent of solicitor to payment 
out—Setting aside of garnishee summons—Order for pay
ment to claimants ........................................................................  689

MORTGAGE—
Of hotel property—Property also within class contemplated 

by sec. 2 (3) of the Homesteads Act. R.S.S. 1920. cli. 69— 
Failure to comply with Act in not being signed by wife—
No affidavit or evider «• that no wife—Validity of mortgage
—Foreclosure personal judgment against mortgagor .... 701

Priority—Registration—Assignment—Subrogation ................  257
Sale under power of sale in—Right of mortgagee to bid— 

Restrictions ..................................................................................  592

NEGLIGENCE—
Automol lie—Driver cutting corner in turning from one street 

into another—Other driver on right side of street—Breach
of statute—Collision—Liability ............................................... 509

An automobile on highway—Injury to cow being driven along 
highway—Rules of the road—Degree of care required— 
Rights and liabilities of parties ............................................... 635

NEW TRIAL—
Conflicting and ambiguous answers given by jury—Question

i doubt .................................................................................. • ; 7 * i
Crimi I trial—Question of identity of accused—Omission of 

Judge in charging jury—No substantial wrong or mis- 
irriage ........................................................................................  308

PA hJS—

Vction against committee of absentee for deb', contracted by 
absentee—Absentee not made a party—Absentee Act, 1920 
(Ont), i h. SC Lunacy Act, R.8.O. 1914, ch. 68 Rule n?— 
Application ................................................................... Il’T

PARTNERSHIP—
Action for account between—Auditor ordered to take accounts 

—Judgment for amount found due—Sask. Supreme Court 
Rules 333. 334—Appeal—Setting Aside Judgment ..............  220

PATENTS—
Application for—Treaty of Peace (Germany). April 14. 1920- 

Extension of time—Application to secs. 7 and 8 of Patent 
Act ................................................................................................... 450

PERJURY—
Assertion true in one sense and false in another—Necessary

evidence to convict ............................................................ 99
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PLEADINGS—
Application for final judgment under Order XIV., Rule 1. 

Supreme Court Rules of Nova Scotia—Affidavit statin*, 
that in plaintiff's opinion there is no defence—Sufficiency 
of—Affidavit not going to whole claim endorsed on the
writ ................................................................................................ 54*3

Defence and counterclaim—Reply—Issued joined—Counter
claim disclosing no cause of action—Notice of trial—Ap
plication to set aside—Dismissal of application—Appeal—
Nova Scotia Rules ........................................................................  651

Statute of Frauds as defence—Not specifically pleaded—Plain
tiff not taken by surprise — Amendment, so as to 
specifically set up ........................................................................  481

PRINCIPAL AND AGENT—
Owner of land listing it for sale with agent—Authority of 

agent to bring in signed agreements—Fraud of agent— 
Liability of owner—Purchaser assuming agent’s authority 
to receive deferred payments—Theft by agent—Liability
of purchaser to owner ..................................................................  559

Revocation of agent's authority—Third party dealing with 
agent six months after—Notice—Holding out—Right and 
liabilities of parties ..................................................................  505

PRODUCTION OF DOCUMENTS—
Solicitor's lien—Authorised trustee ..............................................  130

PUBLIC WORKS—
Contract — Public building — Tender — Acceptance — Delay

LOW Liability ...........................................................................
Government railway platform built according to custom— 

Latent defect—Breaking of rail supporting—Injury- 
Negligence—Damages—Liability of Crown .......................... 349

SALE—
Bills of Sale Ordinance (Alberta)—Sufficiency of delivery when

agreement not in writing .......................................................... 93
Of animals subject to lien—Registration of note in district 

in which animal is kept—Removal of animal to another 
district for purposes of pasturage—Failure of owner to 
comply with sec. 3 (2) of Conditional Sales Act—Failure 
of person removing to notify—Subsequent purchase by
person having notice of lien—Rights of purchaser.............. 129

Of Goods—Refusal to take delivery—Damages .......................... 397
Of horses at public auction—Warranty as to ages—Breach of 

warranty—Re-sale immediately by purchaser at advanced 
price—No damage flowing from breach—Right to recover
purchase price ..............................................................................  541

Of separator and tractor—Warranty—Breach—Return of 
tractor—Damages—Amount ......................................................  694

SOLICITORS—
Right of authorised trustee to production of documents which 

are subject to a lien of the debtor's solicitor...................... 130
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SPECIFIC PERFORMANCE—
Contract for sale of property—Delivery of part of crop as part 

of agreement — Value of crop easily ascertainable
Adequate compensation in damages ...................................... 344

Lease of real and personal property of company—Option to 
purchase — Agreement to convey one-quarter interest if 
option exercised — Option not formally exercised but 
enough stock acquired to control ..........................................  4S4

STATED CASE—
By Justice of the Peace — Necessity of stating grounds on 

which proceeding is questioned — Criminal Code secs.
761, 676 ............................................................................................  299

STATUTES—
Farm Implement Act, R.S.S. 1920, eh. 128—Construction—Ten

days’ trial—Eight days’ notice—Meaning of ......................  495
The Municipal Act Amendment Act, construction of—Impera

tive in its terms ............................................................................................ 24s
Railway Act, 1919 (Can.), ch. 68, sec. 386—“Lands,” Meaning 

of ..................................................................................................... 497

SUMMARY CONVICTIONS—
Theft from railway car—Value of goods stolen not over $10— 

Charge laid under sec. 386 of Crim. Code—Jurisdiction of 
Magistrate to try summarily—Jurisdiction if charge laid 
under sec. 384 ..............................................................................  410

TAXES—
Assessment Act, R.S.O. 1914, ch. 195, sec. 40, sub-secs. 4— 

Description of property—“Concentrators"—Meaning of .. 619 
Head office of business In Toronto, branch office in Edmonton 

—Branch office supplying outside branches—No profits on
transfer—Income—Assessment ..............................................  176

Mines and minerals—On what valuation of minerals based — 
Assessment Act, R.S.O. 1914, ch. 196, sec. 40, sub-secs. 6 
and 7—Operation—Liability of mining business for bus!
ness tax ........................................................................................... 619

Quebec Succession Duty Act—Situs of property—Direct taxa
tion within the province—B.N.A. Act, sec. 92 ......................  515

Sale of land for charter of City of Sydney. N.S., regarding— 
Irregularities in proceedings leading up to sale—Cura
tive sections—Description of land in deed insufficient—
ValMttf af lift'd .......................................................................  IS4

Taxation of minerals and mineral lands in organised muni
cipalities of Ontario (Annotation) ......................................  625

THEFT—
From railway car—Value of goods—Charge laid under sec.

386 of Code—Jurisdiction of Magistrate ..............................  470

TRIAL—
Master and servant—Injury—Negligence—Answers by jury to 

questions submitted not sufficiently clear—Right of trial 
Judge to ask for further explanation—Right to submit 
further questions ..........................................................................  387
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VENDOR AND PURCHASER -
Acceptance of title—Possession for number of years—Per

manent improvements by purchaser—Death of vendor—
Rescission on the ground of mutual mistake ......................  152

Agreement for exchange of parcels of land—No title to mines 
and minerals upon one parcel — Reference to ascertain 
value—Admission of evidence as to actual agreement — 
Confirmation of report—Dismissal of action -Right of pur
chaser to repudiate contract on discovery the vendor has
riot title agreed to be conveyed..................................................  717

Agreement for purchase of land—Failure to make payments— 
Notice of cancellation of agreement—Acceptance of by pur
chaser-violation of 1917 Sask. Stats., 1st Sess., ch. Si- 
Lease of land to third party—Cancellation of agreement by
Court—Damages—Costs ..........................................................  692

Agreement for sale of land—Assignment—Alteration of terms 
of payment—Alleged default in payments—Construction of 
contracts—Amendment of statement of claim—Accelera
tion clause ......................................................................................  682

Agreement for the sale and purchase of farm property on crop 
payments—Purchaser financed by vendor for first year— 
Refusal to finance for second year—Agreement giving 
purchaser right to sell—Fraud on part of owner and real 
estate agents in procuring signature to sale of property— 
Rescission of contract on account of fraud—Damages—
Amount .......................................................................................... 672

Contract to purchase land—Vendor induced to accept worth
less securities and give transfer—Confidence of vendor in 
third party on whose judgment he relies—Third party
bribed by purchaser—Fraud—Rescission ..............................  139

Tax sale deed — Irregularities — Description insufficient — 
Validity ......................

VOLVNTKERS AND RESERVISTS—
Soldier's Relief Act, 1916 (Alta.), ch. 6—Construction—"Pos

session,” meaning of—Actual occupation ..............................  644

WILLS—
Devise of real estate—Devise of personal estate of sole use 

and benefit during lifetime to be used "as she shall see 
fit”—Construction—What property primarily charged with 
payment of debts—Life estate or absolute fee of personal
estate .............................................................................................. 710

Gift of income—Indefiniteness—Validity—Construction .......... 263
Two wills of same person—Admission to probate—Quebec law. 125 

WITNESSES—
Discovery—Officials of corporation-litigant—Compelling at

tendance—C.C.P. para. 2—Construction .................................  2s6

WORDS AND PHRASES—
"Absolute" ..............................................................................................  266
"All loss” ................................................................................................  370
"As she shall see fit" ........................................................................... 710
"Banker" .............................................................................................. 156
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WORDS AND PHRASES—Continued.
"Concentrators” ...........................................................................
“Conclusive evidence” .....................................................................
"Feed and water” ...........................................................................
"Holding out” ...................................................................................
“Intent to defraud” .........................................................................
“Labour and materials" .................................................................
"Lands” ..........................................................................................
“Leased premises” ...........................................................................
“Possession" ...................................................................................
“Subject to the solicitor’s lien".....................................................
“This undertaking may be pledged ... for advances”----
"Ultra vires" ...................................................................................
“What it was worth" ....................................................................
"Work for the general advantage of Canada” .........................

WORKMEN S COMPENSATION—
See Master and Servant.

WRIT AND PROCESS—
Commencement of action—Statement of claim issued by pro

cess issuer—Regularity—Rules—Construction ...................

619
524
601
605
479
420
497
650
644
130
186
515
257
464
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