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ADVERTISEMENTS.

THE UPPER CANADA LAW JOURNAL,
MUNICIPAL AND LOCAL COURTS' GAZETTE.
CONDUCTED BY

W. D. ARDAGH, Barrister-at-Law, and
ROBT. A. HARRISON, B.C.L., Darrister-at-Law.
IS published monthly in the City of Toronto, at $4 per
annum if paid before 1st March in each year; $5 if paid
after that period; or five copies to one address for $16 per
annum, in advance.

It claims the support of Judges, Lawyers, Officers of Courts,
Municipal Officers, Coroners, Mag strates. and all concerned in
the adminstration of the Law, on the following grounds :—

1st. It is the only Legal Periodicul published in U. Canada.

2nd. Each number containe Reports of cases—many of
which are not to be fourd in any other publication.

3rd. Chamber Decisions are reported expressly for the
Journal.

4th. Each number contains original articles on subjects of
profeasional interest.

5th. Each number contains articles in é)la.in language for
the guidance and information of Division Courts, Clerks, Bai-
liffs and Suitors, and Reports of cases of interest to all whose
support is claimed.

6th. Each number contains a Repertory of English decided
cases on Points of Practice.

7th. It is the only recognized organ of intercommaunication
between Lawyers, Stﬁcers of Courts, and others concerned in
the administration of law.

8th. It is the only recognized medium of advertising on
subjects of legal interest.

9th. It circulates largely in every City, Town, Village and
Township in Upper Canada. '

10th, It exchanges with more than fifty cote
riodicals published in England, the United States,
Lower Canada.

11th. It has now reached the seventh year of its existence,
and is steadily increasing the sphere of its usefulness.

12th. It has advocated, and will continue to advocate sound
and practical improvements in the law and its administration,

Vols. I, 1L, IIL, IV,, V. and VL on hand, $24 the six, or
$5 for either separately.

The Advertising Charges ave :—

rary pe-
pper and

Card for one year, not exceeding four lines... ........cceeeeeee. £1 0 0
One Columa (30 lines) per issue ............. .1 00
Half a Columu (40 lines) per issue. . 012 8
Quarter Column (20 lines) per issue .. .0 78
Eighth of s Colamn (10 lines) per ias 056 0

Busi Card not subacription for one ycar, if paid
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MACLEAR & CO., Pullishers, Toronto.

QUEBEC AGENCY FOR THE TRANSACTION OF BUSINESS
WITH THE GOVERNMENT DEPARTMENTS.

H. J. GIBBS
HAS OPENED AN OFFICE IN QUEBKC FOR THE TRANS-

ACTION of the Business of Parties, residing in Uppe.s Canada
or elsewhere, with any of the Government Departments.

Persons desirous of securing Patenta for Lands, or having Claims
of any kind against the Government, or requiring any information
obtainable at the Crown Lands’ or other Public Offices, may have
their business diligently atteuded to by a Resident Agent, without
the expense and inconvenience of a journey to Quebec. Patents
of invention taken out.

All prepaid communications, addressed Box 336, Post Office,

Quebec, will receive immediate attention.
" October, 1859. H.J GIBBS.
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ADVERTISEMENTS.

RE-ISSUE OF THE .
WUpper Canndn Yoo € EGquity Beports,
AT REDUCED PRICES.

HE undersigued, Publishers of the U. C. LAw AND

EquiTY RzPoBTs, begs to annouce to the Profession that he
ha reduced the price of the back volumes of the Queen’s Bench,
gld and new series), Common Pleas, Chancery, and Practice

eports, and is prepared to sapply them at the same price at
which the current volumes are being published. A few of the
volumes have long been out of print, but those he proposes to re-
publish on the samo terms, provides he meets with sufficient
encouragement to warrant the expense.

He can supply immediately—
Queen’s Bench Reports, New series, vola. G to 19 inclusive.
D

0. Old Series, ¢ 3to 6 s
Common Pleas Reports .. . ¢ 1to 9 i
Chancery Reports ........ e % 2t 7 o
Practice Peports ......ccoeeviveivniens % 1to 2 i

Any volume may be had separate at the one uniform price, and
Subscribers need not pledge themselves to take any more Volumes
than they please.

He bas also on hand, a few copies of the Chamber Reports in
two small volumes published in 1851 and 1853, which he offers at
three dollare per volume, “alf bound calf.

He has commenced re-printing the volumes which are out of
print. and vol. 1, Queen’s Bench, is now ready for delivery. He
hopes to receive the support of the Profession in ibus endeavouring
to piace the Reports within the reach of all, and especially invites
im "ediate orders from those parties who will require the vols.
which have to be re-printed as their speedy publicstion must
uepend in 8 muterial degree on the number of copies ordered.

He intends to include in the re-publication Taylor’s and Draper's
Reports—thus making the whole series of Reports complete ; and
he bas the pleasure of announcing that, through the kindness of
the Honourable the Chief Justice of the Common Pleas, the value
of the volume of Draper’s Reports will be ir.reased by having
received bis corrections and revision, and by his notes of various
cases bearing on the decisions, made since their first publication.
This v¢  meis i _ress, and nearly ready :r delivery.

The vois. will be supplied either in Nos, at Five Dollars, or half
bouud in law ¢ ** and double lettered, price Six Dollars each.

The terms are .ash on delivery, bat & short credit, if required,
on approved security will not be refused *o purchasers of any large

number of vols.
HENRY ROWSELL,
Publisher of the Upper Canada Law aund Equity Reporta.
Toronto, March 27th, 1861.

LEGAL AND OTHER BLANKS.

“ACLEAR & CO. have constantly in Stock nearly two

1 bundred different Law Blanks, for the use of Lawyers,

Conveyancers, Notarie* Division Court Cle  Coroners, Bai-

1iff’s, &e. &c., at the very cheapest rates ; av . are prepared to

supply Special Blanks, at equally moderate prices, to parties
requiring them, when 500 to 1000 copiea are ordered.
MACLEAR & 0,

17 & 19 King Srrzst East, ToronTo.

PUBLIC LANDS.

EBTORS to the Crown will take Notice that the

Regulations requiring payment of Arrears due on Pablic
Lauds are in full force, with the Sanction of Parliament.

Squatters are reminded that they can only acquire & right |he

in Public Laods by purchase from the Crown, and that these
lands are sold to the first applicant.

P. M. VANKOUGIINET,
Department of Crown Lands, Commissioner.
Quebec, 18th October, 1860. 6 in.

| LAW SOCIETY OF UPPER CANADA.
(Oscoope IavLi.)
idary Term, 24th Victoria, 1861.

Durfog this Term of Hilary the followlng Gentlemen were called to the De-
gree of Barristar-at-Law . —

Peter O'Brian, Eaquire.

Timothy Blair Pardes, Faquire.

William Hepburne 8cott, Baquire,

Charles Frederick Goodhue, Esquire. Cornelius Danford Paul, Ksqnire.

Alexander Bruoce, Esqulre. Charles Ingersoll Benson, Ksquire.

James Windeat, Xaquire.

On Tueeday, the 12th day of Februsry, in this Term, the following Gentlemen
were admitted into the Society as Lers th. f, and entered [n the following
order as Btudents of the Laws, thelr examinations baving been classed as

follows, vis.:—
Universily Class :

Mr. Andrew Thomas Drommond, B.A. | ¥r. Stephen Franklin Lazier, B.A.
“  Qeorge Macdongll, B.A. ¢ Jobo Douglas, B.A.

Mr. Charles Mercer Jones, B.A.

John Alexander MacKenxie, Esquire.
Oeorge Willlam Des Verux, Esquire.
(leorge Sudlow P-px-. Fsquire,

a

Junior Class :
Mr. Willinm Frederick Read. Mr. Thomas Phillipe Thompson.
#  Alfred Frost. ¢ Allan Ramsay
“ }enry Harcourt Naters. “  Prancis Collin Draper.
¢ John Bain. “ Thomas Grifith, Jun.

Joshna Brown. Adam Graham Peden.

¢ Jarows Harshand Fraser. % William Lees.

«  Louts Croyden Moore. % Robert Walker Smith.

¢ Walter Henry Morden. ¢ Edward Burns.

Jewis George Marsh, “  Gearge Lefroy McCaul.

¢ @(lbert Wellington Ostrom. Hon. Michael Hamilton Foley.

¢ Robert Charles Smyth. Mr. Walter Brougham QOuterhout.

Mr. Alexander Goforth.

Note.—(entlemen admitted in the ¢ University Class” are arranged according
to their Unlversity rank; in the other classes, according to the relutive merft of
the cxamination passed befurs the Society.

Orderei—That the fnation for admirsi
tho following books reapectively, that is to tay—

Por the Untversity Class :

In Womer, first book of Xiad, Lucian (Charon Lifs or Dream of Lucian and
Timon). Odes of Horace, in Mathematics or Metaphysics at the option of the
eandidate, according to the follo courses respectively, Mathematics,
gEuclld. 1st, 2nd, 3rd, 4th, and 6th bocks, or Legendre’s Geometrie, 1st, 2ud,

rd, and 4th booka, Hind's Algebra to the end of Simultaneous Equations);
Metapbynics—(Walker’s and Whateley’s Logic, and Locke’s Essay on the
Human Understanding); Herschell’s Astronumy, chapters 1, 3, 4,and 5; and
such works in Andent and Modern Geography and History as the candidates

may have read.
For the Senvior Class:
To the same subjects and books as dor the University Class.

Jor the Junior Clase :

T the 1st and 3rd books nf the Odes of Horace ; Fuclid, 1st, 2nd, and 3rd books
or Legendre’s ( ;ometrie. by Davisa, 1st and 3rd books, with the problems; and
euch works in Knglish History and Modern Geography as the candidates may
hlvhe Tud aad that this Order be published every Term, with the admission of
Nuc. erm.

Ordeyed—That the class or order of the examination passed by each candidate
for admission be stated In his certibcate of admission.

Ordered—That in futurs, Candidater for Call with homours, shall attend a
Osgoode Hall, under the 4th Order of il Term, 18 Vic, on the last Thursday
and slso on the Jast Friday of Vacation, and those for Call, merely, on the last
Tbursday thereof.

Ordered—That the examination of candidates for certificates of fitness for
admission as Attorneys or Salicitors under the Act of Parliam: 3t, 20 Vic chap. 63
and the Raleof this Soclety of Trinity Term, 21 Vic. chap. 1, made under authority
and by direction of the said Act, shall, until furtber order, be in the following
books sod subjects, with which such candidates will bo expected to be thoroughly
familiar, that is to say :

Blackstone’s Commentaries, 1st Vol.; Smith's Mercantilo Law; Willisms on
Real Property: Story’s Equity Jurisprudenoce ; the Statute Law, and the Pluad-
ings and Practice of the Courts.

shall, until further order, be in

Norics.—A thorongh tamllurlt! with the preacribed subjects and books will
ju fature, be required from Candidates for ad as Stud and gentl
ave strongly ded to postp P ing th lves for i

until fully prepared.

Norice.—By & rule of Hilary Term, 18th Vic, 8tuucnts keeping Tsrm are
henceforth requirud to attend a Course of Lectures to be detivered, eazh Term,

o Hall, and exhibit to the Secretary on the last day of Term, the Lee-
turor’s Certificate of such attendance.

Ordered, That the subjects of the Lectures for Exster Term, be as follows :—
Mr. Crooks, ** On Equitable Jurisdiction.”
Mr. Anderson, “On Pleadings.”

J. HILLYARD CAMERON,
Hilary Term, 24th Victoria, 1861, Treasrer.



UPPER CANADA LAW JOURNAL.

Tae UpPER CANADA Law JovrNiL.—This well conducted publication,
we are glad to learn, has proved eminently successful. 1ts contents must
prove of great value to the profession in Canada, and will prove interest-
lllgiéoin the United States.—American Railway Review, September 20th,

TrHE UpPER CANADA LAW JourNaL—This uscful publication for Sep-
tember is before us. We heartily recommend it as a very useful Journal,
not only to members of the legal profession, but also to Magistrates, Bail-
iffs, &c., and in fact every person who wishes to keep himself posted in
law matters. It has been recommended not only by the highest legal
authorities in this Province, but also in the United States and ¥ngland.
The present number is replete with useful information.— Welland lte-
porter, September 20th, 1860,

UpPER CANADA LW JOURNAL—We have received the April number of
this excellent publication, which is a credit to the publishers aud the
Province. Among a great variety ofarticles of interest, we especially
note two, one on a series on the Constitutional llistory of Canada, the
other upon a decision declaring the right of persons not parties to suitgto
search the books of the Clerks of Courts for judgments. The question
arose ont of a request of the Secretary of the Mercantile Protection
Association.—Montreal Gazette, April, 25th.

THE UPpER CANADA LAw JoURNAL, for May. Messrs. Maclear & Co.,
King Street, Toronto.—In addition to interesting reports of cases recently
tried in the several Law Courts, and a variety of other important matter,
this number contains well-written original articles on Municipal Law Le-
form ; responsibilities and duties of School Trustees and Tcachers; and a
continuation of a Historical Sketch of the Constitution, Laws and Legal
Tribunals of Canada.—Thorold Gazzette, May 19th, 1859.

UpPER CANADA Law JoURNAL—The March number of this very useful
and interesting Journal has been received. We think that the articles
found in its pages are equal in ability to any found in kindred periodicals
either in England or America. Messrs. Ardagh & Harrison deserve the
greatest credit for the manner in which the editorial work is performed.
‘We hope their enterprise may be a8 profitable as it is creditable.— Hastings
Chronide, May, 16th 1859.

The Upper Canada Law Journal. Maclear & Co., Toronte. This well
conducted publication, we are glad to learn, has proved eminently suc-
cessful. Its contents must prove of great value to the Profession in Ca-
nada, and will prove interesting in the United States.—Legal Intelligen-
cer, Philadelphia, August 6, 1858.

Upper Canada Law Journal.—We have received the first number of
the fifth volume of this highly useful Journal, published by Maclear &
Co., of Toronto, and edited by the talented Robert A. Harrison, ksq.,
B.C.L., author of the Common Law Procedure Act, which has obtained
classitication along with the celebrated compilers of England and is pre-
ferred by the professionals at home to all others.

There is no magistrate, municipal officer, or private gentlemen, whose
profession or education wishos tho law to be well adwministered, should
Ve without it. There are knotty points defined with a simplicity that the
most ordinary minds can understand, and the literary gentleman will
find in its pages, a history of the constitution and laws of Canada, from
the assumption of British authority. Subscription, $1.00 a year, and for
the amount of labour and erudition bestowed upon it, it is worth double
the amount.— Victoria Herald, January 19, 1859.

The Law Journal of Upper Canada for January. By Messrs. ARDAGH
and HArrisoN. Maclear & Co., Toronto, $1 00 a year cash.

This is one of the best and most successful publications of the day in
Canada, and its success prompts the editors to greater exertion. For in-
stance they promise during the present volume to devote a larger portion
of their attention to Municipal Law, at the same time not neglecting the
interests of their general subscribers.—British Whig, January 18, 1859.

The Upper Cunada Law Journal, for January. Maclear & Co., King
Street East, Toronto.

This is the first number of the Fifth Volume: and the publishers an-
nounce that the terms on which the paper has been furnished to sub-
scribers, will remain unchanged,—viz., $4 00 per annum, if paid before
the issue of the sfarch number, and $5 00 if afterwards. Of the utility of
the Law Journal, and the ablility with which it is conducted, ample
testimony has been afforded by the Bar and the Press of this Province;
g0 it is unnecessary for us to sry much in the way of urging its claims
upon the liberal patrongge of the Canadain public.—Thorald Gazetle,
January 27, 1859.

Tug UpPER CANADA LAW JOURNAL AND LoCAL COURTS’ GAZETTE, is the
name of an excellent. monthly publication, from the establishment of
Maclear & Co., Toronto.—-It is conducted by W. D. Ardagh, and R. A.
Harrison, B. C. L., Barrister at Law.—Price $4 per annum.— Oshawa Vin-
dicator, October 13th., 1858.

LAW JOURNAL, for November has arrived, and we have with pleasure
ita invaluable contents. In our humble opinion, the publication of this
Journal is an inestimable boon to the le%nl profession. We are notaware
of the extent of its circulation in Brantford ; it should be taken, however
by every member of the Bar, in town, as well every Majistrate and Muni-
cipal Officer.  or would politicians find it unprofitable, to pursue its
highly jnstr. ive pages. This journal is admitted by Trans-Atlantic
uwr{hﬁog \:'lli‘e mos)tl:bly conut;ucted I‘g:nr;m]fof the profession in Amer-

8 shers have our sincere s for —
Brant Herald, Nov. 16th., 1858. the present number

The Law Journal is beautifully printed on excellent paper, and, in
deed, equals in its typographical appearance, the legal record published
in the metropolis of the United Kingdom. $4a yearisa very inconsi-
derable sum for so much valuable information as the Law Journal con-
tains,—Port Hope Atlas.

TUppER CaNADA LAW JoURNAL, Maclear & Co., Toronto, January.—We
have so frequently spoken in the highest terms of the merits of the above
periodical, that it is scarcely necessary for us to do anything more than
acknowledge the receipt of the last number. It is almost as essential to
Municipal officers and Magistrates as it is to Lawyers.—Stratford Exam-
tner, 4th May, 1859.

THE UpPER CANADA LAW JOURKAL for March. By W. D. Ardagh and
Robt. A. Harrison, Barristers at Law. Maclear & Co., Toronto. $i a
year cash.—Above we have joined together for a single notice, the most
useful periodical that any country can produce, and happy are we to add,
that it appears to be well and deservedly patronised. We have so repeat-
edly alluded to its merits, that the reader will readily excuse any longer
make-mention.— Wiag, May, 152 1859.

Tue UpPER CANADA LAW JOURNAL, and Local Courts Gazetle.

The August number of this sterling publication has been at hand sev-
eral days. It opens with a well written original paper on “Law. Equity
and Justice,” which considers the questions so frequently asked by those
who have been, as they think, victimized in a legal controversy:—*“Is
Law not Equity? Is Equity not Law?” Liability of Corporations, and
Liability of Steamboat Proprietors, are next in order, and will be found
worth a careful persual. A “ Historical Sketch of the Constitution, Laws
and Legal Tribunals of Canada,” is continued from the July number; it
is compiled with care, and should be read by every young Canadian.

The correspondence departmen®is very full this month. There are
letters from several Division Court Clerks, asking the opinions of the Ed-
itors on points of law with which it is important every clerk should be
familiar. There are communications too from Justices of the Peace, ask-
ing information upon a great variety of subjects. All questions are an-
swered by the Editors; and a glance at this department must be sufficient
to satisfy every Clerk, Justice of the Peace, Bailiff or Constable that inno
way can they invest $4 with so much advantage to themselves, asin paying
that amount as a year’s subscription to the Law Journal. The report of
the case, “ Regina v. Cummings,” by Robert A. Harrison, Esq., decided in
the Court of Krror and Appeal, is very full, and of course will receive the
careful attention of the profession. 'Ihe Reports of Law Courts add great-
1y to the value of the publication.

Tne UPPER CANADA LAW JOURNAL, &C.

We are indebted to the publishers of this interesting law poriodical for
the numbers till this sale of the present volume, (Vol. 4.) commencing
with January last. Its pages have been looked over by us with much
interest, It is the only legal periodical published in Upper Canada,
and is conducted with great ability. Each number contains elaborite
original articles on professional subjects, mainly of importanec to the
bar of Canada, but also entertaining to that of the United States— com-
munications on mooted points and replies thereto, serial instructions
to and other d decisi ot the Division
and other Courts of Canada. We welcome it as an excellent exchange.—
1 he Pittsburgh Legal Journal, Sept. 4th, 1858.

Tar LAW JoURNAL, for February, has been Iying on our table for some
time. As usual, it is full of valuable information. We are glad to find
that the circulation of this very ably conducted publication is on the in-
crease—that it is now found in every Barrister,s office of note, in the
hands of Division Court Clerks, Sheriffs and Bailiffs.—Hope Guide, March
9th 1859.

Tue UrpER CaNADA LAW JourNaL for July. Maclear & Co., Toronto. $4
a year.—To this useful publication the public are indebted for the only
reliable law intelligence. For instance, after all the Toronto newspasers
have given a garbled account of the legal proceedings in the case of Moses
R. Cummings, out comes the Law Journal and speaks the truth, viz:
that the Court of Appeal has ordered a aew Trial, the prisoner remaining
in custody.—British Whig, July 6, 1858.

TaE UPPER CANADA LAW JOURNAL. Toronto: Maclear & Co.—The July
number of this valuable journal has 1eached us. As it is the only publi-
cation of the kind in the Province, it ought'to have an extensive circula-
tion, and should be in the hands of all business as well as professional
men. The price of subscription is four dollars' & year in advance.—Spec-
tator, July 7, 1858.

Upper Canada Law Journal—This highly interesting and useful jour-
nal for June has been received. It containsa vast amount ofinformation.
The articles on “The work of Legislation,” ¢ Law Reforms of the Session,”
« Historical 8ketch of the Constitution, Laws and Legal Tribunals of Can-
ada,” are well worthy of a careful persual. This work should be found
in the office of every merchant and trader in the Province, being, in our
opinion, of quite as much use to the merchant as the lawyer.—Hamillon
Spectator.—June 8, 1858,

U. C. Law Journal, August, 1858: Toronto Maclear & Co.

This valuable law serial still maintains its high position. 'We hope its
circulation is increasing. Kvery Magistrate should patronize it. We are
happy to learn from the number beforeus that Mr. Harrison’s ““Common
Law Procedure Acts” is highly spoken of by the English Jurist, a legal
authority of considerable weight. He says it is “ almost as useful to the
English as to the Canadian Lawyer, and is not only the most recent, but
by far the most complete edition which we (Jurist) have seen of these im-
portant acts of parliament.”—Cobourg Star, August 11th, 1858.

UPPER CANADA LAW JOURNAL—The August number of the Upper Can-
ada Law Journal and Local Courts Gazelte, has just come to hand. _Like
1ts predecessors, it maintains its high standing as a periodical which should
be studied by every Upper Canadian Law Student; and carefully reaqd,
and referred to, by every intelligent Canadian who would become ac-
quainted with the laws of his adopted country, and see how these laws
;;«;h adlrgblgistered in her courts of Justice.—Stratford Eza miner, August

N .
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2. Tuesduy. . Ci aucery Examination Term, Barriv and Ottawa commenacs.
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Persons sudelded Uy the Fropriet. s of this Journal are requested o remember that
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Ghe Wpper Canada Lale Journal,

APRIL, 18061.

COURTS OF APPEAL.

Human law is ranked among the sciences, bat is not by
any means 8 perfect science, or at all eventsis not perfectly:
understood as a science. Although it contains some well |
understood principles much difficulty crises in their appli-;
cation to the various and ever changing circumstances of
man.

We know that winter follows summer, that night sncceeds

,
|

i

can be found to be precisely equal in point of intellectual
ability.  Different men have different minds, and such will
be huwan experience till the end of time.

One man has clearer pereeptive faculties than another ;
one is better educated than another ; one mure logical than
another; one more industrious than another, and so we
might enumerate many other points of diffcrence.  But no
matter what the cause the fact cannot be disputed, men
differ in their minds and at the same time are prone to take
different views of the same subject matter.

Judges are no more than men.  To err is human. o
it may be said, to differ is human. Then when Judges
differ as to the law what is to be done? There must be
some plan adopted by which the decision of the majority
is to govern.

In modern times the affairs of men in a civilized com-
munity are not only numberless but of different desrees of
importance, and, 1s a consequence, a division of judieial
labor is necessary. There must be one set of judges for
cases of cousiderable importance, and another set of judges
for cases of lesser importance, the latter being by far the
more numerous, and therefore requiring the greatest num-
ber of judges. Thisis in truth the cause of the institution
of Saperior and County Judges in the mother country aud
here.

In Upper Canada there is a very accurate division of
judicial labor in matters of civil right. There are the
County Judges, thirty-one in number, corresponding with
the differcot divisions of the Province,—each judge su-
preme in his own county. Next there are two Superior
Courts of Common Law exercising an original jurisdic-
tion as to cliims of a certain amounnt, and at the same

day,—that the sun gives light by day, and the moon bygtimc exercising an appellate jurisdiction from decisions
night,—because these are fixed by the immutable law of of county judges, by mecans whereof tc secure as far as
nature ; but widely different are the laws which regulate, or ' possible uniformity in the decisions of the later. Then
are supposed to regulate human conduct, even in the most : there is the Court of Chancery, in matters of equity
civilized community. exercising an original jurisdiction, and at the same time an

Though human law is a rule for buman conduct, yet, as ; appellate jurisdiction from the equity side of County Courts.
it is impossible for man to foresee all the contingencies that : Lastly there is the Court of Error and Appeal, consisting
may arise in the application of a given law, the law, or at ‘ of the judges of the two Superior Courts of Common Law

lcast its application, must of necessity be imperfect. II

Law is not enacted to meet a single state of circumstances |
past and known, but as far as possible is general, and
desigued as a rule for all cases likely to arise; but when
fature cases do arise, men, owing to various causes, will be
found to differ as to the application of the law to the new
stato of facts. For this rcason there must be in every
civilized state some authority empowered to interpret laws,
and whose judgment will be binding on partics concerned.

No two men can be found exactly to correspond in phys-

ical appearance. So it is with the mind. No two men

and the judges of the Court of Chancery,—in all nine
judges, having simply an appellate jurisdiction over tho
courts to which the judges respectively bejong.

Accurate as this division of labor undoubtedly is it
nceds improvement. The two superior courts of common
law are of co-ordinate jurisdiction. If each decides without
reference to the other there is a danger of conflict of
decisions. A conflict of decisions is not seemly and ought
to be avoided; besides it is a positive evil, as having a
tendency to accumulate law costs to the loss of suitors. So
far as the original jurisdiction of the Courts is concerned,
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an uud;;'étanding lms_bc;n con:o to which prevents a five days, (Feechan v. The Bank of Toroato, 19 U. C. Q.

cooflict of decisions. Iu is usual for counsel in argument
before either court to state whether or not the same ques-
tion is before the other Court, and the usual result is, that
the two courts consult and probably pronounce similar
judgments. If through counsel or otherwise cither court
learns that the other has alrcady determined the question
raised, it is the practice of the former, to pronounce a pro
Jforma judgment in accordance with the decision of the
latter court. In this way conflict is avoided, and by an
appeal to the Court of KError and Appeal, ervor, if any, is
corrected.  So far no difficulty is experienced.

But it is to be remembered that each of the superior
courts of common law exercises, besides an original, an
appellate jurisdiction. Here it is that a difficulty of some
consequence arises. An appeal lies from any of the county
courts to one o: other of the superior courts of common
law, (the party dissatisfied having the choice of courts,)
and the decision of the Iatter is conclusive upon the parties.
If the questiot involved in the appeal is one about which
the courts are at conflict, the party dissatisfied chooses the
court which is certain to favor his view of the law and to
Aecide accordingly. Thus in fact the party against whom
the decision is delivered in the County Coart has an
immense advantage over the party successful in that court.
Neither party cares much which way the county judge de-
oides. Each, bopes that the decision may be against him in
order that he may while appealing so direct his appeal that
the decision will be reversed without farther or other appeal.
Under such circumstances the party who fails in the County
Court is really the succeseful party. This, though appa-
rently a paradox in sentiment, is au abominatior in practice.

Take an illustration. It is provided by sec. 4 of Consol.
Stat. U. C. cap. 45, that ¢ Every sale of goodsand chattels
pot accompanied by an immediate delivery, and followed
by an actual and continued change of possession of the
goods and chattels sold shall be in writing, and such writ-
ing shall be a couveyance under the provisions of this Act,
and shall be accomp=nied by an affidavit of 2 witness thereto
of the due execution thereof, and an afidavit of the bar-
gainee, &c., that the sale is bena fide, &c., and such convey-
ance, &c., shall be gistered as hereinafter provided, within
fivedays from the executing thereof, otherwise the sale shall
be absolutely void as against the creditors of the bargaiuor
and as against subsequent purchasers or mortgagees in good
faith.”” The question arisesas to the effect of the five days
within which the instrument is required to be registered as
agaiost a writ of jier! facias placed in the Sherifi"'s hands
between the day of execution and the day of registry. The
Court f Queen’s Bench holds that the instrument must
prevail as against the writ, if registered within the

B. 474,) and the Court of Common Pleas in a suit between
the very same partics on the very same question, has arriv-
cd at & contrary conclusion (Feehan v. The Bank of
Toronto, 10 U. C. C. P. 32). The Judge of the County
Court of Elgin, in an elaborate judgment, (McZnnes v.
Haight, published in other columns,) coincides with tha
ruling of the Court of Queen’s Bench. The suitor against
whom the County Judge rules has it it his power to ap-
peal, and will probably do so, to the Court of Coiamon
Pleas, which court will reverse the decision. If the decis-
ion of the County Judge had been different the appeal
would have been to the Court of Queen’s Bench with an
opposite result,

In view of such facts as these the practice of law becomes
a species of gambliug, and the sooner the difficulty suggested
is adjusted by the Legislatuse the better for suitors, the
better for the profession, and the better for the reputation
of our law and its administration.

It may, however, be said, how is it that the two superior
courts of common law are at conflict on such a question?
Why is it that the one did not deliver a pro forma judg-
ment, in accordance with the decision of the other, and
leave the parties to their remedy in Frror and Appeal?
We caunnot answer the questions, but do not see that a pro
forma judgment would have improved the matter,so long
as the decision of either of the superior courts is final on
an appeal from a County Court. Let us suppose that the
Court of Common Pleas had, though differing in opinion
from the Court of Queen’s Bench, given a pro jorma
judgment, contrary to their own convictions, but in accor-
dance with the Queen’s Bench decision, that course would
bave been, we admit, very proper and very reasonable, but
only 80 long as the unsuccessful party could carry his plaint
into the Court of Error and Appeal. It is of little conse-
quence which way a court decides, if the decision is given
merely to enable the unsuccessful party to appeal to the
higLest tribunal in the colony. But the case is very
different where one of the co-ordinate courts between which
the conflict exists is sitting as a court of appeal from a
decision pronounced by a county judge. To ask the court,
uonder these circumstances, to deliver a pro forma judg-
ment contrary to their own convictiong, which would have
the effect of concluding the parties, would be to ask it to
perpetrate a legal farce. Hence it was ‘hat the Court of
Common Pleas during last term, in the case of Dickson
v. Pinch, (reported amoung the list of judgments elsewhere)
laid down the rule, that, where a Court sits in the exercise
of an appellate jurisdiction, it will not consider itself bound
by the decision of a Couit of co-ordicate jurisdiction, but
express its own judgment on the qaestion submitted.



1861.) LAW JOURNAL. 83

This rule is a very proper one under the circum-tances,’ Qune object of every judicial investigation is the pursuit
and good so far as it goes, but yet has not the effect of of truth. Were all men reliable the pursuit would be in
surmounting the difficulty to which in the previous part of most cases direct and satisfuctory. Bat when we reflect
this paper we alluded. The parties are concluded by the, that a man may be mistaken in hie narration of what he
judgmeot of the Superior Court. It may be that the|saw or heard, or owing to interest, or seme venal motive,
leaning of the Courts as on the question of registry of bills! may not choose to narrate what he saw or heard, but the
of sale, is well known beforchand. The party unsuccessful . contrary, the pursuit by such meuns, so far from being
in the Court below, avails himself of that know'edge to! direct may be tortuous, and so far from being satisfactory
choose his court of appeal, and has bis case decided just | may be impossible.
a8 he pleases  The triumph in the Court below is convert-'  The tempter is not idle in the affairs of tiis life. The
ed into signal and inevitable defeat in the Court above, and : temptations to deceit and falschood are mauy. It is rot

i
thus effect is given to a despicable dodge. Thisisa species:
of legal jugglery which we desire to see abolished. .

It is not for us to suggest the precise remedy. We have
exposed the abuse, and must leave the remedy in the hands
of those who have the ability to apply it. The nature of
it must entirely depend upon the extent to which reform,
i to be carricd. If a re-construction of the appellate juris-!
diction of the Courts be intended, the remedy could be ap-
plied 8o as to harmonize with the altered plan and to form
a part and parcel of it. If something less be intended, then
a simple remedy would be to provide in some form that
litigants from a County Court shall not be concluded
by the judgment of ecither of the Superior Courts of
Common Law where upon the question involved a con-
flict of decision between it and the other Court exists,
but be at liberty to carry the appeal into the Court of
Error and Appeal, and there have it determined. A less
expensive and more expeditious proceeding would be in
such a case, under given regulations, to allow the parties
at ouce, as if by writ of error, to carry the case direct from
the County Court to the Court of Error and Appeal.
Either the one or the other would be a decided improve-
ment upon the present anomalous, unsatisfactory, and most
pernicious syst-'m.

EVIDENCE OF PARTIES TO THE CACUSE.

Justice is usually personified as a blindfolded but amiable
looking lady in a sitting posture, holding in one hand a
sword and in the other poising scales.

Varied qualities are attribnted to her.  She s said to be
severe, stern, impartial, and merciful ; bat no one attributes
to her the quality of omniscience. While in search of
trath she is constrained to make use of witnesses, who,
being fallible creatures, are as likely to take advantage of
her blindfold state as to direct her in the paths of truth.

Beotham describes witnesses as being the eyes and
ears of Justice. As with the natural eye or ear when
in & diseased stzte, it is possible to receive a wrong impres-
sion, so with these artificial eycs and ears, it is possible to
be deceived. i

every man who yiclds to the temptation, but while c¢in-
scious that some men do so, it behoves all connected with
the administration of justice to be circumspect. Taylor in
his work on Evidence well says, that “in judicial investi-
gations the motives to pervert the truth and to perjuiuate
fulsehood and fraud are so multiplicd, that if statcments
were believed in courts of justice with the same undescrim-
native credulity as in private life, much wrong would be
unquestionably done.”

Considerations such as these have tor a leng time oper-
ated so powerfully in the administration of British Juris-
prudence as entirely to exclude the testimuny of particular
classes of persons. Rather than allow the evidence to be
given and its credibility to be weighed by those whose duty
it may be to hear and determine, the legislature preferred to
exclude the testimony in toto. Of late a different rule has
gained strength both in Great Britain and in Canada ; the
grounds of incompetency are being gradually removed.

From the earliest time the testimony of patties 0 a
cause has been excluded on the ground of interest. Their
interest in the result of the cause has been deemed an
insuperable bar to the reception of their testimony. Of
lato years the English legislature has weakened the obstruc-
tion by the creation of numecrous exceptions to the rule of
exclusion, and finally has removed the obstruction itself.

On 22nd August, 1843, the English Act 6 & 7 Vie.
cap. 85, was passed. It recited that enquiry after truth in
courts of justice was often obstructed by incapacities created
by the then existing law, and that it was desirable that full
information as to the facts in issue should be laid before
the persons who are appointed to decide upon them, and
that such persous should exercise their judgment on the
credit of the witnesses adduced, ard on the truth of their
testimony. It then enacted as a general rule, ¢ that 10
person offered as a witness shall hercafter be excluded by
reason of incapacity, for crime or interest, frggn giving evi-
dence.” To this Rule an exception was created in these
words, ¢ Provided, that this Act sball not render competent

lany party to any suit, &ec., individually named in the

Record, or any lessor of the plaintiff, or tenant of premises
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sought to be recovered in e¢jectment, or the landlord or
other person in whose right any defendent in replevin may
make cognizance, or any person in whose imwediate or
tudividual behalf any action inay be brought or defended,
either wholly or in part, or the husband or wife of such
persons respectively.”’

In 1846 the Eoglish Legislaturc while establishing
County Courts went still farther, by enacting in regard to
these Courts, ¢ that on the heaiing or trial of any action,
or on any other procceding under this Act, the parties
thereto, their wives and all other pcrsons, may be examined
either on behalf of the plaintiff Jr defenazat, upon oath or
solemn affirmation”’ (9 & 10 Viec. ¢. 95).

The experiment of universal competency having been
found satisfactory as to County Courts, the English Legis-
lature in 1851, except as to husbands and wives, repealed
the Proviso to the Act of 1846, and thus in effect rendered
all persons, plaintiffs or defendants, in any court, superior
or inferior, in England competent and compellable to give
evidence for and against themselves (14 & 15 Vio. cap. 99).

In Upper Canada we followed the footsteps of the English
Legislature, but in course of time found it prudent in some
measure to retrace our steps.

In 1849 the Canadian Legislature passed an Act (12
Vic. cap. 70), which may be shortly deacribed as a tran-
script of the English Statute 6 & 7 Vio. cap. 43, containing
both the Rule and the exceptions created by that Statute.

In 1851 the Canadian Legislature passed a second Act,
in effect the same as the English Act of 14 & 15 Vioc. eap.
99, our Act being 14 & 15 Vic. cap. 66; the English
Act was passed on 7th August, 1851, and our Act on 30th
August, 1851.

The admissibility of parties to a cause to giv~ evidence
on their own behalf was not in Upper Canada found to be
conducive to the ends of public morality, and the Canadian
Legislature at its next session repealed the Act of 14 &15
Vic. cap. 66, and re-enacted the 12 Vic. cap. 70 (16 Vie.
cap. 19). The result is, that our law of evidence is on the
rame footing as was the English law in 1846. Parties to
a cause are not now competent to give evidence on their
own behalf, but are compellable to give evidence at the
instance of their opponents (Consol. Stat. U. C., chap. 32,
. 3& 4).

In the Canadian Act of 1851 a provision was made to
the cffect, that any party to a snit, &c.. might be examined
at the instance of the opposite par.y, provided that a
subpeena were served, or at least eigat days notice given
prior to the time of the examination. It was also provided,
that if the party should not atten/ the non-attendance
might be taken as an admission pr- confesso against him
(14 & 11 Vic. cap. 66, s. 2).

The latter proviston is still tho law, and & we propose to
make sowe practical obscrvations upon it, we publish the
clause in words at length :—

“ Whenever any party in such proceeding desires to call
the opposite party as a witness, he shall either subpaena such
party, or give to him or his attorney at least eight days
notice of the intention to cxamine him as a witness in the
cause, and if such party does not attend on such notice or
subpwna, such non-attendance shall be taken as an admis-
sion pro confesso aguinst him in any such suit or action,
unless otherwise ordered by the Court or Judge in which
or before whom such examination is pending, and a general
finding cr judgment may be had against the party thereon,
or the plaintiff may be non-suited, or the proceedings in the
action, or such suit may be postponed by the Court or
Judge on such terms as the Court or Judge see fit.” (Con.
Stat. U. C. cap. 32, sec. 15.)

The reading of this enactment suggests the propriety of
some remarks on the enactment itself. It provides that a
party to a suit may call his opponent as & witness,—it pre-
scribes the means by which that cbject is to be cffected,—
it describes the effect of non-attendance,—it raises the
question as to relief, if any, from the effect of non-attend-
ance, and suggests an enquiry as to the effect of attendance.

It has been held that the operation of the section is
restricted to parties to «n action or suit resident within the
jurisdiction of the court. (See Patchin v. Davis, 10 U.C.
Q.B. 639; Tyrev. Wilkes, 18 U.C. Q.B. 46.) Where a
party is cesident without the jurisdiction, the only course
to be taken would seem to be the ordinary one of issuing
a commission to examine him. (13.)

The object of the enactment may be attained by either
one of two courses—either to subpana the party, or to
cause & notice to examine to be served at least eight days
before the time appointed for the examination. The
subpana must be personally served, but the notice to
examine may be either served on the party himself or his
attorney. Though the statute is sileot on the point, it is
only proper that at the time of service, expenses should
be tendered. A suitor is under no obligation to be in
court when his cause is tried. He may be living at a
distance, and may be poor, or infirm, and unable to travel
on foot. It is now very much a matter of course for one
party to give a notice to the opposite party to attend and
be examined, though in many cascs, when he attends, be is
not put in the box. In cases in which the party who has
brought his opponent to court does not call him at the
trial, the party attending has no opportunity of exacting
his expenses, as he might do if called to the book to be
sworn. It should thercfore be understood that when the
tender of cxpenscs is omitted, the party giving the notice
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is not likely to gain uny advantage from it if his opponent' which or before whom such cxamination is pending,”
ful to attend. (Per Robinson, C. J., in Streec v. Fuulkner, | evideotly weans only the court or judire in which or befure
o U.C QB 116, [ whom the party would have been examined if he had

If the party do not attend, the non-attendance does not | atterded, not the court in which merely the action happens
of necessity entitle his opponeut to judgment pro confesso. | t be peuding.  This isan important pvint. It may happen
The court or judge before whom the cause is entered for | that a party meuning to attend is prevented, from some guod
trial, has a Jiscretion in the matter, and may order that the | cause, which cannot be made to appear, when the suit is
non-attendunce shall not have that effect. The statute|called. So it may happen that a party is really ignorant of
provides that the non-attendance shall be taken as an|the notice served un his attorney, and this possibly without
admission pro comfesso, &ec., wnless otherwise ordered by;any fault of the attorney, who may take the usual and
the court or judge in which or before whom such examina. | proper means of sending information to his client, which
tion iz pending. The court or judge, under the act, may, | by some accideat fails. If the judge, having all the facts
iustead of allowing judgment pro confesso, postpone the : before him, takes, as may be afterwards thought, too rigor-

proceedings on terms of payment of costs &e. Unless,
however, otherwisc ordered, a gencral finding of judgment
may be had agsinst the party absent, or the plaintiff, if
the party, wmay be nonsaited. If no order to the contrary
is made, the statute is imperative, as a conscquence, that
the case shall be taken pro confesso againat the party failing
to attend. It is however no ground for setting aside a
verdict for the plaintiff, that he, though notified to attend,
failed to do 80, where he is not called at the trial, and where
the counsel for defendant at the time of the tria! is absent.
(Pegy et al. v. Plank, 3 U.C. C.P. 396.) If the party
failing to attend be the defendant,and the plaintiff’s cause
is of a specific determinate character, by the nature of the
contract between tho partics, and the defendant by his
pleading admits the cause of action as stated, and only
relics on proving it to be discharged and satisfied, it is not
clear that the plaintiff has a right to stop the defendant’s
counse] from entering into his evidence and endeavoring to
prove lLis plea. It may be asked, cui dono, to allow the
defendant to go into his evidence, when, afler it is con-
cluded, no matter how clear the proof, the plaintiff would
be entitled to a verdict pro confesso, because the defendant |
did not appear when called upon by the plaintiff to give|
evidence on the plaintiff’s case in reply. This objection
does not appea: to be insuperable. The court or judge
before whom the cause is tried has a discretion to exercise,
and the exercise of that discretion might materially depend
on what might, under the circumstances, be proved. (Per
Draper, J., in McGarn v. Keyes, 12 U.C. Q.B. 429.)

On genenal priaciples, the manner in which discretion is
exerciced by a judge on whom a discretionary power is
imposed, is not subject to revision. The effect is analogous
to that which takes place when a party loses costs, unless
the judge certify. The statutes there determine the right
of the party when the judge declines to certify, and so it
may be argued that this statute settles the position of the
partics, where the judge has not interposed to relieve:
against its imperative operation.  “ The court or judge in|

ous a course at the trial, or if he decides quite reasonably
upon the fzcts as they appear before him, but something is
afterwards shown which wholly excuses the non-attendance,
and would bave led to a different course if koown at the
trial, can the court in lanc in either case give relief by
grauting a new trial? The court would certainly pause
before giving relief in the first case supposed, ¢ven if the
power to do so were clear, but mirht feel compelled to
grant a new trial in the sccond case supposed. (Per
Robinson, C. J., in McGann v. Aeyes, 12 U.C. B.B. 429.)

Suppose, however, that the party attends; suppose he
is called and sworn as a witness, and examined by his
opponent, must his cross-examination be restricted to his
examination in chief? The Court of Queen’s Beuch
(Burus, J., dissentiente) held the afirmative (see Lamb v.
Ward et al., 18 U.C. Q.B.304), and the Court of Common
Pless unanimously held the negative. (Dickson v. Pinch,
H.T. 1861, M. 8.) The question is one of the greatest
importance, and unless at once settled by legislative decla-
ration must lead to great inconvenience. The conflict of
the two courts of co-ordinate jurisdiction enables each judge
of either of the courts to follow his own conviction, and
leaves judges of county courts to sit in judgment on, instead
of following the decisions of the judges of the superior
courts. Look ai the actual effect of * this glorious uncer-
tainty in the law.” During the present spring, the judges
of the superior courts are on circuit. A judge of the
Queen's Beoch is asked, in a Common Pleas cause, to rule
that a party called by his opponent is a witness in the cause
for all purposes, and declines; the party against whom Le
rules is certain to obtain a new trial, on the ground of
rejection of evidence. So the reverse. A judge of the
Common Pleas is asked, in a Queen’s Bench cause, to rule
that a party called by his opponent cannot be cross-exam-
ined except as to the subject matter of his examination in
chief, aud declines. The party against whom he rules must
obtain a new trial, on the ground of rejection of cvidence.
So as to county judges. A county judge rules with the
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decision of the Queen’s Bench; the party dissatisfied
appeals ; han the choice of his court of appcal; appeals to
the Common Pleas, who reverse the decision of the judge
of the County Court. So if a county judge rules with the
Common Pless, the party dissatisfied appeals to the Queen’s
Bench, and has the decision reversed. But somcbody says,
why not carry the question into the Court of Error and
Appenl, and have it determined there? This is easier said
than done. The two vice-chancellors are known to be of
the same opinion as the two senior judges of the Queen’s
Bench—in all, four. Then there arc the three judges of
the Common Pleas, and the dissenting judge of the Queen’s
Bench—in all, four. Hence the probability is strong, that
the judges of the Court of Error and Appeal would be
equally divided on the questicn. The fact is that the
Legislature, and the Legislature alone must settle this
texed question. It really matters little in which way it is
settled, so long as it be settled. It should therefore be
settled without loss of time. 'We hope that some member,
with an eye to practical legislation, will not lose the oppor-
tunity of epacting a very simple but most argent piece of
legislation.

PAY PROPER POSTAGE.

1t is, we presume, known to most of our correspondents,
that in Canada, as well as in other countries, the postal
department is not only a great convenience to the public,
but designed to be a source of revenue to the Government.

It is also, we presume, known that the postage on a
letter exceeds that on a newspaper or other printed matter.

It should also be known that to enclose a letter, or to
make any written marks to serve the purpose of a letter, in
a newspaper, is not only a fraud upon the Government, but
s misdemeanor, punishable as such.

TL se remarks have been caused in consequence of the
receipt by us from the Post Office Department, of a notice
in the following form :

« Writing having been discovered fraudulently concealed in &
newspaper addressed to you, under the within envelope, the Post-
“naster-General requests that you will be good enough to warn
Jour correspondent to desist from s practice so improper and
illegal. An offence of the nature in question is declared by statute
to be & misdemeanor, and is punishable as such.

«Post Office Department, Quebec, 21st March, 1861.”

We are pained to chink that any correspondent fraudu-
lently concealed writing in a pewspaper addressed to us,
and should most certainly do as the Postmaster-General
requests—warn our correspondent *to desist from a prac-
tice so improper and illegal ”—were it not for one thing,
which is, that we Laow no more o the correspondent than
does the Postmaster-General himself.

If we had only one correspondent, we admit that the
¢ within envelope” would in all probability have enabled
us to “warn’’ him, &c.; but as our correspondents are
many and far between, we must plead our inability to do
what is requested of us.

Por the information of sl concermed (iucluding the
unknown one, if this number meets his eye), we publish
the clause of the Post Office Act bearing upon the delin-
quency :

““To enclose o letter or any writing, or to make any written
marks to serve the purpose of a letter, or to enclose any other
thing in & newspaper posted to pass as & newspaper at the rate of
postage applicable to s newspaper (except in the case of the
socounts and receipts of newspaper publishers, which are permit-
ted to pass foided within the newspapers seat by them to their
subs:ribers), shall be a misdemeanor."—(Counsol. Stat. Can. csp.
31, sec. 55, subsec. 10.)

To mail “a newspaper posted to pass as a newspaper at
the rate of postage applicable to a ncwspaper,” is no
offence, but, so far as the Government is concerned, &
very praiseworthy act, and one which, so far as we are
concerned, if pre-paid, may be repeated ad libitum; but,
in regard to the newspaper, to do any one of the three
following things, is au offence within the meaning of the
enactment :

1st. To enclose a letter, or any writing.

2nd. To make any written marks (o serve the purpose
of a letter.

3rd. To enclose any other thing.

The only exception is in favor of newspaper publish-
ers, who are allowed to enclose accounts and receiptss
which are permitted to pass folded within the newspapers
sent by them to their subscribers. It is quite possible that
newspaper publishers euclose to their subscribers more
accounts than receipts, but that is no affair of the Govern-
ment ; the intention of the Government is good, whether
the privilege allowed be used seldom or often.

NEW MAP OF CANADA WEST.

Messrs. Tackabury Brothers & Co., of London, C. W.,
have in course of preparation a new Map of Upper Canada,
showing roads, concessions, lots, location of churches,
school-houses, &c. This Map, we are informed, will be
constructed upon the most improved principles. It isto
be engraved upon copper-plate, and will manifest a very
high order of workmanship. It will certainly be one of
the most complete things of the kind issued in Canada,
and be published at a price so low a8 to place it within
the reach of all. We are told that it will be issued during
the present year. We wish the projectors the success which
their enterprise deserves.
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MR. PATTON'S JURY BILL. JUDGMENTS.
Mr. Patton has again brought up his bill to allow ver- QUEEN'S BENCI.
dicts to be rendered oo trial by jury in civil cases, although Present: Ropinson, C.J.; McLeax, J.; Buaxs, J.
March 4, 1861,

the jury may not be unanimous. We sce the bill has pas-
sed the Upper House.

Inportuniiy may do much, ssin the case of the widow
of old, but we continue to retain our opinion that the
change is uncalled for, and unnecessary; and we believe
that if every judge and every barrister in Upper Canada
could be heard on the subject, not one in fifty would speak
in favour of it.

The reason assigned in the preamble, is mot correct. It
is put with the double negative, that ‘it not unfrequently
happens "’ that juries are unable to arrive at & unanimous
decision. That is, it frequently so happens. We join
issue at once with Mr. Patton, and deny the fact; and we
should like to know from what source the informstion is
derived. If we are rightly informed, not more than four
such cases have occurred in the courts of the county where
Mr. Patton has practired, for the last seventeen years.

We trust that the House of Assembly will require proof
of the matter of fact stated in the preamble, before adopting
the messure. It may find supporters among the Chancery
men from Upper Canada, but we cannot thiok it will be
favourably viewed by any member of the Common Law bar.

MR. E. S. WHIPPLE.

We published some time since, a letter from Mr. Whip-
ple, with some remarks which appeared to be called for by
the occasion. We have recently received a letter from a
correspondent, but not for publication, written ¢ to dis-
abuse our minds with regard to what might he supposed
to be a want of caudor on the part of Mr. Whipple.” Our
correspondent gives a full and satisfactory explanation of
the circumstauces, and adds, ¢ Mr. Whipple is an upright
generous-hearted, honourable man, and would not stoop to
a lowthing. I hope, therefore, you will sccept this ex-
planation from me, even at this late period.”

In view of the information now given, our readers will
see that the remarks made contain no reflection on Mr.
Whipple. “The cap does not fit.” We willingly recur
to the subject to say, we are quite satisfied. Our readers
cannot, after this explanation, retain any unfavourable im-
pression in respect to Mr. Whipple.

OFFICIAL SALARIES.

We observe that Mr. McMicken has, during the present
session of the Legislatare, introduced a bill intituled ¢ An
Act to provide for the attachment of official Salaries on
execution for debt.”

2

Heek v. Knapp.—Rule discharged. )

MeDonell v. Murphy.—Rule to enter verdict for defendant dis-
charged.

Rice v. Wells —Rule discharged.

Ircine v. Nicholson.—Rule niat discharged.

Robinson v. Spry.—Raule discharged.

VanBrocklin v. Corporation of Toxn of Bran!iford.—Rule dis
charged. MocLean, J., dusentiente.

Reod v. Wedge.—Rule nin refused.

Ezecutors of Baldwin v. Foster.—Rule nisi granted.

Corporation of Sullivan v. Kelly.—Rule niti granted.

Burwell v, Port Burwell flarbor Company.—Rule absolute to
enter nonsuit.

Smith v. Paisley.—Rule absolute for new trial.
the eveat.

Blenkensee v. O’ Neill. —Rule absolute for new trial. Costs te
abide the event.

Lazean v. Leonard.—Rule absolute for new trial, without costs.

Canada Western Assurance Company v. Jarvie.—Rule discharged,
if plaintiffs consent to acoept £6, 5s. ; otherwise new trial without
costs.

Armatrong v. l4ttle.—Rule absolute.

Gleason w. Ayer et al.—~Rule absolute for new trial, costs to
abide the event.

Ashton v. McMillan.—Full costs not taxable in actions of reple-
vin, more than in other actions, where verdict within jurisdiotion
of an inferior court, and no certificate.

Lavoie v. Treadwell. —Rule discharged.

Prosser v. Henderson.—Rale discharged.

In the matter of the Heire of Mulholiand..~Let the partition be
recorded.

McCarty v. Comisky.—Rule absslute to set aside judge’s order,
upon payment of costs.

Pugue v. Pogue.~Rule absolute mpon paymeant of costs.

Edison v. Stevenson.—Rule discharged.

Harrison v. Brega.—Rule discharged.

Kestevem v. Gooderham et al.—Rule discharged with costs.

Hayes v. O'Connor.—New trial without costs.

The Queen v. Mc Evoy.—Conviotion affirmed as & conviction for
assault and battery at common law,

Vidal v. Donald.—Rule absolute for new trial, costs to abide
the event.

In re Robertson and Township of Wellealey.—Bule discharged,
with costs.

Costs to abide

Mareh 9, 1861.
Mutual Insurance Company v. Palmer.—Rule nini refused.

Martn v. Clark.—Judgment for plaintiff on demurrer.

Darling v. McLean.—Judgment for defendant on demurrer-
Postea to defendant.

Fellowes v. Hunter.—Judgment for defendant on demuarrer.

Drew v. Finlayson.—New trial upon payment of costs.

Sherman v. The Corporation of the United Counties of Stormont,
Dundas and Glengary.—Rule musi to set aside by-law discharged.

Ketchum v. Smith et al.—~Appeal allowed.

Buck v. Hunt.—Appeal diswissed with costs,

Russell v. Russell. —Judgment for tenans.

Harvey v. Jacgues.—Judgment for defendant on demurrer.

Abbott v. Skinner et al.—Appeal dismissed.

Eckhardt v. Raby.—Rule discharged.

Sutherland v. McKune.—Rule discharged.
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The Quren v. Thr School Truatera of Tyendimaga.—Attachment |
ordered agninst Gillespie, one of trustees: and rule dwcharged
as to remaining trustves upon payment of costs. '

Ells v. The Ottawa and Prescott Ralhway Compang and Bell. —
Rule absolute to stay all proceedings on the order for commitment,
on payment of plaiutiffi’s costs incident to the appointment, but
not of ypplication, &c.

The Queen v. Great Westerss Railiray Company.—Judgment to
aoa nuisance and pay a fine of £20. !

Seatt v. Carveth.—Applieation refused, without costs. '

Rutledge v. Richardson.- -Rule absolute for new trial upon pay- '
ment of coats.

Torpy v. The Qrand Trunk Railiway Company.—Judgment for
plaiotiff on demurrer.  Rule s discharged

Great Western Railicay Company v. The Corporation of the Town !
of Dundas.—Rule dischurged.

Thomas v. Wilson et al. —Rule discharged.

COXMON PLEAS.
Present: Daaran, C.J.; Ricuaros, J.; Hacarry, J.

March 4, 1561,
Grant g. t. v. McFadden.--Rule discharged.

Wilson v. West.—Rule discharged, upon plaintiif amending and
paying costs within a month ; otherwise new trial without costs,

Harris v. Jennings.—Rule absclute on payment of costs.

Lundy v. Malony.—Rule discharged.

Ifamilton v. Ilolcombe.—Rule absolute.

McKuy v. Tate.—Rule discharged.

Blevina v. Madden.—Rule absolute for defendant on first count ;
and judgment for plaintiff on demurrer to first and second counts.

Bank v. Lirars.—~Judgment for plaintiff.

Mitchell v. City of Toronto.—Rule discharged with costs.

Barragan v. Sherwood.—Rule for new trial without costs.

In re Lount, Registrar.—Rule disharged without costa.

Ta lor v. Lamb.—Rule discharged.

Lake v. Biggar.—Appeal dismissed.

Rathbourn v. McGreery. — Appeal uilowed. Nobsuit to be
entered in court below.

Smith v. The Corporation of the Cety of Toronto.—Judgment for
defendants on demurrer.

Richardson and wife v. Trinder.—Rule diseharged.
Benedict v. Rutherford.—Rule absoluie for a non-suit.
Fraser v. Gladstone.—Rule discharged.

Jaffray v. Henderscn —Rule absolute for a new trial.

. Costs to
abide the event.

March 9, 1861,

Hennesey v. Weir.—Rale absolute to reduce verdict.

VanEvery v. Ross —Rule for new trial upon paymeat of costs
in four weeks; otherwise discherged.

City of Glasgow Bank v. Mur.vck.—Judgment for plaintiff on
demurrer, with leave to apply to amend within a fortnight.

Chisholm v. Porter.—Before ships are registered, property may
be transferred as in any other chattels. Postea to plaintiff,

Foster v. Smith.—Appeal dismissed with costs.

Ross v. Elliot.—Appesl dismissed with costs.

Mc Donald v. McBeth.—Appeal dismissed with costs.

Dickson v. Pinch.—Held, that when a party toa suit is called as
a witness by his opponent, be stands on the same footing as any
other witness, and that his cross-examination is not to be restricted
to matters as to which he was examined in chief. Zeld also, that
where a court sits in the exercise of an appellate juris liction, it
will not consider itself bound by the decision of & court of co-ordi-

nate jurisdiction, bat express its own judgment on the questiont
submitted.

Doane v. Warren.—Stands.

INAUGURAL LECTURE,
Delivered at the Uniiraty of Queen’e Colleqe, Rmgeton, C. W., on
February 4, 1861, at the Inauguration of the Fuculty of Law.

BY W. G. DRAPER, E3Q, M. A.

(Continued from page 61)

The Legislature having now created a Court, next deemed
it necessary to create Lawyers to practise in it, and rccording-
ly passed an Act on the same day nuthorizing the Uu.ernor to
grant Licenses under his hand and seal to such and sv maay
of Liis Majesty’s liege subjects, not esceeding sixteen in num-
ber, as he should deem from their probity, edacation and con-
dition in life, best qualifie]l to act as Advocates and Attor-
nevs,

The Lawyers however, did not incrense in pronortion as the
litigation did, and this is not to be wondered at since there
was not the slightest facility for the study of the Law. Con-
scquently it became necessary in March 1803, for Parlinment
to nuthorize the (Governor to crente s fresh bateh, and he ac-
cordingly was authorized to license six other persons to prac-
tise the profession of the Law, that is to say, six other indi-
viduals of the community who from their known iategrity and
standing, might safcly be entrusted with the ticklish task of
purveying Law for the million.

This was done solely in consequence of the great dearth of
Lawyers who were onry increased in number bly] this weans
to twenty-two—bearing to the population whioch then nom-
bered 40,000 about the same relation an Falstafl’s peuny-worib
of bread did to his monstrous quantity of sack. These men
werethe germ of the legal profession in Canada, and left
behind them descendants who followed it up with eigual abil-
ity and distinction. I have but to mention the nan.es of a few
such us McDonuell, Robinson, Hagerman, Sherwood, Powell,
and Baldwin, to verify my remarks.

It was in the month of November of thi’. same year (1803)
that a direful accident occurred on Taks Ontario, by which
Mr. Justice Cochrane, Solicitor General Je Grey, and several
members of the Bar, perished. They ¢ nbarked on board the
Government Schoonar S,eedy, Paxton, Master, and were all
lost in a storm on their way from York to Presqu’ile. This
further increased the scarcity of membera of the profession,
nor was this got over for scveral years afterwards.

Indeed it was not until the year 1815, that the Bar of Upper
Canada obtained any real acquisition in the shape of Law-
yers; but from that date it may be said to have increased in
numbers and ability. In that year alone there were admitted
to the Bar four gentlemen who all distinguished themselves
in the profession and rose to eminence. They were Sir John
Robinson, Mr. Justice McLean, Mr. Justice Jones and Mr.
Justice Hagerman.

The war of 1812 retarded the progress of the profession, as
it did that of everything else, and I believe all the above
nawed gentlemen, as well as others who snbsequently achieved
emiunence in our profession, threw aside the gown for the
sword, and distinguished themselves as much in the profession
of Arms asthatof Law, Amongst them was the late lamented
Chief Jastice Sir James Macsulay.

In those days people in Canada laboured nnder what would
be now esteemed terrible privations. There were no Railroads,
no Telegrarbs, scarcely means of public communication, no
public Colleges, no Universitier, and but few Schools, no
means of obtaining a liberal elucation such as Canada is
blessed with at the present day, communication with England,
or the old country, as it was and is still fondly called, was
scanty and uncertain, There were no public libraries i1 the
countiry, at which the earnest aspirant after legal knowledge
might slake hia thirst, and it could oul have been by the ex-
escise of indomitable perseverance and apgplication that the
men above mentioned ever succeeded in attaining their rank
—but then there were giants in those days.
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An an instance of the dificulties in the way of olitaiting
fegal educution, it may not be out of rlive here to mention

that iny vwn father, the present Chivt Justive of the Court of | a
i hut little ditheuliy,

Common Plens, when s satudent. had to walk ten miles of n
mormng to s office, andd ten miles home again at ght . and
for the firat two yeurs of his apprenticeship, the culy works
be could obtain to study were n few musty volumes ot Reports,
aud 4 volame or two on Practice, but not a single Text hook,
This wis i 1322, and it was not until this Yeur that the Law
Soeiety, although duly authorized in 1797, hecame incor-

orated ; mince which period it hus gone on steadily inerensing
in wealth and numbers—and some idea of the progress mnde
by the Suciety since that time, may be gnthered from the facts
that it posesses one of the handsomest buildings in Upper
Canada—perhaps I might say in Ameriea—in which the

highest Comcts of the land hold their Sittings, that it porenges |

the finest library in Cunada, and that the number of ite mem-
bers excludive of Students, amounts to nearly 400,

Our country during the Inst half century has undoubtedly
made vast strides forward in the march ot eivilization, and it
may be safely asrerted that the profession of the Law bas kept
puce with the requirements of the age,

Our Judges wuuld he an ornament to the professicn where-
ever their 1ot might be cast, whether we regard them as be-
{nnging to the superior Courts of Common Law and Chancery
or to the Jocal Cuunty Courta, They need no eulogium at my
hands,—their works speak for themselves. Indeed, in this
cuuntry, an incompetent Judge could not stand before the ar-
ray of the Bar and the exposure and denunciation of a free
and powerful Press.

As for the members of the profession themselves, stimulated
by such Jaudable examples as tlie Bench affords and the ample
rewards in store for them, whether in the shape of emolument
or places which alone can be filled by professional men, and
spurred on by that generous spirit of cmulation to excel in all
that is good and honorable, they hold as high and creditable a
position in the land as their brethren in England and America,
or as the members uf any other profession in this country.

Our system of Jurisprudence has within the last few years
underg.ne some t and beneficial changes, Amorgst the
great reforms which have been effected, not the least is that
accomplished by the Common Law Procedure Act, 1856, and
the subsequent amendments thereto : the increased Jurisdic-
tion of our County Courts, and the re-modelling of our Muni-
cipal, J ury and Anssessment Laws.

The actions of Ejectment, Dower and Replevin have also
been greatly improved. The passing of the Ejectment Law,
however, was the melancholy cause of putting an end to the
career of two eminent legal cbaracters and cast a deep gloom
over the minds of many old practitioners, I allude to the
demise of those two most respectably litigious characters,
Messrs. John Doe and Richard Roe, whose apochryphal exist-
cnce was by this means ruthlessly terminated.

The only Law which has been varied for the worse, me judice,
during the last few years is the Law of Primygeniture, by
which the lands of a man instead of descending at his death to
his eldest son are now equally divided amoungst all his children
—and I greatly fear that, unless altered, future generations
will have reason to curse the name of the man who took it
into his head to tinker this old settled system. A more fruit-
ful source of litigation can scarcely be conceived.

The Common Law Procedure Act of 1856, has also effected
great reforms in the way of redocing redundant pleadings, in
affording speedier remedies on Notes and Bills of Exchange,
in enubling parties to come before the Court with special cases
without pleaslings, in granting the power of Injunctions to the
Superior Court, ard divers other matters too pumer~ve ¢o mzy
tion. Indeed were I to diverge into this well peaten track,
there is no knowing where I should end, 8o I il turn back.

Having now cursorily discussed these various topics, let me
recur to the last point of my lectire, viz., The Study of the

|

Law, te whieh, in a degree, all these pri e remarks have been
tending.

In former years admission to the profession was grined with
The eximmations were conducted in &
lonne, careless way, by the Benshere, Ocentinnnily they were
very strict, but more frequently the reverve. It in quite diff-
erent now and no clnld’s play. The enormous number of
applicants haa compelled great caution to he exercised in ad-
mitting Students to the Society and still more in admitting
them to practise.  Instead of fenving the matter of exnming-
tion in the handx of the Bencheors themselven, there are now
Examiners who look strictly after the Student’s quulitications,
buth on entering the study of the grofexsion, and on eutering
the profession itself. .

The practice of the professinn was formerly carried on in a
lax manuer, whilst now, from the increased number of prac-
titioners, increased strictness in practice is required.

This strictness on the part of the Law Society in admitting
them, and ot the Profesmion in their daily practice, must
necessarily entail increased exertion on the part of the Student.

The benefit however correa;. ds to the esertion. There is
no profession in this country which offers 80 mauy brilliant
prizes,—if [ may a0 term them,—for free and fair competition
as that of the Law. For instance there are three Judgeships
io the Queen’s Bench, thre. Chancery Judgeships ard three
in the Com .on Pleas. Therv are thirty-one County Court
Judgeships and az many Couuty Atwroeyships. There are
four offices of Recorder, several Deputy Judgeships, besides
the offices of Clerk of the peace, all of these with handsome
salaries, and all must be filled by Luwyera.

Let the Student commenecing to learn his Profession, and
garing upon this list of prizes, reflect strongly on the ovly
mode by which they are attainable—industry and application.

The studies by which a man may gain the summit of legal
excellence are infinitely varied. There in acarcely a sutject
in the world, however rare or extruordinary, whici: may not
become matter of investiy :on before a Court of Law, A
Lawyer ought therefore, besides being well versed in the prin-
ciples and practice of his Profession, to be well read on all
subjects ; for it is impossibla to say when his knowledge on
some out of the way point may not be called for and useful.

Industry and application I need scarcely regent, are unonz
the chief qualities. If the Student eannot bring his min
down to habits of patient labour, he will never succeed at the
Law. * To attain emineoce in the Law,” says Mr. Raithby,
**is to achieve great honor, but the labour is proportionate.”

The facilities too which are now-a-days afforded to Law
Students ought to stimulate them to far ter exertions in
preparing for their Profession. As I said before, fifty or sixty

: years ago there was scarcely a Law-book in this ocountry.

Crmpare that with the advantages possessed by the Student
of to-day, who has all the means and appliances to boot, for
perfecting himself in his studies.

Let the Student again reflect on the :adustry and application
of the In.wiers of former days and the high and honorable po-
sition which some of them now cecupy, and here is an addi-
tional incentive to exertion.

There is one qualification for the practice of Law as a Bar-
rister which I must allude to before concluding. It is readi-
ness,—the ability to encounter difficulty with quickness and
generalship. This is a great test of fitness. An incompetent
pernon is quickly detected, and is, as a matter of course, im-
mediately deserted even by his most zealous friends. The
Bar is a field of intense rivalry, of eagar contest for distinction.
Wt.oever adopts it for his profession must take for his motto
. io Marte,” and must rely entirely on his own mental
exernions from the moment of starting till he reaches the goal.

< If you give way
Or edge aside from the direct forthright,
Like to an entered tide they all rush by
Aud leave you hindmost.”
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Patrons are of little value to & Lawyer. No .Judge or friend
can push hiin up beyund a certain puint.  Ile may rise like a
rocket, but will fall like a stick, urless suppurted by his own
inherent powers.

And now, in the worda of the celebrated Sin Esw arp Coxe,
in his Cummentary on Littleton, [ will say, *And for a fare-
well to vur Jurisprudent, I wish him the zladsome light of
Jurisprudence, the luovelinesse of Temperance, the stabilitie of
Fortitude, and the soliditie of Justice.”

THE HABEAS CORPUS IN ANDERSON’S CASE.
(From ihe Zaw Times.)

Pending the return to the writ of kaleas corpus, which the
Court of Queea’s Bench in this country has sent out to the
Governor of Canada and sheriff of Turonto, commanding them
to bring up the body of John Anderson, together with the cause
of his detention, we may conveniently consider many of the
topics which must inevitably be discussed when the return is
made to the court. And as in some cases—for instance Dadd’s
casc—the cnurt has held that such writs have been issued im-
providentially, we may consider both whether the court was
bound to 13sue the writ, and also whether it was in accordance
with the usaal practice.

Now there is a very common, but very unfounded notion,
that a British subject, when imprisoned, is entitled to his
Haleas Corpus as of right. Such is not the case. In 3 Black.
Com. p. 132, 21st edit. 1844, it is stated that such writs **do
not issue as of course, without showing some probable cause
why the extraordinary power of the Crown is called in to the
party’s assistance. For, as was argued by Lord Chief Justice
Vaughan, it is granted oo motion because it cannot be had of
cours? ; and there is, therefore, no necessity to grant it; for
the court ought to be satisfied that the party hath a probable
cause to be delivered. And this seems the more reasonable,
because, when once granted, the person to whom it is directed
can return no satisfactory excuse for not bringing up the body
of the prisoner.”” [Iu accordance with these principles, the 56
Geo. 111 c. 100, enacts that a judge of any of the courts, “if it
shall appear by afidavit or afirmation {when allowed by law)
that therc 13 & probable or reasonable canse, shall award a writ
of Aabes corpus in vacation returnable immediatelly before
himself or any other judge of the same court.” Ia all the
cases which were cited 12 ex partc Anderson, 3 L. T. Rep. N.
€. 622, the affidavits were full, and cn the face containing
primd facic cases of unlawful imy ‘-onment. In the affidavits
ov which the Court of Queen’'s Jench granted a peremptory
wrnit for a Aabeas in Anderson’s case, s secretary of the
Anti-Slavery Society, who must have been fully cognisant of the
omitted fact that Anderson was imprisoned under a deliberate
Jjudzment of the Canadian SapremeCoart,swore thathe believed
that Anderson was “*illegally detained in Gaol at Toronto,
pot for any offence recngnised by the laws in the said province,
and that be believed his life to be in danger.”” On this meagre
and general, as well as incorrect, statement of facta the Court
of Queen’s Bench have granted the writ.  Yet, in point of fact,
Anderson then was lawfully imp-isoned according to the laws
of Canada, ss expounded in the Supreme Court of Canada.
The :I:Jxonent denied, and the English Court of Queen'’s Bench .
ignored that law.

This consideration becomes the more important wheo we
refer to the statutes which embody the Ashburton Treaty. '
From the wording of them it would seem that the Home Legis- ;
lature bad conceded absolutely and distinctl¥ to the Canadian'
local Legislature, and consequently to its executive the!
Canadian courts of law, the chief, if not the exclusive right,
to deal with all extradition questions between the colony and |
the United States.

For the 6 & 7 Vict. ¢. 76, 8. 5, suthorises the local Legisla-
tare of any colony to substitate, with the consent of her

[ArriL,

Majesty and Privy Council, other enactments for carrying the
Ashburton Treaty into complete effect in such colony.  Accor-
dinglv, by 22 Viet. ¢ 89, of the Consulidated Statutes of
Canady, p. 943, after reciting tl..- expediency of making such
further statutory provisions in order to carry the treaty into
complete effect in Canada, it is enacted by sect. 1, that ** upon
complaint made under cath or afirmation, charging any per-
son found in the limits of the province with having committed
within the jurisdiction of the United States of America, or of

tany of such Nales, any of the crimes enumerated or provided
“fur by the said treaty,” such person may be apprehended and
< brought befure such judge or such justice of the peace, to

the cnd that the eridence of criminality may be heard and con-
sidered ; and if on such hearing the evidence be deemed suffi-
cient to sustain the charge according to the laws of this protriuce
if the offence alleged had been committed therein, he shall
certify the same, together with a copy of all the testimony taken
before him, to the governor, that a warrant may issue upon the
requisition of the proper aathorities of the said United States,
or of anyof such Nates for the surrender of such person according
to the stipulation of the said treaty ; and the said judge shall
issue his warrant fur the commitment of the person so charged
to the proper gaol, there to remain until such surrender be made,
ot uatil such person be discharged according to lavw.”” So by 22
Viet. ¢. 86, of Consolidated Statutes, it is enacted that “‘in
case murder be charged to have been commited within a foreign
country by a person who has sought refuge in Upper Canada,
and in case a requisition for the surrender of such person be
mane by the Government of such country . . en upon
such evidence of criminality as would warrant his apprehen-
sion and comnmitment for trial had the offence been committed
in Upper Canada, the Governor may in his discretion, by and
with the adrice of the Execative Council, deliver up such per-
son to justice and direct his tranamission to the custody of
such foreign Government: (3 Will. 4, c. G, s. 1.) Sect. 3
reafirms the discretion of the governmor in such cases, and
enables him not to deliver up the person charged if for any
reasor he think it expedient.

It is certainly remarkable that this latter clanse, which is
copied from the 3 & 4 Will. 4, c. 61, which was passad before
the Ashburton Treaty was made, has been retained in the Con-
solidated Statutes; and it may perhaps assist diplomacy in ex-
tricating itself frum the necmi? of giving up Anderson. But
the point on which we are now dwelling is the proposition that
the foregoing statutes contemplate a diversity between English
ar.d Canadian law in the italicised words above ; and this view
is confirmed by the 6 & 7 Vict. c. 76, s. 1, which directs the
extradition of criminals * upon such evidence of criminality
as according lo the law of that part of her Majesty’s dominions
would justify his apprehension and committal for trial.”
Now, the Canadian law, we repeat, as it stands, and mast
stand until duly reversed by a proper court of appeal or legis-
lature, has declared that Anderson, in killing Di while
resisting his apprebension, which was lawful according to the
law of Missouri, has committed murder under the treaty,
acceording to the laws of Canada. If this be so, can it be con-
tended that his extradition is not within the spirit and letter
of the treaty, according to the letter of our own statutes and
the judicial interpretation of the law ?

At least enough appears, or ought to have appeared on the
affidavits which it might be thought would have indaced the
court to follow the precedent of Craxford's case, ir. which the
court only granted a summons in the first instance, callingon
the Governor of the lsle of Man to show cause why a writ of
Aabeas corpus should no issue.

Secondly, assuming the suficiency of the affidavits, let us
proceed to the principal question which must be argued when
the writ is returned. Iloes the writ of Aabeas corpus run to the

.colonies? The Court of Queen’s Bench, chiefly as it seems on

the authorities which were cited to them on the ex parte appli-
catico, have decided that it does so run. Undoubtedly it is
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laid down in Bacon's Abridgment that “the writ lies by ' by the Royal Court of Jersey, and whnich orders were said to
common law toany part of the King’s ¢ minions.” In Coules’. be irregular. In both cases the writs were issued ; but in the
case, 2 Burr. Lep. 834, Lord Mausfielu said: * There is no " latter case the Lord Chancellor held that the writ ought not to
doubt of the power of this court to i‘ssue the writ when the have been issved, und said that he would not have granted it
place is under the subjection of the Crown of England. The 1f he had looked at the afidarits more carefully.  Liis Lordship
ondy question 15 as lv re propriety. We cannot send a habeas, alv quoted with approbation Lord Deuman’s dictumin Carus
corpus to Scut]n,nd) or to_the Ele‘cwrute; but to Iretand, the H :l.w_u:: case, t_hnt “a court within the Queen’s duvmiviuns,
::ll:; “ff M:ul, t!ltell;atnugn;nf. to ({;J'gfpstt:.y unxd Je:'_sey n;-ecm;ly': : _exjrcnsn;gl p(ubhclautl'l,onty, must be taken to be competent to
vemerly it lay to Calais itk the exception of Caluia ' judge of its own law.
(as to which there are two ancient instances of the writ issuing . It would seem that these authorities do nat hear aut very
there), there appears to Le no authority fur these dicta. No | strongly the luw as laid dvwn by the Court of Queen’s Bench
case was cited in £xr parfe Anderson in which the writ has:in England in Andersun’s case, when the Court said that
issued to Irelund ; but until Key. v. Cracsford, 14 Q. B. 613, We have the practieal exercise of thix prerogative frum the
it was uncertain whether the writ runs fo the Isle of Man.  earliest down to modern times, and that the must remarkable
J Iln t!I:lll- v. C;)al{/urd, Y l;.abrasdwr]:?s had been issued t the cu‘;s are those where the writ was i~sued to the Ixle of Man,
sle of Man to bring up the budy of a prisvaer, who, as it of Jersey and 5t. Helena.” Jersey and the lsle of Man are
appeared subsequently un affidavits, had beea imprisoned for ! statutory exceptions. The St. Helena case ia rather an au-
an alleged contempt of court in publishiog a libelivus com- | thority that the writ will pot issue to & fureign settlement.
mentary un the proceedings of the Court of Chancery in the ! The old procedt'zuts of the writs to Calais are dispused of by
island. 1t is remarkable, as has been said, thatin this case; Lord Campbell’s observations in the St. Helena case.
a summons was issued in the first instance by a judge at| Apart, Eherefore: from the ex parte judgment of the court in
:!l’l:x:.rb;r:hizlll:’nfot:g;hciwustebn:::-go:lem‘zr ws_}:?w e:;aa why . All:d:hrsm:l: ca.se‘, !f‘l:'bg be consldcre;l t:)hbe slull. dou'itt.ﬁ"l
l3su ubsequently the writ issued, owing | whether the writ of kalcas corpus runs to the colunies. is
to the unavoidable omission of the governor, on account of the | plain that the Habeas Cor‘;\?xs Act never cuntemplated the
;mteh of the wgathet;l, to shew cause :ilhli:n th:d prescribed time. ;vrits irsued at Westminster as extending to the colonies or
n the mean time the prisoner was dischar : but cause was ' Plantations : not only because they are not mentioned, while
afterwards shown, and the judges held, buf. not distinetly nor | Jersey and Guernsey{\re expresslyymemioned. but from the
without heritation, that the writ ran to the island, at least since ' fact that the writ is made returnable in all cases within tweaty
the incorporativn of it with the King’s dominions by 5 Geo. I11,, | days to the courts at Westminster. Bat it may be said that
¢ 26; but they held that the writ ought net to issue, as the ' these courts harve jurisdiction at common law over the colonies.
oo;_m“rmtmen‘t‘s;eme)kto be ;iood ?‘ccolrdmgfto}:hel‘l?w (}f t\l;e I<le But ll’t is 1aid down by Blackstone, in reference to the Ameri-
of Man: “ And we know that the law of the Isle of Man is, can Plantations or cvlonies, that *' the common law as such
;:‘qt the hlw of Englnnd. bet differs frem it_in_aom‘e respect. has no allowance or sutbon_-it_y therein, they being no psrt_of
e must ea\: tll'na to t_he local l‘n_w. as we did in Carus Wil-| the m'?ther country, but distinct, thot_agh dcpendept. domin-
::e‘ ;ue an l;fena_n: ca_s:l. h‘}e can;mt disturb what has|ions:” (1 Bl. Com. 109.) Itisalsodifficult to avoid the force
e o ths ot o e s s et ke 304, <bors o wan held that when the Fine bad promised s
c of appeal. y 3 3 al - P s
commilment 1s bad ; and 1 cacnot came to the conclation that | colony a local Legislature he had thereby sbandoned his pre-
it is contrary to the law of the place;”” (per PattesonJ.) The rogativu i legislating for the colony. As to the laws of such
writ was then refused. R , colonies, Blackstone alaso says (1 Bl. Com. 109) what Engliah
I_n Carus Wilson's case, 7 Q. B. 984, it was -he_ld that the laws * shall be admitted and what rejected, at what times and
writ of habeas corpus ran to Jersey. But the writ is expressly ' under what restrictious must in case of dispute be decided in
extended to Jersey by the Ilabeas Corpus Act, 31 Car. 2, c.2, the first instance hy their own provincial judicature, subject to
8. 8; and also by the 56 Geo. I1I., c. 100, . 3, to the Isle of the power aud cuntrol of the King in Council.”
M";‘l:o other cas ted b | for th . .. Thjrdly, thi‘a‘lut yonsidgnlion Fuggests an important toy_\ic
and royner € e:;'were cited by counsel for the applicanta, in this case—What is t‘he right of appeal, if any, from‘colon.lal
¥ the court in granting the writ. The first was judgments to English Courts? For, if the law of the Canadian
D o bing o w regord o & coivtson iegei 10 b per coars of smesal from tkore courte, - clear that 10 tuch
o br rart of a rom those courts, it is clear
err?neot;‘s.b(:‘i;: priconer Ln the Suprcm:dCouﬂ of S:f Helena ; goeurt only ou;ht an appea,lou) be bmught,cand hy.wch :::ly
or for 2 ha corprus to bring up the body cf a prisone-. The ought an appeal to be entertained. Is the English Court of
Court refused buth ﬂpplicxtium,p:nd apparently on identical Qnicn’a Bc‘;r‘;:. or any other of the Superior Eﬁgll';sh Cmm:,
prine ples, which were thus atated !uy “Lord Carmpbell, C. J.-sugh 2 court of a_ppeal? Certainly vot: for it i.s the ﬁn.tt
o et mat of tht et the. reme domimiomeel s A ampesl e from & evloni2) avare. Ts s Iid dewen
. 18 ‘ vns of does an a ie from a colonial court. i« aws
our early English sovereigns, were cited to show that such writs  broadly b_y!)nb:jcant Stephen (1 Steph. Com. p. 103, ‘gxlzd edit.;
mxghtl;wfq}l;}:uue. No pr:cedcnu, hn'}'evel;. of any such that -an appeal is universally allowed f"‘:f“ the decision of
g’:::;‘- :;g‘:‘;! rcspectbto a ‘cp{n;lency like St. Heleoa, fur cnlunial judges to the Sovercign in_council.” But this propo-
) N "ed ies, were brought before us.  And it was not at sitien is too large: for mest colonial Legislatures have been
all explained in what manner our writs of error, cerfiorari, or invested with, or have ascumed, the right t» limit such appeals.
i the rarbe Jodpmem bin Losdehin vaid, ™ Even mopponing . anee of theie power, woder 31 Geo- 1L ch. 51, hae eoacred
t <hip said, supposing; a ance of their pawer, under eu. 111, ch. 31, have cnact
::r;.teof Inaf:::;_rort;;: cour!;_i rtlm to St. Ielens,” it ought not !.hadt no :pp:‘:l‘ shall lie to the Privy Coutcil in which the sum
granted in this particular case. isput ceed 5000: (T Vi 18 . 36).
In Nod s case, 2 I"; G. & Jones, 5[0, the application for ;':1«.55: aen; cnlt:i'::t:?:uses "g(:(:ale.rilly‘ ::." s'c.::‘nul li.::c n::)poel:;
T e aw iy o boht s B i hen o el oot wher. the oo
p Lt e be 'y i.w ; for it hae u dect at when the Crown
IX:L oer'trl:g process upd;lr the English Common Law Prucedure’ grants a charter of justice by virtue of an Act of Parliament,
A ere was ;nm:}:‘eapshm}wn on beb;lf of 3 prisvner it does not reserve ita power of receiving an app#al in case of
ppeared to have n detzined not only for the above felony, except upon leave obtained from the court beluw : {see
cause, but also for delits under orders purporting to Le made cases cited in Macpherson’s Practice of the Privy Council, pp.
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3 and 4). It bas even beei snid by a high authority (Dr. prisoner is apprehended, he cannot be legally committed for
Lushington) what “ not only in England, but throughout the trial or given up. On the other hand, it is a first principle of
domiaiuns of the Crown of Englund governed by the law of English, and we believe also of American law, that the lex
England, no right of appeal in felunies ever existed. Nor are luci contractus celebrati—the law of the country where the con-
we aware that in any oue single instance the Crown has ever, |tract was made—governs the substantial construction of the
by the exercise of its prerogative, granted leave to appeal in ! contract ; the litis ordinatio, the mode of the procedure,
any such case:” { Reg. v. Edu; ¢ and Byramjee, 5 Muo. P. C. ! depends on the law of the furum or country where the contract

272 ; Macph. Priv. Counc. p. 4.) Mowever this may be, it is | has to be fulfilled. Where is an international doutract such
understood that the Canadian courts have refused an appeal
in :nderwn's case, as it reems they have an undoubted rigit
to do. .

Fourthly, it seems, therefure, that not even the Privy Coun-
cil in this country—astill less any inferior court—has the right
to entertain an appeal in criminal cases from the judgment of
the colonial courts. If, therefure, the English Court of Queen’s
Bench bas assumed sach an authority, it seems to have clearly
exceeded its jurisdiction. Are the prcceedings in the ex parte
form of Andersoun’s case virtually those of an appellate court
overruling the judgment of an inferior court? We submit
that they are of this character. Ambiguous, evasive and
obscure as were the affidavits; doubtful, as perhaps it may be,
whether the Eoglish Court was bound o take judicial notice
of the edings and law of the Canadian court—it cansot
be doubted that all the facts were fully in the minds of the
judges; and it may be thought that in a less momentous
national question—involving perhaps a horrible question of
life and death—they would have yielded to a techaical and
even substantial objections to the aflidavits. They knew that
Anderson stood committed to take bis trisl ia his own country
for murder, according to internaticoal treaty, as construed by
Canadian Law: therefore that he was lawfully in prison
according to Canadian law. Could they, therefore, hold that
& primd facie case of uniawful imprisonwent had been estal-
lished, without virtually overruling that law? But if our
premises hold, it was not competent to the English court even
to question that law. The only pretence for bringing up
Aunderson in the case would be for the purpose of bailing him.
Bat marder is not a | ailable crime. rely also a criminal,
duly comwmitted on so grave a charge by a proper tribunal,
can hardly be admitted to even a temporary release by a court
of concurrent jurisdiction, without a grave imputation on the
committing tribunal ; and it may be doubted whether, in the
annals of Eogland—even in the days of despotism—a case can
be cited of such an interference of a Superior Court of concur-

‘a8 a treat

| to be considered as made? Dlust it not be held to
| be offered and accepted in the countries of each contracting
"party? aod, if so, ir not each who serks to enforce it, on an
I alieged breach, entitled to claim the benefit of the lex coci con-
 tractus cclebrati, and so to claim that disputed words shal be
i construed accurdingly? Again, it is laid down that the two
rules of most general application in construing a written in-
strument, are, *‘ first, that it shall, if possible, be so interpreted
i ut res magis rvaleal quam pereal ; and secondly, that such a
meaning shall be given to it as way carry out and effectuate
to the fullest extent the intention nf the parties. . .
The construction must be such as will preserve rather than
destroy ; it wast be reasonsble and agreeable to common
understanding ; it raust also be favourable and as pear the
mind and spparent intents of the parties as the rules of law
will admit ; and, as cbserved by Lord Hale, the judges ought
I to be cutious and subtle to invent ruasons and means to mako
| acts effectual, according to the just intent of the parties. They
j will not cavil therefore about the propriety of words when the
iotent of the parties appears ; but will rather apply the words
to fulfil the intent, than destroy the intent by reason of the
insufficiency of the words:”” (Broom’s Legal maxims, 481, 482.)

Was it ratber the intent of the parties to the treaty that
each should give up to the other country only such criminals
| a8 to the restoring country should hold to be such; or such as
i were criminals according to the laws of the demandant
country? If the former be the true coustruction, then either
country can free itself from its obligations by daily changes
in its penal code.

That construction of treaties must prevail which gives cffect
to the whole instrument, in preference to that which renders
any part of it inoperative ; (\Wildman’s Institates, 180, vol. 1)
If the term murder be construed according to Cansdian—or
rather hypothetical English—law, it becumes partly inopera-
tive as to the United States.

*“Good faith clings to the apirit, and fraud io the letter of

rent jurisdictivn with the act of a court of equal dignity. ;the convention; in fraudem rero legis agit qui, salris verbis
What would the Court of Queen’s Bench in England say if the ‘legis, seatentiam cjus circumremt:” (2 Phillimore Interna
Exchequer, or the Court of Common Pench, interfered by}tional Law, 07.} *When the object of the agreement is uni-
habeas corpus to release a prisoner whom the furmer court’ versally to include everything of a given nature, and general
had declared to be lawfully committed; or if the Court of descriptivn will comprise all particular articles, although they
Queen’s Bench in Canada assumed a similiar jurisdiction over . may not have been in the knowledge of the parties: (Ib. 98.)
the committals of either of the Superior Courts in England ?;  Does not the larger definition of marder, sccurding to the
When the right to interfere is so duubtful —and wheon the in- | United States law, affurd the canon of construction under this
tegrity and ability of the tribunal are unimpeachable, the case * rule. rather than the restricted sigrification of the word iu the
acems to fall within many which might be cited in which the English law ?
court of concurrent jurisdiction hias refused to act. The American view on the subject of ambiguitiesin treaties,
Lastly, we cannot leave this subject—nearly inexhaustable has been well expressed by Judge Chace, whose opinion seems
as it is—without saying a few words on the main guestion, to have Leen adopted by Dr. Phillimore: * The universality
whether Anderson has committed murder within the terms of of terms is equal to an expres< specification on thetreaty, and
the Ashburton Treaty. Unduubtedly, there is plausable reason indced includes it.  Fur it is a fair and concluvive reasoning
for contending, oo its literal cunstructing that he has not cum  that if any class of cases were intended to be exempted, it
mitted murder. The treaty and the statutes—English and would have been specified. The indefinite and wweeping
Canadian, which embudy it—agree in the express declaration words made use of by the parties exclude the idea of any
that the criminal is to be given up only if he be charged . class of cases having been inteuded to be excepted, and ex-
‘“‘upon such eridence as according to the law of that part of ' plode the doctrine of constructive discrimination:” (2 Phill-
her Majesty’s dominions would justify his apprehension and more 103.)
committal for trial If the crime Ead been there,  Such nre some of the objections which will have to be met,
committed.” These words, if read apart from legal canons, if the Ashburton Treaty is to be interpreted solely by English
and by the light only of interlocutory remarks :n the Eaglish technology and law, rather than by American law. Whatever
Parliament before the Ashburton Treaty was accepted, seem may be the result, it is to be hoped that no fear of public
to indicate—at least to the unlegal mind—that if the charge l opinion will make our judges shrink from their only function
do not amount to the crime named in the country where the ! as pronouncers, and not makers, of the law. If America be
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entitled w her pound of human fleah, let her have it, and the
execration of the civilised world at the same time, it it be so
nominated in the buud. But It it not be said (even by slave-
holders) that there are English statesmen of English judges,

Who palter with them in a double sense :

And keep the word of promise to the car,

But break it to the hope.

p—

DIVISION COURTS.

THE LAW AND PRACTICE OF THE UPPER
CANADA DIVISION COURTS.

(Continued frum gaye i,2.)
Cuarrer IL

Of the Dwision Courts from thewr Institution to the Consolidation of

the Public General Stetutes, A. D., 1841 to 1859,
The Provioces of Upper Canada and Luwer Canada bav-
ing been united by an act of the Imperial Parliament,  the
Province of Canada” was proclaimed upon and from the

' proceedings being funded to meet the expenses of the courts,
and if these proved insufficient the difference was to be-
; eome chargeable on the Cunsolidated Revenue Fund of the
" Province. Every district judge was empuwered to make
! rules for regulating the practice in his own courts, and a
 summary remedy was given against officers guilty of extor-
i tion or misconduct.
. Thus “the old and valued principle of bringing justice
"home to every man’s door,” enunciated in the first page of
- our legal history was re-atfirmed, and courts which with all
l their defects aud abuses halfa ceutury’s trial confirmed the
- necessity fur, were coutiuued, but placed on a sounder
. basis, and re-modeled to suit the roquirements of the coun-
try.* And lovking at the act (4 & 3 Vie,, chap. 53) in
. the light of twenty years’ cxperieuce, on two points only
' can substantial exception be taken to the enactment, viz , the

10th of February, 1841. In the month of June in the  Wajority verdict and the independent sule-making power,
same year, the Provincial Parliament assembled, and at an ‘ instead of one set of rules for the v_vhttle of.Uppcr Canadat
early period ic the session, Mr. Attorney-General Draper, while at least one most valuable priuciple in the law, pay-
(now Chief Justice of the Common Pless) introduced a+ ment of clerks by salary, has been abandoned, contrary it
bill to repeal “ the laws in force in Upper Canada for the is belicved, tothe interest of suitors and the general good.}
recovery of small debts, and to make other provision there.: Ehe statute 4 & 5 Vic., chap. 53, was limited to four
for.”” It was based on the recommendation in the report ! years; when this period drew to a close, the new tribunals

before spoken of, and with some trifling exceptions became working satisfactorily, there was no disposition to return to
law, the 4th & 5th Vie., cap. 53 ; the old order of things, and by the 8th Vie., chap. 37, the
., cap. 93.

gs

By this statute Courts of Request were abolished, and Division Court law was made perpetual
Division Courts established in their stead. Six divisions
were to be laid out in each district by the magistrates in
sessicns ; every division to constitute a court, with resident
clerk and bailiff ; periodical sittings to be held in each,
and jurisdiction as to amount fixed at ten pounds.

So far the reformed system of local courts resembled the
original ; the added provisions, numerous and comprehen-
sive, were in their details admirably adapted to the busincss
transactions, and to the actual condition of things in the
country. .\ particular examination here of the new pro-
visions would be out of place, fur the whole substance of
the statute being embodied in the existing law, these pro-
visions must be discussed at lenzth under the several
heads to which they relate, we may however, indicate the
leading features in the act.

The courts were in cach district to be presided over by a
resident judge, a barrister of a certain standiog. who as
sole judge was cupowered to decide the cases coming be-
fore bim in a suwwary manuer, and in the eveut of illness
or abseace could depute a barrister to act for him. When the
sum claimed exceeded £2 10s, a jury could be called, at
the instance of either yarty, to try the case, and the ver-
dict of a majosity was reccived.

The jurisdictivn as to subject watter, and to parties, was
eolarged.  Clerks were to be paid by sala.y, the fees on

i By this last act some changes were also made, the num-
. ber of courts was limited io not less than three nor more

fthau nine in cach district ; payment by fees was substi-

| tuted for salary in the modec of rewunerating clerks, and

® A similar systam of local courts was eetablished in England in 1548, just fwe
! years afler o was introduced s {pper (azada.

U § Both of thess provin,ps were amended by the Lechlature. With respect to

: rules it was probably cinsidered that all tae district judges would by common

' conm Dt agree ob nhe tet, but that was not dune, and although at a subseqoent
period the rules for oue of the Countica, which bad bern spproved of by all the
Judges of the superiar cuurta, were at their instanoes, printed ty order of the go”
verninent, and the concurrence of all the cruaty jadres sought thevein, all did
pot concur. and the evil of vanatious io the practice if miligated was not qulte

| got rid of till the year 1554, when a uaiforn practice was applied to the whol+

- of Upper Canads, under the rules {ramed ty & Board of county judges, sppointod
for the purpose

i ¢ The injurions consequences of the fee syst w, the corruption and vexations
sttendant opon it. has been & matter of complac: t from the earliest Uwnes. The
payment of clerks of courts by salary, instead of fees. long since recommended by
the English Iaw commissi % {s nnw wuiverml! throughout Eugland
1t was feit that fees was & bad mode of remuneratien, the system giving a strvog
interest to the fee-grtherer {n Litizaticn—in the number and protracta n of suits
And moreover that the geners] funds of the country ought to bear & large share
of the expenses 10 the estabiishment of ccuris; and it secms cbyious enough, that
an the machinery cf justice must at all events be kept up, to make such courta
welf-supporting. 13 o levy en i on the jes of the bumbl
tars. The Law Journal of Dec., 1659, thus refers to the sulgect, “ The feo system
as applnd to srvices by clorks of courts, is not withott strong olyections, and the
plaa of payment ty salary invead of fecs is crrtainly souuder in prinaple, for the
goneral funds < the ~uRtn ought to bear all the expenses of the estabfsbment
of courts of justice Then why sbould a person seeking bis rights be charged in
his individual vapacity when all the requint y is in exi y
a0d bis clalm cyeates Do fresh public o3 pense? ™

"
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upanimity was made neccssary in the verdict of a jury. A
few years afterwards the courts were enabled by statute to
attach the personal property of absconding, removing, or
concealed debtors, to answe> claims to ten pounds against
them; executors and sdministrators were specially autho-
rised to sue, and rendered liable to suits upon causes of ac-
tion within the jurisdiction (12 Vic. chap. 19) and this
and the previous statute contained scveral provisions re-
lative to procedure.

A measure was introduced by the Hon. J. S. Macdonald,
in 1850, which resulted in the act 13 & 14 Vie. cap. 53.
1t consolidated the three statutes in force regulating the
courts, and gave them new and greatly enlarged powers.
These were, chiefly, an increased general jurisdiction to
tweuty-five pounds upon ontracts, and ten pounds * in tort
to personal chattels,” a summary power to adjudicate upon
claims made by third parties on property seized under pro-
cess of the courts,an authorlty to examine judgment debtors
with a view to the enforcement of such satisfaction as the
debror was enabled to give, and fur the punishment of fraud
—provisions for the revival of judgments in case of the
dcath of the parties, for the removal of causes to the supe-
rior courts, for enabling a judgment to be made available
in certain cases against the debtor's lands, for enlarging the
remedy under writs of execution, and for further facili-
tating relief agaiast officers and their sureties ; all these in
their original shape or in modified form, are continued to
the present day.

Some of the provisions of ¢his statute, the power to ex-
smine judgment creditors (the 91st clause) and the exten-
sive range of executions, for instance, have been much ob-
jected to of Iate years, but on the whole the changes made
by Mr. Macdonald’s act continue to be regarded with fa-
vour by those who use the courts.

Under 4 & 5 Vic., the magistrates in Quarter Sessions
had set off their several counties into Court Divisions By
this Act (of 1850), these divisions were preserved with
their existing limits, but the contioued power to declare
and appoint divisions was exercised in several counties.
The act 16th Vic., cap. 177, again enlarged the juris-|

The law of arbitration was extended to the ‘courts with
all the advantages and without the technicalities of prac-
tice used in the superior courts. 2nd. The appointment
of a Board of Judges was authorised, with power to make
a uniform set of rules regulating the practice of the courts
for use in all the counties in Upper Canada. The fears en-
tertained resy ecting the original power to make rules (each
judge for his »wn county) that differeat minds brought to
bear 0a the same matter would without conference or inter-
commuanication produce varied results, different codes of
practice in the counties, proved to be correct, and in very
. few counties was procedure cxactly the same. This evil
was remedied under the ensctment referred to, and the
Board of Judges appointed,* framed general rules which,
sanctioned by the judges of the superior courts, came into
operation om 1lst October, 1854, with a statutory obli-
gation. They are still in force. This act, the work of
Mr. Attorney-General Richards, aided largely the design
of the courts to secure speedy, cheap, and substan-
tial justice, combined with uoiform and sound principles
of administration. The statute 18 Vic., cap. 125, further
enlarged the jurisdiction by enabling defendants to Lesum-
monced from any part of Upper Canada to the court divi-
sion in which the cause of action arose, and this as of right
and without any leave from the court.

And, in aid of this new jurisdiction, the act made pro-
vision for a judgment obtained in one county being
enforced in another, for a writ of execution could not be
executed out of the limits of the judicial district in which
it issued.

Without referring to certain acts upon other subjects,
which contained provisions affecting in some degree the
powers of the courts, the next statute relating to the courts
is the 22 Vic. cap. 33, which was introduced by Mr.
Attorney-General J. A. Macdonald.

It was for «the Abolition of Imprisonment for Debt.”
i The clauses of this statute wkich appertained to the Divi-
‘sion Courts met objections which had been urged to the
| “Judgment Summons” clauses.

i It was complained that these clauses had been greatly

diction as well as improved the procedure in many parti-: abused by creditors, and the power conferred by them used
culars, and remedied certain defects in the existing law, ;against debtors for the purpose of oppression and annoy-
and besides contained several provisions conducive to sub-:ance. To remedy this, Mr. J. A. Macdonald’s measure
stantial justice, and to chcapness in adwministration. It ' provided that no party should be committed to gaol for de-
met the difficulty respecting claims by landiords for reat: fault in attendance, unless twice summoned, or the Judge
due, when tenant’s goods seized ou demised premises, pro- : was satisfied that his non-attendance was wilful ; and if it
viding for the interest of both landlord aod exccution cre- appeared that the debtor was improperly summoued, he
ditor, and extended the law of interpleader to such claims. - Was cntitled to compensatior for his trouble and attendance.
1t facilitated the speedy determination by a jury of contro- -—- -
verted facts; moreover, by this act two cntirely pew ele-. * Theiodges sppointed were, Harrison, Matloch, Gowan. Camphell, (xince dud)

. . , and O'Reully, (sioce resigued). The rules were made the 25th of June. 1854, and
ments were incorporated with the local law courts. 18t |approved by the judges of the superior courts on the Sth of July foliwing.
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discharged could not !

A defendant once exawioed and
be apgain summoned. except the Judge was satisfied on’
affidavit that new ground existed for a further examina- |

tion ; and, as a gencral rule, the examiration was to be in,
Thus these,

the Judge’s Chambers and net in opea court.
provisions were guarded against the possi

administration, and were strictly confined to their Iegiti-‘

mate uses—the discovery of property withheld or conrealed
—the enforcement of such satisfaction as the debtor was

Lor to enable a party to enter more fully intv his case, or for any

A ——————

remain ip statu quo until further order. Indeed there is roomn
to contend that an express order from the judge is recessary
to give effect to the provsion.

If welook at sec. 179, the same language occurs, *‘ and
thereupon any action in the superivr courty, in respect to such
cia.m, shall be stayed.” &c. Would it not be necessary under
this section to apply to a judge in Chambers to stay proceed-

bility of abuses in|ings in the action?

The power to adjourn is rendered still more clear Ly sec.
86 of the statute which enacts that in case the judge thinks
it conducive to the ends of justice, ke may adjourn the hearin
of uny case in order to permit a necessary notice to be serve

able to giYc, and the punishmeflt of fraud. . | other cause which the judge thinks reasonable, which is to be
This brings us to the Consolidated Act 22 Vic. cap. 19, done on such equitable terms as to the judge may seem meet.
gs 14 ! 1 y

by the which the Division Courts are now regulated. Of|  3rd. Query? s to dwiding causes of action.

this statute, it is sufficient to say here that it was substi-| The cases put would not be within sec. 39 of the act which

tuted for the existing acts already noticed, which were all, provides that ** a cause of activn shall pot be divided into two
repealed, and that, without operating as a new law, it set.: OF ROre suits for the purpose of bringing the same within th
pe ’ » P g ’ ‘jurisdicticn,” &c. There is no necessary connection between
tled many doubtful points in the repealed acts it replaced, : the note and the account, nor yet between the account and
and the matter of these rcpealcd acts it embodied in zl:the action for dqngages, buat ~the items of a ruening account
A icould not be divided. Grimbly v. Aykroyd, 1 Ex. 479, and
revised and condensed form. Wickham v. Lee, 12Q. B., 521, are leading cases un the subject

Such, in brief outline, is the statutory history of an.of splitting demands.

important branch iu the general system of local jurispm-ino?:ut::l:‘:;l: ft?ebj.f.c; ;:sfg?:i e“’ofa’-e’rfl" Durand, we can-
dence established in Upper Canada. | We shall be happy to hear from Mr. Durand on the other

L
(1 be continued.) | unsettled puints in the Divisivn Court law tu which he refers.

To the Editors of the Law Journal.
GenTLEMEN,—You having wished for any useful suggestions

A FEW «VEXED QUESTIONS.”
In the Jst number appeared a communication from Mr.|

Durand, under the above caption. e hase heard from some
of our correspondents in respect to them, and find, as Mr.
Darand says, that a great dig:;rence of opinion prevails, par-
ticularly in reference to the first question.

According to our judgment, the giving a transcript of &
judgment from the court i which it was obtained, does not do
away with it as a judgment of that court. The effect would
probably be held to be a suspension of the right to act on the

judgment in the original court, till return made of the:

“relative to the Divisiun Courts, I take the liberty of making
{some. I give known facta acquired from experie. -e, and they
are by no means exceptions. It is right and proper that
plaintiffs should kuow what they “ave tu meet on Court-day,
whether a defence or not. As an iuustration, A, sues B. on an
account for goods sold and declivered by three different clerks,
he brought thoee three witnesses on Court-day a distance of
twelve miles. On the case being called, the defendant
answered and said the claim was right, consequently judgment

tranecript. The terms of sec. 139 are to *‘ enter the tran-' was given without calling the witnenses, and L allowed the custa
script in & book to be kept for the purpose,” and the amountiof these witnesses on the plaintiff’s affidavit that they were
due on the judgment (i. e. in the original court) according to necessary, and came for no other purpose than to give evidence
-he certificate. The clause then goes on t) say, * all proceed-_ in the cause. Again, C.sues D.and D. told plaintiff he would
iogs may be taken fur enforcing and collecting the judgmentinot dispute the claim: on Court-day plaintiff brought no
in such last mentioned court by the officers thereof, that could witnesses. On the caurc heing called, defendant appeared by
be had or taken for like purposes upcn judgment recovered . an agent and denied the claim, consequently the plaintiff ap-
iu 1 ny division court:” the effect of which seems to bhe that plied and got leave to put off the trial oo payment of costs of
io ti-e court to which the transcript sent, the same proceedings : day. On the cause being called on next Court, the plaintiff
may be taken on the judgment as if it was a judgment of that appeard with his witnesses prepared to prove his claim, but
court. It is obvious that there cannot be two or more judg-'defendant did not appear and the plaintifi’s witnesses wore
ments in force at the same t'me, and there is nothing to show ' not required.
that the proceeding in 2id, by trapscript, transfers the judg-i These are great evils and now {ur the remedy. I would
meot. We think the return of nulla buna in the case put, ' require appearances to be filed with the clerk a given number
would justify the action desired of the Turonta clerk. This'of days after service, the name as in the Connty Court, and I
is just one of the cases that ought to be settled Ly rule of venture to say there would be less litigation on Court-days,
the board of judges. Oo the whole we think Mr. Durand’s.apnd a saving to ruitors of thousands of dollars in a year.
view is the correct one. Really defendants come to Court, under the present system,
' without any intention of defending, and when they find the
; plaintiff Lias no witnesses, then they deny and apply fur re-
, muneration, and often get it If defendants were compelled
In the case put, we think thatit is in the power of the Judge to make known their intentions in_time, delay and expense
to grant an adjournment for the purpose of giving the notice. - would be avoided. I aee no necessity of waiting until Court-
The words (sec. 88) **and all proceedings 1n the said action day for judgment. Where there is no appearance, let the
shall be stayad, unless,” &c., by no ieans imply that the suit . Clerk, in default of appearance, enter judgment at once, and
is necessariily at an end. The word ** stayed ” on the con-not put the Court to the trouble of passing judgment in open
trary secms to convey the idea that the proceedings are to.Court, and defendants to the humility of hearing their names

20d. Query? Fayment of money into court on a tender pre-
riously made.
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proclaimed to the world as perscns unable to pay. There
seems no valid reason why there should not be uniformity in
all vur Courts.

Yours, &c.,
Saxver WaaLry
Clerk 5th D. C., Co. Perth

[We published in our last a similar letter to the above, from
another clerk in the same county, Perth.

There is nothing in the letter before us calling for an en-
largement of the remarks already before our readers.

Had B. chosen to give a vonfession to the bailiff who served
him, or afterwards to the clerk, there w. uld have been no
witness fees in the case.

It was scarcely prudent in C. to take D’s. word. Had he
obtained a written admission from D., there would have been
no occasion fur a postponement.

As to the * humility ”” point the defendant can always save
his feelings by acknowledging the claim before an officer of
the Court in the usual way.

We cannot agree which our correspondent in the opinion
expressed at the close of his letter. It is practically impossible
to secure uniformity of procedure between Courts of Record
and Courts of Summary Jurisdiction.—Eps. L. J

T the Editors of the Law Journal.

GenTLEMEN,—At the last Court of Quarter Sessions, some of ;
our magistrates, ] was told, were anxious to establish another |
Division Court in this county, which has now two or three too |
many. Their plan is, to take a portion of five townships, and |
from the five fractions make a whole;—a most absurd idea, :
every one admits. I fancy the project could orly have beea :
entertained by a few J. P."a in the inmediaie neighbourhood, !
who thought they would like to be near a courf. I am sure |
our worthy Judge, who is Chairman of the Board, would |
strougly oppose such a silly project The five townships from |
which the new Dirision is to be taken are Houghton, Wal-
singham, Middleton, Windham and Charlottville. The aggre-
gate number of suits in these fire townships, fur the last :
sittings, was eighly-one, makiog an average of sixteen suits for
each court. Still, in the face of this paltry business, some
magistrates are endeavoring to form a new Court out of these !
five divisiona.

About two years ago, these wise men established another
Division in the small township of Wondhouse, because there :
happened to be two villages in it. The result is, there are !
now three Dirisions within seven miles. Many are now
(when it is too late) acknowledging the absurdity of ma' .og .
the eighth Division, as the public interest did not require it. |
The result is, the business is split up among :wo sets of offi-
cers, who scarcely care for the emnoluments, and feel ready to
abandon their situations at any time. The fact is, as has been *

. remarked by the Law Journal, great damage has been done to I
the usefulness of these Courts, by establishing too many Divi- ;
siony, and of course the blame rests upon the magistrates, as
they have the power. The harm is upon us, and perbaps
cannot be undone. They will find it much easier tv make new !
Divisions, than to lessen the number. The fact is, if they -
keep on dividing, and subdividiog, and making new Courts,

i
1

dollars would have to be returned to the debtor, and the over-
plus would apply on the debt. Again: suppose the horse
| only brought fifty dollars, would not the execution debtor have
some cause fur damages? ‘The whole question is, how or in
what way is the value of sixty dollars to be established ? This
seems to me rather a nice point.
Are not bailiffs entitled to ten cents each for notices of sale
|of property under executions ?

Yours, very truly,
March, 21, 1861. Norrork.

[The multiplication of Divisions bas a positively pernicious
effect, in our judgment, and was not designed by the Legisla-
iture. We have before us the copy of the forthcomiog part of
 The Law and Practice of the Dwision Courts,” in which this
‘subject is fully bandled ; and as we could offer no remarks
| more full and appropriate, we refer our correspondent to the
treatise in questivn.

We have before examined the subject of * Exemption,” and
can add nothing to what we then said. There is the dilemma
our correspondent refers to, and it is one of those difficalties in
practice not easy of golution.

Woa think bailiffs are entitled to ten cents each for notices
(not_exceeding three) of sale of property under execution.—
Ep. L. J.]

R —————— S ———

U. C. REPORTS.

QUEEN'S BENCH.

(Repurted Ly Camstorair Rosinsoy, Eaq., Barruterat-Law)

Sxqiti v. THE CoORPORATION OF THE VILLAGE 07 COLLINGWOOD.
Schowl Teacher— Order om muniaipality for his salary— Acceplance of treasurer—
Hefusal to levy yate— Irght of Actum.

Held, that an action would not lie against a municipal corporation by a nchool
teacher, ypon 30 order made Upon and accepled by the treasurer in the plain-
1y favor for his salary, the treasures baving no power to bind the corporation
by such acceptance

H-ld. also, that the teacher could not maiote  av action against the corporation
for refusiug to lesy a rate for his salary, upou an estimate furmshed to them
for that purposs by the trustees.

(H.T,23 Vi)

This was an action by the plaintiff, & school tencher, agaipst
the corporation, for not paying him his salary or sllowance.

The declaration contained seven counts.

The first count was oa an order made on the 10th of January,
1839, by the school trustees of Colhngwoed, by their chairman,
on the treasurer of the town of Collingwood, to pay the plaintiff
£17 13s. 5d., ‘“ which the defendants by the hands of tbeir trea-
surer accepted.”

The second count was on an order upon the treasurer by the
school trustees, made by their chairman, on the 41h of July, 1859,
in favor of the plaintiff, for £62 10s., which the defendants by
their treasurer accepted.

The third coust was on sa order made by the school trustees
on the 23rd of Augu:t, 1859, by their chairmav, on the treasurer
of Collingwood, to pay to the plaintiff $6 95, accepted in the same
manaoer.

The fourth count was for money had aad recei- ¢d, which was
clearly not supported by the evidence, and on which therefore the
defendants bad a verdict.

i The fifth count alleged that the defendant was s common school
e . i teacher in the town of Collingwood for twelve months: that the
Your remarke upon Mr. Dorand's *vexed questions,” are | yhoql trustees, on the 220d Aarch, 1838, laid before the defend.
looked forward to wx_d! wuch interest, . . |auis an estimate of the sum required for paying the plaintiff his
Wkat is your opivion of the late Exemption Act?—i. ¢, | salary as such teacher, in order that the same might be levied on
respecting the sixty q°llars worth of chattels besides the articles | tho ratable inbabitants according to law: that it became there-
enumerated ? Ilow is that value to be - tablished? Suppose ' ypon the duty of the defendants to levy & rate in order to make
the bailiff has an execution against A., who has a horse, can * such payment: but that the defendants, though they gave to the
A. claim the horse nnder the sixty dollars claim? Or sup- . plaintiff an order on their treasurer to pay the plsiatiff £17 132
Eosmg the execution creditor orders the baili to sell said : 5d., for the salary then due to bim, would not provide the ssid
orse, which brings say seventy dollars, I apprehend sixty | sum, nor levy, nor impose, nor collect & rate for the payment of

Division Court officers will have to * go a-begging.”
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the same, but neglected and refused so to do, whereby the plain-
tiff was deprived of his salury as euch teacher.

In the sixth aod seventh counts the plaintiff complained in the
same manner of the defendants, for neglecting and refusing to
impose or collect a rate for paying the sums due to the plaintff,
for which they had given the other two orders on their treasurer,
which were declared on in the second and third counts.

The defendants pleaded to the first couat, that they did not
a:cept the order meutioned in that count; and payment.

To the second and third counts, that they did not accept.

To the fifth count, that they did provide the money, and collect
and impose a rate.

To the sixth and seventh counts, the same plea.

And to the sixth count defendants also pleaded, that they did
impose the rate, and delivered the roll for collecting it, and the
other assessments for the town of Collingwood for the year 1859,
but that the day fixed for the return of such collector’s roll bad
not yet expired, and that they bad not yet received the said sum
for the school trustees.

Issue was joined on all the pleas.

There was 8 case tried at the same assizes, at Barrie, before
Robingson, C. J., brought in the Court of Common Pleas, in which
Munson, snother school teacher, sued the same corporstion of
Collingwood upon similar causes of action, the declaration and the
pleadings being substantially the same as in this case. And it
was agreed that the evidence given in that case should be submit-
ted to the jury as evidence given in the present case, in order to
shew the grounds upon which the corporation was sought to be
charged, and what they relied upon as their defence.*

The evidence shewed that the orders were in each case sigued
by the chairman of the board of school trustees, and were sesled
with their seal, and that they were accepted by the treasurer
under his signature merely as treasurer,

The clerk of the corporation produced and proved an estimate
that had been furnished by the school trustees of the money that
would be reguired to be raised for school purpo«esin 1858, which
estimate included the plaintiff’s salary. A by.law wasafterwards
passed to raise money for certain school purposes; to wit, for
school house, iibrary and apparatus. The moncy required for
teachers’ salaries in that year was raised by a rate imposed by
resolution, and the whole money required for that year seemed to
have been levied.

The corpo: ation received in like manuner from the school trustees
an estimate of the money required for school purposes for 1859.
That also included the teachers’ salaries, including the plamntifi's.
A by-law was introduced to raise that moncy by assessment, but
it was not passed. It was read a second time on the 25th July,
1859, but was neither passed nor rejected; nothing was after-
wards done upon it.

The clerk of the corporation explained that the salary of the
plaintiff should have been paid: that the government contributed
a portion of the school money, and that the school trustees had
power to make up the deficiency by rate, and so also had the cor-
poration of Collingwood. Ile swore that a small portion oniy of
the taxes of 1858 had been collected; and that he thought, but
was not sure, that enough of money had been collected onthe roll
generally to cover teachers’ salaries.

The chairman of the board of school trustecs, wbo was at the
same time a member of the town council, swore that in 1858,
which was the first year of the existence of the corporation, the
municipal council paid people whom they employed to make and
improve their streets by giving them orders on their treasurer:
that these urders got into circulation, and many persons paid their
taxes with them, so that there was not enough actually collected
in moncy to pay the school teachers: that the government grant
would in coramon course be received by the end of June in each
year, and the residue of school moneys required for the year bad
to be raiscd by rate; but that for some resson which he was not
aware of, the government grant for school purposes for Colling-
wood for the first half of 1859 bad not yet been received when he
gave his evidence.

It was objected in each case, on the part of the defendants, that

* See ante p. 15.

there could be no action against the corporation upon their
alleged acceptance of the orders, and that at ary rate the accept-
ance to bind them must be under the corporate seal ; and tbat the
corporation was not liable to be sued upon such causes of action
as were stated in the special counts.

The learned Chiet Justice said, that as to the objections to the
sufficiency of the several counts they should be taken upoz demur-
rer, or might yet be urged in arrest of judgment, but could not be
gone into at nizi privs, where the only matter to be considered was
the application of the evidence to the different issues of fact that
had been joined.

The jury found for the defendants on the fourth count, and for
the plaintiff on the others, with £69 8s. 2d. damages.

R. A. Harruson obtained a rule niss to arrest judgment on the
six coupts on which the plaintiff recovered ; or for a new triul on
i the law and evidence, on the ground that the treasurer of the cor-

poration was the only party liable on the orders, and not the da-
fendants, who had not bound themselves uader their seal, and who
could not be made liable on the treasurer's acceptance of such
orders ; and because on the matters stated in the fifth, sixth, and
seventh counts, there was no remedy by action. He cited Quin
v. The School Trustees of Seymour, 7 U.C. Q. B. 130; Tapping on
Mandamus, 93, 347.

McMichael shewed csuse.

The statutes bearing on the question are referred to in the
judgment.

Ropisson, C J —The same points precisely being before the
Court of Common Pleas and this court upon the same evidence, the
judges bave communicated together upon the points involved, and
agree in the same conclusions, upon grounds which need not be
gone into at length in each court. 1 will therefore only shortly
state, that as regards the orders of the school trustees accepted by
the treasurer of the corporation of Collingwood, they must be
looked upon as given in pur«nance of the statute 13 & 14 Vic,, ch.
' 48, sec. 24, sub sec. &, and sec. 6, which makes it the duty of the
school trustees of incorporsted villages to give orders to teachers
and other echool officers, and crev.cors, upon the treasurer of each
incorporated viilage for the sums which shall be due them. It
appeared to me at the trial, that if we could in consequence of this
provision look upon the incorporated village as in the light of &
trading corporation authoriscd to make notes, or draw and accept
bills, it might be found that it would follow as a consequence that
they might transact such business in the same manner as it would
be transacted by individuals ; that is through their proper officers,
by whose signatures merely the corporition might for such pur-
poses be held bound ; and it would not be necess .ry that the cor-
dorate seal should be spplied on such occasions. I ruled therefore
for the time, that the acceptauce by the treasurer of orders author-
lised by statute to be drawn upou him might be taken to Le the
. acceptance of such orders for the corporation, and that if there
| was any thing in the school acts or the mumcipal acts which would

affect the question, it would be open to the defendants to move in
! term on any verdict that might be given for the plaintiff. It was
‘ understood at the trial that as the cases were new in their natyre,
. the quertion on which they must turn wouid be discussed in term
- in buth courts, and in order to ascertain the amount for which the
| plaintiff might recover if found entitled to support any of the causes
: of action, a verdict was given for the amount which was shewn or
rather omited to be due in each cave. We have now to consider
the two ciasses of couuts, and the answers given 8o far as may be
necessary.

As to the three counts upon the orders, we thiak that we can-
not look upon the provision in the School Act under which they
were given, and which I have recited, as meant to serve any other
purpose than as a voucher frum the school trustees, which should
show the treasurer of the municipality that the person in whose
favour it was given had a claim upon thc ecboo) funds as a teacher,
whose services and the amount due for them had been ascertained
by the trustces.

The order when complied with would of course acquit the cor-
poration as to so much of the school fund as the tressurer should
have paid upon it; but I do not think that the acceptance of the
order under the hand of the treasurer had the effect of giving a
right of actios to the trustees against the corporation, in the same
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manner as a bauk or other trading corporation would be liable: breach of duty in such & matter to each individually as gives &
upon a cheque or bill accepted by their cashier. "vight ot action. The 21st gection of the act epacts that this cor-

Whether the corporation were bound to pay an order drawn on puration, being a town, shall be lLinble to the rame obligations as
their treasurer, and when, and under what circumstances, must are enacted 1n respect of townships under the 18th section, and
depend upon some.hing more than the fact of the treasurer having councils of counties under the 27th sectivn. This section 18 very
accepted their order. He has not power, [ think, to bind the cor- plain, that no teacher shall be obliged to wait for the sollection of
poration by bhis personal aceeptance to pny immediately, without' the rate, but the treasurer shall pay in anticipation of it ; but still
regard to any other consideration but merely the fact of his having it shews that a rate is to be imposed for the purpose of providing
written ‘¢ accepted” upon the order. ‘the fund in time or to reimburse the corporation.

The statutes g.¢e no general power in terms to the treasurers of  The corporation is to impose the rate at the request of the
municipal corporations to bind the corporations by their accep- - trustees, and it is asserted 1 this case that the trustees did re-
tance, and we must find something in the statute from which such - quest it to be done. 1 have met with po authority shewing that
a power can be properly implied 1n auy particulur case before we an action can be maintained for not complying such & request.
con hold that it is given or implied in such cuase. The plaiotift is not a contractor with the defendants, but has con-

As to school moueys, we find they come in part from provincial tracted with unother corporate body altogether, and therefore no
funds, snd in part from fuuds to be raised by assessmeuts, and obligation arises on the defendants beyond what grows out of tho
regard must be had to the fuct whether the corporation 13in funds provisions of the school acts. Thesc obligations are, I take it, in
to make any payment out of schoo! moneys upon an order of school the first piace to comply with the request of the school trust/
trustees at the time of such order being preseated ; and if they:and levy a rate, and when that has been done, then, secondly, .be
are mot in funds, the right to demand payroent nevertheless may ' treasarer shall comply with the orders of the trustees by paying
depend upon questions which the treasurer has not the discre- | from any moneys in his hands.
tion to settle by his acceptance. This acceptance, I think, has no! The first of these obligations, I take it, must be enforced by
other effect than to mark the time and fact of the order being pre- | mandamus, and tkat I thiok is the proper remedy, and pot an
sented, which may be of consequence to the teacher as regards the  action of this description. It would be very inconvenient if the
order of payment under circumstances that may sometimes exist. , corporation should be exposed to on action by every individual of

1 think, therefore, that judgment should be arrested as regards ' a class of persons for a breach of duty, when it might be in the
the three first counts | power of the corporation to shew that there existed something in

With respect to the last three counts, we find no instance of an ' the request of the trustees which might be illegal.
action against a municipal corporation for not levying a rate for a| It isa pity the plaintiff has been advised to try an experiment-
public purpose, in which rate the individual bringing the action 'al action when the other remedy was so plain, and about which
Lias mo other interest than as one of a class who would have a - there there could be no doubt.  The best consideration I can
claim to be paid out of such assessment if it were raised; and if bestow upon it leads me to the conclusion this action is not sus-
an action on such a cause as is set out in the last three counts; tainable.
respectfully is not maintainable, that ohjection cannot be held to! McLeax, J., concurred.
be cured by pleading over, for it is not only a substantial objee-! Rule absolute to arrest judgment.
tion, but oue that goes to the very root of the sction. No auvtho-,
rity has been cited in support of the declaration as regards these .
c;)unts, and we ought not to decide in its favour except upon the! CHAMBERS.
clearest gro* nd, when we consider that it cannot be truly said —
that the plaintiff’s salary is unpaid, because the municipal c%rpor- (Reported by Rout. A. Muwaisox, Esq., Farnsler-at-Law )
ation has not imposed and collected a rate for school purposes, McGinnts v. Tue CORPORATION OF YORKVILLE.

for by the School Act the echool trustees who contracted with the| against a Munwipal Qorporation—Commen Counts— Extra Work— Pleas.

plmntlﬁ' to emphy bim and pay bim, have express amhonty given : A plea that the cansc of action, iIf any, arvse for and concerning a debt incurred

to them to levy themselves whatever money might be necessary .  ana falling due dunng the precediug year to that in which action bLrought,
for enabling them to fulfil tbeir contract. which was not within the ordinary expenditure of the corporation for that year,
I am of opinion that the rule must be made absolate for arrest- ] and for which 0o estimato was made 404 0y rate lmpused, cannot be allowed oo
ing the judgment on the last three connts, as well as on the first | :;:. Ef.,f.‘.,f .cu.,‘:,. several matiers With other pleas, ‘“"{i;ﬁ,{";,ﬁ’f?;{"’
three. ! This was an action on the common couuts for work and labor,
Brays, J.—With respect to the first three counts, I think the ' materials, &c. Juas. Paterson obtained a summons calling on the
plaintiff cannot maintain an action against the corporation, treat-' plainuff to show cause why defendants should not have leave to
ing it as bound by the acceptance of the orders of the trustees.:plead the following pleas:—
The effect of so holding would be treating the ordersin thenature; 1. Never indebted.
of bilis of exchange. These orders were given in compliance; 2. That the work, &c, was for building & aew Town Hall in
with the 8&th sub-section of section 24, of the school act, 1850, ; Yorkville under special contract, setting out some of the terms and
and with them in his hand the plaintiff was entitled to cali on the'conditions, and averring that the defendants paid all plaintiff is
treasarer for payment, but the treasurer could not bind the cor-: entitled to under the contract for contract work, extra work, or
poiation by any acceptance he might write upon them. The lia- | otherwise.
bility to pay must depend upon something else than what the: 3. A similar plea, setting out another condition, that the work
treasurer may choose to :ay about it. !should be completed on or before 15th Augast, 1850, under a
Then with respect to the last three counts, charging the defen- 'penalty of £10 for every week during which it should be left
dants with & breach of duty s not levying a rate in order to pay :incomplete beyond that day: that there were o weekly returns
the orders, after some doubt and hesitation T bave at last setticd . of extra work according to conditions, and that no extra work was
into the opinion that the plaintiff cannot maintain such an action. i in fact done; that the work was pot completed until 31st Dec,
If it were shewn that the rate was levied and the money in band, ; 1860, being nincteen weeks after said 15th August, 1860, whereby
1 have no doubt an action for bresch of duty in not paying itiplaintiff had forfeited £190, and that after deducting that sum
would lie. The school trustees having done all that wasreqiured defendants had paid in full for all contract work, extra work, or
on their part, and given the teacher the requisite order to receive otherwise howsoever.

the amouot due to him, Would entitle the teacher to be paid if the! 4. Dlea setting out that the work was done under a contract

money were there for that purpose, and it would be a breach of under seal, sctting out terms and conditions relative to extra
duty in the corporation not to pay. In that case the breach of work, conditivns, &c., also a clause proviling fur a refercnce to
duty is individually applicable to the teacher, the person who William Hay, Arclutect. in case of difference: that defendants
suffers by not being paid. " had paid contract price in full: that differences havisg arisen as

The cbarge in this casc—namely not levying a rate—applies to to deductions aund extra work, said William Hay took upon himself
a class of persons, and the question is whether there is such a ithe burthen of tho refercuce, and within proper time, according
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to the ngrecment, wade bis award, finding 8 bai.nce in favor of jndgment of the writ aud decluration, nor conclude with prayer

detenbants

5 Pavment hefore action .

6 That betore netion the debt, if any. was attached by four,
several orders, isened by qudgmient ereditors ot the plaiatif}, and,
servod ondefendents before this action, in ene of which nctions’
leave wus given to judgmeunt creditor to proceed ngainst defendents
by nr-it

y'.' That the cause of action, if any, arose for and concerning n|

aebt imcunre  and fulling due during 1860, which was not within |
the or hinary expenditure of the corporation for that year, aud for |
which no estimuate wux made and no rate impoced |

Mr. Paterson, as to the last plea, cited Scott v. The Corporation |
of Petelorough, 19 U, C Q B, 469, |
1Y Me Michael hewed cause

Rominsoy, C. J.—1 allow the defendants leave to plend all the |
pleas with the exception of the last, and give leave to plaintiff to
reply and demur to such of the pleas as he may see fit. I cannot
nllow the last plea in connection with the other plens. 1 do not
think that a plen of that kind should be allowed with pleas going
to the merits. Wherea contract ix made by a municipal corpora-
tion with a person for the dowg of any work for which a provision
to raise money has been made by by-law, and the contractor in
performance of the work under the contract does extra work, for !
which an action would lie ¢a the common counts, but no action is
brought till the year following that in which the work was done,
the plea that no provision was made for extra work, though it
might according to the facts be a good plea on the authority of
Scott v. The Corporation of Peterborough, ought not, 1 think, to be
allcwed with other pleas going to the merits of the cause. |
therefore decline to allow it with the other pleas mentioned in the
abstract.

CarrisLe v. Hosuer.
Piea in  Abatement—Time—Seting asde.

Defenilant exccuted in favour of Planuff & bond jn the penal sum of
L3y, couditioned to pay £330 with iaterest, by instalments Plaio*
sued on this bond, and obtained a verdict for the penalty, 15 damag
for detention, aod £21 damages aasessed on bresches assigned  Afte.
verdict, defendant pald the damages and costs. Tostead of eutering judg-
ment for the penadlty as a security for future breaches, plaintiff commenced
a second actiou to recover anothe= instalment. and ioterest Defendant with-
out intimating that he intended to plead in abatement, as a favour sasked plain-
tiff for further time to plead. which wan granted. Si1xteen days after declaration
defendan: pieaded the peadency of the former action, and prayed judgment

whether plaintiff ought a eecond time to implead bim for the same cause of ac-

ticn, attachiog to this plea an afidavit of its truth I'lea set aside with custs,
and plaiotiff allowed to sign judgment by default, utless defondant should pay
costs and plead within four days,

(March 220d, 1861 )

Phiintiff in this cause obtained a summons to set aside a plea
in abatement with ccsts, and that plaintiff should be at libertr to
sign judgment as for want of a plea, because the plea was pleaded
after four days had expired from declaration and notice to plead
served, and also plended contrary to good faith and intended only
to embarrass and delay.

The aciion was on a bond in the penalty of £700, conditioned
to pay £350, with interest, by instalments.

Plaintiff sued on this bond, and in November, 1860, obtained a
verdict at the last Niagara Assizes, for the penalty, and 1s. dam-
ages for detaining, and £21, the damages on the breach that
had then accrued.

After verdict, defendant paid damages and costs.

Judgment was not entered, in order to stand for further breaches
to be suggested, if any should occur. Instead of that, plaintiff
brought this new action on the bond to recover an instalment and
interest.

Defendant asked for leave to plead (not intimating that he in-
teuded to plead in abatement) which plaintiff gave bim (severs!
days) and then sixteen days after declaration served, defendart
found out what the fact was as to the former action, that there
was no judgment entered, but a verdict apparently not set aside,
and he plcaded the facts truly, avering the identity of the £700
(the penalty sued for) as the cause of action in both suits, and
concluded by praying judgment whether plaintiff ought a second
time to implead him for the same cause of action, and he attached

to this plea an affidavit of its truth. He did not in his plea pray

that the wrnit and decluiation be quashed

James Paterenn for plnntil

11 MeMuhael for defendant

Roviveox, ¢ J —1t would reem as if defendant’s sttorney had
not decuded in his own mund whether he was pleading 1n abate-
mer t orn bar, but Le had no right at that late time to plead in
abatenient the pendency of another action  If we look on this as
a plea in abatemeat, though it neither commences ner concludes
as such, nor expressly avers that the first suit is pending, then it
trust be et axide as being pleaded too 1a¢ , and the Court would
not now support it, by uny ex post fucto indulgence in extending
the time, hecause after obtaining time to plead us an accommoda-
tior, the defendant should not huve pleaded in abatement If he
had asked the court for time, he would have been placed under
the condition of pleading issuably

We can not look on this as a plea in bar, for it is clearly no bar,
(Harley v. Greenwood, 5 B. & Al., 101.) the first suit baving gone
no further than verdict, by which the debt of £700 nn this bond
isclearly not extinguisied.

The plea must be set aside with costs. Let judgment by de-
fault be entered, unless defendant shall pay costs, aud plead with-
wm four days.

Summons absolute.

B ELECTION CASES.

(Reported by Roverr A Hamr130Y, Esq, Barnstersal-Law.)

(Before the Honorable Wiy Flesay Drarrr, C. B.. Chief Justice of the
Commoa Pleas.)

ReciNa ex et TiLr v. CHEYNE.
Munwipal Elections—Qualification of Candidat Equilable estate

Where defendant in Novrmber, 1858, conveyed the real estate, which formed his
qualification, to hia father fur a conriderativn of £300, for which b took his
father's potes payable at distant dstes, and {n Febiruary, 1860, purchased the
pruperty back, returniog to his fatber all the notes. though the fatber did not
recunvey the property 1o the son 4l 3rd Uctober, 1860, vet the son was held to
bave bad at the time of thc asseasment *‘ an equitable esiate™ within the
meaning of sec. 70 of the Municipal 1nstitutions Act.

(March 9, 1861.)

In November, 1858, the defendant conveyed the real estate
which formed his qualification to his father for a consideration of
£300, for which he took his father’s notes payable at distant
dates.

The defendant called as n witness, explained the motives for
this transaction, acd asserted bona fides.

In February, 1860, be puichased the property back, and return-
ed to bis tather all the uotes, not one or any part of which had
been paid. The first of them fell due a year from its dute, and
soon after it was due this resale took place.

At the time of the resalc, and some time before, one Silver-
thurne, a Lrother-in-law of defendant, occupied part of the house,
and Defendant had & bedroom in it furnished by himself which he
occupiled, boarding with Silverthorne, aud this continued alter
the resale. Subsequently the defeudant leased a room in the house
to an Orange Loige.

He received a conveyance from his father on 3rd October, 1860,
and in Junuary following was elected a Councillor for Ward num-
ber two of the Township of Toronto.

His election was moved agsinst by relator on the alleged ground
of waot of qualification.

Robert A. Harruon, for relator.

D. McMichael, for defendant.

Draper, C. J.—I assume the dona fides of the desling between
father and son, and [ see nothing to warrant the corclusion that
the resale and conveyance was a mere schewe to give the defend-
ant an apparent qualification to be elected. There is no reason
to suppose that defendant entertained the idea of being a candidate
at any time before 3rd October, 18G0.

Tben considering taat defendant was a vendor with no part of
his purchase money paid, holding only notes for it, the moment
the agreement for resale was made, and these notes were actually
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given hack to the father, the father tecame in cffect only a trustee
for defendant, who had an immediate and perfect right to the con-
veyance of the legal estate. As between himselt and his father and
every other person who had not through the father acquired some
right or charge upon the estate, the sale to the futher might from
that moment be deemed virtually rescinded.

The legnl estnte, however, was in the father still.  But on thece
facts, I think, I am warranted in treating the defendant as having
an ¢« equitnble estate” in the premises from the moment he return-
ed the notes, which was equivalent to a payment by him of all the
parchase money.

Lord St. Leonard (V. & P. 124, 13th ed.) says, ¢ It would be
difficult to refuse a specific performance where the purchaser has
paid all the purchase money,” and here we have the additional
fiact that the defendanr was vendor to as well as purchaser fiom
his father, and had a lien upon the estate for the whole of the
original purchase money.

1 have not overlooked the doctrine in equity, as stated by Lord
Justice Knight Bruce, that *‘ a parol contract for the sale of land,
though all the money be paid without part performarce (for the
payment of the money is no part performance) cannot be carried
into effect if the person sued chooses toavail himself of the defect.”
—Huqghes v. Morris, 2 De G. M. & G 356. Here both vendor and
vendee swear the contract was complete a | partly executed, by
part performance beyond the return of the Lotes.

I tlunk judgment should be given for the defendant with costs.
Judgnient for defendant with costs.

(Before the Honorable Mr. Justice Bumxs.)
Rroixa EX ReL. GEonoe Bexpsr v. Frep. J. Preston.
Town of Clfum—Mayor— Quulification.

The Town of Clifton was incorporated by special Act of Parliament (19 & 20 Vic.,
cap. b3) 1t was subreq Jy by procl of the Governer General divided
into three wards; thus entitling the Towan to mine Councillors and a Mayor
At the timenf the election in Jaunary last there were not more than seventeen
persons fa the Tuwn qualified nnder aec. 70 uf the Municipal Institutions Act to
be elected Cou :callors, 80 that there was uot in the langusge .7 sec. 72 “at least
two persons qualified to be elacted for each seat ta the Counal,” though there
‘were more than two persons qualified under sec. 70 to be elected Mayor,

Hprid, that the Mayor holds a seat in the Council

ﬂtli:lllalw, that po greater qualifcation is required for Mayor thap for s Ooun-
cillor.

Held alsn, that the only qualification requisite for a permon to be elected Councillor
owigg to the peculiat clrcumstances of the piace, being that of an elector, a per-
»0n elocted Mayor, and posressing the Jast mentioned qualification, was suffici-
ently qualified under sec. 72 of the Act.

[March 24,1861 )

This was a complaint against Frederick J. Preston as Mayor of
the Town of Clifton, on the ground that he had not the required
property qualification, according to the provisions of the 70th aect.
of ch. 54 of the Cons. Acts, when he was elected.

It was conceded that if what appeared upon the Assessment Roll
for the year 1860 should govern, then that Mr. I’reston was npot
duly qualified to be elected Mayor at the last election, but it was
countended on his behalf that the provisions of the 72nd sect , viz.,
that there should be at least two persons qualified to be elected
for each seat in the Council, otherwise no qualification beyond the
quslification of an elector, should be necessary, aided him.

It appeared that Mr. Preston was a properly qualified elector
of Clifton, and the question was, whether the 7:2od sect. applied
to his case, aund if so, in what rnauner.

The Town of Clifton was first incorporated by Act of Parli-
ament 19 & 20 Vict,, ch 63, and was sabsequently divided into
three wards, each ward electing three Couacillors, aud now a
Magyor is elected by the inhabitants generally.

The additional facts necessary to the determination of the
guestion raised for adjudication, appear in the judgment of the

ourt,

Robert A. Ilarrison for relator — Clifton is a Town incorporated
by Act of Parliament (19 & 20 Vic. ¢ 63), having three wards,
and coosequently entitled to nine Councillors and & Mayor. The
quahficatioa of a person to be elected Mayor in a Town is freehold
property to $30 per annum, or leasehold property to $160 per
sonum (Consol. Stat. U. C., cap. 84, s. 70). It is conceded that
defendant had not this property qualification. He is not, there-
fore, entitled to hold the office unlezs sec. 72 suspends the opera-
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| tion of sec. 70 of the Mumcipal Act in regard to all Municipal

oflices in the Towa ot Chitton, By sec 721t 19 provided, that ©1n
caxe in & Mumecipality there nre not at least two persons quahified
for each geat in the Conncil no gquulificntion heyoud the quabfiea-
tion of an clector shall be necessary in the persons to be elected.”
It is submitted that the word ** Municipality,” as used in this
section, does not include a town but rather applies to rural Mani-
cipalities only (8. 75, 76, TR). Lven if apphcuble to a town it is
certainly by the interpretation clau<e of the Municipal Act
restricted to towns *tincorporated under the Act’ («. 424, sub s,
1), which Clifton was nat, having been inenrporated by a different
or special Act of Parhament (14 & 20 Vie c. 63). Butf the
72ud section is held to apply to the Town of Clifton, it is submit-
ted that in its operation it is restricted to ¢ Councillors” or
‘“members of the Council,” and that the Mayor is neither a
Couucillor nor a member of the Council, but only its chief executive
officer, elected in a manner different from members of the Council
(sec. 66 sub. sec. 2, 70, 101, 113, 118, 120, 132, 135. 113, 144,
145). Presume, however, for the sake of argument, that the office
of Mayor of the Town of ('lifton comes within the language of
3. 72, are the facts such as to warrant the application of that
enactment * There can only be one Mayor for the Town,—only
nne seat for Mayor,—and if there be at least two persors qualified
for that seat the one elected should be duly qualified. Now it iy
shown that at the time of defendant’s election there were more
than two persons qualified for the seat. There were in the first
place all residents of the County of Welland baving property in
the Town (s. 70), and in the second place, at least seventeen per-
sons resident in the town itself.

Richards, Q C —I admit that defendant is not qualified under
sec 70, but contend that he is sufficiently qualified under sec. 72.
The qualification of a Mayor in Towns is the same as that of a
Councillor in Towns, (sec. 102,) and it is shown on affidavits that
in the Town of Clifton, under sec. 72 of the Act, the only
qualification neoessary for s person to be elected a Councillor is
the qualification of an elector. Defendsnt possesses the qualifica-
tion of an elector. I urge that sec. 72 does apply to a Town such
as Clifton, though incorporated by special Act of Parliament. Itis
by sec. 1 of the Municipal Act provided, that ** the inhabitants of
every County, City, Town, Village Township, &c., incorporated at
the time this Act takes effect, shall continue to be a body corporate,”
&ec. Clifton was incorporated at the time of the passing of this
Act, and continued to be so under the Act as much as if incorpor-
ated under it. Then the question is, whether the Mayor of the
Town of Clifton holds & seat within the meaning of sec. 72? I
coutend that he does, and on this point refer to secs. 147 and 149
of the Act. I also argue tbat the Mayor is a member of the
Council. He is the head of it and must be a member of it.

Brexs, J.—On looking over the varicus clauses of the Act, con-
sidering the powers and authority vested in tho Mayor, the
mode of his election, what is required for qualification, and
his presiding over and voting with the members of the Council, I
think his position is that of the chief seat in the Council.

It appears from the evidence that the whole number assessed on
the Roll for Clifton for the year 1860 is as follows:—North Ward,
89; Centre Ward, 118; and South Ward, 53. The Town Clerk
swears, that out of this pumber there are thirty-five persons only
who are qualified in respect of property to be elected Mayor or
Councillors. The 102nd section of the Act places them upon the
same footing in respect to qualification.

Now in what manner is the 72nd sect. to be construed? Is it
only to come into operation when the number is below two persons
qualified to be elected for each seat as applied siroply to qualifica-
tion in respect of property, or after deducting all those who are
disqualified to be elected from other casuses? I apprehend the
expression, < qualified to be elected,” must be construed in the
larger sense that is for the bemefit and advantage of the whole
body of electors, for if it should happer from some cause or other
that all those who might be elected as respects property, yet were
disqualified from interest or otherwise, the Town would bave no
Council if the inbabitants could not resort to the electors for
members.

Of the thirty-five persons qualified in respect of property
seven are disqualified on account of being at the time of the
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election inn-keepers or saloon-keepers.  Six others are non-resi-
dents of the County in wlich Chtton is situsted.  Thiee of the
number have contracts with the Corporation, among which is the
relutor hunself  One was in 1860, and atill ia, collector of the
tnxes. Two persons are not Uritish subjects. This makes 14
persons out of 35 who are dixqualified. Thus lenving only 16

who might be e'ected, and of these one it is enid is not rated in ;

hix own right for a sutlicient property qualification, aud this would
seem to be ~0 upon looking at the Roli, nnd another, 1t1s raud, 13
security for the cullector.

To exclude the electors from resorting to their own body in

fithng up the Couucil there should appenr to be at least tnenty :

persons properly quahfied, and not disquahtied, from whom they
might select their Counctl  In the present instance the number
from whom the electors might make a selection 18 below the xrand-
ard. There is nothing 1n the Act to shew that the Legistuture
intended to put the seat or office of Mayor upon any different
footing than thet of Councillor, or to shew that the electors must
exhaust the body of those qualified without beng disquahified

first, before going to their own body fur members of the Council,
and indecd it would have been unjust to have put matters upon :

such a footing, for in such a case some portion of the electors

would be forced to elect, or suffer those to be elected, who might !

he distasteful to them.
open.

The relator, it appears, was the candidate who opposed Mr
Preston, and he, it is true, is properly qualified in respect of his
property. He asks in his statement that he should be sesied
nstead of Preston. T could not do that under any circumstauces,
for it appears that the relator, together with his partner, has a
contract with the Corporation to supply the market with water,
and that disqualifies him from being 8 member of the Council.

I, bowever, see no sufficient reason for ordering a new election
~f Mayor, and probably at the end of the year the inhabitants
will be as well satisfied with Mr. Preston as they would have been
with any otber person seated in his place.

My judgment ig, that the summons be quashed with costs to the
respondent.

It is much better it should be ihrown

Judgment for Defendant with costs.

(Before Mr. Jestice Brews.)

Rig. Ex rEL THOMAS M. BLAsDELL v. JOHN ROCHESTER.

Muncrpal electson—QuahScation of candsdates— Rendence— Wi of Summons,

by whom to be 1ssued.

Held, that & person rated on the assessment roll of a City for the necessary pro-
perty qualification, but at the time of the election a resident in an adjoining
Township of the County 10 which tenitorially the ity is mtuats, is not quahb.
fied to be elected & member of the Municipal Council of the City.

Held also, that & writ of summons in the nhature of a qno warranto, signed by
the Clerk of the Process, and under the process seal. though in fact 1ssued by
the Clerk of the Crown 1n the Court of Queen’s Bench, 18 sufficiently 1ssued by
the Clerk of the Process wathin the meaning of Consol. Stat. U. C, cap 54, sec.

128, sub. sec. 5.
{Feb. 24th, 1800 }
This writ of guo warranto was for the purpsse of te ing the

right of John Rochester to be elected an Alderman for Victoria

Ward, io the City of Ottawa, under the following circumstances:

John Rochester did not reside within the limits of the City
but lived in the Township of Nepean, another Municipality ad-
joining Victoria Ward, of the City of Ottawa. He was assessed
for property in the City of Ottawa, which was a sufficient property
qualification, and he had a place of basiness within the City of
Ottawa where he attended daily. His trade occupation was that
of a tanner, which business was carried on where he resided in
the Township of Nepean, and he was also assessed upon the roll
of the Township for the property sitnated there.

The Relator was a candidate at the Municipal election for 1860,
and complained that Rochester was not qualified by reason of his
reridence in another Municipality, to be elected a member of the
Council of Ottawa.

Mec Bride, for relator.

Jackson, for defendant,

Brrya, J.—This proceeding brings up a very important ques-
tion as to the meaning of the last Municipal Institutions’ Act, and
the proper construction to give to it.

| The defendant contends that the effect of the 70 sect. of 22 Vic.
“ch 44, 1epested in the Consolidated Acts, page 539, is to remlder
! persons who I've in the County in which the Municipahty is situ-
‘ated for which he may be elected ehgble, provided he be rated on
‘ the asgessment roll of that Mumcipality 10 respect of property
suft'cient to nualify

In this ca-e there is no doubt ..at by the Territorial Divisions’
“Act the City of Ottnwa is fur #ome purposes part of the County

ot Carleton, and that defendant 1esides in the County of Carleton.

If there were nothing clse to be considered than simply these fucts
(it might be contended, under the language of section 70, that
the detendant is right, and that he may be an Alderman of
Sthe City of Ottawa though he does not reside within 1tz limita,
! but resides in the same county within which it 13 situate.
i Section 73 enacts, who shall be disqualified to bLe elected,

and non-residents are not there enuwerated, so that gection so

far upholds defendant’s views  Then section 74 provides for those
: who inay claim exemption from serving, and nothing is said about
- non-residents.

But it is a principle inthe government of every municipal corpo-
ration that it has a right to the scrvice of all its members in those
| offices to which they are capable of being elected, and trom which
they may not claim exemption  In the present case the defendant
sought the office, and the office was not forced upon him, but if he
be qualified to ask for it he must be also qualired to perform the
daties of itif elected aguinst his will. I apprehend the principle
in respect to qualfication applies to the one case as well as the
other, aod I eee nothing in the 70th sect which can imply that o
persun mught be at liberty to elect whether he will consider him-
scif qualitied or disqualified on the ground of non-residence, as
may suit either his convenience or his inclination, The 1¥3rd
sect. of the Statute enacts, that every qualified person duly elected
who refuses the office shall be subject to be fined not more than
$80 nor less than $8. I see nothing whick would exempt the
defendsant from being subject to this penalty if he be qualified to
be elected, as he contends, in case he were elected and refused
to take the office. I'ut the mere penalty would not be all.  There
is nothing in the Act to shew that the Legislature intended that
the payment of the penalty would excuse thq non-acceptance of
office, or that it 13 to be in lien of doing the duty. Itis clearly
1aid down in The King v. Bower, 1 B. & C. 585, that it is an
offence at Common Law to refase to serve an office when duly
elected. 1 refer also to The Aing v. The Cor. of Bedford, 1 East.
79, to shew, that if the defendant in this case was qualified to be
elected he might on refusal to serve have been indicted for his
refasal. The Aing v. Woodrow, 2 T. R. 731, also strongly sup-
ports this view. I cannot imagine the Legislature ever contem-
plated that a person appeanng upon the assessment roll of one
Municipality in respect of property which would qualify him yet
if he lived in another Municipality twenty miles distant would be
linble to be trecated as qualified notwithstanding, and be subject
to be fined arnd iudicted because he did not accept the office to
which be was elected.

There is nothing ia my opinion from which to draw apy infer-
ence that the Legislature intended that a pcrson might be qualified
to accept office and yet at the same time not be subject to the
consequences in case of refusal. We must therefore come to the
conclusion, that the nieaning of the 70th scction is sometling
different from what the defendant contends in this cuse. 1
confess it is not easy to see what was meant. Possibly it may
have been thought the expression would provide for cases of
doubtful domicil, or such cases as it may be said that a man may
have two domicils, though I do not suppose the Legisiature meant
that in this case the defendant could at the same time be & mem-
ber of the Council of Ottawas and of the Township of Nepean.
So far as I can see from the facts, there is nothing which would
or could have prevented the defendant from being elected for the
Township of Nepean, and of being subject to the penalties for not
taking the office if he had been elected there.

The Court of Queen’s Bench in R+, ez. rel Taylor v. Caesar,
11 U. C. Q. B. 461, determined tLat & persor could not bave two
domicils for the purpose of v-ing, and I see nothing which war-
i rants a person having two Jomicils for the purpose of qualificaticn
Ito be elected either seeki'g the office or having it forced upon him.
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The conclusion I have arrived at is, that whatever the Legisla-
ture did menn they did not mean that s person who was hiving in
o distinct municipaiity from another where he may be rated for
property, also might be forced in the latter municipahity to accept
uitice at the risk of penalties, and if that be u correct construc-
tion, and 1 think it is, then it follows that such person is not a
qualfied person liable to be elected, and if that be so, then the
only remaining question is, whether be may be elected with his
own consent against the wish of any individual who complains of
it. 1do no! think he wnay. Though the defendant may be rated
on the Roll of the City of Ottawa, yet that does not constitute
him a member of that Corporation. The Ilst section of the Act
shews that it is only the inbabitants of the City of Ottawa which
compose the Corporation, and it appears to me any one of the
corporators has a right to complain that a stranger, one who is
not a corporator, has been chosen to fill the office of Alderman.

We know that in cities and large towns there are many persons
who have their places of business within the limits of the city or
town but yet do not reside there, and very probably the Legislature
intended to render such persons eligible to the corporate offices
wmentioned, but that object should have been accomplished either
by putting it upon the footing of a voluntary choice by the elec-
tors, combined with the will of the elected, to accept, or else have
distinctly said that such persons are members of the Corporation,
and leave no reason to doubt t'ieir being liable to the penalties if
they refused to serve if elected against their will. It isin this
respect the Act is defective, and we must give it a construction
which will render the whole Act consistent, and apply to every
case.

Besides this view of the subject, it is to be observed that the
Territorial Divisions’ Act, chap. 3, of tho Con. S8ta. Acts, U. C.,
declares that for municipal purposes, the City of Ottawa shall be
a county, and that by the Municipal Institutions’ Act it is clear
a person resident in one county, is not eligible to be elected for
a corporate office in another county. This, of itself, would seem
to dispose of the question in this case.

The defendant raised an objection, that the Writ in this case
was not properly issued, because it appears to be marked in the
roargin of it as baying issued from the office of the Clerk of the
Crown in the Court of Queen’s Bench, whereas the 5th sub. sec. of
sect. 128 of the Con. Act, ch. 04, says, that the Writ shall be
issued by the Clerk of the Process. The Writ iz properly signed
by the Clerk of the Process, and is under the process seal, and I
think that it is issued within the meaniog of the Act of Parlia-
ment. | must set aside the election of the defendant, and the
judgment must be, that the Corporation proceed to another elec-
tion. [ give no costs however, as the language of the Legislature
is very well caiculated to lead people astray.

Judgment for Re'ator without costs.

(Before his Honor the Judge of the County of Carleton )

TaE QUEEN, ON TRE RELATION OF THoMAS M. BLASDELL, AGAINST
JouN ROCHESTER.

Munwipal Election—Candidates for City Council— Qualificalim— Resndence.

Held, that under sec. 70 of the Muincipal Act, & person, to be qualified to be elected
a member of a City Council, must not only possess the property qualification
required, but be a resident within the city limits.

Held also, that s person whose family resided witbout the city limits, and with
whom for weeks continuously he lived, could not, although occasionally boarding
with an inhabitant of the city, be deemed & resident of the city

Querre: lave the aldermen of & city, as ex officio Justices of the peace, any jurls-
diction beyond the city limits?

[May, 1860.}

In March last the defendant, John Rochester, came forward as
a candidate for the office of alderman for one of the wards of the
city of Ottawa, and was declared duly elected.

The relator, who was the opposing candidate, applied for and
obtained a writ of guo warranto to remove the defendant, on the
ground that be was not at the time of his election a resident of the
city, snd also on the ground that he was not a British subject.

The latter ground was abandoned; so that the queation for
decision was, whetber the defendant had a right to sit as sn alder-
man, he not being at the time of his election a resident within the
limits of tho city, although in all other respects duly qualified. It
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was admitted that the defendant resided and carried on his business
without the himits of the city, but witlun the county of Carleton,
of which the city of Ottawa, for certain purpoves, forms a part.

A few weeks previous to this application, the same question, ani
between the same parties, was brought befure o learned judge of
Queen’s Bench (Mr. Justice Burns), under the same form ot pro-
cess, and for the same cause, who declared the defendant not duly
qualified to be elected an alderman.*

The only difference between that case and this was, that after
the first election, and before the one contested on this application,
the defendant contracted with an inbabitant of the city of Ottawa,
to board with hum at fifteen shillings u week, and had paud bim for
a few weeks board at that rate. It was admitted, bowever, that Le
did not board with him continuously, but very frequently lived
with his family without the city limits, and at one time f{~r eight
or ten days uninterruptedly.

Leus, for the defendant, did not rely upon such an arruugement
as in itself sufficient to establish the fact of a residence so as to
qualify his client to be elected, but contended broadly that the
defendant being a resident within the territorial limits of the
county of Carleton, within which the city of Ottawa is situate, was
duly qualified.

Anusteong, Co. J.—The learned judge of the Queen’s Bench
decided that the defendunt was not qualified, and with that decision
I most fully agree.

The 70th section of the Municipal Act declares that the persons
qualified to be msyors, members of a council, or police trustees,
are such residents of the county within which the muoicipality or
police village is situated, as are not disqualified under this act,
aud have at the time of the election property, &o., rated on the
assessment roll of such municipality or police village, of certain
value.

Now, in the Territorial Division Act, page 18 ot Consolidated
Staiutes of Upper Canada, it is enacted tbat for municipal pur-
poses the cities of Toronto, Hamilton, Kingston, London and
Ottawa, shall not form parts of the couaties of York, Wentworth,
Frontenac, Middlesex and Carleton, within the limits whereof they
are respectively situated, but sball, for municipal purposes, be
counties of themselves.

If, therefore, the city of Ottawa form: no part of the connty of
Carleton for municipal purposes, I cannot ucnderstand how the
defendant is a resident of such county, when it is admitted he lives
without its limits.

The word ‘‘mayor,” used in the 70th section of the Municipal
Act, is not confined to the head of a city council alone ; 1t applies
equally to the head of a town council, and as no town is declared
to be a county in itself for municipsl purposes, the mayors of
towns, or members of a council, or police trustees, must neces-
sarily be residents of the county within which such municipalities
are situated, if they reside within the county at all, and whict
they must do to qualify them for election, as declared by the 70th
section.

There £~e many clauses in the Municipal Act which speak of
cities as distinct from towns, although townu are all referred to as
parts of the counties in which they are situated. For instance, the
154th section directs the clerks of townships, villages and towans
to make certain statistical returns to the clerk of the county
within which they are situated, to be by such clerk transmitted to
the provincial secretary :—the clerks of cities are required to
transmit similar returns to the secretary direct; so far showing
that cities are separated from counties within which they are
situated.

Mr. Lewis lays some stress upon the 861st and following sections
of the act, as to the suthority which mayors and heads of councils
have as justices of the peace. I do mot think it is by any means
clear that mayors and aldermen of cities are ex officto justices
of the peace beyoud the limits of the cities they represent.

The 3618t section says, ¢ cvery city, and town separated, shall be
a county of itself for municipal purposes, and such judicial pur-
poses as are herein specially provided for in the case of all cities,
but for no other.”

¢ Bee preceding page.
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The 366th gection authonzer the Governar to appoint justices of ' Morris C. Lutz received keven votes, including the mayor’s vote,
the peace ior a town, with junisdiction over ufl the county in for the '(JnICL‘ of 1eeve, aud a like number of votes was given tor
which the town is situated., and 1f, ny iy contended, tho ety of;James I\uy.. slso a candidate for the office of reeve.

Ottaws 13 pait of the couaty of Casleton becnuse the mnyor nnd  Thero being au equality of votes, the wmayor, as the member
aldermen hrve jurisdiction as justices of the peace over the whole | present who was asessed for the lughest anmount on the last
county of Carleton, 1t is not ensy to undesstand why the legisla- | revised nscessment roll, gave a second and casting vote for Mr.
ture =hould have declared, by the 364th section, that =0 soon as & ! Lutz, who was thereupon declured the duly elected reeve of the
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town becowes a city, commissions of the peace fur such town
shall cease.

It appears to me more than probable that if the point be ever
brought up 1n any of our superor courts, it will be found that
mayors and aldermen of cities have no jurisdiction a3 justices of
the peace beyond the limits of their cities; for although it was
intended to give the {nhabitants of cities the power of electing
their own magistrates for certain judicial purposes within their
cities, I am Ly no means certain that such elected justices of the
peace have any greater jurisdiction beyond their respective cities,
than justices of counties have beyond their counties.

The 3G5th section mnkes a distinction between justices of the
pence for & county in which a city lies, and justices for the city, by
saying that warrants of county justices shall require to Le backed
or endorsed before being executed in a city, in the same manner
as is required by law when to be executed in a separato county,
showing that for certain judicial purposes a ¢ity forms a separate
county in itself.

It is tree, tnere is no expross provision for backing the war-
rants of a mayor or alderman, when to be executed out of the city
or in another jurisdiction; but I think it very possible that the
24th section of the act, respecting the duties of justices of the
peace out of sesaions (p. 1048 Coun. Stata. U. C.), applies to their
warrants as well as to those of other justices, and that therefore
it was not necessary to provide for them, supposing cities to be
separate counties, as I think they are.

The 367th section says, that the mayor of any city may call out
the posse to enforce the law within his mumcipalety, under the
same circumstances as would justify the sheriff of a county in
doing the same act within his county.

However, these clauses are not very material or nezessary to the
decision uf the present case, which turns altogether upon the
point, whether the defend.ot is entitled to act as an alderman of
the city of Ottawa, he not Leing at the time of his election a resi-
dent within the limits of the city, although a resident of the
township of Nepean, part of the county of Carleton, which, for
certain purposes, includes the city of Ottawa. That portion of the
Territorial Act first referred to is, in my opinion, of itself sufficient
to settle the question. It beyond a doubt cuts off the city of
Ottawa from the rest of the county of Carleton, for municipal and
certuip judicial purposes. The election of an aldermap is clearly
cne of these municipal purposes; and as the defendant was not,
in my opinion, a resident within the municipality at the time of
his election, the election must be declared nul! and void.

I regret that he did not, after the decision of Mr. Justice Buras,
abstain from placing himself in his present position. Tbe conse-
quence is, that he must in this instance pay the relator his costs.

My judgment, therefore, is, that John Rochester be removed
from the office of alderman for Victoria ward of the clty of Ottawsa ;
that a new writ for the election of an alderman in his stead do
issue; asnd that he pay the relator his costs.

Judgment for relator with costs.

(Before Ilis Honor the ounty Judge of Waterloo )

Tae QUEEN, ON THE RELATION OF Gaviy Hume v. Morgis C.
Lurz axp SaMUEL RICHARDSON.

Municipal Act—Towns— Election of Reeve & Depuly Reeve— Equality—Casting vote

Held, that the mayor of & town, as the member present who was assessed for the
highest amount va the last revised assersment roll, bad po power to give a
second and casting vote at the election of reeve and deputy reeve of the town.

[March, 1861
The town council of the town of Galt met in the town ball on
Monday, the 21st January last, for the purpose of electiog a reeve
and deputy reeve for the town.

, tawn for the present year.
At the vame meeting of the council, Samucl Richardaon received

seven votes, including the mayor's, for the office of depury reeve,
! and the like number of votes was given fur James Young, also a
" candidate for the office of deputy rceve.
' Tbhere being an equality of votes, the mayor, as the member
i present highest on the assessment roll, gnve a recond and casting
i vote for Mr. Richardson, who was thereupon declared the duly
elected deputy reeve of the town of Galt for the present year.

It was contended by tbe relator, that the mayor, as the member
nresent who was assessed for the highest amount on the last
revised assessment roll, had no power to give a secoud and casting
vote for the parties, and that their election was thercfore invalid.

John Mdler, for relator; S. B. Freeman, ¢.C., for defendants.

MiLrer, Co. J.—[ adjudge and determine, first, that the relator
had, at the time of making bis complaiut, an interest in the elec-
tion to the said offices of reeve and Jdeputy reeve respectively, as a
voter at tho said election, and also at said election gave hus vote in
favor of the election of James Kay for the office of reeve, and of
James Young for the office of deputy reeve of the town of Galt,
and as a councillor duly elected 1o represent ward No. 6 in said
town of Galt for the present year; secondly, that the mayor, as
the member present who was assessed for the highest amount on
the lust revised assessment roll, had no power by law to give a
second and casting vote for the said Morr.s C Lutz and Samuel
Ricbardson; thirdly, thut the 134th section of th Maunicipal Act,
on which the defenduants hiave relied as autb- rizing the proceediugs
taken at their election, is no authority for them, for the 147th
section of the same act gavs that any question at any meeting of
the council on which there shall be an equality of votes, shall be
deemed to be negatived ;—t'.cre haviug been an equality of legal
votes for the candidates proposcd for the reeveship and deputw
reeveship, I bave no doubt this section must apply to the proceed-
ings, and that the motions should Lave beeu considered a3 nega-
tived ;—and, fourthly, I determine that the defendants pay the
relator's costs, to be taxed.

1 refer to Reg. ez rel. Pollard v. Prosser, 2 U. C. Prac. R. 330.

ASSESSMENT CASES

IN THE MATTSR oF THE APrrEAL oF MRr. Hart

¢ Act—Ste Fersonal property— Where assessabie

Held, that the personal property of a partnership muat be assessed sgaustit at
1ts usual place of business.

Held also, that a steanmboat 18 personal property within the meaning of the act,
and properly assesxable at one of the two places between which in summer it
phied, and at which in winter 1t was lud up.

(July 1,1859)

ARMSTRORG, Co. J.—In the matter of the assesament of the
steamer Phoenix, Mr. Hatt appeals against the decision of the
Court of Revision of this city, for assessing the whole property in
this municipality.

The Steamer is owned by several persons, of whom Mr. Hatt is
one, and he s the proprietor of one fourth of the vessel, and has bis
residence here—the other proprietors reside out of this Province.
The Steamer runs between this and Grenville, in Lower Canada,
and in the Winter is laid up at this place—and is assessed against
Mr. Hatt, who objects to being assessed for the whole value of the
boat, he being the proprietor of but one fourth part of ber. The
vessel is not assessed in any other muuicipality.

The 10th section of the Assessment Act of 1853,% cracts that the
personal property of any partnership shall be assessed against itat
the usual place of business of such partnersbip, and each partner in
his individual capacity shall not be assessable for his share of the
personal properly of apy partnership whick has already been as-

boal.

4

* Consolidated Statutes of Upper Canada, cap 55, sec. 38, ef seg
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acssed, anl if u partaership has more than one place of business, :
cach brauch as tar as way be, shall be aveessed in dhe locahty |
where it s situated for that portion of the perconal property of
the partner~hip which belongs te that particalar braveh, and if
this cunnot be done, the partnership wmay elect at which of ity
places of business it will be assessed for the whole personal pro- .

perty, and shall be required to produce & certificute at each of the
other places of business of the amount of personal property assessed |
again-t it elsewhere. |
The Steamboat being personal property liable to assessment, not .
assessed clsewhere, the being in this municipality, and one of thei
partuers or joint proprictors being resident here, (although I think
it matters uot whether he resides here or not, if the partoership |
have a place of busineas Lere, which it may be presumed they i
hiave), the Steamboat is properly assessed against them. If as-
sessed elsewhere, a certificate to that effect may relieve them.  The'!
steamer, I take it, is not as<euced again<t Mr. Hattas an individual,
but against Messrs. Hatt & Co, at least it should be so. This is
a dexcription of personal property which can only be assesscd as,
& whole, and although the boat plies between tlis and Greaville, 1
do pot understand that its business is of s nature consisting of
several branches, within the meaning of the statuie, so that }
think it is properly asscssed in this place. !
{ sustain the decision of the Court of Revision aud order that

the appellant do pay the costs.

u

Ix TuE MATTER OF THE ArrEAL BETWREN THE Gas CONPANY AND |
TuE CITY OF UTTAW.. i

Assesyment—Fas Company— Piprs— Reclty or Prrsomalty.

sz that the pijwe of a gas company lad throughout and under the streets of a
ty canoot b deemed * land” but rather personal prvperty witbin the meaning
of the Asscssmmeot Act.
(July 11, 1859.)

Arxstroxg, Co. J.—The Gas Company of the city of Ottawa
appealed from the decision of theCourt of Revisivn, on the ground
that the pipes conveying the gas from the establishment are valued
with and as part of their lsud  The valuation set upon the whole
is £6,000; and it appears by the testimony of Mr. Cousens, one of ,
the assessors, that in this amount is included 3 sum of £2,000 as -
the value of the pipes carried through the city ; and it was admit-
ted that the Company are over assessed to the amount of £2,000, |
if the pipes be not assessable as part of the land or real estate.

The 9th section of the Assessment Act of 1833 enacts, that the
real estate of all iccorporation companies shall be assessed in the
township, village or wards (the last word, I suppose, applies to -
towns and cities) where the same shall be, in the same manner as
the real estate of individaals: and their personal property shall not
be assessed against them in their corporate capacity, but each
sharcholdor in any incorporated company shall be assessed for the
value of the stock in shares held by him as part of bis personal
properts. except when such stock is specially exempted by this act.

It is the real estate, which includes the land of the Gas Com-
pany, that is liable to he zasessed, bat the Court of Revision con-
teud that cvery foot of Gas pipe in the city forms part of the lot
of land owned hy the Company, and on which their works are
erected : and their counscl contends that becanse certain things
are called by law fixtares and pass by conveyance with the land,
or in other words, are considercd attached tn the freehold, that
therefore all such things constitute real estate or land, “Yowever
remnte from the visible land, if the articles can only be called
fixtures.

Land, in its legal signification, is of an indefinite extent upwards
as well as downwards: apwards, «o that no man may ercct a bauild-
ing to averhang anstuer's grmund ; and Jownwanls, so s tainclude
whatever is in a direct line beiween the surface of the land and the
centre of the earth.  (See Blacks<tone’s Commentaries )  Another
very learned writer saye, ¢ Land is a word of very cxtensive signi-
fication, and comprehends all things of a permanent, substantial
vatare. not oniy gandens, arable grounds, meadows, pastures,
Moars, waters, ricers, marshes, farze, heath, bat also messuages,
that is, hou<es, lafte or places where houses cnee «tood, miils,
castirs, Kc.: in <hnrt, any ground, soii or carth whatsoever, with
all buillings thereon:” and concludes by smaying, as Blackstone

- purtivns of the realty.
~of the lot on which their works are crected to an individaal, for

does, that «land includes not only the face of the eacth, but every-
thang under 1t or over it.’

The 3rd «ectivu of the nsweasment act declares, land,” as used
1 the statute, shall be held to inc’ude all busblings or other things
crected upon, or cfhred to, the land, and ull machinery or other
things so firid to any butlding as to form in e, part of the realty.

By what mode of reasoniug the numerous links or picces of Gas
pipe, which arc spre..l over a large city—many of them perbaps
miles distant from the vi~ible land upon which the Gas Works are
erected —can be so affixcd to the same lanl as to form, in law,
part of the realty, I am at a loss to comprchend. I think the
clear meaning of the clause of the statute is, that sach things asare
recognized by law to be fixtures shall be valued as part of the land
and nothing more, and I do not think that such portions of the Gas
pipes of the company, as are beyond the buundaries of their works,
and placed either in the streets or on the lands of other men, are
If the company were to sell the fee simple

general purpaoses, I do not think the purchaser would be allawed
to tear up streets, and grounds, ard gardens of parties without
the permission of the city authorities, or the owne.s of the grcuads
io order to remove or otherwise interfere with the pipes laid down
under the streets or gardens of private parties, which he might
expect to do if the pipes were either actually or in law s part of
his land.

I ratber incline tc the idea that the pipes of a Gas Company are
more the personal property of the Company than the real property.
Every mau’s stock or shares in the company are valued and liable
to assessment. Now as it is to & great extent, by means of the

| pipes, value is given to the stock or shares, in valuing the one the

value of the other is included —dut looking at the case in ite more
simple light, namely, whether the pipes are so afixed to the land
as to form part of the realty, which the law requires, to sustain
the position of the Court of Revision, [ must decide that they
are not, and therefore order the assessment roll to be umended,
by reducing the assessment of the Gas Company to £4,.)0, and
that the city pay the costs.

"COUNTY COURT CASES.

MclIxxzs v. HaoBr.
Assignment— Flung wnthin fre deye— Relalsom (o tire ¢/ cxecutson.

Where an t of gonds and chattels fr the peperal benefit of awditors is
fled Within the five days allowed by Conml. Stat. U. C. cap. 45, #2c. 4, the filing
has relation L the time of the a-inal exerution +{ the {ustrument, s« as t. pro-

vent the operating of a £. fa., anainst the gods and chattels «f the assigoor,
piaced in bands of shend betwern the time of execution and time of
filiog.

(April 1,1560.,;

On the 2fth August, 1840, one Jobn Stephen, being indebted to
the plaintiff and other creditors. executed an assignment in trust
to the plaintiff, for the benefit of all his creditors generally,
without priority. &c. The instrument was exccuted at liamilton,
in the couaty of Wentworth. The goods were at St. Thomas, in
the county of Elgin. The plsivtiffi’'s clerk was despatched to
St. Thomas ou the cvening of the same day, to take charge of the
goods. lle reached that place on the morning of the 2Yth, aod
took possession.

The defendant had a judgment in this court against Stephen,
and issued cxccution on the 14th July, I : but it was not
placed in the sheniff s hands until the 29th August, the day after
the bill of sale was executed. The sheriff seized under that
exccution ; and the plaintiff, as trustee under the assvignment,
claimed the goods, and forbade their seizure or sale by the sherniff,
and threatened that officer with an action; upon which he applied
for and obtained the usual interpleader order.

It is unnecessary to recapitulate the cvidence given at the
trial, which took place at the December sittings of the (“ounty
Court. The learned judge charged the jury. that if an imm ~diate
delivery ot 1he gonde did not accompany the sale. followed iy an
actual and continued change of possession, the sale must be by
writing duly registered, accompanied by the affidarvits require s by
scc. 4 Consol. Mat. UL C.cap. 40, p. 452 thatif regustered withia
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five day~, it would tuke precedence of the execution, and proteet * before the stutute the question in a~certaining the validity ot the

the goods aramst all other Caime . that the <hentt could only e ze
the gound- of John Strphien unda the execution, and not these
which had been his, but of which he Lbad divested huansddf of all
title ; thut the question wa<, whose were the goods that the shenff
+eized under Haigbit's execution—they had undeubtedly been John
Stephen’s property, but had that property been changed—that
be ithe judge) thought the property might be so changed if, upon
aalid and good copsideration, to carry out an bouest purpuse, .
n~ where the debtor transfers or wakes a sale of his gouds to yay
Ins debts, provided it Le done in o way that no hadge of fiaud, such
as the luw declares shall be a fraud, attackes to the tran-action.
an-l provided the sale and delivery be completed before the sheriff |
receives the execution in his hands to sati«fy & judgment of some |
lona nde creditor, or provided a bill of sale be registered within
five days of the execution ot the instrument, as required by the 4th
vection of the statute.

The jury found the hill of sale registered wi.hin five days of its,
JInte and execution (thatis, within three days), and found a verdict
fur the plaintiff. :

Stanton, for the defenlant, objected to the judge's charge, and |
in January term moved for a new trial, the charge haing, as he!
contended, contrary tu law, and cited Feehan v. Lank of Torento,
ILE MDA W% L. S :

-{bbott, contra, cited Ferkan v. Bank of Toronto, 19 C.C. Q. B. "
474; Shaw v. Gault, 10 U.C. C.P. 236. i

Huguss, Co. J.~ Although I kuew, at the time of the trial of |
this cause, of the existence of the decisions in appeal in the several
suits of Frehan v. Bank of Toromto, by the Courts of Queen’s Bench
and Common pleas respectively, and Shax v. Glault ¢t a.., then
referred to in a digest of recent decisions in the July number of the
{pper Canada Law Journal, 1 did not possess the advantage of
having read them as they now appear fully reported in 19 U. C.
Q B. 474, 10UC.C. C.P. 82, and 10 U.C. C. P. 236; and now,
finding that the two superior courts differ so widely upon the point i
which most materially affccts this case, I feel that I occupy delicate
ground when I express s decision upon that about which the judges
of the superior Courts of Upper Canada are pot agreed.

Were it not that I find no analagous decisions of the superior

bill of sale was, whether the tanenction were Lope fde or minde
with an intention to difest the ereditors of the assignor, the
question now i<, whether the inctrement hae been registerel.
Then apparent possession of iteelf raiced a precumption of fraud,
whicl. might be determined by a jury: Lut even this was not a
sufficient safeguard, and now apparent possexsicn raices no proe-
«umption of frand if the instrument Le registered ; but if it be not,
the apparent pecsession will not merely raise a presumption of
fraud, but will invalidate the transaction as against the persons
mentioned in the act.”

1t bas been 1aid down by Mr. laron Tarke (now Lord Wendley-
dale), in construing the Imperial statute 2 & 3 Vic. cap. 20, . 1,
that ¢ the sound rule of construction with respect to acts of
patliament is, that the words are to be read in their ordinary and
usua! grammatical tense, unless that mode of construction leads to

“manifest inconvenicnce, or is repugnani to the plain intention of

the legislature.”

Lord Chief Justice Campbell said in the case of Enviandv Black-
well, (30 L. T. Reports 14%) : ¢ Wheu lcuking for the meaniny of
the words of a particular act of parbament, you must see what
was the purpcse of the legislatare in the act, and how that iy to be

i obtained.”

Lord Chief Justice Denman said ¢ It is undcubtediy true that
the ccurt will always put such a coustruction on the words of an
act of parliament as will carry out the ohject of the Legislature ;
but if the act of parliament u<es words which do not carry out the
supposed intentions of the Legislature the Court cannot add them.”
(14 L. J. N. § 220; Q. B.)

Now, I take the object of this act to be to guard against private
or secret bills of sale, and the plain mesning of the words of the
4th section to be that sales of goods coming within the purview of
that =ection shall be, first, in writing; secondiy, the property shall
be well described ; thirdly, an affidavit of & witness to its execu-
tion ; fourtbly, an affidavit of the bargainee or his agent of the
bora fides of the transaction ; fifthly, a registry within five days
from its execution; and, failing s writiog, the sale shall be void ;
failing & proper description, the sale shall be void ; failing an

courts i~ England or Ireland referred to either in the arguments of | Afidavit of & witness, it shall be void ; failing the :md.nit of the
counsel ¢. in the jodgments of the saperior courts here, and that | bargainee or his agents of the bona fides of the sale, it shall be
I have, after much trouble and anxiety, succeeded in finding cases | void ; or failing a "8‘"’7,"“"“ five d.ays, it shall be '°’f‘- When
which I think bear very strongly by analogy upon the question at | I say void, I mean as against the creditors of the bargainor, and
issue, I should not have presumed o say aoything further than |23 against subsequent purchasers or mortgagees in good faith.
simply to give my judgment upon the authority of one or other of | The necessity for registry cannot be iiere taken absolutely without
the cases referred to in the argument before me, and aliow the ' the qualifying words, * within five days.”
court above in appeal finally o set the matter at rest as between ! As I construe the words of tbis section—and I think that the
the parties; although no doubt the question wonld still remain construction does not overstep the intention of the legisiature, as
open between the courts above, until settled by the Court of Error gathered from the whole scope of the act, any more than Joes the
and Appeal. , construction which has beeu put upen the wirds ¢ immediate
I told the jury, in effect, at the trial, that [ considered the title delivery ™ by the Court of Common Pleas, in Jaight v. Munro (9
to goods. since the statute, passed by the biil of sale or assignment, ! U. C. C. I'. 466). which were held to mean, in the same act,
in the same way that it used to do before there were any statutes ' «* delivery ax quickly as the nature of the case admits of, and an
passcd or in force requiring the registry of such instruwents under absence of delay on the part of the purchaser to cbtain posses-
certain circumstances : that the delivery of the instrument com- ' sion;” for surely if the time & purchaser may take to grin imme-
pleted the title, and does so stil!, but that such title is now liable ‘ diate possession under one section of the statute is to be under-
to be absolutely annulled or avoided as against the creditors of the | stood in & qusiified sense, and to be governed by the wndividual
hargaince or assignee, and s« against subsequent purchasers, Xc., ! circumstances of each case, the wonls * within five days,” the
of morgagees in good faith, where there is not an immediate deli- ' time within which a mortgagee is expressly allowed to regieter,
very accompanying the salc, followed by an actual and continued ' may be understood in the common aud ordinary sense by which the
change of possession, i. e.. by the non-fulfilment of the condition | words are made use of. The word ¢ atherwise,” in the 4th section,
cr_t.amd by the statate, which I looked upon in the light of a con- i I take to mean, **if these thicgs are not all dove.” the sale shall
dition suheequent. ' be void, &c.: and I take the couverse to be plainly implied, ¢ .,
Mr. Fisher, in his work on the Law of Mortgage, page 20, with * **if these things are all done.” the sale shall not be void as against
rcfc_r}nee to the Imperial statates "~ & 18 Vic. cap. 36 (the the creditors of the bargainor and ss against subwequent pur-
Eng‘mh Bills of Sale Act), and 17 &1 ic. cap. 55 (the Irish Bills ' chasers, &c. I do not think it would be at all overstraining the
of Sale Act), which, like our Provit al statute, have for their intention of the lmperial and Provincial legislatares to hold, that a

ohject the guarding against private and secret bills of sale, says,
** The act, therefore, appears simply to make registration neces--
sary in caser which were already within the statute of Elizabeth
and the authority of Twyne's case.  Nor does it affect bills of sale
«f property of which possession is delivered, but ounly of sach as
remains iu the possession of the makcr of the bill: and wheress

- bill of sale of gocds executed in England or Ircland, not accompa-

nied by immediate delivery, shall hold good for twenty-one days
without registry, and that a simi!ar instrumcnt execated in Upper
Canada shall, vader sit 'lar circumstances, hold goed without
registry for five days as agai..st creditore, &c. 1 cannot think the
legislature intended to put an obstruction or difficulty in the way
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of persous finding it necessary to execute or tuke mortgages on
chattels or assignments for the benefit of crediturs, by the pussing
of the statute which has been so much discussed, but merely to
regulute them in so far that their bonu fides should be secured, or
sworn to at all events, aud their notoriety made public by registry
within u specificd time. Were it the intention to require their
registry befure they shiould have any efficacy against creditors
and subsequent purchasers, &c., in good faith, I thiok such inten-
tion would, in the concise and simple language now used in our
acts of parliament, have been more plainly expressed, and proba-
bly language similar to that of the Imperial statate 3& 4 Wm. IV.
cap. 55, secs. 3¢ & 35, which provides that no bill of sale shall be
valid und effectual till registered, would have been ewployed, and
that & proviso would have been inserted that it should not be valid
if not registered within five days from its execution; thus confer-
riog validity on the bill of sale on its registration, and if not
registered within five days making it invalid.

I must say I think the legislature bad no inteation to restrain
the making of such instrumeznts ; indeed I shonld think it especislly
otherwise, as applicable to 1ssignments like that which is the sub-
ject of this interpleader, or to deeds of comp.osition with creditors ;
for it not unfrequently happens that a large body of creditors are
willing to take what an bonest and unfortunate du_tor may have
to give up to them in liquidation of their debts, which, when pro-
perly disposed of by o-dinary fair means, may go largely to satisfly
their claims, and that some rapacious and unpriacipled creditor,
determined to get bis last penny at any sacrifice, watches and takes
his opportunity of advantage, and puts an execution in the sheriff's
hands, to have everything seized and sold at an enormous sacrifice,
to the detriment of every one but himself; and the holding that a
bill of sale or assignment like the present takes no effect by rela-
tion Id bave a tendeacy to invalidate a great number of such
iastruments, that are not executed on the exact spot where they
are required to be registered.

In this case the assignment was registered within five days, that
is, withio three days, and I think all that the statute required to
be done was done in order to make snd contioueit a | transfer
or sale of the goods in the store, but not so of the housebold fur-
niture. If the five days had not been specified in the statute, the
instrument would have to be registered within « reasonable time,
which, if done to the satisfaction of the court aud jury, I thick the
transfer and title would still relate to the execution and date of the
instrument; but I regard the specific five days set forth in the
statute as inserted to prevent litigation and uncertainty, and to
place the matter beyoud the doubts that parties might entertain
by the varicty of circumstances that would encompass each parti-
cular case, and the still greater uncertainties that might exist of
satisfying the minds of jurors as to what is reasonable and what
uoreasonable.

I think there is an anslogy between the assignment in question
here, and the bill of sale of a ship, under the Imperial statate
(now repe>led) 34 Geo. I11. cap. 68, which, in sec. 16, required,
in the case of a ship absent f~om port, that the bill of sale should
be registered, and that the endorsement shouldl be made on the
certificate of registry within ten days after return, with a provi-
sion makiog void the bill of sale on failure of compliance with
these reqaisites.

Moss v. Chernock (2 East, 399) was a decided case, expressly
ander the statute last referred to, and would, had it not been over-
ruled, bave been to my mind s decisive suthority against a title
onder a bill of sale or mortgage of chattels registered withia five
days, as our act requires, being construed to bave relation back to
the day of its date, because the court held that that statate was
to be construed as enacting that no bill of sale or other such
instrument shall be allowed tc bave any operation or effect until
the requisites imposed on the parties to the sale are complied
with, and pot alluwing any relation to bold good so as to make
the conveyance effectual from any antecedent time. It is to be
observed, however, that that decision did not proceed upoan the
16th section of the statute, wbich required the codorsement on the
certificate of registry to be made within tea days after the ship's
return to port—because the endorsement was not made within ten
days after the ship's retarn—but because an uureasonable time

bad elupsed between the date of the execution of the bill of sale
and ity registry.

1 find the subsequent cases—FPulmer v. Moion (2 M. & 8. 43),
Drxon v. Ewart (3 Meriv. 322), Mestaer v. Gllespre (11 Ves. G37),
and Jublard v. Joknson (3 Taunt. 208)—so materislly qualify the
decision of Voss v. Charnock, as to overrule it for all purposes of
the question now before me.

1n Duon v. Ewart, Lord Eldon, actiog upon the opinions of
Dallas, C. J., and Abbott, J., held, *‘that a transfer of a ship at
sea, if all the requisites of the registry acts have beeu fully com-
plied with ut the time of the transfer, vests the property in the
vendee, subject only to be divested by the neglect of the vendor to
make the endorsement on the certificate of registry within ten days
after the return of the ship into port; and that if & bankruptcy
intervenes before the arrival of the ship, the endorsement being
only an act of duty on the part of the vendor, and passing no
interest, may be performed by the bankrupt himself.”

Bayley, J., said, in Palmer v. Mozon: ‘‘The case of Moss v.
Charnock was, I think, rightly decided, under the circumstances:
for there the bill of sale was executed on the 23rd August, and the
requisites of the statute were not complied with until the 5th
Decelaber ; so that there was gross delay. Expressious used in
that case have been pressed upon us, which wonld certainly mili-
tate against the present decision; but these expressions appear,
upou consideration, to have gone farther than what was necessary,
or than tho law warrants. The true construction of the act seems
to be this, that the bill of sale shall be holden to transfer the pro-
perty from the time of its execution, but shall be liable to become
void ex post facto, that is if the party does not comply with the
requisitions of the statute within a reasonable time; upon the
failure of which, the statute makes the sale nail and void.”

Dampier, J., in the same case, said: * The efficient act is the
bill of sale, which is to be void if the requisites of the statute are
not complied with afterwards. That falls precisely within the
definition of s conditicn subsequent.”

The same view of Moss v. Charnock, in the more recent case
of Boyson v. Gidson (4 C. B. 122), although tbat was a decision
under sa entirely different statute (3 & 4 Wm. IV. c. 65),
which requires & registry before a bill of sale can have any force
or effect whatever. The court, in disposing of that case (p. 145),
said: * A review of the cases of Palmer v. Mozon and Dizon v.
Ewart, which were cited for the plaintiffs, and of the statute on
which those cases were decided, will be found to confirm the
opinion we have formed oun the statute 3 & 4 Wm. IV.” And
again, at page 146, speaking of 34 Geo. IIL cap. 68: ** When the
segistration sod endorsement bad been made, the bill of sale “7as
taken out of the operation of this avoidiag clause, and stood on the
same ground as it would have dooe if there had been no such
clauge in the act, t. e, asa bill of sale, operating from its execu-
tion according to its terms ; and in conformity with this view, in
Paimer v. Mozon and Ewert v. Dizon, it was held that vuder 34
Geo. 111. cap. 68, the interest passed by the bill of sale on its exe-
cution, and that the performance of the requisites as to registra-
tion and endorsement was a condition subsequent, and failure to
perform it defeating the interest which bad vested by the bill of
sale immediately on its execution. That this is the true coustruc-
tion of the act 34 Geo. IlL. cap. 68, we think is not to be disputed.
But it s to be observed that the cases cited overruled the doctrine
as to he construction of that act, on which the Court of King’s
Bencb, in the case of Moss v. Charnock (2 East, 899), proceeded,
and speaks of the decision as s somewhat forced construction, in
which the words of the enactment are made to give way to the
presumed intention of the act.”

1 have diligently searched through the authorities within my
reach for decisions under the recent Imperial Statutes krown as
the Eoglish Bills of Sale Act (17 & 18 Vic., cap. 36), and the Irish
“ills of Sale Act (17 & 18 Vic., cap. §5), which, although more
comprebensive than our Provincial Act, are like it ia their provi-
sions, and the same in character, I bave found only one, which I
think quite decisive upon the question, and bears out the view |
cotertain upcn it  Marples v. /Hartley was an ioterpleader issue
decided last month by the Court of Queen’s Bench in England : —
The plaintiff lent one Shemwell £45, upon the security of s bill of
sale of household farniture and stock, dated 27th June, 1860. A



URNAL. 107

1861. ) LAW JO

e ————

fow days afterwards, the plaintiff instructed the Sheriff to take
possession under the bill of sale, which he did on the 2nd July,
and was in possession when ap execuiion issued at the suit of the
defendant. That execution was tested the 3rd July, but delivered
to the Sheriff on the 6th. Seizure was made under it on the Gth.
An interpleader order was dated the 16th. at the trial it was
ohjected that the bill of sale was not registered. A verdict was
taken for the plaintiff, with leave reserved to the defendant to
enter a verdict for him. It was held that the assignee, under the
bill of sale, had twenty-one days allowed to register bis title, and
the rule was dJischarged (3 L. T. Reports, N. 8. 774). During
the argument Whightman, J., said there was no non-compliance
with the Act of Parliament on the 6th July. Cockburn, C. J.,
ssid to the defendant’s counsel, ¢ You want the apparent posses-
eion to be in the maker after the txenty-one days, and you slso
want the lapse of the twenty-one days. You mast combine the two,
and we sre to see whether the plaintiff had not a good title on the
6th July.” In delivering the judgment of the Court Cockburn, C.
J., said—*' I thiak this is very clear, the assignee, under the bills
of sale, has twenty-one daya allowed him by the Act of Parliament to
reguster his tile, and when he removes the goods he peed not
register. Jlere he had the remainder of the twenty-one days unezxpired,
either to register or remove.”

I therefore order that the verdict shall stand, and thst the
defendant’s rule be dischavged with costs, and that judgment be
entered for the plaintiff, upon the points reserved.

Rule accordingly.

GENERAL CORRESPONDENCE.

Assessment Law—Towns and Villages— Statute Labour.
To rac Epirors or THE Law JormNaL.

Gentlemen :—You would confer a favour by replying to the
following queries, which relate to matters of general interest.

1. In incorporated towns and villages, are any inhabitants
liable to a tax for statute labour, except those whose other
taxes do not amount to two dollars ?

2. Are the lands of non-residents, in incorporated towns
and viliages, liable to a tax for statute labour?

3. How and by whom are the names of *‘ the other male
inbabitants,” (Con. Stat. C. C., cap. 55, sec. 79) who are not
on the assessment roll, but who are liable to a tax of two
dollars for statute laboar, to be ascertained and inserted on
the collector’s roll, as required by sec. 86 of the same chapter?

M. N.

[1. The right of the council of an incorporated town or vil-
lage to impose statute labour, except on those whose taxes did
oot amount to twe dollars, was under the assessment act of
1853, very doubtful. The doubt, however, was in 1838 re-
moved by the statute 22 Vic,, chap. 99, sec. 409. By the last
meantioned enactment the powers of township, town, and vil-
lage councils in respect to the asseesment and imposition of
statate labour were declared to be the same. Upon reading
sections 82, £3, and 84, of the present assessment act, it will
be found that no change in the law ia this particular is con-
templated. .

2. The answer to No. 1, is also an answer to this inquiry.

3. As the clerk is required by sec. 89 of the act to make
out the collector’s roll on which he is * to set down the name
of every pereson assessed, &c.,” and we can find no provision
allowing him to set down on the roll the names of persons not
assessed, such as those contemplated by the first part of sec.

79, it is difficult for us to say how the numes of such last men-
tioned persons can, under sec. 8G, legally appear *‘ upun the
collector’s roll.” Perhaps, however, some of our readers who
are practically acqusinted with this branch of the law wiil be
good enough to throw some light on the point fur the infor-
mation of our correspondent.—Eps. L. J.]

Deadly weapons— Power of Justices of the Peace.
To Tux EpiTors or THE Law JovexaL.
Chatham, March 7th, 1861.

GEXTLEMEN,—A question of considerable importance to rural
magistrates bas recently come under the considerstion of
Justices here, viz.—1ias not a magistrate power to summarily
try and puunish a person guilty of carrying weapons contrary
to 22 Vic,, cap. 91, 8. 9 (Canads)? Or is that power vested in
police magistrates of cities alone? If the magistrate has not
authority to summarily convict, how should he dispuse of the
case, as frequently the expense and inconvenience of sending
one to be tried by the nearest police magistrate of a city, or
recorder, (parsuant to 22 Vic. cap. 105, Canada) is very great.
Ia sach instances would it be the duty of the magistrate to
send the case to the quarter sessions, assuming the accused
would desire to be summarily tried? By answering theabove
queries through your ¢aluable journal, you will confer afavor
I believe on Canadian Magistrates generally.

Yours truly,

A . J. P

[We are of opinion ts follows :—

1. That no Jastice of the Peace out of sessions other than a
Recorder or Police Magistrate, has power, with or without
consent, summarily to try a person accused of carrying
deadly weapons contrary to the provisions of Consolidated
statute of Canada, cap. 91,8, 9.

2 .—That if any person is charged before any Justice of the
Peace out of Sessions with any such offence, and in the opinion
of sach Justice the same may be proper to be disposed of by a
Recorder or Police Magistrate, the Justice may, if he see fit,
remand the accused for further examination befure the Re-
| corder of the nearest City or befure the nearest Police Magia-
{ trate. (Consolidated statute Canada, cap. 105, s. 18.)

3. That instead of adopting the last mentioned course, the
Justice may, if he see fit, remaund the accused to the next Court
of Quarter Sessions ; but as this is a point yet undetermined by
jodicial authority, our opinion is not given free from doubt.
(See Dickenson’s Quarter Sessions 4 Ed. p. 1294—E»ns. L. J.]

Judgment— Registry—Fi. fa.
To tre Evitors or TaE Law JotavaL.

Feb. 20th, 1858.—A. registers a certificate of judgment
agaiost the lands of B.

Feb. 27th, 1858.—B. sells by deed of bargain and sale to C.
In about two and a-half years after registry of judgment, A.
issues fi. fa. lands against the lands of B.

The certificate of judgment runs out before f. fa.
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The lands of C. were sold March 5th, 1861,

Does the fi. fu. keep alive the certificate of judgment of A.
and preclude certificates registered immediately afier his from
taking effect?

Please answer through Journal.

A ScsscrisEr AT St. Magy's.

{Our answer is in the negative. In the case put we do not
discover any immediate relativn between A’s certificate of
judgment registered July 20th, 1858, and his fi. fa. lands issued
two and a-half years afterwards, so as to cut out intermediate
judgments against the lands of B. The ordinary remedy of
a judgment creditor who relies apon the registry of a certifi-
cate of his judgment as a charge upon the lands of defendant
is not by fi. fa., but by bill in equity, and in that court jndg-
ments are claimed and taken to be valid and effectual accord-
ing to the priority of registered certificates.—FEps. L. J.]

Municipal Institutions’ Aci— Overseer of Highways— Councillor.

To rae Epirors or tHE Law JorrNaL.
Walkerton, March 25th, 1861.
Gentlemen,—Please to give your opinion on the following
in your next number, and oblige your obedient servant.
According to chapter 99, section 73 of 22n0d Vic., can a
councillor of a municipality act as overseer of highways in
the municipality, and hold the office of councillor at the same
time. 1 am yours, &c.,
A ScsscriBER.

{The two offices appear to us to be incompatible, and such is
the decision of the County Judge of Simcoe, in Reg. ex rel
Richmond v. Tegart, which will be reported ia our next num-
ber.—Eps. L. J.]

Eremption Act— Effect thercof.
To toE EpiTors or ToE Law JoraNnaL.
Norwood, C. W., March 1st, 1861.
Gentlemen :—Can the chattles now exempt by law from
seizure under execution, be seized and sold under alandlord’s
warrant, or a collector’s warrant for taxes. Your answer io

next Law Journal will much oblige.
Yours truly,

J. Fowxy, C. D. C.

|Yes. The exemption is only *from seisure under any
writ issued out of any court whatever,” (See 23 Vic. cap. 25,
sec. 4) the object of which is to exempt from seizure under
writs of execation. The remedies of a landlord by distress
for rent, or of a collector of taxes by distress for unpaid taxes
are not at all affected by the act ; they remain as if the act
had never been passed.—Ens. L. J.}

REVIEWS.
Tax Noxra Buirisu Rzview for February, opens with a
paper of interest upon India, wherein is fully described the
system pursued towards that country by the different political
schools of England. There is perhaps no more dificult sub-

ject in the science of politics than the system of rule, suitable
for the millions whom the British Goverament controls in

LAW JOURNAL.

India, and particularly worthy of consideration is this subject
at a time when, as now, peace is restored in that lute unhappy
land. A review of the Autobiography of Lord Dundonald
maekes the reader intimate with some stirring events in the life
of that nobleman, and affords a glance at imgortant scenes in
the history of his country. The writer of Modern Necromancy
reviews with the proneness to ridicule natural, but not there-
fore the most proper, the developments of spiritualism, with
the scantiness of result which must always attend such investi-
gations. Articles upon the Political I’ress, Hessey’s Bampton
Lecture, Lord Palmerston and our Foreign Policy, &c. &o.,
make up the aumber.

Tre Eccecric Macazine for March, appears embellished
as osual with two fine engravings, the portrait of Lord Jobhn
Russell and Shakspeare befure Sir Thomas Lucy. We are
made acquainted with the Middle Ages of England by a paper
as readable as such an one must be, upou such a subject. Two
papers upon Geographical subjects inform the reader of the
opening up of new lands in the East to civilization, and of the
wanderings of brave men in the Northern climcs. The life
and times of William Pitt will be read by all who look with
due regard upon the acts of one of the most remarkable men
who ever swayed the fortunes of a great people. The Maga-
zine concludes with other selections of varted interest.

Tug Fcrecric Macazine for April, has a portrait of Don
Pedro II., of Brazil, and a historic print of Lord Russell taking
leave of his family. * Modern Thought”’ opens the number with
one of the best articles upon the subjeci of the philosophical
disunion which is now extending so widely in Eogland. Ten-
nyson’s philosophy is a graceful review of the style and spirit
og the Poet Laureate of Engiand.

Toz Cunistiay ExamiNes reviews Dr. Thompson’s plea for
Eternal Punishment from the stand point of the writer and
with an ability very different in the eyes of different readers.
Miiller’s History of Vedic Literatare carries us far back in the
ages of the Indian religions, and renders plain the time and
character of the literature of that early period. The Emanci-
pation in Russia, and other papers, fill the number.
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THOMAS RENRY BULL, of Toronto, Esquire, Attorney-at-Law.

THOMAS DEACUN, of Perth, Esquire, Attorney-at-Law.

JOSKEPH BANE, of Torontn, Esquire, Attorney-atLaw.

HENRY CAFFIN WINDEAT WETHEY, of Brockville, Esq., Attorney-at-Law.

EDWARD 8. CALLGTT, of London, Eaquire, Attorney-at-Law.

SALTER J. VANKOUGRNET, of Torounto, Esquire, Attorney-at-Law.
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CHARLES FREDERICK GOODHUE, of London, Esquire, Darristerat-Law.

CORONERS.
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TO CORRESPONDENTS.

“8anUrt WasLey "—¢ Nozrork "—Under “ Division Courts.”

“M. NP~ A J. PP—% A ScaschiBER AT S7. MART'S”—“A Stascamme”—
“J. Foury "~Uader * General Correspondence.”™

“ A STPPIRING ONE."—Not awary that you are & metnber of the legal profession,
and if not, you are miling under (alse colors, 30 far as your first communication
18 concerned.

“OrTAWA"~— Additional enclosures received; will be published in next b

“R. B. W"—Judgment received. Ploase send pames of couuscl. Judgment
will be published {n next number




