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PREFACE.

I have been induced to publish this work in the hope
that it will be a useful supplement to English and Ameri-
can works on the same subject. I have endeavored to
trace the law as it exists in each of the Provinces of the
Dominion, and have availed myself of all the published
reports, the statutes of each Province, and also the Civil
Code of the Province of Quebee. A few cases not else-
where reported have been taken from Stevens’ Digest of
Reports in New Brunswiek.

I have not thought it necessary to eite authorities for
every position taken in the book, but I trust that all the
points discussed are sustainable by competent authority.

Since Confederation eommercial intercourse between
the several Provinces of the Dominion has very much
increased, and if my efforts render the laws of each Pro-
vinee more intelligible in the others I will be abundantly
satisfied. The law as to bills and notes is now so much

assimilated that the few slight differences which exist
might, with great propriety, be swept away, and I, for
one will, with great pleasure hail the day when there is

one uniform code of commercial law throughout the
Dominion,

S. R C
Toroxro, 1%tk May, 1874.
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CHAPTER I.

INTRODUCTORY.

OF BILLS AND NOTES.

A bill of exchange is an unconditional written order
addrssed by A to B, directing him to pay a sum of
money, named therein, to C.

In this case, A (who is called the drawer of the bill)
is said to draw upon B, who is, therefore, called the
drawee; and C, the person to whom the money is to be
paid, is on that account called the payee.

The drawer may be himself the payee, and he may
direct 3 to pay him simply (as by the words *pay to
me,”’) or to pay to him or his order (as by the words
¢ pay to me or my order.”)

The drawer having written this order, it should be
presented to the drawee to receive his assent. If the
drawee assents to it, he testifies such assent by writing
his name across it, which is called accepting the bill or
draft, after which the drawee is called the acceptor. If
he refuses to accept, he is said to dishonor the draft or
bill by non-acceptance.

When a person, in order to transfer his interest in a
bill, writes his name on the back, he is called an in-
dorser, and the person to whom his rights are so trans-
ferred is called an indorsee. Bills are often indorsed
when the interest in them would pass without such in-
dorsement, but in many cases it is necessary to indorse
a bill in order to pass an interest therein; as if the
bill be payable to the drawer or his order, the drawer
must indorse in order to transfer his interest, and if the
bill be payable to C or his order, C must indorse.

1




2 LAW OF BILLS AND NOTES.

The drawer and C would in these cases be called
indorsers, and the persons taking from them indorsees.

‘When no such indorsement is necessary to transfer
the interest in the bill, it is said to be payable to bearer;
and a person transferring without indorsement is
simply called the transferor, and the person who takes
from him the transferee.

The holder is, in the words of Mr. Justice Byles, “the
person in actual or constructive possession of the bill,
and entitled at law to recover its contents from’ the
parties to it.”

A promissory note is an absolute promise in
writing, signed but not sealed, by A to B, to pay to B,
or to B or his order, a specified sum on demand, or at
a certain time. (@) The person giving the promise is
said to be the maker of the note, and occupies a position
resembling that of the acceptor of a bill ; and the words
transferor and transferee, indorser und indorsee, and holder,
are applicable with reference to notes, the same as to
bills of exchange.

An ordinary bank note is a banker’s promissory note.

Bills of exchange, being intended for the transfer
and transmission to third parties of debts due by one
man to another, the drawer is supposed to be the
creditor of the drawee, who is presumed to have in
his hands effects of the drawer which the latter is de-
sirous of transferring.

An ordinary banker’s cheque is a bill of exchange
payable to bearer on demand.

It is therefore for the drawer to consult his con-
venience as to how he shall direct the drawee to pay
the money (1), at what time, or (2), at what place, and
(8), to whom. !

For instance, the bill may be payable (T ) at sight,
six months after date or after sight; (2), in Toronto, or

at any bank ; (8), to the drawer or his order.

(a) Bee Gray v. Worden, 20 Q.B.U.C. 537,

1
1
1
f
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FORM AND OPERATION OF BILLS AND NOTES. 3

Instead of directing the drawee to pay to the drawer
or his order, the drawer may make the bill payable to
a third person (naming him), or to such person or his
order, or to bearer.

If the bill is not payable to the payee’s order, it is
not negotiable, and is of no use except to the payee.
If it is payable to the payee’s order, the payee, in order
to trausfer his right to it, must indorse it, and the per-
son to whom he gives it will take the money on the
bill at maturity, by virtue of the order testified by the
indorsement.

If the indorsement be by simply writing the in-
dorser’s name, as is usual, the bill is then payable to
bearer, and passes by delivery; though at each succes-
sive delivery an indorsement is ‘often 1equired for the
security of the transferee.

The same rules apply where the bill is payable to the
drawer or his order.

If the drawee is directed to pay ¢ to bearer,” the bill
needs no indorserment to confer a title to the money,
though indorsements are often given as the bill changes
‘hands.

Promissory notes may be made payable in the same
way as bills, and with the same results.

The acceptor is the person who is to be liable to
the drawer on a bill, so long as it remains in the
drawer’s hands, and is always the person primarily
liable; and when the drawer, by indorsement (which is
in general necessary), transfers the bill to another, the
drawer in bis turn becomes liable, with the acceptor, to
the holder of the bill, and so does every subsequent
indorcer—the security thus increasing with each in-
dorsement. )

The drawer is also liable upon every unaccepted draft
of his which he transfers, for by so doing he makes an
implied undertaking that upon presentment to the
«drawee it shall be accepted.



4 LAW OF BILLS AND NOTES.

The maker of a note occupies a position similar
to that of an acceptor of a bill, being the person pri-
marily liable, and when the note is transferred by in-
dorsement by the payee, the indorser likewise becomes
liable to the holder of the note, as does every subse-
quent indorser.

By drawing a bill payable to a third person the drawer
enters into a conditional contract to pay the payee, his
order or the bearer, as the case may be, if the acceptor do
not. By accepting a bill or making a note, the acceptor
or maker enters into an absolute contract to pay the
payee, or order, or bearer, as the instrument may require.
The effect of indorsing is a conditional contract on the
part of the indorser, to pay the immediate or any suc-
ceeding indorsee or bearer, in case of the acceptor’s or
maker’s default.

Having explained the foregoing general points in regard
to bills and notes, we proceed to notice the several judi-
cial decisions in Canada, by which they have been
elucidated. The first part of the definition of a bill of
exchange is that it is an unconditional order. In accord-
ance with chis principle an instrument in the following

form :
IN THE QUEEN'S BENCH,

The Municipal Cou icil of the “ Please pay Eger-
County of Perth— Plaintiffs, ton G. Ryerson,
V8. Esq., Attorney for

the Plaintiff, in
red and twenty-
Plaintiff’s claim
August, 1856. To

Thomas Smith, Defendant. )
this cause, the sum of one hund
five pounds, on account of the
in this suit; dated the 20th
Alexander McGregor, County . ® Treasurer,” was
held not a bill of exchange, the amount pay-
able being dependent on the con tinuance of the
Plaintiff’s claim in the suit, and therefore subject
to a contingency. (a)

.A M‘Gregor,
accepted.

(a) Corporation of the County of Perth, v. McGregor, 11 Q.B.U.C. 450.

4



GENERAL REQUISITES OF BILLS AND NOTES. 5

similar So the order can only be in writing, and an instrument
son. pri- b under seal is not a promissory note. Thus an instrument
1 by in- a in the following form :
becomes 1
y subse- £50 0 0.
For value received, we jointly and severally promise

s drawer to pay to W. P. Osborne, or bearer, the sum of Fifty
ayee, his Pounds currency, in manner following, &e.
eptor do As witness our hands and seals, this 29th April, 1856.
acceptor Signed, Sealed and Delivered

pay the A In presence of } M. M. Patman, L.S.
- require. RICHARD SMITH. E. H. Gates. LS
:m(;n stxl:: was held clearly not a promisory note, but a specialty,
ptor's or and of course the same rule will apply to bills of ex-

change. (@)

in regard , So when an instrument purporting to be a promissory

ral judi- note is made by an incorporated company, under their
o Lhean common seal, the payee and indorser of such instrument
a bill of is not liable to his indorsee, as the indorser of a note
N accords would be tor being sealed, it is not a note nor negotiable
following as such. (b)
There cannot be two acceptors to a bill by distinct and
separate acceptances, nor can the indorser of a note be
ay Eger- considered as a- new maker, and where A makes a note
Ryerson, payable to B or order, and C writes his name on the
orney for back, without B’s first endorsement, C' cannot be con-
intiff, in sidered as a new maker, and is not liable on the note. (c)
twenty- But to make a Vbill of exchange there must be an
s acceptor or drawee ; and to make a promissory note thore
1856. To must be a promise to pay : an instrument in the following
r,”  was form :
T £228 7 6. « Port HoPE, Dec. 8th, 1853.
] (;ubjec: Three months after date, pay to the order of William

#) Merritt v. Maxwell,

14 g.B.. U.C. 50, ‘
¢) Thew v. Adams, 6 O. 8, 60. Seealso Jones v. Ashcroft, 8 0.8.,154 : see post

gag Wilson v. Gates, 16 Q.B., U.C. 278.
title Transfer.



6 LAW OF BILLS AND NOTES.

Thompson, at Port Hope, the sum of two hundred and
twenty-eight pounds, seven shillings and sixpence,
currency, for value received.

Signed, JoHN THOMPSON,

but not directed to any person, was held not a promissory
note, and it seems also, would not be a bill of exchange. (a)

A promissory note signed by a cross in the presence of
one witness is good (b); and the signature or indorse-
ment of negotiable instruments, may be by a mark. (¢)

A promissory note or bill of exchange, must be for the
payment of money absolutely, and it must be a good note
in itself, and cannot depend for its validity upon some
alleged collateral agreement not visible on the face of it.
Thus a promise to pay a certain sum on a day named “in
cash or mortgage upon real estate,” is not a promissory
note, not being an absolute promise to pay in money, and
it does not become a note by the maker’s election to pay
in cash. (d)

So the instrument must be for the payment of money
in specie, and a promise to pay a certain sum in Canada
Bills would not be a good note, for such bills though cur-
rency are not specie or money. (e)

So a note made in this Province payable in current
funds of the United States of America is not a promissory
note. (f)

The Statute of Canada 29 & 30 Vic,, Cap. 10, author-
ises the issue of Provincial or Dominion notes, and pro-
vides that they shall be redeemable in specie on presenta-
tion at offices to be established for that purpose, and that
such notes shall be a legal tender, exceptat the offices
aforesaid.

@) Forward v. Thompson, 12 % B, U. C. 103,
) Collins v, Bradshaw. 10 L R. 366.
¢) George v. Surrey, 1 M. & M. 516,
)Golngv Blrwlck 16 B U.C. 45,
¢) Gray v. Worden, 20 , U. C. 535.
(f) Bettis v. Weller, 30Q. B. U. C. 28.

i
1
-]
i
5
1

B



dred and
sixpence,

IMPSON,

romissory
hange. (a)
resence of
r indorse-
ark. (¢)

be for the
good note
pon some
face of it.
amed “in
romissory
oney, and
on to pay

of money
n Canada
ough cur-

n current
romissory

D, author-
. and pro-
_presenta~-
, and that
the offices

GENERAL REQUISITES OF BILLS AND NOTES, 7

On the same principle that the note must be for the pay-
ment of money, an instrument in the following form was
held not to be a promissory note :

“Three months after date, we, or either of us, promise
to pay to Elias S. Reed, or John Fraser, his guardian, at
the Post office, Embro, £119 17 currency, value received,
in rent of farm.” (a)

The instrument must be for the payment of money
and not of any other commodity, and a paper writing,
undertaking to pay A B or bearer, a certain sum of
money, one half in cash and one half in grain, is not a
promissory note, and therefore not negotiable. (b)

So, where an instrument was made in the following
form: “Tendays after date we promise to pay Mr. New-
horn the sum of £83 15 for value received;’ and at the
time the instrument was made a memorandum was en-
dorsed on it as follows : “It is agreed that this note is to
be paid by a lawful mortgage, with interest on the same,
having three years to run,” it was held that the endorse-
ment being written at the time the instrument was made,
must be consideréd as forming a part of it, and conse-
quently the sum was to be paid by a lawful mortgage,
and not in money, and the instrument, therefore, was not
a promissory note. (c)

A promissory note must be made for a sum certain, and
an instrument purporting to be a promissory note with
the words “with exchange on New York,” was held not to
be a promissory note, the amount being rendered uncer-
tain by the uncertainty of exchange. ()

So an instrument drawn by A upon B requesting him
to pay to the order of A five months after date $400 with

Reed v. Reed, 11 Q B. U.C. 26

a o
Rél‘:}'ogln v. Cutler, 1 L.CJ. 277. See also Melville v. Bedell, Stevens Dig. N.B.
it) Newhorn v, Lawrence, 6 Q B. U. C. 350
d) Palmer v. Fahneetock, 9 C. P. U. C. 172; s.¢. 20 Q. B. U. C. 307. See also
Grant v. Young, 23 Q. B. U. C. 387; Saxton v. Stevenson, 23 C. P, U. C. 508,




8 LAW OF BILLS AND NOTES.

current rate of exchange on New York is not a Bill of
Exchange, for, as the rate of exchange fluctuates, the
amount due at maturity is not ascertained. (a)

A promissory note must be payable at some specified
time, or on a contingency which must happen. (b)

If the note is payable eventually, upon a certain con-
tingency, it will be good although the promise is in the
alternative. Thus, an instrument in the following form
was held a valid promissory note :

“YoNGE STREET, 29th April, 1839.
«Seventeen months after date I promise to pay to Mr.
James Hogg or order, the sum of £50, without interest, or
three years and five months after date with two years
interest, for value received.” (c)

An instrument which is conditional in its terms, will
not amount to a promissory note, nor will the happening
of the contingency upon which payment depends cure the
defect. Thus, an instrument in the following form :

« $4.00. ToroNTO, 12th May, 1858.
“Six months after date we promise to pay to James
Boulton, Esq., or order, the sum of Four hundred dollars,
for value received. Signed,

“N. J.
“W.W.B.
“E.D.W.”

“The above note is to be paid in merchantable lumber,
to be delivered in Toronto, at cash price, and an addi-
tional quantity of lumber sufficient to pay the freight is
tobesent in. If not so paid within the time, then the
same to be paid in cash,” was held not to be a promissory
note, and not being a note when made, it did not become
(n; Cazet.v. Kirk 4 Allen, 543.  See also Nash v, Gibbon, 4 Allen, 479.

(b) Ruseell v. Wells. 5 O. 8, 725.
(¢) Hogg v. Marsh, 5 Q. B. U. C. 819.
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GEI\'EﬁAL REQUISITES OF BILLS AND NOTES. 9

go afterwards by the fact of the defendants not having
delivered the lumber before, or when the note matured. (a)

If there is a condition written on a note at the time of
signing, making it payable on a contingency, and this

! condition is to be taken as a part of the instrument, it
© will be void, and if such a.condition is fraudulently obli-

terated or erased by the holder so as to render the note
negotiable, no person taking it with knowledge of the
fraud could recover on it. (b)

A bill of exchange cannot be drawn, payable out of any
particular fund, and if not a bill, as drawn, it cannot be
made so by the subsequent acceptance of the drawee.
Therefore, an instrument in the following form :

“Mr. Ockerman — Mr. Blacklock wants £25—12 o’clock
this day, i.e. 15th February, 1860. I want you to get it him
immediately, out of Scovill's money,” was held not a bill
of exchange, according to the custom of merchants. (c)

A note payable to a person or his order, or to the order
of a person, means the same thing, and may be sued upon
stating it either way, and when a note is payable to the
order of A B, the latter may sue upon it without indors-
ing it, and it need not be indorsed by A B to himself to
give it the effect of a note payable to him. ()

No precise form of words is essential to the validity
either of a bill of exchange or of a promissory note. (¢)

A note cannot be made by a man to himself without
more, and notes are usually drawn payable to the order
of some person other than the maker. A note payable
to the maker’s own order is not a promissory note within
the Statute of 3 & 4 Anne, Cap. 9, but when such a note

(a) Boulton v. Jones. 19 Q.'B. U. C. 517 Hill v. Halford, 2 B. & P. 413,
(b) Campbell v. McKinnon, 18 Q. B, U. C. 612,
(¢) Ockerman v. Biacklock, 12 C. P U. C. 362.
?? Myers v. Wilkins. 6 Q. B. U C. 421
oK Chndw ck v. Allen, Stra. 706 Peto v. Reynolds, 9 Exch. 410. Reynolds v. Peto,
xcl




10 LAW OF BILLS AND NOTES,

is indorsed in blank by the maker, it becomes a note pay-
able to bearer, and may be treated as such. (a)

If speciall iyndorsed it becomes a note payable to the
indorsee or order. (b)

It is necessary that there should be no uncertainty as
to the person to whom the note is payable, and a note
payable to A or B isnot a good note within the statute. (¢)

When a note is payable to bearer it is no objection that
a fictitious person, or a person who has no power to hold
or transfer notes, is named in the body of the note as
payee. Thus a promissory note promising to pay the
Church Society of the Diocese of Toronto, or bearer, $200
with interest, towards providing a fund for the support of
a Bishop of the Western Diocese of Canada, who should
be appointed in pursuance of an election by the clergy
and laity, was held good and to be founded on a sufficient
consideration, and recoverable in the hands of a bona fide
holder. (d)

An instrument promising to pay “J. P. Esquire, Trea-
surer of the Building Committee of the congregation of St.
John's Church, in the town of Prescott and his successor
duly appointed,” is & promissory note and may be sued
upon after his death by his administrators, for, legally
speaking, there can be no successor to a Church Building
Committee. (€) :

No precise words of contract are essential in a promis-
sory note, provided they amount in legal effect to an un-
conditional promise to pay. Thus, “due James Gray or
bearer, four hundred and eighty-two dollars, payable in
fourteen days after date,” is a good promissory note, the
word payable amounting to & promise to pay. (f)

l) Ennisv. Hastings, 4 Allen 482. Wallace v. Henderson, 7Q. B. U. C. 88.
Gray v. Lander, 6 C.
Bllnckenhagen v. Blnndell! B & Ald. 417,
Hammond v. Small, B U C 811
Patton v. Melville, 2[
([) Gray v. Worden, 29 Q.
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OFANIOU. 11

If there be no words amounting to a promise, the instru-
ment is merely evidence of a debt, and may be received
as such between the original parties. (a)

Such is the common memorandum I O U. (b)

AnI O U is a mere acknowledgement of a debt, and

\lis not negotiable. It ought regularly to contain a date,

1 the sum acknowledged, the name of the creditor, and the

signature of the debtor. The want of a date, or the ab-

1 ! sence of the creditor’s name, will not, however, render it
! invalid. When the instrument is strictly an I O U it
! requires no stamp, but if it contains words amounting to

a promise to pay the money it must be stamped as a pro-

§ missory note.

An I OU is evidence of an account stated, and though

1 it do not contain the creditors name, it is prima facie evi-

& dence for him who produces it. (c)

An acknowledgment in the following letters and

twords, “I O U Twenty-five pounds,” is a negotiable

'@ promissory note. (d)

Although, as we have already seen, no precise form of

¥ words is necessary to constitute a promissory note, yet it

is necessary that the instrument should contain a promise
to pay, and an instrument in this form: “Good to Mr.
Palmer for $850 on demand,” is not a promissory note,

_ and does not require a stamp. (€)

B, being a creditor of A, drew upon him a written
order requesting him to pay K “the amount of my
account furnished,” and delivered it to K. On presentment
of the order to A he wrote on it “ Correct for say . $75,”
signing the initials of his name. It was held that this
instrument was not a bill of exchange, nor could K main-
tain an action against A on an account stated. (f)

s) Waynam v. Bend, 1 Campb. 175.

52 Israel v. Israel, 1 Campb. 499. Tomkina v. Ashby, 6 B. & C. 541.

) Palmer v, McLennan, 22C. P. U. C. 570.

Beaudry v. Laflamme, 6 L. C. J. 307.

¢) Palmer v. McLennan, 22 C. P.,U. C. 258, Affirmed on appeal Ib. 565.
) Kennedy v. Adams, 2 Pugsley 162.
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Bills of exchange and promissory notes are freely
assignable from one person to another, and when they are

payable to bearer, the property therein, so far at least as L h

to the right of action involved passes from one person to |
another by mere delivery. Many ¢ases go to show that
a person in possession of a note who has no beneficial |
interest therein, but is nevertheless entitled to collect the ¢
amount thereof, may bring an action thereon in his
Own name. 4\

Thus, the holder of a bank note payable to bearer may
maintain an action thereon for mon-payment, though he
‘has no beneficial interest in the note, and holds it merely
as the agent of the owner for the purpose of demanding
payment. (@) g

Where an Attorney is in possession of a note payable
to bearer, and sues it in the name of a person who after-
wards recognizes the suit, and instructs the attorney to
hand over the proceeds to him, such person may be held to
be the holder of the note though it is not shewn that he
has any actual interest therein. (b)

The doctrine seems well established that if*a person in
possession of a bill commences an action upon it in the

name of another, and for his benefit, and the latter & -

afterwards adopts it, he is considered the holder “of the
note at the commencement of the suit. (c) g
So an agent or trustee in actual possession of a: mote
belonging to his principal, may sue thereon in his own
name. (d) §
A case decided in the Province of New Brunswick
shows that if a note is fraudulently obtained from the
holder by means of a misrepresentation he will not
thereby lose his rights as holder of the note. In this
«case plaintiff was managing agent of the bank in which
llen 270.
418‘ Ancona v. Marks, 7 H. & N. 686.

4A
U

Coates v. Kelty, 27 Q B.
Blake v. Walsh, 20Q. B

:§ Allison v, Centnl Bank,
c U.C.
Ross v. Tyson, 19C. P. U.C




HOW THEY DIFFER FROM OTHER CONTRACTS. 18

ithe defendant had discounted an indorsed note drawn
y himself. When the note fell due the plaintiff
greed to renew it on payment of a certain sum and
etting another indorsed note for the difference. De-
endant brought a renewal note to the plaintiff, who,
elieving it to be duly indorsed, gave up the original
ote, but soon afterwards discovering that the renewal
ote was not indorsed, he called on the defendant to
ectify the error, which he refused to do. The Court
eld that the original note, having been obtained
fraudulently, it was still constructively in the plaintiff’s
ossession, and he could sue thereon in his own name
8 holder. (a)

¢ Although the law is as already shewn, yet a person
ho is not considered as the holder of the bill or note
annot maintain an action thereon. But the bail of any of
he parties who are sued upon the bill or note, or any per-
ons who pay the bill or note on account of any of the
arties become on payment holders, and they hold asupon
7 transfer from the person for whom they made the pay-
if*a person in ment, not as on a transfer from the person they have paid,
pon it in the ~\and they stax_ld with respect to other parties to the bill or
nd the latter 1 note in the situation of the party for whom they made the

(@ payment, and consequently unless he could have sued

holder of the
S il {@ upon the bill or note they cannot. (b)

By the common law and prior to the passing of the
statute 35 Vic. cap. 12, of the Province of Ontario, no
ifjcontract or debt was assignable so as to entitle the
w Brunswick [{#assignee to sue thereon in his own name, but bills of ex-
ned from the jichange and promissory notes always formed an exception

he will not | to this rule, and they differ from other simple contracts
te. Tn this | IR these two particulars: First, that no notice of the
ank in which § transfer need be given to the parties liable thereon,
o secondly, a consideration will be presumed till the contrary.
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@) Grover v. Watson, Hil. T. 1866, Steven’s Digest, N. B. Reports 66.
ib} Hutchinson v. Monroe, 8 Q. B. U. C, 103. g e




14 LAW OF BILLS AND NOTES.

appear. The above mentioned statute renders chosesin
action assignable at law,and empowers the assignee thereof
to sue thereon in his own name, when the assignor
transfers his absolute interest therein, not by way of
pledge. (@)

The sixth section of the statute provides that in case
notice of the assignment is given to the debtor or other
person liable in respect of a chose in action arrising out
of contract, the assignee shall have, hold and enjoy the
same, free from any claims, defences or equities which
might arise after such notice as against his assignor,
This section, however, does not apply to bills of exchange
or promissory notes, nor is there any necessity that it
should be so extended.

The common law is, that on the assignment of an
ordinary chose in action, the title of the assignee is not
complete until he has given notice to the debtor of the
assignment ; but negotiable securities form an excep-
tion to this rule, and the delivery of a note payable to
bearer vests the absolute property therein in the
transferee, without any notice given by him to the
maker; and his right to sue cannot be defeated by any
subsequent dealings between the maker and his trans-
feror. For instance, a payment made by the maker to
the original holder after the transfer, would be at his
.own risk, and would not prevent the transferee from
afterwards recovering the amount against the maker,
even though the note was overdue at the time of the
transfer. (b)

Promissory notes, however, 'derive their assignable
properties from the Stat. 8 & 4 Anne, c. 9, which
makes them assignable and indorsable, like bills of
-exchange, and enables the holder to bring his action on
the note itself.

: ; Hostraweer v. Robinson, 28

a) C.P. U. C. 350.
b) Ferguson v. Stewart, 2 U. C. L.J.,

s 116,




PAYABLE BY INSTALMENTS. 15

A note may be made payable by instalments, and
yet be assignable within the Statute of 8 & 4 Anne,
<. 9. (a)

| choses in
1eethereof

) assignor ]
y way of Days of grace are allowed on each msta:lment. (.b)
It is conceived that presentment and notice of dis-
: honor are required as each instalment falls due; but
b c;.se that laches as to one instalment in ordinary cases
s i only discharges an indorser as to that one, and
(58 O;It' that a note payable by instalments cannot be in-
it ht‘ }b dorsed over for less than the entire sum due upon it.
el o A written memorandum endorsed on a promissory
i ass}xlgnor. note at or before the time of signing is considered as a
'.f o ang-i part of such note. If made after the signing of the
iy o note it wwill not be so considered, but merely as a
t of ah memorandum to identify the note. (c)
e t A promissory note made as an indemnity for assum-
s lsfltl{: ing liability for a third party, at the request of the
i maker, is valid as such indemnity, and the party indem-
W eé‘;ef(; ¢ nified by the note may sue as soon as troubled and
le?zy?n the | before paying the debt for which he has become liable.
him to the @ ¥ e i
ted by any A writing n.xerely certl.fymg that a person is indebted
E:lh's 'Zrans- unto another in a certain sum of money is not nego-
;e nlxaker to tiable as a promissory note. (e) . .
|d be at his A date is not in general essential to_ the.vahdity of
oferee from a bill or note, and if the.re, bfa no date it will be con-
; the maker, sidered as dated at the time it was made. (f)

But the date of a promissory note is prima facie proof
that such note was made on the day of its date, and
' a party suing on a note cannot prove that it was actu-
% ally made on a day posterior to its date. (g)

{c) Orridge v. Sherborn 11 M. & W., 374.
¢) McKinnon v. Campbell, 6 U. & L. J. 58, Newhorn v. Lawrence, 5 Q. B. U. C.

b E Perry v. Milne, 5 L. C. J. 121
. Dn lva v. Dufonr. 16 L. C. R,
@Gile

. 204,
a Courtier v. Bellamy, 2 Show, 422. Haguev. French, 3 B. & P. 173. .
.v Bourn, 6 M. & 8.

(g) Evans v. Cnm, 16 L. C. R. 469,
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16 LAW OF BILLS AND NOTES,

The date of a note is not evidence of the date of the
contract out of which the consideration upon the note
arises, nor does it afford any evidence of the time when
the consideration of the note arose.

If, therefore, it is material to determine the legality
of the consideration to ascertain when it arose, the
date of the note affords no evidence on the subject. (a)

At conmon law neither money nor securities for
money could be taken in execution at the suit of a
subject. But now, by the Common Law Procedure
Act of the Province of Ontario, section 261, money,
bank notes, cheques, bills, notes, and other securities
for money may be taken in execution.

A note by two or more makers may be either joint
only or joint and several. A note signed by more
than one person, and beginning, ‘we promise,” etc., is
a joint note only. A joint and several note usually ex-
presses that the makers jointly and severally promise
to pay, etc., but a note signed by two persons begin-
ning “I promise to pay,” is joint and several. (b)

One partner has no implied power to bind his co-
partner otherwise than jointly with himself, conse-
quently a joint and several promissory note, signed by
one partner for himself and co-partners, does not bind
them severally. (c)

. But it will bind them jointly even when it begins in
the singular, ¢ Ipromise,” etc.; and the partner signing
the note will be separately liable upon it. (d)

A joint and several note, though on one piece of
paper, comprises, in reality and in legal effect, several
notes; viz., the joint note of the makers, and the sev-
eral notes of each of them. (e)

(a) McCann v. Riley, 8 Allen 154.

(b) Creighton v. Allen 26 Q. B.U. C.621. March v. Ward, Peakes Rep. 130,
Clerk v. Blackstock, Holt N. P. C. 474.

(c) Perring v. Hone, 4 Blng. 32.

(d) Maclae v. Sutherland, 3E. & B.1. See Lindley on partnership 280. Elliot v.
Davis. 2 B & P. 838.

(e) Fietcher v. Dyte 2T. R, 6. Ashurst J. Owen v. Wilkineon 5 C. B. N. 8, 5§26,
See also observations of Parke B. in King v. Hoare, 13 M. & W.505. Beechamv.
Smith,E. B. & E. 442.
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JOINT AND SEVERAL NOTES, 17

The joint note may be valid though the several
notes are voud. (a)

Yet for some purposes it is still one contract, and an
alteration which affects the liability of cne maker
vitiates the entire instrument. (b)

Thus, if a note originally joint is altered to a joint
and several note, without the knowledge and consent
of one of the makers, no action can be maintained
against such maker on the note. (c)

‘Where the defendant with others signed the follow-
ing instrument, his subscription being $100, « We, the
undersigned, do hereby severally promise and agree to
pay to F. W. Thomas, Esq., agent of the Bank of
Montreal, in Goderich, the sums set oppoeite our re-
spective names for the purpose of building an Episco-
pal church and rectory in the town of Goderich,” it
was held that this was the several promissory note of
each subscriber. (d)

The Statute of Canada 26 Vic. cap. 45, recognizes the
right of one joint debtor who has paid the whole del:t to
recover a rateable proportion thereof from his co-debtor.
On making such payment he is entitled to have
assigned to him, or a trustee for him, every judgment,
specialty or other security which shall be held by
the creditor in respect of such debt or duty, whether
such judgment, specialty or other security shall or
shall not be deemed at law to have been satisfied by
the payment of the debt or the performance of the
duty ; and such person shall be entitled to stand in the
place of the creditor, and to use all the remedies, ard,
if need be, and on proper indemnity, to use the name
of the creditor in any action -or other proceeding at
law or in equity, to recover from his co-debtor indem-

(a) Maclae v. Sutherland 3E. & B. 1.

b) Gardner v. Walsh 5E & B. 91.

) 8amron v. Yager, 4 0. S. 3.

d) Thomas v. Grace, 15 C. P, T. C.462.

2
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nification for the advances made and loss sustained by
the person who has paid such debt or performed such
duty ; and the Statute further provides that such pay-
ment or performance so made by such co-debtor shall
not be pleadable in bar of any such action or proceed-
ing by him. )

Joint debtors, equally liable as between themselves,
not being general partners, are severally entitled at law
to contribution, () and may avail themselves of the
provisions of this Statute, and as the makers of a note
are joint debtors within the Statute, therefore one of
several joint, or joint and several makers of a note
who pays the whole may maintain an action against
another for contribution, according to the terms of the

Statute. (b)

(a) Sadler v. Nixon, 5 B, & Ad. 936. Burnell v. Minot, 4 Moore 340. Hutton v
g_vgakd Taunt 289. Holmes v. Williamson, M. & S. 168, Edgar v. Kuapp, 5 M. &
.35,

(b) Batchelor v. Lawrence, 9 C. B, N. 8. 543.
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CHAPTER IIL

OF TIHE POWER OF PARTIES TO CONTRACT AND THEREIN
OF AGENCY AND PARTNERSHIP.

An infant, that is a person under full age, cannot
bind himself or herself by a bill or note, unless it be
merely for the price of necessaries, and not carrying
interest. But a person after he comes of age is liable
upon a note made by him when an infant, if after
coming of age he promises to pay it. ()

Married women cannot bind themselves, unless they
have separate property under ¢ The Married Women's
Property Act, 1872,” or have separate property vested
in trustees for them; in which latter case the proceed-
ings must be in a Court of Equity. () J

It has been held in Quebec that the promissory
note of a married woman, separated as to property
from her husband, given for provisions and necessaries
used in the family, in favour of her husband, and by

~ him indorsed, is valid without proof of express autho-

rity to her to sign the same. (c)

So where a note was signed by a married woman,
separated as to property trom her husband, the Court
held it valid, though signed without the husband’s

3 concurrence, it appearing that the wife had assumed

the quality of a public merchant. (d)
The ground of the decision in these cases was that

! the notes were given for necessaries supplied to the

(a) Fisher v. Jewett. Berton's N. B. Reps. 35.

?) See as to this point Merdtkv shvrwnod 22C. P. U. C. 46T,
€) Cholet v, Duplessie, 12 I.. v. 303; 6 L sl

(d) Beaubien v, Husser, 12 L. R. 47,
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wife for the use of the family, and probably, in such a
case, the hushand’s authority would be presumed.

Under ordinary circumstances, even though a wife
is separated from her husband, she cannot, without
special authority from him, make a promissory note
even in respect of purchases made by her. (a)

But though infants and married women in general
cannot bind themselves, yet they may be agents for
others, so as to bind those others; and a married
woman may be an agent as well for strangers as for
her husband ; and if a husband expressly or impliedly
constitute his wife his agent for the purpose of making
notes he will be liable for all acis doae by her in the
scope of her authority.

#Thus if a man makes a note payable to his wife or
order he thereby gives her authority to endorse it as
his agent, and her indorsee will have a right to recover
against the husband, the maker of the note. (b)

A note made payable to A, “or to his wife, and to
no other person,” ‘s the same as if made payable to A
alone, and his executors may sue upon it. (c)

Insane persons are under disability to contract only
while they are insane, unless they have been declared
lunatics under a commission of lunacy, in which case
the commission must be superseded before any valid
contract can be made with them even during a lucid
interval.

Idiots are persons who never have sufficient wits to
be of a contracting mind, so that athough they may
go through an exterior form of contracting, as by
making a niark, yet no actual contract can be made
with them.

Persons who are drunk, or whose mental faculties
are by some accident materially impaired, whether for

(a) Badenn v. Brault. 1L. C. J. 171,

(6) MIver v. Dennison, 18 Q. B, U, C. 19,
€) Moodie v. Rowatt, 14 Q. B. U, C. 273.
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PRINCIPAL AND AGENT. 21

along or a short time, are, during such states, incap-
able of contracting.

But to ascertain whether a person is capable of per-
sonally binding himself is generally far easier than to
discover, in cases where he affects to act as agent,
whether he is capable of binding those whom he pre-
tends to represent.  This, which at first sight would
appear simple, will be found to require careful
attention,

It is scarcely necessary to say that where one man
appoints another his agent (which may be by word of
mouth as well as by writing, and no particular form is
necessary,) the agent becomes able to bind his principal
as to all matters within the scope of his authority. We
are not speaking now of contracts under seal, 7. e. by
deed, to execute which the agent must be appointed
by deed, for this work does not treat of any contracts
which come under that class.

But it is not merely by virtue of an actual authority
that one man becomes able to bind another; for A may
hold such a position with regard to B, as that without
such authority to act as agent, nay, in the face of an
express contract not to act as agent, A will be presumed
by the law to have authority so to act, and will be
capable of binding B in contracts made by all persons
who ara not aware of the actual arrangement between
A and B.

In other words, a man who is not actually an agent,
may be an agent to the world, though in so acting he
be exceeding his authority, or even be gmilty of a
breach of contract as between himself and his supposed
principal.

Authority, therefore, is divided into real and presump-
tive ; real being where a man has actually or impliedly
authorized another to do certain acts ; and presumptive
being where a man by his conduct holds out another
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as being authorized to bind him: for whether that
other be really authorized or not, the public have under
certain circumstances a right to conclude that such
authority exists.

In fact, real authority arises from the act of the prin-
cipal, and presnmptive authority from the appearances
held out to the world. And both these kinds ot au-
thority may be either limiled, ¢. e. as to time, particular
acts, or mode of business, or general, i. e. extending to
all acts connected with the principal’s affairs at all
times. If the supposed agent acts without, or exceeds
his real authority, and has no presumptive authority,
he alone is liable.

In case of doubt whether a man has real authority
or not, the best course, where practicable, is to ask his
principal. Where the alleged authority is in writing,
and is shewn to you, you must judge for yourself of
its sufficiency, and whether the act which the agent
proposes to do is within its scope.

There are many cases where you may be quite sure
that a man is agent for another for some purposes, as
in the case of clerks, foremen, attorneys, &c. ; but you
are not entitled to presume from the situations of these
persons that they are capable of binding their employer
in bill transactions; you must therefore be satisfied
before dealing with them that they have a distinct
authority, or a presumptive one, from a ratification of
their former dealings.

An agent may have a special or limited authority
referring fo a single bill or note, or he may have a
general authority to become a party to all bills or
notes: clerks, and foremen at home, and other agents
at a distance, are often general agents. A general
authority to transact business does not enable the agent
to bind his principal by accepting or indorsing bills.
And special or limited authorities to accept or indorse
are construed strictly.
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AUTHORITY OF AGENTS. 23

‘We will now pass on to the cases of presumptive
authority ; that is, cases where, not knowing whether a
man is authorized or not, you may presume that he
is so0.

Authority may be presumed from custom and
acquiescence; as where A had been in the habit of
indorsing and accepting for B in his name, and B had
recognized A’s acts (as by paying the bills or other-
wise), B cannot defend an action on one of A’s accep-
tances, on the ground that it is a forgery. Anditisa
question for a jury whether a man has held out another
to the world as his agent by thus ratifying and adopt-
ing his acts.

Where an agent proposes to indorse bills which are
already in his hands, it is quite as important to inquire
into his authority, as if he were about to draw or accept
a bill; for, unless he be authorized, the only person
bound by such indorsement will be the agent himself.

This refers to bills payable to order; if, however, the
bills are payable fo bearer, the agent may be presumed
to have authority to transfer. But in whatever way
the bills are payable, the transferee, if he knows the
agent, has no authority to transfer, cannot recover on
the bills.

And when overdue bills, even though payable to
bearer are improperly transferred by an agent, the
transferee cannot recover upon them, though he were
ignorant of the absence of authority to transfer. The
fact of their being overdue should put the transferee
upon his enquiry;—he takes them at his peril.

When a general agent is once constituted, his autho-
rity is presumed to continue till notice is given of its
revocation. 'When a customer has dealt with a prin-
cipal through an agent, or has become acquainted with
the fact of hLis agency through business transactions,
the cusiomer is entitled to presume that the agency
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continues, until he has individually received notice
that it has ceased. To persons who have not had such
dealings with the firm, notice in the Gazette is sufficient.

An agent holding a bill or note may sue and recover
upon it the same as the principal; but if the principal
'annot recover, no more can the agent.

So a principal, though his name do not appear on
the bill or note, may take the benefit of it, if it be held
for him by his agent : but is subject to any defence that
might be set up against his agent. Thus, where a

_principal delivered a bill to his agent to be discounted,
and the agent treated it as his own, and the trans-
feree who discounted it only paid the agent a part of
the money, the principal was held entitled to recover
the remainder of the money from the discounter. But
in that case, if the defendant, the discounter, had had
a set off against the agent, it could have been success-
fully pleaded against the principal.

A general power of attorney to an agentto sign bills,
notes, &c., and to superintend, manage and direet all
the affairs of the principal, gives him a power to indorse
notes, and an indorsement to pay to the trustees of an
insolvent firm without naming them is sufficiently cer-
tain, on showing who they are, and thut they act in that
capacity. (a)

It is a general principle that the acceptance admits
the ability of the drawer to make the bill, and it admits
also his signature, and where the bill is drawn by a
person signing as agent of a company upon a defendant
who accepts the bill, the acceptance admits the signa-
ture of the agent and his authority from the company
to draw the bill. It also precludes the setting up of
any legal technical objections in regard to the composi-
tion or description of the company or tkeir ability to
draw the bill. (b)

(a) Auldgo v. M‘Dougall, 3 0. 8. {!
(b) Bank Montreal v, De Latre, 5Q 'B.U.C. 362
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AUTHORITY OF AGENTS, 25

But such acceptance would be no admission of the
agent’s authority to indorse the bill, though hisindorse-
ment were on the bill at the time ot acceptance. (a)

The authority of an agent specially authorized to
draw a bill of exchange for a particular purpose ceases
on the acceptance, and if the drawer is discharged by

want, . " ~otice of dishonour, the agent cannot, without
further express authority, revive the liability by
agreeing to waive the legal discharge. (b)

A party who, on the face of a note, signs as agent
for the makers, cannot, by indorsing his name thereon,
render himself liable to the payee as maker of the note.
Thus, where a note was signed ¢ George D. Robinson &
Co., per Stephea Hill, jr.,”” and the name of ¢ Stephen
ITill, jr.,” was indorsed on the note, the Court held
that Robinson & Co. were the makers ot the note, and
that IIill was not liable as maker. (c)

The acceptance of a bill of exchange by the officer
of a society, if not within the scope of his regular
duties as such officer, is, unless specially authorized by
the socicty, not binding upon it. (d)

An agent cannot appoint another person to act for
him, unless specially authorized to do so.

No action lies upon a bill except against those who
are in some shape parties to the bill itself. Where,
therefore, an agent indorses, the principal cannot be
held liable on the bill as an indorser where his name
does not appear in any shape upon it. (e)

In such a case as this, the agent would be personally
liable. An agent who makes a contract as agent,
thereby impliedly undertakes that he has authority,
and he and his executors are liable in an action ex con-
tractr, it he really had no authority. (/)

(2) Rohineon v, Yarrow. 7 Taunt. 455.

?}) M'Ghie v. Gilbert, | Allen. 245.

r) Smith v. Hill, 1 Allen. 213.

(d) Browning v. British Am. F Society, 3 L. C. J. 306.

(/) Rora v, Codd. 7Q. B.U. C

(/) Lewis v. Nicholsun, 18Q 'B. 509 Collen v. Wright, 7 E. & B, 301.
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By the 32 & 33 Vie. c. 21 sec. 76, et scq, an agent
fraudulently disposing of bills and notes is gyilty of a
misdemeanor.

An agent will be personally liable to third persons
on his drawing, indorsing, or'accepting, unless he
either signs his principal’s name only or expressly state
in writing his ministerial character, and that he signs
only in that character. (a)

If the agent write his own name as well as his prin-
cipal’s he is liable, unless the agent’s ministerial charae-
ter clearly appear by the addition of such words as
“per procuration,” “sans recours,” or ‘but only as
agent for C. D.”

There are many illustrations of this doctrine. Thus,,
where the defendant accepted a bill drawn upon him
as Treasurer of the Wolfe Island Railway & Canal Co.,
thus, “accepted W. A. Geddes, Trea. W. L. RW. &
C. Co.” adding the company’s seal, he was, neverthe-
less, held personally liable. ()

“ToroNTo0, July 5th, 1855.
“BSix months after date, for value received, we pro-
mise to pay to A. K. Boomer, Esquire, or his order, at
the City Bank, Montreal, the sum of four hundred and
twenty-four pounds sixteen shillings and two pence
currency, with interest, from data. 1
“ Geo. H. CHritny,
¢ President Grand Trunk Telegraph Co.
“F. A. WHITNEY,
¢ Secretary G. Grand Trunk Telegraph Co.”

The seal of the company was affixed, and it was held
that the makers were not personally liable on the above
instrument, as being their promissory note. (¢)

(e) L.eadbitter v. Farrow. 5 M. &S }«g Sowerby v. Batcher, 2 C. & M. 363,

(b) Forter v. Geddes, 14 Q. B. U.
(¢) City Baunk v, Cheney, i5 Q. B. U C. 400.
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an agent An action was brought on the following instrument
yilty of a by the payee:
“ MoNTREAL, July 9, 1847.
d persons “ £225.
inless he ¢« Three months after date pay to the order of Alex-
essly state ander Simpson, Esq., cashier of the Bank of Montreal,
he signs two hundred and twenty-five pounds currency, for
value received.
s his prin- ¢ (Signed) TuE CoALBROOKE DALE CoMPANY,
ial charae- pon
o ias & I’m{,xp IIUI:LAND.
1t only as “To P. C. De Latre, Esq., President Niagara Dock and
Harbor Company, Niagara, C.W.”
ie. Thus, The bill was accepted thus, in writing “Accepted
upon him payable at the office of the Bank of Upper Canada,
Canal Co., Niagara.
[ RW. & “(Signed) P. C. Dk LATRE,
neverthe- “President N. H. & D. Co.”
And it was held that the acceptor had rendered him-
h, 1855. self personally liable. (@)
d, we pro- G, being the secretary of an insurance company,
s order, at gave the following note for a loss sustained by an in-
indred and surer therein :
ki ¢ £1,000 currency.
¢ Sixty days after date I promise to pay to the order
of James Sword, Esq., of Colborne, the sum of one
raph Co. thousand pounds currency, value received by the On-
& tario Marine and Fire Insurance Company, payable at
raph Co. the Gore Rank in Hamilton.
Wi held ¢ (Signed) § C. HorATIO GATES, x
ditiio shows Secretary of the Company.
(©) The Court held that the Secretary ws- personally
Mo liable on the note, and a plea that the same was taken

(a) Bank Montreal v. De Latre, 5 Q. B. U. C. 862.
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for a liability of the company, and witk: the understand-
ing that they were to pay the same, was held bad, as
getting up a contemporaneous verbal agreement to vary
the terms of a written contract. (a)

Where a bill of exchange was drawn by a person
“under the following signature and description :—* W.
Lynn Smart, Secretary of the N. & D. Rs. Ry. Co.,” on
the president of the company, described as follows :—
«To George Macbeth, Esq., President, London, C.W.,”
and the bill was accepted as follows:- ¢ Accepted.
George Macbeth, President.”” It was held that both
the president and secretary were personally liable on
the bill, the statute 18 Vic. c. 182 sec. 13, only author-
izing the company to draw, accept, or endorse bills by
the president, or vice-president, and not by the secre-
tary, and further requiring that the drawing or accept-
ance by the president should be countersigned by the
secretary. (b)

The defendant, as Commissioner of the New Bruns-
wick & Canada Railway Company, drew a bill of
exchange on the company to pay for work done on the
railway, and signed it “J. J. Robinson, Commissioner.”
The bill was duly accepted, and the drawer indorsed
it to the plaintiff. The drawer knew for what purpose
the Dbill was drawn, and that the defendant was the
agent of the company, but it did not appear that the
plaintiff was aware of these facts. It was held that the
defendant was personally liable to the plaintiff, and
that the defendant should, if he did notintend to make
himself liable, have signed the bill on behalf of the
company or used clear words to show that he intended
to exempt himself from personal liability. (c)

An executor, like an agent, is personally liable on
making, drawing, indorsing, or accepting negotiable

g-i Armonr v. Gates, 8C. P. U. C.

548,
(6) Bank Montreal v Smart, 10C P, U. C. 15.
¢) Peele v. Robinson, 4 Allen, 561.
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PERSONAL LIABILITY OF EXECUTORS. 29

instruments, though he describe himself as executor,
unless he expressly confine his stipulation to pay out
of the estate. (a)

If notes are given by persons describing themselves
as exccutors for a debt accruing after the testator’s
death, they will be personally liable on the notes, and
they would be liable in the same manner if the debt
had accrued in the lifetime of the testator and after his
death the executors had given the notes. ()

If a creditor constitute his debtor executor, the debt
is released and extinguished ; hence it follows that if
the holder of a bill appoint the acceptor his executor
the acceptor is discharged and all the other parties also,
for a release to the principal discharges the surety, and
if one of several joint debtors be appointed executor it
is a release to all, and though they were liable severally
as well as jointly. The debt is also released where one
of several executors is indebted, and though the execu-
tor die without having either proved the will or ad-
ministered. (c)

The taking out letters of administration by a debtor
to his creditor is merely a suspension of the legal remedies
as between the parties, but being the act of law, and not
the act of the intestate, it is no extinguishment of the
debt, and the action will revive when the affairs of the
intestate and of the administrator are no longer in the
hands of the same person. ()

In many deeds and agreements of partnership there isa
stipulation that one partner shall not draw, indorse or
accept bills without the consent of his co-partners. The
consequence' of a violation of this stipulation is, as be-
tween the partners, to create a right of action at the suit
of the injured partner, against the partner violating it,
(a) Chi'd v. Monine, 2 B. & B. 460; Serle v. Waterworth, 4 M. & W. 9; Liver-
PG Kerr v Parsone 11 O.RU.G. 618

(c) Byles on Bills, 9th edition, 54-5. -
(d) Sir John Needham's case, 8 Coke, 185 ; Wankford v. Wankford, 1 Salk, 209,
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and to protect the former against bills improperly drawn,
indorsed or accepted when in the hands of a holder with
notice. But such agreement will be no defence as against
a party who has given value for the bill without notice.
In fact, unless a bill is absolutely void, it is good in the
hands of a bona fide indorsee for value.

If one partner in trade become a party to a bill or note,
the act will render all the partners liable to a bona fide
holder, although the instrument had no relation to the joint
trade, and the other partners are wholly ignorant of the
transaction, or were even intentionally defrauded by their
co-partner. The plaintiff, having a claim against M,
agreed to give him time, on receiving a good indorsed
note, and M sent him a note made by himself, payable
to W M or order, and indorsed by W M and by the firm
of “J. & J. Carveth.” The plaintiff took the note before
it was due, knowing nothing of the circumistances under
which it was indorsed by the firm, or of the authority of
James Carveth, who indorsed it, to use the partnership
name. When it fell due, James Carveth being absent
from the country, the plaintiff sued the other partner,
John, and was held entitled to recover. (a)

The law presumes that each partner in trade is en-
trusted by his co-partners with a general authority in all
partnership affairs, and when a bill is signed by one
partner in the name of the firm the assent of the firm is
to be presumed from the use of the name of the firm by
one of the partners, and the onus of proving the contrary
rests on those seeking to rebut the presumption. (b)

Each partner, therefore, by making, drawing, indorsing
or accepting negotiable instruments in the name of the
firm, (¢) and in the course of the partnership transactions,
binds the firm, whether he sign the name of the firm

(a) Henderson v. Carveth, 16 Q. B. U.C. 324.
() City Glasgow Bank v. Murdoch, 11 C. P, U. C. 138

(c) Harrison v. Jackson, 7 T. R. 207 ; Pinkney v. Hall, 1 Salk, 126 ; Swan v, Steel,
7 East 210; Ridley v, Taylor, {8 East 175, - 3 i
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simply, or sign by procuration, or accept in his own
name a bill drawn on the firm. (a)

The name of the firm must be used without any sub-
stantial variation. But this extended power of drawing
bills is only enjoyed by partners in trade, and partners
not in trade cannot bind each other by bills, without ex-
press authority. Therefore, one attorney who is partner
with another has not from that relation alone, power to
bind his co-partner by a bill or note. (4)

In the case of partners in trade there is an implied
power from that relation. In other cases the authority to
draw must be expressly conferred.

A note signed A. & Co. by B, who is not a partner in
the firm prima fucie imports that B. signs the note for the
firm, and not as one of the firm. (¢)

A dormant partner, whose name does not appear, is
bound by bills drawn, accepted or indorsed by his co-
partners in the name of the firm, and not only when the
bills are negotiated for the benefit of the firm, but when
they are given by one of the partners for his own private
debt, provided the holders were not aware of the circum-
stance, (d) for credit is given to the firm generally, of
whomsoever it may consist. So a party whose name ap-
pears in a firm as a nominal or ostensible partner is liable
on all bills and notes made in the name of the firm,
though he really has no interest therein. (¢)

We will endeavour to illustrate the different rights
which a contracting party may have against a dormant
and an ostensible partner.

If at the time you deal with the firm of “A and B,”
you know that C is a dormant partner, and that D is an
ostensible partner in the firm, they are of course both
liable to you. But if, after you have taken an acceptance

(a) Mason v. Rumqey, l Cump 884; see Jenkins v. Morris, 16 M. & W. 879; Stephens
v.Reynolis, 5 H & N

(i; Hedley v. B\mbrldgo 3Q. B. 316,

(¢) Dowling v. Kastwood, 8 B U. C. 376.

}d)Venv Ashby, IOB&C 288 ; Lloyd v. Ashby, 2 B. & Ad. 23.

¢) See Dicisenson v. Valpy, 10 B. & 0 141; Gurney v, Evans, 8 H. & N, 122.
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of “A and B,” you discover that C is a dormant partner,
and that D has been acting as a partner, you may treat C
as liable to you on the acceptance, for he has been re-
ceiving, directly or indirectly, a portion of the profits of
the firm, which is the fund to which creditors look for
payment. But you cannot make D liable, who was, in
the case supposed, merely an ostensible partner, for the
only ground on which he could be liable to you was that
you contracted with him and on his credit, and that you
did not do, for you did not know him as a partner.

To put it shortly : The man who is really a partner is
liable, though he was not known to be a partner; and the
man who holds himself out as a partner is liable to those
who thought him one, whether he was one or not.

Thus there are two clases of persons who are liable on
a bill or note signed in the name of the firm:

(1) Those who participate, or are entitled to partici-
pate, in the profits of the concern.

(2.) Those on the strength of whose credit a person

may have contracted.

As regards the firm, a partner may have no right to
pledge the credit of his co-partners, but he has the power
to do so; and it is unnecessary here to consider the con-
sequences of a breach of the agreement which the partners
have made with one another.

A retired partner is, as regards those who knew of his
retirement, only liable upon bills and notes signed while
he remained a partner.

A joining partner is only liable upon bills and notes
signed after he has joined the firm.

We have hitherto considered the doctrine of agency as
regards partners in a still subsisting firm; we will now
treat shortly of the power which, after a dissolution, a
partner may have of binding his late co-partners.

T: ere is no charm in the word “ dissolution;” for as a
partnership may be originally created by a common con-
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DISSOLUTION OF PARTNERSHIP, 33

sent of two or more persons, with or without a deed or
written agreement ; so, if there has been a deed or written
agreement between the partners, and such instrument has
been cancelled, and even a deed of dissolution executed,
yet the partnership may still subsist by a common con-
sent, or, what comes to the same thing, a new partnership
may, by such consent, be straightway created. And after
a dissolution, one partner may be so intrusted by his late
partners with the management of affairs, that, even with
those who knew of the dissolution, he may be able to bin"’
the late firm by contracts made in their name. But, in-
dependently of any consent on the part of his late partners,
each member of the dissolved firm can, as will be seen,
under certain circumstances, bind his late co-partners.

After a partnership is dissolved, a dissolving partner
has no longer any right to pledge the credit of the firm.
To avoid doing so is his duty to his late co-partners. His
power as regards 1lie public is as follows :

As regards those who know of the dissolution, a partner
is no longer able to bind his former partners; but to those
who do not know of it, each partner occupies the same
position as & nominal or ostensible partner did before the
dissolution, 7. e. each will be liable to those who may
contract upon his credit.

For this reason it is usual upon a dissolution to give
express notice of the fact to those who have been cus-
tomers or correspondents of the firm, and to give notice
to the world by advertisements in the Gazelte and other
papers, which will be always sufficient as to those who
have not been customers, and will be prima facie evidence
that even eustomers knew of the dissolution.

If a bill be accepted by an ex-partner in the name of
the dissol+ed firm in favour of a person who has no notice
of the dissolution, such person has not only himself a right
to sue, but his transferee, though taking the bill with
noti;e, will have a like right.
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Notice to one partner is considered by the law to be indors

notice to all ; so that a bill improperly accepted by an ex- ' his de:
partner in the name of the dissolved firm in favor of & repres(
another firm, of whom one knew of the dissolution, could On
not be sued upon by the latter firm, & tors or
A dormant or secret partner, whose liability arises Pres
solely from his right to participate in the profits, cannot | made |
after a dissolution be bound by the acts of an ex-partner; | manne
for, with the dissolution, the cause of the liability has Wit
wholly ceased. 8 porati
The estate of a deceased partner is never liable upon or not,
contracts made by the surviving partners after his death, A ¢
In taking from an ex-partner a bill belonging to a late @ has an
firm, it will be well to have the separate name of each @ minin
partner, or else to see that the partner putting the name M c.63”
of the firm to the bill has actual authority to do so. "8 accept
A shopman, a foreman, a clerk, or a wifs, has not,as @ be con
such, authority to pledge a man’s credit by putting his 8 implic
name to a bill; but there is often not only an express 8 ing of
authority to such persons, but a presumed one arising | article
from ratification or payment of bills already drawn, in- & plicati
dorsed, or accepted by such persons, as the case may be. & and &
An authority to indorse does not include an authority @ pany,
to draw, and wvice versa; and neither amount to an has av
authority to accept. the se
Notes are on the same footing as bills with regard to may L
authority, actual and presumed. secret:
If one partner die, being liable or entitled on a bill or person
note, the legal right of action or the liability to be sued truste
survives, but the personal representatives of the deceased m the
are entitled or liable in equity. () liabili
Bills and notes being personal property, the executor of || power
& deceased party to a bill or note has, in general, the same :ﬁe_y ¢
rights and Liabilities as his testator; (b) and if a bill is f =~ o

{ ; Lane v. Williams, 2 Vern, 277 thop v. Church, 3 Ves. Sen, 100, 871, o
Hyde v. Bkinner, 2 P, Wms, 1 i ¢) Gil
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indorsed to & man who is dead, by a person ignorant of
his death, it will enure as an indorsement to the personal
representatives of the deceased. (a)

On the death of the holder of a bill or- note his execu-
tors or administrators may indorse. (b)

Presentment notice of dishonor and payment should be
made by and to the executor or administrator in the same
manner as by and to the deceased.

Without a special authority, express or implied, & cor-
poration has no authority to make, indorse, or accept bills
or notes.

A corporation established strictly for trading purposes
has an implied authority to become parties to bills, but a
mining company incorporated under the “ Con. Stat., Can.
c. 63,” has not, as a necessary incident, the right to draw,
accept, or indorse bills of exchange. Such right can only
be conferred on them by express authority or reasonable
implication. The power of “selling or otherwise dispos-
ing of their ores, as the company may see fit,” in their
articles of association, will not confer such poweér by im-
plication. Bills directed to the secretary of the company,
and so describing him, are, in effect, drawn on the com-
pany, and authorize him to accept, on their behalf, if he
has autbority to bind them, and it is unnecessary to put
the seal of the company to the acceptance. Such bills
may be accepted in the narie of the company per the
secretary, and on such an acceptance the secretary is not
personally liable. Under section 63 of this statute the
trustees are personally liable, where there is no mention
in the bills of the capital stock of the company. But thig
liability does not attach where the trustees have no
power to contract at all for the company, and where
they assume to exercise such power, they are not liable in
their own right. (¢)

g Murray v. East Ind. Co., 5 B, & Ald. 204,
Rawlingon v. Stone, 8 Wils, 1,
¢) Gilbert v. McAnnany, 28Q B.U. C, 884¢. Robertson v. Glass, 20 C. P, U, C. 250,
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A municipal corporation cannot make negotiable in-
struments unless expressly empowered to do so by its
charter, and where such power is not expressly given it
cannot be implied as necessary to accomplish any of the
purposes for which such a corporation is created. A
promissory note made by a municipal corporation to pay
the amount of a judgment against the municipality is
void whep the Legislature has empowered the munici-
pality ‘o raise any necessary funds in a different manner. (@)

A promissory note made payable to the treasurer of,
and endorsed by him to a municipal corporation, to secure
a balance due the corporation on a past transaction, is not
void under the Municipal Acts. (b)

A building society incorporated under the “Con. Stats.
U. C. c. 53” may, under certain circumstances, make
promissory notes, and as they have this power under some
circumstances, when a note is made by such society it
will be assumed to be valid, unless it is shewn that
circumstances exist depriving them of the power. If such
circumstances exist they must be shewn by plea. (c)

(a) Pacaud v. Corporation Halifax, 17 L.

(b) Corporation Belleville v, Fahey, 6 U. C. L. .N. 8.
(¢) Snarr v, Toronto P. B. & 8. Scy.,
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CHAPTER III.

OF CONSIDERATION.

A consideration is some benefit or promise made, or
loss suffered by the plaintiff to or for the defendant.

It is necessary for a plaintiff suing on contracts or
% promises, whether made by word of mouth or in writing
= (nnless by deed, 7. e. under seal), to prove a consideration
to have been given for them.

Bills and notes are exceptions to this rule, as we have
already seen, for where a bill or note is given a considera-
tion will be presumed to have passed, till the contrary is
1 made probable ; and to do this rests with the person sued
¢ on the bill,

For instance, if A has drawn upon B, and he has ac-
cepted the bill, and A then sue him upon it, it is B’s
business to shew by his witnesses, or by cross-examina-
tion of A, and those called by him, that the acceptance
as given not for value, but for the accommodation of A,
and to enable him to obtain money from other parties.
Although consideration is presumed to have been given
for a bill or note, yet, under certain circumstances, to be
presently explained, a defence may be made out by shew-
ing either:

Y. The absence of consideration.

2. That the bill or note was obtained by fraud.

3. That it was given in pursuance of an illegal con-

S

bract, i. e. on'an illegal consideration.

o

P
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The rule regarding the necessity of consideration is
this: Where a person gives a bill gratuitously to another,
either by way of accepting it for his accommodation, or
indorsing to him another bill, if the accommodating party

is afterwards sued on the acceptance or indorsement, it
will be a sufficient answer to the action that the plaintiff
gave no consideration for the bill or note, and the law is |
the same when a note is given without any consideration &

passing, and merely by way of gift or gratuity. (a)

Accommodation bills and notes being, however, meant |

for the person accommodated to obtain money upon, the
latter can, by indorsing them to another party for value,

entitle him to recover both against the party accommo- &

dating and the party accommodated.

For instance, suppose a bill accepted gratuitously (which &
we will call an “accommodation bill”), were indorsed by =

the drawer in whose favor it was accepted, to a third
party for vaiue, such party can recover upon the bill as
well against the gratuitous acceptor as against the drawer
who indorsed it. And, to go one step further, suppose

the indorsee for value, instead of being the plaintiff, were
to transfer the bill gratuitously, his transferee would be &

able to stand in his place, and the transferee might suc-

cessfully sue all the parties to the bill except his gratui-

tous transferor.
From this it will be seen that any person may sue upon

a bill or note, who has either himself given value for it, | &

no matter to whom, or deduces his title from some one

who has; and any person may be sued on a bill, either if

he has received value for it, no matter from whom, or if
the plaintiff has given value, or deduces title from one
who has.

Therefore, where a person, who has gratuitously drawn,
accepted, or indorsed a bill, or made or indorsed a note, is

sued upon it, it is necessary for him to allege in his plea,

(a) M‘Carroll v. Reardon, 4 Allen, 201 ; Poulton v. Dolmage, 6 Q. B. U. C. 277.
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and to prove, not only that it was an accommodation bill,
but that the plaintiff and those through whom he deduces
his title, gave no value for it. (a)

This is necessary in every case where the action is not
between immediate parties. (b)

Thus a person who indorses a note, though there is no
consideration between him and the holder, is liable to the
holder if he has given value, and it is no defence to an
action on a note by the indorsee (a holder) against the
indorser that the plaintiff gave no value to the indorser
for his indorsement, or that he took the note knowing at
the time he took it that it was indorsed for the accommo-
dation of the maker. (c¢)

On the same principle it is no defence for the maker of
a note payable to bearer to shew that it was made for
the accommodation of some person other than the plain-
tiff, and that the latter holds the same without value as
regards the maker, for there might still be a valuable
consideration as between the plaintiff and the person for
whose accommodation the note was made. (d) So an
indorsee without value is entitled to recover on a bill or
note if an intermediate party has given value. (¢)

But a consideration of some sort is necessary to support
the promise made in a promissory note, even as between
the original parties, and a promissory note given by A to
B, for a debt due by C to B, upon no consideration of for-
bearance to C, nor any stipulation to discharge him, and
without the knowledge and consent of C, cannot be en-
forced. (f)

In this case, the debt payable by C to B was not due
when the note was given, and the note was payable be-
fore the debt became due, so that there was no giving of
(a; Bank B. N. A. v. Sherwood, 6 Q. B, U, C. 213,

(¥) Whithsll v. Ruston, 7 L. C. 'R. 309,
() Millier v, Ferrier, 7 Q. B. U. C. 540.

() Muir v, Cameron, 10 Q. B. U, C, 856,
SWoodv Ross, 8 C. P. U, C. 209,
) M‘Gfl]llvnyv Keoler,AQ B, U. C. 456,
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time to C, which might have formed a consideration.
Where the maker of the note has derived an advantage,
though not precisely such, or in such a form as he had
in contemplation when he gave the note, and his object is,
in effect answered, there will be a sufficient consideration
for the note, although the consideration does not prove so
beneficial as was expected. (@) So a partial failure of
consideration is no defence to an action on a note, (b) but
the entire failure of consideration has the same effect as
its original and total absence, (¢) and it seems that a
partial failure of a specific ascertained amount would be
a defence pro tanto. (d) Even if the consideration entirely
fails, yet if the bill or note is indorsed to a third party
for value, without notice, he could, of course, recover on
the principles already stated. As between the original
parties there must be either an original absence or a total
failure of consideration on the note, and a separate and
independent wrong, although it virtually renders worth-
less that which was the consideration for the instrument,
will not prevent the person to whom the instrument is
given from recovering upon it. For instance, if a bill be
given for the price of goods sold and delivered, and the
goods are never delivered, there is a defence to an action
on the bill, but if having delivered the goods the vendor
forcibly take them away again he may recover upon the
bill, and the forcible removal will be merely ground for
cross action.

It seems that a bona fide holder for value of a bill or
note will not be affected by the failure of consideration
between the original parties thereto.

The defendant made a note in favor of S for the
amount of a bill of exchange. S failed and the bill was
égDuttonv Lake, 4 0. 8. 16,
Dixon v. Paul, 4 O, 8, 327. See also Thompson v. Farr, 6 Q. B. U. C. 387 ; Hill v
Ryan, 8 Q. B. U. C. 443,
O Sollyv Hmda,ZC & M. 516; Wclllv Bopkl.ll,SI &W 1.

Darnell v. Williams, 2 Stark 1 Clarke v. Lagarus, 2 M. & G. 167 ; Moggeri
v. Jones, 14 East 486 ; Sx‘)lller V. Wnﬂlh, 3 B & Ad. 155. < i
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CONSIDERATION. 41

dishonoured. Before the note became due, and befora the
failure of S, it was deposited by him, with a number of
other notes, with the plaintiffs, as collateral security for
the payment of certain bills of exchange, on which he was
liable, to the plaintiffs, the agreement being that if the
bills were not paid the proceeds of the notes were to be
applied in payment of the amount; but if the bills were
paid the plaintiffs were to collect the notes and place the
amount to the credit of S. The amount of notes deposited
by S with the bank, as collateral security, never exceeded
his indebtedness, and at the time the note in question was
indorsed to the plaintiffs, and when S failed, there was a
considerable deficiency. The Court held that the plaintiffs
were bona fide holders for value, and were not affected by
the failure of consideration between the defendant and S.(a)

As the payee of an accommodation note cannot himself
sue the maker upon it, so neither can his indorsee, unless
he pays value for it, and if he only pays or lends a small
sum on the note he can only enforce it for the sum
lent. ()

Where, in an action on a promissory note, payable to
the order of A, it was proved that B indorsed it and then
brought it to A, who indorsed merely for accommodation,
never having received any value for it, the Court held
that want of consideration could not, on these facts, be
inferred, as between the maker and B, and that the
plaintiff was not obliged to prove the consideration. (¢)

A person has no right to recover on a note, though
made in his favour, if the maker place it in his hands
merely for the purpose of its being taken care of, and on
condition that the holder shall not negotiate or part
with it to any other person, and there is no other con-
sideration for the note. (d)

Strathy v. Nicholls, 1 Q B U. C.
Mair v. M‘Lean, 1

§§ Commercial Bank v. Page, East. T. ;.811 Stevens’ Digest N. B. Reports, 7.
U.C.
‘Wismer v Whmor, 23 Q B. U.C. 46.
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We have next to consider how far a fraud practised on
the defendant is an answer to an action on the bill or
note.

If the defendant has been defrauded of the bill or note,
or it was given for an illegal consideration, he must state
this in his plea, and also that the plaintiff gave no con-
sideration for the bill ; but there is an important difference
between this case and the one already mentioned, namely,
that when the defendant has proved the fraud or illegality,
the plaintiff is then put upon proof of having, in igno-
rance of fraud or illegality, given value for the instru-
ment; (¢) for there is a presumption that value was
given for an accommodation bill, which was intended to
raise money, but no such presumption with regard to
bills tainted with fraud or illegality; and, besides, it
would be manifestly unjust to place the defendant in an
action on such bills under the necessity of proving that
no consideration passed between the alleged defrauder
and the plaintiff in the action; whereas nothing can be
more fair than to leave the fact of consideration having
passed to be proved by the plaintiff, who should know
all about it.

Where a plaintiff is suing upon a bill which he himself
has obtained from the defendant by fraud or on an illegal
contract, the defendant upon proof of these facts, and, in
case of fraud, of his having repudiated the contract upon
discovery of the fraud, will have made out a valid defence.
But where the plaintiff has not Aimself been guilty of the
fraud, or a party to the illegality, the proof of these facts,
on the part of the defendant will only constitute a de-
fence subject to the conditions above stated, namely, if
the plaintiff took the bill with notice of the fraud or ille-
gality, or gave no consideration.

‘We will now proceed to consider what constitutes coun-
sideration, fraud, and illegality, respectively.

(a) Seo Withall v. Ruston, 7 L. C. R. 899
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WHAT I8 A CONSIDERATION.

The payment of money amounts to a consideration,
and, no matter how small the sum is, so that there is an

absence of fraud, it will be sufficient to entitle the holder

to recover against prior parties.

Any risk run at the request of the person who gives
the bill or note, may be a consideration for it. If A has
given B his acceptance, this may be a consideration for
B's acceptance given to A. Cross acceptances may thus
be considerations for each other, although there is no
other consideration than the mere exchange of the bills,
for such exchange is sufficient to constitute each party a
holder for value of the paper he receives. (a)

A debt due to another may be a consideration, though
the debt is not payable at the time the note is given;
thus, if A owe money to B, and C give B a bill or note
for the amount, this will be a good consideration, and, of
course, it will be equally so if C be jointly liable with A
for the debt. (b) Also, if the bill C gave to B were for a
debt which C owed to A, the consideration would be good.

Where a bill is given for the debt of a third party, it
is no defence to an action on the bill that such debt was
without consideration.

A judgment debt may be a consideration for a note
payable at a future day ; for the person taking it thereby
impliedly undertakes to suspend proceedings on the judg-
ment till the maturity of the instrument.

Where a bankrupt gives a note to a creditor for a
former debt, such debt is not a sufficient consideration to
support the note; nor is it so in the case of an insolvent
discharged under the Act, such securities given by him
being illegal.

But a debt due to a bankrupt estate is a good consid-
eration for notes for that debt, given to the trustees
and assignees of the estate. (¢)

@) Wood v. Shaw, 3 L. C. J. 1
; See Dickenson v. Clemow, 'I Q. B. U. C. 421.
Gates v, Crooks, Draper 459-465,
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A fluctuating balance may be a consideration when it
is in favour of the party to whom a bill or note is given,
the consideration increasing or decreasing from time to
time with the amount of the balance.

In fact a note cannot be said to be an accommodation
note if there is a valuable consideration at any time
during its currency. If, therefore, a note is discounted
and another note maturing after the first is given as
collateral security, the moment the principal note falls
due and is. unpaid a consideration will arise for the
collateral note, and the holder thereof may recover
thereon. (a)

A pre-existing debt from the maker to the holder is a
good consideration for the giving of a note, and although
the debt is already secured by a mortgage on real estate,
it is still a consideration for the note. As long as there is
an unextinguished debt existing, it forms a consideration
for a new promise, as may be illustrated by the case of a
debt, the remedy for which is barred by the Statute of
Limitations, and which is still a good consideration for a
note. ()

Where the plaintiffs, who were an insurance company,
refused payment of a partial loss to the assured in a
marine policy, in consequence of the claims of W. P. &
Co., to whom the amount of insurance was, in case of
loss, made payable, but consented to advance the amount
upon the insured giving his promissory note, indorsed by
the defendant, for the sum, which was to be paid at
maturity unless they procured the assent of W. P..& Co.
to their retaining the money, which assent was refused.
It was held that the defendant was liable on the note, and
could not defend himself on the ground of want of
consideration; or that the plaintiffs were not justified in

C. 641,
P. U. C.238; Evans'v, Morley, 21 Q. B, U. C. 54%;
U.C. 34

gg Blake v. Walsh, 20 Q. B.
Bank U. C. v, Bartlett, 12
C.

U,
C.

@Gooderham v. Hutchison, 6 C. P,
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requiring the assent of W. P. & Co. to the payment of
the money for which the note was given. (a)

A deed by which the party conveys all his right, title
and interest in a lot of land, will form a good consider-
ation for a note given by the grantee to the grantor, for the
former would have his remedy on the covenants in the
deed, and at all events it. would bind the grantor by
estoppel : (b) that is to say, if the grantor afterwards
acquired any interest in the property he could not hold it
for his own benefit but would be bound to transfer it to
the grantee.

Where the defendant insists on fraud as a defence, he
must, on the discovery of the fraud, have entirely repu-
diated the contract and retained no benefit under it. (¢)

Fraud is where a man is induced to do any act by
means of an intentional material misrepresentation,
though the party so deceiving him aim at no profit by the
transaction; and where a man, in order to influence the
conduct of another in business, makes a random assertion
(not being a warranty), without knowing whether it be
true or false—this is a fraud.

I say “material” misrepresentation, for it is not every
assertion that a man may make (as for instance, in vending
his goods) which, though intentionally false, will constitute
fraud, or will amount to a warranty. Also, the false state-
ment or the conduct (for fraud may be by act as well as
words, or by both together) must be such as would be
naturally calculated to lead a reasonable man astray.

I say “without being a warranty,” for a random
warranty of a fact which the warrantor did not know to
exist, does not amount to fraud; though it does amount to
fraud if he knew the warranty to be false.

There are several cases in our own Courts in which
notes have been held void for fraud.
gi New Bk. Assce. Co. v. Ansley, 2 Kerr 196,

Lundy v. Carr, 7 C. P. U, C. 371,
Archer v. Bamford, 8 Stark. 175.
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Thus a promissory note, given by an insolvent debtor
to a creditor, in contemplation of a deed of composition,
and as a preference to such creditor, without the knowledge
of the other creditors, is null and void, and will be declared
80 even as against the compounding debtor himself. (a)

So a note givan by an insolvent to one of his creditors,
for the purpose of procuring his signature to a deed of
composition, and whereby the insolvent agrees to give
the creditor more by the amount of the note than his
other creditors, cannot serve as aground of action against
the insolvent, and is void as a fraud on the other
creditors. (b)

The Insolvent Act of 1869 prohibits, under a penalty,
the giving of any promise of payment as a consideration
or inducement to the creditor to consent to the debtor’s
discharge; and, therefore, a note of a third party, given
by an insolvent to a creditor, to obtain the creditor’s con-
sent to the discharge of the insolvent, is null and void. (c)

If a note is obtained by menaces and threats, without
any consideration passing between the parties, it will be
null and void. (d)

Defendant gave a negotiable note to G, who agreed to
hold it as security for a liability he had incurred for the
defendant. G, in violation of this agreement, indorsed
and transferred the note to C, in order to raise money for
G’'s benefit. C got the note discounted at a bank, and
was obliged to take it up at maturity, and two years
afterwards he transferred it to the plaintiff G never
paid the money for the defendant, which formed the
consideration for the note. The Court held that unless
C knew the circumstances under which G got the note,
or was implicated in G’s fraud, he would have had a right,
on taking up the note at the bank, to recover the amount

a) Greenshields v. Plamondon, xL C. J.240.
Sinclair v. Henderson, 9 L. C. J.

Doylav Prevost, 17 L.C.J. 307 Prevoltv Pickel, 17 L. C. J, 314,
d) McFarlane v. Dewey, 15 L. C.J.’s5.
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1 from the defendant, and that the plaintiff, claiming under
% C had the same right. (a)

| If an action is brought on a note obtained by fraud,
1 and the defendant, instead of resisting payment on this
 ground, compromises the action by giving & new note for
the original consideration, he will thereby waive the
S fraud, and cannot take advantage of it in an action on
the second note. (b)

; A plaintiff cannot recover upon a bill given for illegal
¥ consideration, if he is obliged to rely on the illegal trans-
& action in making out his case.

" Considerations which are illegal are so either (1) at
% common law, ¢. e. by the general unwritten law of the

! land, or (2) by statute.

Considerations illegal at common law may be again
divided into (1) such as are privately immoral, and (2)
1 such as contravene public policy.

! Under the former head come the considerations for bills,
W notes or cheques given for future cohabitation, fdr the
U rent of apartments knowingly let for the purpose of
¥ prostitution, ete.
% Under the latter are included the considerations for
! bills, etc., given upon a contract for the general restraint
of trade or business; as if, upon a purchase of the good-
will of a medical practice, or a shoe-maker’s shop, it were
bargained that the persons parting with the businesses
should thenceforth altogether cease from curing wounds
or making shoes respectively. Though there would be
8 no objection to a partial restraint, as to do business only
8 within fifty miles of Toronto, or only with certain classes
8 of customers, as wholesale or retail, ete.
So contracts in restraint of marriage (and it should
seem though only in partial restraint) are likewise void;
and so are contracts to procure a marriage, or to procure

{lg Hastings v. 0'Mahoney, 4 Allen 305,
®) Tuttle v. Smith, 3 Kerr 643.
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the separation of those already married; also contracts to
injure the revenue, to compound a felony or a publie
misdemeanor, or to induce a person to infringe the law.
Contracts with a public enemy, as bills or notes in their
favour, are also illegal, and all bills and notes are worthless A
in their hands; so also contracts for obtaining public "M ,fan
offices, and all bills, etc., given in pursuance of such con- payec
tracts are illegal at common law. These are also many =8 ¢,
of them illegal by statute, which is the other main % applic
division of illegality. M 100151
In treating of considerations illegal by statute, it may ]
be convenient first to mention that the offence of usury
has ceased to exist, and no contract can any longer be
objectionable on that ground, and that gaming contracts,
whether written or verbal, are not in general illegal, but
are merely void; ¢ e. a man may make a wager or a bet

¥ must
& the s
2 paid |
press

‘. for th
Fany s1

if he pleases upon a lawful game, but having made it, he | So,
need not pay. Bills, notes and cheques, therefore, given pven |
in putsuance of such bets or wagers, can only be recovered ' #faith |
upon by an innocent indorsee or holder, who has taken A
the bill for value, and in ignorance of the transaction #hvoidc
out of which it originated. b bong

Though the winuer of stakes at a horse-race may, in Sherec

general, recover them in an action, (a) yet it seems that a #re va
promissory mote given for the amount would be void, #f the
except in the hands of an innocent holder for value. over
If the loser by play or betting, having given a bill or |
note, has to pay the innocent holder, the former can °
recover the amount against the man to whom he lost the
bet. '
But if one man employs another to bet for him, the
employer thereby authorizes his agent to pay losses; the
agent having done 8o, can recover the money from
his principal. Therefore a bill drawn by the agent
upon, and accepted by the principal for the amount, |

o (a) Dufy

(b)) Gug
éc) Will
a) Biro
8 (e) Wall
9. C. 547,

(a) See Kelly v. Gafney, 8 U. C. L. J. 50,
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¥ must be paid by him, In this case, it will be observed,
the sum sued for is not money won at play, but a sum
“J paid by the agent to a third party at the principal's ex- .
press or implied request.
A note given for a bet or wager respecting the result
3 of an election, is null and void, at least as regards the
payee. (¢) And an action cannot be maintained on a
‘M note which is given, and the proceeds of which, are
' apphul for the purpose of bribing the electors in a
W lerislative election. (b)
“The Corrupt Practices Prevention Act, 1860,” of the
,@ late Province of Canada, is in force, and applies in Ontario
= and Quebec to elections of members for the House of
#Commons of the Dominion, and, therefore, a note given
“for the payment of even lawful expenses connected with
L nny such election is void in law. (c)
& So,a note given for a gambling debt is null and void,
pven in the hands of a third party holding it in good
" Haith before maturity. (d)
¥ A note given for the price of a lottery ticket is not
“Hhvoided by the statute against lotteries, and, therefore,
M bona fide holder, for value without notice, can recover
‘WRhereon, and any one in whose hands such securities
i re valid, can transfer them even to persons cognizant
bt the illegality, and the latter will have a right to re-
over on them. If, therefore, any intermediate indorsee
bf such a.note is an innocent holder for value, a person
vith notice of the illegality of the conmderatxon will
ake a good title from him. (¢)
“The Temperance Act of 1864,” section 43, avoids all
“Mecurities given forliquors sold in contravention of that
JAct, save when they arein the hands of bona fide holders

i

i

o
i

8 (a) Dufresne v. Guevremont, 5 L. C. J. 278.
& (b)) Gugy v. Larkin, 7L, C.R. 11,

?) Willett v. De Grosbois, 17 L. C. J. 203.
% (d) Birolean v, Derduin, 7 L. C, J. 128,

(¢) Wallbridge v. Bc(,ket 13 B. U. C. 805; see also Evans v. Morley, 21 B.
N A R T ¥ it
4
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for value without notice of the illegality. In general,
when the consideration for a bill or note is illegal by
statute, a person taking the same for a valuable con-

" sideration, without notice of the illegality, may recover
thereon.

‘When a statute does not provide that all securities
shall be void which shall be made in furtherance of
such dealing as the statute prohibits, but merely prohi-
bits the act, or even goes farther and imposes a penalty,
such a statute has not the effect of making void in the
hands of an innocent holder for value a negotiable in-
strument which was made in furtherance of such a trans-
action. Therefore a note given on account of a sale
made on a Sunday is not void in the hands of an inno-
cent holder for value. (a)

But a promissory note or agreement in writing,
dated on a Sunday, and given in payment of a horse
purchased on the same day, isnull and void under the
45 Geo. 8¢. 10, and 18 Vic. c. 117, as between the original
parties. (b)

As to notes and securities made on a Sunday, the
result of the law seems to be that under the statutes
a note made on a Sunday in payment of goods sold
on that day is void, as between the original parties, but
not as ugainst an indorsee, for value without notice. (c)

An agreement not to proceed in a prosecution for

permitting unlawful gambling in a tavern, is an illegal
consideratiou for a promissory note. (d)

A promissory note given by a client to his attorney
in respect of services to be rendered by the attorney, is
invalid. (e)

(a) Crombie v, Overholtzer, 11 Q. B, U. C. &5

() Cote v. Lemieux, 9 L. C. R, 221 ; see also Kearney v, Kinch, 7L, C. J. 81.

(¢) Houliston v. Parsous. 9 Q. B. U, C, 681.

(d) Dwight v. Ellsworth, 9 Q. B. U. C. 639,

{(s) Robertson v. Caldwell, 31 Q. B. U. C. 402; Hope v. Caldwell, 21 C. P, U, C. 241,
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ILLEGAL CONSIDERATIONS. 51

When any part of the consideration for a bill or note
is fraudulent, the bill or note is bad.

‘When an original bill or note is without considera-
tion, or given on an illegal consideration, a renewed
bill or note will be open to the same objection, except
*he amount be reduced by excluding so much of the
consideration of the original bill as was illegal.




CHAPTER IV.

OF TRANSFER.

Transferring a bill or note means so passing it to
another person as to enable him to recover at matur-
ity against the parties to it.

A bill or note is only transferable when it contains a
direction to pay to the payee’s order or to bearer. If
it contain no such direction, it is of no use to any but
the original payee. The payee may be either the drawer
or a third person, and therefore a bill, when payable to
order, may either contain the words “pay to me or my
order,” or “pay to C or his order.”

If the bill or note be payable to order it is transfer-
able by endorsement, which may be either in full or in
blank. If payable to bearer or indorsed in blank, it is
transferable by delivery, either with or without a further
indorsement. (@)

If the bill or note be not payable either to order or
to bearer, it is only good in the hands of the payce, and
is not negotiable.

And the fact that the note is payable to a fictitious
person does not render it negotiable any more than if
the payee were a real person. (b) Thus, where a note
is, by the maker, kncwingly made payable to a fictitious
payee, and not to his order or bearer, a person receiving

(a) See Art. 2286 of the Civil Code, Quebec,
(b) Williawms v. No‘(on 10 Q. B.U. C. 250.
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INDORSEMENTS. 53

it from a third party for value cannot maintain an action
against the maker by declarmg, as on a note payable to
bearer,

Bills may be indorsed or transferred by delivery be-
fore as well as after acceptance, and before as well as
after they become due.

Indorsements are of two sorts: an m(lorsement in
blank and an indorsement in full, or special indorsement.
A blank indorsement is made by the payee simply
writing his name on the back of the bill or note, and
this makes it thenceforth transferable by delivery,
though in practice, the transferor is often asked to in-
dorse each time that the instrument changes hands.

An indorsement in blank entiiles any persons to sue
upon the bill who may agree to join in the action, and
where three out of a firm of four persons sued upon a
note averring an indorsement to themselves as plain-
tiffs it was held that the non-joinder of the other part-
ner was not a ground of non-suit. ()

A note passed before notaries en brevet payable to A
B or his order cannot be transferred by a blank indorse-
ment, but it may by an indorsement in full, or spe-
cial indorsement. (b)

A special indorsement is By writing a direction to
pay to a particular person, and may be made by A B
thus: “Pay C D or his order. A B.” The words
‘or his order” may be omitted in this case, for their
omission will not restrict the negotiability of the instru-
ment. (¢)

By Art. 2288 of the Civil Code of Lower Canada, an
indorsement may be restrictive, qualified or conditional,
and the rights of the holder under such indorsements
are regulated accordingly.

Brunet v, Lalonde, 16 L. C. R. 847.
Moore v. Manning, Com, Rep. 311 ; Cunliffe v. Whitehead, 8 Bing N. C. 829.

?E Anderson v. Maeaulay, 6 O. S, 537,
)

(e
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These indorsements, though not bad if written on
the face, are most properly written on the back; and
if more space is wanted, a piece of blank paper, for
which no stamp is required, should be pasted on to the
end of the bill. (a)

An indorsement, like an acceptance, is never com-
plete without delivery. Giving or sending a bill to the
transferee, or sending it to his place of business, will
of course, constitute delivery; but there are so many
circumstances which constitute constructive delivery,
that the general ruie is all that can be given.

Every indorser of a bill is in the position of a new
drawer, and, as a consequence of this, a person who in-
dorses a bill which is not negotiable, and therefore does
not give the indorsee a right to sue the drawee or
acceptor, is liable on his indorsement to his immediate
indorsee, but he is nov liable to any remoter parties, and
the second indorser of such a bill cannot by his indorse-
ment give his indorsee an action against the first
indorser. (b)

There is a distinction in this respect between bills
and notes; the indorser/of a bill may be treated as a
new drawer, but the indorser of a non-ney-tiable note
cannot be so treated; angd a party indorsing his name
on the back of a note not negotiable, or if negotiable,
not indorsed by the payee, cannot be sued as an in-
dorser by the payee. (c)

‘Where W made a note payable to the plaintiffs alone,
on which the defendants indorsed their names, one
after the other, and it was proved to have been given
for money lent to W by the plaintiffs, in defendants’
presence, and for which they agreed to become security,
and that one of' them had paid interest on it ; and that
oae of them had promised to pay the note, when spoken

éa) Reg v Bng‘ge, 1 Stra. 18. ex-] parlte Yates, 27 L. J. (Bky.) 9.

b) Jones v. Whitty, 9 L. C.
(¢) West v. Bown, 3Q. B, U, C 200,
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INDORSING NOTE PAYABLE TO BEARER. 55

R 03 to, it was held, nevertheless, that the defendants could
; ”‘F not be liable in any way, as upon a note. (a)

T ; ;
tc; t}(:: So where a note was given to a Mutual Insurance

Company, and was therefore not negotiable under the
statutes; it was held that a person indorsing it could not

com- g ] AT i

to the be fixed with the ordinary liabilities of an indorser. ()

3, will We have already seen (¢) that the Statute 8 & 4

many .Anne, c. 9, 'make‘s prox‘nissoyy notes assignable .and

ivery, indorsable, like bills of exchange. In the revised
Statutes of the Provinces of Nova Scotia and New

A new Brunswick similar provisions are contained, and pro-

10 in- missory notes are invested with the same properties
y does as belong to bills of;exchange, by the custom of
et merchants. (d)

ediate Where a note is made payable to A or bearer, and
s, and A indorses it, though the indorsement is not necessary
dorse- for the purpose of transfer, yet A will be liable on his

first indorsement. (e)
So where a note is payable to A or bearer, and a
. bills third party endorses it, he will be liable on such indorse-
1asa ment to the payee, the latter not having indorsed the
y note note. Thus, when, after the note was made, it was de-
name ; livered to C, who, as bearer, was the holder thereof, and

iable, he afterwards indorsed and delivered the note to the
an in- payee, he was held liable on his indorsement to the
payee. (/)

alone, A party indorsing a note payable to A or bearer,
3, one may be sued as indorser, jointly with the maker, under
given the Stat. chap. 42 ofthe Con. Stat., Ontario. (¢)

dants’ ‘Where a party holds himself out to the world as an
urity, indorser, unless he can show manifest error, and that

d that
(a) Skilbeck v, Porter, 14 Q. B. U. C. 4
yoken (3) Gore D. M. Ins, Co. v. Simons, UQ %. 0. 0. 55,
' (¢) Ante Page 14.
(1) See Rev. Stat. N B. Chap. 118 S 2 Rev, Stat. N.S, Chap. 82, 8. 2.

(c) Booth v. Barclay, 6 Q. B, U. C
(f) Vanleuven v. Vandusen, 7 . B. U ‘c. 176.
(g) Ramsdell v. Telfer, b Q‘ B. U. C, 503,
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some one else was the real debtor, heis liable; and where
a person, intending to indorse as the agent or attorney
of another, indorses his own name by mistake, he is
liable. Thus, where the indorsement was “L. Wright
per G. F. Wright,”” L. Wright was held liable, though
he intended to sign as agent of G. F. Wright, the error
not being pleaded. ()

An agent, or any other person who indorses and does
not want to become personally liable, should add to his
name the words “sans recours,” or *“without recourse
to me.”

An agreement, written or verbal, not to hold the in-
dorser liable, will prevent his indorsee suing him. (b)
But a subsequent indorsee, for value, without notice of
the agreement, may of course do so, and such agree-
ment will be no defence against him.

Another way in which the holder of a bill or note in-
dorsed to him in blank, may transfer it without incurring
personal liability, is by writing over the indorser’s sig-
nature the words “Pay A B or order.” This in no
way affects the liability of the blank indorser, but
simply converts his blank indorsement into a special
onein favor of A B; and this is done without the trans-
feror’s name appearing on the bill. (¢)

‘When a man indorses a bill or note, he warrants that
the bill has properly come to his hands, and that all
the signatures on it are what they purport it to be, and
these things he cannot deny when sued on the bill.

A holder may, in suing a drawer, acceptor, maker, or
early indorser, omit to prove the intermediate indorse-
ments, wlich may be struck out, and the case may be
treated as though the bill were indorsed to the plaintift
in the first instance. This may be done at the trial.

(a) Seymour v. Wright, 3 L, C. R. 454,

(b) Pike v. Street, I M. & M. 226.
(¢) See Vincent v. Horlock, 1 Camp, 442,
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RIGHTS OF INNOCENT INDORSEE. 57

An indorsement intentionally struck out by the
holder discharges the indorser. (a)

In default of acceptance, or, after acceptance, in de-
fault of payment an innocent indorsee for value may sue
all the parties to the bill, and none of them can set up
the defence of fraud, duress, absence of consideration,
or, in general, illegality.

The only cases where an innocent indorsee for value
has not a good title against all prior parties to the bill
(unless there is an agreement to discharge any of them)
are those where the security is rendered absolutely void
by statute.

The effect of the law in these cases is, that the party
who gives the billor note for any of these considerations,
whether as acceptor, maker, drawer, or indorser, can-
not be successfully sued thereon, but the other parties
may be so sued.

Ifa bill which either requires indorsing, or was in-
tended by the parties to be indorsed, be delivered with-
out indorsement, the transferee has a right of action
against the transferor for notindorsing, (0) and perhaps
now a mandanus will lie to compel indorsement; at
all events, a bill in Chancery may, where it is worth
while, be filed for this purpose, and the costs would have
to be paid by the person refusing to indorse. The per-
sonal representatives of the deceased transferor may also
be compelled to indorse.

If a man, having indorsed a bill, gets it indorsed again

to him, he cannot, as a general rule, sue the inter-
mediate indorsers. (c)

Ifa man to whom a bill or note is indorsed for a par-
ticular purpose, improperly indorse it to another, the
indorsee, if he knew of the breach of trust, cannot sue
the real owner of the bill upon it; but, on the contrary,

b Rose v. Sims, 1 B, & A

(a) Fairclough v. Pavia, 9 Exch 699 ; see Art, 2289 Civil Code, Quebec.
¢) Bishop v. Hayward, 4 T R “a70.
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the real owner of the bill may bring his action to have
it given u.

This kind of trust may be expressed on the bill itself
by the form of indorsement, as ¢ The within must be
credited to A B;” “Pay A B or order for my use;”
“Pay A B for the account of CD,” or “For my use;"
or “ Pay A B only.” But we have seen that if the in-
dorsement had been merely “Pay A B,” this would
have been equivalent to ¢ pay A B or order.”

The restrictive indorsements above mentioned amount
to notice to all who may see the bill, that A B is merely
a trustee of it, and therefore cannot assign to any one
the right to receive on his own account the proceeds of
it: so that any one to whom A B indovses the bill will
be liable to deliver it up, or the money received upor it,
to the real owner. Also, ifthe person who takes the bill
from the trustee indorse it again to another indorsee,
who receives the money on it, and pays it to the former,
the latter indorsee will be responsible for any misappro-
priation of the money by such intermediate indorsce ;
for it is the duty of every holder, having notice of the
trust, to pay the proceeds either to the trustee or the real
owner. () And as the trust is apparent on the face of
the instrument, every person into whose hands it falls
is affected with notice of it.

In accordance with these prineciples, it has been held
that when a bill or note is drawn payable to the order
of A, for the use of B, it cannot be transferred for the
benefit of any other than the person for whose use it is
expressed to have been made, and the indorsee of such
a bill is bound to see that the money he pays is applied
according to the trust stated in the bill, for he takes it
as trustee for the person to whom it is payable. (b)

(2) See Treuttel v. Barandon, 8 Taunt. 100 ; Sigaurfuy v. Lloyd, 8 B. & C. 622, 5

Bing. 525
() Munro v, Cox, 30 Q. B, U. C. 868,
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Where a party is made the holder of a promissory
note for one purpose, he cannot, contrary to good faith,
apply it to another. 'Where, therefore, a note, indorsed
generally, was put into the hands of A, to get it
discounted for the benefit of B, and instead of doing
this, he discounted it for his own benefit; after the
note had matured, as found by the jury, it was held
that these facts constituted a good defence to the
action. (@) But it could only be a defence between the
original parties, A and B, unless the agreement appears
on the face of the instrument or the holder had other-
wise notice of the agreement when he took the bill.
The trusts which we have heretofore been’ considering
are such as usually appear on the face of the instrument,
but an agreement such as the above would not, in
orainary cases, appear on the instrument, and if it did
not it is clear that it would be no defence as against a
bona fide holder for value, without notice.

Where a promissory note is signed or indorsed on
condition that another person becomes a party to it,
and the condition is not fulfilled, the note is ineffectual
as between the parties to the agreement. Thus where
a note, not signed by any oue, was indorsed by
defendant and delivered by him to the plaintiff, upon
condition that A and B should sign it as makers, and
it was signed by C only, this was held a good defence,
and the defendant was allowed to show these facts
under a plea denying the indorsement. (b)

‘When a bill or note is orginally made, or has become
payable to bearer, and is transferred by mere delivery,
without indorsement, the transferor is, as a general rule,
not liable. (c)

If the transferor merely made a gift of the bill or

(a) Kerr v. Straat 3Q. B. U, C. 83

(b) Austin v, Farmer, 80 Q. B. U. C, 10.
(c) Camidge v. Allenby, 6 B. & C. 378.
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note, he is, of course, not liable, for eveun if he had
indorsed, he could not be sued by the transferee.

If a man pays a bill or note on the purchase of
goods without indorsing it, he will not then be liable
on the bill (unless he has agreed or promised so to be);
for the man who sells the goods, having taken the bill
or note without indorsement, must be presumed to
have consented to look to the other parties. In fact,
the bill has been exchanged for the goods. ()

8o, if such bill or note were given in exchange for
other bills or notes, or for money by way of discount,
this is a sale of the bill, and the transferor is not liable.
By not indorsing it, the transferor refuses to pledge
himself to the solvency of the parties.

Bat if such a bill be paid for a pre-existing debt, as
for goods bought ten minutes before, the transferor
will, in the absence of any understanding on the sub-
ject, be liable; for the creditor is entitled to cash, and
it is not to be inferred that he meant to let the debtor
off by merely taking notes or bills. (b)

And there are other circumstances from which a
jury may infer that the implied contract was that the
transferor should be responsible, witho"it indorsement,
if the bill or notes were dishonored; as, for instance, if
cash were given for the instrument by a friend, as a
favor, and not by way of sale or discount.

A person transferring by delivery always impliedly
warrants that the bill is not forged or fictitious, and if
there be a single fictitious signature there will be a
breach of warranty, and any cash given for the bill
must be returned; or if any other consideration be
given, an action may be brought for the breach of
warranty. (¢)

Ward v. Evans, 2 Ld. Raym
) Joxz::; v1 Ryde, 5 Taunt, 457 Young v. Cole, 3 Bing. N. C. 724 ; Re Barrington, 2

{ {; See Fenn v, Harrison, $ T. R, 759 Ex-parte Shuttleworth, 3 ves, 368.
Sch.
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A person who has received a bill by delivery does
not, on so transterring again, make any implied war-
ranty that the signatures are genuine; nevertheless,
if he knows that they are not so, he will be answerable
for the fraud.

Bills or notes payable to bearer circulate as money.
The bona fide possessor of them is their true owner.
Therefore, a cheque, bill, or note, payable to bearer,
passes to any person honestly taking it for value,
though the person transferring it had no right to
transfer.

‘We say honestly taking it, for mere negligence, how-
ever gross, will not of itself invalidate his title. Gross
negligence, however, in a man at all acquainted with
business, may be sufficient evidence of dishonesty and
bad faith.

And these rules apply to the pledging of bills and
notes, as well as to their absolute transfer; the honest
pawnee obtains a property in the bills or notes, and
cannot be compelled, as in the case of goods improperly
pledged, to return the bills to their righ*ful owner. ()

An indorsement may be made on a blank piece of
paper, on which no note or bill has been made or
drawn ; and the effect of this is to make the drawer
liable upon any bill or note afterwards drawn or made
on the same paper to the extent of the stamp. The
indorser cannot, when sued, set up as a defence that
the note or bill was not made or drawn when he signed
his name at the back.

In regard to signing or indorsing notes in blank, it
is settled law that when a person puts his name to or
on a bill or note, and gives or intrusts the blank so
signed to another, that other has a general authority to
fill in the blanks as he may choose, and to an unlimited

(a) Barber v, Richard, 20 L. J. Exch, 135 ; Collins v, Martin, 1 Bos. & Pul, 648.
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amount, and the party so eigning is liable upon the
note or bill so filled up, in the hands of a bona fide
holder for value, no matter upon what private under-
standing or terms the blank was signed or parted with.
If the authority to fill up the blank is conditional or
limited, the person signing must, in order to exempt
himself from liability, prove the existence of the
condition or limitation, and that the person taking the
note had knowledge of its violation. It is immaterial
that the person signing the note is defrauded; if the
holder has given value, the only thing that will affect
his claim is a knowledge of the fraud. (a)

It is no objection to the validity of a note that at the
time it was indorsed to the plaintifts it had not in fact
been signed by the maker; the subsequent filling up
of the maker’s name, or of the amount, or of the
payee’s name, will be treated as if made before the
indorsement. (b)

‘Where the indorser places his name upon a note
while it is in blank, there being no maker’s name
attached to it, nor any sum of money nor payee
expressed in it, and it appears that the name of the
maker was afterwards signed without authority, the
indorsee suing upon such a note must show himself a
bona fide holder for value, and the usual presumption
in the first instance, that value has been paid to him as
an indorser, will not be entertained. (c)

By the Civil Code of Lower Canada, Art. 2285,
when a bill or note contains the words “value received,”
value for the amount of it is presumed to have been
received upon the instrument and upon the indorse-
ments thereon. The omission of these words does not
render the instrument invalid.

(a) McInues v. Milton, 30 Q. B

(b) Rossin v. McCarty, 7 Q.

2 489 ; see also Sanford v. Ross, 6, 0. S, 104.
{¢) Hanscome v. Cotton, 156 Q

. U. C.
U. C. 100.
B. U.C 42,
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When a transferee takes by indorsement an unac-
cepted bill, with notice that the acceptance has been
refused, he takes it solely on the credit of the indorser,
go that, if the indorser cannot sue the drawer, neither
can the indorsee. As, for instance, if the drawer,
owing money to A, were to draw upon a third party a
bill payable ““to A or order,” and were afterwards to
pay the money to A, and caution the drawee not to
accept, and A were then, instead of returning the draft,
to present it to the drawee for acceptance, and upon his
refusal were to indorse the draft to B with notice of
such refusal, and suppose then B were to sue the drawer
upon his dishonored draft, the drawer might success-
fully defend the action on the ground that A, who
indorsed the draft, could not have recovered on it, and
that the plaintiff took it with notice of non-accept-
ance. (@)

But if the transferee have no such notice, he may

gue the other parties to the bill, although his transferor
could not. (b)

The same principle is applied in the case of a bill
being transferred overdue; for such a bill is said to
“come disgraced to the indorsee,” who takes it at his
peril, and *subject to all the equities with which it may
be encumbered.”

For instance, suppose a bill, drawn on a person for
a gaming debt, and accepted, were endorsed by the
drawer, when overdue, to an innocent indorsee for value,
the latter could not recover against the acceptor; for
the indorsee took the bill under circumstances of sus-
picion, and solely on the credit of his indorser.

But, if the same bill were indorsed in the same
way before it became due, the indorsee could have

(a) See Crossley v. Ham, 13 East, 408.
(b) U'Keefe v, Dunn, 6 Taunt. 305,
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recovered against the acceptor, as well as against the
sperson from whom he took the bill.

The above is a case where the person who indorsed
the bill overdue could not himself recover upon it, but
if the indorser be able to sue upon the bill, so can his
indorsee. As if, for instance, in the above case the
drawer had indorsed the bill to an innocent indorsee
for value before it was due, and then the indorsee had
indorsed to another afler due, the latter could recover.(a)

‘Where a bill or note is indorsed, after it becomes
due, to a person who takes it with full notice that the
indorser has no right to transfer it, and that the indorse-
ment is in direct violation of the trust on which the
indorser held the hill, the person to whom it is indorsed
cannot recover on it. In general, a person taking a bill
or note after it becomes due, takes it subject to all the
equities with which it is encumbered in the hands of
theperson from whom heobtains it. A valid agreement
to give time to the maker is an equity which attaches
to the Dbill, as against a person taking it after maturity,
and where such agreement is made after the note comes
due, by the holder for valuable consideration, a
person afterwards taking the bill is bound by the
agreement (b) and cannot bring an action upon the bill
uantil the expiry of the time given. But the indorsee
of an overdue bill takes it subject only to such
equities as attach to the bill itself in the hands of the
holder when it fell due, and such indorser would not
be affected by a collateral matter like a set-off which
the acceptor might have against the person transferring
the bill. (¢)

By the Civil Code of Lower Canada, Art. 2287, if
the bill or note is transferred by endorsement before it

(a) Chalmers v. Lanion, * Camp. 383.

(b) Britton v, Fisher, 26 y. B. U. C 338,
(¢) Sce alsc Wood v, Ross, 8 U. P, U. C. 209,
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EQUITIES ATTACHING TO OVERDUE NOTE. 65

becomes due, the holder acquires a perfect title, free
from 2ll liabilities and objections which any parties
may have had against it in the hands of the indorser;
if transierred after it becomes due, the bill or note
is subject to such liabilities and objections in the same
manner as if it were in the hands of the previous
holder.

‘Where a person takes a note by indorsement, after
it becomes due, with notice that it was originally an
accommodation note, he takes it subject to all its
equities, and though he gives value for the note, he will
not be entitled to recover upon it if there was an agree-
ment between the maker and indorser of the note that
it should not be negotiated after it became due. In
other words, an agreement restraining the negotiability
of the note, after maturity, is one of the equities which
will invalidate the title of an indorsee for value, though
he had no notice of such an agreement when his title
accrued. (a)

But it seems, unless there is such an agreement, the
oridinal absence of consideration, such as arises in the
case of aceommodation acceptances, will not defeat the
title of an indorsee for value of an overdue bill or note,
although the indorsee had notice of the fact when he
took the bill. ()

The equity attaching to a bill or note must form part
of the original consideration for which it was given, and
arise between the original parties thereto, at the time
the bill or note is made. Thus where a bank took a
note after it was due, as collateral security to a note
discounted by them for the holder of the first note, and
the discounted note was paid; it was held the maker
of the collateral - te could not, in an action brought

{0) Grant v. Winstanley, 21 C. P. U, C. 257.
(b) Ib, 261; Sturtevant v. Ford, 4 M. & G, 101,

bl
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on it by the bank, set up that the bank had been paid
the full amount of the discount. (a)

‘Where a note is made without value or consideration,
for the accommodation of the payee, to enable him to
raise money thereon, and the note is, after maturity,
paid by the payee, it will be wholly extinguished, and
cannot afterwards be negotiated to the prejudice of the
maker, for payment is one of the equities which attach
to an accommodation note after it is due. (b)

‘Where an agent of the holder disposes of a promis-
sory note, overdue, without authority, though for good
consideration, the person taking from him obtains no
title as against his principal; and an agent whe exceeds
his authority in negotiating a bill, cannot in any case
convey a title to it if overdue at the time, and a party
who takes a bill from an agent under such circum-
stances that his title is affected by the wrongful act of
the agent, is liable to refund to the principal money
which he may receive in discharge of the bill from the
previous parties. (¢)

Where the holder is a mere agent, and takds it
when overdue, the maker may avail himself of all
defences which he would have against the owner of
the note. ()

It is no defence to an action by indorsee against the
maker of a note, that a prior indorsee, while the holder,
and before the plaintiff took it, recovered a judgment
against the defendant and payee, and that the note was
indorsed to the plaintiff when it was overdue. (e)

If a promissory note is indorsed over as a security for
advances only, the holder is subject to the same equities
as the payee. (f)

(a) Canadian B C. v. Ross 2°C. P. U C. 407.

(b) Pyper v. McKay, 16 C. P. 1. C. 6

(c) West v. *McInnes, 23 Q. B U. C

(d) Brooks v. Clezg, 12 L, C. R. 46

(¢) McLennan v. McMonies, 23 Q. B U.C.1

(f) Estabrooke v. McKenzie, C. M's, 69 Stc\cns Digest N. B. Reports 78.

57 ; Lee v. Zagury, 8 Taunt, 114,
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PAYMENT AT MATURITY. 67

An indorser of a promissory note cannot pay the amount
of a judgment obtained thereon against a previous in-
dorser, and enforce it for his own benefit. (a)

When once paid at maturity by the acceptor or maker,
bills and notes are extinguished and cannot again be
negotiated ; but if paid before maturity, they will st:ll be
good in the hands of a bona fide indorsee for value, who
has taken them without notice of their having been paid.

A bill or note which is paid at maturity by or on
behalf of the party primarily liable thereon, is for all pur-
poses satisfied and discharged as a bill or note. The
giving of a renewal note at maturity operates as a pay-
ment which extinguishes the original note, and the lia-
bility on the original note will not revive on the dishonor
of the renewal bill. Where an overdue note has been
retired by the substitution of a renewal note, the original
note is so far cancelled that it cannot be put in circulation
again, even by the payee, who has taken up the renewal
note out of his own funds. ()

But until a note or bill has been paid by the person
originally liable upon it, it continues te be negotiable
ad infinitum, so that the right of action which the holder
for value must necessarily have against him may be trans-
ferred from one to another, notwithstanding some one
of the latter parties to the note or bill may have paid it
in his own discharge ; therefore a second accommodation
indorser who has paid a promissory note after its becom-
ing due msy sue the maker or any prior party. (c)

The only exception to this rule is in the case of an
accommodation note which has been paid by the drawer
at maturity ; such note cannot be re-issued. (d) In all
other cases the drawer or indorser who has taken up a
dishonored bill at maturity can, instead of himself suing

(a) Carr v. Coulter, 2 P. R. U. C. 317,
(b) Cuvillier v, Fraser, 5 Q. B. U. C. 162,
(c) Breeza v. Baldwin, 5 O S, 444,

(d) Lazarus v, Cowie, 3 Q. B. 464,
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the acceptor, indorse the bill to another person, who will
have that right.

When the acceptor or maker has made a partial pay-
ment at maturity, the balance only can be recovered by
the holder.

The holder of a note, on which part of the considera-
tion has been paid, can only indorse for the whole of the
balance.

When a bill is transferred for part only of the sum
due upon it, if this fact appears on the bill itself, the
indorsee must sue in the name of the person who trans-
ferred to him ; but if the indorsement do not mention the
fact, and there be no memorandum of it on the bill, the
indorsee can sue and recover in his own name the whole
amount of the bill, and will be a trustee of the surpius
for hig transferor.

After taking a release of the bill, or after bringing an
action on the bill, the holder cannot indorse so as to con-
fer a title on any one who knows of the release or the
action, as the case may be.

By indorsing a bill, the indorser admits the genuine-
ness of the signatures of all prior parties; and in an
action by an indorsee against his immediate indorser the
latter cannot set up that the names of the prior parties
are forged. (a)

The indorsee of a note cannot deny the title of his
immediate indorser; and where the first and second
indorsers of a note are sued thereon, the latter cannot set
up as a defence that the first did not indorse the r:ote as
alleged. ()

An indorser of a note undertakes that he has a gool
right to transfer it to the immediate indorsece. When a
note is made to two persons jointly, who are not part-

(a) Eastwood v. Westley, (i 0 8. 55; See also McLeod v. Carman, 1 Hannay, 592;

Ross v. Dixil, 7Q. B. U.C. 4
(b) Griffin v. lmtumr 13Q. B U.C. 187.
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INDORSEMENT BY PARTNEKS, 69

o will ners, both must indorse, unless one has authority to
write the other’s name; and one of them cannot in his
own name alone, without the authority of the other, con-
vey a title by indorsement. But any person who, after
such indorsement, puts his name on the-note, will be
e liable to an action, at the suit of his indorsee, for as
»f the against the latter he would be estopped from disputing the
validity of the previous assignment to him. But in such
b a case as the above, the makers might take advantage of
PR the defect in the indorsee’s title, if an action were brought
s against them. (a)
Eotha One partner of a firm of attorneys and solicitors has no
1, the authority to use the name of another in indorsing notes.
whale In an action against B & S, a firm of solicitors, on pro-
rpius missory notes endorsed by B, in the name of the firm, it
was proved that on other occasions S had indorsed in
ag an . the same manner, and as the witness believed, with B’s
el knowledge ; but it did not appear what the consideration
sk was for the indorsement sued oh, or that S knew of it.
This was held sufficient evidence to go to the jury of a
; mutual authority ; and a verdict having been found for
::n:;; the plaintiff, the Court refused to interfere. (b)

i thé One of several executors can indorse a note payable to

pay-
ed by

ey their testator. (¢)

An executor or administrator may indorse and transfer
£ kis bills and notes, though the parties indebted upon them
el at the time of the testator's or intestate’s death resided
It 86t out of the jurisdiction ffom which the administration

emanated. (d)

Where a note is made by a resident of Canada, payable
to A or order, who dies in the United States, having the
note there in his possession, his administrators appointed
there may indorse, and transfer the property in the note,

te as

gool
en a
part-
(e) Thurgar v. Clarke, 2 Kerr 870
(4) Workman v. McKinstry, 21 Q. 3. U, C. 623.

¥, 5923 (¢) Almon v. Cock, 2 Thomeon 265.
(d) Wright v. Meriam, 6 O. 8. 463,
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so as to enable the indorsee to sue upon it in his own
name in this country, without their taking out letters of
administration here ; but if the administrators appointed
by the foreign court desired themselves to sue on the note
in this country, as representatives of the payee, they
would have to shew administration granted to them by
the proper authority in this Province. ()

The acceptor or maker cannot be called upon to pay
any person who does not appear on the face of the bill
entitled to the money; and where a bill is made payable to
A or order, though the beneficial interestis in B, the right
to transfer, and to sue upon the bill, is in A alone. (b)

The indorser, like the drawer of a bill of exchange, is
liable to the holder the moment the drawee has refused
acceptance ; and the holder is not forced to wait until the
bill has been presented for non-payment. (c)

By the Civil Code of Lower Canada, art. 2298, when-
ever acceptance of a bill of exchange is refused by the

drawee, the bill may be forthwith protested for non-
acceptance ; and after due notice of such protest to the
parties liable upon it, the holder may demand immediate
payment of it from such parties, in the same manner as
it the bill had become due, and had been protested for
non-payment.

The words, “I guarantee the payment of the within,”
written upon the back of a promissory note, over the
signature of the payee, may be treated as an endorse-
ment of the note, and not as & guarantee or collateral
agreement for its payment. (d)

This case would seem to be overruled by that of Palmer
v. Baker, where such a memorandum was treated as a
guarantee. (€)

(a) Hard v. Palmer, 20 Q. B. U C. 2

(») Bank U. C. v. Ruttan, 22 Q. B. U c. 451 ; see also Corporation County Perth v.
McGregor, 21 Q. B. U.C. 45

(¢) Ross v, Dixil, 7 Q. B. U. C. 414.

(d) Walker v, ORellI) 7 U.C. L. J. 300,

(¢) 23 C. P. U. C. 302,
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talas A promissory note payable to the order of an Insurance
ters of Company, and given in payment of a premium of insur-
winted ance, is negotiable. A memorandum at the foot of the
(8% ots note, indicating its consideration, does not limit its
,, they negotiability. The indorsement of such a note by the
em by : secretary of the company, in that capacity, is sufficient

to pass the title to the note to the plaintiffs, an implied
0 pay authori!:y in him. to do so having been shewn by proof of
he bill the ordinary business of the company, that the directors
alile b ha.d' effected the arrangement with the plaintiffs, of
Enfole which the transfer of the note formed part, and that
([5 the company had received the consideration of such
; transfer. (a)
]éile?l A billet promissoire en brevet, executed in notarial
til the form before two notaries, without signature or mark,
(the defendant being unable to write,) payable to a party
or his order, is negotnble by indorsement in the or dlnary
way. (b)
When a note is made payable to A B, or order, the
latter must indorse the note before he can maintain an
action against another person as indorser. (c)

when-
by the
r non-
to the
ediate

S 6Pk And where a note is made payable to B, or order,

ed for and indorsed only by C in blank, B cannot sue C as
maker of the note. (d)

ithin,” When a man makes a note payable to his own order,

er the and indorses it, the note becomes a note payable to
dorse- bearer, but not to any particular person ; and though any

lateral holder of such a note may sue the indorsee thereon, he
should not, in his declaration, describe the note as pay-
’almer able to himself or bearer. (e)

lasa () Wood v. Shaw. 3L. C. J. 169.

; Morrin v. Deslauners, 3L.C J 55
Moffatt v. Rees, 15 Q. B. U. C.
d) Wilcocks v. Tinning 7 Q B U C 372 following Thew v. Adams, 6 O. S. 60.
(¢) Burns v, Harper, 6 Q. B, U. C.



CHAPTER V.

OF PAYMENT, SATISFACTION, EXTINGUISHMENT AND .
SUSPENSION.

The holder of & bill or note may, if payment be refused
by the acceptor or maker on presentment, immediately
give notice of dishonor to all or any of the earlier parties
to the instrument. (a)

But the maker or acceptor has the whole of the day of
the presentront in which to pay, and if he pay on that
day, though after a refusal, the payment is good, and the
notice of dishonor, if given, falls to the ground. ()

No payment will discharge the maker or acceptor,
unless it be made to the true holder. For instance, if the
drawer have indorsed an accepted bill to his bankers,
who give him credit for it, and the acceptor at maturity
pay to the drawer, the acceptor is liable to be sued by
the bankers and may have to pay over again. (r)

If the bill or note be not payable to bearer, that is, if
it has required indorsement to make it the property of
the holder, the acceptor or maker should be satisfied, on
paying the money on presentment, that the indorsement
is genuine ; for if it be forged or made by an unauthor-
ized person, the payment will be no discharge, and the
money may have to be paid over again.

(a) Ex parte Moline, 1 Rose 303.

() Hartley v. Case, 1 C. & P, 555,
(c) See Field v, Carr, 6 Bing. 18.
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PAYMENT, 73

To the rule that no payment, save to the true holder,
will operate as a discharge, there is an exception in favor
of bills or notes made or become payable to bearer. Not
only does a person who has taken such instruments bona
Jide and for value from one who has found or stolen them,
acquire a title to them so as to be able to recover on them,
but a payment made bona fide and without negligence, even
to the finder or the thief, will discharge the party paying,
though the finder or the thief could not recover on the
instrument in a court of law. (a)

But where a note is payable to bearer, and before it
becomes due, the plaintift, for a valuable consideration, de-
livers ii to certain persons, unknown to the maker, who
lose the note, and the same then comes into the hands of
the plaintiff by finding, and not by assignment or delivery
for consideration, and the persons who lost the note are
entitled to it, the plaintiff cannot recover thereon. (b)

If a bill be paid by the drawer, the holder may still, at
the drawer’s request, sue the acceptor on it, and thus re-
imburse the drawer, or the drawer may himself sue the
acceptor. If the holder sue Le will be a trustee for the
drawer of the amount recovered from the acceptor. This
rule arises from the acceptor being the person primarily
liable, and, th.refore, does not apply to accommodation
bills, in which, as we have seen, the drawer is usually the
person primarily liable. Payment by the drawer, there-
fore, of such bills is a complete discharge of the bill. ()

By article 2,318 of the Civil Code of Lower Canada,
payment by the drawer of an unaccepted bill finally dis-
charges it. If it be accepted he is entitled to recover from
the acceptor, unless the acceptance is for his accommoda-
tion. And by article 2,312 the obligation of the acceptor
to pay the bill is primary and unconditional, and legal

@) Byles on Bills, 9th edition, 213.
) Wanzer v. Storkenburgh, 13 Q. B. U.C. 184.
¢) Lazarus v. Cowle, 8 Q. B. ¢59.
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payment by him discharges the bill with respect to all
the parties, unless he is an acceptor for honor, in which

case he is substituted in the place of the party for whose
honor he accepts, and has his recourse against such party
also. In Ontario and the other Provinces of the Dominion
the undertaking of the acceptor for honor is not an abso-
lute engagement to pay at all events, but only a collateral
conditional engagement to pay if the drawee do not, and
notice of dishonor must be given to the acceptor for
honor on non-payment by the drawee at maturity. (a)

A bill may be paid at maturity by the drawer or in-
dorser, in which case the person paying has his remedy
intact upon the bill. This is called refiring a bill or note,
a word sometimes improperly applied to a payment by the
aceeptor.

On this point article 2,314 of the Civil Code of Lower
Canada provides that payment by an indorser entitles
him to recover from the acceptor and drawer, and all the
indorsers prior to himself, saving the rights of the ac-
ceptor for his accommodation. This is also the law in the
other Provinces.

The retirement of a note by a prior indorser, before it
comes due, does not discharge a subsequent indorser, as
against a holder for value, if there was no real payment,
but a mere exchange of securities with express reservation
of the liability of the parties to the note. (b)

It may sometimes be a question whether an indorser
paying a bill does so as the agent of the acceptor, or for
the purpose of retiring the bill.

A payment by a stranger, as for instance, a friend of
the acceptor or maker, need not necessarily be a payment
by the acceptor, so as to put an end to the bill.

Though a bill is discharged when paid at maturity by
the acceptor or maker, yet it may be paid any number of

(a) Hoare v. Cazenove, 16 East 391.
() Bull v, Cuvillier, 5 L. C. J. 127,
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NOTE PAYABLE ON DEMAND, 75

times before it is due, and may be circulated anew be-
tween each payment. For example, the acceptor or maker
of a bill or note, made or become payable to bearer, and
not yet due, may pay the present holder, and straightway,
for a consideration, give the instrument to another. Or if
a bill payable to bearer be paid by the acceptor before
it is due, and, instead of being destroyed, get lost, and
the person finding it give it to a bona fide holder for
value, such last-mentioned holder may recover on it at
maturity.

A bill or note payable on demand can never be pre-
maturely paid, and, therefore, a payment on demand of
such a bill will be a defence even against an indorsee for
value without notice of the payment, for such bills are
prevented by statute from circulating again.

‘When the note is payable on demand it cannot be as-
certained, from inspection of the note, when it became
due, and such a note is not considered as overdue unless
there be some evidence of payment having been refused ;
but it would seem that if payment has been demanded
and refused, or if the note has actually been paid before
it comes into the hands of the holder, the latter will
have mno better title than the person from whom he ob-
tains it.  If, therefore, a note payable on demand has been
paid, or if payment has been demanded before it reaches
the holder, the latter cannot recover, even if he is an
indorsee for value, without notice of the payment. ()

A note payable on demand was indorsed to the plaintift
as security for a liability he had incurred for the payee;
the maker afterwards paid the amount of the note to the
payee, and the Court held that the note not having been
absolutely transferred to the plaintiff, he stood in the
same position as the payee, and could not recover. (b)

Payment may be made in money or by means of any

(a) Dougan v. Smlll’ 2 Kerr 89.
(b) Estabrooks v. M‘Kensie, Hil. T. 1827 ; Steven's Digest, N. B. Reports 65.
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76 LAW OF BILLS AND NOTES.

other consideration. Payment of a smaller sum can never
be a satisfaction of a larger sum. (a)

By article 2,318, payment of a bi.l or note must include
the full amount of it, with interest from tne iast day of
grace, and all expenses of noting, protest and notices
legally incurred upon it, with the damage prescribed by
law. If it be made by a cheque, as is often the case, and
the bill be given up to the acceptor, and the cheque be
dishonored, the drawer and indorsers will be discharged ;
for they, when they pay, have a right to have the bill
given up to them, and, if the acceptor has the bill, this is
impossible. ()

It has been held, nevertheless, that an agent, unless
ordered to the contrary, is justified in giving up the bill
on receipt of a cheque. (¢)

The same result would probably be considered to arise
if the payment were made in bank notes, and the banker
were to fail. (d)

When a man is sued upon a bill or note, and he pro-
duces a cheque for the amount of the bill or note drawn
by him, and which has passed through his banker’s hands,
and bears the plaintiff’s name at the back, this raises a
presumption of payment, unless there have been so many
dealings between the parties that it is impossible to say.
to which the cheque in question relates. (e)

It may be observed that upon payment of a note the
holder must deliver it up to the person paying. This
delivery is of great importance when a bill is paid before
maturity, for, as we have already seen, a note may be
negotiated after payment, unless it is paid at maturity by
or on behalf of the party primarily liable thereon. The
delivery is also of importance where the payment is not
made to the true holder. ;

a) See Fitch v. Sutton, 5 East 230,

B . e 6% 104

Vernon v. Bouverie, 2 Show. 296,
¢) Egg v. Barnett, 3 Elp 106 ; Aubert v. Walsh, 4 Taunt. 208.
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An action lies by the makers of a note against the
executors of the payee to get possession of the note paid
by one of them in part to the payee during his life and
partly to his executors. (@)

The Con. Stat. of the Province of Quebec c. 64 s. 6,
enacts that three days of grace and no more after the day
when a bill or note becomes due and payable, or after
the day when the bill is presented to the drawee thereof,
if drawn at sight, shall be allowed for the payment
thereof, and shall be reckoned to expire in the afternoon
of the third day of said days of grace. Three days of
grace are also allowed in Ontario, Nova Scotia and New
Brunswick, and they are reckoned exclusive of the day on
which the bill or note falls due, and inclasive of the last
day of grace. In this respect the law is the same in all the
Provinces, and if a note is dated January 10th, 1874, and
is payable three months after date, the last day of grace
would be the 13th of April, 1874. Days of grace are
allowed for the payment of all bills and notes except those
payable on demand. (b)

As a cheque is in fact an inland bill payable on
demand, days of grace are not allowed on cheques. On
this point article 2350 of the Civil Code of Lower Canada,
provides that cheques are payable on presentment without
days of grace. (c)

The Statute of Canada, 35 Vie, ¢. 8 s. 8 ss. 8, which
applies to the Provinces of Ontario, Quebec, Nova Scotia
and New Brunswick, provides with regard to bills of
exchange and promissory notes, whenever the last day of
grace falls on a legal holiday or non-juridical day in the
Province where any such bill or note is payable, then the
day next following not being a legal holiday, or non-
Juridical day in such Province, shall be the last day of
grace as to such bill or note.

(n) Carden v. Finley, 10 L. C. R. 255.
(2) Brown v. Harraden, 4 T. R.148; Orridge v, Sherhorne, 11 M, & W. 374 ; Byles on

Bills 201 ; see art. 2347, Civil Code of Quebee.
(¢) Bee, also, Con, Stat. L. C, c. 64, 9. 6 58. 2.
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Section 8 of the Statute provides that in all matters
relating to bills of exchange and promissory notes, the
following and no others shall be observed as legal holi-
days, or non-juridical days, that is to say:

1. In the Provinces of Ontario, New Brunswick and
Nova Scotia,—

Sundays.

New Vear’s Day.

Good Friday.

Christmas-Day.

The birthday (or the day fixed by proclamation for the
celebration of the birthday) of the reigning Sovereign.

Any day appointed by proclamation for a public
holiday, or for a general fast, or a general thanksgiving
throughout the Dominion, and the day next following
New-Year’s-Day, and Christmas Day, when these days
respectively fall on Sunday.

Axnd in the Province of Quebec the same days shall be
observed as legal holidays, with the addition of—

The Epiphany.

The Annunciation.

The Ascension.

Corpus Christi.

St. Peter’s and St. Paul’s Day.

All Saint’s Day.

Conception Day.

2. And in any one of the said provinces of the
Dominion any day appointed by proclamation of the
Lieutenant Governor of such province fur a public holiday
or for a fast or thanksgiving within the same.

An action cannot be commenced on a note before the
expiry of the three days of grace, and when there is no
intimation to the contrary, the inference is that the note
was dated on the day when it was made. When a note is
payable at a certain time after the date thereof, it would
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seem that the date, irrespective of the time ‘of making,
must determine the time of bringing the action. (a)

Section 15 of the Con. Stat. of Ontario, chap. 42, pro-
vides that all protests of inland or foreign bills of
exchange or promissory notes for dishonor, either by non-
acceptance or non-payment, may be made on the day of
such dishonor at any time after non-acceptance or in case
of non-payment at any time, after the hour of three o’clock
in the afternoon. When an indorsee of a note payable at
a bank took it up there after three o'clock on the last
day of grace it was held that an arrest of the party liable
thereon on the same day at five o’clock was not too soon.
It would seem from this case that under the clause of the
statute just cited when a note is payable at a bank it
may be sued at any time after three o’clock on the last
day of grace. (b)

The Statute of Canada 35 Vic. c. 10, has defined the
law as to the time when a note is payable when it falls
due in a month not having as many days as are set forth
in the date of the note. The statute provides that every
bill of exchange or promissory note which is made pay-
able at a month or months from and after the date thereof,
becomes due and payable on the same numbered day of
the month in which it is made payable, as the day on
which it is dated, unless there is no such day in the
month in which it is made payable, and in such case it
becomes due and payable on the last day of that month
with the addition in all cases of the days of grace allowed
by law. For instance, a note dated the 10th of January,
payable at one month, or at three months after date,
would become due on the 10th of February or April re-
spectively, and the last day of grace would be the 13th of
each month in each case. But suppose the note dated on
the 30th or 31st of a month, and that there is not the

(a) Hill v. Lott, 13 Q. B. U. 0. 463.
®) l‘iqclah- v. Robson, 16 Q. B. U. C. 211.
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same number of days in the month in which the note is
payable, then the note would be payable on the last day
of such month, and the last day of grace would be the
third day of the succeeding month. To illustrate the
operation of the statute, suppose a note dated on the 31st
of January, 1874, at one month, the note would fall due
on the 28th day of February, 1874, and the last day of
grace would be the 3rd of March, 1874. The month or
months during which the bill has to run are computed
according to the calendar during the currency of the note,
and when a note is made at one or more months after
date, each month which elapses from the date, whether it
is long or short, is held to be one of the months during
which the bill has to run. This is in accordance with
the interpretation of the word month given in “ the Inter-
pretation Act, 31 Vic. c. 1 s. 7, fourteenthly,” where the
word month is declared to mean a calendar month. The
35 Vic. ¢. 10 just cited, does not apply when the note is
payable at any number of days after date. Insuch a case
the time is computed according to the days, without
reference to the months, and the day on which the note is
made is excluded in the computation. Thus, a note made
on the 1st of May, at sixty days, falls due on the 30th of
June; so a note dated on the 1st February, at thirty days,
would fall due on the 8rd of March, treating February
as having twenty-eight days, and the last day of grace
would be the sixth of March. .

Though a note has some time to run at the time of in-
solvency of the makers, yet such insolvency, and the
making of an assignment will render the note immediately
exigible, and a claim may be filed in respect of it. Where
an assignment in Ontario and the payment of a composi-
tion by the makers was proved, it was held that a note
not due by its terms might be recovered on in the Pro-
vince of Quebec. (a)

(a) Lovell v, Meikle, 2 L. C. J. €9.
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Where no time of payment is specified in a promissory
note it is payable on demand, and where such a note is
payable with interest, on demand, it is in the nature of a
continuing security, and does not become overdue by mere
lupse of time, without demand of payment having been
actually made. A letter written by the attorney of the
indorsee to the maker, stating that the note in question,
together with other notes, had been placed in his hands
for collection, and requiring him to pay the interest and
give new security for the principal, is not such a present-
ment of the note and demand of payment as would
authorize the holder to treat the note as dishonorved and
at once resort to the indorser. ()

A promissory note payable on demand is due from the
day of its date and the Statute of Limitations runs
against it from that time, and an action will lie on it
without any previous demand, the only result being the
costs. (b)

After a lapse of twenty years a promissory note pay-
able on demand is presumed to have been paid. (¢)

It seems that it is not absolutely necessary that the
money payable by the note should be that current in the
place of payment, or where the bill is drawn. Provided
the note be for the payment of a sum certain in money,
it is wholly immaterial in the money or currency of what
country it is made payable, and a note made in the Pro-
vince of New Brunswick payable there in United States’
currency is a promissory note and may be recovered on as
such. (d)

A note made in Canada,payable at a place in the United
States, but not otherwise or elsewhere, is payable gener-
ally, and the law and currency of the place where it is
made must govern. Such a note therefore would be pay-

(a) Thorne v. Scovell, 2 Kerr 557 ; see nlso art. 2,283 of the Civil Code of Quebec.
(b) Laroque v. Andres, 2 L. C. R. 83

(¢) Duffield v. Creed, 5 Esp, 52,
{d) St. Stephen B, Hy Co. v. Bla.ck 2 Hannay 139,
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able in Canada funds; but if the note were payable in
the United States the maker would not be bound to pay
more than an amount equal to the foreign currency at
maturity. (@)

Where a defendant sued on a note made in the United
States, and payable on demand to a citizen of that
country, tendered, after action brought, an amount in
Canadian currency, equal, at the then current rate of ex-
change, to the amount of the note in American currency,
with costs, judgment was, nevertheless, given for the
amount of the note in Canadian currency, with costs. (b)

A note made and dated at Malone, New York, between
American citizens, but payable to bearer, and held by a
Canadian, must be paid in Canadian currency if sued
here. (¢)

The maker of a note or bon made in the United States,
payable on demand, but without any place of payment
being specified, if sued in Canada will be condemned to
pay the full amount of the bon in Canadian currency. (d)

The fact that an indorser’s name is erased or can-
celled raises an inference that the note has been paid
by him, and where an indorsee suing on a note pro-
duces it at the trial from his own custody, with an in-
dorsement thereon which has been cancelled, not as if
by any accident, but in the most unequivocal manner,
some explanation must be given to the jury for reject-
ing the inference that the note has been satisfied by the
indorser whose name is thus cancelled. (e)

As to the appropriation of payments where there may
be current accounts or several debts owing by one party
to another, the rule is that the party paying may at the
time of payment apply the money to the satistaction of

@) Hooker v. Leslie, 27 Q. B, U. C. 295.

(3) Daly v. Graham, 15 L., C. R. 137,

¢) M‘Coy v. Dineen, 8 L. C. J. 339,
Dnl{ v. Graham, 8 L. C. J. 340.

¢) Peel v. Kingsmill, 7 Q. B, U. C., 864.
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any debt he choeses; and if no choice is made by the
debtor, then the creditor may decide to which debt the
money shall be applied. When there is an account
current and the party paying is silent, it is presumed
that he intends the payment to apply to the earlier
items. (@)

‘Where the debts are distinct, the creditor may, in the
absence of any appropriation by the debtor, appropriate
the payment to any debt he pleases, but he will be
bound by any communication he may have made to the
debtor of the way the payment is appropriated. (b)

The same rules apply to a payment by a third party.
But where a third party pays money to the creditor for
the debtor, the creditor cannot appropriate thg payment
to a particular debt without the consent of the person
paying. :

From these rules it will be understood that if A be
liable to B upon three bills of $100 each, and pay him
$100 without saying for which bill the payment is meant,
B may wait to appropriate the payment till such time
as he sues upon the other Lills. It might be a matter
of great advantage to him to be able to exercise this
power, because he has all the interv.ning time to see
which of the bills will be satistied by other parties.

‘Where the maker of a note delivered to the payee a
quantity of hay without making any specific appropria-
tion of the amount towards paying the note, and in a
subsequent demand of payment claimed no deduction
on account of the hay, it was held that the delivery of
the hay could not be considered as a payment on account
of the note, but was only a set off against the note. (c)

At common law if a negotiable bill or note was lost
or destroyed the owner could not recover, either on the

g:) Clayton’s Case, 1 Meriv. 604.

; Ib.; Bodenham v. Purchas, ‘2B, & Ald. 33 ; Simson v. Ingham, 2 B. & C. 65,
) Barlow v. Clark, 3 Kerr 486.
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Bill or on the consideration for which it was given, and
the debt was therefore discharged. But the drawer of
an inland bill was, by the Statute 9 & 10 Wm. 8,
chap. 17, s. 8, obliged to give another bill of the same
tenor as the one first given, the person to whom it was
delivered giving security, if demanded, to the drawer,
to indemnify him against all persons whatsoever in
case the bill alleged to be lost should be found ag:in.
And by the Con. Statutes of Ontario, chap. 42, s. 35 it
is provided that in case an action be founded upon a
lost bill of exchange or other negotiable instrument,
hen, upon an indemnity to the satisfaction of the Court
or a Judge, being given to the defendant against the
claims of any other person upon him in respect of such
instrumetit, the Court or a Judge may order that such
loss shall not.be set up as a defence in such action.

A similar provision is made by the Stat. 23 Viec.,
chap. 33, s. 8, in the Province of New Brunswick.

These statutes would seem to apply only when the
instrument is negotiable. If a non-negotiable note is
lost it is conceived that an action would lie either on
the Dbill or on the consideration. (a)

A person suing on a lost note, under the statutes,
should, before he commences his action, ténder an in-
demnity to the maker. If he neglects this it will be at
the risk of having to pay costs to the defendant. (b)

In the Province of Quebec, Art. 2316 of the Civil
Code, provides that payment of a lost bill of exchange
may be recovered, upon the holder making due proof
of the loss, and also, if the bill be negotiable, on giving
security to the parties liable according to the discretion
of the Court. In this Province theloss of a note sued
on is sufficiently proved by the oath of the plaintiff. (c)
(a) Wain v. Bailey, 10 A. & E. 616; Png}n’u Pnce, 16 M. & W. 243,

(6) Banque, J. C. v, bmmhnn.ﬁl‘ R
(c) Carden v. Reuter, 16 L. C. R. 237,
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, and And the plaintiff or payee may prove the making
rer of and loss of the note by parol evidence, after first mak-
n. 8, ing aftidavit himself of the loss. (a)

same If a ereditor take a bill or note payable at a future
t was day from his debtor, or from a third party for the debtor,
awer, the debt is not paid, but no action can be brought for
er in it till the bill or note is matured and dishonored.

gin, If the bill or note is paid, or if it is lost or dis-
83, it charged by the negligence of the creditor, the debt is
on a satistied. (b) If it is in the hands of the creditor over-
nent, due and dishonored, he has his remedy, either on the
Jourt bill or the original debt; and though he may have
t the parted with the bill, the creditor will, in case it be dis-
'SUUE honored, still have kis remedy for the original debt.

suc

We have spoken of the debt being discharged by the

A negligence of the creditor who has taken the bill; this

Vie., refers to the case where the debtor, giving the bill for

the debt, is drawer or indorser, and must have punctual
n the notice of dishonour. If the debtor were acceptor or
ote is maker ot a bill or note, he cannot be discharged by the
er on creditor’s negligence.

The law will be the same if the debtor request the
tutes, creditor to take a bill or note of a third person, and the
n in- bill or note is dishonored; the creditor may sue his

be at original debtor. The same where, not having the option
Q) of taking cash, he takes a bill of the debtor’s agent. (c)

Civil ‘We have seen that where a bill or note made or be.
1nge come payable to bearer, is given, though without in-

proof dorsement, for a pre-existing debt or past consideration
iving toa credltor who is entitled to money, the creditor may
retion still sue his debtor if the Lill is dishonored. But if

sued the payment of such a bill be made, not for a past debt,
ff. (c) but for an immediate consideration, such as the sale of

5 ;Clrdenv Reuter, 9 L. C. J. !I'l
b) Sibree v Tripp, 15M, &W. 2
h v, Pedder, 4 Camp, 257 ‘Robinson v, Read, 9 B. & C. 449.
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goods then and there, the seller is supposed to consent
to take the bill in exchange for the goods, and as he
has not insisted on indorsement, he cannot sue the
buyer if the bill turns out worthless, for the bill has
been simply exchanged, with all its faults, for the goods.

But a bill may, in the same way, by agreement be-
tweeun the parties, be taken, not only upon such a bar-
gain as that just mentioned, but for a pre-existing debt.
In fact, a debtor may, by express agreement with his
creditor, give him a bill payable to bearer without in-
dorsing it, so as to be at once, and whether eventually
paid or not, asatisfaction and payment of the debt.

But though, in the absence of an agreement, a cre-
ditor does not receive payment of a debt by simply
taking the bill or note of his debtor, yet if his debtor be
afirm, and he takes the separate note of one of the part-
ners, he will be taken to have discharged the firm, and
to rely solely upon the single partner, unless, of course,
there were an express agreement that the others should
remain liable. This is because, in the case of the bank-
ruptey of the firm, or the death of the partner, the cre-
ditor might be in a far better position than if he had
the whole firm as his debtors, and this advantage
amounts to a consideration.

‘Where a man has a lien on goods, and he takes a bill
or note for the debt, the lien on the goods ceases, and
he must give them up to the owner, unless there is an
express agreement for him to keep them.

There are other circumstances under which a bill or
note may be as much satisfied, and the remedies on it
extinguished, as by means of payment strictly so called.

Although, as we have seen, part payment by the
party owing a larger sum can never satisfy the whole
debt, yet such part payment, if accompanied by an act
done at the request of the creditor, will amount to such
a consideration, as is capable ot eflecting this object.
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If, for example, it be agreed between the acceptor and
the holder of a dishonored bill for $100, that the
acceptor shall pay 10 cents in satisfaction of the debt,
this consideration will be insufficient; whereas, if to
the payment of 10 cents it be agreed toadd the delivery
of a loaf of bread, the bill will be thereby discharged ;
and this may be done though an action has been
brought. This is called ¢ accord and satisfaction.”

Before maturity, a bill or note may be discharged
either by deed or by other writing, or by word of
mouth ; in cither case, without any consideration. If,
however, the bill or note should not be given up, or a
memorandum made on it, the holder may frustrate what
he has consented to do, by transferring the bill or note
to a bona fide holder for value, without notice.

After maturity a release (strictly so called) can only
be effected by deed, for which, however, there need be
no consideration, and this binds the releasor's trans-
ferees, who, though they have no notice of the release,
yet cannot recover on the bill; for the bill being over-
due, should put them on their enquiry.

A Dbill taken from one of two partners in his own
name, may be a satisfaction for a joint debt. (a)

Foregoing a defence to a suit may be a satisfaction
of a debt.

Taking a bill or note for a smaller sum may be a satis-
faction for a larger sum, for the negotiable quality of
the instrument confers an advantage, as does also the
more effectual remedy afforded by law upon such in-
struments.

If a creditor takes the bill or note of a third person
in satisfaction and discharge of a debt owing by another,
the debt will then be extinguished, and it will not re-
vive on the dishonor of the security ; but it is always

(a) Thompson v. Pacival, 5 B. & Ad. 925,
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a question for a jury, whether the instrument be so
taken, or merely by way of further security, or on
account. (@) .

A bill indorsed in blank to one of several acceptors,
and in his hands when due, can neither be sued on by
the holder, nor transferred by him so as to confer a
right against any of the acceptors. (b)

Whenever the acceptor or maker of a bill or note is
discharged, all the other parties are discharged, for the
surety is always discharged by the discharge of the
principal.

But there is no principle upon which, as a con-e-
quence of law, the satisfaction of a bill as between the
indorsee and drawer operates as a satistaction and dis-
charge in an action by the indorsee against the acceptor,
and such satisfaction will not avail between the indor-
see and acceptor without its being further shewn that
such satisfaction or payment was made on the acceptor’s
account, and that ho adopted it at the time of payment
or subseqently. (¢)

The taking ot a promissory note does not operate as
a novation, and will not extinguish the original debt
unless it be paid; and though an action on the note may
be barred by the Statute of Limitations, the pla ntiff
may sue on the original consideration, for the statute
does not apply in such case. (d)

Nor will the taking of a bill or note amount to a satis-
faction of the debt for which it is given if it is void in
its inception, or is destroyed, or the circumstances are
such that the person giving it can'never be liable upon
it. Thus, where A was indebted to B, and drew his
bill of exchange on C, and delivered it to B on account
of the debt, but the bill and also the drawee perished at

(@) Sard v. Rhodes, 1 M. & W, 153 ; Hardman v. Bellhouse, 9 M. & W. 596,
Steele v. Harmer, 14 M. & W. 831,

z Bank.of Monireal v Armour, 9 C, P, U, C. 401,
Brandoin v. Dalmasse, 7 L. C. R. 47,
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be so sea before its acceptance, the drawer was held liable on

or on the original consideration. («)
A mere statement by the holder of a note, that he
ptors, would accept an order for the amount thereof, will not

m by amount to a satisfaction of the note where there is no

fer a acceptance in writing,and the note is not given up, and
the order iz obtained again some months after by the

te is person presenting it. (b)

ir the ‘When the holder of a bill snes the drawer, acceptor,

f the and subsequent indorsersin one action,and the indorsers
appear, but the drawer and acceptor do not appear, and
on-e- thereupon the plaintiff signs jundgment against them,

n the and abandons the action against the indorsers, but the
1 dis- latter do not sign judgment of non pros, nor is any dis-
ptor, continuance entered as to them, this will be no bar to
idor- a subsequent action against the indorsers. (¢)

that Issuing execution against either the body or gnods of

itor's one party does not discharge the others; but discharg-
nent ing a party whose body has been taken in execution

will operate as a discharge to all those paties to the

te as instru:nent who stand as his sureties. Waiving the
debt right of taking his goods in execution will not have the
may same effect. («)

ntiff Judgment recovered on a bill or note is an extin-

‘tute guishment of the original debt as between the plaintiff
and defendant ; but it alone without actual satistaction
atis- is no extinguishment as between the plaintift and other

d in parties not jointly liable with the original defendant,
are whether those parties be prior or subsequent to the
ipon defendant; (e) nor is it an extinguishment as between
* his a party prior to the plaintiff, to whom the plaintiff,
yunt after the judgment, returns the bill nud the defen-
d at dant. (7)

ga) Boyd v. McLauchlan, 1 Kerr!

b) \Mlliunlv Marshall, ’20 Q. B, U. C. 230,
Bunk U, lenullLPUO

) Bayley, 335 ; Claxton v, Swift. 2 Show

g] See Hl)llmgv Mulhﬂl 2W, Kl 1236 olov Ford, 2 Chit. 125,
O
) Tarleton v, Allhuun, 2 Ad. & E. 32,
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‘Where several persons are liable as joint makers of
a promissory note, the recovery of a judgment againat
any one of them will operate as a merger of the right
of action against all, and the holder cannot afterwards
proceed in an action for the amount of the bill against
the other joint makers. (a)

‘Where the holder of a note brings a suit against the
payee and indorser, and fails for want of proot of notice
of dishonor to the defendant, this judgment will be no
bar to an action by an indorsee of the defendant prior
to the former holder, and not claiming in any way, by,
through or under such holder, though the notice of dis-
honour relied upon by the indorsee is the same notice
which the former holder failed to prove. (b)

Plaintiff having an account against defendant and
W K, settled it by taking W K’s notes, payable at a
future day in favour of plaintiff and his partner, and
gave a receipt at the foot of the account, stating that
he had received payment by the notes (describing
them), and the Court held the original debt was ex-
tinguished by the notes. (c)

If a bill or note be given by way of payment of a
debt, no action can be brought for the debt till the
maturity of the bill or note; also, if another bill or
note be given, by way of renewal of a former bill or
note, no action can be brought till the maturity of the
second bill or note. (d)

Taking a bill of exchange is not, per se, a satisfaction
of the debt, but operates only as a suspension of the
plaintiff’s right to recover on the consideration of the
bill until he has done all that is necessary to procure
satisfaction of the debt by means of the bill. (e)

@) Hollowell v. MacDone“ 8C. ?. U. C. 21.

#) Smith v, Burton, 11 C. P. U. C.

() 'l‘ho;nYwnv Kenh East T. 1864 Stevcns Digest ; N. B. Reports, 77.
ak J. 408,

(d) K e v. Morgan, 5 T, R. 513 Kendrick v. Lomx, 2C.
(¢) Emerson v, @ardiner, 1 Allen 457,
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ity An agreement to renew a note cannot be inferred
of 5 i

Rinag trom the fact of the holders’ not returning a renewal
i ght note sent then:, when on receipt of the renewal note

they declined to renew. (a)

‘Where the maker of a note, after it becomes due,
deposits with the holder the notes of other parties as
t the collateral security, upon an agreement that the holder
shall not sue upon the principal note until the colla-
teral notes become due, this will form no defence to an
prior action on the principal note, and the only remedy
F would be a cross-action against the holder for the
EZ di’s' ¥ breach of agreement. ()

The general rule is that where a security of a higher
nature is taken for the amount of a bill or note, the
latter merges in the foriner, and no action can after-
wards be maintained or. the bill or note. But the
liability on a bill or note will not thus be extinguished
unless all the parties to it are parties to the higher
security, so that the note or bill will be in its entirety
merged, and the remedy on the higher security will be
co-extensive with the remedy on the note. If, there-
fore, one of the parties to a bill give the holder thereof
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of a a mortgage, this will not extinguish the liability of the
the others. (¢) Bat if the higher security is given.by one
| or of two joint-makers of a note, and the note is merged

lor a8 to the person giving the security, it will also be

the merged as to the other, Thus, where one of the joint
makers of a note, after it fell due, by indenture coven-

tion anted with the plaintiff to pay him $319, the amount

the of the note, with interest at 15 per cent., in one year,

the and delivered the indenture to the plaintiff, who ac-

ure cepted it, the note was held to have merged in the
speciality, though it did not appear that the latter was
accepted in satisfaction. (d) ’

Durand v. Stevenson, 5 Q. B. U.
o ) Oun genk v. M thmr 18 0 P U c. 203; sse also Fraser v. Armstrong, 10
P.U.
[O)]) l'l.sodv M‘Kay, 20Q. B. U. C. 258.

ibg Lyman v. Chamard, 1 L.C. J. 285
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Where a creditor took from his debtor a note of a
third party. indorsed by the debtor as a security for a
portion of his debt, -and afterwards took a inortgage
from his debtor for the whole sum due him, and ap-
pointed a day for payment more distant than that on
which the note was to fall due, with the usual covenant
in the mortgage to pay the money, the Court held that
the remedy aguinst the debtor, as indorser of the note,
was extinguished by the taking of the mortgage for the
same debt, there being no reference in the mortgage to
the note ag being an outstanding sccurity for the same
debt. («) DBut where the higher security is taken as
collateral security, and there is an intention shown on
its fac: that the lower security is not to be merged, full
effcet will be given to the intention of the parties. (b)
‘Where the right to sue on the note is expressly re-
gerved in the mortgage or specialty there will be no
merger of the note. (c)

When a note is held as collateral security to a
mortgage, the mortgagee may sue on the note and on
the mortgage at the same time, and even the indo:see
of such a note may recover thereon, though he takes
it after it becomes due and sues thereon at the same
time that his indorser, the mortgagee, is prosecuting a
suit to foreclose the mortgage. {(d)

The liability on a promissory note will be extin-
guished by taking a chattel mortgage for the same
debt, though by a verbal understanding between the
parties the chattel mortgage was to be held as a colla-
teral sccurity. (e)

@) Mathewson v. Brouse, 1 Q. B, U. C. 272.
Q Mumy v. Miller, 1 Q. B. U, C. 853 ; see also Gore Bl.nk\ M‘Whirter, 18C.P.U. C.

Com. Bank v. Cuvﬂller. 18Q B U' C. 378,
Shaw v. Boomer, 9 C. P, U.
Parker v. M*Crea, 7C. P, U C 124




CHAPTER VI

OF PRESENTMENT AND ACCEPTANCE.

Every bill showld be presented by the holder for
acceptance without delay, for if the bill be accepted
he has the acceptor’s security ; and if the acceptance
be refused, then the prior parties become immediately
liable.

For this purpose, in the event of refusal, rotice of
non-acceptance, ¢. ¢. dishonor, should at once be given.

Though presentment for acceptance is always desir-
able, and though upon non-acceptance prior parties are
always chargeable, yet it is only in case of bills payable
at sight, or a certain period after sight, that such present-
ment is absolutely necessary.

It is, however, clearly the duty of the holder to pre-
sent a bill, drawu payable at a certain number of days
after sight, to the drawee within a reasonable time for
acceptance, and if acceptance is refused it is the duty
of the holder to give notice of the non-acceptance to
all prior parties. Notice of non-acceptance and non-
payment should be given to the drawer and iadorser
of the bill, and where notice of non-payment only was
given to an accommodation indorser of such a bill, he
was held discharged for want of notice of non-accept-
ance, and the Court declared that the fact ot tiie drawee
having no effects of the drawer in his hands, and of the
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indorser being an accommodation indorser only, did
not vary the rule, (a)

By Art. 2,290 of the Civil Code of Lower Canada,
bills of exchange payable at sight, or at a certain period
after sight, or after demand, must be presented for
acceptance, so that the law in the Province of Quebec
is similar to the law in the other Provinces of the
Dominion.

To procure the drawee's acceptance, the bill should
be taken within a reasonable time, at business hours,
to the place of business of the drawee, or his residence
as described on the bill, or his other known place of
abode, or such other place ag he m#y have removed to
in the neighborhood, and it must there be presented
to the drawee or his authorized agent.

If the drawee have absconded, such presentment is
excused. It is likewise excused by illness, or any other
accident not attributable to negligence in the holder.

The drawee may keep the bill twenty-four hours for
deliberation, but if he keeps it longer prior parties
should have notice, in order to make them chargeable.

If the drawee be dead, the bill should be presented
to his personal representative.

In the Province of Quebec the presentment is made
by the holder, or on his behalf, to the drawee or his
representative, at his domicile or place of business, or
if the drawee be dead or cannot be found and is not
represented, presentment is made at his last known
domicile or place of business. The presentment must

be made within a reasonable time from the making of
the bill, according to the usage of trade and the discre-
tion of the Courts. ()

Presentment of bills payable at or after sight is
excused by their being put in circulation. (c)

2.) Gore Bank v. Cralg, 7 C. P. U. C. 344,

b) Sce Articles 2290—1 ‘of the Civil Code.
(¢) Muilwan v, D'Eguino, 2 H. Bl. 565.
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7, did ‘Where a bill of exchange is payable at & certain time

after date it need not be presented for acceptance, but
laads may be held till due and then presented for payment ;
)eriod, and where a bill is payabie at a particular place, but is
i not accepted or presented for acceptance, presentment
Hebea for payment at that place on the day it falls due is suf-
s thia ficient to charge the drawer, as the obligation of noti-

fying the drawee of the place of payment lies on the

hould drawer. (a)

lours, In a case where the declaration alleged that on the
ence 27th day of August, 1870, C. & J. Lortie made their draft
ce of at three days on J.Redpath & Son, Montreal, which they
ed to handed to Harris, who on the 29th indorsed it over to
mted Schowb, et al ; that the latter presented it for acceptance

on the first of September following, which was refused,

nt is and the draft was protested for non-acceptance on the
sther 8th of September, the Court held that the plaintiff
ler. did not use legal and sufficient diligence in and about
s for the presentment and protest of the draft, and the action

rties was. dismissed. (b)
able. As to presentment for payment of bills and notes, a

nted personal demand on the drawee or acceptor is not
necessary. It is sufficient if the bill be exhibited and
nade payment be demanded at his usual residence or place

* his of business, of his wife or other agent, for itis the duty
8, or of the acceptor, if he is not himself present, to leave
not provision for the payment. (¢) And it is the duty of
own the maker of a note to find the holder wherever he
nust may be and tender him the amount before action, and
g of the fact that the holder resides out of the country will not
cre- alter this obligation. Thus, it has been held that the
amount of a note payable on demand by a debtor, in

t is the Province of Quebec, to a foreign creditor, was

@) Richardson v. Daniels, 5 O. 8. 671,
(b) Harris v. Schowb, 1 Revue Critique, 478,
c; Matthews v. Haydon, 2 Esp. 509.
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recoverable with costs in that Province by the ereditor,
without proof of any demand before institution of
action, (a) :
But a bill or note payable at or after sight must be
presented, in order to charge the acceptor or maker. )
By Art. 2306 of the Civil Code of Lower Canada,
every bill of exchange must be presented by the holder,
or in his behalf, to the drawee or acceptor for pay ment
on the afternoon of the third day after the day it be-
comes due, or after presentment for acceptance if drawn
at sight, unless the third day is a legal heliday or non-
juridical day, when the presentment must be on the
next day thereafter, not being a legal holiday or non-
juridical day. If the bill be payable at a bank, present-
ment may be made there either within or after the usual
hours of banking. DBut every bill or note payable at a
bank, or other stated place only, shall at maturity be
presented for ‘yment at such bank or place only. (¢)
And by Art. 2307 of the Civil Code, it a bill of ex-
change be made payable at any stated place, either by
its original tenor or by a qualitied acceptance, present-
ment must be made at such place. If the bill or note
be payable generally, presentment is made at maturity
to the acceptor or maker, as the case may be, either
personally or at his residence, or office, or usual place
ot business, or, if by reason of his absence and not hav-
ing any known residence or office, or place of business,
or of his death, such presentment cannot be so made,
it may be made at his last known residence or office,
or usual place of business, in the place where the ac-
ceptance or note bears date. (d)
By the Con. Stat. of Lower Canada, chap. 64, s. 9,
every such bill and note shall be held to be payable
(a) Shuter v, Paxton, 5 L, C. J. 5
Eh) Dixon v. Nuttall, 1 C. M. &u 307

¢) Con, Stat. L.C. ¢, 64, 8. 16.
(d) Art. 2308 ; Con, Stat. L. C, c. 04, 8. 15, 5.3, 2,
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generally, unless it is expressed in the body thereof
that the same is payable at a bank or other stated place;
snd every acceptance of a bill shall be deemed and
taken to be a general acceptance, unless the same is
expressed to be payable at a bank or other stated place.

But when the acceptance or the promise is made pay-
able at a bank or other stated place, as aforesaid, it is
deemed and taken to be a qualified acceptance or promise,
and is payable at such stated place only, and the acceptor
or maker shall not be liable to pay such bill or note, ex-
cept in default of payment, when such payment is duly
demanded at such bank or other stated place.

This statute is similar to that in force in Ontario, ex-
cept that in the latter Province the acceptance or promise
is not qualified unless it is expressed to be payable “at a
bank or at any other particular place only, and not other-
wise or elsewhere;” but when so stated, the acceptor or
maker is not liable without a presentment at the stated
place.

On the statute in force in Quebec, it has been held that -
a promise to pay at a specified place is not a promise to
pay generally, and that there is no liability on the part of
the maker of a promi::ory note payable at a specified
place, unless proof be given of a presentment and demand
of payment at such specified place, and of a neglect or
refusal there to pay the amount of the note. (@)

As we have already seen, if a bill be accepted payable
at a particular place only, and not otherwise or elsewhere,
or a note be made so payable in che body of it, it must be
presented at that place at maturity in order to charge the
acceptor or maker; and, in the Province of Quebec, such
presentment is necessary when the note is payable at a
stated place, without the addition of the words, and “not
otherwise or elsewhere”

(s) O'Brien v, Stevenson, 15 L. C. R. 265.
T
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Except in the cases in which presentment is necessary
under the statutes in force in Ontario and Quebec, the
acceptor of a bill or the maker of a note is always liable
upon it, whether presented or not; but presentment is
necessary in order to charge parties secondarily liable.

The undertaking of an indorser is conditional to pay if
the maker does not, and there must be a presentment, or
what is equivalent to a presentment, to the maker before
the indorser can be called upon to pay, even when the note
is indorsed to the plaintiff after it has matured. When
the plaintiff takes the note after it becomes due, he cannot,
of course, present it on the day it became due, but he
should first call on the maker to pay, and on his failure
to do so, may proceed against the indorser. («)

In the Province of Ontario, when a note is payable at
a particular place, but the words “and not otherwise or
elsewhere ” are omitted, it is not necessary in an action
against the indorser to shew a presentment at that place. (b)

A presentment at the stated place would be sufficient
whether the maker was to be found or not, but a present-
ment to the maker at any place is all that would be re-
quired in order to charge tha indorser. (c)

But there must be such a presentment to the maker, as
the law requires, on the day the n-te falls due. Under
our statute the effect of the omission of the words, “and
not otherwise or elsewhere,” is to make the note payable
generally. The result is that, as against the indorser, a
presentment at the particular place specified is not re-
quired ; but the statute does not alter the rule of law that
a note or bill must be presented at maturity to the party
primarily liable thereon, in order to charge the indorsers.
Such presentment is in all cases required. When the instru-
ment is payable generally, the presentment, in order to

(a) Davis v. Dunn, 6 Q. B. U. C. 327,

C
() Com. Bank v. 6ul\‘er, 3Q.B.U.C. (4 . C. v, Parsons, 8 Q. B, U. C. 383,
(¢) Com. Bank v, Johnston, £ Q. B. U, C. 20. 8. 126,
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sesary charge the indorser, may be at the place specified, or at
e the the residence or place of business of the party primarily
]‘:b!e liable ; when the acceptance or promise is qual fied under
mt is

the statute, in order to charge the indorser the present-
ment can only be at the particular place specified, and
pay if the instrument must be presented there at maturity in
nt, or order to charge either the indorser or the party primarily
before liable thereon.

le.

e note In the Province of Ontariv, a note made payable at a
When particular place does not require any special presentment
unnot, if it is in the hands of the holder on the day it matures at
ut he the place where it is payable. When the note is payable
ailure at a particular place, it is the maker's duty to provide

funds for it at the place where it is payable; and the
ble at holder residing at such place is not obliged to go through

ise or the empty form of presentment any more than if under

wction precigely similar circumstances it would be necessary to
ce. (b) do so were the note lying at a bank, they being the
icient holders thereof. (a)

sent- It has been held in the Province of New Brunswick,

oe re- that when a note is made payable at a particular place, as
against the maker, it will be sufficient to present it at that
er, a8 place at any time before action brought; and it need not
Tndepict be presented on the very day it falls due. (b)
“and And it has been held in the Province of Quebec, that,
yable a8 against the maker of a note no Jdemand of payment is
8€r, & necessary before bringing an action, though the note is
t re- payable at a particular place.
that The only effect of the want of a previous demand would
sarty be this, that the defendant might reply to the action that
rsers, he had funds at the place of payment and that he would
stru- pay the note there, or he might bring the money into
er to court, and, in consequence of the want of a previous
demand, throw the costs of the action upon the plaintiff.
0. 383.

83 Harris v. Pergﬂs C. P, U. C. 407.

Ratchford v. Griffith, 2 Kerr 113,
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But evidence of no funds at the place of payment will
excuse the plaintiff from proving a previous demand, in
order to entitle him to his costs in such a case as the
above; and a partial payment is a waiver of all objection
as to want of demand of payment. (@)

It is quite clear that at the present day, in the Province
of Quebec, the maker would not be liable without a pre-
sentment of the note at maturity at the place where it is
payable. But if there was such a presentment, and the
maker’s liability thereby fixed, the case goes to shew that
the want of a demand of payment before bringing an action
on the note would only affect the costs. The case in New
Brunswick agrees with the present law in Ountario, when
the promise to pay is general; in such a case it is con-
ceived that the maker might be sued without a present-
ment at maturity or demand of payment before suit, and
the only result would be that the plaintiff might be
saddled with costs.

When funds are provided at the place indicated to meet
the note, which is not presented for payment, the maker
must urge the same specially by exception, and adduce
evidence thereof. ()

‘Where the maker provides that the note shall be pay-
able at a bank or other place, it will be a sufficient pre-
sentment to him to present the note at such bank or other
place. (¢)

The law in the Province of Quebec is the same as the
law here, that as between the holders and indorsers of a
promissory note, the note must be presented for payment,
%0 as to bind them on the day the statute makes it pay-
able, and at the place where it is payable ; but, as between
the holder and the maker, it is enough to present it at any
time within the period fixed by the Statute of Limita-

@) Rice v. Bowker, 8 L. C. R 805
gb) Mount v. Dunn. 4 L. C. &
(¢) Bank U, C. v. Sherwood, Sq B U. C. 116,
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tions and before action brought; (a) provided, of course,
the instrument is not payable at a stated place.

The consequence of a bill or note not being duly pre-
sented for payment to the acceptor or maker is that all
the antecedent parties will be discharged from their lia-
bility, whether on the instrument or on the consideration
for which it was given. The acceptor or maker, however,
still continues liable, and indeed presentment is not in
general necessary for the purpose of charging him, the
action itself being held to be a sufficient demand, and that
though the instrument be made payable on demand. (b)

When a promissory note is payable at either of two
places, presentment at either of them will suffice. (c)

Presentment of a note at the maker's place of business
is sufficient, although there is no person there at the time.
The maker of a note was proved to have occupied an office
up to the first of May, after which there was no direct

evidence of occupation, but his desk remained there as
before. The Court held, in the absence of any proof of
his having changed his office, that presentment of a note
there after the 1st of May was sufficient. (/)

A presentment for payment before the expiration of the
days of grace is premature. But where, in an action by
the payee against the acceptor of a bill of exchange, pay-
able at a particular place, which became due on the 3rd
of November, the plaintiff averred presentment for pay-
ment on the 2nd: it appeared in evidence that the bill
had been presented on the 2nd, and that on the 3rd, the
day it became due, the defendant expressly refused to pay
it to the plaintiff’s agent, who called again, but it did not
appear that the note was again produced ; the Court held
that proof of presentment on the 3rd was inadmissible,

@) McLellan v McLellan, 17 C. P, U. C. 109,

(0) Rumball v. Bull, 10 Mod 88; Norton v. Ellam, 2 M. & W. ¢61.
¢) Beeching v. Gower, Holt, N. P, C, 813.

d) Kinnear v. Goddard, 4 Allen, 559.
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but that the refusal to pay on the 3rd rendered the actual
presentment of the bill on that day unnecessary. (a)

There is no positive authority requiring a note to be
presented at the maker’s place of business instead of his
residence ; and if the maker of the note has absconded and
his place of business is closed, a presentment at his last
place of residence will be sufficient. (b)

As we have already seen, there must, even when the
promise is not qualified, be a presentment at the residence
or place of business of the maker; and the circumstance
that he is lying dangerously ill, and cannot be seen on
business, will not excuse the want of presentment there.
Under such circumstances a presentment to any inmate
of his house, who is not his agent in the matter, will not
be sufficient. A subsequent promise to pay by the
indorser in ighorance of such a defect in the presentment,
but with knowledge of his discharge for want of due
notice of dishonor, is a waiver of the want of notice, but
not of the presentment. (c)

In an action against the indorser of a note the plaintiff
must shew that it was presented at a reasonable hour.
As to bankers, it is established with reference to a well-
known rule of trade, that a presentment out of the hours
of business is not sufficient; but in other cases the rule of
law is that a bill must be presented at a reasonable hour,
which is generally understood to mean by or before seven
or eight o’clock in the evening. Where a note was pay-
able at a “store,” and the only evidence was that when
the holder went to the store it was closed, the Court held,
in the absence of any evidence of the nature of the busi-
ness carried on at the store, it might be inferred that it
was closed in the due course of business, and therefore
that the presentment was not made at a reasonable time. ()

(a) Chandler v Beckwith, Berton’s N. B. Reports, 268,
#) Robinson v. Taylor, 2 Kerr 198,

‘; Nowlin v. Roach, 2 Kerr 337,

() Patterson v. Tapley, 4 Allen 202.
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e actual The presentation of a promissory note at the closed
a) door of a bank, after its usual office hours, is not a suffi-
e to be cient presentation for payment. (a)
1 of his It is not absolutely necessary in all cases to exhibit the
ded and note to the maker at the time of the presentment; and
his last where the maker of the note was insolvent, it was held
that the non-exhibition of the note to him at the time of
2en the the protest did not invalidate it, and that notice of such

isidence protest would render the indorsers liable. (4)
nstance The bankruptey or insolvency of the drawee is no excuse

leen  on for a neglect to present for payment, for many means may
b there. remain of obtaining payment by the assistance of friends
inmate or otherwise. ()

vill not By Art. 2309 of the Civil Code of Lower Canada, if a

by the
1tment,
of due
ice, but

bill, payable generally, be accepted before and become due
after the appointment, duly notified, of an assignee to the
estate of the acceptor in the case of an insolvent trader,
presentment for payment may be made either to the insol-
vent or to the assignee personally, or at the residence or

laintiff office or usual place of business of either of them.
e hour.

a well-
3 hours
rule of
le hour,
e seven

As to the circumstances which will excuse neglect to
present for payment : When a bill is payable at sight pre-
sentment for payment and acceptance are identical, at all
events, as to time; and, therefore, presentment for pay-
ment will, as well as that for acceptance, be excused by

putting such bills in circulation. (d)

:'s“}r):zl; If the maker of the note has absconded or removed
: from Canada, presentment is dispensed with; but if the
rt held :

et maker hfa,s only removed from one plt.zce in Canada to
Chat it another, it must be shewn that application has been mad'e
o e at the place to which he is gone, and that wit} due dili-
ime. (1) gence he could not be found before bringing the action. (€)

(n; Watters v. Reiffenstein, 10 L. C. R.297.
(8) Venner v. Fuhvoye, 13 L. C. 07.
c) Russel v. Langstaffe, Doug. 496 Lafitte v. Slatter, GBlnz 623,
d) Camidge v. Allenby. 6 B. & 0 87

(¢) Browne v. Beulton, 9 Q. B. U. M.
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If the bill or note has been actually lost or seized by the
Crown, under a form of execution called an extent, pre-
sentment is also dispensed with.

If the note is payable at a bank and they are the hold-
‘ers thereof at maturity, proof of there being no funds in
their hands would be sufficient. ()

And ahsence of effects in the drawee’s hands will, as
against the drawer, dispense with the necessity of pre-
senting for payment, but not as against a subsequent
indorser. (h)

A promise to pay a bill or note made after the same
should be presented, will dispense with proof of present-
ment. Thus, in an action on a promissory note payable
at a bank to the order of the maker, and indorsed by him,
there was no proof of presentment for payment at the
bank ; but the Court held that a subsequent promise to
pay made by defendant admitted that all had been done
by the plaintiffs to entitle them to recover, and rendered
defendant liable. (c)

A bill of exchange was drawn by defendant on T, in
Bangor, payable in Boston, and accepted generally by T,
‘who had no place of business in Boston. T died before
the bill was due. There was no presentment in Boston,
but presentment was made at T's place of business in
Bangor, and answer given that there was no administra-
tion and n» person authorized to pay acceptances. About
six weeks after the bill was 'due the defendant wrote
to the plaintiff (indorsee) regretting the non-payment,
requesting time for payment, and to be dealt leniently with,
and offering notes at four and six months, which the plain-
tiff refused. The Court held that, as it did not appear that
when the defendant made the otfer he was aware the bill
had not been presented in Boston, the promise was no
waiver of the presentment. (d)

(a) Truscott v. Lagourge, 5 0. S. 134,
() Terry v. Parker, 6 Ad. & E. 502; Saul v. Jones, 1 E. & E. 59.

¢) St. Stephen B. Ry. Co. v. Black, 2 Hannay 139.
4) Dana v. Bradiey, Bast T. 1862, Steven's Digest, N.IB. Reports, 69.
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Where the defendant, an absconding debtor on the day
a note became due, wrote to the plaintiffs stating his
inability to pay, and requesting further time, the Court
held this rendered proof of presentment unnecessary,
although the notes were payable at a particular place. (@)

Where a note was payable at a particuiar place, although
no averment of its being presented there for payment
appeared upon the record, the Court, after verdict for the
plaintiff and proof at the trial of & subsequent promise,
refused a non-suit. (4)

‘Whether due diligence has been used in the present-
ment of a bill of exchange to the drawee is a mixed ques-
tion of law and fact, and where the question has been
properly left tc the jury the Court will rot interfere with
theirwerdics, unless it clearly appears that they have come
to a wrng conclusion. (c)

 When a note is made in a particular place, payable “at
\eny bank” or other place, this means any bank or other

Mace in the city or town where the note is made, for it
would be absurd to suppose that the makers are required
to keep funds for the payment of the note in banks all
over the world. (d)

Acceptance in its ordinary signification is an engage-
ment by the drawee to pay the bill, when due, in money. (e)

Before acceptance the drawee is not liable to the
holder. (f)

In Canada, the acceptance of bills of exchange, whether
inland or foreign, must be by writing on the. bill; or if
there be more than one part to such bill, then on one of

the parts. (7)

@) McDonnell v. Lowry, 8 0. 8. 802.
5) Mclver v. McFarlane, Tavlor 118.
¢) Perley v. Howard, 2 Kerr 518.
[d) Baldwin v. Hitchcoek, 1 Hannay 810.
) Clark v. Cock, ¢ East.72; Rumll v. Phillips, 14 Q. B. 891,
) 8¢e Frich v. Forbes, 82 L.J. Ch y. 10.
(') Con. Stat. Om.u.ﬂo, ehap. 42, 4.7; Rev. Stat. N. B, chap. 116, s. & ; ArS. 2202
@ivil Code Quebee.
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By the statute in force in England, the acceptance is not
only required to be in writing on the bill, but it is also
required to be signed by the acceptor. It is certainly
advisable in every case to have the acceptance signed by
the acceptor, but in the Provinces of Ontario, Quebec and
New Brunswick, it would seem that it is not absolutely
necessary ; and when the acceptance is not signed it is a
question for the jury whether it is complete. («)

A bill of exchange was drawn, payable in three equal
instalments. When the first instalment became due the
holder presented it at the bank, where it was payable ;
the cashier paid the first instalment and returned the bill
to the holder, with the following indorsement : “ Paid on
the within, $471, August 12,°61;” and the Court held
this an acceptance for the remaining instalments. (b)

In the Province of Nova Sgotia the acceptance must
not only be in writing on the bill, but it must also be
signed by the acceptor, or some person duly authorized
by him ; (¢) and the law in the latter Province is the same
as the English law.

In the other Provinces there must be some words writ-
ten on the bill implying an acceptance thereof. A cheque
is treated as an inland bill of exchange ; and as to a cheque
it has been held that the mere initialing it by the cashier
of the bank on which it is drawn will not amount to an
acceptance thereof within the statute; (d) and it is con-
ceived that no marking which cannot be held to be a writ-
ing within the statute will amount to an acceptance.

A Dill can only be accepted by the drawee and not by
a stranger, except for honor. (¢)

If the drawee be incompetent to contract, as being an
infant or married woman, the holder may treat the bill as
dishonored. (f)

@) 8ee Dufaur v. Oxenden, 1 M. & R. 90.
0) Berton v. The Central Bank, Hil. T. 1863 ; Steven's Digest, N. B. Reports 78,
¢) 28 Vic. 0. 10 . 5.
@) Commercial Bank v. Fleming : Steven’s Digest, N. B. Reports 93,
) Nichola v. Diamond, 9 Exoh. 167 ; Poihill v. Walter, 8 B. & Ad. 114. e
Chit. 9th Ed. 283,

off¢

g
o)
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There cannot be two or more acceptors of the same bill
successively liable. For example, if a bill was drawn
upon A, it could not be accepted by A and also by B. ()
But if the bill be drawn upon several persons, every one
must accept, otherwise the bill may be treated as dis-
honored. (b)

The acceptance will, however, be binding on such of
them as do accept. (c)

As we have already seen, one partner may, by an accept-
ance in the firm name, bind the firm; and, as in other
cages of negotiable instruments signed in blank, an accept-
ance written on the paper before the bill is made, and
delivered by the acceptor, will also charge the acceptor to
the extent warranted by the stamp. (d)

A bill may be accepted after the period at which it is
made payable has elapsed, and the acceptor will then be
liable to pay on demand. So a bill may be accepted after
a previous refusal to accept. (¢)

But when an acceptance appears on a bill without any
statement of the time when it was placed there, the pre-
sumption is, that it was accepted before maturity and
‘within a reasonable time of its date. (f)

The holder is entitled to require from the drawee an
absolute engagement in writing to pay in money, accord-
ing to the tenor and effect of the bill, w1thout any condi-
tion or qualification.

By Art. 2298 of the Civil Code of Lower Canada, the
acceptance must be absolute and unconditional ; but, if the
holder consent to a conditional or qualified acceptance,
the acceptor is bound by it. If the drawee offer a quali-
fied acceptance, the holder may either refuse or accept the
offer. If he means to refuse it he may note the bill, and

(@) Jackson v. Hudson, 2 Camp. 447.
$) Dupays v. She herd, Holu lhvnrtl, 207,
¢) Owen v. Von Uster, 10 C. B,
(d) See Armfield v. Allport, 2 L J "Exch, 42.
#) Wynne v. Raikes, 5 East. 514.

Roberts v, Bethail, 12C. B, 778.
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should give notice of the dishonor to the antecedent par-
ties. If he intends to accept it he must give notice of the
nature of the acceptance to the previous parties; and, it
should seem, must obtain their consent or they will be
discharged. (a)

But he must not protest or note the bill, or give a gen-
eral notice of dishonor, for he would thereby preclude

* himself from recovering against the acceptor. (b)

"Acceptances are of three kinds: general, special, and

qualified.

A general acceptance is where the word “ accepted,” or
a word of similar effect, is written on the bill, followed by
the acceptor’s signature, without condition or qualification.

A special acceptance is where the word “accepted” is
followed by words which restrict the payment of the bill
to a particular place; as, for instance, if in the Province of
‘Quebec, the acceptance were made payable at the Bank of
Montreal, and in the Province of Ontario, payakle there
“only and not otherwise or elsewhere.”

A qualified acceptance is where a man accepts a bill for
only a portion of the amount for which it is drawn: as if
a bill were drawn for $200, and were accepted for $100
only. (c) Or whers, in the acceptance, the acceptor
varies the time of payment: as if the bill were drawn
payable in three months, and were accepted payable at
six months. (d) Or if a bill is accepted “on condition of
its being renewed for three months;” (¢) or with other
words to the like effect appearing on the face of the bill,
this would be a partial acceptance.

There is also a kind of acceptance called conditional, by
which the bill is made payable only on the happening of
a certain event : as an acceptance “ to pay as remitted for,”

(a) See Sebag v. Abithol, 4 M. & Bel 402,
(0 Sproat v. Matthews, 1T.R. 1

¢) See Wegersloffe v. Keen, 1 Sﬁn 214,
(d) Walker v. Atwood, 11 Mod 100,

¢) Russell v. PMlUpl, 14 Q. B. 891,
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“to pay when in cash for the cargo of the ship ‘Thetis,
“to pay when goods consigned to him (the drawee) were
sold.” ()

As the statute requires acceptances to be in writing, the
condition (if any) on which the acceptance is made should
properly appear on the face of the bill; and if it so
appeared, any party taking the bill would be bound by
the condition. It was held in England, prior to the pass-
ing of the statute requiring acceptances to be in writing,
that when the acceptance was in writing and absolute on
its face, it might be made conditional by another contem-
poraneous writing. (b)

It is counceived that an agreement on a distinet paper,
contemporaneous with the acceptance, rendering it condi-
tional, would still be good as between the parties to the
agreement ; but it is clear that it would not be available
as against an indorsee ignorant of the existence of such an
agreement. (c)

A mere oral condition, at least if contemporaneous with
the acceptance, is inadmissible in evidence to qualify the
absolute written engagement, even as between the original
parties, for this would be incorporating with a written
contract an incongruous parol condition, which is con-
trary to first principles. (d)

If the bill be drawn so many days “after sight,” the
date of the acceptance should be appended, and time will
count from the day of acceptance.

None of these acceptances will be complete unless
accompanied by a delivery of the bill to the person pre-
senting it for acceptance. If the drawee have written an
acceptance across the bill, he can cancel it at any time

(a) Banbury v. Lessett, 2 8tra. 1211 ; Julian v. Shobrooke, 2 Wils. 9 ; Smith v. Abbots,
2 Stra. 1162; Smith v, Vertue, 9 C. B. N. 8 214,
l Hower Bank v. Monteiro, 4 Taunt. l“

(d) Adumlv Wordley, 1 M. & W. 374 ; see also Moore v. Sullivan, 21 Q. B. U. C. 445;
Hammond v. 8mith, 16 Q. B, U, C. 871.
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while the bill is in his possession, or at all events till he
has intimated his intention to accept. (a)

In the Province of Quebec, when a bill has been
accepted and delivered to the holder, the acceptance can-
not be cancelled otherwise than by the consent of all the
parties to the bill. (b)

By Art. 2294 of the Civil Code of Lower Canada, it is
provided that the signature of the drawer is admitted by
the acceptance, and cannot afterwards be denied by the
acceptor against a holder in good faith. Such is also the
law in the other Provinces. (c)

The acceptor also admits the capacity of the payee to
receive, and consequently to indorse, and cannot after-
wards shew his inability to do so, or that she is a married
woman, &e. (d)

But if the bill when accepted is already indorsed in the
name of an existing person, and the name turns out to
have been forged, the acceptor may shew this fact when
sued on the acceptance by the indorsee, and it will then
be a question whether the acceptor meant to give cur-
rency to the bill in spite of 'the forgery, in which case he
will be liable upon it. (e)

Where the drawing is by procuration, the acceptor only
admits the authority to draw, but not that to indorse. (f)

When the bill is drawn in a fictitious name, the acceptor
undertakes to pay to an indorsement by the same hand. (¢)

If the acceptor’s name be written by some other person,
and the acceptor afterwards gives currency to the bill by
admitting it to be his own, or treating it as such, or rati-
fying the act, he is liable.

(a) Cox v. Troy, 5 B. & Ald. 474.
(®) Art 2295 Civil Code.
(2 Prllcev Neal, 3 Burr. 1354 ; Prince v, Brunatte, 1 Bing. N. C. 435; Bass v. Clive, 4
M. & Sl 13
(d) Drayton v. Dale, 2 B.& C. 20%; Smith v. Marsack, 6C. B. 486.
(e) Smith v. Chester. 1 T. R. 6553 Beamln v. Duck, 1M, & W, 251.
Robinson v. Yarrow, 7 Tannt, 4
) Cooper v. Muyer, 10 B. & C. 468; Phlllip- v. Im Thurn, 18 C, B. N, 8. 694.
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till he An acceptor may be discharged by a holder expressly

renouncing his claim, and for the whole amount, and this
i L may be before or after the bill is due. The renunciation
Baa may be verbal, or in writing, or by cancelling the accept-
all the ance. But if it be verbal, or by writing separate from the
bill, and before due, it will not affect the right of any
person to whom the holder may transfer for value and

:’; dit'bm . without notice. (a)
by thi If a third person cancel the acceptance, the acceptor
lEeriie will only be discharged if it was done by the consent of

the holder. (b)

The holder may of course lose his claim on the acceptor
by taking a new security in the place of the old one:
80 easy is this that, if there are two joint acceptors, the
separate note of one of them may be a renunciation of the
{ies holder’s rights against the other. (¢)

i T By Art. 2296 of the Civil Code of Lower Canada, when

yee to
after-
arried

when a bill has been protested for non-acceptance or non-pay-
I"then ment, it may, with the consent of the holder, be accepted
Proiird by & third person for the honor of the parties to it, or of

56 hE any of them. The law is the same in the other Provinces
of the Dominion.

+ only A general acceptance' supra pro.test, w.hich does not

e. (f) express for whose honor it is made, is considered as made

for the honor of the drawer. (d)

Any person may accept a bill supra profest, and the
d. () drawee himseif, though he may refuse to accept the bill
RER00; generally, may et accept it supra protest for the honor of
ill by a drawer or of an indorser; and where a bill has been

rati- accepted supra protest for the honor of one party, it may
by another individual be accepted supra protest for the
honor of another. (¢)

leptor

(@) Foster v. Dawher, 6 Exch. 851 Whltleyv Tricker, 1 Camp. $6.
; Sweeting v. Hu]n, 9B.&C.
Evans v. Drummond, 4 Elp. 89
(d) Chitty, 9th Rd. 844.

(e) Byles on Bills, 0th Ed. 256.
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The holder of a dishonored bill, who is offered an
acceptance for the honor of some one of the preceding
parties to the bill, should first cause the bill to be pro-
tested, and then to be accepted supraprotest. At maturity
he should again present it to the drawee for payment;
and if payment by the drawee be refused the bill should
be protested a second time for non-payment, and then
presented for payment to the acceptor for honor. (a)

The acceptor supra protest becomes liable to all parties
on the bill subsequent to him, for whose honor the a.cceptr-
ance was made. (b)

The acceptor supra prolest admits the genuineness of the
signature, and is bound by any estoppel binding on the
party for whose honor he accepts. (c)

By acceptance supra protest the party for whose honor
it was made, and all parties antecedent to him, become
liable to the acceptor supra protest for all damages he may
incur by reason of the acceptance. (d)

By Art. 2317 of the Civil Code of Lower Canada, pay-
ment may be made of a bill of exchange after protest by
a third person for the honor of any party to it, and the
person so paying has his recourse against the party for
whom he pays,’and against all those liable to such party
on the bill. If the person paying do not declare for whose
honor he pays, he has his recourse against all the parties
to the bill.

An agceptor supra protest is bound to give notice of his
acceptance without delay to the party for whose honor
he accepts, and to other parties who may be liable to him
on the bill. ()

The method of accepting supra protest is said to be as
follows : The acceptor supra protest must personally appear

@) Ho-re v. Cgzenove, 16 East. 891 ; Williams v. Germaine. 7 B, & C. 477.
b; oare v. Cazenove, ubi supra ; Art. 2206 Civil Code, Quebec.
Phillips v. lm'l'hnrn, 18 C. B.'N. 8. 694.
d) Byles, 9th Ed. 259,
6) Art. 9207 Civil Code, Quebec,




red an
ceding
e pro-
turity
ment ;
should
| then
)
rarties
ccept-

of the
m the

honor
scome
3 may

» pay-
st by
d the
ty for
party
vhose
arties

of his
10n0r

ACCEPTANCE ‘SUPRA PROTEST, 113

before a notary public, with witnesses, and declare that
he accepts such protested bill in honor of the drawer or
indorser, as the case may be, and that he will satisfy the
same at the appointed time; and then he must subscribe
the bill with his own hand, thus : “ Accepted supra’ protest
in honor of A B, &e.;” or, as it is more usual, “Accepts
S. P” (a)

() Byles on Bills, 8th Ed. 385,



CHAPTER VIIL

OF PRINCIPAL AND SURETY.

Without an elaborate definition of the word “Princi-
pal,” it will be understood that the principal debtor is the
man who is primarily liable as the person himself owing
the money; and the surety is, in relation to the prin-
cipal, one who in some way or other may be obliged to
pay the money in default of the principal; i. e. the
surety is the person secondarily liable.

This relationship may attach to a person either by
his becoming a party to a bill or note, or by an indepen-
dent contract.

irst, as to the relation of principal and surety arising
upon the instrument itself.

The acceptor of a bill and the maker of a note are the
principals, being the persons primarily liable upon the
instrument.

All the other parties are sureties to the principals;
but as between themselves they are not merely co-sure-
ties, but each prior party is a principal to those who
follow him.

Looking at the matter from the holder’s point of
view, the acceptor is, at maturity, his principal debtor,
and the drawer and indorsers are all the acceptor’s
suretics ; the indorsers are again sureties for the drawer,
and the third indorser is surety for the second indorser,
(the first indorser being the drawer.)
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‘When the acceptor of a bill or maker of a rote is

discharged, all the other parties are discharged, for the
surety is always discharged by the discharge of the
principal.

And where the arrest and discharge of the acceptor
of a bill operates, so far as he is concerned, as a dis-
charge of the debt, the drawers are thereby prejudiced,
and are also discharged. (a)

Bat if the acceptance is merely for the accommoda-
tion of the drawer, the latter will not be discharged. ()

Where the holder of a note dies, leaving the payee
and indorser one of his executors, he thereby discharges

v him from the debt ; and i discharging him, the testator
i@ prin- g 4
liged to also discharges all m.dorsers subsequent to the payee,

% ke who are merely sureties to the payee. The executors,
§ therefore, could not recover in an action against any
indorser subsequent to the payee. (¢)

A discharge to prior parties is a discharge to subse-
quent parties, but a discharge to subsequent parties is
not a discharge to prior parties.

Princi-
or is the
f owing

ther by
ndepen-

r arisin il : 3
g This is because the subse juent parties may, if com-

pelled to pay the bill or note, sue the prior parties ; but
the latter cannot, on such payment, sue the subseguent
parties.

And where the subsequent parties cannot, on pay-
ncipals; ment, sue the prior parties, the rule does not apply.

yare the
pon the

co-sure- Thus, where the maker and payee of a note made and
e who indorsed it solely for the accommodation of a subse-

quent indorser and without any consideration to the
point of maker, and the plaintiff took the note up after it became

. debtor, dug, and afterwards compromised with the maker by
iceptor’s taking part of the sum for which the note was made,
drawer, and thereupon discharged the maker, this was held
ndorser, (¢) Hamilton v. Holeomb, 11 C. P. U. C. 93.

») 8. .U, C

; C, 120,
(¢) Jenking v, Mackensie, 6 Q. B. U. C. 544.
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no discharge to the persons for whose accommodation
the note was made, for they could have no recourse
against the maker. (a)

‘Where the holder sues in one action the various
parties liable on the note or bill under the Statute of
Ontario, chap. 42, and obtains judgment against them,
he may discharge the drawers or indorsers after an
arrest under a capias od satisfaciendum, without losing
his remedies against the other defendants liable in
priority to those discharged. (b)

It will thus be seen that obtaining a judgment under
the statute against the several parties liable on a bill or
note does not alter their relative rights as between
themselves. On asimilar principle it is no defence for
the maker of an accommodation note to shew that no
notice of dishonor was given to the payee and indorser,
for the maker could never sue at law upon the note:
his only remedy would be for money paid to the
indorser’s use. (¢)

So a party who pays value for a bill, originally an
accommodation bill, and has no notice of the fact when
he pays value, may, on his subsequently becoming
aware of the fact that the bill was originally given for
accommodation only, release the drawer without
releasing the acceptor. (d)

But, if the acceptor be insolvent, the holder may
prove under the assignment, the discharge in this case
beinx by act of law, and not of the holder himself; and
he may for the same reason sue the drawer and indorsers.
The fact of the bill being an accommodation bill, even
if the holder knew it, would make no difference. (¢)

In the case of a note, the relations are the same, the

(e) Sifton v. Anderson, 5 Q. B. U. C. 305

(8) Holcomb v. Henderson, 2E. & A. Repl 230.

(¢) Grant v. Winstanley, 21 C. P. U. C.2

(d) City Glugoannkv Murdock, 110 P.U.C.1%8.

(¢) Browne', Carr, 2 Russ. 600 ; Langdale v. Parry, 2D. & R. 387,
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indorsers being sureties for the maker. It makes no
difference if the note be given gratuitously. (a) But
this is, of course, subject to the rule that no man can
sue on a bill or note the person from whom he gratui-
tously received it.

The holder may be as negligent as he pleases in
suing, prosecuting his suit, obtaining judgment, and
issuing execution against the person primarily liable,
and he may still, until the suit is barred by the Statute
of Limitations, sue the persons liable as sureties.

But, if the holder once, by a binding contract, part
with or suspend, for however short a time, the right of
suing to judgment, or of obtaining the fruits of a judg-
ment against the person primarily liable, those liable as
sureties are discharged, unless the loss or suspension of
the rights against the principal took place with their
sanction ; for the surety always has a right to pay off
the debt and recover.

Thus, an agreement by the holder of a note to give

. time to the maker, without the consent of the indorser,

will discharge the latter. (b)

And an undertaking to the maker to *hold over and
return the notes” on a certain contingency will amount
to such an agreement, and will discharge the indorsers
if they are not parties to it. (c)

But to effect the discharge of the sureties the agee-
ment to give time must, whether written or verbal, be
such as binds the creditor ; and where thereis no agree-
ment by which the holder binds himself to give time to
the principal debtor, but a mere forbearance or indul-
gence without consideration, the surety will not be
discharged. (d)

(a) Carstairs v. Rolleston, 5 Taunt. 551,

(8) Arthur v, Lier, 8 C. P. U. C. 180.

(c) Bedell v. Eaton, 8 Kerr 217,

{d) Thompeon v, McDonald, 17 Q. B. U. C. 304,
|}
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The giving of time must be by some party interested
in the note, and in an action against the indorser a plea
of time given to the maker of the note is bad, unless it
expressly shews that when the time was given the
plaintift was the holder of the note. (a) .

If on giving time to the principal the right against
the surety is expressly reserved, he will not be dis-
charged. Thus, in an action by the indorsee against
the acceptor of a bill the defendant pleaded on equitable
grounds that he was an accommodation acceptor for
the drawer, which the plaintifts knew, and that upon
the receipt of collateral security the plaintiffs gave time
to tne drawer without the defendant’s consent. It was
held a good answer, that when the time complained of
was given it was expressly understood and agreed that
the plaintiffs should reserve all the rights against the
acceptor. (b)

Where the maker of a note gives a mortgage to the
holder, which provides expressly that it shall « operate
and take effect as a collateral security unly;” this does
not amount to a giving of time to the maker, so as to
discharge the indorser, his snrety, though the mortgage
is due and payable after the maturity of the note; and
in such case the holder of the note may sue the indorser
thereon before the mortgage falls due, and there will
be no merger of the note in the mortgage security. (c)

As we shall bereafter see, the law is the same if a new
bill is taken from the person primarily liable by way of
collateral security only.

Where the maker of a note, in consideration of time
given, agrees, without the consent of the indorser, to
pay a sum larger than he would be liable for ¢n the
note itself, or than he would by law be liable to pay if

5-) Commercial Bank v. Johnston, 2 O. 8. 126.
») Bank U. C. v. Jardine, 9 C. P. U. C. 832,
(¢c) Shaw v. Crawtord, 16 Q. B. U. C. 10}..
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erested the holder had merely let it lie over for the time given,
raplea the indorser will be discharged. Thus, in an action

nless it against the maker and indorser, the latter pleaded that
en the it was agreed between the plaintiff and the makers by
, their President, without the knowledge and consent of
against . theindorser, that t. - »laintift’ should give the makers
be dis- time for the payrient of the said note for a good con-
against sideration, to wit: interest thereon at the rate of 14
|uitable per cent. per annum, and that the makers, by their
otor for President, agreed to pay such interest for the extension.
it upon The plea was held a good defence to the action. (a)
ve time Bo it seems that any act between the creditor and
It was the principal, which is substantially to the prejudice of
ined of the surety, and is done without his consent, will dis-
red that charge the sur.ty, as in certain cases the release of a
nst the security held by the creditor. (b)
If the holder, when he takes the bill, knows that any
2 to the of the partics thereto are sureties for the others, he must
operate in all dealings with the principal consider the rights of
1is does the sureties, and anything done to the prejudice of the

80 as to surety will discharge him. DBut it is essential that the
ortgage holder should know at the time he takes the bill that the
‘e; and party is a surety. If he does not acquire such know-.
ndorser ledge until afterwards, he may then give time to the
are will principal without discharging the surety. (c)
rity. (¢) If the holder of the bill is aware at the time he gives
if a new time to the principal that the bill is only an accom-
* way of modation bill, all the equities of the surety attach ; and
by giving time to the principal the accommodation
of time acceptor is released. (d)
rser, to A bargain may, however, be made not to sue for a
* ¢n the certain time, with a proviso that if the money be not
o pay if paid, ihe creditor may have a judgment as soon as he

C. 289,

@) Farrell v. Oshawa Mfg. Co., 9 C. g B¢
15,

b) Grant v. Winstanley, 210 . U.
) Bank U. C. v. Tl\omu. 110C. P. U.
d) Bank U, C. v. Ockerman, 16 C. P.

U.
267
C. 5

U. C. ses.
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might in the regularcourse. This will leave untouched
the liability of the sureties. ()

The same rules apply equally to suretyships con-
tracted by agreement, independent of the bill. These
agreements, usually called guarantees, can only be made
in writing, and cannot be nade binding, unless they
are either made by deed, or there is some consideration.
But it is not necessary that the consideration should
appear on the face of the instrument. (b)

The taking a new bill or note from the person pri-
marily liable, payable at a future day, discharges the
sureties, for it interferes with the right of the surety af
any time to pay off the debt, and recover against his
principal. (c) ‘

This is the same whether they are sureties on the
bill, or by independent contract.

If, however, the second bill be taken only by way of
collateral security, i. e. if the right to sue on the first be
not thereby suspended, the sureties, whether on the
bill itself, or by independent contract, are not dis-
charged. (d)

Taking a new bill from, or suspending the remedy
against a subsequent party, never discharges a prior
party.

The holder of a bill may sue all the parties at tie
same time, or one after the other, and a judgment
against any will not be a satisfaction as to the rest. (¢)

It is presumed, also, that the drawer and indorsers of
an unaccepted draft will be discharged if the holder
gives the drawee a longer time to accept than according
to the tenor of the draft.

(n; Kennard v. Knott. 4 M. & Gr. 47¢ ; Michael v, Myers, 6 M. & Gr. 702.
(b) 26 Vic, o. 45, of Ontario ; 23 Vie, c. 81 ». 1, of New Brunswick.

ée) Gould v. Roblon 576.

d) Calvert v. Gordun 7B. &C. 809 ; Pring v. Clarkson, 1 B. & C, 14,
(¢) Claxton v. Swift, 2 Show. 441.
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A covenant not to sue entered into by a creuitor
with the principal debtor, without the surety’s consent,
does not discharge such surety. (@)

‘Where a debtor assigns for the benefit of creditors
generally, and there is a clause contained in the deed
reserving all rights and remedies aga'nst third parties,
but at the same time releasing the assignor from his
liability : this operates as a covenant not to sue, and
not s a release. (b)

If the holder of a bill of exchange signs a deed of
composition of the debt of the acceptor or principal
debtor thereon, without a special reservation of his rights
as to the drawers and indorsers, he discharges them. (c)

In an action by an indorser, who has paid his in-
dorsee, against the maker of a note, it is not a good
defence to allege that the indorsee, whilst holder of the
note, granted delay to the maker by taking his note
and renewing it from time to time; nor can such
indorser be compelled, under the circumstances, to
return or account for such renewed notes, or any of
them. (d)

If a man becomes surety or indorses a note for ano-
ther, for the purpose of enabling the latter to obtain an
advance of money from a third person, who knows that
the security or indorsement has been so obtained; if
the advance is not made, the surety or indorser would
be discharged as to such third person, and the latter
could not apply the note to a pre-existing debt against
the maker, or as security for some new arrangement
entered into between them, to which the surety was net
a party. (e)

But if it be agreed between the holder and the prin-
cipal debtor that the sureties shall remain liable, th<y

) It

Com. Bank v. Wilson, 11 C. P. U. C. 581.
) Maspue v, Crebasse, 7 L. C. J. 211,

¢) Greenwood v. Perry, 19C. P. U. C. 403.

;:} Hall v, Thompson, 9 C. P, U. C. 257.
0
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will then remain so ; for it is presumed the sureties can
then at any time pay off the debt, and recover against
the principal debtor, and it is on the continuance of
this right that the contii.uance of the surety’s liability
depends. (a)

But this is subject to the rule that if one person,
Jointly liable, be discharged, the other joint contractors
are discharged also.

Again, if the surety consent to the principal debtor
having time to pay, the former will not be discharged;
80 also if, after the time has been bargained for between
the principal debtor and creditor, the surety ratify
the course adopted, he will not be discharged, but will
have waived his right. (b)

Both the prior consent and the subsequent ratifica-
tion may be verbal as well as in writing. It is very
easy to see what will constitate a consent; but a surety
should.be very careful that what he says does not
amount to a ratification. If the surety says, “I know
I am liable,” or, “I will pay if he dovs not,” this
will constitute a ratitication; (¢) but merely saying,
“TIt is the best thing that can be done,” has been held
not to do so. (d)

It sometimes happens that a person, in order to
obtain credit, procures another to join him in making
a joint note, or, jointly accepting a bill. In this case,
the relation of principal and surety is only by arrange-
ment with one another, and differs from that which
appears on the face of the instrument, or is created by
an independent contract with the creditor; for as both
are jointy liable, the discharge of either operates as the
discharge of both. (¢) Whereas, in ordinary cases, the
surety may be discharged, and the principal held liable.

(a) Burke’s Case, 6 Ves. 809: North v. Wakefield, 18 Q B. 268.

(b Clark v Devlin 3 B. & P. 365; Smith v. Winter, ¢ M. & W, 407.
Stevens v. Lynch, 12 East 88,

d) Withall v, J\L.wmmn, 2 Camp 179.

@) Nicholson v. Revill, 4 Ad. & E. 675.
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One of the joint makers of a note, cannot set up as a
defence, that he made the note with the plaintiff's know-
ledge, only as a surety for the other maker ; and that
the plaintiff gave time to the other maker, without his
knowledge or consent, and that he was thereby dis-
charged. (a)

But if there is an express agreement by the holder,
at the time of taking the note, that he will treat the
one maker as surety for the other, the joint maker
who is surety under the agreement, may set up at law
any detence to which, as a surety, he would be entitled ;
(b) and he is in general, entitled to the same privileges
as an ordinary surety.

Thus if one of two joint makers of a note is a surety
for the other, under an agreement made at the time of
signing, he may on being compelled by action to pay
the whole debt and costs, recover contribution against
his co-surety, or co-maker, and he is not estopped as
between himself and his co-maker, from setting up such
agreement. (¢)

But a joint maker of a note, or acceptor of a bill,
will not be allowed as against drawers, payees, or in-
dorsees, to set up the defence that he was a surety
only for the maker or acceptor, and is on that account,
discharged by time, without his consent having been
given to his principal. (d)

It has been held in the Province of New Brunswick,
in an action on a joint and several promissory note,
that it is no legal defence that one of the makers signed
the note as a surety, and that the other maker had given
the plaintiff a bill of sale of property, for the purpose of
paying the note, which he had appropriated to the pay-
ment of another debt. (¢)

(@) Davidson v, Bartlett, 1 Q. B. U. C,, 50.

(%) Ball v. Gilson, 10 P.U . C, 581,

(s) Blake v, lhrvey C. P U’ Cgl'l

Nafis v. Soules, 2C. P.U, C, ¢!
kc) Morrison v. Kyle, 2 Rev. Critique 487 ; Stevens’ Dig. N. B., Reps. 65.
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But in equity, if one joint maker is in fact a surety
for the others ; and after the note matures, the payee,
in consideration of a certain sum paid to him, gives
time to the other makers, without the consent of the
surety, the latter will be discharged as to any person
taking the note, after it becomes due, with knowledge
of the facts. ()

‘When a person makes a note, which is placed by the
payee in the hands of another, to secure him against
accruing liability, as surety to the payee, the maker
cannot resist payment at maturity, in an action at the
suit of the surety, on the ground, that as yet the latter
has been compelled to pay nothing for the payee; or
on the ground that the payee promised to give the
maker further time for payment. (b)

‘When a surety has paid an overdue bill, he has his
remedy against his principal ; nay, if he pay by instal-
ments, he may bring a separate action for each instal-
ment.

If one become insolvent and can pay nothing, each
of the others is, at law, only liable to contribute to the
extent of his original proportion ; but in equity each is
liable for as large a proportion as if the bankrupt or
ingolvent had never been reckoned among the num-
ber. (¢)

Where there are several sureties for the whole
amount, each is liable to the creditor for the whole, but,
among one another, each is only liable for his share;
therefore, if one pay more than the others, he may sue
the others for contribution.

Co-sureties for the same debt aye liable to mutual
contribution, although they contract independently, and
indeed, without knowledge of each other. Accommo-

;:) Perley v. Loney, 17Q. B. U. C., 79,

} Roes v. Tyson, 19 C. P.U. C. 204.
¢) Browne v. Les, 6 B. & C. 630 ; 8waine v. Ware, 1 Cha. Rep. 149,
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dation indorsers of a negotiable security, are to be eon-
sidered as co-sureties, irrespective of the order of their
liability on the instrument itself. Each surety will be
presumed to undertake an equal liability with his
fellows, in the absence of any limitation of his liability,
but there is nothing to prevent him qualifying this by
contract. (@)

‘Where a firm of two or more persons, indorse in the
partnership name, the liability as sureties, is a joint
liability, and not the several liability of each partner;
and trerefore, the firin will be considered as one
individual, in determining their liability to their co-
sureties. (h)

By the statute of Canada, 26 Vie. ¢. 45, which
applies to the Province ‘of Ontario only, every surety
who pays the debt of his principal, is entitled to have
assigned to him, or a trustee for him, every judgment
specialty, or other security which is held by the prin-
cipal, in respect of the debt or duty, whether the judg-
ment, or specialty, shall or shall not be deemed at law,
to have been satisfied by the payment of the debt. (¢)

The surety is entitled to stand in the place of the
creditor, and to use all the remedies, and if need be, and
on proper indemnity, to use the name of the creditor in
any action or proceeding at law, or in equity, in order
to obtain from the principal debtor, or any co-surety
indemnification for the advances made, and loss sus-
tained by the surety. The law is precisely the same in
Nova Scotia. (d)

The acceptor for honor is a surety for the person for
whose honor he accepts, whether drawer or indorser,
and for all parties antecedent to him.

a) Mitchell v. English 17 Grant, 303 ; Cllpperton v. Spettigue, 15 Grant, 260.
#) Clipperton v. Spettigue, ud: supr
¢) See ulvo Grant v Winstanley, 21 0 P.U.C, 857.

l) See 28 Vic,, ¢. 10, 5. 4, of that Provinee.
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It is not till the bill has been presented for payment
to the drawee, when due, that the acceptor for honor
becomes primarily liable to all parties subsequent to
him for whose honor he accepts. When the bill
accepted for honor has been presented for payment to
the drawee and dishonored, the holder may sue the
acceptor for honor.

But the latter is, as between himself and the person
for whose honor he accepted, and parties antecedent to
that person, a mere surety ; and therefore, when he has
paid the bill, he can compel any of such parties to
reimburse him.

And the holder must not discharge the person for
whose honor the bill was accepted, or any person prior
to him, for then the acceptor for honor, being but a
surety, will be discharged.

It is the general ur.lerstanding amung mercantile
men, that each prior indorser on a note, is a surety for
each subsequent one; and this understanding is correct.
The successive indorsers of a promissory note, merely
on proof that it was made for the accommodation of
the maker, are not necessarily tv be regarded as co-sure-
ties, and so liable to contribution ; but in the absence
of any agreement to the contrary, the parties on such
proof may be considered as having entered into a con-
tract of suretyship, in the terms which the note and
indorsements are known to create, and the first indorser
having paid the note, cannot recover contribution from
the second. (2)

But the liability of the indorsers, as between them-
gelves, according to the order in which they stand on
the instrument, may be modified by express agreement,
and it is not absolutely necessary that such agreement
should be in writing, (b) and when the second indorser

(a) l:&lon v. Paxton, 23 C. P. U. C. 439, in appeal, reversing the case below, 22 C. P
(®) 'But see Elder v. Kelly. § Q. B. U, C. 240
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yment indorses as surety for the payee and first indorser, who
honor is not to become liable; the second indorser will be
ant to liable to the first, notwithstanding their respective
e bill positions on the note. (a)
ent to If the indorsement was intended by all parties as a
i@ the security to the payee, and it was not intended that the
payee should be liable to such subsequent indorser,
yerson effect will be given to the agreement of the parties. (b)
ent to ‘When a note payable to A B, or order, is indorsed

1@ has by C D, at the makers’ request, as surety to A B, and
ies to for his benefit, A B may recover on the indorsement
against C D ; though when the latter indorsed, A B
n for had not indorsed, and though in fact A B does not in-
prior dorse until after action brought. (c)
but a Where the payee and indorser of a note, is sued by
his immediate indorsee, it will be a good defence for
antile the former, to show that the note was intended to have
ty for been made to the indorsee, or order, and indorsed by
rrect. him to the indorser, to secure a debt due to the
1erely latter by the maker; but that by mistake itwas made
on of payable to the indorser or order, and that he thereupon
-sure- indorsed it to the indorsee, in order to enable him to sue
sence the maker, and on the understanding that the indorsees
such would have no recourse against him, as indorser. ()
1 con-

The payee of a note, whose name is indorsed in blank
thereon, may recover from a subsequent indorser, if
such subsequent indorser indorsed as surety to the
maker for the payee. Where the real transaction is
that the payee discounts the note for the benefit of the
maker, he may sue any persons who indorse as suretics
to the maker, though their names are subsequent to
that of the payee. (¢)
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‘orser ) Mottt v. Rews, 16Q. B. U,
§ Wordsworth v. )lu: uj

; Peck v. Phip
1220. ¢ 1} Blain v. Olip DQQ

Gunn v. Mc] Ixcnon, 18 Q.
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Though the order of indorsement is such that the
plaintiffs would be liable on the note as prior indorsers
to the defendants, yet if the circumstances shew that
the defendants will have no right of action against the
plaintiffs, notwithstanding their relative positions as
indorsers, they may recover against the defendants,
Thus, where the payees indorsed to the defendants, but
at the date of the note the maker was indebted to the
plaintiffs, and it was agreed between them that in con-
sideration that the maker would procure defendant to
indorse the note and become surety to the plaintiffs
(the payees), the latter would give time to the maker
until the note matured, and the note was made in
pursuance of such agreement; and the defendant, for
the accommodation of the maker, indorsed it to the
plaintiffs with the intention thereby of becoming surety
to them as indorser, and the maker delivered the note
8o endorsed to the plaintiff, who thereupon gave time as
agreed upon; it was held that the plaintiffs could
recover. (@)

The law seems to be well settled that if the maker
of a promissory note for a debt due by him to the payee
requests a third party to indorse it, that he may be
surety to the payee, and he does indorse it for such
purpose, then the payee can, as such indorsee, recover
against such indorser. (b)

But the mere fact of writing the name on the back of
the note, is not necessarily an indorsement to the
payee, and to constitute such an indorsement, it ought
to be clearly shewn that the indorser either indorsed it
after the payee had indorsed it, for the purpose of being
transferred to the payee as security to him from the
indor:ee, or that he indorsed it with the intent to be a
security to the payee for the amount named therein,

49.

@) Foster v. Farewell, 13 Q. B 4
6) Smith v, Richardson, 16_C. . C. 210,

. U. C.
P.U
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though it may not have been indorsed by the payee,
and the payee of a promissory note, indorsed iu blank,
cannot by merely writing his name above that of the
indorser, maintain an action, as indorsee against the
latter, unless he shows that he has received authority
from the indorser, 8o to do, with the express object of
creating between them, the relationship and consequent
liability of indorser and indorsee. (a)

Wt to The order of signatures by indorsement upon a note,
ntiffs is & mere presumption of the undertakings of the in-
1dkop dorsers, with respect to one another, and this presump-
de in tion may be rebutted by proof of a contrary understand-
t, for ing or covenant. (b)

) the Where a note is made payable to A or order, but is

urety only indorsed by B as surety to the maker, A cannot
note recover in an action against B, the latter being subse-
ne as quent to A on the note. ()

rould

#) Day v. Sculthorpe, 11 L. C. R, 26

(u; Robertson v. Hueback, 16 C, P, U 0 208,
(¢) Junes v. Asherof l, 6 0. 8. 164,
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CHAPTER VIIL

OF NOTICE OF DISHONOR.

When acceptance of a bill is refused on presentment for
that purpose, or when payment of a bill or note, on its
being presented when due, is refused by the acceptor or
maker, the holder cannot sue the drawer and indorser
of the bill, or the indorser of the note, unless each of them
receives, within a certain time, notice of dishonor.

The object of the notice is both to apprise these parties
of the fact of dishonor, and to let them know that they
will be called upon to pay.

It is advisable to give the notice in writing, though it
is sufficient if only verbal.

There is no precise form of words required in giving
notice of dishonor; all that is necessary is to apprise the
party liable, of the dishonor of the bill in question, and
to intimate that he is expected to pay it. (a)

But, as we shall hereafter see, it should show the holder
of the bill or note, and that the latter looks to the party
to whom the notice is given, for payment. (b)

And in the Provinces of Ontario and Quebec, it is
necessary that the notice should show that the bill or
note has been protested, for non-acceptance or non-pay-
ment. (¢)

@) See East v. Smith, 4 Dowl. & L. 744,
A; See the Con. Stats. Onhrlo, Chap. 42, 8.21.
See Con, Stat. L. C.
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If the notice is such that the defendant cannot be
mistaken as to the bill referred to, it will be sufficient,
though not in all particulars strictly accurate. Thus
notice of dishonor to the indorser of a promissory note, is
not avoided by a mistake in the description of the note;
e. g., stating it as a note of £1,000, payable 1st January,
1841, whereas, it was dated 1st January, 1840; the note
being in other respects correctly described, and there
being no other note to which the notice could have
applied. (a)

So where a notice of non-payment of a note received by
defendant, the first of four indorsers, stated the date and
parties correctly; but deseribed it for £28, instead of £25,
it was held to be a question for the jury, whether the de-
fendant was misled by the notice, and if he was not
misled, that the notice was suflicient. (b)

Though there is an error in the date of the notice of
dishonor, yet if the indcrser is not thereby misled, the
notice will be sufficient. Thus where a note was properly
presented and protested, but the notice of dishonor, being
dated the 20th November, stated the note to have been
that day presented and protested for non-payment,
whereas, in fact, the note was presented and protested on
the 19th, the court held that the proper question for the
jury, was whether the indorser had been misled by the
mistake in the notice. (¢)

‘Where notice of « shonor of a note sent to an indorser
stated the amount a. ‘urately, but stated incorrectly the
day when it became due, and no evidence was given of
any other similar note falling due on the day stated, the
notice was held sufficient, the defendant not having been
misled. (d)

(a) Robinson v. Tavlor, 2 Kerr, 198
(6) Thompson v. Cotterell, 11 Q B. U. C. 185,
Low v, Owen, 12C, P. U. C. 101,

d) Thom v, Smd!ord.oc ) A8 U C. 468,
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If there be more than one bill to which the notice may
apply, it lies on the defendant to prove that fact. ()

In case of mis-description of an instrument, as by calling
a note a bill, or vice versa, or transposing the names of the
drawer or acceptor, ete., it is no objection unless mistake
or inconvenience has arisen, which lies on the defendant
to prove.

All that is required is that there should be no reason-
able doubt of the identity of the note referred to in the
notice. Thus, in the Province of Quebec it was held, in
an action against an indorser of a promissory note pay-
able to the order of the maker, and indersed by him to
such indorser, that the following notice of dishonor,
addressed to maker and indorser conjointly, was sufficient
in the absence of any proof by defendant of the existence
of another note: “ Your (W. V. Courtney’s) promissory
note for £30 currency, dated at Montreal the 2nd Septem-
ber, 1836, payable three months after date to you or
order, and endorsed by you, was this day at the request
of A B, of this city, merchants, protested by me for non-
payment.” (b)

It will be observed that though in this case there is an
inaccuracy in the description of the note, yet the notice
in its essentials follows the form given in the Con. Stats.
of the Province of Quebec, c. 64, at page 531. The form
there given of notice of protest for non-payment of a note
is as follows :—

Montreal, 12th January, 1874.
To A B,
: At

Sir,—Mr. C D’s promissory note for $1,000, dated at
Montreal, in the Province of Quebec, the ninth day of
September, in the year of our Lord, 1873, payable four
months after date to E F or order, and endorsed by you,

(a) Shelton v. Braithwaite, 7 M. & W, 436,
(b) Handyside v. Courtney, 1L, C. J. 250,
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was this day at the request of G. H. protested by me for
non-payment. .

J. K,
Not. Pub.

Section 22 of the Statute in force in Quebec provides
that the several notings, protests, notices thereof, and
services of notices, shall be in the forms of the several
schedules of forms to the Act subjoined. It is appre-
hended that the only safe course is to follow the forms
given in the several statutes in all their essentials, and
that the cases already referred to do not go further than
relieve against mere iraccuracies of description.

The form of notice of dishonor prescribed by the Con,
Stats. of Ontario, chap. 42, s. 21, is as follows :—

Toronto, January 12th, 1874.
To Mr. A B,

Sir,—Take notice that a bill of exchange, dated on the
9th day of September, 1873, for the sum of $1,000, drawn
by C D on and accepted by E F, payable four months
after the date thereof at the Bank of Toronto, in Toronto,
and indorsed by you and C D, was this day presented by
me for payment at the said Bank, and that payment
thereof was refused, and that G H, the holder of the said
bill, looks to you for payment thereof; also take notice
that the same bill was this day protested by me for non-
payn.ent.

Your obedient servant,
A H,
- Notary Public.

In England it is held that the notice need not state on
whose behalf it is given, nor who is the holder of the bill
or note ; but under the statute referred to in Ontario, it is
conceived that the notice must show the holder of the
instrument and on whose behalf payment is applied for.
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Where & note was payable to defendant or order at the
residence of Hiram,Dell, Strathroy, only, and not other-
wise or elsewhere, and a notice of non-payment was sent
by Hiram Dell, dated Strathroy, 13th October, 1857, to
the defendant at Whitby, the notice was held to convey a
sufficient intimation to the defendant that Hiram Del: was
the holder of the note when it fell due. ()

When a note is not payable at a bank or other par-
ticular place, it is necessary that the notice of dishonor
should shew that the note has been presented to the
maker and dishonored. (b)

But where the note is payable at a bank and they are
the holders thereof at the time of its dishonor, it is not
necessary for the notice to state that the note was pre-
sented and dishonored. (c)

The same rule applies when the note is payable at the
office of a private individual, who is the holder thereof
when the notice is sent. (d)

The person giving the notice of dishonor, though he
need not be the actual holder, must be not only a party
to the bill or note but one himself, liable or capable of
being liable to pay the money. Thus, a notice is insuffi-
cient if given by a party who, not having himself received
notice in due time, is discharged by the negligence of the
party antecedent to him. (e)

But a notice by the holder, or by a party who is liable
to be sued and may be entitled to sue, will enure to the
benefit of all antecedent or subsequent parties. (f)

An agent authorized to receive payment of a note may
give notice of dishonor; and wher& a note indorsed in
blank is left at a bank for collection, notice of dishonor

@) Harris v. Perry, 8 C. P, U. C, 407.

I) Bank of Montreal v. Grover, 3Q. B. U. C. 27.
Bank of Uppet rcmldl v. ltmt,lQ B.U.C. 2.
Blinn v Dixon, 6 Q. B. U. C.

Chapman v, Keunc A &E. lﬂ Harrison v. Ruseos, 15 M. & W, 281,
Bayley, 6th Ed. 251,
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may be given by the bank, though it has no interest in
the note. ()

So the cashier of a bank with whom a note is left for
collection has authority to give notice of dishonor; (b)
and it seems an agent, such as a banker or attorney, may
give the notice of dishonor in his own name. (c)

Where a note is made payable to and indorsed by
several persons, though not in partnership, notice to one
is notice to all, for they are partners in the transaction,
and the payment or discharge of one is the payment or
discharge of all. (d)

And where partners are jointly liable on the bill, notice
to one is sufficient. (€)

When a note is indorsed by an individual in his own
name, a notice sent to a firm, of which he is a member
giving notice of dishonor, as if the firm were indorsers,
will not, it seems be sufficient. (f)

All parties are entitled to receive notice of dishonor,
save the maker of a note and the acceptor of a bill; and
the safest course for the holder of a dishonored bill is to

‘give notice to all the parties to the bill within the time

within which he is, by law, required to give notice to his
immediate indorser. (g)

Notice may be given to the clerk of & man of business,
at his office, and notice to an agent for the general conduct
of business, is sufficient notice to the principal, but notice
10 a man’s attorney or solicitor, is not sufficient. (k)

Bui a verbal message left at the drawers’ house, with his
wife, hus been held sufficient. (7)

L}
(«) Howard v. Godard. 4 Allen 452,
sg Girvan v. Price, 8 Allen 409 ; Wlllon v. Pringle, 14 Q. B. U. C. 230.
Woodthorpe v. Lawes, 2 M. B W. 1
Bank Michigan v. Gray. 1Q. B. U. (, “aze,
Porthouse v. Parker, 1 Camp.
Bank of Montreal v. Grover, ! Q. B.U.C.27.
%’) Rowe v. Tipper, 13 C. B. 2
Crosse v. Smith, 1 M &S«-l 545
(-‘) Housego v. cown. IM&W.
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If the party be dead, notice should be given to is
personal representatives, and if there be no personal re-
presentative, a notice sent to the residence of the deceased
party’s family is sufficient. ()

If a party be insolvent, he must still have notice, and
so should his assignees, if appointed, and in case the insol-
vent have absconded, notice should be given to the mes-
senger in possession.

By the law in the Province of Quebec, notice given to
the duly appointed assignee, in insolvency, of the party
liable on the bill or note, is as valid and effectual as if
given to the insolvept personally. (b)

As a general rule,a man transferring by delivery, with-
out indorsement, a bill or note payable to bearer, is not
entitled to notice. (¢)

To one who has merely guaranteed the payment of a
bill or note, notice need not be given unless he has con-
tracted to receive it, or would be prejudiced by the
absence of it. ()

If a man is liable on a bond or mortgage, or other inde-
pendent instrument, and also as indorser of a bill or note
for the same consideration he may be sued on the deed
without notice of dishonor of the bill. (e)

Where the person giving the notice, and the person to
whom it is sent, both live in the same place, the notice
must be given so as to be received the next day after dis-
honor, or after receipt of notice of dishonor.

Where they both live in different places, the notice
must arrive as early as a letter would arrive, if posted on
the n¢xt day after dishonor, or after receipt of notice of
dishonor.

Con, Stat. L C.c.64 5.13.8.8.2
Van Wart v. Woollev.SB & C. 439: Swinyard v. Bowes, 5 M. & Sel. /3.
Warrington v. Furblr. 8 East. 242; Swinyard v. Bowes, 5 M. & 8 62; Hitch-
cock v. Humphrey, 5 M. & G. §59.
(e) Murray v. 8, BB &. Ald. 165,

%:) Merchants’ Bank v. Birch, 17 John’s Reps. 25




to s
mal re-
aceased

ce, and
3 insol-
e mes-

iven to

' party
d as if

, with-
is not

it of a
18 con-
by the

r inde-
)r note
> deed

'son to
notice
er dis-

notice
ted on
tice of

o
's Hitoh-

NOTICE OF DISHONOR. 137

This is the best course for the holder to adopt, for it
makes sure that each of the parties receives notice in due
time. This time is reckoned on the supposition that each
party, from the holder upwards, gives notice to the party
from whom he has taken the bill, and the time allowed
for each notice is dependent on whether the giver and
recipient of it live in the same or in different places.

Now, it is plain that if the holder gives notice only to
his indorser, the power of the holder to sue any other
party will depend on whether the indorser is prudent or
diligent enough to give notice to the person from whom
he received the bill, and so on through all the parties up
to the drawer.

So that if the holder has not himself given notice to
the person whom he sues, it will be necessary to prove the
due transmission of notice through each of the prior
parties, and that too, in proper time—for the diligence of
one is not to compensate for the negligence of another.

If any party is himself discharged for want of punctual
notice, a notice from him can in no case Lind another
party.

When the parties to the bill do not reside in the same
place, notice by a special messenger within the time in
which it would have been received by post, is sufficient.

The plaintiff and defendant resided about three miles
distant from each other, and the mail ran between both
places, and closed at the place where the plaintiff resided,
on Monday, Wednesday, and Friday of each week. The
bill declared on was presented on the morning of the
4th, being the last day of grace,and not paid, there being
no mail on the 5th ; notice was served on the defendant
by a special messenger, on the morning of the 6th, before
it could have reached him had it been mailed on that day,
and the court held that the notice was served in good
time. (a)

(a) Chapman v. Bishop, 1 C. P. U. C. 432,
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The Consolidated Statutes of Ontario, chapter 42, s. 16,
provides that the notice of dishonor shall be deemed to be
duly served for all purposes upon the party to whom the

. same is addressed, by being deposited in the Post Office
nearest to the place of making presentment of such bill or
note, at any time during the day whereon such protest
was made, or the next juridical day then following.

But the statute only provides one mode by which
notice may be sent, and it is not absolutely necessary that
the notice should be mailed in the place of presenting the
note. Where the maker and indorser lived in Griersville,
where the note was payable, and the note was duly pre-
sented there; but the notice was mailed in Mecaford, a
village about five miles from the place of presentment,
the notice was held sufficient. ()

Under the Statute in force in the Province of Quebeec,
Con. Stat. L. C. c. 64, the service of notice of protest
for non-acceptance or non-payment may be made within
three days next after the day on which the bill or
note is protested, and if this is done, the service has the
same effect as if made on the day of protesting the note.

In that Province, the bill may be presented for payment
if unpaid at the expiration of the forenoon of the last day
of grace ; and in default of payment it may be protested
for non-payment. But, under section 16 ss. 2, of this
statute, no presentment and protest for non-payment of
any bill or note, shall be sufficient to charge the parties
liable on such bill or note, unless such presentment and
protest are made in the afternoon of the last day of
grace. (b)

And it has been held in the Province of Quebec, that
the omission to state in a notarial protest, that it was
made in the afternoon of the day of protest is fatal, and
in such case the indorser is discharged. (c)

3) See also Articie ZSIDQol the Civll Code

z-) Taylor v. Grier, 17 Q. B. U. C.
(c) Joseph v. Delisle, 1 L. C. R. 244,
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This statute, however, does not apply in the Province
of Ontario. ¢a)

If the notice of dishonor is mailed at the post-office of
the place where the indorser resides, the notice has the
same effect as if sent by a special messenger, for in the
ordinary course of Rost Office business, which the court
will notice judicially, the indorser obtains his notice with
as much certainty as if the letter were mailed at any
other Post Office. (b)

In the Province of Ontario, where a note is protested
on the last day of grace, a notice of non-payment deposited
in the Post Office on the day after, between eight and
nine o’clock in the evening, will be sufficient, though the
notice bears the post mark of the following day, if letters
posted at that hour, are not in the usual course of business
stamped till the following day. The day, for the purpose
of posting notices, does not end at sun-down, or after dark,
but signifies any time within the twenty-four hours. (c)

A notice of protest sent by a notary, which from mis-
direction has not reached its destination so soon as it
would otherwise have done, is nevertheless a sufficient
notice, if being posted sooner than was necessary, it has
in fact been received within the period allowed by law
for giving notice of dishonor. (d)

Where the indorser of a note maturing on the 11th
February gave the holder the following memorandum,
“ My note maturing the 10th instant, good for ten days
after date,” the note referred to was maturing on the
11th. No other note existed. It was held that this
memorandum extended the time for giving notice of dis-
honor for ten days from the maturity of the note, and
that a protest given on the 24th of February was suffi-
cient to rehder the indorser liable. (e)

l) Ridout v. Mlnnlng, 7Q.B.U C. 85.
Com. Bank v, Eccles, 4 Q. B. U. C 336
Wll-onv Prlngle 14 Q. B. U.C. 230
. V. Ross,1Q.B.U.C. 190
-) Bumatt v llon-xlun, 1 Revue Crmquo 478,
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When a bill is in the hands of an agent as an attorney
or banker, he is considered as a separate pasty as regards
time for giving notice, and consequently he has a day to
give notice to his principal, and the latter another day to
give notice to the antecedent parties. (@)

Where the holder is suing the dgawer of a bill upon
which there has been several intermediate indorsers, it is
not necessary for the holder to show notice given from
each indorser within the regular period. (b)

On the dishonor of a foreign bill which passes through
several hands before it reaches the plaintiff, it is not
incumbent on the latter to shew that he received notice
in time. If he send it by the first practicable conveyance
after he would himself be entitled to notice, this is suffi-
cient. A bill drawn in Saint John, New Brunswick, was
dishonored in London, England, on the 16th of October
(a Saturday). The plaintiffs resided at Wolverhampton,
in England, but were not then the holders. The then
holder resided in London, but as the 16th was a Saturday
he was not bound to send notice to the plaintiffs till the
18th. The plaintiffs, therefore, would not receive it till
the 19th; but even if they had received it earlier, the
Court held that they were not bound to transmit notice
to the drawer until they were themselves entitled to it ;
and, it appearing that they had sent notice by the first
mail after the day when they should have received notice
from the holder in London, that this was sufficient. (¢)

Where a bill drawn on persons residing in Dublin, Ire-
land, was protested for non-payment on the 3rd November,
1841, notice thereof to thg indorsers, who resided at Saint
John, in the Province of New Brunswick, where the bill
wag drawn, on the 22nd December following, was held not
to be in due time, it appearing that mails left Great

(a) Robson v, Bennett, 2 Taunt. 388; Bray v. Hadwen, 5 M. & Sel. 68 ; Firth v.
Thrush, 8 B. & C. 387

(6) Boyes v. Joseph, 7 Q B. U, C. 505,
(c) Tarratt v. Wilmot, 1 Allen 353.
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1 attorney Britain for t!.o Province or the 4th and on the 19th of
as regards November, and that a notice sent by the mail of the 19th

I & day to would have reached Saint John about the 4th December.
1er day to (@)

A promissory note made in Ontario, payable in Mon-
bill upon treal, is an inland note, being in effect payable generally
rsers, it is under our statute (Con. Stats. U. C. c. 42), and may be
ven from properly protested on the day after the third day of grace,

and the presentment at the place of payment may be
§ through proved vy a notarial act. (b)

it is not It was held that a promissory note made between par-
ed notice ties in Nova Scotia, payable in the Province of New
nveyance Brunswick, was a foreign bill, and that a protest thereof
+is suffi- was necessary. It is not now necessary that a copy of
wick, was the protest should be sent, but the notice of dishonor
" October must state that the bill has been protested. (c)

hampton,

In the Province of Quebec there is no distinction

Ehe t(llxen between foreign and inland bills of exchange. ()
mlt':;xlr t:}ly Delivering a notice of non-payment to an indorser by
:rcli ¢ tilﬁ leaving it with an out-door servant cutting fire wood in

the indorser’s yard, who is not known or proved to have
been an inmate of the indorser’s family, is insufficient.
But if the evidence lays a foundation for belief that the

rlier, the
it notice

g indorser actually received the notice, then he would be
the first g

:d notice Hiot )

;t © Where the indorser of a note (the defendant) and several

of his brothers lived with their mother, and the proof of
service of notice of dishonor was an entry in a book by a
deceased clerk of a notary, whose business it was to serve
notices of dishonor and to make entries thereof in a book,
and who had been directed to serve the notice at the resi-
dence of the defendant, “ Served on brother at residence,”

slin, Ire-
yvember,
at Saint
the bill
held not
t Great

@) Bank N. B. v. Knowles, 2 Kerr 219.
8; Firth v. bg Bradbury v. Doole, 1 Q. B. U. C. 442
Delaney v. Hall, 2 Thomson 401.
Knapp v. Bank Montreal, 1 L. C. R. 252,
2: Com. Bauk v. Weller, 5Q. B. U. C. 543.
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the Court held in the absence of evidence that any brother
of the defendant had any other residence than at their
mother’s house, that it was a fair presumption that notice
had been served there, and that the Judge was warranted
in leaving it to the jury to find whether it had been duly
served. (a)

The usual way of giving notice, particularly where the
parties live at a distance, is by post, for it not only has
the advantage of the distinctness of a written communi-
cation, but if the letter is properly addressed and mis-
carries, the sender of the notice does not lose his rights
and has merely to prove the posting of the notice.

Thus, it has been held that if the holder does what the
law considers sufficient for giving notice he can recover,
though the notice should in fact miscarry. Under the old
law, where the indorser lived in one township where there
was a post-office, but there was a post-office nearer to the
indorser in an adjoining township, and the latter post-
office was the longest established, a notice posted to the
indorser at the latter post-office in due form was held to
be sufficient, though the notice was not in fact received by
the indorser. (b)

In the Province of Quebec, notice to any party entitled
thereto, of the protest for non-acceptance or non-payment,
shall be sufficient, if such notice is given to such party
personally, or at his residence, office or usual place of
business ; and in case of death or absence, at his last resi-
dence, office or place of business, or if the notice directed
to such party is deposited in the nearest post-office com-
municating with the residence or office, or place of busi-
ness aforesaid, of such party, and the postage thereon be
prepaid. (¢)

The Con. Stats. Can. ¢. 57 s. 6, provides that all protests

i?(}anbyv Wright, Mich, T. 1872, Stevens’ Digest, N. B. Reports, 71.
b) Bank of Upper Canada v, Smlv.h 8Q.B.U.C. 868; 8.C, Lﬂmod,l Q.B.U.C.

(o) Con, Stat, L. C. c. 648,13,
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of bills of exchange and promissory notes shall be received
in all courts as prima facie evidence of the allegauonl
and facts therein contained.

Section 7 of this Statute provides that any note, memo-
randum or certificate, at any time made by one or more
notaries public, either in Ontario or Quebec, in his own
handwriting, or signed by him at the foot of or embodied
in any protest, or in a regular register of official acts kept
by him, shail be presumptive evidence in Ontario of the
fact of any notice of non-acceptance or non-payment of
any note or bill having been sent or delivered at the time,
and in the manmer stated in such note, certificate or
memorandum.

Section 8 provides t'iat the production of any protest
on any note or bill, under the hand and seal of any one
or more notaries public, either in Ontario or Quebec, in
any court in Ontario shall be presumptive evidence of the
making of such protest. Sections 7 and 8 of this Statute
have the effect of making the certificate of a notary
evidence of the sending or delivery of a notice of non-
payment, &ec., and they also make the production of a pro-
test prima fucie evidence of presentment for payment or
acceptance. (@)

The form of protest given in the Statute of Ontario,
Con. Stats. ¢. 42 s. 21, sets out the serving of notice,
according to law, upon the several parties thereto, by
depositing in the post-office at , being the nearest
post-office to the place of the said presentment, letters
containing such notices, one of which letters was addressed
to each of the said parties severally, adding the super-
seription and address of the letters. The sixth section of
the Statute of Canada, before referred to, only applies to
Ontario ; but under this section, in the Province of Ontario
the protest is prima facie evidence of the giving of notice

(@) Codd v. Lewis, 8 Q. B, U. C. 242,
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of dishonor, for the form of protest used contains an
allegation to that offect.

lndeed it has been held that the certificate of a notary
on the adjoining half sheet of the protest that he had
served on the indorser a notice of non-payment of the
note protested, was sufficient evidence of notice to the
indorser of non-payment of the note. (a)

The notarial certificate is only to be received in evidence
of such facts as the notary may properly do, and if the
notary has no authority to give notice of dishonor, his
certificate to the effect that he had given notice would not
be sufficient. (b)

It is impossible, however, to hold, since the passing of
the statute referred to, by which the production of a pro-
test is made prima facie evidence of the allegations and
facts therein contained, that the notary is not a proper
person to give notice. (¢)

And we may, therefore, safely conclude that in Ontario
the protest in the ordinary form is prima facie evidence of
the sending of notice of dishonor to the parties entitled
thereto.

Where a notarial certificate of protest of a note due
25th of June was dated on the 26th of June, and certified
that the notary had sent notice to the indorser, not saying
when it was sent, the Court held that the notice of non-
payment was sufficiently proved, for by the certificate the
notice must have been given either on the 26th or on the
25th. If on the 26th, it would be in proper time; and if
on the 25th, it would also be sufficient, for notice given
on the day the bill is payable will be good if the bill is
not afterwards paid. (d)

A notarial certificate that a note has been duly pro-
tested is sufficient, without alleging that the note has been

(2) Russell v. Croiton, 1 C. P. U. C, 428.
(5) Ewing v. (nmeron, 6 0. S. 541,

?) See Bank B. N. A. v. Ro!s, 1 Q B. U, C. 204.
d) Wood v. Hutt, 9 Q. B. U. €
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presented, for it could not be duly protested without being
presented. («)
Inthe case of Ross v. McKindlay, (b) the Court expressed

ins an

notary

he had an opinion that a notarial protest from Quebec, certified
of the by the notary as a true copy from his notarial book, was
o t:he sufficient without any notarial seal.

And a protest without seal is admissible evidence of
the facts therein contained, under the sixth section of the
Statutes of Canada, chap. 57, already cited. (¢)

Where a note is dated and made payable at any place
in the United States, the production of a protest of a
notary of that place is no evidence in this country of the
facts therein stated. A protest, to be evidence in our
courts, must be made in conformity with the seventh
section of the Con. Stats. Can. ¢. 57; in other words, this
statute only applies to protests made by notaries in
PrOpeE Ontario and Quebec. (d)

To prove the sending of notice without reference to the
statute, it is necessary to call as a witness the person who

'idence
if the
ior, his
d not

ing of

a pro-
18 and

Intario

»nce of posted it, and also the writer, or some one else who can
atitled speak to its contents. -
It will be sufficient proof of posting, however, if the
e due writer of the notice deposes to putting it in a box or
rtified on a table for posting, and a servant afterwards deposes
saying that he always posts all the letters so placed. (e)
" non- An action by the payee against the drawer of a dis-
ite the honored bill of excha:'ve was discontinued on terms of
on the the acceptor paying t‘e costs, and placing the amount
and if of the bill to the payee’s credit with a person to whom he
given was indebted ; and on the representation of the acceptor
bill is that this had been done the bill was given up to him.
The Court held in trover against the acceptor for the bill,
7 pro- that the jury might presume from these facts that the

i been

Russell v. Cronon 1C.P. U C. 428
@Griffin v. Judson, l!O P.U. C. 430.

zﬂlllnv Ollph:me 9Q. B.U. C.478.
) 1 Q. B. U. C. 50

Q

%c) Bhﬂbole:)v Garbett, 7 Q. B. 846,
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payee had given notice of dishonor to the drawer, inas-
much as the acceptor had admitted the liability of the
drawer in the action against him. (a)

Upon a plea denying notice of non-payment, it appeared
that the notice, though carelessly mailed by the notary
on the day of protest to a wrong address, had been received
by the defendant about a week after, and there was some
slight proof of his having applied to the plaintiff for fur-
ther time for payment, though it was not clear whether
the application referred to the note in questior or another.
The jury were directed that the evidence was insufficient,
but they nevertheless found for the plaintiff; and the
Court, though agreeing with the direction, refused to
interfere. (b)

A plea by one of two indorsers, who at the time of
indorsing were partners, that neither he nor his partner,
who had suffered judgment by default, had due notice of
the non-payment of the note, is not disproved by the fact
of the partuer of the party pleading having suffered judg-
ment by default, and so allowing judgment to go by
default does not operate as against the partner pleading
as an admission of notice. (c)

In the Province of Quebec the service of the notice of
dishonor is attested under the signature of the notary, on
a duplicate of the notice; and when this is done, it is
taken in all courts as prima jacie evidence of the allega-
tions and facts therein contained. (d)

In an action against the indorser of a promissory note
the duplicate notice of protest must be produced and
fyled, and the certificate of the notary that he has served

due notice upon the indorser is insufficient. (e)

In case there is no notary in the place or he is unable
.or refuses to act, any Justice of the Peace in Quebec

(@) McDonald v. Everitt, 8 Kerr 569,

(&) Fengnet v. McKenls, 6 G, . U-C. 306

d) Con. Stat. L. C. c. 64, 8. 14.
s) Seed v. Courtenay, 8 L. C. R. 308,
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fer, inas- may make such noting and protest, and give notice
iy of the thereof in the same manner, and his acts in that behalf

have the same effect as if 'done by a notary, but such
appeared Justice must set forth in the protest the reason why the
3 notary same was not made by the ministry ot a notary. (a)
received

The annexing of a copy of the promissory note to
the protest, or affixing it to the notarial act, is suffi-
cient. The certificate of the notary, signed by him, of
notice sent, indorsed on the protest, instead of being

: written ¢“on the foot of or embodied in the protest,”
ufficient, sufficiently complies with our Act. ()
and the : ; : !
In an action against the drawer of a foreign bill, the
fused to vl D 3
protest is evidence of an acceptance payable at a parti-
cular place, and of due presentment at that place. (c)

was some
* for fur-
whether
‘another.

: time of . .

partner, In an action on a promissory note drawn and payable
o in the Province of Quebec, the law of that Province
o tant must govern in regard to the sufficiency of the notice
red judg- of non-payment by the maker to charge the indorser. (d)

> go by ‘When the note is made and indorsed in Ontario, but

pleading made payable in Quebec, the law of thz latter Province
is to govern the time within which notice of non-

notice of payment is to be sent. (e)

otary, on The Statute of Canada, 87 Victoria chap. 47 sec. 1,

lone, it is provides that notice of the protest or dishonor of any

¢ allega- bill of exchange or promissory note, payable in Canada,
shall be sufficiently given if addressed in due time to
sory note any party to such bill or note entitled to such notice,

1ced and at the place at which such bill or note is dated, unless
as served any such party has, under his signature on such bill or
note, desiznated another place, when such notice shall

is unable be sufficiently given if addressed to him in due time at
Quebec such other place ; and such notice so addressed shall be

(a) Art.'2304 of the Civil Code.

b Lyman v. Boulton, 8 Q. B. u. C. 323,
Tarratt v. Wilmott, 1 Allen 353,
@) City Bank v. Ley, 1 Q B. U. C. 192,

o) Mathewson v. Onmn,lQ B. U. 0. 259.
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sufficient, although the place of residence of such party
be other than either of such before-mentioned places.
By virtue of this statute a person may, when becoming
a party to a bill or note, prescribe under his signature
the place to which notice of dishonor to him mmnst be
sent; and if the party specifies no place the notice of
dishonor may be sent to the party at the place where
the note is dated, whether the party resides there or not.

The law in the Province of Ontario, prior to the
passing of the statute, wus that the notice of dishonor
might be sent in writing to the residence or place of
business of the party for whcm it was intended, or it
might be served in writing or delivered by word of
mouth to the party personally. It is apprehended that
the statute is merely for the convenience of the holder
in cases where he is unable to ascertain the residence
or place of business of the party entitled to notice, and
that it does not abolish the former, but merely pre-
scribes additional methods of giving notice. It would
seem, as the lJaw now stands, when the holder knows
the residence or place of business of the party he may
gsend a written notice by post, according to the Con,
Stat. of Ontario, chap. 42, or he may serve a written
notice on the party personally, or give him verbal
notice of the dishonor; or he may, where it is more
convenient, send a notice in writing to the party entitled
at the place where the note is dated, unless some other
place is specified on the note itself, under the signature
of the party entitled, when notice must be sent to such
place. Whether it is not in the latter case imperative
on the holder to send notice to the place designated,
admits of very great doubt on the terms of the statute.
1t is conceived that the safer course, when a place is
designated on the note pursuant to the statute, is to
send notice to the place designated. Under the law
prior to this statute, if the notice reached the party it
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ich party
d places.
ecoming
ignature

did not matter whether it were rightly addressed. If
rightly addressed, the.Court would treat it as having
reached the party entitled, though the evidence proved
o SR o the contrary, for the party was not permitted to sutter
Hoilga ot by the failure of the post.

e where Where the holder desires to avail himself of the pro-

re or not. visions of the Act referred to, he must prove that the
A notice was addressed in due time to the proper place.
sk onan This is all he is called upon to prove, but in the absence
place of of such proof it is conceived he would have to support

his notice on general principles, independent of the

led, or it

word of statute,

ded that If all the formalities of the law are complied with in
e holder posting or serving notice, this is sufficient, though the
esidence notice never reach the party; and where the letter is
tice, and not properly addressed or despatched, it is conceived
rely pre- that proof that it actually came into the hands of the
It would party euntitled in proper time would make the nctice
r knows good.

' he may When the letters containing notice of dishonor are
the Con, not properly addressed, it must be shewn that they were
, written posted in proper time, and that they came into the
L verbal hands of the proper party in proper time: Thus,

is more where the letter was addressed, ¢ Administrator of
rentitled William Stinson’s estate, Belleville,” instead of to the
ne other administrator by name, it was held that such proof as
ignature above mentioned was necessary. (a)
t to such Where the notice is not properly addressed there

iperative must be clear evidence that it came into the hands of
iignated, the proper party; but if such evidence is furnished the
' statute. notice will be sufficient, though there is a mistake in the

place is description of the party. A notice of protest left by
ite, is to a notary with the payee and firat indorser of a note

the law personally, is sufficient, although the notice is addressed
party it ,

(e) McKenzie v, Northrop, 22 C. P. U. C. 388.
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to ¢ C. C. Payette, Sir,” and such indorser is a married
woman, described as “ Catherine Godin dite Chatliton,”
separated as to property from Eugene Payette, her
husband. (a)

A notice of protest, addressed to a female indorser as
¢ Sir,” is bad where there is no evidence that she
received the notice. (b)) But such a notice is sufficient if
proved to have been duly served upon her. (c)

The notice must he so addressed as to reach the party
entitled in due course of post. A notice of non-pay-
ment, addressed to no one by name, nor to any street,
or house, or place of business, but merely ¢“to the
executrix or executor of the late Mr. Jones, Toronto,”
is bad, for the Court could not assume that the post-
master would take the trouble to enquire who were the
executors or executrix of Mr. Jones, or that the matter
was 80 public and notorious that the letter was sure
to reach the proper party without delay. (d)

It has been held that notice sent to the indorser at
the place where the note was dated, is sufficient
diligence, such place being sufficient indication of the
indorser’s domicile to wir:nt the holders in scding
notice there, the indorsement being unrestricted.

In the case of a protest of a note dated at Montreal,
and payable at a bank in Albeany, in the State of New
York, a notice of protest mailed at Albany addressed
to an indorser at Montreal, (protest being made, and
notice mailed according to the laws of the State,) is not
sufficient where the postal arrangements between the
two countries at the time are such, that letters could
not pass through the post without the pre-payment of
postage from Albany to the line. (e)

Seymour v. Wright, 3 L. C.
Mitchell v. Browne, 9 L. C. J. 168

€, 3
g) Bank B. N. A. v Jones, 3 B.U.C.86; ;.Iao Balloch v. Binney, 8 Kerr, 440.
) Howard v. Sabourin 5, L. C. R. 45, affirmiug 8. C., 8 L. C. R. 519.

(-} Mitchell v. Browne, 15 L. C. R. 425
1

R. 464,
B.U
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