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ORDERS OF REFERENCE

House or CoMMoONS,
TrurspAY, 13th February, 1947.

Resolved:—That the following Members do compose the Standing Committee
on Banking and Commerce:—

Messrs.

Abbott, Fraser, - Mellraith,
Argue, - Fulton, Manross,
Arsenault, Gour, Marquis,
Beaudry, Hackett, Maybank,
Belzile, . Harkness, Mayhew,
Black (Cumberland), Harris (Danforth), Michaud,
Blackmore, Hazen, Nixon,
Bradette, Ilsley, Picard,
Breithaupt, 3 Irvine, Pinard,
Cleaver, Isnor, Queleh,
Cote (St. Johns-Iber- Jackman, Rinfret,

ville-Napierville), Jaenicke, Ross (Souris),
Dechene, Jutras, Sinclair (Ontario),
Dionne (Beauce), Lesage, Stewart (Winnipeg
Dorion, Low, North),
Fleming, Macdonnell (Muskoka- Strum (Mrs.),
Fournier (Maisonneuve- Ontario), Timmins,

Rosemont), MacNaught, Tucker—50

(Quorum 15)
Afttest. ' ARTHUR BEAUCHESNE,

Clerk of the House.

Ordered,—That the Standing Committee on Banking and Commerce be
empowered to examine and inquire into all such matters and things as may
be referred to them by the House; and to report from time to time their
observations and opinions thereon; with power to send for persons, papers
and records.

Attest. ARTHUR BEAUCHESNE,
Clerk of the House.

Tuespay, February 18, 1947.

Ordered—That the following Bill be referred to the said Committee:—
Bill No. 16, An Act to amend The Patent Act, 1935.

Attest. R. T. GRAHAM,
Deputy Clerk of the House.
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r STANDING COMMITTEE

TuespAy, February 18, 1947.

Ordered,—That the following Bill be referred to the said Committee:—
Bill No. 11, An Act respecting Export and Import Permits.

Attest.

R. T. GRAHAM,
Deputy Clerk of the House.

TrUrsDAY, February 20, 1947.

Ordered,—That the said Committee be empowered to print from day to day
such copies in English and French of its minutes of proceedings and evidence
as the Committee may, from time to time, determine, but not to exceed on any
subject of reference 1500 copies in English "and 500 in French, and that Standmg
Order 64 be suspended in relation thereto.

Ordered,—That the quorum of the said Committee be reduced from 15 to
10, and that Standing Order 63 (1) (d) be suspended in relation thereto.

Ordered—That the said Committee have leave to sﬁ: while the House is
sitting.
Altest.

ARTHUR BEAUCHESNE,
Clerk of the House.




REPORT TO THE HOUSE

TuuUrsDAY, February 20, 1947

The Standing Committee on Banking and Commerce begs leave to present
the following as its

FirsT REPORT

Your Committee recommends:—

1. That the Committee be empowered to print, from day to day, such
copies in English and French of its minutes of proceedings and evidence as the
Committee may, from time to time, determine, but not to exceed on any subject
of reference 1,500 copies in English and 500 in French, and that Standing
Order 64 be suspended in relation thereto.

2. That the Committee’s quorum be reduced from 15 to 10, and that
Standing Order 63 (1) (d) be suspended in relation thereto.

3. That the Committee have leave to sit while the House is sitting.
All of which is respectfully submitted.

HUGHES CLEAVER,
Chawrman.






MINUTES OF PROCEEDINGS

TraurspAY, February 20, 1947

The Standing Committee on Banking and Commerce met at 11.30 a.m., the
Chairman, Mr. Cleaver, presiding.

Members present: Messrs. Belzile, Blackmore, Bradette, Cleaver, Fleming,
Fraser, Fulton, Gour, Irvine, Isnor, Jackman, Jaenicke, MacNaught, Maybank,
Nixon, Quelch, Rinfret, Ross (Sowris), Stewart (Winnipeg North).

Mr. Jackman, on behalf of the Committee, congratulated Mr. Cleaver on
his re-appointment as Chairman of the Committee.

The Chairman read the Orders of Reference respecting Bill No. 16, an Act

to amend.the Patent Act, 1935, and Bill No. 11, an Act respecting Export
and Import permits. '

On motion of Mr. Irvine,

Resolved,—That the Committee report to the House requesting permission
to print, from day to day, such copies in English and French of the Minutes
of Proceedings and Evidence as the Committee may, from time to time, deter-

mine, but not to exceed on any subject of reference, 1,500 copies in English
and 500 copies in French.

On motion of Mr. Maybank,

Resolved,—That the Committee report to the House requesting that its
quorum be reduced from 15 to 10.

On motion of Mr. Belzile,
Resolved,—That the Committee ask leave to sit while the House is sitting.

On motion of Mr. Jackman,

Resolved,—That an Agenda Committee be appointed, consisting of the
Chairman, and Messrs. Blackmore, Fleming, Fraser, Irvine, Moore and Rinfret.

On motion of Mr. Fleming,
Ordered,—That the Clerk secure 60 copies of The Patent Act, 1935.

On motion of Mr. Jackman the Committee adjourned to the call of the
Chair.

Tuespay, February 25, 1947.

The Standing Committee on Banking and Commerce met at 11.00 am.,
the Chairman, Mr. Cleaver, presiding.

Members present: Messrs. Beaudry, Black (Cumberland),‘ Blackmore,
Cleaver, Cote (St. Johns-Iberville-Napierville), Dechene, Dionne (Beauce),
Dorion, Fleming, Fraser, Fulton, Gour (Russell), Harkness, Hazen, Irvine,
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6 " STANDING COMMITTEE

Jackman, Jaenicke, Jutras, Lesage, Low, Macdonnell (Muskoka-On{ario) i
MacNaught, Mellraith, Marquis, Mayhew, Michaud, Pinard, Quelch, Rinfret,
Sinclair (Ontario), Stewart (Winnipeg North), Strum (Mrs.).

In attendance: Hon. C. W. G. Gibson, Secretary of State; Mr. J. T.
Mitchell, Commissioner of Patents and other officials of the Patent and Copy-

right office; Mr. Christopher Robinson, Vice-President of the Patent Institute of
Canada.

The Committee proceeded to the consideration of Bill No. 16, An Act to
amend the Patent Act, 1935.

The Honourable, the Secretary of State, made a brief statement.

Mr. Mitchell was called. He explained the different clauses of the bill and
answered questions.

In the course of Mr. Mitchell’s examination, the Clerk was instructed to
secure, for members of the Committee, copies of the Report of the Commissioner
of Patents for the year ended March 31, 1946.

Witness stood aside and Mr. Robinson was called and questioned.

At 12,55 p.m., witnesses retired and on motion of Mr. Low, the Committee
adjourned until Friday, February 28, at 11.00 a.m.

R. ARSENAULT,
Clerk of the Commattee.




MINUTES OF EVIDENCE

House or CoMMONS,
February 25, 1947

The Standing Committee on Banking and Commerce met this day at 11.00
a.n. The Chairman, Mr. Hughes Cleaver, presided.

The CHAIRMAN: As you know bill 16 is now before this committee, an Act
to amend the Patent Act. If it is the wish of the committee we will first hear the
minister who will give a general statement in regard to the amended Act. He will
be followed by the Commissioner of Patents who will give in detail the amend-
ments introduced by bill 16 and the reasons for them. Is it the wish of the
committee that we now hear the minister? (Agreed).

.Hon. Mr. Gison: Mr. Chairman and gentlemen: I am glad to have the
opportunity to present this bill at an early date. As I stated when I introduced
the bill it creates certain rights as to the extension of time for filing patent
applications and extension of time for payment of fees. We give those privileges
to inventors of other countries where we receive reciprocal rights.

In the United States they have an Act granting similar benefits called the
Boykin Act. It expires on the 8th of August, 1947, so if inventors in this country
are to receive the benefits of it it is important that we should have our amend-
ments passed here in time for them to take advantage of the Boykin Act before
1t expires on the 8th of August.

When I spoke on the bill on second feading I mentioned the fact that in
section 2 we are amending the salary of the commissioner. In the draft bill that
was presented it read:

The Commissioner shall hold office during pleasure and be paid such
annual salary as may be determined by the Governor in Council.

It was thought at that time that the control of the salary would be in the
hands of parliament when they passed the estimates of the department,
but on further consideration it was thought we ought to put in the maximum
salary of $8,000 that had been recommended in the Gordon report. I said at
that time that I intended to move an amendment to the effect that section 2
be amended by inserting after the word “salary” in the fifth line the following
words, “not exceeding $8,000”. If the committee would see fit to bring in a
recommendation on that basis then it would undoubtedly carry when it comes
before the committee of the House.

I want to refer to section 4 of the Aet which enacts section 19(a) of the
Patent Act. It is the same as in the British Act. The only change that has been
made is that the Minister of National Defence is substituted for the First Lord
of the admiralty, or the corresponding officer in Great Britain. As to section
19(b) of the Act, having to do with patents relating to atomic energy, the pur-
pose is to bring our Patent Act in conformity with the Atomic Energy Control
Board Act which was passed at the last session of parliament. There are other
minor amendments for which the commissioner will explain the necessity.

In regard to the tariff of fees I should like to say that we have the lowest
tariff in the world at the present time. :

Some criticism was made of the work of the Patent Office. In justice to the
staff I must say they are working under very extreme difficulties at the present
time. The Patent Office is very erowded. They have suffered during the war

7
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8 STANDING COMMITTEE

from a shortage of staff. We secured authority to increase the staff but after a
competition had been held to secure patent examiners we found that very few
applicants had the qualifications required. It has not been easy to get men with
the high qualifications that are required for the patent staff.

With the increase in the fees it will be possible to print patents and make
them available to the public. At the present time Canada does not print any
patents. Anyone who wants to get the particulars of a patent must come to
Ottawa and obtain drawings in the Patent Office. It is inconvenient; it is an
expensive way of doing it. We find that rather than do that very often they
write to Washington and secure copies of the identical patent. We feel that it
will be quite a step forward to do our own printing of patents. At the same
time the fees that are recommended will continue to be about the lowest in the
world, We feel we should not make them any higher than is necessary in order
to make it as easy as possible for Canadians to secure patents.

As to the work in the Patent Office it is interesting to note that of the
applications for patents that come in about 90 per cent are foreign patents, so
that the fees that we will receive on those patents will come chiefly from other
countries.

Mr. MacpoNNELL: May I ask a question? Is the percentage of foreign
patents so high because we are used in any way as a kind of trial trip?

Hon. Mr. Gisson: No, I think so many inventions are patented abroad, and
they all file their patents in Canada to preserve their rights in this country. The
commissioner will explain any of the details of the Act or answer any questions
that are required.

The CHAIRMAN: Are there any questions that any of the members would
like to ask the minister?

Mr. Fraser: I should like to ask the minister if he does not think the fees

could be increased sufficiently so that the salaries offered to these applicants
could be raised? We would likely get a better quality of applicant if they were
offered a decent salary.

The CrarMaAN: You are referring to the examiners?

Mr. Fraser: Yes. As the minister said 90 per cent are foreign patents. I do
not see why we should keep our fees at rock bottom and not take in enough
money to look after the examiners.

Hon. Mr. Gisson: Of course, the salaries are not set by the Patent Office.
The salaries are set by treasury board. The scale of salaries is set on the advice
of the Civil Service Commission. Those who are employed in the Patent Office
are, of course, civil servants, and their salaries are set on the recommendation of
the Civil Service Commission.

Mr. IrviNne: Which board fixes the salary?

Hon. Mr. Gieson: The Civil Service Commission advises on the salary and
the treasury board approves it.

Mr. Fraser: A patent examiner would have to have technical knowledge?

Hon. Mr. Gisson: Yes.

Mr. Fraser: And therefore they would be skilled men and would require
and demand a decent salary. What are they paid now?

Hon. Mr. Gmsson: I will ask Mr. Mitchell to answer that.

J. T. Mitchell, Commissioner of Patents, called:

The Wirness: The patent examiners are graduate engineers from a recog-

nized university, usually with one or two years in the field before they enter the
Patent, Office. They come in as associate examiners at a salary of about $2,580
and go up to $3,300. I say approximately that.

e




BANKING AND COMMERCE 9

Then there is an avenue of promotion from associate examiner to examiner.
The examiners go up to $4,200. From the time that an associate examiner comes
into the office it will probably take him ten years before he reaches the grade of
examiner because these positions in the grade of examiner are usually caused by
vacancies or there may be a development in an art which requires an examiner
to be appointed to that art. Then we appoint an associate to the particular art
which is being developed.

Mr. Freming: I should like to ask the minister a question or two if the
question is proper.

Th CuamrMAN: Before you do that, does that fully answer your ques-
tion, Mr. Fraser?

Mr. Fraser: It does, but it also proves that a technician or engineer would
be a whole lot better off in private industry than-in the Patent Office because
it takes him ten years even to get into the class up to $4,200.

The WrrnEss: At the beginning of last year the maximum and minimum
salaries of associate examiners were increased. As I said, he starts now at about
$2,580 and goes up to $3,300. They increased the maximum last year, and they
increased the minimum. In other words, they used to come in at $2,100. Now
they come in at $2,580. Increasing the minimum in that way was to take care
of conditions as they exist today, and increasing the maximum was to give him
more or less a living salary when he came to the top of his grade in about six
years time. He gets an increase of $120 a year. Last May there was an increase
of $120 which was an extra supplement to what they had in previous years. That

was after recommendation by the Civil Service Commission and approval by
the treasury board.

By Mr. Fraser:

Q. If they went into industry they would get at least $3,500 to start with?—.
A. Of course, I could not tell you that.

Q. Do you think if the fees were increased that would look after the addi-
tional salary?—A. An increase of fees might have two reactions. You could, of
course, increase the salaries by that means. On the other hand, it might act as
a deterrent to people filing applications in Canada. One thing that Canada
does want is access to the inventions of other people so as to get the know-how
and be able to put those inventions into practice for the benefit of industry in
Canada. If you raise the fees so high that it acts as a deterrent to people filing
applications in Canada than they are not going to be able to come to the Patent
Office and find out exactly what has been invented and whether it would be
advantageous for them to get in contact with the inventor or patentee to secure
rights in Canada. :

Q. How far down are we from the United States?—A. You mean the fees?

Q. What are the United States fees? We are the lowest.—A. Their fees are
$30 on filing the application and $30 as a final fee, $1 for all claims exceeding
twenty on filing and another $1 payable on all claims exceeding twenty on issue
of the patent. s : ;

Q. What are they in the United States?—A. That is the United States. A

Q. What are they here?—A. In Canada at the present moment there is a
$15 filing fee and at the present moment $20 final fee, and 50 cents for each
claim over twenty-five on filing. :

The intention at the present time is to increase those fe?s to $20 on filing
and $25 on issue of the patent, and to make it $1 for each claim over twenty on
filing the application.

Mr. MacDoxNELL: May I make one comment? It does seem to me that
regardless of where the money comes from in view of the fact that the minister
has said, as I understood him to tell us, that the work has been to some extent
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held up by the fact that sufficient skilled examiners have not been a&ailable
surely that raises a prima facie assumption that the amounts involved as
remuneration are not large enough.

Hon. Mr. Gissox: Of course, during the war there was a great shortage of
skilled personnel in any case.

The WrtxEss: During the war there were about 25 per cent of the examiners’
staff who joined the armed forces, or joined other departments of the government
directly interested in the successful prosecution of the war. Instead of having
twenty-eight examiners we had about twenty-one. The work increased. Unfor-
tunately for the patent office the work increased in Canada much more rapidly
than it increased in the United States or Great Britain. That is on a percentage
basis. We had only one or probably two years in which there was a falling off of
patent applications. In 1941 and 1942 applications in Canada increased mater-
ially until in 1946 the number of applications received was about 4,000 or 40
per cent more than had been received in other years in the last ten years.

Mr. Freming: I was wondering if the minister would tell us what represen-
tations have been received that have led to some of these sections in the bill?
From where have representations been made? Have any of these sections been
requested by bodies like the Patent Institute, and in the case of the secrecy
provisions have those been introduced in any sense at the request of the Depart-
ment of National Defence?

Hon. Mr. Gmsox: The only representation that we have received has been
in regard to the printing of patents. There has been a desire on the part of the
Patent Institute that we should have patents printed. That is what led us to
take this action this year. No other representations have been received in
regard to the other contents of the bill.

Mr. FreminGg: None in regard to section 4 dealing with the matter of
secrecy ?

Hon. Mr. .GIBSON: No.

Mr. Freming: The Department of National Defence has not taken any
interest in that as yet?

Hon. Mr. Gisson: The Commissioner of Patents can tell us the tie-up his
department has had with the Department of National Defence. I am not
personally informed as to that.

The Wirness: In 1939 the office made arrangements with the Department of
National Defence and also the Department of Munitions and Supply that they
would send officers to the Patent Office to examine applications as they were filed
to see whether they would be useful to the country in the prosecution of the war.
A great many applications emanated from the United States and Great Britain.
They came from government departments in those countries and they were held
in the utmost secrecy. They asked that we hold them in secrecy in Canada also
under the provisions of the War Measures Act.

Mr. Brack: We can hardly hear the witness at all.

The Witness: We were asked to hold them in secrecy under the provisions of
the emergeney rules which were in force during the war and the Defence of
Canada Regulations. These applications were made secret. Some of them
belonged to our government. Some belonged to foreign governments.

With emergency legislation passing out at the end of March something will
have to be done to safeguard the secrecy of these particular patents, particularly
those belonging to Canada.

By Mr. Fleming:

Q. Do I understand there are a number of patents already to which similar
- Secrecy provisions have been applied since 1939?—A. There are a number of
patents, and they have never been published. They have been held in secrecy.
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Q. Can you give us the number?—A. I could not tell you the number,
but I can tell you we had about 5,000 applications in secrecy of which about
1,000 have been released from secrecy on the request of the patentees or their
attorneys. Those applications have been released in the country from which
they emanated. As soon as they are released from secrecy in those countries
the attorneys notify the Patent Office, and the Patent Office immediately releases
them from secreey and they are dealt with as ordinary applications from then
on. At the present moment we have probably about 3,500 secret applications.
A good many of those emanated from Great Britain, from their departments of
aireraft construction and supply. A great many also emanated from United
States government agencies. We are holding them until these government
agencies release the applications and permit them to be handled in the ordinary
manner. :

Q. Do I understand that no patents have been issued in the case of any of
these secret applications?—A. Patents have been issued but they have not been
delivered and they have not been published. Patents have been issued but we
are holding many patents in secrecy at the present moment.

Q. About 3,500 of them?—A. Those are applications. Do not confuse

applications with patents. An application is not a patent until it matures to a
patent. :

Q. 3,500 is the number of applications?—A. Applications, yes.
Q. Still on the secret list?—A. They are still on the secret list. They are

being released from secrecy at the rate of about 15 weekly. About 15 a week
is the release that is going on at the present moment.

By Mr. Stewart:

Q. I should like to know what happened to patents which have been
registered in Canada which belong to enemy corporations? Does the Patent
Office still hold them or are they surrendered to the Custodian of Enemy
Property ?—A. Patents issued to nations at war with Canada were not delivered.
They were held in the Patent Office and the custodian was notified. As soon as
the patent was issued the right to it was vested in the custodian. Then the
patent was held in the Patent Office, and with the eoncurrence of the custodian
licences were granted to Canadian manufacturers to manufacture under those
patents at a very low royalty. : '

Q. Were many such licences issued?——A._The number of licences granted
is not very large, although there are some. I think there are two hundred patents
involved altogether. There is not a large number involved.

Mr. Jaenicke: I should like to ask the minister if he would make a general
statement describing the provisions of the conventions and international agree-
ments into which we have entered? Will they restrict our legislation and will
they affect section 19A, that is the new sgctiqn pertaining to secrecy? For
instance, you said a moment ago that applications for secrecy were received
from countries other than the United States. Will the new section make any
provision for that? The only applications for secrecy which can be made are
by the Minister of National Defence, so far as I can see. Could we have ‘a
general statement in regard to the International situation?

The CuammaN: That question of yours is quite involved; I vyonder if you
would be willing to let it stand and the commissioner will answer it?

Mr. Japnickg: Yes, only I thought it would give us a good background
to know what our international relationships are.

The Wirness: Canada is a signatory to the Hague Conv_ention, but Qanada
did not sign the London Convention. The Hague Convention was revised at
London. but we did not sign it. At the present moment we are bound by the
Hague Convention. I think it was signed in 1924.

b
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The CuARMAN: I would suggest, Mr. Mitchell, if it is agreeable to Mr.
Jaenicke that you take his question under advisement and read a statement to
the committee, a prepared statement. It is quite an involved question.

Mr. Jaexicke: That will be quite satisfactory.

By Mr. Jackman:

Q. May I ask the witness a question in regard to his answer to Mr. Stewart’s
question about enemy patents in this country? I think you mentioned the fact
that about two hundred were involved. Were those two hundred in regard to
patents pending or were they the total number of issued patents?—A. The total
number of patents to Germany and to the Axis countries was about eight
thousand. Of those eight thousand there were some three thousand in which
there were non-enemy interests. Therefore, the number of patents which are
wholly enemy owned was in the vicinity of five thousand, between four thousand
and five thousand.

Q. Did we make available to Canadians the operating rights to any of
those patents?—A. To any of those patents for which they cared to ask for a
licence.

Q. About two hundred and fifty were involved?—A. About two hundred
were involved, in so far as licences are concerned. They are principally
medicinal; there are a great number of them for medicinal purposes.

Q. May I ask a question on another subject, that of the salaries for the
associate examiners and the examiners? Has the commissioner the comparable
figures for the American Patent office?—A. I can get them.

'Q. Do you know, off hand, whether they are about the same as in Canada
or are they substantially higher?—A. They are higher, but of course living
costs in the United States are much different, perhaps higher. Then, there are
housing conditions and other things.

Q. And taxation?—A. And taxation, so that probably the result is you
cannot make a true comparison. Our salaries here are about the same as the
salaries in Britain where an examiner would receive about eight hundred pounds,
going up to eleven hundred pounds or probably twelve hundred pounds which
would give him in the vicinity of $5,000 a year. Now, that is for an examiner
there, but they go right down in a series of grades to assistant examiner and
even below assistant examiner. People are taken in to be tried out. They
get about three hundred and fifty pounds per year.

Q. TIs the Patent Office in the United States located in Washington or is it
e.lsewhere?—A. It is at Gravellypoint at the present time with the administra-
tion part of the office in Washington. Gravellypoint is five or six miles out
from Washington. The administration part is in Washington.

Q. Perhaps the commissioner would be good enough to put in the record a
short table of the comparative salaries? ’

The Cuamman: I have made a note of it.

Mr. Srewarr: There is one other question I should like to ask. Could

the minister tell us what the gross revenues and gross expenditures of the patent
office were for the last fiscal year?

The CuAmrmaN: I will make a note of that; that will be tabled.

Mr. Fraser: Whatever is received from royalties should go into that, Mr.
Chairman; it should include royalties.

The CuamrMAN: I did not hear that, Mr. Fraser.
~ Mr. Fraser: That would include royalties?.

i The Cumamman: Yes, the gross revenues and gross expenditures of the
e.
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Mr. Fueming: I want to ask a question in general terms, but may I just
comment on that last question. I think if the commissioner is going to table
figures on income and expenditures of the Patent Office, he should go back for
more than one year. I would suggest he should go back for the last ten years.
Those figures are, no doubt, readily available.

Hon. Mr. Gieson: Do you want them back to 1936 or 1937? I can give
them for every year up to 1946. '

Mr. FLEmiNGg: Suppose you start with the present Patent Act, 1935.

Hon. Mr. GmsoN: This table only goes back to 1936-1937.

Mr. Jackman: This is just the office revenue, I take it; it has nothing

to do with the royalty revenue. I do not understand how the Patent Office gets
the royalty revenue.

Hon. Mr. GiBsox: The custodian would ges the royalty revenue. This
gives the receipts, salaries, the patent record receipts, ete. These expenditures
are divided under the headings of salaries, patent records and other expenditures.
This table shows a surplus for each year. For 1936-1937, the receipts were
$463,849.76 and the total expenditures were $230,028.54. I can give you a
breakdown of that under the heading of salaries, patent records and other
expenditures.

The CratrmaN: I would suggest the minister should simply read the tables
and we can file the details in our records.

Mr. MicuAaup: Is there a surplus for each year?

Hon. Mr. GiBson: Yes,

Year Receipts Disbursements
1936-1937 i $463,849.76 $230,028.54
1937-1938 e -~ 452,150.37 234,128.87
1938-1939 379,052.88 220,109.48
1939-1940 364,141.92 . 220,795.10
1940-1941 349,641.23 224,506.89
1941-1942 366,799.68 235,230.82
1942-1943 362,288.02 244,026.07
1943-1944 381,658.03 216,142.21:
1944-1945 405,439.87 - 223,418.41
1945-1946 439,356.59 239,826.69

Mr. IrvINE: So, the department is solvent?

Hon. Mr. GissoN: We have had a surplus every year of between $233,000
in 1936-1937 and $199,000 in 1945-1946.

Mr. Frasgr: I think we should be shown also the amount you have been
receiving from royalties because that constitutes receipts from patents, too.

Hon. Mr. GiBson: Those receipts are shown in the custodian’s account.
He receives the royalties -which come from the patents.

Mr. Beaubry: Were these figures for patents only or patents and copy-
rights? :

The CuammAN: I would suggest the committee might like to have a copy
of the report of the Commissioner of Patents which will give the committee a
breakdown of these composite figures. If it is your wish, I will obtain a copy
for every member of the committee. The report has been tabled, of course, and
you may have it, but I will obtain a copy for each member.

Mr. Beaupry: May I repeat my question? Are these figures for patents
and copyrights or for patents only?
Hon. Mr. Gmssox: That includes copyrights also.

Mr. Beavpry: Could we have a breakdown showing the gross revenue
from each?
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The CuAmrMAN: I am obtaining a copy of the report for every member of
the committee.

Mr. Beavpry: I do not know whether the report shows it; I have not a
copy of it here. I would like to have a report of the breakdown as between
revenue and expenditure for copyrights on the one hand and patents on the
other hand.

Hon. Mr. GiBson: This is all set out in the commissioner’s report. The
detail is there.

Mr. Beavbry: Thank you.

By Mr. Fleming:

Q. T wonder if I might ask a couple of general questions? The commis-
sioner has made some criticism about the administration of the department and
I would like to get at the basis of it. What is the opinion of the commissioner
as to the Patent Act in general? The trouble does not lie, I suggest, in the
Patent Act in general, is that correct? A. The Patent Act is a very good Act.
It does not lie in the Patent Act.

Q. The nub of the eriticism which has been made is lack of staff in the
department? A. Lack of space, primarily, and lack of staff.

Q. Both of those things? A. Both of those things.

Q. Is it twenty-two or twenty-four examiners which you have at the present
time? A. We have twenty-four. Three examiners have been appointed within
the last month which brings the total to twenty-seven. I asked for ten in
August last to fill the vacancies in our staff as well as to take care of the extra

_amount of work which has been accumulating. Up to the present moment,

we have received three.

Q. Does that indicate, Mr. Commissioner, in your opinion that had you
obtained the ten it would have been sufficient to meet the need?—A. No, ten this
year would be sufficient. I asked the former Secretary of State for sixteen, six for
next year. Each examiner who comes in has to be taught. It takes about a year to
do that. If you brought in sixteen men, it would take sixteen examiners to teach
them. You are not going to have much output in that case, so you have to bring
them in slowly in order that they may be taught and, at the same time, not
interfere too much with the handling of applications pending.

Q. Subject to your capacity to absorb new men and train them, what, in
your opinion, is the total number of examiners required to adequately handle the
number of applications coming in?—A. It depends entirely upon the extent of
the search required. At the present moment we search Canadian patents as

" thoroughly as possible. With regard to American patents, if the application has

been filed in either Britain or the United States, we ask the attorney to supply
the data of prior patents cited from the foreign country. We have facilities for
making the search of British patents. British patents are available in the office
for search since the year 1617, and up to the present day. United States patents
are available in the patent office for search for the last ten years. This involves
some 350,000 United States patents. They are all classified and open to search if
anyone wishes to see them.

- Q. Thave not got a full answer to my question concerning the commissioner’s
statement of his opinion as to the number of examiners required to give adequate
service to the public, subject to the capacity of the department to absorb and
train them?—A. T should say if we had a total of 50 patent examiners and we
had a clerical staff of about 110 or 120, we would be able to handle the patent
:gl;lﬁ(titlf?}?'t However, that does not include the printing of the patents, under-

at,

staff to handle that much work.

I am simply dealing with the applications in the office, for the clerical -

kel o s
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The CuamrMAN: Then, would you care to answer the second half of Mr.
Fleming’s question as to how many of those new examiners you could absorb
yearly without unduly handicapping your office work.

The Wirness: That is this year?

By Mr. Fleming:

Q. Or in any year; I assume it would take four or five years to build up your
staff?7—A. Yes.

Q. You asked for ten this year?—A. Yes. :

Q. Ten were authorized?—A. No, there were only twenty-two applicants
and of those there were only seven people found to be qualified, and so far only
three were appointed. However, ten were authorized.

Q. But you have only obtained three?—A. Yes.

Q. Does that go back, in your opinion, to the question which Mr. Fraser
asked? Are you offering them enough money to receive applications from suit-
able applicants?—A. No, there are a number of people who have called at the
office who would like to have come into the Patent Office, but one of the deter-

mining factors was beyond the control of the Patent Office. It was the housing
situation in Ottawa. %

Q. I have heard of that before—A. Now, that was the situation.

Q. One of the many subjects upon which you have touched was the subject
of staff, the examiners. T take it there would have to be a corresponding enlarge-
ment of your clerical staff?—A. Yes.

Q. What about the matter of space; would you enlarge upon that?—A. At
the present moment we have in the Langevin Block about 7,500 square feet; we
have about 3,000 square feet in the Hope Building; we have about 1,500 square
feet—that is floor space about which I am speaking—in the Trafalgar Building.
I asked the former Secretary of State for 50,000 square feet of floor office space
and 20,000 square feet of storage space but the Public Works department has not
been able to give us the required accommodation. Ly

Q. Will you say a word, Mr. Commissioner, about the organization of your
office? You have spoken about examiners. You have been the Commissioner
of Patents for some years now?—A. Since 1935. \

Q. Will you describe the structure of your office?—A. Of my own office?

Q. From yourself down?—A.—Well, of course, the commissioner’s office
is administrative, and all matters regarding the exammatl_on_ of patents which
have come to a state of conflict are referrgd to thfz commissioner.

Q. Personally?—A. Yes. All applications which are final rejections made
by the examiners are subject to appeal to the commissioner. All applications
received under section 65 for compulsory licence are dealt with by the
commissioner.

Mr. Stewart: Will you speak a little louder, please? We cannot hear you
down here. :

The Wirness: Shall I go over it all from the beginning?
Mr. Stewartr: No.
The Wirness: All matters appertaining to compulsory licences are referred to

the commissioner and there are hearings in connection with that work. During

the war the commissioner also supervised licences for the printing of French
publications in Canada, and also the granting of licences to manuf?,cture under
enemy-owned patents, with the approval of the custodian. Now, with regard to
other powers; the commissioner also has to sign all patents that-lssue,. and
patent correspondence, such as persqnal inquiries by people regarding patents
and applications which are pending in the office. The other correspondence to
the Patent Office with respect to patent applications in process of examination
82854—2
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go directly to the examiners. They attend to that. That is to say where the
examiner has made a report and the reply comes in, that correspondence is
handled directly by the examiner. In the case of an appeal from an examiner’s
decision, that is referred to the commissioner. The commissioner is also open
at all times for consultation by the staff in the handling of any particular appli-
cation with which they may be having difficulty.

By Mr. Fleming:

Q. Where is the bottleneck at the present time? You have given us a lengthy
review of your own duties, and it seems to me it would be quite enough to keep
any one man pretty busy.—A. I think it is adequate, I assure you.

Q. Is there any possibility of easing the bottleneck by any change in
administrative set-up of your duties? You require a period of years in which
to build up an examining staff. Is there any other place in which you can ease
the present bottleneck?—A. The present bottleneck takes place in the examina-
tion of applications, and the delays in attorneys replying to examiners’ reports.
They are largely on that ground. When the examiners report is sent out the
attorney has eix months in which to reply. If he takes his time in replying; of
course it causes congestion. There are very few applications ever filed at the
Patent Office where a patent issues immediately. They usually require about
three examinations, and it is these examinations which take up the time and
naturally result in building up this backlog of cases in the office which you
cannot get rid of. s

Q. I take it that your statement is that the bottleneck at the present
time is on the examiner level?—A. Yes, it is at the examiner level. I may say
that in the United States where they usually have seven hundred examiners
lately there has been a request for three hundred additional examiners, bringing
their examiner staff up to one thousand. They handle 70,000 to 75,000 appli-
cations a year. We handle on the average about 10,000.

Q. Would you give us the statistics of the number of applicatons pending?
We had some discussion about that the other day. Would that be in this report
that you are going to file with the committee?—A. Yes, the report gives that;
the number received.

Q. It would indicate the statistics as to the number pending and the length
of time they have been pending? Would it give us a breakdown of that by
years?—A. You cannot do that because the cases carry on from one year to
another, and a great many of them may be ready for allowance, and although
it has taken so many years to deal with all the cases you would get a wrong
mpression from a breakdown like that. There are applications in the office
now filed about 1934 or 1935, and they have been in conflict for three or four

years. There are five or six cases involved in conflict. We cannot get the.

conflicting parties down to an agreement among themselves as to who owns the
invention, and until that is done you cannot dispose of these applications.

en an application is in conflict, in one case it involved as many as twenty-five
applicants on the one conflict; all the other applications filed in that particular
art and pending in the-office, were necessarily held up until the conflict was
decided, until they clear the conflict absolutely.

Hon. Mr. Gsson: They cannot be forced to agree.

The Wirness: No. And there is an appeal—when this office finishes with
a conflict application there is an appeal to the Exchequer Court—the cases go
- there and there is a delay again on the same procedure.

By Mr. Fleming:

o Q. I take it that there are no statistics available which would advance that
information?—A. No. You could not get a table of that kind.
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Q. Just one more question and I will sign off. Is the backlog volumq incrgas—
ing? Has it been increasing in recent years?—A. It has been increasing since
the first year of the Patent Office. Sy :

Q. Yes. Now, has the increase been rapid in recent years?—A. The increase
is rapid at the present moment on account of the war, but it was not rapid right
- up until 1939. We are not holding the line and starting to deal with the cases
which have built up the Patent Office. We started in 1935 with nineteen
examiners. In 1938 we had twenty-eight examiners. In 1939 we asked for three
more examiners. In January of 1939 we got one man. We could not get the
others at all in Canada. They were engaged in commercial enterprise and
would not enter the office. During the war we could not add to the staff because
the men were all otherwise employed. Since the cessation of hostilities we
have been making every effort to build up the staff, and our last application

to the commission was to give us ten additional examiners, with the results that
I have already indicated:

The CuamrmaN: You have referred to the great delay which oceurs where
disputes arise as to the ownership of patents—

Hon. Mr, Gisson: Confliets.

The Wirness: Confliets, yes.

The CrAmrRMAN: Are you people lacking in power to resolve these conflicts?
Is there any additional power that you would like, that you think you should have
now?

The Wirness: We have sufficient power under the Act and a certain amount
of latitude in dealing with applications which come before the office. During the
war it was, of course, quite impossible to correspond with foreign applicants
whose cases were in conflict. Since ninety per cent of such cases emanate from
foreign countries nearly all the people involved in conflict in the office are
foreigners. During the war it was quite impossible to correspond with a -great
many of these people, and a great many conflicts have carried over from these
six years of the war. It is only now that we are again able to get replies. That
is why applications- have been pending for a long, long time—due to the war.

By Mr. Irvine:

Q. What are the academic qualifications required of an examiner?—A. He
would need a basic degree in engineering or chemical science. Some of them
have their master’s degree in science, and they have to have two years of prac-
tical experience. They are also required to be graduates of a university of
recognized standing.

By Mr. Beaudry:

Q. Am T right in my understanding of your answer to a former question
relating to another matter that if you had a large staff you might still have prob-
lems arising from outside the Ofﬁce.wlnch would still ereate this backlog?—A.
That is quite true. Even in the United States with all they are doing they still
have it and there always will be a backlog.

By Mr. Macdonnell: :

Q. In connection with this matter of conflicts to which you referred, I think
you deseribed cases where there were as many as fifteen people in confliet in
respect of a certain patent; and then you went on to say that naturally your
branch and everyone else would be held up unless they could clear up the conflict
which existed?—A. That is right. : e

Q. It must be extremely difficult to define where there is an actual infringe-
ment; and I am wondering if you would care to say something to enlighten the

82854—21 :
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committee on that: whether there is any legislative change which could be made
to overcome that or, if that is clearly a matter for the scientist. It seems to me
that you might have someone here who could give us a statement as to that.

The CuarMAN: That bothered me. That is why I asked Mr. Mitchell if
he neéded any more legislative authority.

The WrrnEss: It is purely a matter for the scientists. I think Mr. Robinson,
the vice-president of the Patent Institute of Canada, who is here, could tell you
something about the attorneys’ end of it, those working outside, and the nature
of a lot of these delays. When an application is put in conflict the first thing the.
office does is try to ascertain if there has been a corresponding conflict in any
other country in which these applications may have been filed; and, if so, what
was the outcome. Conflicts in the United States go on for sometimes many
years. In Canada we may be awaiting the outcome of these conflicts in the
United States before endeavouring to proceed to deal with the conflicts in Canada;
and it is only fair that they should be allowed time for that to be done.

By Mr. Macdonnell:

Q. They should be allowed that time, regardless.—A. Otherwise they are
going to jeopardize their interest and possibly take away a right which is theirs.
I do not think it would be fair to take away, or even to interfere with those
rights. For that reason we have to wait until the report is out to see what the
information is; then we have to go ahead and try to clear it up here. If the case
is still in conflict we have to decide the scope of each claim and which claims
are in conflict. As I have said already there were as many as twenty-seven cases
in conflict at one time by one examiner in the particular case T mentioned.

Q. I am still a little perplexed as to what it seems to mean. It means, per-
haps inevitably, that we are a little dependent on progress in the United States,
but they may have been a little dilatory over there; and you think there is no
escape from that.—A. There is no escape from that. I think probably Mr. .
Robinson could answer that question.

The Cuamrman: Would you care to give us an illustration of one of these
cases of conflict?

The Wirness: The conflict of which I was speaking, of course, was in the
- washing-machine field, with respect to which there is a large industry in Canada.
I cannot tell you anything about it because it is secret. Applications for patents
themselves are secret and I cannot divulge any details of them to anyone until
after the issue in conflict has been resolved and the patent issued. You can then
see our files. If the minister cares to give the committee permission to investi-
gate any particular case, of course, that can probably be arranged. Otherwise,
I shall have to follow the usual procedure.

By Mr. Jaenicke:

Q. Are there any cases in which conflicts take place in Canada where they
have to wait upon the outecome of a cenflict in the United States before the
Canadian conflict can be dealt with?—A. Not as a rule, because United States
law is entirely different from Canadian law. In Canada you can only get a
patent if you are the first inventor. In the United States it is the man in the
United States who introduces the invention into the United States. There is also
in the United States certain requirements of diligence. You cannot delay too
}(f)ng. hN(;)w, we have not got that requirement of diligence here. It might help
if we had.

Q. But there is nothing in the International Convention that would prevent
us from proceeding with an adjustment of our own confliet without waiting for
the outcome over there?—A. There is nothing of an international nature that
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would prevent us dealing with conflicts. The international convention deals
principally with priority, and a few other rights flowing from that, but it does not
touch on conflicts.

By Mr. Fulton: v

Q. Why could we not say the first man to apply for registration of a patent
in Canada should be entitled to it in the same way as they do in the States?—
A. We might do that to a certain extent, but I do not think it would be practical.
I do not think it can be done. :

The CrarmMAN: Gentlemen, we have with us available to give evidence Mr.
Robinson, the first vice-president of the Patent Institute of Canada. Would it
be well now to stand aside this first discussion and hear from him? I would think
that he would have the points pretty well clarified as to delay.

Mr. Fueming: May I ask cne more question, Mr. Chairman?

The CuamrMAN: Yes, Mr. Fleming.

By Mr. Fulton:

I think the commissioner would be prepared to elaborate the answer he gave.
If he cannot do that, why not?—A. We cannot do that because of the interna-
tional convention. We have allowed them a certain period of time within which
to apply in Canada after filing their patent application in the foreign country.
We could not go against our international obligations.

Mr. MacpoNNELL: That raises the question as to whether we should take it
to the international convention.

The Wirness: That might be a matter to be brought before the next inter-
national convention. I expect there will be one next year, but there has been no
revision since before the war, and it was usually revised every ten years. It might

be that something worth while could be brought up at the next international

convention.

Mr. MAcpoNNELL: So we are at a disadvantage because we are following a
system which is apparently more generous than that followed in the United
States. :

The Wirness: I think we are more generous in some ways than the United
States. Of course, the United States people may not think so. That is a matter
of opinion.

By Mr. Fleming:

Q. I would like to ask the commissioner about examiners. Is there anything
that can be done to expedite the recruiting of additional personnel? What I am
particularly interested in is this: Is there anything that can be done at all by
way of recruiting additional training personnel for the purpose of expediting the
training of personnel so that we could build up an examining staff faster than we
are doing at the present time within the department?—A. I eould absorb some
ten associate examiners each year until my staff was up to a total of fifty exam-
iners. These ten examiners would have to come in for training under the direc-

tion of staff examiners. In other words, when a man comes into the office he
~ first of all has to go through the Patent Act and find out what the statutory
requirements for patents are. He then gets applications of a simple nature to
examine. He is instructed as to how to examine them. When he has completed
his simple examinations they are brought before the examiner who confers with
the associate to see whether or not he is proceeding the right way—just like
teaching.

Hon. Mr. Gmeson: It is like training apprentices.



20 STANDING COMMITTEE

The WrrNess: Yes, you have to go through the training, it cannot be
acquired otherwise.

By Mr. Fleming:

Q. Iz there no way by which you could expedite that procedure by recruiting,
let us say, training personnel?>—A. With fifty examiners we would have most of
that backlog taken care of. As a matter of fact, the man who came in this
year might start to be useful next year and the following year he would be able
to do a trained man’s work. As a matter of fact you sometimes find that at
the end of the training period he can do as good work as examiners who have
been with us for fifteen years. His standing depends on the capability of the
man, and we find thal as a rule it takes about three years to train him. . After
that he has a definite value to the office. Unfortunately, it is not infrequently
the case when we have trained a man he leaves us and goes into private practice
in an outside office. As a matter of fact recently we had two very well trained
men leave us fo go into private practice in an outside office. They both went
to very well known firms of patent attorneys at very much larger salaries. But
the point is that they got their training in the patent office. We trained them
for outside interests. ‘And I do not think that is altogether fair to us.

Q. That is not unknown. My other question has to do with printing.
Anyone who has had anything to do with printing will appreciate the importance
_and the difficulty of printing. What is done in the way of printing now? Is it
just that you need more fees; or, is there some question of ability ‘involved?
—A. I really could not tell you what stood in the way of it because the act of
1935 provided for the printing of patents. _

Q. Who has held if off? Why has it not been done?—A. The fact of the
matter 1s it probably would have been done before this. The war upset tremend-
ously what we were trying to do. We were getting along very nicely up until
1939. We were getting well ahead every year. We had discussed the possibili-
ties of printing. We approached the Printing Bureau back about 1920 or
thereabouts and they gave us a price of $19.00 per patent for fifty copies. Their
price to-day for scventy-five copies of a patent is $62.50 which means that we
would have to spend, if we went to the Printing Bureau to get that done,
$650,000 each year for the printing of Canadian patents, from which we would
derive a revenue of probably $20,000 a year. -

Q. For whose decision is the printing waiting now?—A. The printing 18
walting until we get the money, until we get the space. When we get the space
we are going to print by an offset photographic method of printing. It has been
mvestigated. 1 went to the United States on the instructions of the former
Secretary of State. We estimate we can print 75 copies of each patent, taking

the average patent as 15 pages and a page and a half or two pages of drawings,
for $15.35. :

By Mr. Macdonnell:

Q. Do you mean to say that a government department wanted 400 per
cent profit?—A. T do not know whether it was profit. It is not the same process
at all. We are going to use an offset printing process. '

The Cratkman: A much cheaper type of printing but you think quite good
enough for your purpose. :

= The‘ Wirxess: The United States government are reprinting 100 copies of
United States patents by private enterprise. It is let out to a private company
-and they are printing them for $13.75.

Mr. Freming: As against the figure of the King’s printer of $62.
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Mr. MacponNELL: More than 400 per cent.
Mr. FLeaune: I think we ought to be in the printing business.

The Wirness: This is the offset process. That is the type of printing which
we propose to do. The drawings are at the back. I should like you to look at
the drawings. You can see what we are proposing to do.

By Mr. Fleming:

Q. This is the offset process?—A. Yes. We can print those for 25 cents a
copy.
Q. That is good enough for anybody?—A. I should imagine so. :

Q. But I am still asking who is going to make the decision on the printing?
Is that your decision or is that a matter for the Governor in Counecil?—A. Tt is
a matter for the Governor in Council. Section 25 of the Patent Act says this:

25. The Commissioner shall, in each year, cause to be prepared and
laid before parliament a report of the proceedings under this Aect, and
shall, from time to time and at least once in each year, publish a list of
all patents granted—

which we do in the Patent Office Record—

and may, with the approval of the Governor in Council, cause such
specification and drawings as are deemed of interest or essential parts
thereof, to be printed, from time to time, for distribution or sale.

Q. It comes down to this then that the decision to print will have to be
taken by the Governor in Council, and up to the present time the war has inter-
fered, the shortage of paper and printing facilities?—A. And do not forget space.

Q. Space, and then the matter of expense.—A. The office was contemplating
printing in the very same manner as one of the other departments of the govern-
ment, the statistical branch. They print all their own reports by the offset
process. They have a very nice plant. We looked through the plant. They gave
us a figure. We investigated very carefully, and our investigation of their plant
gave us a figure of about $15.

.

By the Chairman:

Q. Have you obtained estimates or tenders from the printing trade as to

what this offset printing will cost?—A. We asked two of them to give us a figure
and they would not touch it.

By Mr. Mayhew:

Q. Would there be any great volume that you would be printing?—A. The
volume we would be printing? : . S

Q. The volume in offset printing is eertainly a very great factor. The initial
setup is a terrific expense.—A. We timed all the operations at the Bureau of
Statistics, the preparation of the plates, the setup and then the printing process.
We investigated each step, and the number of people employed in each step.
~  The Cuammax: Gentlemen, would it meet with your approval to ask Mr.
Mitchell to make whatever statement he cares to make in a general way on the
bill and the reasons for the proposed amendments? Then we will proceed to deal
with the bill a section at a time. I have one other suggestion to make. It does
seem to me that perhaps the question o_f space is one reason w-hy there has been a
delay. If this office is spread around in trhre‘e different, buildings and has .wholly
inadequate space it might be that the committee would care to make an inspec-
tion of the space now occupied by the department and makg a recommendation
in that regard. It may be helpful.

Mr. MacpoNNELL: Could we not send the steering committee to do that?

&
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The CHAlRMAN: A small committee would serve.

Mr. FLeminG: I thought there was someone you were going to call on now.

The CrARMAN: I would rather have the general statement first.

Mr. Stewart: We are not going to discuss the clauses of the bill now?

The CrHAIRMAN: Oh no, a general statement first from the commissioner.

The Wrrxess: I will run through the sections.

Mr, MayHEw: Are we here to discuss the bill or are we here to discuss the
economic operations of the department and its general work?

The CuAmrRMAN: I do not think we should get too far away from the order of
reference, but I do think if in the course of our inquiry as to this bill amending
the Patent Act we gather any information that would be helpful to the depart-
ment perhaps we might pass it on.

Mr. Brackmore: Hear, hear.

The CuarmaN: All right, Mr. Mitchell.

The . WirNess: Section 3 of the bill is to facilitate giving information to
commercial companies in Canada as to patent applications filed in Canada of a
nature similar to issued foreign patents. On the information which the office may
give an industry may start up in Canada without being hampered by a patent.
For instance, if a patent is issued in the United States and an application is not

filed in Canada a Canadian industrial concern may see this United States

patent and ask us if a corresponding application has been filed in Canada. If we
answer “no” and they are clear under all other sections of the Act they may go
ahead and manufacture in Canada without any possibility of infringement or
being held responsible for using this particular invention. Section 3 of the bill
refers to sections 11 and 12 of the Act. The provision as to section 12 of the Act
is to allow the office to look after secret applications which have been filed during
the war at the request of foreign countries so that they will not be thrown open
to ordinary examination, with the possibility of leakage of the information con-
tained in them, after March 31 when the temporary legislation ceases to be in
effect. That is the object of that.

In Great Britain they have secret patents. In the United States they have
secret patents. This particular section deals only with patents owned by the
Canadian government, not by any other.

The purpose of section 19 (b) of the Act is only to bring it into harmony
with the Atomic Energy Act so that we may work with them as closely as

possible and see that applications filed pertaining to atomic energy are dealt

with in the manner provided for by the Atomic Energy Act or the rules and
regulations under that Act.

Section 5 of the bill deals with the repeal of section 23 of the Act. We
repealed it for the reason that it refers to patents issued prior to the 13th day
of June, 1923. The last patent issued prior to the 13th day of June, 1923, must
have expired on the 13th day of June, 1941, so that the section does not really
fulfil any useful function now. .

The reason for the amendment to section 26 is to clarify the section. There
is nothing of any moment in it. It is a mere case of clarifying the section.
Section 26 (1) of the Act reads:—

26. (1) Subject to the subsequent provisions of this section, any
inventor of an invention,

and in subsection 2 it says:—
Any inventor or legal representative of an inventor.

The reason for amending section 26 (1) is to bring it into harmony with
subsection 2, namely “Any inventor or legal representative of an inventor.”
There are some smaller amendments which may be made to that section

e
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but they do not alter its import at all. Section 9 of the bill refers to section 28
of the Act. Its purpose is to permit the filing of applications in Canada at this
late date when those applications could not have been filed during the war.

There may have been various reasons. We have been a little generous
here because it does not nécessarily h‘z_we to be a war reason. It may be that
the person who wants to file his application here did not find it expedient at
that time to file in Canada but now he wants to come into Canada and file
his application. Of course, if he comes in and starts an industry we may be
quite pleased to have him. I do not know.

Section 28 allows the filing of applications in Canada which might have been
filed or should have been filed during the war years, but as to which the inventor
was unable to file his application in Canada for personal or other reasons.

Section 10 of the bill, referring to section 29 of the Act, is a rather debatable
section in some ways. I want to explain that we require an oath in a Canadian
application, and there are only three countries in the world which require oaths
to be filed with the patent applications. They are the United States, Canada
and Newfoundland. I do not know how that first came into the Patent Act.
Probably. it was copied from the United States. It may have some use.
Personally I do not know that it has much use. However, it is in the Act and
we wanted to clarify when the oath should or may be filed.

Section 11 of the bill has to do with the fee. There is nothing in that.

Section 12 of the bill refers to section 31 of the Act. It is amended to
clarify it. There was some doubt as to what “action” was. The only action
that there is in the patent office is examiner’s action. We clarified section 31
to bring out that the action on which it depended there was the examiner’s
action.

Section 13 of the bill refers to section 32 of the Act. During the last few
vears we have found on a number of occasions joint inventors had made a
certain invention and had disagreed as to filing an application. The result was
that an application could not be filed.

We are making provision here that if all the inventors will not make an
- application one of them may do so. We are not depriving the other inventors
of the right to come in. If they want to come in and join with the first
inventor they- are at liberty to do so under the Act. Apart from that there
is a'section in thig bill which will provide that they can have the register in
the patent office corrected as to the title to the invention or patent if so desired.
It is merely to correct a condition that exists. I think it should be corrected
because it has prevented applications being filed as to a great many useful
inventions, and knowledge of them being disseminated throughout the country.

Section 14 of the bill is merely a change of the fee.

Section 15 of the bill deals with a typographical error.

Section 16 of the bill deals with what will be section 52 (a) of the Act.
If any assignment of ownership to a patent is presented in the patent office we
do not inquire whether the assignment is a good assignment or not. If every-
thing appears to be in order and it is signed by the contracting parties we
simply register the assignment, but let us suppose there is an application for a
patent and, an assignment is filed which is a fraudulent assignment.

There was no provision in the Act for going to the Exchequer Court to
correct the register of the patent office. This section of the bill is merely to
correct the register, the ownership of title to the patent. It has nothing whatever
to do with purging the register of lapsed patents. It is only to correct the
ownership. S :

Secion 73, deals with the tariff of fees for the purpose of printing. During the
sitting of this committee it has been represented to me that section 77 of the
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Aect which is dealt with in section 18 of the bill should be repealed in toto
and not merely by way of an amendment to the section. I suppose that will be
discussed at a later date.

The CralrmAN: Is there anything more?

By Mr. Beaudry:

Q. Do I understand you are the commissioner both of patents and copy-
rights?—A. Yes, there is a connection between copyrights and industrial designs.
There is a very close tie between industrial designs and patents and you cannot
separate them. 3

Q. Would you be good enough to tell me what the rank is of the highest
French-speaking officer in your department?—A. The highest ranking French
officer in the department at the present moment is the assistant commissioner.
The late assistant commissioner retired a year and a half ago, but he was off for
six months due to illness before that. As a matter of fact, the new assistant
commissioner was appointed last week.

By Mr. Lesage:

Q. Just one question; Section 52A is there any special procedure in connec-
tion with that?—A. That would come under the procedure of the Exchequer
Court and would be governed by the rules of that court.

Q. Would notice be given?—A. They would have to serve the office.

Q. Is there anything in the Act or would it be at the option of the clerk?—
A. No, they would serve the office with the notice because we would be the party
to it. We would produce our books and say, “Here is the situation; we did
register this. It is registered under so-and-so and here is the assignment.”

Q. It would not be by way of ex parte procedure?—A. There might be an
ex parte procedure because it might be so obvious it is fraudulent that it might
be by way of ex parte procedure.

Q. Who is going to decide that? Would it be according to the rules of the
Exchequer Court?—A. It would be decided by the Exchequer Court. The
Exchequer Court has full powers in this matter.

The Cuamrman: Would the committee care to hear a general statement
from the vice-president of the Patent Institute, before we go into the bill clause
by clause? All those in favour? %

Some Hon. MemBERs: Agreed.

Christolpi:::lar Robinson, Vice-President of the Patent Institute of Canada,
called:

The Wrrness: Mr. Chairman, at this stage there is nmot very much, on
behalf of the Patent Institute, I can usefully say. We think that the purposes
of the bill are good and, in general, we agree with the proposals made. We
h.a\.'e some suggestions to make concerning the phraseology of some of the pro-
visions. We will also offer some suggestions concerning possible additional
- provisions covering one or two points. We think it would be useful to deal with

them since the Act is being amended. We have some criticisms of the inclusion
of certain provisions but whether, Mr. Chairman, it is desirable that those be
_put forward at this stage, before the bill is being considered section by section—

. The Cuamman: Is it your intention to attend the committee meetings
durmg the entire course of our enquiry? 5

The Witness: Yes, sir.

Dasidesiiie
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The CHAmRMAN: Then, in that event, if you will indicate to the committee
when we reach the sections upon which you wish to speak, I think that would he
the proper procedure.

Mr. Jackman: 1 wonder if Mr. Robinson would tell us what the Patent
Institute is? What are some of the problems as seen through the eyes of the
institute? Who supports the institute?

Mr. Irving: That is the information I desire, too; will you tell us abou
the Patent Institute, its relationship to this department and so on? v

_ The Wirxess: The Patent Institute of Canada is an association of what you
might call, shortly, patent attorneys. Actually, they are people, some of whom
are members of the Bar and some of whom are not, but generally the principal
occupation of whom is to give advice to people who have invented something
they desire to have patented, or to manufacturers who may desire to undertake
the manufacture of some article and wish to know whether they are likely to get
Into patent trouble if they do. All the members of the institute are principally,

if you like, professional advisers on patent matters, some of them being members
of the Bar and some not.

By Mr. Michaud: _

Q. How many members are there in your institute, approximately?—A. We
have about forty Canadian members, we have about twenty British associates
and I should think probably thirty to forty foreign associates. g

Q. Are all the individuals who perform your functions, members of your

institute?—A. No, the institute does not cover all people who engage in this
profession in Canada.

By Mr. Jackman:

Q. May I ask you whether the leading patent solicitors of this country are
members of your association? Have you a good representation among them?—
A. There might be a difference of opinion on that. I can say this, most of the,
people who are in this profession in Canada are members of the institute.

By Mr. Jaenicke: : ;
Q. It is not a compulsory society, a society such as the Law Society where
everyone must be a member?—A. No, not at all.
Q. Tt is a voluntary organization?—A. Yes.

By Mr. Fulton:

Q. Have you any special relationship with the Patent Office or the com-
missioner?—A. No.

Q. It is just a matter of grace and courtesy?—A. We have no special
relationship except that we are, naturally, in eontact with the Patent Office all
the time because that is our job.

By Mr. Irvine:

Q. Are you good friends?—A. Sometimes; I think perhaps occasionally
we make the commissioner’s life a burden.

By Mr. Jackman:

Q. The members pay fees and they keep a central office going?—A. Yes,

Q. You are the vice-president. Is this just a position of honour for you?
Is your main source of income from your private practice or are you engaged
full time by the institute?—A. No, my main source of income is from my
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practice. There is no income provided for the officers of the institute 4wi_th the
exception of an honorarium for the secretary. All the officers are carrying on
their ordinary practice. :

Q. Even the secretary?—A. Even the secretary.

By Mr. Michaud:

Q. You are not like the high officers of a labour union?—A. No, we are
not a very large organization because the number of people who are engaged
in this/profession, if you took them all, both in and out of the institute, is not
very great.

By Mr. Jackman:

Q. How old is the organization?—A. It goes back to 1926. It was incor-
porated in 1935.

Mr. Fueming: I think the suggestion that we call on Mr. Robinson as we
read the provisions of the bill section by section is a good one. However, I
wonder if there are any general representations he may desire to make other
than the views he has already expressed?

Mr. RinFrer: Perhaps you have some general information you wish to
give the committee?

Mr. Jackmax: Mr. Robinson may want to make some general statement in
regard to how the Patent Act operates in Canada. Arve there any particular
difficulties? Are you labouring under any particular difficulties, or is it too easy
for people to get patents in Canada?

The Wirness: I should say the statute is a' good one but, like every statute,
there are possibilities for improving it. I think the main difficulty is the diffi-
culty which the commissioner has mentioned, that is with regard to the
insufficiency of space and the insufficiency of staff in the Patent Office to take
care of the work. This is a most unsatisfactory condition and one which I
think everyone agrees should be cleared up as soon as it is possible to do so.
As the commissioner indicated, it cannot be done over night because the Patent
Office is suffering from the results of years, if you like, of neglect. This office
has not been given the staff or space it should have been given. The result
is the work has just piled up in the Patent Office.

The difficulty in that connection in this country is that you get a patent
for seventeen years from the date from which it is granted. From the date
of the grant you have a monopoly on that invention for seventeen years. The
theory of the thing is that you can only obtain a patent on something from
which the public has never had any benefit before. You can only obtain a
patent on something which is new. In the United States they say, “Well, if
you will disclose to us this new thing of which you talk and which should be of
general benefit to the public, we, in return for such disclosure, so that anyone
who reads the patent will be able to put it into practice, will give you a monopoly
for a certain term of years. This will only be for a limited term, the idea
being when the monopoly is over, the public will have the full benéfit of your

inventior_l.” The alternative would be to have the inventor keep the secret and
the public would not have any benefit from it.

By Mr. Michaud:

Q. Would you happen to know what period of time is granted in the other
C(guntnes?—A,' Yes, in the United States, it is seventeen years from the date
of the grant; in England, it is sixteen years from the date of the application;

In France, it is twenty years from th ication; i !
= vy e date of the application; in Germany, it
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By Mr. Rinfret: _

Q. From the application or the grant?—A. From the application. The
difference between the North American way of dealing with it and, in general,
the European way of dealing with it, is that in North America, both in the
United States and Canada, the patents run from the date of the grant. As a
result, if the granting of the patent is held up, the term of the monopoly may, in
effect, be extended. Once you have filed an application—let us say you are
making an article upon which you have applied for a patent—you are entitled
to mark it “patent pending” or “patent applied for”; all the members of the
committee have seen those words. This mark has no legal validity at all. So
long as the patent has not been granted anyone is perfectly free to make the
thing which is covered by the patent application.

The difficulty arises in this way: if the article is one which would cost a
lot of money to manufacture, or one which would entail a large capital expendi-
ture, either in building a factory or something else, the manufacturers could not
take a chance on doing that because they know that some time or another—they
cannot tell when—the patent is going to come out with the result that if some
thing is not covered by the patent application—unless it is the kind of thing that
can be made in large volume and at low capital cost and quickly it is very
unlikely thav anyone is going to assume the risk of starting to manufacture,
because you might have to stop in two weeks; he could have three years. That
is why it is desirable that applications should be brought out of the Patent Office

as quickly as possible; they should be either definitely refused or granted as
soon as possible.

By Mr. Jaenicke:

Q TIs that the fault of the Patent Office always, or sometimes the fault of
the attorneys?—A. I think it is possibly the fault of both; because there is no
doubt about it that if the Patent Office is not in a position to force the thing on—
there are certain legal delays attaching to the issue of a patent itself. For
example, after you file an application the examiner considers it and he may
rightly say you cannot have your patent or you cannot have the patent in as
broad terms as you have asked for because there are, or there may be, other
patents covering very much the same sort of thing. And now, when you receive
a communication from the examiner under the Patent Act you have a period
of gix months-in which to answer that letter. It must be answered within six
months otherwise the application is vacated. It is quite true that in a great
many cases probably the full six months is taken; but the average lapse of _
time under the present provisions before there is any action by the examiner is
far over six months. It might be possible, particularly if the Patent Office were
up to date in its work eventually to eut that time down a little bit; but in
almost all countries they do give a term of about six months. Some give longer.
A few give as little as four months. But you have got to consider the difficulties
of a man who may be living in South Africa or Australia who has applied for a
patent in Canada. A letter has to go out to him; and then probably some patent
attorney in Australia has to get in touch with his client and they have to exchange
some correspondence to arrive at a decision as to what to do about it and then
they have to write back. The six-month limit is not I think on the whole
unreasonable; but by and large I think the great delay under present conditions,
is not the fault pf the Patent Office staff but it is delay within the patent office;
and there simply are not enough examiners to examine these cases and act on
them as soon as they come in, as would be desirable. As an indication of the
sort of thing that can be done under satisfactory conditions you must consider
the United States before the war. Not now, of course. They made beginning
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in the middle ‘30’s—a concerted effort to bring their work more up to date. For
one thing they increased the number of their staff enormousl)_r, with the' result
that just before the war you got the first action by the examiner; that is, you

got the first letter from the examiner in anywhere from four to six months, if.

your application had not failed. In the United States the time limit is now about
fifteen months. In Canada I think it is considerably longer than that. The
important thing, as the commissioner indicated, is to get more space and more
staff and bring the work up to date. If that were done it would be much easier
for the Patent Office in dealing with applications to get on with the job. There
are cases, of course, where a person representing a client takes advantage of the
opportunity for delay. . I have no doubt done it myself—taken advantage of the
fact that the work is so far behind. Some members of the committee are no
doubt members of the Bar and they know that their professional obligations
in certain cases may be, to be fair to their client, to apply the rules of court
in a way. that is most advantageous to him. But that does not mean that
looking at it as a member of the publie, you may think that these rules are,
first, the best ones to have. You may well think it would be desirable to have
different rules, rules which would not make that sort of thing possible.

By the Chairman:

Q. T take it that once an application for a patent is filed in most instances
the applicant is reasonably well-protected >—A. Well, he is protected in this way
that he has established an official date on which he must have made his inven-

tion, because he must have made his invention by the time he filed his applica-

tion. Once he has filed it he is protected from the point of view of somebody

- else coming along and getting in ahead of him, that he and not they are entitled

to the invention.

Q. Yes?—A. And mind you that protection is not absolute.

Q. No; but if he finds anyone entering the field on a temporary basis, which
‘anyone can do.—A. Yes.

Q. If he finds anyone entering the field he can then—perhaps they are try-
ing to take advantage of this time limit——he can then press for the grant of his
patent?—A. Well, in exceptional cases like that he can get what is called a speeial
order from the commissioner for immediate action on his application. If you can
make a showing that you are going to be prejudiced by the normal delays in
having the case taken up for consideration within the Patent Office you can get
an order from the commissioner directing the examiner to take that case out of
its turn. For example, in a case such as you are suggesting, where someone is

~infrir}ging, Is using your invention, and you want to get your patent out. But
- that is something which has to do naturally with the benefit to the applicant—

Q. I was coming to that. I was just prefacing my question, leading up to a
further -point. ‘Then, the way our present legislation sits, the applicant can
extend the seventeen year benefit which he has under a patent perhaps another
threg or four years by being dilatory in prosecuting his application.—A. Well,
I think perhaps that is putting it a little high. In the first place, the applicant
has got to answer the action by the examiner within six months. He cannot put it
0ff any longer than that. If the Patent Office were able to deal with the applica-
tions and with the replies on their official actions promptly you could very much
cut down the length of time that it takes an application to go through from the
time of filing to the time of the issue of a patent. It would depend pretty much
upon the individual case. Some cases, of course, are a great deal more difficult

, ».than Q_thers'. But, if the Patent Office were fully staffed they would be able to cut
~ down the time within the office. And T think it is fair to say this, that in cases

where the answer to an official objection to an examiner is not a full answer
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the examiner would be in a much better position to hold the applicant’s answer
up until, let us say, you have got the full answer; or, he could say: now you
have not given us a full answer and your application is abandoned.

Q. Answering now as a member of the general public and not as a patent
attorney, what would you say as to an amendment to the present act to make the
patent, term extend for only seventeen years from the date of application?—A.
Well, I think seventeen years from the date of application would be rather short.
I might say, Mr. Chairman, that there have been a great many suggestions, par-
ticularly in the United States, for the limiting of the time of the patent by
reference to the date of filing. On this basis, for example, a patent might run
not for twenty years from date of filing and not for seventeen years from date

_of granting—in a great number of cases where applications have been pending

for a very long time that would be perfectly satisfactory, and a satisfactory
provision if the work of the Patent Office were up to date; but so long as the
work of the Patent Office is not up to date it might work very great hardship
on the applicant.

Q. But you have already told us that he is reasonably well protected
anyway. If anyone invades the field during the time the application is pending
there is provision for very prompt action—A. One difficulty about that is that
you do not always know whether anybody is invading your field or not, par-
ticularly in the case of a foreign application; and, if you had to deal specially
with a very large proportion of applications, had to get them dealt with specially,

it would very much decrease your difficulty. It is only in the very, very rare
case—

By Mr. Rinfret:

Q. Would you be right in saying that there are absolutely no cases where
the applicant is interested say definitely in delaying the application?—A. I
certainly would not. Perhaps I have not made myself clear. The point I am
trying to make to the committee is that from the public point of view everything
should be done to prevent any abuse of formal procedure within the Patent
Office and to get the patents out as quickly as they can possibly be got out. I do
not think that the time limits that are in the act for answering official objections

By the Chairman:

Q. May I put it this way: from your experience, your wide experience as a
patent attorney, can you foresee that any substantial harm or injury would

. occur to an applicant if an over-all ceiling of twenty years from the date of

application should be written into the act?—A. Under present conditions, yes.
Under conditions such as existed in the United States patent office before the
war, I should say, probably not. And I emphasize again that I am speaking
personally. i

Q. Would you elaborate on the “y?s”?—A. Because of the inevitable delays
in getting the applications dealt with in the Patent Office.

Q. Do you know of any specific cases where infringements are taking place
during this interim period between the date of application and the date of issue

of the patent? Your answer “yes” rather involved that. That is why I asked

that supplementary question—A. No. It is difficult to put your finger on par-
ticular cases; but there is this point, that in a good many cases it may be
undesirable for anyone to start in on the manufacture of, or to make much
disclosure about an invention before a patent has been granted. .

Q. Do you think an applicant would not embark upon a heavy expenditure
getting ready for production until he actually had his patent?—-—_A. Very often
that is the position; and very often he is afraid to make much disclosure about
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the invention, particularly if it is one that can be made fairly quickly and with
low capital expenditure, because his patent may be delayed a long time and you
do not know how many other people are going to come into the field.

Q. What would you suggest then as an over-all ceiling if the three-year
period is not long enough?- What would you suggest would be a proper period ?—
A. T haven’t got the figures with me now. We did have at one time some figures
on the average pendency of applications. :

Q. Perhaps you could look them up and let us have them later—A. It
seems to me that in principle a reasonable ceiling might be one of seventeen
years, plus the average pendency of applications now; that, possibly, to be
reduced if it were possible to get applications out more quickly.

The CuARMAN: It is now five minutes to one. The agenda committee met
and decided to recommend that our next meeting this week be on Friday morning
at 11 o’clock. Shall we adjourn until Friday at 11 a.m.?

Mr. Low: I so move.
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MINUTES OF PROCEEDINGS

Fripay, February 28, 1947.

The Standing Committee on Banking and Commerce met at, 11.00 a.m., the
Chairman, Mr. Cleaver, presiding.

Members present: Messrs. Black, (Cumberland), Blackmore, Cleaver,
Dechene, Dionne (Beauce), Fleming, Fraser, Fulton, Gour, Harkness, Hazen,
Irvine, Isnor, Jaenicke, Jutras, Lesage, Macdonnell (Muskoka-Ontario), Marquis,

Michaud, Quelch, Rinfret, Ross (Souris), Stewart (Winnipeg North), Strum
(Mrs.), Timmins. :

In attendance: Hon. C. W. G. Gibson, Secretary of State; Mr. J. T. Mitchell,
Commissioner of Patents and other officials of the Patent and Copyright office,

and Mr. Christopher Robinson, Vice-President of the Patent Institute of
Canada.

At the request of Mr. Jaenicke, it was ordered that the following correctlon
be made in the printed minutes of evidence of February 25, viz:

In the three first lines of paragraph eight, for the words “Are there any
cases in which conflicts take place in Canada where they have to wait upon the
outcome of a conflict in the United States before the Canadian conflict can be
dealt with?”, substitute the following:

“Are there any cases in which conflicts take place in the United States where

they have to wait upon the outcome of a conflict in Canada before the United
States conflict can be dealt with?”

On motion of Mr. Jaenicke,

Ordered,—That there be printed 750 copies in English and 250 copies in

French of the Minutes of Proceedings and Evidence relating to Bill No. 16, An
Act to amend the Patent Act, 1935.

On motion of Mr. Fleming,
Resolved—That Mr. Rinfret be appointed Vice-Chairman of the Committee.

The Committee resumed consideration of Bill No. 16, An Act to amend the
Patent Act, 1935.

Mr. Mitchell was recalled. He read statements in answer to questions asked
at the last sitting, and was further examined.

Mr. Fleming submitted a copy of Sessional Paper No. 101A, dated 18th
July, 1946, and it was ordered that the said document be printed in this day’s
proceedmgs (See Appendixz “A”).

Examination of Mr. Mitchell was continued until 12.50 pm., when the
Committee adjourned until Tuesday, March 4, at 11.00 a.m.

R. ARSENAULT,
Clerk of the Committee.
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MINUTES OF EVIDENCE

House or ComMmoNs,
February 28, 1947.

The standing Committee on Banking and Commerce met this day at 11.00
a.m. The Chairman, Mr. Hughes Cleaver, presided.

The CramMAN: Gentlemen, we have a quorum. Shall we prbceed?

Mr. JaeNicke: Mr. Chairman, before we proceed I wish to request correc-
tion of the record of the last meeting. On page 18 I am reported to have asked
the following question:

Are there any cases in which conflicts take place in Canada where

they have to wait upon the outcome of a conflict in the United States
before the Canadian conflict can be dealt with?

I think, Mr. Chairman, you will recollect that my question was just the other
way about. It should read: 2
Are there any cases in which conflicts take place in the United States

where they have to wait upon the outcome of a conflict in Canada before
the United States conflict can be dealt with?

Of course, that was my question. The answer and the previous evidence would
indicate that.

The CuamrMAN: Yes, thank you, Mr. Jaenicke; that correction has been
noted.

Before we proeeed with Mr. Mitchell’s evidence, I should have asked the
committee at our last meeting to indicate how many copies of the Minutes of
Proceedings and Evidence of this committee with respect to bill 16 should be
printed. The suggestion has been made to me that we should have 750 copies
printed in English and 250 copies in French. What is your pleasure in that
regard?

Mr. Furron: I so move.

The CuamMAN: Mr. Fulton moves that in respect of bill 16—

Mr. Fuuron: T asked a question, why so many? Normally, it is 500 copies
in English and 200 in French. Is there any particular reason why we should
vary that?

Mr. Freming: Does that include the number furnished to members of
parliament?

The CuaRMAN: That is the over-all number.

 Mr. IrviNe: Must that motion go through to-day? The number we require
might be determined by what sort of matter is contained in the report. If the
question is not an urgent one, we might settle it some other day. - Otherwise, I
am in favour of printing the larger number.

The Cuamrman: In order to be safe, so we would not be short of copies of
the first meeting, and as there was no authority from the committee, I took the
responsibility for ordering a sufficient number printed. They are in your hands,
now. As to the subsequent issues I am, of course, in the hands of the committee.

Mr. Hazex: What does the clerk of the committee advise? He must have
a good deal of experience in these matters.

33
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Mr. Fuuron: Will you tell us whether the 250 extra make much difference
to the cost of printing?

The CuAamrMAN: Very little difference in the cost.
Mr. JaeNicke: I so move. ‘

The CHAIRMAN: Mr. Jaenicke moves, in respect of bill 16, an Act to amend
the Patent Act, that 750 copies be printed in English and 250 copies be printed
in French of the Minutes of Proceedings and Evidence of this committee. All
those in favour?

Motion carried.

Will you carry on, Mr. Mitchell, please? You might first table the informa-
tion which you promised to give the committee when you were giving your
evidence last Tuesday.

J. T. Mitchell, Commissioner of Patents, recalled:

The Wirness: Mr. Chairman, there was a question asked with respect to
ix}'ternational conventions for the protection of industrial property. I should like
to read the following memorandum in reply to that question:

The convention was signed at Paris, March 20, 1883, and revised at
Brussels, December 14, 1900; at Washington, June 2, 1911; at The Hague,
November 6, 1925, and lastly at London, June 2, 1934.

The contracting countries constituted themselves into a union for the

protection of industrial property.
_ The protection of industrial property is concerned with patents,
utility models, industrial designs and models, trade marks, trade names
and indications of source or appellations of origin and the repression of
unfair competition.

On January 1, 1946, the general union comprised 37 member countries.
Canada became a member'on September 1, 1923, and adheres to the text
of The Hague revision.

This brief explanation of the union will be confined to patent
applications and patents.

Article 4 of the convention provides that any person who has duly
deposited an application for a patent in one of the contracting countries,
shall enjoy for the purposes of deposit in the other countries a right of
priority during a stated period.

The period of priority for patents is twelve months and there are
regulations respecting the declaration to be made by the applicant of the
date and country of first deposit, the proof of deposit such as a certificate
from the proper authority and other formalities.

In effect this section means that conforming to certain formalities
any person who files an application in any country of the union may file
the application in any other country of the union not later than twelve
months thereafter and enjoy the rights and advantages he would have in
the other country if he had filed the application not later than the filing
in the first country. The rights and advantages of a patentee of any

- country of the union in any other country of the union are the same as
those granted to nationals of that other country.

Article 5 of the convention provides that the importation by the
patentee into the country where the patent has been granted of articles
manufactured in any of the countries of the union shall not entail
revocation of the patent. Nevertheless each of the contracting countries
shall have the right to take the necessary legislative measures to prevent
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the abuses which might result from the exclusive rights conferred by the
patent, for example, failure to work, but in no case can a patent be made
liable to such measures before the expiration of three years from the date
of grant of the patent. :

This means that a patentee may import the article manufactured in
any of the countries of the union into the country where the patent has
been granted for a period not exceeding three years from the date of grant
of the patent. Importation and/or failure to work after three years
would bring the patentee within the patent regulations of the country
where the patent was granted, unless the patentee is able to justify the
importation or non-manufacture by legitimate reasons. In the Canadian
Patent Act there is provision for the commissioner to grant a licence
precluding the importation of a patented article and either requiring the
patentee to work the invention in Canada or pérmitting the manufacture
by other persons.

There are other articles referring to the use of patented inventions
used on board ships, aireraft and land vehicles temporarily or accidentally
penetrating the country, the granting of temporary protection for goods
exhibited at official or international exhibitions held in the territory of
one of the contracting countries, the establishment of government depart-
ments for communication to the public of patents, ete., but the articles
explained in detail are the main clauses dealing with patents.

Does that answer the question?

There was a second question asked dealing with a review of the printing
estimates.

In January 1919, the Printing Bureau estimated the cost of printing
a patent of average length at $22.90. This was for fifty copies in
pamphlet form 11”7 x 8”. With the yearly issue then at 7,200 the cost
would have been $164,000.

In June 1925, the King’s Printer gave an estimate for fifty copies
of approximately $22.00 per patent. With the annual issue at 9,000 at that
time the cost would have been $198,000.

In 1929 the office made another estimate of $21.90 per patent and
with the yearly issue of 9,000 the cost would have been $197,000.

In 1931, a firm outside of Ottawa made a proposition for reproduction
at a cost approximately $7.00 per patent for twenty-five copies but could
not guarantee more than 50 patents per week or 2,500 yearly. As the
patent issue was then 11,000 yearly the proposition was not further
considered.

In 1935 an estimate for reproduction by a photographic process was
submitted at a cost of $7.50 per patent for thirty copies. The yearly
cost at that time for an issue of 8,700 patents would have been approx-
imately $65,000. This estimate was not satisfactory as it was made on the
basis that the work would be done in the Patent Office but was based
on outside working hours and conditions.

Now, those are entirely different from the hours and conditions prevailing in
the government service. '

None of the above estimates took into account the editing or the
cost of filing and storage.

In October 1946 the patent institute and the office thoroughly inves-
tigated the reproduction of patents by printing and photographic processes.
In the first place an estimate from the Printing Bureau was obtained.
For printing the letter press and making line cuts of the drawings their
figure was $62.00 a patent for seventy-five copies or with an issue of
10,000 patents, a yearly cost of $620,000. In addition, the bureau stated
they were not equipped to undertake such additional amount of work.
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: Some local firms were approached but they declined to estimate
because they could not obtain space, labour or printing machinery.. Firms
outside of Ottawa are not considered desirable as there is always the risk
of loss of irreplaceable papers in transport as well as the additional time
required for such transport.

A method of reproduction already in use in another government
department was selected for extended investigation. It consists of the
formation by photographic process of printing plates from which any
number of copies may be printed. It is thus a facsimile of the patent
specification and drawing and there can be no compositor’s errors and
proof reading is eliminated. Reproduction or enlargement can be made
but the size of copy selected for computing cost was 7” x 93” which is
slightly smaller than the 9” x 11” British and United States copies. The
size of 7" x 9%” gives the most economical use of negatives and plates.
Without going into further detail the various steps for preparation of copy,
production of plates, press work, gathering, stapling, cost of material and
labour, depreciation of equipment and other items were carefully consi-
dered and it was estimated that if the Patent Office undertook the work
it could be done for $15.00 for seventy-five copies of each patent, or on
an issue of 10,000 patents for $150,000.

I should like to say here that the average patent is about fifteen pages with
about 1:75 or 2 sheets of drawing. The basis on which that is computed is the
consideration of 1,000 patents, 1,000 regular patents considered during a
continuous period.

This does not include the cost of the equipment necessary for the work.
Such equipment consists of cameras, plate machines, presses, cutters, folders,
staplers and other necessary apparatus. The cost of these amounts'to $36,000.

I gave the figure last Tuesday of $50,000 for equipment. The actual figure
we received was $36,000, so I erred on the safe side by saying $50,000.

In addition, filing racks for storage of the copies would be required from
year to year. If you undertake the printing of patents, we will require about
an acre of space in the basement of the building to carry copies of patents for
the next ten or fifteen years. Copies will be placed in steel racks which will
be set about 2 feet 6 inches apart. These racks will carty all the patents which
we print. Copies will be drawn from there to send out to the public as required.

The estimated floor space for the printing establishment would be 6,000
square feet and filing space for ten years, 40,000 square feet. I think that is
approximately the area I gave you.

In November, 1946, the commissioner of patents and another officer
of the Patent Office visited the United States Patent Office in Washington
to study their methods of printing and reproducing patents. In the
United States the copy is edited in the Patent Office and the specifications
to be printed are sent to their government printing office. Here, there
is a section set aside for patents and no other class of work is done in
that section. They have their own linotypes, monotypes, presses and all

~ other necessary composing and printing devices. Normally; 104 copies of
each patent are printed—4 on bond paper for special use and 100 copies
on ordinary paper. For some classes of invention for which there is a
great demand for copies an additional hundred copies are printed. In
their printing office only the letterpress is produced. The reproduction of
the drawing is done by outside contract by a plant in Washington. The
Patent Office places the heading on the drawing before sending it there.
In addition to reproducing the drawing this firm is forwarded the printed
part of the patent from the printing office and assembles, staples, bundles
and delivers the complete patent to the Patent Office.
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The cost of each operation was supplied and in every instance it was
below the figures quoted by corresponding Canadian bureau or firms.

The reproduction of exhausted copies and the printing of their Official
Gazette which corresponds to the Canadian Patent Office Record were
also studied and while the information obtained will be very useful it
will not be dealt with here as it is not directly concerned with the original
printing of the patents. It will be sufficient to state that the United States
Patent Office produces their copies of patents at a cost of $26.80 for one
hundred and four copies.

I want to explain in connection with the figure of $26.80, the patent
specifications are printed and not photographed; only the drawings are
photographed.

Mr. Freming: May I interrupt before the commissioner continues his
remarks on the next item which is a rather different one? I should like to draw
the attention of the committee to sessional paper No. 101A which was submitted
to the House by the Secretary of State and which is dated July 18, 1946, and
in which there 1s some material dealing with the subject of printing. It might
be helpful to the members of the committee if a copy of this sessional paper were
placed in the record of the committee proceedings.

The CramrMAN: Is it 101A dated July 18, 1946?

Mr. FreminGg: Yes, Mr. Chairman; fortunately I have a copy of it here.

It is about two and a half pages in length. I think it would be helpful to have
it on the record.

The CHAIRMAN: May I see it?

By Mr. Fraser:

Q. Mr. Chairman, may I ask the commissioner what the cost is of printing
of what you call your monthly bulletin?—A. At one time it cost $50,000 a year.

Q. How many copies were made?—A. A thousand copies at that time. You
may remember that the number was reduced to about 800 during the war but
we have gone back again to printing a thousand copies.

Q. Is that monthly or weekly?—A. It is a weekly publication. It is done
under the Patent Act, section 25 I think it is; the same section as deals with
the printing of patents. But I want to point out that that amount of money,
$50,000 which was originally voted has been reduced from time to time, down
to about $30,000 to $35,000. I have with me two copies of the Patent Record
which I think may be informative as to what happens when the cost is reduced.
In October of 1932 the appropriations for printing were reduced considerably.
In fact, they were all used up and we had to make a saving; we had to print
the Patent Office Record by reducing the size of the drawings and also by
putting three columns-to a page instead of two columns as formerly. Also we
were reduced to one claim, only one claim appended to each patent; and that
materially interfered with the search being made at the Patent Office because
the examiners did not have available to them the full set of claims usually
submitted with the patent. The examiner’s files consist of drawings submitted
in connection with the application and in connection with each of these drawings
claims related to the patent as shown in the Patent Office Record are attached.
This material all used to be included in the Patent Office Record, and cutting
down the Record materially interfered with examination in the Patent Office.
Luckily that only went on for about six months, but those six months did cause
quite a lot of trouble.

The CuamrMAN: Mr. Fleming, would you care to indicate to the committee
what part of sessional paper 101A you believe should go into the record?
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Mr. Freming: Mr. Chairman, I think the whole of it might well go in.
1t is all germane to the matters discussed at the last meeting, and also to matters
referred to by the commissioner.

The CHAlRMAN: Is it the wish of the committee that sessional paper 101A,
dated July 18, 1946, a return to an order of the House, should be added as an
appendix to to-day’s proceedings?

Mr. Freming: Perhaps it would be helpful to the committee if I just read

the headings as noted: ‘

Office Accommodation

Staff

Printing of Canadian Patents

United States Classified Patents

Printing of Classification Manual

Classified Canadian Patents

Secret, Applications

Some Hon. MEmBERS: Agreed.

The Cuamman: Return 101A will be added as an appendix to to-day’s
evidence.

(Appendix A: Sessional paper 101A.)

The CHAIRMAN: Are there any further questions arising out of the statements
which have already been read?

By Mr. Fraser: :

Q. I have a question, Mr. Chairman: It was said that they would have to
have additional equipment and extra space if they were to handle their own
printing. You could not do that with what you have at the present time?—
A. No, we could not. You realize that if you print seventy-five copies of ten
thousand patents you will have 750,000 copies of patents in storage awaiting
sale. And remember; that in the first year or two you may not sell fifty
thousand or a hundred thousand. You may have to wait till they accumulate
for ten years before you would be able to get anything like a good return on the
number sold.

Q. Then there is another question I want to ask: This space which you
would have to have would have to be fireproof, and you would have to have a
certain amount of air-conditioning so your records would not be destroyed?—
A. Yes, and preferably it would require to be on ground level so that the weight
of that accumulation of paper, amounting to many tons, would not put undue
stress on the walls of the building. I may say that in the United States they
sell about four million to 4,250,000 copies of patents yearly, giving them a
revenue of about $1,000,000 at the present rate of 25 cents per copy.

By Mr. Jaenicke:

Q. From what you said, Mr. Mitchell, I understand that you would be
precluded under section 65 and section 66 of the Act from taking any action
until after the expiration of three years?—A. Oh, definitely; it states that in
section 65.

By Mr. Lesage:

Q. It is the same as the British Act, is it not?—A. It is the same as the
British Act. It was copied from the British Act verbatim with certain changes
made to suit our Canadian conditions. I think you will find that in the first
paragraph in section 65.
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Q. After the expiration of three years?—A. After the expiration of three
vears, yes. You will also find at the end of section 65, subsection (3) it states:
. it shall be taken that patents for new inventions are granted

not only to encourage invention but to secure that new inventions shall

so far as possible be worked on a commercial scale in Canada without
undue delay.

You will find that in subsection (3) of clause 65 of the present act.

By Mr. Stewart:

Q. Would you give us an interpretation of “undue delay”’?—A. Well,
“undue delay” means after the expiration of three years. If there is an abuse
of the patent by the public not being supplied with the patented article to an
adequate extent or on reasonable terms, or also if it is interfering with certain
trade or industry in Canada, then any time after three years is undue delay.
They may come in anytime but as a matter of fact if they come in immediately
after the three years the patentee would probably be given six months in which
to show reason why licences should not be granted.

Mr. StewarT: Thank you.

By Mr. Hazen:

Q. Do you make copies of patents?—A. Well, at the present time copies of
patents may cost you anywhere from $2.50 to $4; and we have been issuing
about four or five thousand copies per year, giving us a revenue of about $12,000,
somewhere about that. A great many manufacturers in Canada do not come
to the Patent Office for copies of their patents. They ascertain whether a
patent has been granted in the United States and if it has been granted in the
United States they send to that counry and obain a copy of the printed patent.
They used to sell them at ten cents but they now sell at a quarter. Their
libraries are built up by obtaining copies from the United States Patent Office.
We hope to be able to do that in Canada with respect to Canadian patents.

Q. Do you recommend that this photographic process be adopted now?—
A. T think it is a very good process. I have seen it. I have seen it in operation
at a department plant. I have seen the specifications and everything that is
printed there and they are very readable. It would fill the bill T think very well.

Q. Have you any conception of what to charge per copy if that process were
used?—A. The charge would be twenty-five cents per copy.

By Mr. Lesage:

Q. But you would have to have space?—A. We would have to have space.
Q. And you will be able to_take a lot of files out of your own office?—
A. My own office is crowded up with files now.

Hon. Mr. Gisson: We want to move the old office.
The Wirness: That is one of the difficulties we are up against.

By Mr. Hazen:

Q. At twenty-five cents per copy what amount of revenue would you expect
to get from the sale of copies?—A. You must keep this in mind that at the
present time the inventor himself is paying for the cost of printing with the
result that anything we get out of the printing is really velvet. Anything we
get from the sale of patents is clear, so that one can’t say what we may expect
to, gét. I know a great many industrial firms in Canada who have asked me g
number of times about the printing of patents. T have asked them what their
requirements were and they have told me that their requirements in the United
States are a thousand copies of patents a year. Now, a thousand copies of g
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patent is quite a lot, but if we could supply say five hundred copies in Canada
they would buy them here, and then they could get the remainder in the United
States.

By Mr. Fleming:

Q. It really comes down to this: At the present time you are operating at a
substantial profit in the department but the service you are giving to the public
could be extended to this printing?—A. Quite true. I agree with you there.

Q. And I think it is a matter of general agreement that the services
rendered by the Patent Office would be far more complete if you were to print
these patents—A. It is not complete at all; as a matter of fact it is not
functioning in a proper way to help industry. That is what we are aiming at.

Q. In other words, we are not giving the public the service it requires?—
A. I warn you not to go too far in this matter of deductions. I might say that
in the United States during the last ten years they have had deficits in seven
years. In the year 1943 they had a deficit of $1,047,000; and in the year 1944
they had a deficit of $1,112,316. As you expand the privileges of the Patent
Office in the way they should be to serve the public you have to take good care
that you stay within workable limits.

By Mr. Timmans:

Q. I think you said that at the present time the cost of copies of patents
is $4; is the present price $4 for a copy of the patents?—A. At the present time
you get certified copies for that price. It is not $4 in every case; it ranges from
around $2.50 to $4.

Q. And you get a copy of a similar patent in the United States for— - -
A. For twenty-five cents.

Q. For twenty-five cents?—A. Yes.

Mr. Lesace: The other day I sent over for two copies and the charge was
fifty cents; how was that?

The Wrrness: You got two copies of the Patent Office Record. We are
talking now about the cost of typewritten copies of patents.

Hon. Mr. Gisson: We are talking about individual patents.

The Wirness: Yes, individual patents. You see, what you got was copies
of the Patent Office Record, such as I have here, and they sell for twenty-five
cents each. I may tell you that the twenty-five cents per copy does not pay for
the cost of printing.

Mr: Fueming: You had better give Mr. Lesage his money back.

By Mr. Timmans:

Q. Mr. Commissioner, you charge $4 now?—A. Yes.

Q. Then at the present time the department must be making money?—
A. No, they are not making money because these copies are all prepared by
typing and we maintain a staff of from seven to eight girls who do nothing else
except type these copies.

Q. Then our system is either antiquated or is too extravagant.—A. I would
not say it was antiquated nor would I say it was extravagant; it is not progressing
:}? li;apidly as it should though. It is not antiquated; you can’t get away with

at. :

Q. I did not mean it that way.—A. There are cases both in the United
States and in Great Britain where they still typewrite copies of patents.

Q. If we were to go into this business of printing about which you have
been speaking would we be making any revenue from it in the long run or would
we be facing a deficit?>—A. No. We would make revenue from it. I do not
think there is any doubt about that.
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Mr. Fuemine: And we could give far better service to the public.
Hon. Mr. GiBson: Oh, yes.
Mr. Lesace: You have the building?

The Wirness: We would have to have a new building; of course, that is
assuming that we are going to get the equipment.

Mr. Trmmins: This new paragraph No. 17; is it in any way to take care
of this anticipated process?—A. Yes, that is to take care of the printing of
patents. The applicant there is paying for the printing. Really that is what
it amounts to; although as one of the gentlemen who was here Tuesday said,
he thought our fees were ridiculously low and he wanted to raise the fees to
provide adequate salary increases in the Patent Office.

By the Chairman:

Q. Mr. Mitchell, would you care to indicate to the committee the reason
why it is preferable that the printing should be done within your department?—
A. The reasons why the printing should be done in the department are these:
if you have got to send a file of patents away for a week to the Printing Bureau
to have them printed, then after they come back you have to go through each
patent application to find out that everything is there, check it all over, before
you put it back into the file again. Now, sending patents out of Ottawa—or
even if the work were done here in Ottawa—sending out takes up a lot of time
and also involves possibility of loss of material from the file, even the loss of the
patent; and we cannot run that risk. We cannot take a chance on losing patent
documents. As you know, there is only one copy in the Patent Office; there is
no duplicate. Therefore, we must not take a chance on losing any of those
documents. That is perhaps the most important reason why the printing should
be done on our premises.

Q. Do I understand from that reply that you are suggesting the printing
should be done by the King’s Printer but in your branch?—A. I do not care -
where they do it; whether they want to send their staff over to do it, or if they
follow the same procedure as is followed in the department to which I have
already referred, where they have their own employees and do the work on their
own premises.

Q. And I think you want to avoid the very high cost the King’s Printer
has given you as an estimate?—A. Undoubtedly.

Q. And if this lithographic process can be done with equal convenience on
the premises at a quarter of the cost, it would seem to be preferable—A. I think
it should be done on the premises to avoid all possibility of loss of documents,
and also to provide the cheapest form of printing adequate for the purpose, and
so that they can be sold to the public at a reasonable cost.

By Mr. Stewart:

Q. From your own point of view do you not think it would be better that
the staff which is responsible for this photolithographic process should be under
your direction?—A. I think so. I think we should have a director of printing.
As a matter of fact, I think the officer who went down to Washington with me
is the proper person to undertake it. He has been looking after all this sort of
thing in the Patent Office for the past several years.

Q. And that would keep everything entirely under your own jurisdietion?—
A. Absolutely, under the direct supervision and direction of the Patent Office.

By the Chairman:

Q. Mr. Mitchell, owing to the fact that you require considerable additional
space for the business of the Patent Office as you are now carrying it on, and
owing to the need for considerable extra space for the printing and storage of
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patents, I would like to ask you as to whether there would be any objection to
the location of your office being on the outskirts of Ottawa rather than in the
middle of the eity?—A. No there is not, because the majority of the work done
in our office is by correspondence; but it would of course be inconvenient to
local attorneys if we were moved far out of the city.

Q. How about the experimental farm?—A. That would be adequate,
splendid. '

Mr. Stewarr: Have you got your eye on any location at all?

The Wrrness: Yes, I have, sir; as a matter of fact the Records building.
If we could get two or three floors there, it would be adequate space for us in
which to deal with patent applications and also to serve the publie.

The CaamrMAN: Is it fireproof?
The Wrrness: It is a fireproof building.

The CuamrMAN: What would you think of the setting up immediately of a
subcommittee of this committee to visit the present office space of the department,
of patents and to bring in a recommendation, a rather detailed recommendation
on printing and on space?

Mr. Stewart: It is a very good idea, Mr. Chairman. T think it should
be done.

Mr. FLeminG: Is there any question about it being within the scope of our
authority?

Hon. Mr. Gisson: We would very much like to have a recommendation from
the committee, particularly on the space question.

The CrAtRMAN: Well, is it the wish of the committee that we would have
a subcommittee of say five; I do not think we should have too large a
subcommittee.

Some Hon. MEMBERs: Agreed.

The CaarMAN: I would ask each of the parties to turn in the name of its
nominee for that subcommittee; and to make certain that they will be willing
to work, because there will be quite a little bit of work to be done; and I think
personal visits should be made to the present offices and conferences should be
held with the commissioner and with the printing establishments and whatnot,
to bring in a really considered and worthwhile report. I will be very glad to
have those names then, if I may, early next week. We will appoint the
subcommittee at our next meeting and ask them to go to work right away.

By Mr. Fleming:

Q. Just before we leave the matter of printing, Mr. Chairman, there is one
question I would like to ask Mr. Mitchell: does the offset process not offer
definite advantages over ordinary printing when it comes to the matter of the
reproduction of drawings?—A. Yes, it does.

Q. Quite apart from the cost?—A. Quite apart from the cost. Of course, it
is very much cheaper, but the United States have found it expedient to have
their drawings all reproduced by the offset process. They are photographed
directly. There are no mechanical errors that can creep in at all in the
reproduction of drawings.

Mr. Stewart: If we have finished this part I should like to take up another
aspect.

The CrARMAN: There is one more report to table,

By Mr. Fraser:

Q. I want to ask Mr. Mitchell one quwtién. In the new bill we have before
us the fees are being raised about 20 per cent?—A. Yes.
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. Not any more than that. If those fees were raised say 30 per cent
they would still be under the United States fees and they would pay for the
printing of the patents?—A. They will pay for the printing of the patents
as it is.

Q. Yes, I know that, but it would give you that little bit extra to go on.—
A. You will find we have based printing on so much per patent. Suppose there
are 8,000 patents issued this year, 10,000 next year and 15,000 the year after:
the basis on which the printing is made is correct. It will cover all increases
except in the cases of materials and wages. What I mean is $15 per patent will
cover the whole thing. It does not matter whether you have 10,000 patents or
15,000. With 15,000 you have the extra revenue from the filing and the final
fees. It has been suggested, and it was seriously considered when preparing
the new tariff of fees, that the filing fee should be the same as the final fee,
namely, $25. Afterwards it was thought that if we put it up $5 in each case
there could be no complaint but it might stand $10 on the filing fee. The
present filing fee is $15, so that a filing fee of $25 and a final fee of $25 would
not be out of the way.

Q. The filing fee now is $207—A. It is $20, yes.

Q. What I am getting at‘is could that not be raised to $25?—A. It could,
but I would not go beyond that because you are stretching the limit, you know

Q. Yes, I know it does that, but I feel that would help the situation.—
A. Undoubtedly it would provided, of course, that people continued to file appli-
cations in Canada. Of course, the filing fees are a secondary consideration.
What they want in Canada is to get protection and start industries. Therefore,
I do not think that putting up the fee another $5 and making it $25 for filing
would be a deterrent in any way.

The Cuamman: I expect we will reach section 17 of the bill after we have
the report of our special sub-committee and I would hope that report would
contain pretty conclusive material as to costs of printing, and so on. Perhaps
we will deal with that point then.

By Mr. Timmans:

Q. May I ask a question before you go on? I have before me a summary
prepared in respect of your revenues during 1946. It shows a surplus of receipts
over expenditures of approximately $200,000. It also shows that on the basis
of the increased fees one may expect a surplus in 1947, or whatever the current
year might be, of about $330,000. I was going to ask the commissioner if I might
leave this with him so he may examine it. It may be of some use when we are
determining the question as to what extent the fees should be increased.—A. Is
that an extract taken from the commissioner’s report?

Q. From your report.

Mr. StewArT: We have it here.

The CuamrMAN: I hope all the members of the committee have received
this blue report I asked should be sent to you.

Mr. Lesace: It is referred to in No. 1 of the minutes and proceedings of the
committee.

Mr. Tmmmins: I should like to ask a question. I have not the report
before me.

The CuHAlRMAN: I am sorry if you did not get one. I will see that you get
one right. away.

Mr. Gour: From the point of view of safety will this new building not be
much inferior if it is not built outside of town? What if a bomb should be
dropped? It might destroy this building if it were in the city. If you are
going to put up a building there is plenty of space in my riding and it would
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be much safer. I make the suggestion that we should be careful as to this
matter. We should start to put these buildings outside of the big towns. We have
lots of room in my riding.

Mr. Lesage: What about Rockland?
Mr. Gour: Rockland is a nice town for that purpose.

The CmamMman: Did you want to bring up anything before the third
report is read?

Mr. Stewart: It is a matter outside of what we have been discussing.
The CHAmRMAN: All right, Mr. Mitchell.

The Wirxess: The third report is as to the professional staffs in Great.
Britain, the United States and Canada, a comparison of the salary ranges of
the officials. In Canada the Commissioner of Patents has a salary range of
$6,000 to $7,000. Seven thousand dollars is the maximum under the statute.

By Mr. Lesage:

Q. Has it always been like that or was it higher at times?—A. It was much
hig&xer. In 1927 it was $8,000. There was no minimum. It was $8,000 in 1926
and 1927.

By Mr. Fleming:
Q. What do you think it should be Mr. Commissioner?—A. Well, perhaps
I am without price.
Q. You are not interested in the money.—A. The assistant commissioner of
patents has a range of $4,200 to $4,800.

By Mr. Lesage:

Q. Excuse me, but was it ever higher?—A. Yes, in 1928 it was $5,000.
Q. There is no amendment provided in bill 16 to correct that situation as in
your own case?

Hon. Mr. Gisson: It is not set by statute, except for the salary of the
commissioner.

The Wirness: There is one principal examiner at a salary of $4,200 to .
$4,800. There is an inequality there, I must say, because the principal examiner
gets as much as the assistant commissioner.

By Mr. Lesage:
Q. How can that be corrected, by the Civil Service Commission?—A. The
Civil Service Commission would have to rectify the assistant commissioner’s
salary range.

Q. It should be done.—A. Well, I think it is obvious from this. There are
twelve patent examiners—

Mr. FLeminGg: The minister is taking a note of it.

The Wirngss: There are twelve patent examiners at $3,300 to $4,200. There
is one patent classification examiner at $3,300 to $4,200. There are twelve
associates, three of whom are now receiving from $2,400 to $3,300. The other
day I think I mentioned $2,520, but there was an increase of $180 given by the
Civil Service Commission with the sanction of the treasury board. I think they
start now at approximately $2,580. There is a bonus of about $180.

Bg'/ Mr. Stewart:
Q. Is that a cost of living bonus?—A. I think it is something like that.
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By Hon. Mr. Gibson:

Q. There is one question I should like to ask. Is that the establishment of
the office or can some of the associate examiners be promoted to patent examiners
when they are qualified?—A. They will be.

Q. You are not limited to twelve patent examiners?—A. No, we ought to
have a very much larger number than that. There ought to be a principal
examiner for each subdivision in the" office. First of all there should be a
principal examiner for each of the sections of the office. At the present moment
there is an electrical section, a mechanical section, a chemical section, and a
classification section. We have only one principal examiner. There should be a
principal examiner for each section. Then each section should be built up with
examiners and associates. There should be an adequate number of associates
for each examiner. =0

By the Chairman:

Q. If my memory is correct you told the committee at the last meeting that
an associate examiner would have to wait perhaps ten years to be appointed an
examiner?—A. Yes. '

Q. Why should that be? Why should a graduate engineer have to wait
ten years before earning an appropriate salary?—A. I was not thinking of the
present establishment, because in the present establishment as soon as associate
examiners acquired adequate knowledge they would be moved up. I am thinking
of an establishment having fifty examiners. In such an establishment in about
ten years time associates would be eligible to take on an examinership.

Q. What encouragement is there for a young university graduate if on
entering the service he knows he is going to have to wait ten years before he gets
anything like the type of salary industry would pay him in two or three years?—
A. Well, he gets his annual inerement which he does not get outside, and also
certain privileges they have in the service which they do not have outside.

By Mr. Lesage:

Q. I understand that is not the present situation of associate examiners?—
A. The associate examiner at the present moment is probably not in a very
enviable position.

Q. How long does he have to wait?—A. At the present moment T would
say we have four or five examiners going out which means that four or five
associates will go up immediately. Then there is the question of the development
of new arts. For instance, in late years the plastic art has developed
tremendously. There should be another examiner there. However, you are
going to make your office top heavy if they are all examiners and there are no
associates. You have got to balance it. It is the idea of balance you must keep
in mind.

Mr. Irvine: Perhaps if we could get them all in the Moral Re-armament
Movement they might not want any more salary.

By Mr. Jaenicke:

Q. T understand it is excellent training for a young engineer?—A. Tt is.

Q. Do we lose many after they have been there for a few years?—A. Of my
own knowledge if we go back to 1920 or 1921 we lost Mr. Neville and Mr. Savage
who went to the United States to large companies there. After a few years
Mr. Neville was receiving a very nice salary, and Mr. Savage is one of the
partners of a large firm. In 1924 another examiner went to San Francisco or
Los Angeles. As a matter of fact he is now the senior partner of the firm he
joined then. I do not know whether or not that means anything, but he is the
senior partner of that firm.
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By Mr. Stewart:

Q. What would be your turnover rate? How many men do you lose outside
of retirement?—A. Going back to 1926 or thereabouts we had one of our
examiners—in fact, he was assistant to me, and a very well qualified fellow,
too—who left and joined the General Electric Company. He got a very much
larger salary than he was getting with us, practically double what he was
getting with us. Then, as I said, we had two who left last year.

By Mr. Lesage:

Q. Was the personnel ever reduced by the action of the government?—
A. Oh yes. In 1924 the staff of the patent office was reduced by 22 from 115.
There were 22 employees dismissed in 1924.

Q. Who was the minister then?—A. I do not recall the gentleman’s name.
We were with Trade and Commerce then.

By Mr. Fleming:

Q. What was the reason for the reduction at that time?—A. I am afraid
I am not a mind reader. I do not know.

Q. Has that had any effect on this backlog of work?—A. Absolutely. That
had one of the worst effects. It started to really materialize then.

Q. There are a couple more questions I have arising out of this matter of
the increase in the backlog. I notice from the table on page 13 of your report
that from the time of the establishment of the patent office in 1872 there is
almost a steady, unbroken increase in the number of patents issued?—A. Yes.

Q. Up to 1921. There was a drop in 1922 and then a very large increase
in 1923. As a matter of fact, more patents were issued in 1923 than in any
other year in Canadian history?—A. Yes.

Q. Then there is a sudden drop in 1924. I presume that is owing to the
fact you just mentioned, that drastic cut in your staff?—A. That is owing to
that fact. I want to explain the 1923 increase to you. With the increase of
patent applications in the Patent Office the backlog had become so drastic
that a regulation was brought out curtailing the search in the Patent Office to
Canadian patents only. They were not allowed to search the United States or
Great Britain or use any textbook or anything else. The result was that a great
many patents were issued at that time of very doubtful validity. I will read
the rule to you so you will know what it was. This is the 1923 rule.

In the examination of an application the investigation as to novelty
and patentability shall be confined to the search of patents previously
issued by the Patent Office, and such investigation shall not extend
further and no reference other than such patents shall be cited as a
reason for amendment or rejection.

Q. Perhaps it is fortunate those patents have all expired now.—A. I want
to point out, if I may, that rule was only deleted in 1935.

Q. When the new Act came in?—A. Yes. I took that up personally because
it was not fair to the people who were applying for patents, and some of the men
in the ofﬁc_e felt it was a reflection on engineers to pass some of the patents they
were passing.

Q. So there may be a question as to the validity of a good many of those
patents issued up to 1935?—A. Well, I cannot ;

- Q. There is that possibility?—A. There is that possibility.
Q. Then from that point on the rate is fairly uniform until we get, down

10 1933. Then there is a very steady reduction from that time on. It has been '

running along fairly uniform in recent years at a much lower rate than previously.
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I am wondering if the reduction in the number of patents issued annually is
attributable to stricter standards of examination or to the fact that a backlog
has been piling up with which you have not been able to cope for reasons of
lack of staff or inadequate space?—A. The real backlog started principally with
the much more thorough search that is made nowadays and the combing of
applications very carefully in the Patent Office. They take longer to go through,
and necessarily there is a backlog. I should like to point out to you that
10 per cent to 14 per cent of all applications filed annually are finally rejected,
and they do not appear here at all. They do not appear in this. There are final
rejections. Those people withdraw their applications or allow them to go
altogether so that they cease to be applications.

Q. As to the matter of the backlog, has the backlog been increasing in
recent years?—A. Yes, I suppose it has. It has been increasing but not at the
rate that you might think from thisreport.

Q. I was not drawing any conclusion as to the rate of the increase from the
report itself because the figures are not adequate to permit drawing a conclusion
on that point, but I wanted to get your answer on that. The backlog has been
increasing in recent years?—A. It has been increasing. I want to point out
something to you. In 1921, you will notice we had a very large number of
patent applications. This was due to the fact that we had a new Patent Act
at that time. We gave much better conditions for filing and people made haste,
even though we tried to curtail it, to file their applications so as to come under
the old Act.

Then we go on to 1935. You will notice that in 1936 there is an increase
again and that was due to the new Patent Act, because people wanted to file
under the old Act which was much more liberal than the new Patent Act. People
wanted to get their applications on file.

As 1 explained the other day, the number of applications in Canada
increased during the war while in the United States they fell off considerably.
Instead of having approximately 75,000 cases in the United States in the year
1944, they had only 54,165. If you look at our records for the year 1944, you
will find our figures were above our average, about 11,000. We had many more
applications filed in Canada, on a percentage basis, than were filed in the
United States. I am speaking of the increase.

In the United States for the fiscal year ending in 1945, there were 66,037
applications while normally the United States would have between 75,000 to
78,000 applications. During the war the applications in the United States fell

off but in Canada, for some unknown reason, the number of applications
has risen.

By the Chairman:

Q. Your report shows that during the last four years—that is 1943 to
1946 inclusive—your office has received something over 48000 applications and
has granted only approximately 29,000 patents?—A. Yes.

Q. Would you care to tell the committee what your backlog is now?—
A. T could not tell you that because we would have to obtain the figures for
the abandoned cases.

By Mr. Lesage:

Q. What do you mean by “abandoned cases”?—A. Abandoned cases
are those which have been prosecuted before the office and usually for reasons
which have cropped up in the office; the inventor finds he cannot obtain a
valid patent, so he abandons his application. I think that is the main reason.
A forfeited application is one in which the inventor has not paid his final
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fee. The other day—as a matter of fact last Monday—I sent down to the
storage 1,300 cases, 1,000 of which had become abandoned and 300 forfeited
during the last year. 3 ‘

Q. What would the number be, approximately, since the beginning?—A. I
could not tell you that. Since the commencement the number of abandoned
cases would probably run between 70,000 and 80,000—that is, since the com-
mencement of the Patent Office.

.. By Mr. Fleming:

Q. What is the average length of time between the date of filing the appli-
cation in your office and the date when the examination of it commences?—
A. I should think at the present moment it would be about eighteen months or
perhaps twenty-one months; it -would be about that. I may tell you that is
not something that is happening in our office alone. The United States office
is faced with the same situation.

Q. T hope not in quite as acute a form as that?—A. As a matter of fact,
it is almost as acute. There was a gentleman up here with me this morning.
He had an application before the United States Patent Office for about fifteen
months before he got action. Then, when he requested a second action the
office informed him he would get it within a year.

Q. Without trying to put the blame on anyone, but simply attempting to
draw attention to the situation, that is not adequate service for the public?—
A. No. During the years 1939 to 1946, the Patent Office hag lost one examiner
by death. I am going back to 1939 and 1940. Actually, the staff was reduced
to nineteen patent examiners from twenty-eight during the years 1939 to 1946.
It is only now that we are starting to get the staff built up again, and, even
at this date we have not got the men we want.

By Mr. Lesage: .

Q. Mr. Mitchell, in the February 18th issue of the Canadian Patent Office
Record, T noticed that the patents which were issued for that week indicated
that the date of application was sometime in 1943. Do you know if they have
a similar record in the United States?—A. Yes, they have.

Q. Have you examined the record to ascertain the relationship between
~ the date of application and the date of issue for patents in the United States?—
A. Well, T have, but I did not examine it for that purpose. I examined it
because it had been mentioned that a period of twelve years had elapsed from
the date of application to the issuance of the patent in Canada. I only picked
out those cases in which the applications had been in the United States office
for the past ten years. ;

By Mr. Fleming:

Q. I was not concerned with those individual cases, I was concerned with
the average service which this publie office is giving to the public. I am not
trying to put the blame anywhere. I think the commissioner has indicated to
us the difficulties under which he has been labouring with regard to staff and
building space. However, I wish to draw attention to the fact the public is not
receiving good service?—A. The public is not getting good service, but
undoubtedly it is getting efficient service. The public receives quality service
but not quantity service.

Q. Tt is efficient so far as your personnel can make it, but you have not
the personnel. The net result is that the public is receiving poor service?—
A. That is true.

By Mr. Stewart: :

- Q. Has the commissioner found any cases where those who apply for 3

patents have tried to lengthen the time between the date of application and
the date the patent was granted?—A. There are many, cases of that.
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Q. What is the reason for it?—A. There are many reasons. We have
attorneys who come to us and say, “you are issuing our patent too promptly;
I have not made application in all the foreign countries. If you issue it now
you are going to cause us a tremendous financial loss.” Then, we are asked to
withdraw it.

Q. Would this be a reason? Would it be an indirect attempt to lengthen
the seventeen-year period?—A. No, I think it is a direet attempt to obtain all
the protection obtainable in all the countries in which the inventor desires to
file patent applications. You see, when a man has an invention, until he has
obtained a patent he has a very debatable article for sale. He has not a
commodity to sell at all. When he obtains a patent he has something to sell.
The inventor might want to get as strong a patent as possible in that way.
He desires the United States and other countries to examine the eorresponding
applications in that country to see what art is against that invention.

When the inventor obtains his patent, it has passed through three offices.
He approaches someone to obtain adequate eapital to manufacture the article.
If it is found a patent was issued in Canada with twenty-eight claims and the
corresponding patent was issued in the United States five years later with three
claims, they come to the Patent Office and say, “why did you issue this patent
with invalid claims”? The office is in a dilemma. The office has to either play
along with these people and give them as strong a patent as they are entitled
to or else their outside financial dealings will probably be jeopardized.

By Mr. Isnor:

Q. Mr. Mitchell, dealing with those 1,300 files which you have sent to
storage, in view of the scarcity of storage space and the cost of maintaining
that space, what is the object in sending those files to storage instead of
returning them to the persons who submitted them?—A. You cannot return
them to the persons who submitted them. You must keep the original application
in the office as part of the permanent files in the office. We cannot keep them
in the Langevin Block because we have no room. So, we store them in the Justice
building.

Q.gBut they are abandoned?—A. They are abandoned and they are dead.
You cannot gain access to those applications; they are seeret.

Q. Why keep them?—A. It might happen ten or fifteen years after these
have been filed away that someone comes along with an invention. This person
goes ta the Exchequer Court. It may be that the inventor or the person who is
supposed to be infringing the patent may say, “this thing has been in use for
the last fifteen years; as a matter of fact, John Jones filed an application with

- regard to it with the Canadian Patént Office in such and such a year.” The

court then comes to us and requests us to produce the record.

By Mr. Timmans: ;

Q. How long would you keep those abandoned applications?—A. We had a
paper shortage and we obtained a special dispensation to destroy those
abandoned applications in 1928. .

By Mr. Isnor:

Q. After how long a period?—A. About 1872, up to about that date;
approximately 40,000 or 50,000 were destroyed.

Mr. Isnor: It appears to me to be a waste of money.

By Mryr. Hazen:

Q. I should like to refer to a question which was asked by Mr. Fleming a
minute or two ago. I should like to ask Mr. Mitchell what the average length
of time is between the time the examiner starts to work and the patent is either
granted or. refused?—A. You cannot obtain an average there because if the
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attorneys will answer the examiner’s first letter fully the patent might be ready
to go to issue. However, there might be some reason why the attorney would
not want the patent to issue.

Q. What do you mean by, “go to issue”?—A. To be allowed by the Patent
Office; then, the patent is 1ssued. Until the patent is issued it is a mere
application. When the patent is issued it becomes a grant from the government,
you understand. The inventor has a Right as soon as the patent is issued, but
while the application is pending in the office he has no Rights.

By Mr. Timmins: .

Q. It might, at the last minute, be thrown out?—A. It might be thrown out
at the last minute, you cannot tell.

By the Chairman:

Q. Mr. Mitehell, I do not want you to consider this question a ecriticism of
you or your department, but I do think we should have more concrete evidence
as to the backlog. It is apparent from the evidence I have heard*to date that
you have been working under very adverse conditions; you have not sufficient
staff and you have not enough office space. So far as I am concerned I hope
this committee will bring in a report which will strengthen your hands and
ensure you receiving adequate office space as well as a substantial increase in
your staff. In order to justify such a recommendation I think the committee
should have more detail concerning the problem. I should like to know a little
about the backlog and how much it has increased in the last few years. I know
that you are, perhaps, reticient in giving that information but I think the
committee should have it. Armed with that information, this committee could
make. a rather strong report?—A. As a matter of fact, I should like to give you
information concerning the backlog, but it means going through all these cases. -

By Mr. Fleming:

Q. How much work does it mean? Is it possible to submit it later in the
form of a written report?—A. It would be an approximation. It would not be °
the actual figure.

Q. Perhaps if it was a written approximation it would serve our purpose?—
A. I can give you an approximation.

By the Chairman:

Q. Here is the situation; you had a substantial backlog prior to 1943.

Since 1943 you have had 48,000 applications of which only 29,000 patents have
been granted. You have told us that ten per cent fell by the wayside, that is, they
were withdrawn or something of that sort. This indicates to me, in a nebulous
sort of way, that your backlog is of serious proportions. I think it justifies a

. very sbund report on the part of this committee to see that you get proper staff

and proper office accommodation.

By Mr. Lesage:

Q. What is the situation so far as staff is concerned in the United States?—
A. They have a very large staff.

Q. Do they?—A. They Have seven hundred patent examiners at the present
time and they are asking for an additional three hundred which will bring their
staff of examiners up to one thousand.

Q. Do they have the same backlog, too?—A. They have a very large
backlog; as a matter of fact it is something like ninety thousand.
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Q. I see by the United States Patent Office Gazette, I think it is of
September, 1946, pages 272 and 273, that on seven patents issued applications
were filed as follows: three in 1943; two in 1942; one in 1939 and one in 1933,
ten years before.

The CuAIRMAN: You had a question, Mr. Fleming?

Mr. Freming: I was going to ask the commissioner if he had finished
reading that report with respect to staff.

Mr. StewArT: Do you think it is necessary for the witness to read that?
Do you not think it might well go in as read?

Mr. FLeming: I agree to that, Mr. Chairman; and I would suggest that
it be printed in the record and not taken in as an appendix.

The WrrNess: Then, Mr. Chairman, I will continue:

PROFESSIONAL STAFFS

Canada
1 Commissioner=of  Patents. it sm i oie $6,000 to $7,000
1 Assistant Commissioner of Patents........ $4,200 to $4,800
1 Principal Patent Examiner,.......... ... $4,200 to $4,800
12V Patent s BxamInerse s waiiaun s ra s v 48 $3,300 to $4,200
1 Patent Classification Examiner........... $3,300 to $4,200
12 Associate Examiners (3 New)........... $2,400 to $3,300

28 Total '

Entrance to the examining corps is by examination given by the Civil
Service Commission. The qualifications required are graduation in applied
science from a recognized college or university and preferably two years
industrial or similar experience. The present entrance salary of an Associate
Examiner is $2,400, with annual increases of $120. Examiners, Principal
Examiners and the Assistant Commissioner rise by $180 annually. \

Great Britain

1" Comptroler«General s, »F ENREE G Sine el £1,650
3 Assistant Comptrollers General........... £1,360
7 Superintending Examiners................ £1,000 to £1,150
30" Senior - EXamMINETS. % iy i ek s o 850 to 1,000
94 Higher Grade Examiners................ 650 to 850
(ERBIRINOEE. 005, s s Ak 2 e o a0 450 to 650
180 >
1A&<istant S T TR AR e e S T 250 to 450

This is a total of 315 on December 4, 1937. There were increases in salaries
-since that time but the present salaries and staff is not known. Entrance to
Assistant Examinerships is by competitive examination set by the Civil Service
Commission. There are age limits but apparently graduation in engineering is
not required. The subjects of examination include English, Mathematics, Physies,
Pure Chemistry, Translation from Frenqh, Spanigh, Italian or‘German, Mechar_n-
cal and Electrical Engineering, Inorganic and Organic Chemistry. The salaries
of Assistant Examiner rise by annual increments of £18. After five years of
service Assistant Examiners who have ghown that they possess the necessary
capability are automatically advanced to the grade of Examiner. The Examiners
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scale is subject to an “efficiency bar” at a lower range than the maximum of
their grade. This information is taken from a notice of examination for assistant
examiner dated February 1, 1936.

Umited States
Executive Division

1 Commissioner of Patents................ $8,750 to $9,800
b 3 Assistant Commissioners of Patents...... 7,175 to 8225 °*
B R STEIT0 ) err e g S TG it R ey 7,175 to 8,225
& R OISt i B e i i 6,230 to 7,070
; 1< Ribrariam shs ks b e e e e 2 5,180 to 6,020
[ I Asgistant Labraridn- 0 S i ai R it s e 2,980 to 3,640
g L el "RRRtRInan: ik o e e r P 3,640 to 4,300
, 1 Assistant Chief Draftsman............... 2,320 to 2,980
10 Total
» Examining Division
R 7 Examiners-in-Chief (Appeal Board)...... $7,175 to $8,225
25 4 Tt FRers o0 s Sl s s s e i 6,230 to 7,070
2 3 Supervising EXaminers .......i..cie.ove. 6,230 to 7,070
> 66 . Primary Examiners ........... IR 6,230 to 7,070
68 Assistant Primary Examiners............ 5,180 to 6,020
' 203 Patent Examiners ...................... 4,300 to 5,180
: 89 Asspeiate Exammers. o i s dea 3,640 to 4,300
% 72 Assistant Examiners ............... s 2,980 to 3,640
L BTN (T ) 1056253 501 o) s DR RS S MO RS 2,320 to 2,980
= 521
Classification ,
1 Examiner of Classification............... $6,230 to $7,070
2 Asst. Primary Examiners of Classification. 5,180 to 6,020
11 Patent Classification Assistant .......... 4300 to 5,180
3 1 Associate Classification Assistant......... 3,640 to 4,300
15 B
Interference
5iBrimary- TXAmMINers: &5 . 0 5 L st s, $6,230 to $7,070
1 Assistant Primary Examimer............. 5,180 to 6,020
3 Patent Examiners of Interference......... 4300 to 5,180
9

This is a total of 555 on the professional staff as of December 1, 1945. The

staff has been very conmderably increased since then and is being added to every

& anonth A flat increase in salanes of 14 per cent has been granted since that
é", 4 ate

Ligd Entrance to the examining corps is, in ordinary times, by examination

- given by the Civil Service Commlsﬁon a,nd a prerequisite to entrance to the

wr.ammatxon is graduation in engme g from a recogm?ed college, university

%,‘,nr engineering school. The present entrance salary is $2,320 per year as a

. umor Patent Examiner. After three months =a,t1<factory service a Junior
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Examiner is eligible for promotion to Assistant Examiner at $2,980; after
three and a half years in the office to Assistant Examiner at $3,640 and after
six years to Patent Examiner at $4,300. Positions in the higher grades are filled
by promotion when vacancies occur or new divisions are created.

Mr. JaeNicke: How many patents can an examiner examine in a day on
the average?—A. That of course is a very difficult question to answer. I had
one case when I was an examiner which took me six weeks to read.

Q. But some you could examine in a day?—A. Some are quite simple, so
simple that you could examine two in a day, but some of them take three or
four days. :

Q. I see that last year we had 14,778 applications?—A. Yes.

Q. You have nineteen examiners?—A. Nineteen.

Q. In order to deal with all those applications they would have to examine
about three a day, according to my figures—A. Yes, they would have to; yes.

Q. And they cannot do that?—A. It is not humanly possible. In the United
States the examiner handles about 2-85 cases per week.

Mr. Lesage: I understand that depends on the type of case?

The Wirness: Yes, it does. As I said, in the United States they give about
2-85 cases per week to an examiner, and in Great Britain I think it is about
2-50 cases per week per examiner. Our examiners—

. Mr. Fueming: They work a shorter day.

The Wirxess: The United States work a longer day but they have a day off.
Our examiners would have to handle about fifteen cases a week, and it is not
humanly possible to handle that volume.

Mr. Jaexicke: That is the way I figured it out, that is about what they
would have to do in order to deal with your present backlog of over 14,000 cases.

The CHAIRMAN: Are there any further questions on this phase of the matter?

By Myr. Stewart:

Q. Mr. Chairman, I have a matter here which-I would like to bring to the
attention of the commissioner and ask him if he could give us any information
about it. This is the case of a young Canadian who was four years in the armed
services, three years of which were overseas, and who served in the radar branch
of the R.C.A.F. When he came back he decided he would like.to open up a little
business for the distributing and assembling in this country of radios, parts of
which were manufactured outside of Canada. He was advised by his patent
attorney to write to Canadian Radio Patents Limited, a company which I
believe holds all the patents and formulae. He wrote as follows:

Canadian Radio Patents Ltd.,
150 Bay Street, :
Toronto, Ontario.

GentLEMEN: We are very interested in bringing across from the
United States radios for distribution throughout Canada and also in the
assembling of radios from firms in the United States and England.

Can you please inform us what the set-up is and the procedure

necessary in following out the above,—as we have been referred to you,
as you are in complete control of licensing in Canada.

Thanking you, I remain, ° .
Yours truly,

Bernard ROSENBERG
M. A. Gray & Co.

iy
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He got this letter back frdm Canadian Radio Patents Limited; and it is
this letter particularly about which I want to ask my questions:

CANADIAN RADIO PATENTS LIMITED,
159 Bay Street,
Toronto, Ontario.

November the 29th, 1945.

Mr. Bernard ROSENBERG,
M. A. Gray & Co. Ltd,,
616 Main Street,
WINNIPEG, Manitoba.

Dear Sir: This will acknowledge receipt of your letter of November
26th in which you request information on the patent situation in Canada
covering the importation and sale of American and British-made radio
receiving sets.

Canadian Radio Patents Limited owns or controls in excess of
600 patents applicable to the domestic radio receiving set field, which
include the major Canadian General Electric Company Limited, Canadian
Westinghouse Company Limited, Northern Electric Company Limited,
Canadian Marconi Company and Rogers Majestic Limited. In the
opinion of our patent attorneys and engineers, a number of these patents
are basie in the art and it is virtually impossible to make and sell modern
domestic radio receiving sets without infringing upon one or more of the
patent rights owned or controlled by this Company.

The Canadian Patent Act requires reasonable manufacture of the
patent article in Canada and, in compliance therewith, this Company has
required each of its licensees to establish manufacturing facilities in
Canada. In addition to the requirements of the Patent Act, we feel that
the manufacture of radio sets in Canada rather than importation from the
United States or England is another step towards maintenance of maxi-
mum employment in Canada. Consequently, as a matter of general policy,
we have not licensed the importation and sale of American or British-
made radio receiving sets in Canada.

Yours very truly,

And now, could the commissioner tell this committee, has this man any
redress whatever?—A. No. He can become a licensee of Canadian Radio Patents
Limited if he has the necessary money to put into the equipment to manufacture
in Canada. But you see they cannot give him a licence to import because that
would be contrary to section 65 of the Patent Act; that would be an abuse of
patent if they gave him a licence to import. Radio Patents Limited have eighteen
companies in Canada, large companies, all manufacturing radios. I had oc-
casion within the last year to take this matter up with them and I wrote and
asked them what the average royalty paid on radios was and I found that the
average royalty paid on all makes of radio, ranging from those priced at $30
a set to those costing $250 and upward, is $1 per set.

Q. And does that not suggest that this Canadian Radio Patents Limited is
a sort of holding corporation for patents in Canada and that they are not
particularly interested in getting revenue from the patents but rather are
interested in restricting trade and manufacture of these radios in Canada?—A. I
do not think they are interested in restricting trade at all. I think they are

“helping trade because they are allowing no company to come in unless that
company is manufacturing and distributing in Canada. They do allow and
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€ncourage the use of the patents by the manufacturer. All anyone has to do
who wants to get into the business of manufacture using these patents is to have
the sum of $1,000 which they can put up to cover any royalties which might
b_ecome in arrears. Aside from that they will have no difficulty in getting a
licence for the manufacture within Canada.

Q. Does that mean that anybody can get a licence?>—A. Anyone, if he has
Sufficient money to go ahead and manufacture. There is no restriction. .

Q. Is there not an agreement between this company, Canadian Radio
Pate_nts, and other foreign companies whereby there is no importation of radio
sets into Canada?—A. The importation of radio sets into Canada is a violation
of the patent grant. It is an infringement of patent.

Q. Is that not also an infringement of tariffs to some extent?—A. Well, -
th?'t 1s a different thing altogether. They probably pay duty on the parts they
bring i, but the Patent Act and the tariff are two different subjects.

.. Q. But they are sometimes inter-related?—A. Well, I do not want to get
mto tariffs, because I do not know anything about them.

Q. Does the commissioner know if as the result of this licensing there is an
agreement, whereby prices are set in Canada?—A. Prices cannot be set, because
You can go into any retail store and price a radio there and go down to some other
l‘et_all store—take any of the popular makes you like such as Rogers Majestic,

hllCO, General Electric; you can get machines of that kind in any store. Pick
out any model that you want and go around the different stores and you will
find that the difference in price, ranges anywhere from $10 to $15. And your
t‘ra(_ie-in allowances are about the same. In other words, there is real com-
Petition in radio business.

By Mr. Jaenicke:

Q. I would like to follow this up by some more questions. What do you
¢onsider is implied by the term “manufacture”; let us use radios as our example.—

here are certain parts of radios, of course, which are not subject to patent
at all; and if you want to import into Canada some types of chassis, or some
types of base, you can do so without any violation of a patent. You could also
‘port probably many pieces of apparatus which are not patented or on which
the Patents have run out. You could bring in all sorts of coils and you can buy
them ghrogq. But the actual patented parts should be made in Canada. In

€ assembly there are many parts which are not patented at all, a_nd therp are
many parts which can be brought in from abroad, and you can bring all items
"M Without any infringement of patent. ;
Supposing I were to make application to you under section 65 of the
Act with respect to radios, let us say the manufacture of tubes?—A. Yes.
Tubes are imported, are they not?—A. Yes, some tubes; a good many
tubes are made in Canada. -

Q. Made right in Canada?—A. Oh yes, they are made in Canada. You are
talking ahout the tubes. I want to point out something. I happen to know
abo_ut it, and it is this; that these large companies in Canada are servicing my
Tadio, and great many others, of 1928 or 1930 vintage, and they are making
these tubes of the old type, tubes that we used to pay $4 and $5 for previously
and you can buy them.to-day for $1.85 or $1.75. And I happen to know that
that was g voluntary reduction made by the manufacturing companies. They are
p erformjng a real service in providing tubes for these old sets and they are
taking a Joss in doing it. ) s e

Q. Just one more question, Mr. Mitchell. Suppose there is an apphqatlon
befOre you under section 65 for a licence on the ground that the invention is not
being worked?—A. Yes. i :

Q. What do you consider then to be the working of an invention, the
Manufacture of a product? How far would you go in distinguishing between
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assembly and manufacture? To what extent would you consider the importation
of parts as being embraced within the term “manufacture”?—A. It depends
entirely on what the percentage of assembly was at any given time in Canada;
that is to say the parts entering into the assembly. If you import a large
number of parts, and if they are all manufactured to size and you have only
to shove them in; that is not assembly in the proper sense of the word; it is
fitting parts manufactured abroad to actual size and not merely to put them
together. Assembly means a little more than that. It means assembling. You
buy your base and your parts and your wiring. You take the several patented
parts you have purchased in Canada and then you start from rock bottom and
assemble. If you simply bring in a base which is bored and drilled for every
part you have got to mount such as a post, and you have all your pieces of
wiring cut to the proper lengths, and bent in the proper way, and you simply
put them together, that is not manufacturing.

Q. Let us take the case of a radio where we merely manufacture the box
or cabinet in Canada and all the other parts are imported. Would you consider
that to be manufacturing?—A. No. As a matter of fact, in Canada the consoles
or boxes are made by furniture manufacturers. They are purchased by the
Canadian radio people directly from the manufacturer. Each one has his own
design. They purchase those and then they build the radio. They standardize
it so they can put it on line production and put it in at a very reasonable cost.

“They build it much more cheaply than can be done by individual effort where

you have to cut your parts, make them, bend them and put them together.
They can do it much more cheaply with the result that the Canadian public are
benefiting from that and are getting radios at a reasonable rate. They are
getting a radio on which they are paying the minimum royalty.

By Mr. Stewart:

Q. To revert to radio tubes for a few minutes, I believe that the patents
relating to tubes have concentrated in Thermionies Limited?—A. Yes.

Q. I also assume that the commissioner has read the MeGregor report on
Canada and International Cartels. It states at page 48:

The licensees of Thermionies Limited are permitted to sell radio
tubes only in accordance wi‘gh §ched_ulgs of prices, terms and conditions
of sale established by Thermionies Limited.

A. What is the date of that report?

Q. 1945—A. I am talking mainly from 1946 information which I have
myself, because after that came out I wrote to these companies asking what the
conditions of operation are now, and I have those conditions.

Q. And as a result— —A. As a result of that I think they probably have
been modified, but I think a great deal of the stepping down was a voluntary
stepping down by the companies themselves. ;

Q. You would say now that there is no agreement at all about schedules
of prices in Canada?—A. I would not say that because there is bound to be some
sort of control, but I do not think the control is such that you would say it is
obnoxious. :

Q. That might depend upon the definition of “obnoxious”, of course.—
A. That is quite true, but from my point of view I cannot see that it really is.

By the Chairman:
Q. Would you say the present condition of control is that the control is

ot against the public interest?—A. I do not think it is against the public interest.

The Cuamman: Gentlemen, it is a quarter to one. I understand that next
week the House is going to resume the debate on the address. It has occurred
to me that in that event perhaps the members of the committee would be willing

to hold a considerable number of committee meetings next week. Am I right
in that conclusion?

o
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Mr. StewarT: Hear, hear.
Mr. FLeminG: It depends on what you mean by a considerable number.

The CuamrMAN: Perhaps the odd afternoon meeting as well as mornings.
We will meet on Tuesday. Before the meeting adjourns there is one matter 1
wish the committee would attend to. At the meeting called by the chief
government whip only the chairmen of committees were appointed. I hopé that
I will be able to attend and to preside over most of the meetings of this committee,
but I should like the committee to appoint a vice-chairman, if they would, to
take the chair any time I require to be absent.

Mr. Freming: I would nominate Mr. Rinfret. He is a member of the
steering committee.

Mr. MicsAup: I second the motion.

The CuamrMAN: All those in favour? (Carried).

Mr. Srewart: There is one other point. We have got the report of our
last meeting very quickly. I congratulate whoever was responsible for it and
I hope that we can obtain the following ones just as speedily.

The CuamrMan: We will do the best we can.

Mr. FLemixg: What bill of fare are you proposing for the next meeting?

The CuamMAN: I thought we would go into the bill a clause at a time.
I will consult with the chief clerk to find out as to whether the reference to the
Committee must be widened in order that we may bring in the report, which I

t’}Illow the committee desires to bring in, with regard to office space, staff and
e like.

* The committee will stand adjourned until 11 o’clock Tuesday morning,

Mr. Fueming: Just one moment. There is the matter of the representative
from the Department of National Defence. _
. The Cuamrman: I have taken that up with Dr. Solandt. He is discussing
1t with the minister. When section 9 of the bill, which is the secrecy section, is
before the committee an official from the Department of National Defence will
attend and give evidence.

Mr. FLeming: Will it be Dr. Solandt?

_ The Cuamman: Either Dr. Solandt or if he feels there is some one in
his' department better fitted to give evidence before the committee it will be

SOmeone else.

Mr. FLeming: I should think we will reach that point on Tuesday.
The Cuamman: He is to be here Tuesday.
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APPENDIX A

SESSIONAL PAPER No. 101A
THURSDAY, July 18, 1946.

DEPARTMENT OF THE SECRETARY OF STATE
CANADA

By the Honourable Paul Martin.
Question: by Mr. Graydon:—

1. During the past year has the Secretary of State received a memorial from
the council of the Patent Institute of Canada.

2. If so, upon what date was the said memorial received.

- 3. What steps have been taken by the Government to institute any or all
of the reforms outlined in the said memorial.

Answer: To stand as an Order for a Return, tabled herewith.

. PAUL MARTIN

Secretary of State of Canada.
July 17, 1946.

Answers to Questions of Mr. Graydon:
1. Yes, a memorial was received. ,
2. The date on which the memorial was received: June 14, 1946.
3. Office Accommodation.

The Secretary of State Department has made repeated efforts to obtain
dccommodation for the Patent Office and in 1939 had been promised (by the
épartment of Public Works) that additional space would be given in the
angevin Block in October 1939. Unfortunately the war intervened and the
Space promised was retained by the Post Office Department. This department
¥as moving one of its branches (air mail) to the new Post Office (corner of
barks and Elgin streets) but this space was taken over by the Department
T Defence and so prevented the Post Office making the transfer.

Staff—>

There is at present before the Civil Service Commission a request for
additional patent examiners and the Civil Service Commission has advised that
advertisements for these positions will be published within the next few weeks.

Printing of Canadian Patents—
This has been considered on many occasions. In January 1919, the Printing
Bureau submitted an estimate of $22.90 per patent printed (for fifty copies).
he-matter was again considered in 1929 and an estimate cost of $21.90
Per patent was made (for fifty copies). The cost for that year would have
>een $200,000 and to print all Canadian patents issued up to that time would
ave cost $7,500,000.
The matter was again considered in 1935 to reproduce patents by the
T0to-print process, a form of photolithographic reproduction. The department
SStimated the cost would be about $90,000 annually. This process would not
ave been as satisfactory as printing and would have entailed the purchase
Of special machines and the enlargement of the photographic staff and quarters
40d would have required more filing space than printed copies of the patents.
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In the past year the cost of printing patents by the United States Patent
Office was nearly $600,000 or an average of $19 per patent. This figure of §$19

taken as a basis for printing the present annual issue of Canadian patents would

amount to $145,000 (the issue of patents in Canada, as in other countries has
declined during the war years due to absence of members of the staff on war
work). It is doubtful if the printing of patents would greatly increase the
number of copies sold in Canada unless the Canadian patent could be sold at the
same price as the United States copies of patents, that is 10 cents per copy.
This is because 70 per cent of all Canadian patents correspond to United States
patents. If the office sold five times as many printed copies as it sells of typed
copies the revenue at 10 cents per copy would amount to about $2,000. If the
price charged per copy was greater than 10 cents, say 50 cents, the patentees
would buy United States copies at 10 cents.

The matter is under further consideration as the cost of storing unsold
copies would increase proportionately each year and office space is not at present
available.

United States Classified Patents— :
Copies of the United States patents for the last ten years have been classified

“and are available to the patent examiners and on request are made available

to patent attorneys and the public.

Printing of Classification Manual—

The cost of printing the Canadian Classification Manual would be $1,100
for one hundred copies. This manual must be used in conjunction with books
of definitions of which there are eight volumes. The printing of these books
is estimated at $42,000 for one hundred copies (Printing Bureau estimates).
It is not seen that the demand would be sufficient to justify this expenditure.

Classified Canadian Patents—

The classified Canadian Patents in the examiners’ rooms are made available
on request to the public. To duplicate this for a public search room would entail
the reproduction of drawings and prineipal claims of over 435,000 patents and
would probably cost some hundreds of thousands of dollars. The matter is
under further consideration as it would entail a very considerable increase
in the classification, clerical and photographer’s staffs as well as additional
filing space. o

Secret Applications—

Applications for patents are held in secrecy at the request of the British,
United States and Canadian government departments. Examination is made
only on petition by applicants so as to ensure absolute secrecy. The United
States Commissioner of Patents ordered the removal of all patent application
from secrecy but it should be known that a large number of the applications
were never removed from secrecy or after the removal were returned to secrecy.

The Canadian Patent Office removes applications from secrecy at the request
of the applicant with the approval of the department which asked for secrecy.
The matter of secret patent applications is one affecting other allied nations.
The majority of seeret applications emanate from the United States and Great
Britain and the latter country has expressed grave concern over removal of
patent, applications from secrecy without authorization of the ministries on
whose requisition the applications were made secret.

_ (Norm: Under the Canadian system there is no possibility of leakage of
information). ;
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ORDER OF REFERENCE

Tuespay, March 4, 1947.

Ordered,—That pursuant to the recommendation contained in the Second
Report of the said Committee, presented this day, the said Committee be
instructed to inquire into the administration of the Patent Office in regard to
staff, office space and equipment, and to report to the House in relation thereto.

Attest.

ARTHUR BEAUCHESNE,
Clerk of the House.

REPORT TO THE HOUSE

Tuespay, March 4, 1947.

The Standing Committee on Banking and Commerce begs leave to present
the following as a

SECOND REPORT

Pursuant to an order of the House dated February 18, 1947, your Committee
is considering Bill No. 16, an Act to amend The Patent Act, 1935.

Your Committee recommends that it be empowered to inquire into the
administration of the Patent Office in regard to staff, office space and equipment,
and to report to the House in relation thereto.

All of which is respectfully submitted.

HUGHES CLEAVER,
Chairman.
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MINUTES OF PROCEEDINGS
: Turspay, March 4, 1947.

The Standing Committee on Banking and Commerce met at 11.00 a.m.,
the Chairman, Mr. Cleaver, presiding.

Members present: Messrs. Argue, Belzile, Black (Cumberland), Blackmore,
Breithaupt, Cleaver, Fleming, Fraser, Gour, Harkness, Irvine, Jackman,
Jaenicke, Jutras, Lesage, Macdonnell (Muskoka-Ontario), Marquis, Michaud,
Pinard, Queleh, Rinfret, Stewart (Winnipeg North), Strum (Mrs.), Timmins.

In attendance: Hon. C. W. G. Gibson, Secretary of State; Mr. J. T. Mitchell,
Commissioner of Patents; Mr. Christopher Robinson, Vice-President, Patent
Institute of Canada; Brigadier G. P. Morrison, Master General of Ordnance
Branch, Department of National Defence, and Major J. H. Ready, of‘the Judge
Advocate-General’s office. ;

On motion of Mr. Irvine,

Resolved,—That the Chairman report to the House recommending that the
Committee be empowered to inquire into the administration of the Patent Office
In regard to staff, office space and equipment, and to report to the House in
relation thereto.

The Committee resumed consideration of Bill No. 16, An Act to amend
The Patent Act, 1935.

Mr. Mitchell was recalled. He read a statement on the backlog of patent
applications in the Patent Office, and was further examined.

Clause 1 of the Bill was adopted.
Clause 2 was allowed to stand.

On motion of Mr. Fleming, clause 3 was amended by inserting in the
Proposed new section 11 of the Act, in line 16, after the word “inventor”, the
Words “if qvailable”.

At this stage, Brigadier Morrison was called and, by unanimous consent,
the Committee proceeded to sit in camera.

Brigadier Morrison made a brief statement and was examined.
Witnesses retired.

By unanimous consent it was ordered that the following members constitute
& subcommittee to visit the Patent Office and report to the Main Committee,
JBamely: Megsrs. Fraser, Jaenicke, Lesage, Marquis and Quelch.

The Committee adjourned to meet again this day at 4.00 p.m.
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AFTERNOON SITTING
The Committee resumed at 4.00 p.m.

Members present: Messrs. Belzile, Cleaver, Fleming, Fraser, Gour, Hackett,
Harkness, Jaenicke, Jutras, Lesage, Marquis, Quelch, Rinfret, Sinclair (Ontario),
Stewart (Winnipeg North), Timmins.

In attendance: Hon. C. W. G. Gibson, Seéretary of State; Mr. J. T. Mitchell,
Commissioner of Patents, and Mr. Christopher Robinson, Vice-President, Patent
Institute of Canada. ¢

The Committee resumed its consideration of Bill No. 16, An Act to amend
The Patent Act, 1935.

Mr. Mitchell and Mr. Robinson were recalled and further examined.
Clause 5 was carried.
On motion of Mr. Lesage, clause 6 was deleted.

On motion of Mr. Marquis, clause 7 was amended as follows:
. In line 16, delete the words “as section twenty-five”;
In line 17, for the number “25” substitute “26”;
In line 20, for the word “others” substitute the words “any other
person”;
In line 39, after the word “filed” add the word “either”;

In line 43, strike out the words “a foreign” and substitute therefor the. -

words “any other”.

Clause 7, as amended, carried.
On motion of Mr. Lesage, clause 8 was deleted.

Several amendments to clause 9 having been submitted by Mr. Mitchell and
Mr. Robinson, it was agreed to let the said clause 9 stand for further
consideration.

Clauses 12, 13 and 15 carried.

On motion of Mr. Lesage, clause 16 was amended by striking out the word
“of’;‘(being the second last word of line 30), and substituting therefor the
word “to”.

Clause 16, as amended, carried.
Clauses 17 and ‘18 stand.

At 540 p.m., witnesses retired and the Committee adjourned until
Wednesday, March 5, at 4.00 p.m.

R. ARSENAULT,
Clerk of the Committee.




MINUTES OF EVIDENCE
House or Commons, March 4, 1947.

The Standing Committee on Banking and Commerce met this day at
11.00 a.m. The Chairman, Mr. Hughes Cleaver, presided.

The CuairmaN: Gentlemen, if you will come to order now, we have a
qQuorum and we will proceed. :

There are two or three matters I would like to bring to the attention of the
committee before we go on with the evidence of Mr. Mitchell. The first is in
regard to the appointment of a small sub-committee to bring in a report to this
Committee with respect to office space, staff and printing. I have received the
Dames from three of the parties but I still require the name of the Social Credit

arty representative on the sub-committee. Mr. Quelch, or Mr. Blackmore, is
that name available yet? :

Mr. QuercH: I think we were both out towards the end of the last meeting,
xl\nf[rf Chairman; this is the first information we have had with respect to this

atter.

The CraarmaN: We better let that matter stand then, and before the close
of today’s meeting perhaps you could give me the name.

. Mr. Fraser: They couldn’t gét around to doing anything now until some
time next week, until this snow lays down a little bit.

The CuamrmaN: The clerk advises that this committee should ask for
additional powers from the House before we would be able to bring in a report
SUC}} as the committee wishes to make. I asked the clerk to draft a report which

will now read:

Pursuant to an order of the House dated February 18, 1947, your
Committee is considering Bill No. 16, an Act to amend The Patent Act,
1935.

Your Committee recommends that it be empowered to inquire into
the administration of the Patent Office in regard to staff, office space and
equipment, and to report to the House in relation thereto.

The CuamrMAN: What is your pleasure, gentlemen?

Mr. Irvine: I move the adoption of that draft report.

Carried.

The CaamMax: The commitee will recall that near the end of our last
Ieeting Mr. Mitchell was asked to make a separate report with regard to the
backlog of work that has piled up at the Patent Office. Mr. Mitchell now has

at report and I will ask him to read it.

Mr. J. T. Mitchell, Commissioner of Patents, recalled:

The Wirness: To determine the backlog of patent applications now in the
office g survey of the examiners’ records has been made, the increase in the
Dumber of applications filed noted, the reduction in the staff during the war
Years detailed and the inconvenience and delay caused by insufficient space and
“ramped quarters explained. '
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The total number of applications awaiting examiner’s action is approximately
thirty-one thousand four hundred. Of this total two thousand eight hundred
have a stay-of-proceedings under rule 25 of the rules, regulations and forms,
This rule provides that an applicant may ask that no action be taken by an
examiner for one year from the date of filing. Of all applications filed in a
year twenty-five per cent are incomplete, incorrect or have some other
informality. Under section 31 of the Patent Act the applicant has a year from
the filing of his application to complete it. The incomplete applications are not
withheld from the examiner but a notation is made on the case and normally
the examiner does not act on the application until it is complete. In most cases
the year does not elapse before the application is completed but as new
incomplete applications are filed from day to day the number of incomplete
applications remains fairly constant at twenty-five per cent. Thus in a year’s
filing of twelve or fourteen thousand applications over three thousand will be
awaiting completion before action is taken. )

These two items add up to fifty-four hundred applications which can be
deducted from the total of thirty-one thousand four hundred leaving twenty-six
thousand awaiting action. This statement is only approximate in that some of
the incomplete applications may also be included in those which have stop-
orders or delayed action requests. In round numbers the total may be said
to be twenty-six thousand eight hundred. Without a survey of each and every
application in the office to determine its condition only a close approximation
can be given. Such survey would require weeks of time of the whole staff and
would further delay the work without in any way reducing the backlog. Another
thing to be considered is that in the total of twenty-six thousand eight hundred
are included two thousand five hundred replies by applicants to the Office action
which have not yet been reviewed by the examiner. Many of these may
conform to the examiners’ requirements and when they do -the further
examination is greatly lessened. As they are an unknown quantity they cannot
be deducted from cases awaiting action.

Under normal conditions an examiner would have before him about eight
months’ cases or between three or four hundred new cases. No matter what
may be done you cannot have an examiner with no new cases awaiting action
as he then would have no work to do. As there are now twenty-five examining
divisions in the office three to four hundred applications would mean that
seventy-five hundred to ten thousand new applications would always be before
the examiners. However, for the purposes of this committee T do not intend to
1?ﬁmpu’oel the backlog in this way and shall not subtract those numbers from

e total. :

It may be asked how this backlog has accumulated in the last six or seven
years. There are three main causes: the increased number of applications filed,
the reduction of the staff and the insufficient and scattered office accommodation.

In the first place in the six years preceding 1940 a total of about sixty-three
thousand eight hundred applications or ten thousand six hundred yearly were
filed. From 1940 to 1946, inclusive, there were sixty-seven thousand four
hundred and fifty or eleven thousand two hundred yearly. While this is only
an average of six hundred a year increase it is noteworthy because in the
United States, Great Britain and other countries the applications fell off as much
as forty per cent during the war years. In eleven months of this fiscal year the
increase continued with 15,600 applications already filed.

In 1939 the office had twenty-eight examiners. Tn December, 1941, an
examiner in the mechanical division died. An examiner in the metallurgical
division left the office in January, 1942, to join one of the war offices. He never
returned and at the termination of the war resigned to enter private practice.
An examiner in the fuel oil division joined the Royal Canadian Navy in
September, 1942, and returned to the office in April, 1946. A radio examiner
left the office in January, 1942, and returned in April, 1946. An electrical
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examiner resigned in August, 1943. Another examiner in the electrical division
was absent from August, 1942, to November, 1943, on war work. Another
electrical division examiner was in the army from January, 1942, to February,
1943. The examiner of agricultural machinery was in the army from January,
1943, to January, 1946. A chemical division examiner resigned in January, 1946.
This was a loss since 1941 of nine examiners for varying periods but for a total
time loss of twenty-seven years and five months. Five of the nine examiners
have since returned but in the four vacancies caused by death and resignation
there has been one replacement and that in February of this year. And I want
you to note that twenty-seven years and five months. That is very important
from the standpoint of service to the office by the examiners who were absent on
war duty.

A comparison of the total staff during the war years should also be included
as the clerical divisions have been greatly handicapped. On January 1, 1939,
there were ninety permanent and twenty-four temporary professional and
clerical employees, in all one hundred and fourteen. On January 1, 1946, there
Wwere sixty-four permanent and thirty temporary employees or ninety-four, that
1s, twenty less than at the beginning of the war. On February 1, 1947, there
were sixty-four permanent and thirty-three temporary or ninety-seven employees
which is still seventeen under pre-war establishment. Decreases in the clerical
staff were caused by death, marriage, transfers and resignations and such
replacements as the Civil Service Commission have made have been with clerks
who had to be trained in the work. The commission has not been able to supply
all the clerks asked for.

Immediately before the outbreak of war additional office space in the
Langevin block was to be provided. This was to consist of all the second floor
and half of the top floor of the building. One-half of the basement for filing
Space was also to be allotted. The space to be acquired was by removal of some
branches of the Post Office Department into the new ecity post office. The
Department of National Defence took over the new post office building and the
‘transfers were cancelled. At the present time the Patent Office oecupies about
one-half of the second floor, one large room on the fourth floor and a storage
room in the basement of the Langevin block. In addition some of the staff are
on one floor of the Hope building, Sparks street, on part of a floor of the Trafalgar

uilding, Queen street at Bank, and in a couple of rooms in the Fraser building,
Queen street. There are also stores and files housed in the Sovereign building,
ank street, near Queen, and in the basement of the new Supreme Court building,
e patent files are in cases in the corridors of the Langevin block and on the
second floor extend from Elgin to Metealfe streets. The transfer of files to and
from the different buildings and the separation of the examining divisions not
only slows up the work but militates against efficiency.

In concluding this statement I wish to bring to your attention that appli-
Cations, particularly from European countries, are being filed at an increasing
rate and that under the relief provisions of the amending Act a still greater
Dumber may be expected. Without relief the backlog will still further increase.

Conditions in Canada are not different': from those in other countries which
have also large backlogs. The augmentation of the staff in the United States
atent Office has already been referred to.

. - The Wrrness: Now, to show the delay that takes place in offices such as
In the British Patent Office, I have in my hand a certificate issued in Great

tain. T will just read you a part of it: “this certificate is issued in response
t0 a request made on the 19th day of November 1945”; and the certificate is
dated the 3rd day of May 1946, which is six months later. I have hundreds

Such as this in the office. And this is the type of case which keeps back our
applications,
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With regard-to space I have an order in my hand dated June 15, 1918, which

reads as follows:—

DoMmiNioN oF CANADA
PATENT OFFICE

Department of Agriculture,
Ottawa, June 18, 1918.

- Memorandum for the Deputy Minister.

The actual space now in use by the Patent Office in the Langevin
block and in the Queen street building is eleven thousand five hundred
and ten square feet, and with this space there is considerable congestion,
many of the rooms being over-crowded.

A great deal of the space in the Patent Office is taken up with the
records of our issued patents which must be kept in a convenient way for
our examiners and the public, apart from the large classification of
patents, on which the examiners rely entirely for the performance of their
duties.

Our scientific library is overflowing and we have been obliged to
infringe upon its space with the overflow of issued patents from the
Record Room.

The rooms occupied by the examiners (19’ 9” X 11’ 6”) should hot

* be used for more than two examiners with their classifications. In many

instances, we are obliged to place three men in this size of room. This
interferes with efficiency.

Our Queen street storage building has now reached its limit for space,
and we have been obliged to erect shelving in the centre of small rooms,
increasing the difficulties in searching.

For the want of more space, the continuance of the classification of

the United States patents is practically suspended, being obliged to store
these copies in the store-room in the basement of this building and the
examiners as a whole are greatly disappointed with this delay. Further-
more, for want of space, we have been obliged to place a staff of clerks in
all the available corners of the library. I would therefore, respectfully
recommend that one half as much more space be provided for the Patent
Office i.e. 17,000 square feet.
I cannot too strongly urge that the Patent Office be allowed to retain
its present quarters. The Record Room has been provided with steel
files, at a very great cost purposely made for the Record Room. The
same may be said of our Scientific Library.

. To meet the present need, as above suggested, increased accommo-
dation should be provided on the floor we now occupy, or immediately
above the first floor, the flat between our own offices and the Patent Office
Library. :

Below is a rough diagram of the ground floor of the Langevin Block.
The Patent Office occupies part of the first floor, as indicated, in addition
to the library space on the attic floor. If the second floor was assigned to
the Patent Office, the present requirements would be satisfied, that is to
say, all the space on the three floors from the red line in the plan,
looking east.

(Sgd.) W.J. LYNCH,
Chief of Patent Office.




BANKING AND COMMERCE 69

In 1921 Mr. O’Halloran, Chief Commissioner of Patents, wrote a letter
dated January 3, 1921. This was written to Mr. Hunter:—

Referring to your letter of the 5th ultimo and previous correspondence
re office accommodation for the patent and copyright office. I beg to
advise you that a patent examiner returned to duty to-day after a long
sick leave, and as there is no room available for him he must remain
idle until additional office accommodation is provided although his services
are badly needed. :

That is back in 1921. I also have a number of letters which I myself have
written, going back as far as 1934.

Mr. Fraser: But since 1921 you have had additional space made available
to you, have you not? ; A
i The Wrrness: I have had about 3,000 feet. We asked for 17,000 or 18,000
eet,

The CrAmrMAN: If the commissioner is willing I would suggest that this
material be handed to the subcommittee and that they would incorporate as
much of it as they deem wise in their report.

Some Hon. MEMBERS: Agreed.

The CuamrmaN: I suggest to the committee that perhaps now you might
care to carry paragraphs 1, 2, and 3 of the bill, which brings us to the secrecy
sections; and we have here to-day a representative from the Master General of
the Ordnance Branch in regard to secrecy, perhaps you would care to hear him?

Shall section 1, which is the short title, carry?

Carried.

The CrHARMAN: Does section 2 carry?

. Mr. Lesace: There was an amendment to section 2. Was it not the
Intention that the annual salary should not exceed $8,000?

The CrARMAN: Now we are on section 2. The minister has an amendment
t make so that the new section, which is subsection 3 of section 4 of the Patent
Act, will read: .

The commissioner shall hold office during pleasure and shall be paid
such annual salary not exceeding $8,000 as may be determined by the
Governor in Counecil.

Mr. Marquis: Does that read, not exceeding $8,000? ‘

The Cuamrman: Shall be paid such annual salary not exceeding $8,000 as
may he determined by the Governor in Council.

Mr. Freming: What was the substance of the recommendation of the
Gordon Royal Commission with respect to the salary attaching to the office of
Commissioner?

The Cramrmax: I will have that for you in a minute.

. Mr. Irvine: How does that $8,000 maximum salary compare with what
Private industry might be prepared to pay for a man having equal capacity?

The Wrirness: On page 39 of the report of Royal Commission (the Gordon

COmmission), the Commissioner of Patents salary is indicated at $8,000.
ersonally I was not consulted. I do not know what was asked. No representa-
- tive of the Patent Office was present as far as I know. I know that I was not.

Mr. FLeming: You say it does not go too far?

The Wirness: As a matter of fact, I prefer to leave that entirely in the
hands of the committee.

Mr. Marquis: Do you object to that provision?

.. The Wrrness: I have never asked for an increased for myself and I do not
tend to,



70 STANDING COMMITTEE

Mr. Lesage: It has been $8,000 for some time, hasn’t it?

The CmamMmaN: The estimates of 1928 show that in that year the
Commissioner of Patents was paid $8,000.

Mr. MacponNELL: Which year?

The CuamrMmaN: The estimates of 1928.

Mr. MacponNELL: And it has been reduced since then?

The CHAIRMAN: Yes.

Mr. MacpoNNELL: Why.

The Cuamman: Oh, well, that is a moot question I suppose.

Mr. Stewartr: I think we should investigate this a little further. I would
like to know how long the commissioner has been in the service?

The Wirness: I have been in the service now twenty-seven years.
Mr. Stewarr: When did you become commissioner?

The Wrrness: In 1935.

Mr. Stewart: What was your salary then?

The Wrrness: The salary then—I got a range from $6,000 to $7,000; it had
been reduced from $8,000 to $6,000; then they gave me this range from $6,000
to §7,000.

The CramrMAN: If the committee question this section with the minister’s
amendment in it I would have to ask that it stand in the absence of the minister.
If you question it T will just mark it “Stand”.

Mr. StewarT: What I was suggesting was that he was paid $8,000 in 1928;
the cost of living has increased considerably since then.

The CuamMaN: That section will stand.

Mr. Irvine: If you want to make it more I see no reason why it should
stand.

Mr. JackmaN: I presume when the cut was made in the salary of the com-
missioner that was the time when a general cut was introduced applicable to the
whole of the civil service.

The Wrrness: I could not tell you that.
Mr. JackmaN: Was that in 1932 or 1933?
The WirNess: 1930.

_ Mr. Irvine: Mr. Chairman, I would like to ask a question of the com-
missioner. I do not know whether it can be answered. I was wondering what
would be the likely salary paid by private industry to a man of the same
capacity as the Commissioner and who had been employed for a similar number
of years? Is there any way of knowing that?

The Wrrness: I am afraid not.

~ Mr. Fueming: I should like to have the minister here before we dispose of
this finally for this reason. It is not.enough simply to have the section passed
in the amended form because the bill does not give anybody any assurance that
the salary is going to be raised to the $8,000. All it does is to empower the
Governor in Council to determine the salary <in a sum not exceeding $8,000.
I think the minister ought to be prepared to tell us whether the salary is going

to be increased in pursuance of that power if the section passes. I think the
committee ought to know that.

M.r. MacpoNNELL: And in view of the recommendation of the Gordon
Commission,

-Mr. Stewart: T think we ought to let it stand.
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The CaamrMaN: I will mark the section “stand.” Section 3 of the bill.

3. Sections eleven and twelve of the said Act are repealed and the
following substituted therefor:—

“11. Notwithstanding the exception in the next preceding section, the
Commissioner, upon the request of any person who states in writing the
name of the inventor, the title of the invention and the number and date
of a patent said to have been granted in a named country other than
Canada, and who pays or tenders the prescribed fee, shall inform such
person whether an application for a patent of the same invention is or is
not pending in Canada.

RULES AND REGULATIONS
Regulations and forms.

12. (1) The Governor in Council, on the recommendation of the
Minister, may make, amend or repeal such rules and regulations and
prescribe such forms as may be deemed expedient

(a) for carrying into effect the objects of this Act, or for ensuring the

due administration thereof by the Commissioner and other

officers and employees of the Patent Office; and

(b) for carrying into effect the terms of any treaty, convention,

arrangement or engagement which subsists between Canada and

any other country;

(¢) for ensuring the secrecy of applications for patents and of

patents, in the interests of the safety of the State; and

(d) in particular, but without restricting the generality of the

foregoing, with respect to the following matters:—

(i) the form and contents of applications for patents;
(ii) the form of the Register of Patents and of the indexes
thereto; :

(iii) the registration of assignments, transmissions, licences, dis-
claimers, judgments or other documents relating to any
patent; and ’

(iv) the form and contents of any certificate issued pursuant to
the terms of this Act.

Effect.
(2) Any rule or regulation made by the Governor in Council shall be
of the same force and effect as if it had been enacted herein.”

Mr. Freming: On section 3 would you mind taking sections 11 and 12
separately? I have different comments to make on each. They are both in
section 3 of the bill.

The CHAIRMAN: Section 3 of the bill repeals sections 11 and 12 and substi-
tutes in lieu thereof—which would be in lieu of both of them—a new section 11.

Mr. FLeming: And 12. v

S The CrarrMAaN: Under section 11 you can discuss both the old sections 11
and 12— '

Mr, FLeminG: And the new sections. Section 3 repeals the old sections 11
‘taﬁld b12 and substitutes the new 11 and 12. The new 12 is a part of section 3 of

e bill.

The CuarRMAN: We will discuss the new section 11 first.

Mr. Freming: On the new 11 I should like to make a comment. This
amendment in lines 16 and 17 introduces a question that I think is worthy of a
Moment’s consideration. It proposes that “the Commissioner, upon the request
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of any person who states in writing the name of the inventor, the title of the
invention and the number and date of a patent”, and so on, “shall inform such
person whether an application for a patent of the same invention is or is not
pending in Canada.”

I am sure there are many cases where the name of the inventor is not
available to the enquirer.

Mr. Lesace: You only have to say “if available”.

Mr. FLeming: What I would suggest is that we insert in line 16 after the
word “inventor” some such words as “if possible” or “if available”, because I
am told in many cases the name of the inventor is not available.

Mr. Marquis: How can it be decided if it is possible or available?

Mr. Lesage: I think the minister is ready to accept such an amendment.

The Cuamrman: The words “if available” are acceptable.

By Mr. Jaenicke:

Q. The amendment is for the purpose of facilitating the work in the office, is
it?—A. Yes, it is.

Mr. FueminG: But not to tie unnecessarily the hands of an enquirer because
the name may not be available. I would be satisfied with that.

The CuARMAN: Mr. Fleming moves that section 3 of the bill, insofar as it
deals with section 11 of the Patent Act, be amended by adding the words “if
available” after the word “inventor” in the third line. All those in favour of the
amendment?

Mr. Irvine: How could he supply it if it were not available?

The CuamMaN: If the Act says he shall supply it I suppose it is mandatory.

By Mr. Macdonnell :

Q. Let me ask this question. Is the commissioner satisfied that those
words will do the trick, in other words, that no question will arise as to who is to
determine whether the name is available or not? Is there any point there?—
A. Many applications filed in Great Britain are filed by companies, or they are
filed on instructions from abroad, and the inventor’s name may not necessarily
appear. ,

Q. That is my point.—A. Although it is supposed to appear. Then we get
a copy of a patent and we are asked if there is a corresponding case in Canada.
If we have not the name of the inventor, and should there be half a dozen
applications filed of the same nature, it means we have to read every one
before we can determine which one corresponds to the foreign patent submitted.
With the inventor’s name we can pin it right down without any trouble.

Mr. Lesage: This is only a suggestion, but instead of saying “if available”
would it not be better to say “or that the inventor is not known”.

Mr. Marquis: On the same line—
Mr. Lesace: I should like an answer to that.
The WirnEss: That comes down to very much the same thing.

By Mr. Lesage:
Q. Would it come to the same thing?—A. I think sd.
The CuarmAN: The commissioner is content with the words “if available”.
Mr. MacpoNNELL: That answers me.

The CaamrrMAN: Mr. Fleming moves this amendment. All those in favour of
the section as amended.
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Mr. Marquis: Before it is carried, if some person wants to have information
as to a patent he may send a letter to the Commissioner of Patents and may
not know the name of the inventor. The name might not be available to him but
it might be available to the Commissioner of Patents. If he has the number or
designation of the patent it would be important for this person to get the
information. Yesterday I sent a cable to England and I had an answer this
morning, “It is impossible to give you the information”. I gave a deseription of
the invention. I do not know how much use it will be to have that amendment.
If you make it “if available” will it be available to the person who requires the
information or will it be available to the Commissioner of Patents?

Mr. Irvine: It will be available to neither.

The Wirxess: It is available to the person making the request who then
sends it to the commissioner.

" By Mr. Marquis:

Q. If the person who makes the request has not the name of the inventor
or holder of a patent how can he make it available?—A. He can send a copy of
the foreign patent and if it is not given in the foreign patent he might say, “It
is not available to me and I do not know who the inventor is. I am asking you
now to make a search on the subject matter of the invention and to tell me
whether an application has been filed emanating from that foreign country
with this information in it.”

Q. And this has nothing to do with a Canadian patent.

The Cuamrman: Shall the new section 11 as amended carry?

Carried.

By Mr. Jackman:

Q. May I ask the commissioner whether any priority is given to requests
of this nature over ordinary searches?—A. Yes, we give priority to those. They
invariably deal with Canadian companies which are probably going into the
commercial field on that particular invention. They want this information so
that they will know whether they are infringing on a patent or whether they will

be stopped in their endeavour with the issue of a Canadian patent. We give

preference to those. We usually furnish information of that nature within not
more than one week. \

Q. May I digress for a moment? Does the Patent Office have any difficulty
as the result of awarding a patent on some new application and subsequently
finding out that the idea was not a novel one.and it has been patented in another
country? Do patent offices throughout the world run into those difficulties?—
A. That is not the section of the bill we are dealing with but I shall be pleased
to answer it.

Q. Another time will do just as well—A. I will be pleased to answer it.
The fact is every country which makes an examination of patents runs into that
difficulty.

Q. Another time will do.—A. I can give you something more definite than
that at another time.

The CHARMAN: We have now reached the secrecy sections.

_ Mr. Fueming: Mr. Chairman, you have not yet called section 12. I should
like to make a comment on 12.

The CHARMAN: Section 12 has an amendment in regard to secrecy, (c)
and (d). If you are content we will call the witness and he will be able to answer
Questions on all of the secrecy sections. Is that satisfactory, Mr. Fleming?

e Al e f o i o el Sl o b
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Mr. Fueming: With the qualification that I think there is much more in
section 12, subsection (¢) than there is in section 4 of the bill enacting 19 (a).
In other words, the power proposed in 12 (¢) to be given to the Governor in
Council to make regulations “for ensuring the secrecy of application for patents
and of patents, in the interests of the safety of the state,” goes far beyond the
terms proposed in section 19 (a) because section 19 (a) in clause 4 of the bill
has to do with patents to be assigned to the Minister of National Defence. The
provisions of 12 (¢) are not confined to the secrecy of applications or of patents
that are assigned to the Minister of National Defence. It seems to me they go
far beyond the scope of the new secrecy section, 19 (a), far beyond it. I think
we have got to restrict the language of 12 (¢) in the light of what form section
19 (a) is to take when it leaves the committee.

Mr. Lesage: I agree completely with Mr. Fleming.

The CuamMAN: I entirely agree but I thought perhaps it would facilitate
the work of the committee if, now that we have reached the question of secrecy,
we should hear the witness who is here and ask him what questions the committee
wishes to before dealing with section 12 at all.

Brigadier G. P. Morrison, Master-General of the Ordnance Branch,
called

The Wirness: Gentlemen, I might explain that our function, in so far as
patents are concerned, has been strictly limited to date to making recommenda-
- tions for the retention of a patent on the secrecy list, and alternatively that a

certain article is a worthy patent or that we do not consider it is a worthy
patent. I come from the technical branch which deals with that part of it.

What I might term the legal aspects of the problem have been handled
by our legal branch which is represented by our Judge Advocate General’s
Branch. I have with me here Major Ready from the legal branch. I think
he knows more about the legal aspects than I do, which happens to be nothing
at all.

Speaking for the M.G.O. Branch from the secrecy point of view we feel
that for the protection of the—I use the word “state”—we must or should have
some mechanism by means of which patents or applications for patents may be
placed on a secret list and issued only to and for the benefit of members of the
commonwealth or any other countries that are allied with us-in defence, or by
virtue of any other treaties we may have that would give them the right to those
patents. This is purely a personal opinion, but we would like to see the law so
made that the inventors of the country are protected so that the fruits of their
endeavours cannot be taken away from them by what we might call a too narrow
interpretation of the term “secrecy” on the part of any official of the Department
of National Defence. ,

Thirdly we would like to see the regulations or the Patent Act so written
as to protect our minister. We are all human and we may make a mistake and
recommend that something be placed on the secrecy list, money might be paid
for it, and after careful examination by the Patent Office it might be discovered
the invention was well known and our minister had been—

Mr. Fraser: Hoodwinked.

~ The Wirness: Hoodwinked. I think that represents the technical soldier’s
point of view without any legal restrictions.

Nore:—From this stage, the Committee held its proceedings in camera until

adjournment at 12.45 p.m.
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AFTERNOON SESSION
The committee resumed at 4 p.m.

The CuamrMAN: Gentlemen, we have a quorum. Shall we leave the secrecy
section and carry on with section 5 of the bill?

Some Hon. MEMBERS: Agreed.

Mr. Lesace: On section 5, Mr. Robinson of the Patent Institute has some
objections to the renumbering of the sections.

Mr. Fueming: That is 6.

Mr. J. T. Mitchell, Commissioner of Patents, recalled:

The WITNESS: Yes.

- Mr. Lesace: “Section 23 of the said Act is repealed”; and it is that which
brings up the reference.

The Cuammax: Mr. Robinson, would you care to come up here where

You are handy?

Mr. Lesage: Yes, and I will want to make some observations on section 6,
relating to renumbering.

The CuarMAN: Shall section 5 carry? ;
Mr. Freming: We have no objection to section 5, Mr. Chairman.

Section 5 carried.

The CuamrMax: We are now on section 6, the renumbering section.

Mr. Lesage: Mr. Chairman, I respectfully submit that this should never
have heen put into law, especially when you come to consider what is compre-
énded under the general term jurisprudence.

Mr. Fueming: These numbers are well set. They have been referred to in
Cases. What is to be gained by renumbering them?

Mr. Lesage: I think we should agree that we should not renumber them.

.. Mr. Hackerr: Unless one has to consider—what is it we call them,
Cltators?

Mr. Lesace: Yes, citators.

Mr. Hackerr: Yes, the full realm of the old books would become useless.

The CraamrMAN: It has been moved that section 6 of the bill be deleted.
Those in favour please signify?

Motion agreed to.

Mr. Fueming: That means that all the sections of the bill will have to be
Tenumhered,

The Cramrman: We are now on section 7, who may obtain patents.

« Mr. Lesaci: We should delete that section 25. We should delete the words,

8 section twenty-five”; and replace the number “twenty-five” by the number
Wenty-six”,

Mr. FrLemine: Yes, that should be done.

Mr. Lesage: It is only for the purpose of renumbering.
Mr. Hackerr: Are all the words underlined new?
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Mr. Lesace: That is the only new part, that which is underlined. What is
it for, Mr. Mitehell?

Mr. RinrreT: I understand it is to clarify subsection 2.

The WitnEss: Yes, to clarify that with respect to 2, and to bring in the legal
representative. Subsection 2 says, “any inventor or legal representative of an
inventor who applies;” section 26 said, “any inventor of an invention”. It missed
off the legal representative, which should be inserted to make it agree with
subsection 2 (b).

The CuAamrMAN: Mr. Robinson has some remarks he wishes to make on this
section. Is it the wish of the committee that he be heard now?

Mr. Lesace: There is one thing first, before we hear Mr. Robinson; in sub-
section 2 would it not be more clear if the word “either” was added immediately
after “filed”?

Mr. Hackerr: After what?

Mr. Lesace: “Filed.” in line 39; “either” because there is a choice.

Mr. FLeming: It is not clear.

Mr. Lesage: And in line 23 we find the words “foreign country”; everywhere
else in the Act they say “in any other country”.

The CaHAIRMAN: “In any other country”?

Mr. Lesace: Instead of “foreign”. Everywhere else in the Act that is what
they say.

The CuHAlRMAN: “Any other country”.

Mr. Berzme: That is in line 23.

Mr. Lesace: Yes.

Mr. Hackerr: What change do you want to make in line 39?

Mr. Lesace: “Either or”.

The CuamrMAN: You say there is the word “or” which appears at the end of
subparagraph (a)?

Mr. Lesace: Yes, that is it.

The CumamrmaN: Have you any other comments before we hear Mr.
Robinson? I will put all the amendments at one time instead of putting them
individually.

Mr. JAENICKE: Are you objecting to these words “foreign country” when it
says “any other country”? You will find Canada is always connected with that
when it is used that way, but yiu will find Canada is not in here.

Mr. Lrsage: Well, “any other country” is quite clear.

Mr. Jaenicke: Have you any objection to that term “foreign”? Any other
country is foreign to Canada. There should be no objection to that.

The CrarmaN: All right, Mr. Robinson.

Mr. Ropinson: There is only one other point that the patent institute
would like to raise and it is in connection with section 26, particularly section
26-1-(a) ; which now reads in the bill:—

(@) not know or used by others before he invented it, and

The institute would suggest that the word “others” be changed to “any other
person”. The words “any other person” were used in the statute from aboub
* 1870 odd until 1923, and for no reason that anybody can find out they were
changed in 1923 to “others”; and as it stands now they are inconsistent with
some of the other provisions of the statute, particularly section 61. Everyone
has always gone on the assumption that if one other person could prove thab
before a given inventor made an invention, he had made that invention, then

e
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the subsequent inventor could not get a patent. That is, if I make an invention
today and file application for it the position should be that if any other person
can show that before I made my invention he had made it then I should not be
able to get a patent. But the way the section reads now because of the use of
the word “others” there must be at least two, and it might be a perfectly
confidential disclosure; that is, the two people would really be one. It is a
distinction that really does not seem to us to make very much sense.

The CuamrMAN: Are there any other questions?

Mr. Marquis: You would substitute “any other” by “some person”,

The CHAIRMAN: Are there any other questions before I put the amendments?

Mr. HackerT: Just let me ask who represents the institute?

Mr. Rosixson: I do.

Mr. Hackerr: In section 61 we have in the fifth line “by some other
inventor”. Then we have further down in (b) “such other inventor”; and then,
again, “such other inventors”. Is there any distinction now made between
inventor and a person? Should we not put inventor here instead of person?

Mr. RoBinson: If you argue that “person” is to be preferred, your argument
would have been better if section 61 had said “person”; because there should not
be a distinction between inventor and person for these purposes. The question
is a simple one. Prior knowledge about it does not necessarily presuppose an
inventor or presuppose any invention. The question is simply did someone
before this man apply for a patent of this alleged invention.

‘Mr. Hackerr: I am going to ask the Chairman if he would take a note of
that, that when we are making these changes it might be well to be consistent
and make the changes in section 61 as well.

The Wirness: In section 26, 1, (a), “not know or used”, of course the
words, “by any other persons” do not necessarily mean an inventor; and the
clause, “not known or used by any other person” is favourable to “any other
Inventors.”

Mr. Hackerr: Yes, all right; but what I am asking now is whether section 61
should also be corrected.

The CuamrMAN: Yes. I have made a note of that. Thank you, Mr.
Hackett. '

Mr. Marquis: But this térm “inventor” supposes a man who has made an
invention and refers to an inventor and not to a person. A person might use
an invention and not be an inventor.

Mr. Hackerr: That may be the complete answer.

The CraamMAN: I will be glad to check it. Shall I put the proposed
amendments? g

It is moved by Mr. Marquis that section 25, be amended to read section 26;

And that the word “others” in line 20 be deleted.

Mr. Lesace: No. First of all in line 16, that the words “twenty-five” be
deleted.

The CrARMAN: I have deleted that.

And that section 25 be changed to read section 26.

Mr. Marquis: Be renumbered, yes.

The CramrMAN: Yes.

bl Mr. Freming: We will have to take into account the opening words of the
111,

«. The Cmarrman: Oh; thank you very much. And that in line 16 the words
twenty-five” be struck out, and— :

Mr. Lesace: You don’t have to put “twenty-six” there.

83458—2
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The Cuammax: And that the words “section twenty-five” in line 16 be
deleted.

He further moves that the word “others” be qt.ruck out in line 20 and
that the following words be substituted in lieu therefor, “any other person”;

And he further moves that in line 39 the word “elther” be added at the end
of the line after the word “filed”’; and he further moves that in line 43 the
words “a forelrrn” be struck out and that the following words be substituted
in lieu thelefor ‘any other”. All those in favour of the motion covering these
amendments plxease signify.

Carried.

Shall the section as amended, carry?

Carried.

Mr. Haekerr: What do you think about the word “seven”—that section
26 of the said Act be repealed and the following substituted. Was there some-
thing to be done there? Was section 25 to come out?

The CuAIRMAN: Yes, we did that.

Mr. Marqurs: We called it section 26.

The CramrMAN: Now, what about section 8 of the bill?

Mr. FLeming: It ought to come out too, for the same reason.

The Cuamrvan: It .is moved by Mr. Le=age that section 8 of the bill be
deleted. All those in favour?

Carried.

On section 9:

Mr. Lesage: Should we go into this one? It is controversial.

The CualrMAN: I beg your pardon?

Mr. Lesace: This is a very difficult section and I think Mr. Robinson has
strong objections to present on it. Perhaps we had better not start a discussion
on that just now.

The Cuamman: There is no reason why we should not do a little work this
afternoon.

Mr. Lesace: All right.

Mr. Berziue: This will be section 28(a).

Mr. Lusace: Yes. First let us take that 28(a) ; replace the words “twenty-
seven” by the word “twenty-seven (a)” after “section twenty-eight”. That will
7 require putting an (@) after the number twenty-eight.

The Cuamman: Right. All right, Mr. Robinson.

Mr. Rosinson: Mr. Chairman, this section, as one of the members of the -

committee remarked, is a very difficult one. The Patent Institute of Canada
has given a great deal of consideration—

Mr. Lesace: Mr. Robinson, before you go on, I think there were a couple
of amendments the commissioner was ready to put forward. It would be my
suggestion that it would be better for him to place those before the committee
before you start your discussion. I think you have a couple of amendments,
Mr. Mitchell?

The Wrrness: Yes, I have.

Mr. Lesaege: Maybe it would be better, before we proceed to hear Mr.
Robinson, if Mr. Mitchell would put his amendments.

The Cuamman: All right.
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The Wirness: That insertion 28(a) of the bill, “at any time” should be
deleted, and substituted therefor “in the case of rights relating to patents of
invention which arose on or after September 2, 1939, and”.

Mr. Fueming: What is the reason for that date? Did the war not break out
3rd of September 1939, and this country came in officially on the 10th?

The Wirness: In every official document I have looked at in the form of
Defence of Canada regulations, and Trading with the Enemy regulations and
all the others, they take the date September 2, that is the date posted. September
2 was taken from those precedents.

The CramrMAN: That was the date on which Britain declared war. Now,
what other amendment do you propose? 3 :

The Wirness: In seetion 28(2) after the word “which”; delete “and have
- become payable”; and insert “should have been repaid”. Then after the word
“Act” delete “since” and insert “on or after”.

In section 3 delete the words “provided by section 25 of this Act for the
filing of applications for patents of invention”, and after “which” delete the
word “rights” in line 3. That-is line 25 on that page. Cancel the word “rights”
and insert therefor “the rights which had not expired on the second day of
September, 1939, or which rights”— -

By Mr. Lesage:
Q. Yes, but you should say “provided under this Act”. —A. Yes, “provided
under this Act”. I beg your pardon, “rights provided under this Act”.
Q. What do you think of adding “relating to patents of invention”?—A. Yes,

that was another. “The rights under this Act relating to applications for patents
of invention”.

By Mr. Fleming:

Q. “Rights under this Act”—A. “Under this Act relating to applications for
Patents of invention.” -

By Mr. Lesage: ;
. Applications only?—A. Applications. :

%. V&pl'fy do you sayyapplicatiggs? Could you not say “relating to patents qf
Invention”?—A. We are dealing with applications. Further down in line 30 1t
Says, “Applications upon which patents have been granted as well as to applica-
tions” and so on. That is to keep the nomenclature the same throughout. It
Wwould be “under this Act relating to applications for patents of invention which

ad not expired”. In line 30 after “granted” insert “during that period”.

Q. Did you delete “rights” in line 26, the last word of line 26?—A. Yes, T
think that was deleted. ) .

Q. “Or which have arisen”?—A. “Or which have arisen”.

Mr. FLeming: Give us that last one again, please.

The CuamrMAN: Line 30, add after the word “granted” the words “during

that period.”

Mr. Lesace: Mr. Chairman, there is the word “and”, “during that period
and.”

Mr. Creaver: Does that require “and”? I do not think so. No, it does not.

. The Wirness: Line 47, after the word “patented” insert “by the same:
Inventor.”

By Mr. Fleming:
Q. This is subsection 4?—A. Subsection 4.
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By Mr. Marquis:

Q. Insert which words?—A. “By the same inventor.” Line 48 after the
word “any” insert the word “other”, “in any other country.” Line 49, delete
“other than a country with which Canada was at war.” On page 6 of the bill
cancel “first day of September” and insert “second day of September.”

By Mr. Hackett:

Q. Does that not get us into a conflict? Canada did not go to war until the
tenth, did she?—A. Our defence of Canada regulations, regulations as to trading

with the enemy and other regulations of that nature all refer to the second day -

of September.

By Mr. Fleming:

Q. Do they not all say “since the second of September” or “after the second
of September”?—A. It may be that.

Q. My impression was they were to take effect immediately at midnight on
the second of September because the state of war which actually broke out on
the morning of the third was dated back to the first minute of that day as far
as those regulations were concerned. It may be a small point.—A. I only want
to get these points in and then afterwards they may be discussed.

By Mr. Lesage: :
Q. Why do we say here, “in any of His Majesty’s dominions or possessions”?
Nowhere else in the act will you find that. You always say, “in any other

country.” This is the only place you will find it. I do not see why you use
those words.

By the Chairman:

Q. They would seem to be needless?—A. They are needless.

Q. “Patented in any other country.”

Mr. Magrquis: Delete “in any of His Majesty’s dominions or possessions.”

The CHAIRMAN: Yes, “patented by the same inventor in any other country.”

The Wir~Ness: Page 6, line 8, delete the word “eight” and insert “seven”,
“1937.” There is no correction in section 5. Then we add a subsection 6 to
section 28 which reads as follows.

By the Chairman:
Q. Is it long?—A. No.

Nothing in the provisions of this section shall be deemed in any way
to affect or to operate in derogation of any rights as to the revival or
restoration of any lapsed rights to or in respect of any patent of invention
applied for or acquired under the provisions of this Aect which may be
asserted or claimed by any person under and in virtue of the stipulations
of any treaty of peace or convention entered into on behalf of Canada
and ratified by parliament with any country with which the allied and
associated powers are or have been at war, with regard to industrial
property or otherwise affecting patent rights.

By Mr. Lesage:
Q. May I intervene here to remark that if you put in subsection 6 you
cannot delete the words in line 49 on page 5, “with which Canada was at war.”
—A. The reason why I deleted that was that this committee has always

impressed on me that this is peacetime legislation. The one reason I took that out
Wwas on account of that.
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Q. But subsection 6 has no meaning if you take that out—A. Quite so. I
would have to leave in there, “with which Canada was at war.” I would require
to leave that in.

The CrarrMAN: You leave in the words, “other than a country with which
Canada was at war.”

Mr. FLeminGg: Which line?
Mr. Lesace: Line 49 on page 5.

By Mr. Fleming:

Q. In subsection 4?—A. In subsection 4.

Q. Why do you bring in “allied and associated powers” in subsection 67—
A. The reason I brought that in was this. I have since learned there are certain
peace treaties and certain treaties only now in the making, and I wanted to be
perfectly clear I was not bringing in something here that was going to be at
variance with anything the government might do.

By Mr. Lesage:
Q. Parliament is going to ratify.—A. Yes.
Mr. Fremixa: In other words, you do not think it is enough to confine that
to “countries with which Canada is or has been at war”?
Mr. Lesage: It is confined to that.
Mr. Fueming: Why bring in “allied and associated powers”?
Mr. Lesace: Because the treaties of peace are signed by the associated and
allied powers.
_ Mr. FueminG: Yes, but they are entered into on behalf of Canada and
ratified by parliament. Is that not a sufficient definition?
The Wirness: I suppose it is.
Mr. Fueming: It isa matter of definition. I still do not see why you have
bring in a definition in those terms, “with any country with which the allied
fi‘-nd associated powers are or have been at war.” Is it not sufficient to say,
country with which Canada is or has been at war”? We are not going into a
definition of the scope of the treaty. We are simply trying to identify it.
The Wrrness: I think you are perfectly correct there.
Mr. Fueming: Why bring in these others?
The Wrrxess: I think that could be deleted.
Mr. Lesace: “With which Canada was at war”.

Mr. Freming: “With which Canada is or has been at war”. That is at
the end of the new subsection 6.

Mr. Lesace: If T understand it correctly it is because there are some peace
treaties signed now which are not ratified by parliament and there are some
Special conventions as regards patent rights, especially between Italy and

anada, for instance. '

. The Wrrness: I understand from the newspapers that in the treaty restora-
tion of certain rights has been made to Italy under Annex 15. :

By Mr. Stewart:

. Q. What rights are these? A. Rights in connection with industrial property.
They ‘involve all rights in industrial property. : ;
Q. Does that mean patents that were registered by Italians in this country
fevert to them? A. I read it that way. I may be wrong. I think it is under
\nnex 15 of the peace treaty with Italy that they were restored to Italy. Those
Tights in industrial property were restored.
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By Mr. Lesage:

Q. On certain conditions? A. On certain conditions.

Q. Under certain conditions and certain limits of time.

Mr. Stewart: Could we know what those conditions are?

Mr. Lesace: We will know when parliament has to ratify the treaty. If
you read the amendment which was put forward it says “entered into on behalf
of Canada and ratified by parliament.”

Mr. StEwART: Are we not being asked here to legislate on something we
do not know anything about?

Mr. Lesace: No, they will have to be ratified by parliament.

Mr. StewarT: We do not know what we are legislating for.

Mr. Hackerr: You do not think that is something that is peculiar to this
Act, do you? There are a few words here that I am not sure add anything to
the statute. In the second line we have “or to operate in derogation of”. Does
that add anything to the word “affect”? Are we not just as far along if we
say that nothing in the provisions of this section shall be deemed in any way
to affect the rights as to the revival and restoration, and so on. Does “or to
operate in derogation of any” add anything to it? It seems to me that is
cumbersome, fulsome and without value.

Mr. FLeming: Mr. Chairman, perhaps Mr. Hackett might have added the
word “tautological” there, but nevertheless “in derogation of” is a pretty good
statutory expression. I do not see that it does any harm.

Mr. Hackerr: “In derogation of” is included in “affect”. I am not going
to stick out for it, but it does seem to me we are getting a lot of very verbose
enactments.

Mr. Japnicke: Can we not head the whole section up by saying, “~ubJect
to any treaty which Canada may enter into”?

Mr. Hackerr: That is another question which might come up, but when
you have the word “affect” have you not in that everything that is imputed
in the words “or to operate in derogation of any”?

Mr. Marquis: Do you contend that is a repetition?

Mr. Lesace: It is a limitation.

Mr. Hackerr: It is a diminutive which is included in “affect”.

The CuarmaN: I have made a note of that.

Mr. Hackerr: Then there is another one a little further on, “claimed by
any person under and in virtue of the stipulations”. It seems to me that “by
any person in virtue of the stipulations” should be sufﬁc1ent I do not see that

“under” adds anything to it.

Mr. Lesace: In French you would say “en virtue”.

The Cuamman: Delete the words “under and”.

Mr. Hackerr: Yes, and above that “or to operate in derogation of any”.

Mr. RixFrer: You would leave the word “any” in.

Mr. HackerT: Yes.

The CHAIRMAN : Asserted or claimed is another.

Mr. Hackerr: It struck me there you might assert a right for somebody as ”

distinet from claiming it for yourself, but I am quite willing to say “asserted”
and let “claimed” go.

The CaamrMAN: Shall we hear from Mr. Robinson?
Mr. Lesage: There is another subsection, I think.
The Wirness: I do not think so.
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Mr. Lesace: No. 7? Did you not intend to add something with regard to the
representations of the Canadian Manufacturers’ Association?

The Wirness: Yes. I am willing to let this stand because I wish to discuss
this later on.

The Craamrman: All right, Mr. Robinson.

Mr. Rosixson: Mr. Chairman, the Patent Institute finds itself in some
difficulty in approaching this section in the bill as amended.

As one of the miembers of the committee said, this is an extremely difficult

subject. The members of the institute feel this section is dangerous in many ways
because, although it is a draft, the language is, in the view of the members of
the institute, very likely to lead to difficulty when it comes to interpretation by
the courts. The section as presented in the bill is practically identical except for
the changes in the dates with sections 5 and 7 of chapter 44 of the statutes of
1941. In the view of the institute that statute was not a satisfactory statute
for a number of reasons. First of all it sets out-—and this is true of the bill—in
the first subsection to deal generally with everything and then makes that subject
to the granting of reciprocal rights. In subsequent subsections it goes on to deal
specifically in somewhat different language with the kind of things already dealt
with in subsection (1).
. For example, subsection (1) says, in the case of rights relating to patent
Inventions which arise after September 2 and under particular conditions, a
British subject or national of any other country which extends reciprocal privi-
leges may accomplish any act, fulfil any formality, pay any fees and generally
satisfy any obligation prescribed by the laws or regulations of Canada relating
to the obtaining of patents or invention. Now, it would be hard to find broader
Words with which to deal with the whole subject of extension. As I pointed out,
this is made subject to the granting of reciprocal rights by foreign countries.

Subsection (2) says,

Fees which have become payable under this Act sinee the second day
of September, 1939, may at any time until the expiration of a period of six
months from the coming into force of this section, be paid with the same
effect as if paid within the time preseribed by this Act.

. Subsection (1) has already legislated in favour of fees but legislated only
In favour of Canadian eitizens, British subjects or nationals of any other
country which extends reciprocal privileges. This section legislates with regard
0 fees without any limitation at all. You come again to the same sort of
ifficulty when you come to subsection (3). There are contradictions between the
hext subsections. The proposals which have been made by the commissioner of
Patents have been, I think, probably the best proposals that could be made to
Clear up what was, in the view of the institute at least, fundamentally an
Unsatisfactory sort of provision to accomplish purposes which everyone agrees
1t is desirable should be accomplished.

For example, subsection (1) says,

In the case of rights relating to patents of invention which arise on or
after September second, 1939 . . .

vention probably arises at the time of the making of the invention. I do not
Ink that is really what was meant, I think what was meant was that any of

1€ time limits say, for filing an application in Canada or for doing other things
Under the Act which had not expired on that date should be extended. Yet,
“Uriously enough, that is what subsection (3) deals with specifically. T could
80 on at some length pointing out that sort of difficulty which the institute feels is

ey

Now, it is not quite. clear what that means because a right to a patent of -
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likely to arise under that section. With this difficulty in mind the members of the
institute have given very careful consideration to the whole matter. I should say
here that the members are entirely in agreement with the purposes which are
aimed at in this section. They have proposed a revision of this section, which,
in their view, covers more concisely and with, therefore, less danger, the difficulty

arising because of the conflict of provisions on the same subject in diffeerent .

subsections. I think all the members have copies of the proposed subsection. They
were distributed, but I have some extra ecopies here in case some member has
not one.

This section is designed to accomplish exactly the same object as the section
in the bill except for one important point. The section in the bill would allow
a patent which was granted by virtue of that section to be granted for the normal
term of seventeen years. The result of that might be, therefore, that someone
who had made an invention and published it on September 3, 1937, and would
therefore have had to file in Canada on September 3, 1939, to be within the
normal time limit for filing could file up to within six months of the passing
of this Act, or September 30, 1947. In other words, he’ could file eight years
later than'he would normally have had to file and thus obtain a patent for the
full seventeen year period. His patent would be granted in 1950 and expire
in 1967, whereas if he had filed within the normal time his patent would
have expired in 1958 or 1959. -

The members of the institute which includes not only patent attorneys
in private practice, of which I am one, but also includes*patent attorneys
working for Canadian companies who are interested in the manufacture of
these articles, as well as the holders of patents, unanimously agree that
that is not a satisfactory result. Someone is going to get into this country
now and secure very special privileges which he could not secure except for
this legislation. We feel he should get a somewhat shortened term on such a
patent, particularly having regard to this fact: in this country since November,
1939, there has been in force an order in council known as the Patents, ete.,
Emergency Order, 1939.

Under that order it has been possible for anyone who filed outside the
normal statutory time limit to secure from the Commissioner of Patents an
extension of the time for filing his application if he could show he was not
able to act within the normal time limit because of circumstances arising
out of the war. The result of the existence of the order since 1939 has been
that anyone who has any kind of case for not having come in within the
normal time limit has been able to come in and get an ordinary patent.
Therefore, this legislation is going to benefit only or substantially at least
those people who could perfectly well have come in before but, for some
reason or other, decided at the time they did not want to bother. Now,
as there is legislation which offers those persons a chance, they will come in.

In the view of the institute at least the primary reason for passing any legisla-

- tion on this subject in Canada is to enable Canadians to get rights under

foreign legislation which are made subject to the granting of reciprocity by
other countries. I think a good many members of the institute would have felt,
had it not been for that, there would have been no need to have this legislation
at all, since everyone who has had a case has been able to come in all right:
The members of the institute, therefore, do feel strongly that anyone who
does come in now should not get a patent which is going to expire perhaps a8
late as 1967, whereas it should have expired eight to ten years earlier.

Mr. Hackerr: Can you say what has been done in the United States, Great
Britain and other countries?

Mr. Rosinsox: Yes, the United States has put in a provision to exactly
the same effect as the one of which I am speaking, notwithstanding the fact
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that in the United States during the war there were no special priveleges to
allow ‘anyone to get in outside the normal time limit. The United States had
no order or law corresponding to our patents emergency order of 1939. There-
fore, anyone who was unable to get in in the United States within the normal
_ time limit could get a patent in the United States only by virtue of this legisla-
tion which is known as the Boykin Act. Notwithstanding that fact, the United
States limited any patent such a person could get to twenty years from the date
he made his first application in any country. :

In England, they did have a Patents etc., Emergency Act of 1939, one section
of which was in exactly the same terms as the extension section of which I have
been speaking in our patent order. So far, I have not seen the English legislation
which, I understand, 1s at least in the discussion stage and is intended to match
the American Boykin Act. I understand legislation is being cast in England
largely for the purpose of enabling British subjects to secure the benefits of the
Boykin Act in the United States.

Mr. Freming: Which expires on the sixth of August?

Mr. Rosixson: I think it expires on the eighth of August, 1946. You have to
get an application on file in the United States before August 8, 1946.
Mr. HacKETT: 1947,
Mr. RoBinson: 1947, I am sorry. Now, coming back to the section proposed
by the institute, subsection (1) says, :
Subject as hereinafter provided, the commissioner shall extend to the
thirtieth day of September, 1947—

It may be that it would be preferable to say six months after the passing of the
Act. Frankly, we put the 30th of September, 1947, because 1t makes the
Operation of the section easier and it is probable that this Act is going to be passed
before the 31st of March. You could put the 30th of September, or, if it were
Preferable, you could say six months after the passage of this Act. :
Mr. Lesace: What would happen if we gave certain rights to German subjects
?gﬁ. treaty which treaty would likely be signed after the 30th of September,

Mr. Rosinson: If we are giving rights?

Mr. Lesace: Yes. ‘

Mr. RoBiNsoN: Such persons have to come in under the normal time limit.

Mr. Lesace: But they could not, it would be after the peace treaty.
~ Mr. Rosivson: I think it is inconceivable any peace treaty would give
rights to Germans beyond the rights which were given to anyone else. If there
Were special provisions in this legislation that treaty rights should, so to speak,
Override the legislation, the result would be that an Englishman would have to
le before the 30th of September, 1947, but a German whose peace treaty might
be signed in 1950 would be able to file in 1952; that would not be right.

Mr. Lesace: But if we signed the peace treaty, what then? You will have a
Contradiction in your law. :

Mr. Rosinson: This legislation being in force, presumably the government
il parliament would have some say about what was to be done about German
Industrial property rights.

2 Mr. Marquis: Perhaps we might include that section 6 after your section
8A as it is drafted now, to make that reservation.

. Mr. RoBixsoN: We do not hold any very strong view about that, but our
View ig this; if such a section were going to give the Germans, the Italians and
abanese greater rights than were given to anyone else, then the provision should
10t be in there and if it is not, then it is unnecessary.
834583
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The CuamMmAN: I think Mr. Lesage’s point is this; it may well be that the
treaty will not be signed in time for any German to apply now, and if the treaty
is signed after the expiration of this time limit and the treaty gives certain
rights, obviously Canada should respect those rights.

Mr. RoBinson: Perhaps those rights could be given by special legislation
if it became necessary at that time.

Mr. Lesace: It would be special legislation but it would be contradictory to
this provision.

Mr. RoginsoN: Possibly an amendment could be made to cover that when
the time comes.

The CuAIRMAN: You would suggest amending the Act after the peace treaties
are signed, if that is necessary?

Mr. RosinsoN: Yes, because in our view, it would be extremely unlikely
that would be necessary.

Mr. Frasgr: Would not that P.C. 3558 which was signed on December 30,
1946, concerning German patents in London, be taken into account in connection
with that?

Mr. Rosinson: That is only concerned with granted patents, sir, not
applications.

The CHAIRMAN: Perhaps some German would want to apply for a patent
after the peace treaty was signed and I would think we would meet that situation
when it arose. :

Mr. Lesace: I think section 28A with subsection (6) which was proposed
covers this point in advance. When parliament ratifies the peace treaty, you will
not have to amend the Act. I think when the peace treaty is ratified by parlia-
ment the Act becomes the law of Canada and you would not have to amend this
Act which you would have to do under Mr. Robinson’s proposal.

Hon. Mr. Gissox: It would be safe to assume that they would not give the
enemy rights that were greater than we extend now to our allies.

Mr. Magquis: Their rights will not be interfered with. They will be able
to protect their rights if they come in within the period specified, within six
months or two years. They have the right now, but they cannot ask for that
right.

Mr. Lesace: Have you the peace treaty, Mr. Mitchell?
The Wirness: No, I have not got it.

Mr. Rosinson: I have seen only ¢he newspaper report of the Italian peace
treaty; and certainly that clause in the peace treaty would have required no
special legislation at all and would have required no clause in this bill, because
there is nothing in this that would be contrary to it. What the German treaty
may be like, I do not know. But the difficulty is the difficulty that the minister
just mentioned. It seems difficult now to pass legislation which might have
the result of giving the Germans some more rights than are going to be given
to British or American or any other allied countries.

The CramrMAN: On the proposed subsection 6 which the commissioner
suggests, that subsection does not deal with any greater rights than are specifi-
cally given by the treaty.

Mr. Rosinsox: Well, it may give them greater rights indirectly, that is
what I had in mind, because they would come in much later with their patent
applications than anyone else and they might get patents which would be
effective later than anybody else’s patent. And not only that, the clause pro-
tecting third party rights in both the draft submitted by the institute and the
section of the bill are based on applications, new applications with respect t0
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inventions at a particular date, the date of the passing of the section. If you
give special treaty consideration to the Germans you might have this situation.
Let us assume that the German treaty is signed in 1950—perhaps I am optimistic,
but we will take that date—some Canadian in 1948 wants to manufacture some-
thing. He makes a survey of all Canadian patents, and he makes inquiries
under section 11 of the Act, and he is assured that there are no patent applica-
tions; therefore he knows that he is free to go ahead. No more applications
can be passed. He goes ahead and he starts manufacture. The German treaty
is signed in 1950. By it somehow the Germans are allowed to come in at the
end of 1950 and file an application, and Germans come in and file an applica-
tion for the thing which our Canadian has been manufacturing for three
years. He gets his patent and he says to the Canadian: you are infringing;
because the Canadian is not protected.
Mr. Lesace: What about the present provision?

~ Mr. Ropinson: I am trying to deal with the kind of question that will
arise on signing of the German treaty if this sert of clause remains in.

Hon. Mr. Gisson: It is the worst kind of clause that could be in.

Mr. Lesace: Yes.

Mr. RoBixsoN: The tendency so far as I have been able to see from the
Newspaper reports would require nothing in the way of special legislation. That
18, it does not give the Italians the right which it would give under the treaty
Subsection if this section were agreed to.

The CramrMAN: I may be stupid about this thing. Do I understand that

You are arguing that we should now by the amendment we pass prevent the

ermans from acquiring patent rights which may be assured to them if the
Peace treaty should be signed?

Mr. RoBinson: No, sir. What we have in mind is this. If that does
become necessary as a result of the treaty then legislation might be passed at
at point, but any general treaty legislation now might have extremely
Undesirable effects, such as the case which I suggested of a Canadian who
Started manufacture and then found himself faced with a German patent.
.. The CuamrMaN: I get your point; and perhaps it is this: your point is that
If the German peace treaty should give certain rights to Germans which are in
€Xcess of the rights which we are now giving to others that those Germans

“ should not be permitted to exercise those rights until the Patent Act goes back

the house and we amend it and similar rights are extended to others.

Mr. Rosinson: That is partly the point; also that when such cases arise
then thig house should have an opportunity to determine exactly what protection
they are going to give Canadian manufacturers against such patent rights.

The Cuamrman: Oh, yes.

Mr. Rosinson: Whereas if the treaty provision is put in now—perhaps I
am labouring this too much, because it is not perhaps, as I said at the beginning,
& Point on which the institute holds particularly strong views. We would not
OWrselves be inclined to put it in.

b Mr. Hackerr: Your suggestion is this; you want to preserve the rights
U6 not, extend them. You are willing that they should have the rights for the
Eer.lod which they would normally have enjoyed the patent if they had got
S8lstration ?

Mr. Fueming: It is a little more than that. You want a twenty-year ceiling?

7 Mr. Roeinson: A twenty-year ceiling; that is, not more than twenty years
M the date of the first application; which is exactly the same point that
&M making,
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Mr. Hackerr: And what would happen if somebody had not made an
application anywhere?

Mr. RoBinson: You mean, if he makes his application in Canada?

Mr. Hackerr: Yes.

. Mr. Rosinson: Then it is simply a new application.

The CumamrMaN: That concludes your representation. I think perhaps the
committee would like to hear from Mr. Mitchell.

The Wirness: I do not exactly know what section 28-1(¢) means; “or
appears to the commissioner”. I do not exactly know what “or appears” means.

Mr. Lesacge: Surely it gives you larger authority.

The Wirness: I do not think the commissioner should have any larger
authority. 3

Mr. Rosinson: I will tell you why we put that in. If you could say
simply, such patentee or applicant is a British subject, and the country of which
he is a national gives reciprocal privileges—if it appears to the commissioner.
The difficulty is this. A man gets his patent and throughout the life of the
patent it is open to anyone to attack the validity of that patent on the
ground the country of which he is a citizen does not extend reciprocal privileges
to Canada, or that the patentee is not a British subject, and the patent
might be upset on those grounds. What we had in mind was that the com-
missioner is obviously the proper person to determine whether these countries

o

do give reciprocal privileges; and the commissioner in giving a man a patent

would have to satisfy himself as to whether or not that individual was a
British subject, and also whether the country to which he belongs, if he is not
a British subject, extends the reciprocal privileges.

Mr. Lesace: Do you not think that is rather a broad subject? An appli-
cant should be able to satisfy the commissioner, or anyone else, as to whether
he is a British subject. Why not put it that way?

Mr. RoBinson: If it appears to the commissioner that he is a British subject,
sir. The point is this: by putting in “if it appears to the commissioner”, or “if
the commissioner is satisfied” then the patent once it is drawn is not open to
attack on that formal ground; whereas, if you do not say “if the commissioner

is satisfied” or “if it appears to the commissioner” any court may anywhere

at any time try the right to a patent on those particular points. We also
think that it would be well to put in that other provision, “or that the country
extends reciprocal privileges”. :

Mr. Hackerr: If the commissioner made a mistake that would have -no
bearing on the fact. ;

Mr. Rosinsox: No. But there is some sort of provision under the patent
emergency order of which I was speaking some time ago. The express provisions
of that order are that the commissioner may grant an extension of any patent
for any period of years if he is satisfied that certain conditions exist. Now, once
the commissioner is satisfied "that is so everybody knows where they stand—

the patent has been granted on that basis, and it cannot be attacked once the 1

commissioner is satisfied on grounds that the commissioner was not satisfied.

The CuAIRMAN: Gentlemen, I have a suggestion to make. I have listened
to this discussion with a great deal of interest and I would like to make &
suggestion now. We all appreciate very much the way in which the institute
is helping in the revision of this bill, but I know very well that no two drafts-
men will draft legislation in exactly the same way. Now, this is a difficult
section to draft. I think that the commissioner is entitled to have his line of
drafting followed. To me, it would seem to be rather unfair to our com:

s

missioner if we flash on him a brand new section drafted by someone else and
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ask him to fit his views into some other person’s drafting. I would think, Mr.
Robinson, that the proper procedure would be for you to take the section as

~ drafted and to indicate one, two, three, in every place where the institute has

an objection to the section as drafted, and to indicate that objection, and then
we will deal with those one at a time. But to come along with a brand new
section is, I think, hardly fair to our commissioner.

Hon. Mr. Gisson: Is there not a certain merit in having the section in
the same form it was in before so that any decisions that have been made on
Previous legislation will be available for dealing with this section?

Mr. Ropinson: So far as I know, sir, there are no decisions relating to the
amendment to that 1931 legislation. There was one case in which there was
the question of an extension. I should say, Mr. Chairman, that I have not
discussed our ideas in detail with the commissioner. It seems to us that it
Would be difficult to take this section and deal with the difficulties which seem
o us to arise in connection with it. We tried to do that, but we found that
We were not covering points which we thought were necessary, that we could
Dot do that without possibilities of duplication and contradiction, and that it
Would be much better done by suggesting a redrafted section.

. Mr. Fueming: Is the commissioner the draftsman of this section we have
lfflﬁthe bill, and are these further amehdments that we have to-day from the law
Officers?

The Wirness: I discussed them with the law officers as a matter of fact.

.~ Mr. Fueming: It is going to be very difficult for the committee to sit in
Judgment on these different draftings. Mr. Robinson has indicated approval
of the purposes of the section with one or two qualifications, and it is a problem
of draftsmanship. Is there any merit in the Chairman’s suggestion that we should
ask the commissioner, Mr. Robinson and the law officers, or the draftsmen of

€ section, to confer on this matter before our next meeting? I do not think
We want to sit in judgment.

The Wirness: I wanted to refer to section 2 of this Institute draft so
that you might know my objections. In section 2 of that draft Mr. Robinson,
ref.el‘red to a patent taken out in the United States and Canada on w:hich the
United States patent expired prior to the Canadian patent, and he thinks that
In this particular section the Canadian patent should expire at the same time
a8 the foreign patent, or the American patent. Now, what you are going to

0 there is this, you are going to throw the Canadian market open to American
Competition. The American market will be open to Canadian manufacturers
48 soon as the American patent expires and if the Canadian patent does last

ree or four years longer the Canadian manufacturer will have access to the

merican market provided he can meet the tariff walls and at the same time

€ would be protected as to his market in Canada. That is one point that you
Must, take into consideration, and possibly the Canadian Manufacturers’ Asso-
Clation have not looked on this in the way they should have. This is an
%Pening of Canadian markets under patent to foreign patentees.

. Hon. Mr. Gmsson: On the other hand, the Canadian Manufacturers’ Associa-

tmn_has suggested that we should curtail our patents to the life of the patent in
Oreign countries. I have a letter from the Canadian Manufacturers’ Associa-
100 on that ground.

Mr. Hackerr: What is the argument back of that?
Hon. Mr. Gisson: I think the argument was that after the patent expired

abrog the manufacturers in Canada could manufacture for export, that the
Man who holds the patent can manufacture for export even when the world
Market jg open.
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The Wrrness: There are third party rights in Canada, and if another party
in Canada has his rights and is manufacturing in Canada he is protected also
under the Canadian Patent Act in so far as there is any infringement; and he
is open also to exploit the foreign market while also enjoying protection in the
Canadian market. You have competition in the Canadian market with the
patentee and the person who enjoys protection under the third party rights.

Mr. Freminag: I do not know whether this suggestion of mine has any
merit or whether that sort of thing has been done in committees in the past.
It seems to me if the parties cannot come more closely to agreement on the
gubject of draftsmanship at least we could have a clearer definition of the
points at issue between them. I would ask you to take that in hand before
the next meeting.

The CuarMaN: I think the suggestion is a good one, but I think the parties
would have to be at one as to what they want to achieve by the legislation. Mr.
Mitchell has indicated he wants certain patent holders in Canada to have rights
extending only to Canadian manufacturers.

Mr. Hackert: It is not a matter of draftsmanship.

Mr. FueminGg: That particular point is, and that raised a question of policy.
We have heard from Mr. Robinson indicating that in general he is in sympathy
with the terms of the section. As I say, if there are points of it that require
direction as to policy surely those can be isolated by conferences of the officials.

The CramrMAN: Would you care to express an opinion on that point as
to policy? .

Hon. Mr. Gissox: No.

_ Mr. Marquis: Do you not think that section should stand?

The CrarMAN: All those in favour of the section standing?

Mr. Lesacge: Before we decide that might I ask the reporter to put on the
record Annex XV of the Italian peace treaty because what I said to Mr. Robinson
was true. : ‘

The CuamrmaN: Would you mark it, please, and hand it to the reporter?

Mr. Lesace: We do not have to have all the clauses. It is only part. It
is section 1, subsection (D).

The CuamrmaN: If you will clearly mark the part you want to go on the
record it will go on the record.

Mr. Hackerr: It is an extract from the Times, is it?

Mr. Lesace: Yes.

The CuamrMaN: Have you marked it?

Mr. Lesace: Yes.

The CramrmAN: Shall the section stand?

Mr. Fuemine: It is going to stand but can these officials get together before
the next meeting?

The Cuamman: I will see they get together.

Mr. Stewart: 1 should like to suggest we have the whole annex reprinted.
It is not very long. I think we should have the whole thing there.

Mr. Lesage: Not what relates to insurance.

Mr. Stewart: It is only a couple of clauses.

Mr. Lesace: Part (a) of the Annex.

Mr. Hackerr: You have it in the blue book?

Mr. StewarT: This is the peace treaty.

Mr. Hackerr: It might be better if they got it from an official document

- rather than from a newspaper.

Mr. Lesace: We give them rights.
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“ANNEX XV
SPECIAL PROVISIONS RELATING TO CERTAIN KINDS OF PROPERTY

A. Industrial, Literary and Artistic Property.

1. (a) A period of one year from the coming into force of the present
Treaty shall be accorded to the Allied and Associated Powers and their nationals
without extension fees or other penalty of any sort in order to enable them to
accomplish all necessary acts for the obtaining or preserving in Italy of rights
in industrial, literary and artistic property which were not capable of accomp-
lishment owing to the existence of a state of war.
> (b) Allied and Associated Powers or their nationals who had duly applied
in the territory of any Allied or Associated Power for a patent or registration
of a utility model not earlier than twelve months before the outbreak of the war
with Italy or during the war, or for the registration of an industrial design or
mode] or trade mark not earlier than six months before the outbreak of the
war with Italy or during the war, shall be entitled within twelve months after
’Qhe coming into force of the present Treaty to apply for corresponding rights
In Ttaly, with a right of priority based upon the previous filing of the application
1n the territory of that Allied or Associated Power. <

(¢) Each of the Allied and Associated Powers and its nationals shall be
accorded a period of one year from the coming into force of the present Treaty
during which they may institute proceedings in Italy against those natural or
Juridical persons who are alleged illegally to have infringed their rights in
Industrial, literary or artistic property between the date of the outbreak of the
war and the ecoming into force of the present Treaty.

2. A period from the outbreak of the war until a date eighteen months

‘after the coming into force of the present Treaty shall be excluded in determining

the time within which a patent must be worked or a design or trade mark used.

3. The period from the outbreak of the war until the coming into force of
the present Treaty shall be excluded from the normal term of rights in industrial,
lterary and artistic property which were in force in Italy at the outhreak of the
war or which are recognized or established under part A of this Annex, and

clong to any of the Allied or Associated Powers or their nationals. Consequently,
the normal duration of such rights shall be deemed to be automatically extended
In Ttaly for a further term corresponding to the period so exeluded.

4. The foregoing provisions concerning the rights in Italy of the Allied and

Associated Powers and their nationals shall apply equally to the rights in the
territories of the Allied and Associated Powers of Italy and its nationals. Noth-
N2, however, in these provisions shall entitle Ttaly or its nationals to more
avourable treatment in the territory of any of the Allied and Associated Powers
han is accorded by such Power in like cases to other United Nations or their
ationals, nor shall Ttaly be required thereby to accord to any of the Allied
and Associated Powers or its nationals more favourable treatment than Ttaly
Or its nationals receive in the territory of such Power in regard to the matters
ealt with in the foregoing provisions. .

5. Third parites in the territories of any of the Allied and Associated

Powers.or Ttaly who, before the coming into force of the present Treaty, had
“Ma fide acquired industrial, literary or artistic property rights conflicting
With rights restored under part A of this Annex or with rights obtained with the
Priority provided thereunder, or had bona fide manufactured, publlshed, repro-
ueed, used or sold the subject matter of such rights, shall be permitted, without
4y liability for infringement, to continue to exercise such rights and to continue

0 resume such manufacture, publication, reproduction, use or sale which

been bona fide acquired or commenced. ' In Ttaly, such permission shall

ake the form of a non-exclusive licence granted on terms and conditions to be
Mutually agreed by the parties thereto or, in default of agreement, to be fixed
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by the Conciliation Commission established under Article 83 of the present
Treaty. In the territories of each of the Allied and Associated Powers, however,
bona fide third parties shall receive such protection as is accorded under similar
circumstances to bona fide third parties whose rights are in conflict with those
of the nationals of other Allied and Associated Powers.

6. Nothing in part A of this Annex shall be construed to entitle Italy or
its nationals to any patent or utility model rights in the terriory of any of
the Allied and Associated Powers with tespect to inventions, relating to any
article listed by name in the definition of war material contained in Annex XIII
of the present Treaty, made, or upon which applications were filed, by Italy,
or any of its nationals, in Italy or in the territory of any other of the Axis
Powers, or in any territory occupied by the Axis forces, during the time when
such territory was under the conirol of the forces or authorities of the Axis
Powers.

7. Italy shall likewise extend the benefits of the foregoing provisions of
this Annex to United Nations, other than Allied or Associated Powers, whose
diplomatic relations with Italy have been broken off during the war and which {
undertake to extend to Italy the benefits accorded to Italy under the said |
provisions. j

8. Nothing in part A of this Annex shall be understood to conflict with
Articles 78, 79 and 81 of the present Treaty.”

The CuaRMAN: Section 10.

Mr. Fremine: Section 10 calls to mind the remarks of the commissioner in
his opening at the first meeting of the committee in which he referred to the
present necessity for an oath or affirmation to substantiate statements in the
application. He pointed out that this is not to be found in the legislation of
all countries, that probably it was borrowed from the United States, and if
I remember correctly the commissioner’s statement he did not see any particular
value in it. I understand that a great deal of time is spent in checking over
these oaths and affirmations, and that in the result they do not serve any
practical purpose. Can we not approach this broader question in connection
with section 29 of the Act at the same time as we are considering this proposed
amendment?

Mr. Hackerr: Can we not also say there seems to be in much of the legis-
lation of the United States a tendency to have income tax returns and all kinds
of returns made to the government under oath. Personally that is repugnant to
me. I think we should have laws and if people disrespect them they should be
punished, but it seems to me it is an unfortunate characteristic of legislation in
other countries which is not a desirable one. So far we have escaped putting
people on oath that they are following the law. I think it has a tendency to
lessen all respect for the law and to lessen all respect for an oath.

The WrrnEss: Section 29, as it appears in the Act, is probably a deterrent
to someone fraudulently trying to obtain a patent. I have never had a case like
that appear in the Patent Office. I am only saying it is probably there for that
purpose although a case like that has never cropped up.

Mr. Hackerr: Would it not be well to wait a little while?

Hon. Mr. Gisson: It is already in the Act.

Mr. Marquis: It is already in the Act. It is only the filing of the oath or
affirmation.

Mr. Hackerr: “Such oath or affirmation as the case may be shall be filed"—

Mr. Marquis: The inventor shall make oath.

The Cuamrman: The inventor is already required under the Act to make
- oath, and it is simply the time.




BANKING AND COMMERCE 93

The WiTNEss: The office i§ quite open to leaving out section 29 if it is
found expedient to drop it in Canada. The office has no objection. I am only
stating I think it was put there as a deterrent to fraud, but I have never known
of a case of that nature arising in the Patent Office where anyone fraudulently
tried to obtain a patent.

By Mr. Fleming:

Q. Does it add to the work of the Patent Office going over this requirement
of the oath or affirmation?—A. It is a tremendous lot of work, and it is a
nuisance in some ways. As I said, only three countries have it to my knowledge.
They are the United States, Canada and Newfoundland. All other countries
only have an application form. There is no other requirement at all.

Mr.-FLeming: My suggestion is we ask the commissioner to bring in an
amendment for our next meeting dealing with the whole of section 29 that will
have the effect of eliminating the present requirement as to an oath or affirmation.
It is clear it does not serve any useful purpose.

Hon. Mr. GiBson: You would have him file a statement?

Mr. Hackerr: Certainly.

Mr. Freming: Yes. As you will recall in connection with dominion
Succession duties you do not require -any oath there. The province require an
oath but not the dominion. Surely that is just as formal. An income tax return
1s also just as formal a return as an application for a patent. In fact, a great
deal more may hinge on it than hinges on a patent as far as general interest is
concerned in this country. We have got a clear statement from the commissioner
that the taking of these oaths and affirmations is a nuisance and it involves a
tremendous amount of work.

The CuarMAN: If the oath is deleted as has been suggested should we then
add a penalty section for a false statement?

Mr. Hackert: It is there already.

The CuARMAN: The oath carries a penalty under the code, but if we delete
the oath I think we should check carefully to make sure. -

The WrrNess: There is a penalty clause.

Mr. Jaexicke: Is there not a penalty section for anybody making a false
statement?

The Wrrnmss: Section 53 of the Act says: e o

A patent shall be void if any material allegation in the petition or
declaration of the applicant in respect of such patent is untrue.

The CrarMAN: That is not a penalty.

The Wirnmss: No, but it renders the patent invalid. If he says he is the

iﬁl‘st and true inventor and he is not the first and true inventor it renders it
nvalid,

The CramMaN: Should there not be a mandatory penalty for making a false
Statement ?

Mr. Marquis: There is no fine.

The Cramman: There should be.

Mr. Lesace: You can add something to section 78.

Mr. Fueming: It could be put in section 79 which has to do with offenses
ad penalties. You have four penalty sections, 78 to 81 inclusive. Something
of that kind could easily be inserted there, and the commissioner could bring
N 1n his report on amendments to section 29 an amendment to one of these

Penalty sections that would cover the case adequately.
Mr. BerziLe: What about the Criminal Code?



94 STANDING COMMITTEE

The CuaRMAN: The Criminal Code already covers it if it is a false oath.
If it is a false oath he is liable under the code but if we delete the oath then there
should be a penalty under section 79.
Mr. Hackerr: What have we got in section 807
Every person who (a) wilfully makes or causes to be made any false
entry in any register or book, or (b) any false document or altered copy
of any document,

and so on. We could put something there. 2

Mr. Lesace: Do you not find that the drafting of section 80 is very bad and
there should be an amendment?

Mr. Hackerr: Pardon? >

Mr. Lesace: Do you not think that the drafting of section-80 is terrible?

Mr. Hackrerr: Yes.

The Cmamman: It is terrible.

Mr. Lesace: It should be amended anyway. It cannot be left the way it is.

Mr. Hackerr: I think the commissioner would be glad to give a little
paternal attention to that.

Mr. Marquis: It is pretty hard to commit an offense under that section.

By the Chairman:
Q. Would you do that, please?—A. I will do so. -
The Cuatrman: I have been asked that section 11 should stand. Section 12.
Mr. FLeming: Why are you allowing section 11 to stand?

The CramrMAN: I have been asked by the Patent Institute. They are not
ready to make representations on it. Seection 12.

12. Section thirty-one of the said Act is repealed and the following
substituted therefor:—

Applications to be completed within twelve months.

31. Each application for a patent shall be ecompleted within twelve
months after the filing of the application, and in default thereof, or upon
failure of the applicant to prosecute the same within six months after
any examiner, appointed pursuant to section six of this-Aect, has taken
action thereon of which notice shall have been given to the applicant,
such application shall be deemed to have been abandoned, but it may be
reinstated on petition presented to the Commissioner within twelve months
Abandonment and remnstatement.
after the date on which it was deemed to have been abandoned, and on
payment of the prescribed fee, if the petitioner satisfies the Commissioner
that the failure to prosecute the application within the time specified was
not reasonably avoidable. An application so reinstated shall retain its
original filing date. '

Mr. Freming: There is no objection to section 12.
The CrarMaN: Shall section 12 carry?

Carried.

Section 13. Perhaps some of the members would like to go back to the
House for a few minutes before six o’clock. We will adjourn as soon as we have
dealt with section 13 if you like to do that. While we are on the subject would
you like to work tonight at 8.30 or would you rather not?

Mr. Fieming: No.
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The CHAIRMAN: Section 13.

13. Section thirty-two of the said Act is repealed and the following
substituted therefor:—

Effect of refusal of a joint inventor to proceed.

32. (1) Where an invention is made by two or .more inventors and
one of them refuses to make application for a patent or his whereabouts
cannot be ascertained after diligent enquiry the other inventor or his legal
representative may make application and a patent may be granted in the
name of the inventor who makes the application on satisfying the Com-
missioner that the joint inventor has refused to make application or that
his whereabouts cannot be ascertained after diligent enquiry.

Refusal of applicant to proceed.

(2) In any case where

(a) an applicant has agreed in writing to assign a patent, when
granted, to another person or to a joint applicant and refuses to proceed
with the application; or
Disputes between joint applicants.

(b) disputes arise between joint applicants as to proceeding with an
application; '

Powers of Commissioner.

the Commissioner, on proof of such agreement to his satisfaction, or if
satisfied that one or more of such joint applicants, ought to be allowed to
proceed alone, may allow such other person or joint applicant to proceed
with the application, and may grant a patent to him, so, however, that
all persons interested shall be entitled to be heard before the Commissioner
after such notice as he may deem requistie and sufficient.

Procedure when one joint applicant retires.

(3) Where an application is filed by joint applicants, and it subse-
quently appears that one or more of them has had no part in the invention,
the prosecution of such application may be carried on by the remaining
applicant or applicants on satisfying the Commissioner by affidavit that
the remaining applicant or applicants is or are the sole inventor or
inventors.

(4) Where an application is filed by one or more applicants and it
subsequently appears that one or more further applicants should have
been joined, such further applicant or applicants may _be joined on
satisfying the Commissioner that he or they should be so joined, and that
the omission of such further applicant or applicants had béen by inad-
vertence or bona fide mistake and was not for the purpose of delay.

When patent to be granted to joint applicants.

(5) Subject to the provisions of this section, in cases of joint appli-
cations the patent shall be granted in the names of all the applicants.
Appeal. ;

(6) An appeal shall lie to the Exchequer Court from the decision
of the Commissioner under this section.

Shall section 13 carry?
Carried.

Section 14.
Mr. Lesace: I have an amendment to section 14.
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The CHAIRMAN: Section 14 stands. We will carry the ones that are in the
clear.

Section 15.

15. Subsection two of section thirty-seven of the said Act is repealed
and the following substituted therefor:—

Divisional applications if more than one invention clavmed. Proviso.

“(2) If an application describes and claims more than one invention
the applicant may, and on the direction of the Commissioner to that effect,
shall, limit his claims to one invention only, and the deleted claims may be
made the subject of one or more divisional applications, if such divisional
applications are filed before the issue of a patent on the original applica-
tion: Provided that if the original application becomes abandoned or
forfeited, the time for filing divisional applications shall terminate with the
expiration of the time for reinstating or restoring and reviving the original
application under this Act or the rules made thereunder.”

Shall section 15 carry?

Carried.

Section 16.

16. The said Act is further amended by inserting immediately after
section fifty-two the following section:—
Jurisdiction of Exchequer Court.

“52A. The Exchequer Court of Canada shall have jurisdiction, on the
application of the Commissioner of Patents or of any person interested,
to order that any entry in the records of the Patent Office relating to the
title of a patent be varied or expunged.”

-

Mr. Lesace: There is an amendment there.

The Wirness: In line 30 “of” the second last word in the line, should be
changed to “to”. It should read “to a patent”.

The CrAIRMAN: It is moved by Mr. Lesage that the word “of” should be
deleted from line 30—the second last word in the line—and in lieu thereof the
word “to” substituted. Shall the section as amended carry?

Carried.

Section 17:
Mr. Fraser: There was to be a change in the fees; is that right?
The Wrrngss: Yes.

Mr. Fraser: I suggested that there be a change there and the commissioner
said he was agreeable. I think that that section should be studied and the
fees jumped up a bit.

Mr. FLeminG: An increase in fees has got to be tied in with an improve-
ment in service to the public. Now, that is going to lead us into a wider field
of inquiry. I do not suppose anybody would object to a modest increase in the
fees as long as in return he is receiving an improvement in service which is com-
mensurate. Now, this raises the same old question with which we started out
about printing the patents, the increase of staff and improvements of facilities;
and the point is: which is going to come first here, the egg or the hen?

The CuARMAN: I suggest we should increase the fees and hope that the
service will follow. : :

The Wrrness: You cannot get the service without the fees being increased;
or until the fees are increased.
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Mr. Fueming: Mr. Chairman, as far as I am personally concerned I have
no objection to any increase of the fees as long as we are going to undertake the
printing of patents and have those prints available at a modest fee; and the
suggestion has been 25 cents.

The CrAmRMAN: The commissioner suggested the section be allowed to stand
until we have had a report from that subcommittee.

Section stands.

Section 18:

Mr. Fueming: That depends on section 17.

The CumamrmaN: No, it is just the return.

Mr. FreminG: The amounts depend on section 17.
The CHAIRMAN: Yes.

The Witness: Section 77 (18) as a matter of fact has outlived its useful-
ness and probably might be repealed, instead of just changing the fee. We have
had no case of restoration under this section during the last fifteen years, and
I do not know that we could have any restoration under it anyway.

The CuAlRMAN: Section 18 of the bill? &

The Wrrness: Yes. I am referring to section 77 of the Patent Act, the
restoration of patents.

Mr. Frueming: Mr., Robinson could consider that and let us know his

opinion at another meeting.

The CuamrMAN: Very well, gentlemen, shall we meet at 4 o’clock tomorrow
afternoon; the morning is taken up pretty well with caucuses.

: —The Committee adjourned at 540 p.m. to meet Wednesday, March 5, at
p.m.












SESSION 1947

HOUSE OF COMMONS

STANDING COMMITTEE

ON

BANKING AND COMMERCE

MINUTES OF PROCEEDINGS AND EVIDENCE
No. 4

BILL No. 16—AN ACT TO AMEND
THE PATENT ACT, 1935 '

WEDNESDAY, MARCH 5, 1947

WITNESSES :

Mr., J. T. Mitchell, Commissioner of Patents.
T Christopher Robinson, Vice-President, Patent Institute of Canada.

OTTAWA
EDMOND CLOUTIER, C.M.G., B.A., L.Ph.,
PRINTER TO THE KING'S MOST EXCELLENT MAJESTY
CONTROLLER OF STATIONERY
1947






e —

g,
|

MINUTES OF PROCEEDINGS

WepNESDAY, March 5, 1947,

The Standing Committee on Banking and Commerce met at 4.00 p.m., the
Chairman, Mr. Cleaver, presiding. /

Members present: Messrs. Belzile, Breithaupt, Cleaver, Fleming, Irvine,
Isnor, Jackman, Jaenicke, Desage, Marquis, Quelch, Rinfret, Sinclair (Ontario),
Stewart (Winnipeg North), Strum, (Mrs.), Timmins. .

In attendance: Mr. J. T. Mitchell, Commissioner of Patents, Mr. Christopher
Robinson, Vice-President of the Patent Institute of Canada, and Major J. H.
Ready of the Judge Advocate General’s office.

The Committee resumed consideration of Bill No. 16, an Act to amend The
Patent Act, 1935.

Consideration of Clause 2 was again deferred.

Clause 3 was amended as follows:
By adding the word and immediately after the word “country” in
line 3, paragraph (b) of section 12(1);
By deleting paragraph (c) as section 12(1).

Clause 3, as amended, carried.

Further consideration was given to clauses 4, 9 and 10, and Mr. Mitchell and
Mr. Robinson were again examined in relation thereto. Several amendments to
the said clauses were submitted and it was finally agreed to let them stand over
until the next sitting for redrafting.

At 5.45 p.m. witnesses retired and the Committee adjourned until Thursday,
March 6, at 4.00 p.m.

R. ARSENAULT,
Clerk of the Committee.
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MINUTES OF EVIDENCE

House of Commons,
March 5, 1947.

The Standing Committee on Banking and Commerce met this day at
4 pm. The Chairman, Mr. Hughes Cleaver, presided.

The CuarMAN: If it is your wish we will go back over the sections which
were marked “stand.” Before proceeding I have a special request from our
reporters that the members of the committee should talk one at a time and
should talk a little louder in order that they will be able to take an accurate
report.

Mr. FueminGg: And oftener?

The CrArRMAN: Section 2 is marked “stand.”

Mr. FreminGg: We were waiting for the minister on that.

. The Cuamrman: The minister is willing that the section should carry
Wwithout amendment, namely, without a ceiling, as the section stands without
amendment. Is that agreeable to the committee?

. Mr. Fueming: The point on which I wanted some assurance from the
Minister was that if the bill does authorize payment of a salary of $8,000 the
government will raise the present salary to $8,000, and that the section will
hot be allowed to remain a dead letter. I do not believe in legislating dead

' letters.

The CualrmAN: The proposal is that the section will stand as it is.

The commissioner shall hold office during pleasure and be paid
such annual salary as may be determined by the Governor in Council.

It was suggested at our last meeting there should be a ceiling not exceeding
$8,000, but I am now asking the committee to approve the section as it stands.
Mr. Brerruaver: Is it agreeable to the minister that the ceiling be out?
. The CuamMmAN: That the ceiling be out. It may well be that at some time
I the future the minister might deem it wise to recommend a salary in excess
E}fl $8,000, and with that ceiling in there it could not be paid without amending
e Act. 5
~ Mr. Stewart: I think that would be a very wise suggestion because as was
Pointed out vesterdav in evidence in 1928 the commissioner was paid $8,000,
&nd now we ‘are reverting to that today. I would be inclined to assume that
the position of the Commissioner of Patents might be similar to that of a
€Puty minister in some ways. If that is so of course a salary of $8,000
Would be out of line completely.
The Cramman: Shall the section carry without amendment?

Mr. Freming: I am still holding out for a statement from the minister
to what the government is going to do about it. I do not want to legislate
an ead letter. There is nothing here that compels the government to do
Wythmg- I think the committee ought to know from the minister as to
Whether the government is going to increase the present salary and if so to
sti]?t extent. That was the only observation I .made.‘on_that section, and I
lett think we want that information. The thing will just remain a dgad
eel‘ as far as the legislation is concerned. There is nothing in it that requires

g0vernment to do anything.

as
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J. T. Mitchell, Commissioner of Patents, recalled.

By Mr. Lesage:

Q. Is there something about it in the estimates?—A. I do not know.

Mr. FLeminG: Is the minister coming?

The CmamrmaN: He is not available. Undoubtedly we will have to meet
again to clear the bill because we have some substantial amendments to deal
with this afternoon. I want the committee to have the revised draft before
them before we report the bill. If you are willing, Mr: Fleming, I would suggest
that the section should carry, and befor.e .the (;ommittee reports the bill we
can take the matter up again when the minister is here. I do not see that you
are committing yourself in any way by allow;ng us to carry section 2 but
withholding your vote on the reporting of the bill until you have an assurance
from the minister.

Mr. FLEmiNG: It is not going to take us any more time if the matter stands.
If the minister will just give us a one-sentence assurance, that is all I am
asking for.

The CHAIRMAN: Are you content with my suggestion?

Mr. Fremineg: No.

The CuamrMAN: All right, stand. Section 12.

Mr. Berzite: Section 3 in the bill.

The CuARMAN: Section 3 in the bill is already carried.

Mr. FueminGg: No. '

The CHAIRMAN: As to section 11 of the Act. We are now dealing with
section 12. Section C is deleted.

Mr. RinrFreT: And D relettered accordingly.

The Cuamman: There will be a relettering. D will become C and the
word “and” will be added to subsection B because of the deletion of C. Shall
the section as amended carry?

Carried.

We come next to section 4 of the bill.

By the Chairman:

Q. Would you make a statement, Mr. Mitchell, please?—A. That 1is
" section 19A of the Act.

Q. Yes—A. Section 19A has been redrafted in the following way.

Q. Would you read very slowly?—A. Section 12A, subsection (1) . .. -

Mr. FueminGg: It is 19A. You said 12A.

The Wirness: 19A, subsection (1).

Mr. FLeminGg: You said 12A.

The Wirness: I beg your pardon. I mean subsection (1) of section 19A.

The inventor of any improvement in munitions of war, as defined

in the Official Secrets Act, shall, if required by the Minister of National
Defence, assign to such minister on behalf of His Majesty all the benefit
of the invention and of any patent obtained or to be obtained for the
invention, and the Minister of National Defence may be a party to the
assignment.
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By Mr. Stewart:

Q. There is nothing in there about a transfer without valuable considera-
'iion?——A. There is nothing in there about consideration, but I am adding
(a): ‘

In the event that the consideration for such assignment is not agreed
upon mutually by the assignor and the assignee, the amount of considera-
tion payable from the assignee to the assignor shall be referred to
the commissioner who shall ' determine the amount of consideration
payable, provided however, that either the assignee or assignor may
appeal the commissioner’s decision to the Exchequer Court. "

The Cramrman: Carry on, Mr. Mitchell.
Mr. Lesace: Would you like us to discuss that now?
The Cuamman: I think that we had better discuss the entire section.

The Wirness: Subsection 2 as revised reads: .

The assignment shall effectually vest the benefit of the invention

and patent in the Minister of National Defence on behalf of His Majesty,

and all covenants and agreements therein contained for keeping the

invention secret and otherwise shall be valid and effectual, notwith-

standing any want of valuable consideration, and may be enforced
accordingly by the Minister of National Defence.

By Mr. Fleming:

Q. There is no change in that one?—A. No change in that one. I am just
reading it as it is. Then subsection 3 in the draft is cancelled and the following
18 substituted:

Any person who as aforesaid has made an assigment under this

section to the Minister of National Defence shall, in respect of any .

covenants and agreements contained in such assignment for keeping the
invention secret and otherwise in respect of all matters relating to the
said invention, be for the purpose of the Official Secrets Act deemed to
be a person having in his possession or control information respecting
the said matters which have been entrusted to him in confidence by any
person holding office under His Majesty, and the communication of any
of the said information by such first mentioned person to any person
other than one to whom he is authorized to communicate with by or on
behalf of the Minister of National Defence shall be an offence under
_section 4 of the Official Secrets Act.

; Mr LEesage: Mr. Chairman, that is a very lengthy amendment. I think
1 will be very difficult to discuss this—

The Cramrman: I am suggesting that the commissioner should read into the
Tecord the full amendments. We will ask the reporting staff to transcribe them
and to have sufficient copies made for every member of the committee, and
they will be available at our meeting tomorrow.

; Mr. Lesace: Could we have them before the meeting?
The CramMan: Yes.
The Wrrnmss: T will get them to you tomorrow by 11 o’clock.

Mr. Brerraauer: Do they have to be read into the record? Could they not
anded over to the reporter?

The Cmammax: The reason I am suggesting it should be read into the

beh
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record is for this purpose. This is what has finally been agreed upon by four
different officials representing three different departments. I should like them
to hear it and make sure they are in agreement before we consider it.

Mr. RinrreT: Would it not be simpler if we asked the three departments
to redraft the whole thing as they have it now and put it before the committee?

The CaarMaN: If the committee will be patient I think we are near the end.

The Wrrness: You are pretty near the end. There is no more serious
writing to this. ;

The CuamrMaN: Carry on and finish as quickly as you can.

The Wirness: Subsection 4 reads as follows:

Where any agreement for such assignment has been made the
Minister of National Defence may submit an application for patent for
the invention to the commissioner, with the request that it be examined
for patentability and if such application is found allowable, may before
the grant of any patent thereon, certify to the commissioner that, in the
public interest, the particulars of the invention and of the manner in
which it is to be worked should be kept secret.

By Mr. Fleming:

Q. That is in place of subsection 4 in the bill?—A. Yes. Then subsection
9 of the bill will read—

The CuAirmAN: Before we leave this, subsections 5, 6, 7 and 8 go in
pursuant to this memorandum which I will hand you, Mr. Reporter.

(5) If the Minister of National Defence so certifies, the application
and specification, with the drawing, if any, and any amendment of the
application, and any copies of such documents and drawing and the
patent granted thereon, shall be placed in a packet sealed by the com-
missioner under authority ef the Minister of National Defence.

(6) The packet shall, until the expiration of the term during which a
patent for the invention may be in force, be kept sealed by the com-
missioner, and shall not be opened save under the authority of an order
of the Minister of National Defence.

(7) The sealed packet shall be delivered at any time during the
continuance of the patent to any person authorized by the Minister of
National Defence to receive it, and shall if returned to the commissioner
be kept sealed by him. :

(8) On the expiration of the term of the patent, the sealed packet
shall be delivered to the Minister of National Defence.

The WrrNess: Subsection 9 of the redraft reads: ;
~ No proceeding by petition or otherwise shall lie to have declared
invalid or void a patent granted for an invention in relation te which a
certificate has been given by the Minister of National Defence as afore-
said, except by permission of the said minister. .

Mr. Marquis: There is no change?

The WirNgss: Yes,.there is, “shall lie to have declared valid or void.”

Sections 10 and 11 remain.
In section 13—
Mr. Freming: How about 12?

The Wrrness: I think section 12 remains the same as the draft you have.
Section 13, reads, “the governor in council may make rules under this section
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for the purpose of ensuring secrecy with respect to applications and patents to
which this section applies.” The remainder is deleted.

There is a section 19B added which will take care of the deletion of section
12, subsection (c¢), which reads as follows:

Section 19B. If by any agreement between the government of Canada
and any other government it is provided that the government of Canada
will apply the provisions of the last preceding section to inventions
disclosed in any application for a patent assigned or agreed to be assigned
by the inventor to such other government, and the commissioner is notified
by any minister of the Crown that such agreement extends to the invention
in a specified application, such application and all the documents relating
thereto shall be dealt with as provided in the next preceding section.

Mr. Lesage: Does that section replace the section 19B concerning atomic
energy?

The Wirness: No, section 19B is now 19C and in 19C the second para-
graph is deleted. :

The Cuamman: Now, as arranged, gentlemen, you will all receive copies
of these changes at eleven o’clock or sooner if possible. Shall we now turn to
section 9 of the bill?

Mr. Lesage: We received some copies of this draft before and I do not see
Mmuch use in putting in subsection (1) (a) when we have to redraft the whole
Section.

The Wirness: We will renumber it as number 1, 2, 3.
Mr. Lesage: That will be done?
The Wirness: Yes.

The CHAIRMAN: As to section 9 of the bill, I understand there are one or
tWo matters of principle as to which the commissioner and Mr. Robinson are at
Variance and as to which we are going to ask the committee to make a decision.

r. Commissioner, would you please state those matters which are at variance?

. Mr. Rosinson: It has been agreed between the commissioner and the
Mstitute that the text of seetion 9 which is to be used as a basis for discussion
Should be the text proposed by the institute of which I think all the members
- Of the ¢committee have a copy, with one or two minor changes which I can insert
d which the members of the committee can write into their copy. If any
Member of the committee has not a copy, I have some extra copies here. The
Changes are these: in section 28A, subsection (1), line 3, the word “any” is
thanged to “such”. Then, the rest of that line from and including the word
Sections” is cancelled. The whole of the next line is cancelled and the next line
D to and including the word “which”, is also cancelled. What I will read to you
10w replaces it.
Mr. Freming: Will you repeat that?
% Mr. Ropinson: On line 3 of subsection (1) cancel everything after the
inol‘ds,' “fixed by”. Cancel the whole of line 4 and everything on line 5 up to and
Cludmg the words “Act which” and substitute what I will now read to you for
08¢ cancelled words.
——time limits fixed by this Act for the filing or prosecution of
applications for patents, or appeals from the commissioner or for the
T Payment of fees as — —
he last word is “as”. As revised, the opening part of the subsection would read,

Subject as hereinafter provided, the commissioner shall extend to
the thirtieth day of September, 1947, in favour of a patentee or applicant
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such of the time limits fixed by this Act for the filing or prosecution of

applications for patents, or appeals from the commissioner as for the

payment of fees as expired after the second day of September, 1939.
There is one other minor change in subparagraph (¢). Cancel the words, “it
appears to”, and after the word “commissioner” insert the words “is satisfied”.
Now, that text as amended, as I have just indicated, the commissioner and the
institute have agreed might be taken by the committee as a basis for discussion.

Mr. Freming: What about the objection of the commissioner to sub-
section (2)?

The Wrrness: It still stands, I still object to subsection (2) because I think
subsection (2) should be amended. I object to section 28A (1) (a),

by or on behalf of such applicants before the payment of the fee payable
on the grant of the patent.
I think that is far too indeterminate a length of time. It might extend into
years. There is nothing definite about that section and I object to that.
However, Mr. Robinson assures me that can be straightened out.

Mr. FLEminG: Straightened out or struck out?

The Wrirness: He can overcome my objection.

Mr. Fueming: That is quite an undertaking, I think.

Mr. Jaenicke: If T understand this correctly, section 28A is in addition
to the proposed section 28.

The CuamrMax: You have before you the single page draft presented by
the institute.

Mr. Jaenicke: This is what they proposed mstéad of section 28 here on
page 5?7 :

The CuarmaN: That is right. Now, the questlon arises as to the commis-
sioner’s objection. He objects to the last two lines.

Mr. FrLemiNg: Mr. Chairman, is there any other point involved there? I
understood a different section of the bill contemplated an entirely new section 28,
whereas Mr. Robinson proposes section 28, as I understand it, remain in the
bill and that section 28A be added. Could you eclear that up?

Mr. Roinsox: Perhaps T have not made the point clear. What the chair-

man asked Mr. Mitchell and me to do yesterday was to discuss which section
should be in the bill as section 9, whether the text which was to be discussed
would be the text which was in the bill for section 9 as amended by the com-
missioner yesterday or whether it should be the text of section 9 as propos
by the institute. :

The CuARMAN: Mr. Robinson, the question as I understand it, is one
directed at the numbering of the sections. Would you please clear that up?
« Mr. RoBiysonN: The numbering of the sections results from this sectio?
8 of the bill which contemplated certain renumbering. A section of the statute
was cut out with the result there is now a section 28 in the statute. Thereforé
the section of the statute which is to* be inserted must be numbered 28A.

Mr. Jaexicke: You must have known then we were going to delete sectio?
8 because we had these copies before we deleted that section of the bill. ’

Mr. Rosixsox: I had discussed that with the commissioner and the 001"’f
missioner had indicated at that time he saw no objection to the cancellation ©
the renumbering provision.

The Cramrman: We have reached a point in the argument where the com”
missioner says the last two lines of the draft which I have and on the n€
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draft, the last three lines of subparagraph (a) are objectionable as being too
indefinite. The objectionable words are, “by or on behalf of such applicant

for patent before the payment of the fee payable on the grant of the patent.”

- Mr. StewarT: What words would the commissioner suggest instead?
The Wirness: I have no correction.

Mr. Jaenicke: I would like to have the commissioner’s suggestion as to
what is wrong with this drafting of section 28, or what used to be section 28.
~ The Wirness: The objection which I have to the section proposed by the
Institute is this; you are waiting until the application becomes ready to mature
to a patent. It may be three or four years before you invoke the section at all.
ow, anyone who wishes to come under the section should come in under the
six months provided by the bill and should not wait for three or four years
sitting on the fence trying to decide whether he will jump one way or the other.

By Mr. Jaenicke:

Q. I think you misunderstood my question. Did you draft this section in
the bill?>—A. That was drafted originally by the office.

Q. With your advice?—A. Yes, in discussion with one of the members of
the Department of Justice.

Q. Is it not all right the way it is?—A. This one here?

Q. Yours?—A. It is up to you gentlemen to discuss the matter. The matter
has been opened by the institute and you can discuss it. I have no objection to
discussing the form suggested by the institute at all. In fact, I think the dis-
Cussion of it might be helpful to the bill. I want to get the bill through. The
Principles are the same although the method of arriving at it is different. Per-
Sonally, I prefer to state definitely what you are doing rather than leave the
Section so loose; that is the point I wish to make.

Mr. JaeNicke: I should like to make my position clear. I would rather
take the advice of our commissioner on these amendments, but I should certainly
like to be told the difference between the proposed amendment as we have 1t
In bill 16 and the suggestion made by the patent institute. At our last meeting
1t was stated this is a very difficult subject. Personally, I cannot understand
all of it, Perhaps the commissioner will point out to us the difference between

18 proposal and the proposal of the institute in order to give us a better basis
N which to form a judgment.

The Wrrness: Both proposals aim at the same objective; it is only the

Methods which differ.

By Mr. Timmins:

Q. Is there a difference of principle at all?>-—A. No.
Q. Is it only a difference of draftsmanship, then?

Mr. Lesace: Not only that, but a very large discretion is given to the
COmmissioner by the patent institute draft which is not given in the bill.

The Wrrness: I objected before to section 28A only in view of the fact the
“Ommissioner had a power there to which I am sure Mr. Fleming would objeet,
3% well as some others. I do not mean that personally, Mr. Fleming, and I
ite agree with you on it. The section says:

if the commissioner is satisfied.

th'y objection to that is this; an applicant comes in and I am satisfied a certain

Sa}gg ‘{S all right. Ten years after, when the matter comes into a court,.1t 18

atl : “You cannot adjudicate on this because the commissioner was satisfied
that time that the application was properly presented.”

Mr. Marquis: This is a bar to further prosecution.
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The WrirNEss: It is for that reason I objected to it. I think Mr. Robinson
is prepared to try to clear that up.

The Cuarman: I wonder if we could take one thing at a time. We are
now discussing the objections ‘of the commissioner to the last part of sub-

paragraph (a). We have heard from the commissioner; shall we hear from
Mr. Robinson?

Mr. FLEmING: Agreed.

Mr. RoBinson: Mr. Chairman, the reason the last part of subparagraph (a)
was put forward in the form in which it is was this: so long as the application
for a patent is pending any objection to the granting of the patent in that
application may be brought forward and the applicant has no way of knowing
beforehand what objections will be brought forward to the granting of his patent
as a result of the search made by the patent office. It was because of that
inability of the applicant to know beforehand what objections might be brought
forward and, therefore, his inability to know whether he needed the extension
given by this section that we suggested he might be able to take advantage
of the extension given by this section at any time during the pendancy of his
application. We had in mind that the main thing from the public point of
view is that once a patent has been granted the publie, particularly, should

know exactly what they are faced with, but during the pendancy of the '

application it should be open to the applicant to take advantage of the extension
provisions of this section, if necessary, as the result of the objections brought
forward by the Patent Office.

Mr. Fueming: May I ask this question? There is no difficulty between
Mr. Robinson and the commissioner up to the 30th of December, 1947. Now,
what situation is likely to arise on the 1st of October which the commissioner
has not the power or is not required by the section as now drafted to do
substantial justice?

Mr. RosinsoN: During the pendancy of an application, perhaps some time
in 1948, the examiner who is making a search might find there was some patent
in a foreign country which would be a bar to the applicant for a patent under
this section. He would cite that patent against the applicant. Until the
time the examiner cited that patent the applicant might, conceivably, not
know of its existence. The patent might be one which had issued on such 2
date that if the applicant could get the benefit of these extension provisions
he would be entitled to have a patent over the foreign patent, where as, if he
could not he would not be so entitled. Now, the difficulty is that he woud not
know what he was facing until the examiner’s report came forward, which
would be likely to be well after September 30 next.

Mr. FLeminG: In case the application was filed before the 30th of September
19477

Mr. Rosinsox: Oh yes. Only those applications filed before September 30
1947, can benefit at all from these extension provisions.

Mr. FLemine: You were taking the case of an application made and filed
before the 30th of September, 1947. You were saying that after the 30th of
September, 1947, a situation might arise where if the time were extended as you
propose in these words the commissioner objects to, an opportunity or occasio?
might arise for the commissioner to reject an application which if these words
are not there he is likely to allow?

Mr. RoBinson: No, rather the reverse.

Mr. Fueming: The reverse?

Mr. Rosinson: The reverse.

Mr. Fueming: T had not thought of that.
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Mr. Rosinson: If these words were not there then the commissioner might
be bound to reject the application whereas if these words are there then the
applicant could when he was faced with these objections overcome them asking
for the extension granted by this legislation. The point is perhaps this; that
the applicant so long as his application was pending could not know whether hée
would need the protection of this section or not and he would only find that out
as the Patent Office makes objections to his application; so if you put a definite
date, a definite time limit on the period within which he can invoke the pro-
Vvisions of this section, that may do him an injustice because after that time has
expired something may be brought against him which he could overcome by
Invoking the provisions of this section at that time.

?Mr. FreminG: Your draft goes beyond the terms of the American act, does it
not?

Mr. Rosinsox: I think not.

Mr. FuemiNG: You think you are closer to the American act than the
Commissioner is? _

Mr. Ropinson: I do not think there is very much difference. I had not
looked at the American act lately from that point of view. The commissioner
and I have had no discussion on that aspect of it. I have a copy of it somewhere.

apologize, I am afraid I have not got it with me; I thought I had. That is
Something which perhaps will be easy enough to find out about. I would not be
Prepared to say that offhand.

The Cramman: Mr. Robinson, is there any reason why an applicant should

Dot take a blanket request on it before September 30, 19472 You see section 28
@) simply refers to the limitation of the time with respect to the filing or pro-
Secution of an application for patent, appeals to the commissioner and to the
Payment of fees. Why should an applicant be called upon to make a blanket
pplication for extension of time only in specific cases; why could he not make a
lanket application, provided he did it before the 30th day of September, 19477

Mr. Rosinson: Well, Mr. Chairman, if there were a definite time limit in the
Statute such as the committee proposes I would certainly advise any client of
Mine to make in respect of every single application they have a request for a
anket extension. That is going to make a lot of additional work for the
atent Office if blanket applications are made, because it will probably be
aplicable to only about five per cent of the cases in respect of which such
"equest, is made.
The Caamman: Would that involve very much work? It seems to me that
the section limits the .mitigation of the time limit with respect to the filing or
Y0secution of an application for patent, appeals from the commissioner and for
&yment of fees. . Why should not an applicant simply make a blanket request?
Mr. Ropinson: Mr. Chairman, that could be done. It strikes us as being
€cessarily complicated and likely to cause difficulties from the point of view
e Patent Office and from the point of view of the applicant. It means that
Tequest has got to be made in every single application filed under the pro-
SIons of this law, Whether or not they will fall under the provisions of this
anw’ Such a request would have to be filed in every single pending application;
b d it Might involve a very substantial amount of work which might be avoided
Y 2 little care in planning.
Wa The Crarman: What about the point the commissioner raised, that he
anélts these applicants to make the decision on or before ’gh.e 30_th of _qutember,
Whi he does not want them to delay, to reserve their decision in deciding as to
app%- Side of the fence they are going to jump? Is there any reason Why ’_chese
ijelcants should not make up their minds by a given date if the commissioner
°tS t0 an indefinite delay.

Unn
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Mr. Rosixson: Well, in the way in which you suggest that would be possible.
It would then be necessary for every single applicant to put in a request for an
extension in cases like this; that would be perfectly possible.

The WrrnEss: In the suggestion by the Patent Office it definitely states that
any prior part would have to be before, or any earlier working would have to be
prior to the date of September 2, 1937. That is giving the two years in section
26. That would take away any possibility of coming acress any patent at a
subsequent date which would embarrass the applicant and which he thinks he
could have got over had he known at an earlier date about this patent.

Mr. Rosinson: I wonder, Mr. Chairman, if it would be possible to
compromise the differences between the institute and the commissioner; if
for both patents and applications some date later than September 30, 1947,
were fixed as the terminal date for making an end of the request? Has the com-
missioner any views on what that date might be?

The Wirness: I would say six months after the Act comes into force, and
it terminates then. That would give you six months in which to make your
application. Anyone knows that the amendments to the bill are going on.
They know more or less the context and should be quite prepared to file their
applications in the Patent Office prior to six months after the coming into force
of this bill.

By Mr. Fleming:

Q. Have you any idea of the number of cases involved?—A. No. I think it
would be probably three or four thousand.

Q.. It would be easy to overlook the necessity for filing a request.—A. The
Patent Office provides for all applications filed in the interim, and also those
filed under this section. They may come directly under this; but they have to
make application as to whether they are coming under this amendment to
the Patent Act or are going to remain under the rules and regulations under
which they filed their applications between the 2nd of September, 1939, up to
the date of the coming into force of this Act.

Q. Those rules and regulations went as far as the others?—A. Quite true;
but I say they still may elect to say that they shall apply to applications pending
in the interim and also to patents which have issued in the meantime.

By Mr. Jaenicke:

Q. The whole legislation is for the purpose of putting these people back i
the same position as they were in on the 2nd of September, 1939?—A. 1 want
to do that.

Q. And give them a six months time limit within which to do it.—A. Yes;
give them six months extra.

Mr. Jaenicks: I understand that is the object of the legislation put for-
ward, and I think it is good legislation.

Mr. TimmiNs: Supposing the diffieulty is not run into until after the period
set in the Act?

The Cuarman: May I ask a question to make sure that I thoroughly
understand this? Do I understand, Mr. Robinson, that you have no objectio®
at all to the deadline made of September 30 as to filing?

Mr. Rosinson: Oh, absolutely not.

The CuamMAN: And your request for an extension is with respect to _the
patent applications that are already filed and are now in process of bglﬂg
prosecuted? Do you think that in some cases additional problems may arisé’
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Mr. Ropinson: That is the difficulty, Mr. Chairman. A man might file
on September 30, 1947, and it might be very difficult for him during that day to
know whether he had to request an extension or not. The difficulty arises with
applications that have been filed.

The Wirness: The Aet provides that all the citations prior to September 2,
1937, aré not applicable in the prosecution of cases by the Patent Office; and
then you have overcome that objection, that is in section 26.

Mr. RoBinson: What is your proposal, Mr. Mitchell, for revision in sub-
section (a)?

The Wirness: What I object to, Mr. Robinson, is this carte blanche as it
were; that you can still leave it open.

Mr. Ropinson: What do you propose in place of it?

The Wirness: I do not know. I think it should terminate on a deadline
of six months; or in this case, the 30th day of September, 1947; that it should
terminate then. They have made their applications and they can derive the
benefits of this Act. I do not think they should be allowed anything further
than that. I do not think they should be permitted to carry the benefits of

- the Act with respect to their applications for an indeterminate time. They are
allowed to come under this Act at any time before the payment of the final fee.
As to invoking its provisions ten or a dozen years afterwards, I do not think
that should be allowed.

By Mr. Lesage:

Q. What would you think of one year, which is the delay provided for in
the peace treaties; twelve months after the coming into force of the peace treaties
themselves?>—A. You mean, in the bill?

Q. Yes—A. Give them twelve months in which to do it?

Q. Yes—A. In other countries, like the United States, it will expire on
the 8th of August, 1947, and unless there is an extension made of that time
they will not come under the terms of the peace treaty either for one year.

Q. But would that not be contrary to law?—A. When is the peace treaty
Coming into force? i "

Q. You might as well ask me when it would be ratified. When it is ratified.
That may be in June or July.—A. That is a very indefinite period and one that
Would be difficult to put in the form of an amendment.

Mr. Fremine: It would be better to have it fixed in the Aet than to
leave it to be determined by something outside.

Mr. Lesace: I agree with that. My suggestion is merely that we might
take this as an example and set a period of twelve months. What would be

€ objection to twelve months? I merely offer that as a basis for discussion.
ould there be any strong objection to a period of twelve months?

The Wirngss: The only thing is that twelve months would be a tremendous
AMount of time to extend the benefits that would derive from an invention.

ould you allow this extra time, this twelve months, I think that is too much.

Mr. Freming: And do you think that an extension of twelve months, such
:‘s gag been suggested, would be rather out of line with what you are proposing

07

The Wirness: 1 tell vou it is so foreign to what the office deals with that
rather difficult to do that. The point is that we always deal with smpethlng
" Precise as a rule. After it comes from parliament it usually. 1s very
Precige, I may say that I am not in the habit of having stuff like this before
% and it is very difficult to come to a decision.
The CraRMAN: Then, Mr. Mitchell, is there any other way out of this
Problem? “If you would estend that deadline date for say another six months

it ig
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and if an applicant pursues with reasonable diligence prosecuting his application
would he not within an extra six months encounter all the potential problems
that might arise?

The Wirness: 1 would say, assuredly. The reason I say that is due to the
fact that he has already filed in the country of origin of the invention; and it
has probably been filed there four or five years—such as in Britain or the
United States—and that means that he knows all the prior art, and he knows
exactly what he is up against.

The CuHAIRMAN: Are you content with the 31st of March, 1948, then, and
meeting the point in that way? I would have thought that the applicant would
receive full status by the extension of time for the filing of his application; but
apparently there is some question about that. And now, that being so, what
would be the point of extending the date line to March 31, 1948? Then it is
up to the applicant. If he is not diligent; why, let him lose it.

The Wirness: All right, providing he is ready to come in then, and
providing his claim is in.

Mr. JaeNicki: I object to that. I think that the time is too long now.
I object to any extension and I want to register my objection.

. Mr. Fueming: It is only a matter of another six months and it is going to
clear up a lot of difficulties.

Mr. Lesace: We would be giving that extra six months only for the second
part of it.

Mr. Jaenicke: I am in favour of the patent legislation the commissioner
suggests.

The CaArMAN: I do not mind freely admitting that I am a babe in arms
on patent law.

Mr. JaBNICKE: So am I.

The CuarMAN: We have been told, Mr. Jaenicke, that apparently potential
problems may arise that would have led the applicant to file a different sort
of application for patent had he known such facts. I do not think it is the
wish of this committee or of the commissioner to deny any bona fide applicant
the right intended to be given to him by this amendment.

Mr. JaeNnicke: I cannot see why six months is not sufficient.

The- CualrRMAN: The only difficulty is the backlog which now obtains in
the department and the consequent delay which will be absolutely inevitable
in answering correspondence and that sort of thing; and since the institute
know this law and feel that the extra time is necessary I would not want to
set myself up and say: no, we will set an arbitrary six months limit in the
law and you will have to abide by it.

Mr. Jaenicke: Yes, Mr. Chairman; but the institute are speaking for their
clients and for themselves; but we have a duty to the public also.

Mr. FLemiNGg: Mr. Chairman, surely this is a matter of trying to do justice
to all applicants—this whole question. I think it is clear from what has been
said that issues may not be foreseen. If you are still getting applications filed
up to the 30th of Setpember of this year issues may not be foreseen that may
arise after that date. All that is suggested now is that you will provide another
six months to allow any such issues or conflicts between applicants to arise 80
that justice may be done between all kinds of applicants; those patent appli-
cations which have come in under the wartime order and those which are coming
in under this amendment. It is a matter of doing justice to all.

The Cuamrman: I think this discussion has been helpful. I have just one
suggestion which has been made to me and it is that as to the contentious part 0
this section we will put a deadline of March 31, 1948; and that would amend the
section to read March 31, 1948, instead of September 30, 1947.
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Mr. Jaenicke: Have we discarded the bill we had before us, bill 16; if so,
why did we do that? The commissioner suggested a certain amendment yester-
day and I diligently wrote it down. I cannot read it now, but I presumed that
at the suggestion of the Patent Institute the Commissioner was going to meet
their wishes on our language, the way we have it in our bill.

The CuarrMAN: T am afraid I will have to take some personal responsibility
for that. I felt yesterday that since both parties were endeavouring to achieve
the same end that our commissioner had a right, as a matter of right, to have
his draftsmanship followed. At the suggestion of Mr. Fleming the parties met
and had a conference today. This conference has agreed, including the com-
missioner, that the committee would accept the draft of the Patent Institute and
would rule on certain points of principle that arise, but that the draft of the
Patent Institute, in so far as draftsmanship was concerned, is entirely satisfac-
tory to the commissioner. I wrote these various amendments just as diligently
as you did yesterday and apparently they are now scrapped.

Mr. Jaenicke: Of course, I think it is absolutely out of order. If the
Steering committee had met with Mr. Robinson and the commissioner it might
have been all right, but T am a member of this committee.

Mr. FreminG: Surely this is a tempest in a teapot. What we are trying to
do is to get the best possible draftsmanship of what we all admit is a very
difficult section on an absolute subject. We had three different versions yester-
day. We had the original bill. Then we had the amended version put forward
by the commissioner. Then we had the Patent Institute coming forward with
another version. They took exception to the draftsmanship of the bill. The
Suggestion was made yesterday, for the sake of helping out this committee, that

r. Robinson, the commissioner, and the law officer drafting the bill might meet
together. They have met together since last night and as I understand it they
are suggesting to the committee now that the Patent Institute version might best
Serve as a basis on which the committee might now go to work. There are
Several points yet to be cleared up, but from the point of view of draftsmanship
that is a suitable formula to work on. )

Mr. JaeNicKE: As a general remark I should like to say that I prefer our
Own law officer of the Crown in conjunction with the patent commissioner to

“draw up any amendments to our Act rather than any other institute or organi-

Zation, ;
Mr. FueMinGg: Surely it is perfectly clear that the law officers of the Crown
Sat in on this matter with the commissioner and Mr. Robinson. There were
t'}}I‘ee individuals sat in to try to iron out the difficulties presented by three
ifferent, versions, all for the assistance of this committee. The privileges of no
Member of the committee have been interfered with.
Mr. Quercr: Would it not be possible for Mr. Mitchell, Mr. Robinson and
the Jaw officer to get together and submit an amendment to this committee that
€y can agree upon?

. The Caamrman: The commissioner agreed to this proposed amendment to A
and Mr, Robinson agreed to it. Shall we carry on? I understand that B is
S"‘tmfa«ctory to every one. Now we come to C.
¢ Mr. Lesace: It would be easy to.take away the powers that are given to

he commissioner to which we object if we delete the words, “it appears to the
““Mmissioner either that”. It would be a definite rule then.
Mr. Marquis: It would take away the power and the diseretion given to the
Mmissioner,
th Mr. Lesace: I do not know why the matter of “British subject” was put in
'e. T do not see the use of putting it there.
83563_~2 S
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The Wirness: There should be no exception there for a British subject at
all. They can come in under the terms of the bill. If their country will give
substantial reciprocal privileges they can come under the bill. There is no right
to exempt them.

" The CHAmRMAN: Mr. Robinson has no objection to that coming out.

Mr. Lesace: “Of which the applicant is a national”.

The Wirness: “And the country of which the applicant is a national”.

Mr. Marquis: Patentee or applicant.

Mr. Lesace: Such patentee or applicant.

Mr. JaeNicke: What is it as proposed now?

Mr. Lesace: It would read as follows, “The country of which such patentee
or applicant”—

Mr. BeLziLg: Start at C.

Mr. Lesage: “The country of which such patentee or applicant is a national
gives substantial reciprocal privileges to Canadian citizens.”

Mr. QuerLcH: Is that C?

Mr. Lesage: That would be C if my amendment is carried.

Mr. Jaenicke: And everything else is struck out?

The Cuamrman: “Such patentee or applicant is a national of a country
which gives substantial reciprocal privileges to Canadian citizens”.

Mr. Lesace: That is better English.

The CHaRMAN: Is that satisfactory?

‘Carried. ;

Is there any objection to sub-paragraph 2?

Mr. FLEmiNGg: The commissioner has an objection to that. It is on the
question of importation.

The Wirness: It is not only importation, but actually an application may
be filed in the United States, and owing to the length of the prosecution there
the Canadian patent filed under this section may absolutely go out and the
United States patent might still be in force.

Mr. FLeming: What has Mr. Robinson to say about that?

Mr. RoBinson: Mr. Chairman, this proposed subsection 2 was put forward
by the Patent Institute although it might appear to be against the interests
of the people that most members of the Patent Institute represent, namely, the
patentees, but it was put forward by the Patent Institute because in the view
of the Institute it was to the public advantage that patents granted to people
who had had very many opportunities to come into this country and get patents
under the legislation which was in force all through the war but did not take
advantage of it, and now take advantage of this very special legislation, should
be somewhat restricted. However, it is certainly not a point on which the
institute feels particularly strongly. The suggestion which was discussed with
the commissioner this afternoon, and which I understood the commissioner might
agree to in place of what is suggested here, was that instead of the life 0
the patent being 20 years from the date of the first application it should be
17 years from the date of the filing of the application in Canada. Mr. Mitchell,
what do you say?

The Wirngss: What is that?

Mr. Rosinson: Would you agree to 17 years?

The Wirness: I would agree to that, but there is another objection alsO:
This is the objection. I do not want a Canadian patent to expire before the
foreign patent because it throws the Canadian market open to invasion
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foreign countries. I want Canadian industry to flourish to such an extent
that at least it is able to take care of itself before the patent expires in Canada.
My reason for saying that is that there are third party rights in Canada.
You have to remember that. It is not an absolute monopoly you are giving
at all. There are third party rights in existence. You have competition in
Canada, but you do not want to have unfair competition from everyone
coming in and dumping stuff in Canada because the patent in Canada has
expired due to any legislation which we may invoke now.

Mr. FueminGg: Do you meet the problem by changing the last word of the
Section?

The CuamrMAN: Whichever date is later. _
Mr. FuEminGg: You are going to get into hot water if you do that.
Mr. Rosinson: I think that would be worse.

The Wirness: We would have to redraft that. It would havé to be
redrafted altogether.

Mr. BerziLe: Your subsection is very good.

The Cuairman: What about subparagraph 3?

The Wirness: The principle of 3 is perfectly acceptable. It agrees very
much with what we had in our own draft, that third party rights should be
recognized.

Mr. FLeminGg: Then we can leave over subsection 2.

The CuairmMaN: Leave over 2.

Mr. Fuemine: I think we can indicate to the commissioner, can we not,
that we think the point is well taken. We do not want to see the Canadian
Patent, expire before the foreign patent. Is there any serious objection to that
from the point of view of Mr. Robinson?

Mr. Rosinson: No, I do not think so.

Mr. Fueming: It should not be difficult to phrase the section as long
a8 that principle is to be preserved. -
Mr. Rosinson: I have no doubt if you sat down to draft it it would
be possible. It is a little difficult to draft at the moment.
. Mr. Fueming: If you clarify that matter of substance it should not be
difficult, to work out a draft that is acceptable to both. :

The Wrrness: You can work out a draft and say the Canadian patent
shall pot expire before the date of expiry in the country of origin of the
application. It would have to be done in that way.

The Cuamman: We will leave that for drafting.

W Mr. Lrsace: Just before we go on, what would be the effect of subsection 3?
ould third parties be allowed to go on with the manufacture of the subject
Matter of the invention?

Mr. Roeixson: Yes, they would.
Mr. Lisace: We do not say that.

sta r. RopinsoN: The purpose of the subsection is that anyone who has
atrted to do anything with an invention before March 31 should after that

€ be in effect as free as if the patent did not exist. The reason that it does
& Say that he should have the right to continue to do something is this. If
shél lsay that someone who has manufactured, used or sold before March 31
thaltl  have the right to continue to do that afterwards it is at least arguable
ung his right is limited to what he had begun to do before. You might have
15 ‘;r 4 section so phrased this ridiculous situation, that someone on March
tO,segi’M’ had begun to manufacture something but he had not got enough made

835]63311}'. All he had done was manufacture by March 31. He might then
—21
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find himself restricted after March 31 simply to manufacturing. He would
not be able to sell anything. What we had in mind, and what the commissioner
and the Patent Institute can agree on in prineiple, is that anyone who has started
to do anything with an invention before March 31 should after that date be
just as free as if there were no patent.

What the section provides is that no claim for the infringement of any patent
of this specified kind shall be made against any person, or the successor in
business of any person, who had done certain things. Therefore, anybody who
can show that they had done any one of the things specified in this subsection
would then be exempt from any claim for infringement brought under one of
these patents granted by virtue of this section.

The Cuamman: If that is the intention, is there any reason why we should
not use the commissioner’s section? .

Mr: Lesace: Do you not think it is a little broad?

Mr. Rosinsox: Mr. Mitchell, T think you were thinking of subsection (5),
were you not? That is the one which was directed to this point. Subsection (5)
of the former draft said,

no patent granted or validated under the provisions of the last
preceding subsection or of this subsection shall abridge or otherwise
affect the right of any person or his agent or agents or his successor in
business to continue in manufacture, use or sale commenced before the
coming into force of this section by such person nor shall the continued
manufacture, use or sale by such person or the use or sale of the devices
resulting from such manufacture or use constitute infringement.

The difficulty with that draft appeared to be the difficulty I mentioned a
moment ago. It simply gave the right to continue after March 31 what you
had begun to do before March 31. It made it a negatory right. You might
have started in to manufacture and not have sold anything. The right to go on
manufacturing without the right to sell would be an empty right.

Mr. Irvine: Was there any case of that sort under the old Act?

Mr. Rosinson: There are no decided cases at all under the Act of 1921 of
which I know.

The Witness: Section 28 (3) says,

Provided that such extension shall in no way affect the right of any
person, who, before the enactment of this section; was bona fide in
possession of any rights in patents or applications for patents conflicting
with rights in patents granted or validated.... .

It goes right along and then section 5 comes in and it clears it ‘up.

Mr. Lesace: It is clearer in your first draft than it is this time.

The Cuammax: The point, Mr. Lesage, as it has been explained to me 18
this; in subparagraph (3) as drafted by the institute, once a person qualifies
himself under that section, then he is at liberty to continue to do anything ab
all with respect to a patented article.

Mr. Lrsace: But the section does not say so.

The CHAIRMAN: _Could you add a few words to the section whereby you
would add to the section the legal effects which flow as a result?

The WrrNess: Just before you start, Mr. Chairman, supposing a third party
had started to make an article for himself, for his own use, but had not any
intention of selling it. He made it for his own use and probably some of h1®
friends came and asked him if he would make one for them. Is that man

- be allowed to enter the manufacturing business afterwards?

Mr. Lesace: He will under the section as drafted by the institute.

A
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The Cuammax: Gentlemen, shall that stand for the commissioner and Mr.
Robinson to redraft?

~ Mr. Lesage: Mr. Chairman, there is another point there. I still think even
If we were to take this drafting by the institute we should add what was proposed
by the commissioner as subsection (6) to cover the coming peace treaties. I do
not see how the institute could have any objection to that. You see, we are
given until the 30th of September or the 31st of March. Here, I have a peace
treaty with Italy which should be ratified by the Canadian parliament about
June by the terms of which we give twelve months to Italian nationals to come
In with their applications. This must be covered in advance if we are to avoid
having this Patent Act come up every session for amendment. We must avoid
a conflict of laws and we would do it by the amendment as proposed by the
commissioner.

The CuamrMAN: Is not the objection to that, though, just this; if we had
Wha_t you suggest we might find ourselves in the position whereby we gave to the
Ttalians or the Germans rights in excess of those we gave to our own people?

. Mr. Lesace: No, because they are reciprocal in the treaty, but they are
different from the Act. . :

.. Mr. Fueming: We do not want a conflict, at any rate, and I would suggest

If Mr. Robinson has not already given consideration to the subsection (6)

Proposed by the minister, that might be considered along with the other changes
eing considered to-night. !

The CuHAIRMAN: Are there any other points, Mr. Lesage?
Mr. Lesace: No.

The CuARMAN: Then, coming to section 10 of the bill which has to do with
the oaths. Mr. Hackett brought this matter up yesterday, you will recall, but
1S unable to attend the meeting to-day. He wrote me a letter which I feel I
sh(f)uld read to the committee so the committee will have Mr. Hackett’s views

€lore it. '

I cannot be at the meeting of the Banking and Commerce Committee
this afternoon. i

I would be glad to see the affidavit presently exacted on application
done away with.

I think that people in their dealing with the government should tell
the truth and, if they miss it intentionally, they should suffer.

I have two objections to tHe oath being used indiscriminately. One,
people are frequently called upon to swear to facts of which they can

. have no personal knowledge and, secondly, a too frequent resort to the
oath tends to diminish ones respect for it.

I feel that in some countries oaths are taken so frequently their full
significance has ceased to be uppermost in the minds of many.

I am not sure that the cancellation of the patent is a proper method
of dealing with the false statement in the application. This might entail
loss to an innocent party. A beneficiary of the patent who has financed
it or possibly owns it might, under such an enactment, find himself unfairly
penalized.

.I.believe the committee was fairly well in agreement yesterday that the
gl‘o\nsmn for the oath should be eliminated and a proper penalty section incor-
Oated in the Act to punish offenders.

Mr. Marquis: When there is an oath it is certified; there is evidence that

SOMeone hag sworn to the statement. If you replace that by a declaration or

-§1gn'ature, it should be before a witness and should be certified by someone else.

a case a few weeks ago. Someone came to me with an invention and
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I found out that this invention had been patented overseas. Whe I asked him
to swear a declaration, he refused to do so. If his signature had been
required to the statement, I am sure he would have signed it.

Mr. StewarT: Even if penalties were added?

Mr. Marquis: If you only have the signature of a man, it would be difficult
to prove. Someone may say, “I never signed it.” There should be the certificate
of some person in authority who attests to the signature. However, I am in
favour of getting rid of the oath.

The CuamrMAN: I understand that the elimination of the oath provision
would save the department a lot of work; is that true?

The Wirness: Yes, it would. There is no doubt about that.

The CuamrMAN: If that is the case, would not your objection, Mr. Marquis,
be met by requiring that the signature should be witnessed?

Mr. Marquis: Yes, that is the point.
The CuAmrMAN: There is no objection to that.

Mr. JaENICKE: Supposing the oath to the signature is false. If you have
an affidavit, you can go after the J.P.

Mr. Magrquis: If you have that you could go after the J.P.
Mr. JaeNIicRE: It is the same thing.

The CHAIRMAN: What are the views of the committee in regard to the
penalty which should flow from a false statement. ‘

Mr. Lesage: It should be the very same penalty as that contained in
section 80.

Mr. Magrquis: There is no provision for a fine in that section is there?

Mr. Lesagp: Yes,
—is guilty of an indictable offence and shall be liable to a fine not
exceeding five hundred dollars ($500) or to imprisonment for a term not
exceeding six months—
The Wirness: You would find that under the heading “Offences and
Penalties”.

Mr. Marquis: You should add a subsection to take care of it.

Mr. Fueming: I think we agreed yesterday that section 80 would need
revision, in any event, so it could probably be drafted to cover this case of false
statement. I ‘think we would have to see that, Mr. Chairman.

Mr. Lesace: Could we have that to-morrow, your proposal for the amend-
ment of section 807

The Wirness: If you have a draft of what you desire with regard to the
section, it would be easy enough to add a small subsection covering penalties
for false statements. As the section appears here, every person who makes any
false documents—I do not know what it means.

The Cuamrman: Shall section 10 of the bill, then, be deleted?

Mr. FLeminG: It is more than section 10, Mr. Chairman. We have to 89
back to section 29 of the Act and eliminate some things in section 29 of the Act.
Mr. StewarT: Section 29 would have to be revised.

The WiTness: Section 29 deals only with these affirmations under the Act.
If you are going to do that, “oath or affirmation” you have to repeal the \\_’ho]e
of section 29.



BANKING AND COMMERCE 119

Mr. FLeminGg: That is the point I am making.

The Wirness: You will have to repeal it within the year. It would have
to be effective not earlier than April 15, 1946. We cannot allow applicants
to come back and request us to restore applications which have failed under
section 31 because they had not completed their applications. We cannot do

- that. We would have to have that repealed effectiye as of April 15, 1946.

Mr. FreminGg: You mean repealed as to applications filed on or after
April 15, 19467

The CHAIRMAN: I think the committee has agreed on what it desires to
accomplish and the drafting will be up to the commissioner.
Section 11, Mr. Lesage, you asked for that section to stand yesterday?

Mr. Lesage: No, I was not the one who asked for that. I think it was
Mr. Fleming.

Mr. FLemiNGg: No, it was not 1.

Mr. Ropinson: I think I was the one who suggested that change. I
think I said that the institute and the commissioner propose to replace section
11 by a revised section 30. We all agreed on this revision. I think I have
sufficient copies here to pass around to the members who are present. It
reads as follows:

11. Section thirty of the said Act is repealed and the following
substituted therefor:—

30. (1) Any applicant for patent who does not appear to reside
or carry on business at a specified address in Canada shall, at the
time of filing his application or within such period thereafter as
the commissioner may allow, nominate as his representative a person
or firm residing or carrying on business at a specified address in
Canada.

(2) Subject as hereinafter provided, such nominee shall be
deemed to be the representative for all purposes of this Act, including
the service of any proceedings taken thereunder, of any such
applicant and of any patentee of a patent issued on his application
who does not appear to reside or carry on business at a specified
address in Canada, and shall be recorded as such by the commissioner.

(3) An applicant for patent or a patentee may by written
advice to the commissioner appoint another representative in place
of the last recorded representative, or may advise the commissioner
in writing of a change in the address of the last recorded represen-
tative, and shall so appoint a new representative or supply a new
and correct address of the last recorded representative on the
despatch by the commissioner to him of a notice in writing by regis-
tered mail that the last recorded representative has died or that
a letter addressed to him at the last recorded address and sent by
ordinary mail has been returned undelivered.

(4) If, after the despatch of a notice as aforesaid by the
commissioner, no new appointment is made or no new and correct
address is supplied by the applicant or patentee within three months
or such further period as the commissioner may . allow, .the
Exchequer Court or the commissioner may dispose of any proceedings
under this Act without requiring service on the applicant or patentee of
any process therein.

(5) No fee shall be payable on the appointment of a new
representative or the supply of a new and correct address, unless
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such appointment or supply follows the despatch of a notice in
writing by the commissioner as aforesaid, in which case the fee
payable shall be five dollars.

Note 10 SECTION 11

This is proposed in place of the section in the bill in order to
strengthen section 30 of The Patent Act. As it stands, the section
requires the appointment of a Canadian representative for service,
but does not ensure the appointment of a new one if the first dies or
cannot be found. It is desirable that a representative for service should
always be available so that a Canadian manufacturer who wants to
manufacture something which may infringe a patent owned by a non-
resident may, before undertaking manufacture, be able conveniently
to obtain a judicial determination of his possible liability.

Under the proposed section, such a manufacturer could notify the
commissioner that the patentee’s representative for service was not
available, and the patentee would then have to appoint a new one or
suffer the consequences of not being represented in legal proceedings
brought against him by the manufacturer.

Mr. Lesace: As a matter of fact, Mr. Chairman, do you not think that we
should adjourn and leave that alone for the present?

The CuairMAN: I was going to suggest this. There is a large volume of
work done in the way of drafting. I do not think we should attempt to meet
tomorrow morning. I am going to suggest that before we have a formal meeting
again we try to have all the amendments in the hands of members of the
committee not later than eleven o’clock tomorrow. That will give them plenty
of time in which to study the amendments and then I would suggest that we
meet at 4 o’clock in the afternoon. Is that satisfactory?

Agreed.

Mr. Lesace: Mr. Chairman, I have an amendment to propose to section 14.
I think it might be just as well to place it before the committee now.

The CuAmrMAN: Very well, we will deal with it now.

Mr. Lesace: We may as well have it with the others. When I read section
14, T was wondering when and what additional fee should be imposed.
discussed it with the commissioner and I think he would accept the following
amendment: that in line 56 we delete the words after the word “provided”, and
insert the following:

“Where the number of claims in an application exceeds twenty, a prescribed
fee shall be imposed for each claim in excess of that number, provided that when
the number of claims in an application for reissue exceeds the number of claims
granted in the original patent an additional fee shall be imposed only for each
claim over and above twenty in excess of the number of claims granted in the
original patent.”

Mr. StewArT: Mr. Chairman, I have an amendment here which I would
like to suggest for the ‘consideration of the committee. Tt applies to section 48
of the bill, the section deallng with the term of patent. I would suggest the
insertion of these words in section (1), after the word “issued”:

On and after the first day of June 1948 the duration of every pa.tent
issued by the Patent Office shall be seventeen years from the date on
which the patent is granted and issued, or twenty years from the date of
application, whichever is the lesser period.
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I think that would help to clear up the backlog which has been accumulating
I the office; and I would like to hear what the commissioner has to say about
that, to see if it would be of any assistance to him.

The Wirness: Mr. Robinson discussed that point with you earlier. He was
of the opinion that seventeen years plus the average time to prosecute a case
was sufficient. Now, the office is behind, as a matter of fact, thirty-two months
or thereabouts in its ‘actions, and probably if some date in the future were
Set—that is to say that any patent issuing after a certain named date shall
expire within seventeen years from the grant of the patent or twenty years from
the date of application, whichever is the shortest term of the monopoly—that
might be quite alright. But there would have to be a year or a year and a half,
Whatever it is, allowed these applicants to clean up their stuff. Mr. Robinson
Was quite agreeable to their being given that time. I said he said he was
agreeable. - Of course, he would not agree to that anyway; but he did say that

1t would be helpful if you could say seventeen years plus the time it was under
Teview.

_ Mr. Rosinson: I would like to indicate that I was speaking then as a
Private individual.

_ The Wirxess: We do not know who is going to be influenced by it. This
bill is for the private individual, it is for the people of Canada; it is not just
for the institute. If you were speaking as a private individual I think we should
also hear from our manufacturers.

The CuamrMan: I do not want to put Mr. Robinson on the spot. When I
asked him the question I restricted it to his opinion as a private individual. The
Point, arises that if any amendment of this kind is to be made the Canadian

anufacturer’s Association have asked for a hearing and I would have to
advise them to attend. 1 will probably to that.

D Mr. Stewart, would you mind checking with the law officer of the Crown,
T Olivier, and have him assist you in the drafting of the amendment you have
™M mind in proper form.

Mr. Stewarr: Yes.

Mr. Irvine: There is one question I would like to bring to your attention

20w, and it is one which I mentioned to yvou before we started to examine this

bill, Are we permitted to propose an amendment to any other section of the
¢ and include it in our bill?

b The Cuarrmax: We have been doing that, and I think the present bill
efore us makes a sufficient number of general amendments to the Act to justify
¢ committee considering it as a general revision of the Patent Act.

Mr. Trvine: That is what I understood you to say the last time we met.
Mr. Jagnicke: 1 think the same too, Mr. Chairman,

at 4The committee adjourned at 5.50 p.m. to meet again Thursday, March 6th,
p.m. t
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MINUTES OF PROCEEDINGS

TraurspAY, March 6, 1947.

The Standing Committee on Banking and Commerce met at 4.00 p.m., the
Chairman, Mr. Cleaver, presiding,

Members present: Messrs. Belzile, Black (Cumberland), Blackmore,
Breithaupt, Cleaver, Dionne (Beauce), Dorion, Fleming, Gour, Hazen, Irvine,
Jackman, Jaenicke, Jutras, Lesage, Marquis, Michaud, Quelch, Sinclair
(Ontario), Stewart (Winnipeg North), Strum (Mrs.).

In attendance: Mr. J. T. Mitchell, Commissioner of Patents; Mr. Christopher
Robinson, Vice-President, Patent Institute of Canada; Major J. H. Ready, of
the Judge Advocate General’s Office, and Dr. Maurice Ollivier, Law Clerk of the
House of Commons.

The Committee resumed consideration of Bill No. 16, An Act to amend The
1LIilatent Act, 1935, Mr. Mitchell, Mr. Robinson and Major Ready being examined
ereon.

Mr. Stewart moved,

That Section 48 of the Act be amended by adding thereto the
following proviso: provided, in case of such patent issued on and after
the first day of June, 1948, the patent shall expire as above stated or
twenty years from the date of application, whichever is the lesser period.

After discussion, Mr. Stewart was given leave to withdraw his motion.

The Committee having agreed to reconsider clause 3, the said clause was
further amended by deleting the words “and prescribed such forms” in line 24.

Clause 3, as amended, carried.

- The following new clause 4 was ad;)p'ted, subject to be reconsidered at the
Dext sitting, should a representative of The Canadian Manufacturers Association
&ppear to make representations in relation thereto, viz:

4, The said Act is further amended by inserting immediately after section
19, the following headings and sections:

Government owned patents

. 19A. (1) The inventor of any improvement in munitions of war as defined
I the Official Secrets’ Act shall if so required by the Minister of National
-Defeﬂ!Ce assign to such minister on behalf of His Majesty all the benefits of the
vention and of any patent obtained or to be obtained for the invention; and
€ Minister of National Defence may be a party to the assignment.
° (2) An inventor, other than an officer servant or employee of the Crown
olf' A corporation which is an emanation of the Crown, acting within the scope
a hig duties, and employment as such, shall be entitled to compensation for an
th 8iment to the Minister of National Defence under this Act. In the event
be b the consideration to be paid for such assignment is not agreed upon it shall
- Ue duty of the Commissioner to determine the amount of such consideration
: rov.l'ded' his decision shall be subject to appeal to the Exchequer Court. Pro-
ca dings hefore the Exchequer Court under this subsection shall be held in
Terg, upon request made to the court by any party to the proceedings.

123
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(3) The assignment shall effectually vest the Benefit of the invention and
patent in the Minister of National Defence on behalf of His Majesty, and all
covenants and agreements therein contained for keeping the invention secret and
otherwise shall be valid and effectual, notwithstanding any want of valuable
consideration, and may be enforced accordingly by the Minister of National
Defence.

(4) Any person who, as aforesaid, has made an assignment under this
section to the Minister of National Defence, shall, in respect of any covenants
and agreements contained in such assignment for keeping the invention secret
and otherwise in respect of all matters relating to the said invention, be for the
purposes of The Official Secrets Act, deemed to be a person having in his
possession or control information respecting the said matters which has been
entrusted to him in confidence by any person holding office under His Majesty
and the communication of any of the said information by such first mentioned
person to any person other than one to whom he is authorized to communicate
with by or on behalf of the Minister of National Defence shall be an offence
under section four of The Official Secrets Act.

(5) Where any agreement for such assignment has been made the Minister
of National Defence may submit an application for patent for the invention
to the Commissioner, with the request that it be examined for patentability, and
if such application is found allowable may, before the grant of any patent
thereon, certify to the Commissioner that, in the public interest, the particulars
of the invention and of the manner in which it is to be worked should be kept
secret.

(6) If the Minister of National Defence so certifies, the application and
specification, with the drawing, if any, and any amendment of the application,
and copies of such documents and drawing and the patent granted thereon, shall
be placed in a packet sealed by the Commissioner under authority of the
Minister of National Defence.

(7) The packet shall, until the expiration of the term during which a
patent for the invention may be in force, be kept sealed by the Commissioner,
and shall not be opened save under the authority of an order of the Minister
of National Defence.

(8) The sealed packet shall be delivered at any time during the continuance
of the patent to any person authorized by the Minister of National Defence
to receive it, and shall if returned to the Commissioner be kept sealed by him.

(9) On the expiration of the term of the patent, the sealed packet shall be
delivered to the Minister of National Defence.

(10) No proceedings by petition or otherwise shall-lie to have declared
invalid or void a patent granted for an invention in relation to which a certificate
_has been given by the Minister of National Defence as aforesaid, except bY
permission of the said minister.

(11) No copy of any specification or other document or drawing, by thi
section required to be placed in a sealed packet, shall in any manner whatever
be published or open to the inspection of the publie, but, save as in this secti0®
otherwise directed, the provisions of this Act shall apply in respect of any
such invention and patent as aforesaid.

(12) The Minister of National Defence may at any time waive the 'beneﬁt'

of this seetion with respect to any particular invention, and the specification:
documents and drawing shall be thenceforth kept and dealt with in the regula¥
way. ,
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(13) The communication of any invention for any improvement in muni-
tions of war to the Minister of National Defence or any person or persons
authorized by the Minister of National Defence to investigate the same or the
merits thereof, shall not, nor shall anything done for the purposes of the
investigation, be deemed use or publication of such invention so as to prejudice
the grant or validity of any patent for the same.

(14) The Governor in Council may make rules under this section for the
purpose of ensuring secrecy with respect to applications and patents to which
this section applies and generally to give effect to the spirit and intent thereof.

19B. If by any agreement between the Government of Canada and any
other government it is provided that the government of Canada will apply the
provisions of the last preceding section to inventions disclosed in any applica-
tion for a patent assigned or agreed to be assigned by the inventor to such other
government, an dthe Commissioner is notified by any minister of the Crown
that such agreement extends to the invention in a specified application, such
application and all the documents relating thereto shall be dealt with as provided
in the next preceding section.

Patents relating to atomic energy

190. Any patent application for an' invention which, in the opinion of
the Commissioner, relates to the production, application or use of atomic
energy shall, before it is dealt with by an examiner appointed pursuant to section
81x of this Act, be communicated by the Commissioner to the Atomic Energy
Control Board.

The following new clause 9 was adopted, viz:

9. The said Act is amended by inserting immediately after section twenty-
eight the following section:
28A. (1) Subject as hereinafter provided, the Commissioner shall
extend to the thirtieth day of September, 1947, in favour of a patentee
or applicant such of the time limits fixed by this Act for the filing or
prosecution of applications for patents, for appeals from the Commissioner
or for the payment of fees as expired after the second day of September
1939, provided

(a) a request for such extension is made by or on behalf of such patentee
not flater than the thirtieth day of September, 1947, or by or on
behalf of such applicant for patent before the thirty-first day of
March, 1948; and

(b) such request specifies the date of the first application in any country
for a patent for the same invention by such applicant or patentee or
anyone through whom he claims; and

(c) such patentee or applicant is a Canadian citizen or a national of a
country which gives substantially reciprocal privileges to Canadian
citizens. i

(2) Every patent in respect of which, or in respect of the application
for which, a time limit has been extended under the provisions of sub-
section one of this section shall expire at the date specified in the grant of
such patent or at the end of twenty-two years from the date of the first -
application in any country for a patent for the same invention by fohe
patentee or anyone through whom he claims, whichever date is the earlier.

~ (3) No claim for the infringement of any patent in respect of which,
or in respect of the application for which, a time limit has been extended
under the provisions of subsection one of this section, shall be made
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against any person or the successor in business of any person who, before
the thirty-first day of March, 1947, had made, constructed, used or vended
to others to be used the invention protected by such patent or against any
person deriving through such person or such successor his title to any
article, machine, manufacture or composition of matter so protected.

Upon consideration of clause 10, the following was substituted therefor:

10. Section 29 of the said Act is repealed as of the fifteenth day of °
April, 1946. '
The following new clause 11 was adopted viz:

11. Section thirty of the said Act is repealed and the following sub-
stituted therefor:—

30. (1) Any applicant for patent who does not appear to reside or
carry on business at a specified address in Canada shall, at the time of
filing his application or within such period thereafter as the Commissioner
may allow, nominate as his representative a person or firm residing or
carrying on business at a specified address in Canada.

(2) Subject as hereinafter provided, such nominee shall be deemed
to be the representative for all purposes of this Act, including the service
of any proceedings taken thereunder, or any such applicant and of any
patentee of a patent issued on his application who does not appear to
reside or carry on business at a specified address in Canada, and shall be
recorded as such by the Commissioner.

(3) An applicant for patent or a patentee may by written. advice
to the Commissioner appoint another representative in place of the
last recorded representative, or may advise the Commissioner in writing
of a change in the address of the last recorded representative, and shall
so appoint a new representative or supply a new and correct address of the
last recorded representative on the despatech by the Commissioner to him
of a notice in writing by registered mail that the last recorded represen-
tative has died or that a letter addressed to him at the last records
address and sent by ordinary mail has been returned undelivered.

(4) If, after the despatch of a notice as aforesaid by the Com-~
missioner, no new appointment is made or no new and correct address 13
supplied by the applicant or patentee within three months or such further
period as the Commissioner may allow, the Exchequer Court or the
Commissioner may dispose of any proceedings under this Act withot
requiring service on the applicant or patentee of any process thereid:

-

(5) No fee shall be payable on the appointment of a new represed>
tative or the suply of a new and correct address, unless such appointme b
or supply follows the despateh of a notice in writing by the Commissione®
as aforesaid, in which case a fee as prescribed shall be payable.

The following new clause 14 was adopted, viz:

14, Subsections three and four of section thirty-five of the said Act aré
repealed and the following substituted therefor:—

3. When the number of claims in an application exceeds twenty

a prescribed fee shall be imposed for each claim in excess of that numbe®

provided that when the number of claims in an application for -Ije}ssu

exceeds the number of claims granted in the original patent an addition®

fee shall be imposed only for each claim over and above twenty ?
excess of the number of claims granted in the original patent.
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By unanimous consent the following new clause was inserted immediately
following 16 of the bill, viz:

Subsection 1 of section 53 of the said Act is repealed, and the following
substituted therefor:— ;

53. (1) A patent shall be void if any material allegation in the
petition of the applicant in respect of such patent is untrue, or if the
specification and drawings contain more or less than is necessary for
obtaining the end for which they purport to be made, and such omission
or addition is wglfully made for the purpose of misleading.

By unanimous consent, the following new clause was inserted immediately
following the new, clause above quoted:

Section 1 of Section 61 of the said Act is repealed and the following
Substituted therefor:—

61. (1) No patent or claim in a patent shall be declared invalid or void
on the ground that, before the invention therein defined was made by the
Inventor by whom the patent was applied for it had already been known or
used by some other person, unless it is established either that,

(a) before the date of the application for the patent such other person

" had disclosed or used the invention in such manner that it had become

available to the public; or that

(b) such other person had, before the issue of the patent, made an
application for patent in Canada upon which conflict proceedings
should have been directed; or that

(c) such other person had at any time made an application in Canada
which by virtue of section twenty-seven of this Act had the same
force and effect as if it had been filed in Canada before the issue
of the patent and upon which conflict proceedings should properly
have been directed had it been so filed.

Clause 17 of the Bill was amended as follows:

1. By substituting “$25.00” for “$20.00” in line 37 of section 73(1).

2. By deleting the ward “two” in line 8 of section 73(1) and substituting
th_el‘efore the word “three”, and by deleting the figure (4) in line 10 and sub-
Stituting therefor (3).

3. By deleting the words “On filing an application for the restoration
and revival of a patent—for each patent mentioned therein, $35.00” being lines

5 and 16 of section 73(1).

4. In line 17 of section 73(1), between the words “a” and “copy” insert
the words “certified typewritten or photostat”, and after the word “specification”

rt the words “not exceeding twenty pages”.

Clause 17, as amended, adopted.

The following new clause was substituted for clause 18 of the Bill:
Section 77 of the said Act is repealed.

Bi The following new clause was added immediately after clause 18 of the
L, Viz:
th Section 80 of the said Act is repealed and the following substituted
erefore: :
80. Every person who in relation to the purposes of this Act
and knowing it to be false
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(a) makes any false representation;

(b) makes or causes to be made any false entry in any register or
book; or

(¢) makes or causes to be made any false document or alters the form
of a copy of any document; or

(d) procures or tenders any document containing false information

is guilty of an indictable offence-and shall be liable upon conviction to

a fine not exceeding five hundred dollars or to imprisonment for a term

not exceeding six months, or to both fine and imprisonment.

The following new clause was also inserted immediately following clause
15 of the Bill, viz:
Subsection (3) of section 38 is hereby repealed and the following
substituted therefor: '

The Commissioner may, in his discretion, dispense with the
duplicate specification and drawing and the third copy of the claim
or claims, and in lieu thereof cause copies of the specification and
drawing, in print or otherwise, to be attached to the patent, of which
they shall form an essential part.

Mr. Jaenicke submitted four amendments to sections 59, 64, 65 and 66
of the Act.

The Clerk was instructed to send mimeographed copies of the said proposed
amendments to the members before the next sitting.

At 600 pm. the Committee adjourned until Tuesday, March 11, ab
11.00 a.m. '

R. ARSENAULT,
Clerk of the Commuattee.




MINUTES OF EVIDENCE

House or CoMMONS;
March 6, 1947.

The Standing Committee on Banking and Commerce met this day at 4.00
p.m. The Chairman, Mr. Hughes Cleaver, presided.

The CuHAmRMAN: Gentlemen, you now have before you a mimeographed
copy of all the sections to which substantial amendments have been made
which would be difficult to read to you for your notes. I do not think it fair
to ask you to approve all these at this meeting since you have had no oppor-
tunity of checking them properly. If it is your wish, we will simply stand
them over to our next meeting.

. Mr. FLeminG: Is there any discussion possible on this, Mr. Chairman,
which might be helpful? There might be some odd points which occur to some
of us now.

Mr. JaeNicke: I have made a few notes, Mr. Chairman.

The CuamrMan: I have a telegram from the legal department of the
Canadian Manufacturers’ Association which I will read.
The Canadian Manufacturers’ Association strongly supports the views
advanced by the Patent Institute of Canada with respect to section 4
of bill No. 16 on secret patents and agrees with the institute there might
be substituted for section 4 some such provision as that proposed by
the interdepartmental committee on patents 1942. Copy of this telegram
is going forward to the minister.
This is signed by H, W. MacDonald.

Mr. IrviNe: This raises a lot of suspicion.

The CrAmrMAN: I have not wired in reply before consulting the committee
but, so far as I am concerned personally, I think they should have been here
long ago if they wanted to make representations. However, I still think they
are entitled to a hearing and I will advise them that they will be heard by
the committee on Tuesday morning at eleven o’clock if that is satisfactory.

Mr. FueminG: Are they asking for a hearing?

The Cuarman: No, but they say they are opposing this section in regard

secret, patents and they are supporting the institute. We have not accepted

e representations of Mr. Robinson regarding that section and I think they
should have an opportunity to be heard if they so desire.

Mr. Fueming: I may be very stupid about this, but I did not understand
Mr, Robinson, on behalf of the institute, was opposing something in the nature
of section 4. Am I mistaken?

Mr. Rosinson: That is perfectly right, sir, but I have been instructed on
behalf of the institute to criticize the idea of granting a secret patent.

Mr. FLeming: That is a theoretical position, I take it?
Mr. Roemnson: I think it goes deeper than just the theoretical.

The Cuammax: I would not want the association coming to us afterwards
gr going to the press and saying they had registered their objections and had
Ot been given an opportunity to be heard.

129
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At the close of the meeting yesterday, an amendment to section 48 was
moved by Mr. Stewart. It was left in the position that he would consult with
Dr. Ollivier as to the drafting of the amendment. Would you care to proceed
now, Mr. Stewart?

Mr. StewarT: You have the proper draft.

The CramMAN: I have a draft here, but it is very rough.

Mr. Stewart: I also have a rough draft. We have heard from the com-
missioner there is a very substantial backlog of work. I think, perhaps, an
amendment such as this to section 48, subsection (1) might, to some extent,
get id of the backlog. It was for this reason I moved the amendment for
the discussion of the committee. I shall read it again.

Section 48 of the said Act is amended by adding thereto the following
proviso: provided in case of such patent issued on and after the first day

of June, 1948, the patent shall expire as above stated or twenty years

from the date of application whichever is the lesser period.
I talked this over with the commissioner and he seemed, at the time, to have no
objection. Perhaps, however, he would desire to comment upon my suggestion
that the passage of such an amendment to the Act would, to some extent, remove
the backlog.

J. T. Mitchell, Commissioner of Patents, recalled:

The WiTnEss: Mr. Robinson did say, speaking as a private individual and
not as a representative of the institute, he thought,” when this subject was
broached before that an amendment such as that might be considered if you
could take into consideration the seventeen year period and the average time it
takes for a patent to go through the patent Office. Mr. Stewart’s point, I think,
is that these cases having been in the Patent Office long over the average time,
giving them fifteen months or thereabouts to clean up the cases might help to
get rid of the backlog. ;

By Mr. Fleming: *

Q. What is your opinion, Mr. Commissioner?—A. I think it is a very good
idea, provided sufficient time is allowed to do that. Probably, Mr. Stewart
in, allowing fifteen months should have allowed eighteen months or some such
period to give these people an opportunity to amend their cases and put them
into the office in a proper condition. Of course, you understand, Mr. RobinsoB
was speaking as a private individual at that time, not as a representative of the
institute. He did say that.

Q. I think in this matter we had better let him speak for himself, but beforé
the commissioner takes his seat may I say I think this idea may be all right 88
applied to cases where there is a delay in the Patent Office which is attributable
to something deliberate on the part of thé applicant or his attorney, but what

about these other cases which are held up now because of the backlog in the

department—the congestion which exists there? Is it going to be fair in those
cases?—A. I think it would be quite fair in the long run. Do not forget, if 8»
amendment of that nature is made that all that will happen in this: attorney®

from the United States and Great Britain will not file their application in Canad&

until the last minute. They will just add to the life of the patent. If 8%
applicatioin in the United States is filed, they may not file in Canada within the
" period of one year to come under the convention, they will wait until with
the two years of publication or use when they have had two years of mant”
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facture of their invention, it may be about three years after the application has
been filed in the United States, then they file in Canada and the prosecution in
Canada may take another three years, which consumes a six year period.

If what we have heard can be relied upon, action in the United States is
given within a year. Well, the prior art would be cited in the first action and
all applicants for patents should know at least what the art is in the first United
States action, that is, the art which applies very closely to the invention. There
is, of course, the trouble that a patent citation may not turn up until the third -
year. There may be a case of conflict in the United States which would hold up
action, but those are rather rare cases. Probably if some sort of legislation could
be brought about which would spur up the attorneys to do their work, I would
not, object at all. :

Q. I have two further questions with regard to Mr. Stewart’s amendment,
and the first is this: is the period fixed in the amendment, that is to say from
now until the first of June next year, an ample period under all the ecir-
cumstances? The second question is: is the three year period ample to allow
for the passage of the application through the Patent Office?—A. With the staff
which I hope you are going to provide, it would be ample.

By Mr. Marquis:
Q. But with the staff yow have right now?—A. No, it is not.

By Mr. Lesage:

Q. Is there such a proviso in the United States law?—A. No, there is not.
However, periodically they do clean up their work. In the United States they
get in about four or five hundred extra examiners to clean up those cases. I
am going to give you an example of how the attorneys do comply with the law.

n 1930, the United States charged a dollar on every claim over twenty and as a
result of that, they issued in six weeks, in the United States, between 10,000 and
11,000 patents. Usually the United States issued between four and five hundred
a week, so that instead of issuing approximately 3,000, they issued between 10,000
and 11,000. The attorneys simply acted on those cases. They got those cases put
Into shape because if they had not they would have had to pay an extra one
dollar for each claim over twenty. It was a case of hitting their pocket.

By Mr. Fleming: . .
Q. What troubles me is the reasonableness of this three year period being
contingent on your obtaining adequate staff. If that adequate staff and space
Were an accomplished fact there may be something to say for the amendment,
ut it seems to me rather suppositious?—A. If Mr. Stewart said two years, what
Would happen?
Q. I don’t know—A. It would mean we would have to come back later to
have the committee reduce this period.
Q. T would rather see the increased staff and the improved office accom-
Modation an accomplised fact before we start in limiting the period, where the
&lrness of the limitation depends upon the speed of action in the Patent Office?—
- As T have already said, applications are not filled in Canada and the United
Sta,teS simultaneously—In those emanating from the United States, the attorney
O inventor waits until he has tested the art in that country before he files in
hanada. In that way, he is usually quite familiar with the prior art and, if
€ 80 wishes, he can present his case in a very much better condition than he
Ooes, I have already told you that 25 per cent of the cases filed in the Patent
Stﬁice are incomplete. A large number of these cases come from the United
~'ates. Tt jis only another way of holding the examination back for a year,
Mpeding progress.
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By the Chairman:

Q. There is nothing to prevent an inventor going right ahead and manufac-
turing or using his rights immediately? He does not have to wait until a patent
is granted?—A. He can establish a market if he so desires.

By Mr. Fleming:

Q. In order to be sure injustice is not going to be done in some cases, it may
be that the terms of the amendment would be quite ample to provide reasonable
protection and fair treatment in a great majority of cases, but I wonder if,
so long as this backlog is continuing in the Patent Office, it is fair to do it
now?—A. Mr. Robinson has looked up a number of cases and finds our initial

actions are back about two years and a half. The United States are back,

I think, about a year and a half. In the United States their second action is
about fifteen months later. We are back about two and a half years, bub
they have all the information and they still take six months to answer us.
It means we are back in the Patent Office three years or at least two years
they take the full six months; they never answer immediately.

By‘ Mr. Lesage:

Q. What happens in the case of a conflict?>—A. In the case of a conflict,
they come in and get extensions and extensions galore.

Q. What if the conflict goes on for eight or nine years?—A. When a conflict
comes up they come along and get an extension here. They. go into the law
courts and stall the cases there. Notices of motion are served and then delays
occur and everything is held over. I have cases in the office which have been
before the court in which the attorney or barrister in Ottawa has taken no
action in the court. There has never been any pressure for a decision in the
court and these cases have been that way for three or four years.

Q. But there may be cases where conflict lasts for two or three or even four
years when no one is at fault—A. There might be. These cases last a long
time in the United States because they take testimony throughout the different
states of the United States. Such a case does last a long time. :

Q. Would not the amendment suggested by Mr. Stewart create an injustice
towards those people?—A. It is probably an unusual amendment. It ha
merit, a considerable amount of merit, and the fact it is new, of course, should
not discredit it. :

Q. I understand it is only in Canada and the United States that the delay 18
computed from the filing of the application to the awarding of the patent?—A-
A United States inventor can file his application in the United States and file
in Great Britain eleven months after that. He can get his patent through an¢
sealed in Great Britain within twenty-one months.

Q. There is not the same system of computing delays?—A. No, but it is the
same system of examination. In an examination, the examiners are quit
familiar with the state of the art. The principal attorney of record in_ the
United States is quite familiar with that art. He knows all the objections:
He knows all the answers, but he does not care to give them.

The CuamrmaN: The institute would like to be heard on this point.

Mr. Fremine: Just one word before you call on Mr. Robinson; may I ask
if the amendment has been checked as to form by Dr. Ollivier?

Dr. Oruvier: Yes, I think T drafted it.

Mr. Freming: You are satisfied there is no conflict between the amendmenf’
‘and subsection (2) of section 48?

Dr. Ovuivier: No, I do not think there is.
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By Mr. Fleming:

Q. Are there any cases at all to which subsection 2 can now apply,
Mr. Commissioner?—A. There may be one or two. There cannot be very many,
but there may be a few. Do not forget they would still have eighteen months,
or whatever it is that Mr. Stewart wishes to state in his amendment, to clean up.

Q. Mr. Stewart’s amendment would not apply to the cases under sub-
section 2. His amendment applies only to subsection 1 and does not repeal or
amend subsection 2.—A. That is quite true. Of course, I suppose 99 decimal
. Something or other are under subsection 1. I do not think there are very many
under subsection 2. ~

Mr. RoBinson: Mr. Chairman, I think the first point to make about the
proposed amendment is that so far as I can see it would not help to clean up
the backlog in the office. The backlog in the office is primarily caused by the
situation in the office, and not, as one might gain the impression, by attorneys’
delay. I feel quite confident in saying that. '

Just the other day we made an analysis of all patents which issued a week
ago on Tuesday. There were 121 of them. We went through those patents to
see what proportion of the time which lapsed between the filing and the issue
was occupied by the applicant in answering objections by the Patent Office, or
between the allowance and the payment of his final fee, and what proportion
was occupied by work in the office. The average time which elapsed between
filing and the issue of the 121 patents which issued a week ago on Tuesday was
35-7 months. The average time that was taken by the attorneys was 7:6
months. The balance of 28-1 months was in the Patent Office.

It is quite possible in certain cases some of that time in the Patent Office
Iight have been attributable to something defective in what was originally put
orward. For example, of the 121 patents 33 had what were called stop orders on
them. Stop orders are given by virtue of a rule which is in the rules and has
een in the rules for a great many years. It enables an applicant to say to the
atent Office, “Please do not act on my case for at least a year.” In my own office
We never put on a stop order because there is no point in doing so. The Patent
ffice is infinitely over a year behind in its work, anyway. There are never going
get to the work for a year so there is no point in bothering with a stop order.
evertheless there were 33 out of the 121 cases where there was a stop order.
fiere may be some small fraction of those which conceivably have been acted
On earlier than one year without a stop order.

As to the rest the variation in the time between filing and issue ran all the
Way from 12 months to 114 months in the case of the longest patent. Interest-
gly enough in that case of the 114 months two months were taken by the
attorney and 112 months were taken by the Patent Office.
hi I am not suggesting that the Patent Office is to blame. We have been over

1S ground before. The Patent Office is faced with an impossible situation.
€y have not enough staff; there have not enough space, and they simply
f&nn.ot get the work out, but if you put a limitation on the term of patents
.Uning from the filing date at least under present conditions substantial
Wjustice is going to be done to a very large proportion of patentees because there
$ 10 way they can get their work out.

Mr. Stewarr: That is under present conditions?

th Mr. Rosixson: Under present conditions. Let us assume for a moment that
« de Proportion of attorney’s delays was substantially higher. I do not like the word
OfeI&Y" because that suggests it is confidential. Tt is not in at least 75 per cent
the cases, I should say. The examiner eventually gets around to examining
application in anywhere from a year to three and more years. I have had
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final actions in my office within the last month in which the first action on the
case is six years after it was filed. The Patent Office has not touched that.

The Wrrxess: Which case was that?

Mr. Rosixson: I cannot mention it now. I do not know.

The Wirness: I want to get it. I should like to see it.

Mr. Rosinson: I will give it to you later. There have been those cases.
Nobody is to blame for it, but there is the situation. Some of the examiners in
the office are simply overwhelmed by work. They have thousands of cases in
front of them and they simply cannot get around to them.

The Wirness: There is one examiner with thousands of cases, not the
whole lot of them.

Mr. RoBinson: Well, one. The examiner acts on an application. The
applicant may be in England. He may be in Europe. He may be in the
United States or in Canada. The action probably goes to the attorney who is
representing him. If it is for a foreigner it is then sent on by the Canadian
attorney to the foreign attorney who has instructed the Canadian man. He then
must get in touch with his client. They must get copies of the prior patents
that were cited against them. They must consider them. They must see what
changes, if any, ought to be made in their application, what the answers to the
official objections are. They must then prepare them. They must send that
back to Canada to the Canadian attorney and the Canadian attorney must send
them to the Patent Office.

The Patent Office has not a monopoly on being overworked. Attorneys are
overworked, too. They have been extremely overworked, certainly in the last
six or seven years. I must confess there are many cases in which I get instrue-
tions from principals abroad to do something and I do not get around to it
for some time because I simply cannot. I have not the time to do it. There are
other things that are ahead of it.

I mention that only because that is not a case of intentional delay. As I
said the first day there are undoubtedly a few cases of intentional delay but I
think they are much magnified, and by and large the time that elapses between
action by the Patent Office and the reply by the applicant is not a case of
intentional delay.

Mr. Marquis: May I ask Mr. Robinson if the time taken to issue a patent
makes the applicant suffer? They do not suffer; they can manufacture after
the application is filed.

Mr. Rosinsox: In fact, they can manufacture even if they never file a patent
application. The manufacturing and the filing of a patent application have
nothing to do with each other.

Mr. Marquis: Some third party who has filed an application may sue them.

Mr. RosiNson: Possibly if he gets his patent. I quite agree that the
applicant does not suffer under the present system, but if you put in a system
where the life of his patent runs from the date of filing then the longer it takes
to get his patent issued the shorter the life of the patent he gets. That is the
difficulty. With, the present situation in the Patent Office where your average
time is three years and you may have cases that are as long as 114 months;
and in many cases through absolutely no fault of the applicant, it would do &
substantial injustice to applicants. .

The CHAIRMAN: Do you say then that in a substantial number of instance®
no benefits acerue to the inventor until he has actually received his patent, tha
is, he does not proceed with the manufacture of his product?

Mr. Roeinson: I should say in a substantial number of instances yes
because of this. There are some cases in which manufacture is undertake®
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but I think it is well to remember a very large number of patents are taken
out over a year and of that number a comparatively small portion actually go
into production within any fairly short time of either filing or issue. There
are a great many patents which may never go into production because the
man may have thought they were going to be useful and they turned out not
to be so or in many cases he was long before his time.

For example, it may interest members of the committee to know that the
first patent on television in the United States was filed in 1880. That man
got his patent in about 1900. His patent had expired in 1917 before anybody
ever thought of using television practically. The basic patents had all gone.
There are lots of cases of that kind.

The CuAmRMAN: Then deleting those—

Mr. Jaenicke: Whose fault was that?

Mr. RoBinson: Nobody’s fault.

The CHAIRMAN: —of the patented articles which actually go into produe-
tion can you tell the committee what percentage of them go into production
before the patent is issued?

Mr. RoBinson: I simply could not hazard a guess, and I do not think
anybody would be in a position to say.

The CrAIRMAN: As to the instance which you gave us a few minutes ago
where there was such a great delay was that article in production during that
time? .

Mr. Rosinson: I do not know.

Mr. JapNIcKE: As to'the matter as to where the fault lies as to the delay
are there any rules in the Patent Office which require the applicant to file
a reply to the requisition made by the commissioner within a certain time?

Mr. Rosinson: I was coming to that. In the first place there is the general

rule which is in the statute that any objection by the Patent Office must be
answered in six months.

Mr. Lesace: Where is it?

Mr. RoBinson: Section 31. The sanction is that the application becomes
abandoned if you do not. The Patent Office can take as long as it likes but
the attorney must act in six months.

Mr. JaeNicke: Suppose he does not? :

Mr. RoBixnson: Then his application becomes abandoned and he cannot
get a patent.

Mr. Jaenicks: Can the commissioner extend the time?

Mr. RoBinson: The commissioner may. If an application has become
abandoned through failure to answer the objection the commissioner has the
Power to reinstate that application if he is satisfied the delay was not reasonably
avoidable. You can all imagine cases where there is a slip-up somewhere and
he letter does not get there or it is not attended to or the man is away or
Something like that. Where there is a real case the commissioner can and does
Teinstate the application.

Mr. Japnicke: Would the fact the patent attorney is too busy be a reason-
able excuse?

. Mr. Ropinson: No, generally not. I will say this, that if it can be shown
th?«t either the patent attorney or applicant would normally have done every-
Ing he could to have answered the action, but that something extraordinary
appened so that there was a genuine error and the thing was overlooked, the

- 3Dplication may be reinstated. I think you will find in the commissioner’s report
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each year the number of applications that have been reinstated under section 31.
I think you will find the number is quite small. I am not sure whether it is in
the commissioner’s report. You may know.

The WirNess: Yes, it is.

Mr. Rosinson: I think you will find the number is fairly small.

Mr. Stewart: You said you took one day as a sample. Would that be
a fair average?

Mr. RosinsoN: I have no way of knowing. It was taken completely at
random. I took last week’s issue, and so far as I know, and looking at the
figures, I should say there is nothing unrepresentative about it. They vary
all over the lot.

Mr. StewaArT: So that the average time taken by patent attorneys would
be 7 months out of roughly three years?

Mr. Rosinson: That is all, yes.

The Wirness: Did you include the six months for paying the final fee in
. that period?

Mr. RoBinson: Yes, I did.

The Wrrness: One case took two months.

Mr. RoBinson: That is right.

The Wirness: Out of 114 months?

Mr. Rosinson: Yes.

The Wrirness: And only two months delay?

Mr. Roinson: That is right.

The Wirness: I want to see that case.

Mr: RoBinson: What I was going on to say is you were asking about the
rules that made the applicant answer the official objection. There is not only
the general rule that he must answer in six months on pain of abandonment
but there is also a special rule which allows the commissioner to shorten any
time limit for answering. That is quite often resorted to, particularly in
cases of possible conflict or existing conflict. The examiner will require an
answer in two or three months instead of six months depending on where the
applicant is. There is power under the existing statute and the existing
rules for the Patent Office to prevent intentional delay on the part of the
aplicant or attorney. There is one other point I should mention. Not only
can the time limit be shortened by the commissioner but if the official
objection is answered in a way which is incomplete and the commissioner has
reason to think that is being done intentionally he has power to say, “That
reply was incomplete. You did not file a complete reply within six months,
and I therefore hold your application abandoned.”

Coming back to my first point that I think this proposal would not help
the backlog as you can see the backlog is essentially in the Patent Office
by necessity. If this were passed let us assume you would find a very large
number of applicants who would be pressing to get their patents out. They
would simply put pressure more heavily on the examiners than now. What
might happen is that certainly those applicants who were able to might amend
their cases and would try to get the examiner to consider them, but the ekaminer
cannot take up cases out of turn.

Some of the examiners are two, three, four and even five years behind
on some of the applications. You would have everybody pushing to get their
applications out. The result would be that the office would be no further ahead
than it is now. '

As the commissioner indicated there would be certain cases in which 2
Canadian applicant might know what the position is abroad. He has already
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prosecuted the United States application and he knows roughly the extent of
the claims he will be entitled to over the prior patents, but even in that case
you cannot get action quickly from the Patent Office.

I have in mind two applications which I prosecuted for a Canadian inventor
in the United States, and I got his patents for him. Just before his United States
patents issued I filed in Canada, and I filed in Canada an application identical
with what I had got allowed in the United States. Therefore it was one, that
so far as I knew, was perfectly allowable application in Canada. I did that
in November. In January the United States patents had issued. I secured
copies of them. My client was very anxious to get his Canadian patent out
as quickly as possible because there was a possibility of infringement. I secured
those copies and I went over to speak to the examiner. 1 thought perhaps if I
left with him copies of the United States patents and he saw the Canadian
application was identical he might perhaps be able to take the thing up
reasonably quickly. I find that the application filed in November not only is not
with the examiner but will not be with the examiner for about five months. It
is still in the clerical part of the Patent Office. The clerical part of the Patent
Office is now working on cases filed last July. There you are. You have got
seven months before the examiner can even see the case.

In my submission under present conditions in the Patent Office, and I should
say for four of five years, at least, it would work a gross injustice on applicants
to make the term of the patent depend on the date of filing. Let us assume
that this committee’s report has the result which we all hope it will have,
namely of giving the commissioner what is absolutely necessary in order to put
the Patent Office on a proper footing. It takes time to train examiners. As
the commissioner indicated it takes time to get them. Last September the
Civil Service Commission advertised for ten examiners. By February they had
Secured three. They had been over their whole list and they could only raise
three out of it. Now, they will have to advertise again. It will be another
Six months before they get these, if they get them. They are going to advertise
for another ten again shortly and it is going to take some time to build the
Patent Office up from twenty odd examiners to fifty. And not only that, you
have to train these men. You have such an increase in the Patent Office that
1t means there will have to be a considerable part of reorganization.

Now, I think that it would be a very bad mistake to suggest that it would
be possible to clean up the backlog in anything like eighteen months. I find
% very difficult to hazard a guess as to when this would be cleaned up. It
Might be I should think three or four years. Now, if at that time or at some
time that backlog in the Patent Office had been cleared up and conditions
Were such that you could be sure of getting the applications out of the Patent

flice in a certain specified time; if you could say for instance ninety per cent
of the applications would get out of the Patent Office in three years, then there
Might he a case at that point for putting this suggested limitation on the
duration of patents into effect. But until that time comes I think it would
Work a very great injustice on applicants; and not only a very great injustice
% applicants but it might well discourage people from hothering to file patent
plications at all in Canada.
Un: Another thing which I think is relevant in this country and in the

Nited States: the system there since there has been a patent system has been
.0 1ssue g patent as of the date of issue and not as of the date of patent; and
I 5 great many other countries that is not the situation, England being as
00d ap example as any. There patents are issued as of the date of filing;
£ at is, their term runs from the date of filing. One of the reasons I think
&);,:hat’ and I think the preponderant reason for that, is this, that in North
iﬁ rica the whole concept of the right to a patent is different from the concept

reat Britain and most other European countries. In North America your
841159
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right to a patent depends on the date on which you made the invention. In
European countries your right to a patent depends on the date on which you
made application to the Patent Office. Now, I think and a great many people
think that the North American system is the better one because if we think
that the European system and the British system puts a premium on fraud,
for this reason: if I were making an invention today and somebody happened
to hear about it—I might keep it in my head or I might write it down or I
might tell a friend or two about it or I might do some experimenting on it—
and somebody else hears about that; under the European system he runs to
the Patent Office and files an application. If I come along later I am just oub
of luck, I cannot get a patent or I may get a patent and find my patent is
no good. When I get a patent in this country I know that it is perfectly good.
We do not do it that way. We do it the way they do it in the United States
where they say that the man who is entitled to a patent is the man who first
made the invention. He is the first person who has contributed anything to
the public. Because, after all, that is what an invention is. If you make an
invention you have given to the public something which that public otherwise
have not got. In that sense a patent is quite different from any other kind
of monopoly.

I do not know whether members of the committee know the origin of ib
in England, I mean the present patent law. It is the statute of monopolies
of 1621, under which up until that time the Crown could grant a monopoly
let us say on the making of salt or on the doing of almost anything at all;
and in 1621 parliament decided no more monopolies of that kind were going
to be granted because of the fact that they were taking away from the public
something which the public ordinarily had a right to have. They made an
exception there with respect to inventions because of the fact that an invention
is something the public would otherwise not have; and so finally in order to
encourage inventions they provided for that sort of thing. Now, in North
America the patentee gets the right to a patent from the date of the invention:
One of the necessary results of that is that you get a certain number of cases
where you have two or more applications for a patent, each applicant claiming
the same invention. In that case you have what they call in this country 2
conflict, and in the United States they call it an interference. Now, the Patent
Office officials and courts on patents have to determine which of the two appli-
cants, inventors, made the invention first, and they will give the patent t0
the man who made the invention first and they will not give a patent to the
other man. Now, that conflict or interference procedure quite often takes &
long time. That is nobody’s fault but it takes up considerable time. !
somebody gets drawn into a conflict the result is the holding up of his appi
‘cation for some time. It would be unfair if the rights of the patentee sho d
be threatened because something occurs which is no fault of his. He may P®
the fellow who in the end is adjuged to be entitled to the patent, but he haé
to go throught this procedure in order to establish his right. In the United
Kingdom they do not pay any attention to that. If there are two a,pplicatiof,ls
for the same invention in the Patent Office the patent application which
first received is the one to whom the patent is granted. That necessarily
shortens the amount of work they have to do and enables them to turn patent®
out more quickly. Now, it is quite true that in the United Kingdom they we's
before the war turning patents out fairly quickly. They had a good a
proportionately large staff and it worked efficiently and they got their patents
out. But I must say this, their examination was not nearly as thorough
the American examination. I think their system is about the most thorOugh
of any in existence. When they examine a patent they make a comple
examination of patents in all of the countries—Holland, Belgium, Great Britai?
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Germany and so on. Their system of examination is the best of any country
which I know. At their office in Washington you can go in and look at any
patent and see the related picture in any country in the world. Naturally this
involves a good deal more work than in the case in Great Britain where they
have a comparatively restricted search. As I say, that is the reason why Great
Britain gets her patents out much more quickly. During the war, of course,
the position has been rather difficult and they are very very far behind even
in the United Kingdom. They have been working under the same difficulties
in the United Kingdom and in other countries as we have been doing here. But,
as I say, at Washington they make a thorough search not only with respect
to related rights in Canada and Great Britain, but in European. and other
countries as well.

There is one other point which I think it worth mentioning and it is this.

Let us assume the Patent Office is able to handle the business, and that may
have the result of an applicant being able to get his patent out as quickly as
possible; let us assume also that it still takes some considerable time and he
says this: I will take a chance, I know everything that is being brought against
me and I think I can draw my patent so that I will be able to get over it and
I just hope that nothing else will come up later. Now, he gets his patent and
it may be an invalid one. Now, @ patent which is not a valid one can be a very
bad weapon in the hands of the patentee, because unless it is completely
invalid on its face there—a conflict only happens where you have say a prior
patent in another country which is identical with what this man has. Then there
is always doubt, is it valid, or is it not. The holder, the patentee, may go to
somebody and say; you take a licence from me or I will sue you. The man he
goes to has to make up his mind ; will I buy this or won’t I. What I mean to say
is there is always the possibility of his losing that sort of a patent. It could be
a very dangerous weapon. It is the function of the Patent Office to see that
that kind of a patent does not issue. Now, the Patent, Office has got to have time
In which to do that job. That is one of the reasons why, the principal reason
Why the United States Patent Office does take a long time to get patents out. I -
don’t know what its average is but it takes probably not very much longer
overall. I should be surprised if it took very much less time at least under
Present conditions to get a United States patent out than it does to get a
Canadian patent out. But the result is that the patent you get is really something
or your money. When you have your United States patent out you have every
assurance that a most thorough examination has been made. In the case of United
States patents you very seldom get it allowed without at least two official letters
rom the examiner; that is, he will examine the case first and he will note certain
Objections which he will draw to your attention. You will answer those. He
Will make further examination and write you further objections and you have
en to answer those. There may be four or five or six of them in all. That is
Dot at, gl] unusual. In 121 cases in connection with Canadian procedure, as I
Tecall it, there were only 87 cases on which the examiner took any action at all
efore allowance. As a matter of fact, 51 cases out of the 121 were allowed
Without any action at all by the examiner. However, that does not mean that
€ did not examine them, but rather that he did not find anything to question
about, them. In the United States you really are getting something for your
iﬂoney, and the public is thereby given much better protection because the public
8 as much assurance as it is possible to give that an invalid patent will

10t jsgye.

Now, I should say that the danger resulting from the issue of invalid patents
i:::‘n be oreater than the danger resulting from the issue of a patent for longer
: than might be obtainable by legislation that allowed these applications to
™0 from the date of filing.
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By Mr. Stewart:

Q. In regard to that case of eight and a half years before the patent was
issued would it not have been possible for the person who had that invention to
proceed with the manufacture of his article? Would he not in that way get the
benefit of eight and a half years in his production?

Mr. RoBinson: Yes, he certainly could manufacture but he hasnt got a
patent, and the patent is the right to be the only one who can manufacture it;
that after all is what inventors file applications for.

Mr. StewarT: But he is in a pretty good position.

Mr. Ropinsox: He can manufacture if he did not file an application at all.

Mr. FLeminGg: He would have to take a chance.

Mr. RoBinsoN: The same as he does now. For instance, there are a certain
number of cases in which companies, particularly royalty companies, have come
to me and they have consulted me about a development that has been made.
I have advised them that it probably is not patentable, that they might spend a
good deal of money trying to get a patent, or that they would not get one, or if
they did get one it probably would not be any good. They have said to me:
how are we going to protect ourselves against somebody else doing approximately
the same thing that we are and later making application and getting a patent.
The answer to that is simple. I tell them to publish a description of what they
are doing in a trade paper, that is any printed publication, and for two years it
is complete . protection. i
~ Mr. Jaenicke: What is the provision of the Patent Act with respect to
the life of a patent?

Mr. RoBinson: It was eighteen years from 1906 to 1935.

Mr. Jaenicke: What was it prior to that?

Mr. RosinsoN: Before 1906, I am not sure.

Mr. Jaexicgg: Could the commissioner tell us?

The Wirness: I cannot tell you that.

Mr. Rosinson: I think it was eighteen years.

Mr. Jaenicke: Was that just set arbitrarily?

Mr. RoBinson: Arbitrarily if you like, yes. I really think it was set—
I am sorry I have a short memory—I think it was eighteen years up to 1935
and in 1935 it was reduced to bring it into line with the term in the United
States and other countries. The term in some of the countries is as high
as twenty or twenty-five years.

Mr. JaeNicke: Why should we always be referring to the United States
on every point that comes up? Do you not think in view of the advances we
have made in manufacture, in the rapidity of manufacture, that a patentee
would be able to get into production on his patent much more quickly to-day than
ever before? Do you not think conditions have improved materially?

Mr. RoBiNson: I wonder whether we have, sir; I wonder whether we have
made such advances in rapidity of manufacture. I wonder whether it really
is possible to get a new product before the public more quickly than it coul
be done say twenty years ago. I do not know of any definite statistics on thatb
but I myself should be a little surprised if that were the case. In some ways
things are much more complex now, in a lot of these developments in getting
a patented article into production. It may take a considerable time beforé;
as we say in our jargon, the art catches up with it: that is before przamctica1
industrial developments have reached the stage where this new idea can
- used effectively.

Mr. Irving: Is not volume much larger when production starts as a rule?
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Mr. Rosinson: Oh, that depends so,much on the individual case. T doubt.
It would be true to this extent, yes: the population of Canada is larger than it
Was twenty years ago.

Mr. Irvine: I am talking about after it comes out.
Mr. RoBixson: Is not the important thing possibly to absorb?
Mr. Irvine: That naturally follows.

Mr. Rosinsox: To the extent that Canada has grown in the last twenty
Years, yes, it is possible to produce a larger volume of goods.

Mr. Marquis: Is it not important that we have in mind the duration of
patents in the United States?

Mr. Rosixson: I think it is, that is what I had in mind.

Mr. Marquis: Because ninety per cent of patents issued in Canada are
filed by United States nationals?

_ Mr. RoBinson: ‘About sixty-five or seventy per cent. There is one distine-
tion to be made when we say that sixty-five to seventy per cent of the applica-
tions for patents in Canada are filed from the United States, are filed by inventors
Who reside in the United States. The percentage of patents granted which are
OWned by Americans is substantially lower because you have a great many
Companies have a Canadian company and an American company and until
Tecently the greater part of the research was done under the control and diree-
tion of United States interest. But when it comes to obtaining a Canadian
Patent, the Canadian patent is owned by the Canadian company.

Mr. Marquis: And the duration of the patent in the United States is
Seventeen years?

Mr. RoBinsoN: Seventeen years from the date of issue.

b Mr. Lesace: Is this not a general fact, that the duration of a patent would
€ a question of government policy? :

The Wrrness: I think when you consider the life of a patent you have to
Yemember that in European countries few patents ever run the full sixteen or
Wenty years for which they were granted because of the taxes. In Great Britain
after the fourth year there are annual taxes each year until the sixteenth vear
and in the sixteenth year there is only between 2-5 and 4 per cent of patent
Wteregt, remaining in force. I may say that I got those figures from the
“mptroller of patents in Great Britain when I was there. The same thing
applies in Belgium and other countries. I think there is an annual tax also in
H"Hand with the result that relatively few patents run their full time. In that
Sountry also out of 5000 patents only about 500, or ten per cent were issued

ollanders. I do not know the number that remain in force during the
I“l tenure of the patent; but I do know this, that they are relatively small.

anada and the United States when a patent issues it continues for seventeen
fars. There are no annual taxes on it and it remains in force.

By Mr. Marquis:

of tQ: In the United Kingdom I think patentees have the right to a renewal

Britg?ll‘ patents after the expiration of the patents?—A. They have in Great
in,

OperQ: They have five years or ten years by which they can extend 'the

In aﬁt}o:n of their patent?—A. Five years, and they can have another five years

n.

timeQB Which we do not give here? A. No, but they could have an additional

Y a private bill to parliament.
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By Mr. Jaenicke:

Q. What would those reasons be?—A. I cannot tell you that.

Mr. StewarT: We seem to have something of a problem to resolve here.
The commissioner believes certain patent attorneys are inclined to hold things
up somewhat and Mr. Robinson denies that. I suppose the committee. . .

Mr. Lesage: He did not deny it, he said the commissioner could take
action against them by virtue of section 31.

Mr. StewarT: Mr. Robinson said the patent attorneys were not guilty |
of delay.

Mr. Lesace: But he did not say in all cases.

Mr. StewaArRT: No, but there is a disparity of opinion. I, for one, am
quite incompetent to pass judgement on it.

Mr. Marquis: I think the commissioner may be thinking of a staff suf-
ficient to clear up the work.

The CaAIRMAN: Gentlemen, are you ready for the question?

Mr. IrviNE: Pass the amendment and keep them on their toes.

Mr. FLeming: Mr. Chairman, Mr. Irvine made a very significant remark-
He said, “Pass this amendment; it means keeping them on their toes.” The
difficulty is the people we are trying to keep on their toes are all parties
concerned. If we ask the commissioner to speed things up, we have to give
him the tools for the job.

Mr. JaeENIicKE: Is not this committee agreed that we will do so?

Mr. Freming: We might be unanimous on that point. I take it that
everyone who has heard the evidence which this committee has heard in recen
days does desire to see some rather far reaching action taken to clean up the
situation in the Patent Office. However, we cannot expect them to do that
unless we give them the tools to do the job. I think we had better see that
the job is done before we start passing amendments on the footing that
changes will be brought about. :

Mr. Irving: Is it not so that a large number of young men who camé
back from overseas have taken courses in engineering? It is very likely tha
in a year or two there will be any number of them graduating and surely:
if we are paying a decent salary, we can fill up this office.

Mr. JaenickE: We have to get the space. :

Mr. Fueming: I think Mr. Irvine has given up the answer. In another tW°
or three years the situation might be different. Most of these young men W
are crowding our science faculty now will have graduated and will be av-ailab!e
to fill some of these positions. However, the commissioner spoke about B!
ability to absorb these men. If you had fifty graduates from the scien®
faculty ready to step in, the Patent Office still could not absorb them; th,ey
could not be trained. The ability to train these men is limited by the sif®
of the commissioner’s present staff. I am not prepared for one to say there
no merit in this amendment; I would not say that at all. However, I think
it would not be fair to press this now in the light of the evidence we have hea"
as to the situation in the Patent Office. In another two years, the sit-ua_’frl"n
might be quite different. We hape it will be. I do not think it would be falf ae
the present time to press that amendment in the light of the evidence we
had as to the conditions in the Patent Office.

The CuAlRMAN: Mr. Lesage, will you take the chair, please?
At this point Mr. Lesage took the chair.

The Actine CHAIRMAN: I should like to know what the commissioner thi“ks
about Mr. Fleming’s remark.
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The Wirness: I quite agree. When I spoke about Mr. Stewart’s proposed
amendment and, as Mr. Robinson pointed out the other day, if you could have
seventeen years plus the average time to put a case through the office, it
would be all right. Speaking as a private individual Mr. Robinson said he had
no objection to that, but speaking for the institute, he would not express any
opinion. He has now expressed an opinion for the institute, and they do not
approve of that. However, that does not detract from the merit of the amend-
ment; the fact he does not approve does not detract from the merit of any
suggestion put forward by Mr. Stewart. I think, as Mr. Fleming said, probably
within the next two or three years, when the staff has been augmented and
the backlog has been reduced something might be done. Otherwise, there
is a tendency to go into so many other things which arise to impede the use of
patents, and that is something I do not want to happen if I can possibly avoid
1t because I think patents are very useful things.

Mr. STEWART: In order to facilitate the work of the committee, I will with-
draw the amendment.

The Acting CHAIRMAN: Mr. Jaenicke, I think we have your amendment
here to section 59 of the Act.

Mr. Jaenicke: I have several of them.
. Mr. FueminG: Just to clarify the situation, I think the chairman, earlier
In the meeting, indicated there would be an opportunity to make some general
comments on some of these drafts before we got into the detailed discussion.
e understand we are not going to the asked to pass on these today, but I,
Personally, had some comments I desired to make with regard to section 4 of the
bill to create section 19A of the Act.

The Acting CuHAIRMAN: Perhaps those comments would facilitate the study
of the committee.

Mr. Jaenicke: Would you permit me to put these amendments in before we
close our meeting to-day?

The Acting CuamrMAN: Yes, I should like every member of the committee
to have an opportunity of studying them.

Mr. Freming: I should like to make a comment, Mr. Chairman, on the first

two subsections. I will try to be very brief.
Subsection (1) now applies the new secrecy provisions to munitions of war
45 defined in the Official Secrets Act. The bill as originally presented to us
applied the secrecy provisions to instruments or munitions of war and the bill
1d not purport to define either of those terms, “instruments or munitions of war”.

Dr. OLuivier: 1 think, in connection with the change there, you will find the
definitions in the Official Secrets Act. Those terms are defined: there.

Mr. Fremineg: That is the very point on which I am speaking now, Mr.

rman. It seems to me, while there is a definition now which is desirable in

I)rm‘“pl.e, nevertheless, the definition is much too wide for the purpose of the

secx'e(f}ﬂprovis‘ions with which we are now dealing. The Official Secrets Act was

hass d in 1939. It is chapter 49 of the statutes of that year, and the expression
Munitions of war” is defined in section 2(f) of the Act as follows:

(f) the expression munitions of war means arms, ammunition, imple-
ments or munitions of war, military, naval or air stores or any aﬂncles
deemed capable of being converted thereinto or made useful in the
production thereof.”

& Just mention that, Mr. Chairman, to draw the attention of the committee to the
€me breadth of the definition. We would not quarrel, I am sure, with some of
€ words, “arms, ammunition, implements or munitions of war”, but then,
841153,
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getting down to the next line there is, “military, naval or air stores or any articles
deemed capable of being converted thereinto or made useful in the production
thereof.” Let us take an example. Suppose it is a question of a button on a
tunic or some device, some invention which is useful in the manufacture of
buttons. This language is broad enough to apply to that, and inferentially, the
Minister of National Defence would have the power to step in and expropriate
an invention for a process in relation to buttons. _

Mr. Jaenickg: If it is a machine or special device for the manufacturing of
buttons and it is necessary it be kept secret why should it not be done?

Mr. FLeminG: That is not the situation. You are leaving it in the hands of
the minister to go that far afield.

Mr. Marquis: Yes, Mr. Chairman, but we have to consider this; the minister
has the power to decide what will be a munition of war, what he will need to
prosecute the war. If he needs some kind of building especially for the war
he has to decide it. He should have the right to declare such a design or such
a thing is needed for the war. If you restrict the interpretation of “munitions”
as defined in the Official Secrets Act, I think it would prevent the minister
declaring something is necessary for the war and prevent his securing it.

Mr. Freming: I will just state my points; I shall not argue them at this
stage. All I say is I think that is too broad. I think you could get a better
definition for the secrecy provisions than that.

The Acting CuarrMAN: I did not want this to be discussed this afternoon
because the officers of the Department of National Defence are not here.

Mr. FuemiNe: The other point I was going to make applied to subsection
(2) which now provides,

“an inventor other than an officer, servant or employee of the Crown or
a company which is an emanation of the Crown—"

The Acting CraRMAN: It should read “corporation” instead of “company.”

Mr. FLeming: That is an improvement but it is not the point I was going
to mention.

“_shall be entitled to compensation.”

You are saying there, inferentially, an officer, servant or employees of the
Crown or a corporation is not entitled to compensation. This would be all right
if the employee or servant of the Crown had made the invention in the course
of his employment, as an employee of the Crown. However, consider a civl
servant who has an inventive streak in him who employs his spare time 1
developing something which is truly useful. Why should he not have compen-
sation? His spare time does not belong to the government.
The AcrinGg CHAIRMAN: This morning the provision read; “acting within the
scope of his duties.” E
_ Mr. FLeminG: You have a similar provision in section 46 of the Patent Act
which now reads;
~ Every patent granted in respect of an invention made by a perso?
while employed in the public service of Canada and relating to the natur®
of his employment—
Could you not incorporate language of that kind in this section?

_The Acrrv CHAIRMAN: We had the words, “acting within the scope of his
duties”, in there. Those words should be inserted after the word “Crown”
the third line.

Mr. Fremine: That takes care of it, we cannot confiscate an inventi®®
made by a civil servant in his spare time.
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The Acting CHalrMAN: There is another techniecal error. The title,
“government owned patents” should come in after the first three lines.

Mr. Freming: ‘Whereabouts is that,” Mr. Chairman?

The Acting CrHarmaN: The title at the top, the heading.

Mr. Irvine: I suppose the idea is that these objections may be noted for
the draftsmen and they can correct them, if they wish, before the next meeting.
If they do not correct them, we will make them correct them.

The Acting CHAlRMAN: Did you have a suggestion to make limiting the
powers of the minister?

Mr. FLeming: No, my objection to number one was not an objection to the
definition of the powers of the minister, but I do object to the scope of the
definition under the Official Secrets Act. I think it is much teo broad. I think
1t ought to be reduced. What you propose, Mr. Chairman, in regard to sub-
section (2) takes care of my objection there.

The Acring CHARMAN: I would ask Major Ready to look over the matter
and discuss it with the technicians and Dr. Ollivier, if necessary.

Major Reapy: That is with regard to section 19A, subsection (1) and the
definition in the Official Secrets Act.

Dr. Oruvier: T do not think it is a question of drafting, it is a matter of
policy with the government. If the government wants to give the minister
the discretion to say what is a munition of war and what he wants secret, it
18 up to the government.

The Acring CHaRMAN: Did you have anything to say concerning the other
amendments which were distributed?

Mr. FreminG: No, Mr. Chairman.

The Acting CrAalRMAN: Have you anything more to say on section 19?

Mr. FueminGg: No.

Mr. Hazen: I have not been in attendance at the last two meetings, so
I do not like to say a great deal in consequence, but I have just read this
admendment over which I presume is to take the place of section 19A. Reading
t e section and subsection 7 and 9, do I understand from them when the term
EXpires the office or the commissioner has no right to open the patent at all?
hen the time expires it has to be delivered to the Minister of National Defence.
0 other words, at the end of the term, no one can apply to you for a copy of that
Patent; am I right in believing that?
The Wrirness: You are perfectly right in that. The government may wish
to hold that device in secrecy.

By Mr. Hazen:

Q. That is the way it should be?—A. That is the intention; if it should
be held in secrecy, it should be so held. Farther down the section states if
€ minister wishes to waive his rights to secrecy he will do so. :

... Q. Section 12, is it?—A. In section 12. There are just two alternatives,
®ither he wishes to maintain it in secrecy or he wishes to open it up for public

Mspection,
At this point Mr. Cleaver resumed the chair.

By Mr. Hazen: :
4 Q. If T might revert to subsection (7) for a moment; is it necessary to have
1 that, section the words, “until the expiration of the term during which a patent
& e invention may be in force”? Is it necessary to have those words in there
all>—A. Oh, T think so. "
Q. Would it not be better without them?—A. Why would it?



)

146 STANDING COMMITTEE

Q. “The packet shall be kept sealed by the commissioner and shall not be
opened save under the authority of an order of the Minister of National
Defence;” if it read that way, it seems to me it might make it a little stronger.
Then, you would read section 9 and then section 12. You cut out those words
“until the expiration of the term” and so on?—A. It is held in the office for the
duration of the term and the proper place for a patent to be is in the Patent
Office for the duration of the term of the patent. It is held for that term
definitely, and at the end of that term the minister may, if he so desires, open
it to the public for inspection, or, during that term, he may waive his rights and
open it to public inspection. At the end of that term, he may order it to be
returned to him, although the patent has expired. The secret would still remain
with the government in the Patent Office and also in the Department of National
Defence,

By Mr. Marquis:

Q. Then, that would be a distinction between the term of the duration and
the time after expiration?—A. Quite so, that is true.

The CrHARMAN: Are there any other comments as to the other sections
which have been mimeographed?

Mr. Fueming: Mr. Chairman, they have cut out the second subsection of
the present section 19B which becomes 19C; is there any reason for that? That
is the one about secrecy. We have it at the top of page 4 of the bill.

The Wirngss: The fact that it is once communicated to the board would
be quite sufficient. The office will then act in conjunction with the board, and to
repeat “on concurrence of the Atomiec Energy Control Board the commissioner
shall order that the application shall be subject to the Atomic Energy Control
Act and the regulations thereunder” is not necessary because having com-
municated it to the board the board will then instruet us. I do not think it is
necessary to have that subsection unless you particularly want it there. Is
there any reason why you want it there?

Mr. FueminGg: No. I always want a reason for legislation being in.
The Wirness: That is the only reason. As a matter of fact, that was all

- in one subsection and Dr. Ollivier, for the reason that he thought it would be

easier to read, divided it into two, and now we think probably two is not at
all necessary. Having communicated the information we receive instructions
from them.

The CHAIRMAN: Are you ready to clear section 4 of the bill? I should like
to read to the committee the amendments which I have in the draft. Then if
the committee is willing we will definitely clear it.

Mr. Lesace: There was an objection as to the width of the definition of
munitions of war as defined in the Official Secrets Act. We asked Major Ready
to look into the matter with the officers of the department.

The CuamrMAN: Stand.

Dr. Ovuivier: The reason I referred to that Act was because you were
talking about munitions of war before without any definition at all so I thought
that it would be perhaps a good thing to refer to munitions of war as defined
in the Official Secrets Act which is to a certain extent related with this.

Mr. Freming: In part materia.

Dr. Orrivier: As to leaving it to the minister I do not imagine the minister

would be anxious to get a secret patent on a button or things like that.
imagine it is a question of policy as to whether we should leave it to his discretion
to say what should be kept secret and what should not be kept secret.

Mr. Fueming: The section as drawn does not give the minister diseretion
in determining what is or what is not munitions of war.
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Dr. Ovvivier: No, munitions of war are defined. On the other hand we
say, “If so required by the minister” although he does not define what are
munitions of war. He may decide something which is munitions of war does
not need to be patented.

Mr. FLEminG: That is all right. He does not need to take over everything
that may come within that classifieation. It is enabling as far as he is con-
cerned, but I am concerned with the converse, in other words, the minister
reaching out to gather in something that relates to stores or processes involved
In the manufacture of something that might go into stores which could not
by any streteh of the imagination be said to be munitions of war as distinguished
from an article for civilian use.

Mr. Irving: He would not do that.

Mr. FreminG: He has the power though.

Mr. Irvine: He should have the power provided here. There might be
Something that was required in the case of an emergency.

Mr. FLemiNG: To give a concrete suggestion I think if you borrowed part
of the definition of munitions of war from the Official Secrets Act probably
that would meet the need, but I do not think we ought to take in the whole
of the scope of the definition from the Official Secrets Act. Let me read those
Words again.

“The expression ‘munitions of war’ means arms, ammunition, imple-
ments or munitions of war, military, naval or air stores, or any article$
deemed capable of being converted thereinto, or made useful in the pro-
ductions thereof.”

It is terrifically wide.

Dr. Oruivier: Those articles would probably not be patentable.

Mr. Marquis: Do you not think we should delete the words “as defined in
the Official Secrets Act” because “the inventor of any improvement in munitions
of war shall if so required,” and so on. He has to decide.

_ Dr. Ovuivier: It comes to the same thing. You make it much wider then
Which does not answer Mr. Fleming’s objection. You are making it much wider.

Mr. Fueming: I think we want to legislate as clearly as we can. On the
Othe'r hand, I do not think we want to leave it to the minister in such a way as
give him uncontrolled diseretion to say what is or what is not munitions of war.

i Mr. Marquis: Do we really know what will be munitions of war in two or
hree years?

Mr. Irvine: Suppose somebody invented a microbe that would clean up
the worlq.

Mr. FLeminG: That language is still too broad.

S Dr. Ovnvier: If it is too broad would it not be too broad in the Official
€erets Act also? :

o Mr. FLeming: It may be, but we have no chance right now to go to work
1 the Official Secrets Act.

Dr. Oruivier: 1 thought if that definition was sufficient to put in the Official
ets Act saying that it is something that should be kept secret for the same
on that should be kept as a patented secret also.

: Sta Mr. Freming: 1 can see this in the suggestion of Dr. Ollivier, that in

get Utes of this kind which to this extent are in pari materia you shoulgi try to
the & common definition, but here it seems to me when you come to legislate in
in Pa'qents Act with regard to maintaining secrecy the language of the definition
haVSectlon 2(f) of the Official Secrets Act is too broad for this purpose. We
ng not got the power in this committee to recommend an amendment of the

1a] Secrets Act,

Seer
I‘eas
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Dr. Oruivier: If it is too broad there it is too broad in the other one.

The CuAmMAN: Mr. Marquis’ suggestion is we should strike out the words
“gs defined in the Official Secrets Act.” Then the subsection would read:

“The inventor of any improvement in munitions of war shall if so required
by the Minister of National Defence”, and so on. Obviously someone has to
have discretion. It may be by adding the words “as defined in the Official
Secrets Act” we have widened the discretion of the minister much further than
we should widen it.

Dr. Orrivier: I do not think so. I think it is contrary.

The CuARMAN: Just a minute. The Official Secrets Act definition certainly
goes much further than the ordinary English meaning of improvements in
munitions of war.

Mr. Lesace: What about vaccines? If you do mot refer to the definition

as contained in the Official Secrets Act and also the same definition in the Act .
respecting the Department of Reconstruction and Supply then what aboub

vaceines? It is exactly the same definition in the two Acts.

Mr. Freming: I would not think vaccines are munitions of war. :

Mr. Lesace: You can include them in the definition as it is here, in the
Official Secrets Act. It is very important.

Mr. Irvine: I should like to ask Mr. Fleming if it is possible to narrow the
- field of discretion without the possibility of hindering the minister in controlling
something that might turn out to be necessary for munitions of war of whieh
we do not now know.

 Mr. Fuemine: I think it is possible to do that. I do not think it should be
ghfﬁcult to arrive at a definition that will meet the need here without hamstring-
ing the powers of the minister. We want to make sure the defence of the realm®
gets first consideration. On the other hand we do not want, by the inclusio?
of an extremely broad definition, to give the minister powers he may never
need. I think if we leave it with Major Ready and Dr. Ollivier something ca®
be worked out. I do not think it is an insuperable problem I have raised at all

The Cuamman: No, but the pressure is becoming pretty strong upon me t0
get this bill cleared because we have other measures we also have to clear. )
must reach finality some time. We have been worrying away with this sectio?
for three sittings of this committee. Can we not agree now? Would you bﬁ
content with the deletion of the words, “as defined in the Official Secrets Act
and, Mr. Lesage, would you be content to have them come out? .

Mr. Lesace: I think Major Ready would object to that.

Mr. Hazen: If you delete those words you will have to put the wor
“instrument” in. :

Mr. Lesace: I think Major Ready would object.

Major Reapy: I have not much idea of the technical side of the army 3“%
the research that is going on, but one very good example of a munition—Wh&
shall T call it—not a device—

The CuARMAN: Instrument of war.

Major REApY: A vaccine which is really a preventive measure. for bacte
warfare would not be included in munitions of war. I think it must be W
enough to take in any preventive measures which may be used.

The CuaRMAN: If we add the words “in munition$ or instruments of wa
would that be satisfactory?

Major Reapy: It is hardly an instrument, is it? : d

Mr. Hazen: The words are “any articles deemed capable of being converte
or made useful.” '

d
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Major Reapy: We felt that definition would include such an item as a
vaccine or medicine which would prevent sickness and so on arising from a new
type of war. :

Mr. Marquis: After having heard Major Ready I think we should accept
the wording “as defined in the Official Secrets Act.” We have a definition there
which covers everything which may be necessary in wartime whether or not
the minister may need it. If we try to change the wording perhaps we will have
to amend the legislation later on. There is no risk at all in keeping that
definition. I understand the point of view of Mr. Fleming, but if you try to
restrict those terms probably some difficulty will arise. We must give wide
jurisdiction in this rhatter because secrecy is involved and it is for war purposes.
“As defined in the Official Secrets Act” covers everything.

Dr. Oruivier: I think apart from that there is another argument. I think
you should have uniformity in our statutes. When we talk in one Act of muni-
tions of war it should mean the same thing in every Act.

The CrARMAN: You believe that is satisfactory.

Dr. Ovrivier: I think it is sufficient. My main argument is that we have
the expression “munitions of war” used in three or four different statutes. If it
18 going to have a different meaning in each statute I do not think it will be
very helpful. I think even if it is only for the purpose of uniformity, we should
keep it like that. I do not see much objection to that except that the minister
will have to take his responsibility. That is all.

Mr. Lesace: Do you think it is better to refer in this Act to the definitio
as it is in the Official Secrets Act? '

Dr. Ovrvier: Either that or repeat the definition. Sometimes it is better
to have a new definition in the Act, but I think in this Act it will be well under-
stood if you refer to the other one. Generally I like to repeat.

: Mr. Lesace: Suppose the Official Secrets Act is repealed; we would have
to amend this Act.

Dr. Oruvier: No. According to the rules of intefpretation you would
80 back to the time it was enacted.

Mr. Lesace: Tt would not mean the revising of the statute.

Dr. Ovuivier: If you did that when you revised the statute you would
have to repeat the definition. i

Mr. Fueming: I thought if Major Ready, Dr. Ollivier and the commissioner
80t together they could work out a definition that would meet the problem.

0 not want to be dogmatic about it. I have stated my view on it.

Dr. Ovtivier: I do not mind very much but I should like to know what
You have agreed on.

Mr. Freming: It is these concluding words of the definition in the Official
Secrets Act that seem to me to extend this definition too widely. No one would
QUestion at all the earlier words of the definition, “arms, ammunition, implements
9 munitions of war, military, naval or air stores”, but then it goes on, “any

icles deemed capable of being converted thereinto or made useful in the
Production thereof.” The production of stores may mean cloth, rubber sheets; |
May mean buttons or anything. ;
Mr. Marquis: It may be— :
‘eall Mr. Freming: Because you find in military, naval or other stores practi-

Y everything under the sun. ! :

de Mr. Magrquis: If we had an invasion you might have some kind of suit
Veloped for protection.
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Mr. JaENickE: If it is not too wide for the Official Secrets Act why should
it be too wide for this section?

Mr. Fueming: 1 have not any opportunity to comment on the Official
Secrets Act except so far as the question arises under these amendments to the
Patent Act. I do not want to repeat. All I say is I think it is too wide for
the secrecy provisions of the Patent Act.

Mr. Jaenicke: We are dealing with secret patents. It is the same as
the secrecy to be observed in the Official Secrets Act. I see no objection to letting
it stand the way it has been drawn.

The CuamMmAN: I think Mr. Fleming will withdraw his objection.

Mr. FLeminGg: It is only an objection I have entered. There is no point in
flogging this horse any longer. You have heard me.

The CuAIRMAN: I am going to indicate the amendments which have been
made to mimeographed draft. Mr. Robinson has called my attention to the
fact this is the section to which the Canadian Manufacturers Association object.
My suggestion is that I should like to indicate to the committee now the
corrections that have been made today and make sure we have our record
straight. Since we are going to hear a representative from the Canadian
Manufacturers Association we will not finally carry this until we have heard
their representations. The words. “government owned patents” are inserted at
the head of the section. In subsection 2 the word “company” is struck out and
“corporation” inserted in lieu therefor. In the third line following the word
“Crown” these words are inserted, “acting within the scope of his duties”. The
word “commissioner” is capitalized throughout.

Mr. Marqurs: Is it not “within the scope of their duties”?
Mr. Fueming: No, it is “an inventor”. It is “his duties.as such”, is it
not, “acting within the scope of his duties as such?”

The CualrMAN: May I read back this interlineation, “coming within the
scope of his duties and employment as such”.

All those in favour of the section in its present form, subject to the
representations we made here on Tuesday from the Canadian Manufacturers
Association, please signify?

Carried.

Now, to come to 19 (b); is 19 (b) agreed to?

Carried.

Coming to 19 (c), I have deleted the words “of patents” after the word
“commissioner” in the second line.

Carried.

Coming to section 11:—

Mr. Lesage: We have no objection. The only thing we know is that the
commissioner and Mr. Robinson agree. We did not have the opportunity of
having an explanation.

The Cuammman: Carried.

Section 14:

Mr. FLeming: Mr. Chairman, you have not dealt with section 10 of the
bill. That is the one about the oath.

Mr. Marquis: That is repealed.
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~ The CHamMman: I am simply going through the new sections which were
Immeographed but we will turn to the bill. Section 10 is not included in the
mimeographed copy.

Section 14:
Carried.

The CuAlrMAN: Now, coming back to the bill—

Mr. FueminG: You have another one yet, section 21.

The CuamMan: Section 21. Now, this relates to section 10 I believe.
Mr. FueminG: That is related to the section I just mentioned?

The Cuamrman: Right. Now, the intention is to repeal section 29 of the
Act as of April 15, 1946, and to amend—

Mr. FLemiNg: You mean the date of April 15 to apply with respect to
applications filed?

The Wrrness: After that date; anything in the office at that time.
Mr. FLeminG: You were speaking about the filling?
The Wirnesss Yes, filing.

‘The CuarMAN: And then related to that to add the new section to the bill,
Section 21; repeal section 80 and substitute the new section shown in the
Mimeographed copy.

Mr. FreminG: It is a. big improvement——
Mr. Izvine: I do not think so.
h tl)\’{r. Freming: —when you read the exact language of new section 10 of
e bill.
Mr. Marquis: It is repealed.

Mr. FLeming: I want to get this working, applying to the date of filing of
applications.

Mr. Marquis: That is repealed, if I remember correctly.

A The CramMAN: Section 29 of the said Act is repealed as of the 15th day of
pril, 1946,

Mr. BrrziLe: Is that two, or three or only one?
Mr. Marquis: There is only one in the old act.
The CrarmAN: Is that satisfactory to you, Mr. Fleming?
Mr. Freming: I am just wondering if it is clear. Doctor Ollivier can tell you.
D The Cramman: I raised the same point this morning. How about that,
octor Ollivier?
SectiDOCto-r OLurvier: You can do it both ways. I think it is shorter to say,
on 29 is repealed as from the 15th of April, 1946.

to tMl" Freming: It is clear as to that, that the date of the bill is to be applied
he date of the filing of applications?

to thEtoctor Ovrrivier: To the giving of any oath or similar declaration. It applies

Th MI‘- Fremine: The date the bill is related to the date of filing of applications.
18 what I want to be sure about. Is that quite clear?

Octor Ovnivier: I think it is clear.
that dhi Wirness: That is how we consider it. It applies to cases filed after
ate. ;

eaMT- Freming: It is going to be applied that way, but the rules will apply
Ses after that date, or from that date. Those before that date are affected.

I. Marquis: Do the rules apply for applications signed by the applicant?
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The Wrrness: Definitely.

Mr. Lesace: Mr. Chairman, were there not some amendments this morning
to sections 17, 18 and 19?

The CuatrMAN: I want to go through the whole bill now to make sure there
are no misunderstandings.

Mr. FLeminGg: May I ask with respect to seetion 2 if there is any word from
the minister yet?

The CuamrMaN: He is out of the city to-day.

Are you ready, gentlemen, to go through the bill now one section at a time s0
as to make sure nothing is overlooked?

Section 1 carried.

Section 2 stands until the return of the minister.

Section 3 is carried as amended by adding the words “if available”, after
section 11 of the Act and after section 12 of the Act the words “and prescribe
such form” are deleted from line 24; and subsection (c¢) is struck out. Otherwise
the section is carried.

Coming now to section 4 of the bill we have already dealt with that.

Section 5 is carried.

No. 6 is deleted.

No. 7—you have already dealt with that. Shall I go over these amendment$
again?

Some Hon. MeMBERS: No.

The CHAlRMAN: Section 8 is deleted.

Section 9; you have agreed on that in the mimeographed copies.

Section 10 has just been dealt with.

Section 11—there is a new section 11. Have you got that there?

Mr. Lesage: That is that one.

The Cmamman: Oh, you have agreed to that.

No. 12 is carried without amendment.

Section 13 is carried without amendment.

Section 14 has to do with the fee section. That was mimeographed and

Section 15 is carried.

Section 16 is carried as amended; there is one slight amendment in line 13, |

the word “of” is changed to “to”.

Section 17 is not 17 any more. We have replaced that with a new sectio®
17. I have it here. This is simply a technical or clerical amendment. I Wﬂ,l
read section 53 of the Act. Section 17 of the bill will amend section 53 of the Act:

“53. (1) A patent shall be void if any material allegation in the pe’f:iti"n
or declaration of the applicant in respect of such patent is untrue, or if the
specifications and drawings contain more or less than is necessary for obtaini?®
the end for which they purport to be made, and such omission or addition !
wilfully made for the purpose of misleading.”

Shall section 17 of the bill carry?

Carried.

Mr. Fueming: Is that part of the bill?

The CrAIRMAN: Yes, it will be section 17 of the bill.

Mr. Fremine: It is the section that we have put on the sheet now?
The CaarrMAN: Yes, but it will be section 17 of our bill.
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.Then section 18 is an amendment made at the suggestion of Mr. Hackett,
. that the word “inventor” should be changed to “person”, to make section 61 of
the Act conform with the wording of the other sections of the Act.

Mr. Freming: That is just clerical.
The CrARMAN: Shall section 18 of the bill amending section 61 (1) carry?
Carried. oo

Section 19:

Mr. Lesace: That will be section 17 of the bill.

The CuamMaN: What about the corrections proposed there on filing; the
fee there on filing an application for patent is changed from $20 to $25. Is
that agreed?

Carried.

On page 9 of the bill, line 8, subsection (2) is changed to subsection (3);
and in section 10, subsection (4) is changed to subsection (3) ; lines 15 and 16 are
deleted. Line 17 has two additions to it. I will read the complete line including

the amendment: “on asking for a certified typewritten or photostat copy of
_Patent with specifications not exceeding 20 pages”. Is that carried?

Carried.

Mr. Fueming: How much?

The Cuamman: There is no change in the amount.

Mr. Irvine: The prices are indicated on page nine.

The CuamrmaN: That takes care of section 19.

Section 20 we have already dealt with. Section 20 was an amendment to
the penalty section of the bill.

Mr. Lesace: Now section 77. We repealed section 77.

The CuamMaN: That will be section 20 then.

Mr. Lesace: Yes.
carry’I“?he CHAmRMAN: Section 77 of the said Act is hereby repealed—shall that

Carried.

Section 21.
Mr. Freming: You are repealing the whole of section 77 now, not just (5)?
The CramrmaN: The entire section.
d Section 21 of the bill is an amendment to section 80 of the Act and we have
ealt with that.
Carried.

Mr. Jagnicke: Mr. Chairman, I have some amendments here which I
Id like to place before the committee.
ite The Cramman: Excuse me just a moment, Mr. Jaenicke, there is one more
'inm We want to clear up, just another clerical correction; which please write
a8 section 15 (a) of the bill amending section 38 of the Act:—
Subsection (3) of section 38 is hereby repealed and the following
Substituted therefor.

The Commissioner may, in his discretion, dispense with the
duplicate specification and drawing and the third copy of the claim
or claims, and in lieu thereof cause copies of the specification and
drawing, in print or otherwise to be attached to the patent, of which
they shall form an essential part.

Woy
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Mr. JaenNicke: Mr. Chairman, before you adjourn, would you allow me
to introduce certain amendments on a few sections of the Aet and just file them
with the clerk; and then we can discuss them at our next meeting.

The CHAIRMAN: Yes.

Mr. Lesage: I do not see why we should use these words, what do you
think about that, Doctor Ollivier?

Doctor Orrivier: What is your question?

Mr. Lesace: We have said the commissioner may dispense with the third
copy when he already has the power to dispense with a duplicate. I do not see
the use of putting this in. I do not want to start an argument about it, but it
seems to me to be superfluous.

The Wirness: There are duplicate copies of the specifications but three
copies of the claim are required. Now, that third copy of the claim is only used
to send to the printers to have the claims that are going to be inserted in the
Patent Office Record.

Doctor Orrivier: Unless you want to do away with the third copy and use
the second copy.

Mr. Jaexickr: May I place my amendments before the committee?

Mr. Lesage: Mr. Chairman, I promised Mr. Jaenicke when I acted as
chairman that he would have an opportunity of placing these amendments before
the committee.

The CuAlrMAN: 1 suggest that you file them with the clerk and T will ask
the clerk to have mimeographed copies made and circulated to every member
of the committee before our next meeting.

Mr. FueminGg: To what sections do they apply?

Mr. Jaenicke: They apply to sections 59, 64, 65 and 66.

The Cuamrman: Mimeographed copies are to be sent to every member of

the committee. We will adjourn now until Tuesday morning next at eleven

o’clock.

The committee adjourned at 6.00 o’clock p.m. to meet again on Tuesday next
March 11, 1947, at 11.00 o’clock a.m.
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MINUTES OF PROCEEDINGS

Tuespay, March 11, 1947,

The Standing Committee on Banking and Commerce met at 11.00 a.m., the
Chairman, Mr. Cleaver, presiding.

Members present: Messrs. Argue, Blackmore, Breithaupt, Cleaver, Fleming,
raser, Gour, Irvine, Isnor, Jaenicke, Jutras, Lesage, MacNaught, Marquis,
Mayhew, Quelch, Rinfret, Ross (Souris), Stewart (Winnipeg North), Timmins.

In attendance: Hon. C. W. G. Gibson, Secretary of State; Mr. J. T. Mitchell,
Commissioner of Patents, Mr. Christopher Robinson, Viee-President, Patent
Institute of Canada; Major J. H. Ready, of the Judge Advocate General’s office;

r. R. 8. Jane, Director of Research, Shawinigan Chemicals Limited, and repre-
Senting the Canadian Manufacturers’ Association; Mr. J. D. Barrington, Vice-
resident and General Manager, Dominion Magnesium Limited; Mr. A. J. R.
Lanoue, Patent Attorney for the Northern Electric Company, Ltd., and Dr.
aurice Ollivier, Law Clerk of the House of Commons.

The Committee resumed consideration of Bill No. 16, An Acf to amend The
Patent Act, 1935.

On motion of Mr. Fraser,

Resolved—That the Committee hear the representations of the Canadian
Manufacturers’ Association and of the Dominion Magnesium Company.

Dr. Jane was called. He made a statement and was examined.
Witness stood aside and Mr. Barrington was called and examined.
Witness retired, and Mr. Robinson was recalled and further examined.

thi At 1.00 p.m., witness retired and the Committee adjourned until 4.00 p.m.,
18 day. : ,

AFTERNOON SITTING

The Committee resumed at 4.00 p.m., Mr. Cleaver, presiding.

P Members present: Messrs. Belzile, Blackmore, Breithaupt, Cleaver, Fleming,

Nf‘&ser, Gour, Hackett, Harkness, Irvine, Jaenicke, Jutras, Lesage, Marquis,
i&yhew, Rinfret, Sinclair (Ontario), Stewart (Winnipeg North), Strum (Mrs.),
Mming,

th In attendance: Hon. Brooke Claxton, Minister of National Defence and
98¢ whose names appear for the morning sitting.

& Mr. A. J. R. Lanoue of the Northern Electric Company was called. He
e a statement and was examined.

- Witness retired and Dr. Jane was recalled and further examined.

Witness retired.

Hon, M, Claxton made a statement on‘the matter of secret patents involved
ause 4 of the bill and proposed amendments thereto.
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Further consideration of clause 4 was finally deferred until another sitting.

Clause 2 of the bill was adopted.

Mr. Mitchell was recalled. He submitted the following new clause to the 1
bill: — '
22. (1) On request made to him not later than the thirty-first day of
March, 1947, the Commissioner may, subject to such conditions, if any, as -
he thinks fit to impose, extend to a date not later than the said date, the
time limited by or under The Patent Act, 1935, for doing any act where
he is satisfied
(a) that the doing of the act within the time so limited was prevented by
a person’s being on active service or by any other circumstances aris-
ing from the existence of a state of war which, in the opinion of the
Commissioner, justify an extension of the time so limited, or
(b) that, by reason of circumstances arising from the existence of a state
of war, the doing of the act within the time so limited would have
been or would be injurious to the rights or interests of the person by or
on whose behalf the act is or was to be done or to the public interest,
(2) An extension under this section of the time for doing an act—
(a) may be for any period expiring not later than the thirty-first day of
March, 1947, that the Commissioner thinks fit, notwithstanding that
by or under any enactment in the said Act power is conferred to
extend the time for doing that act for a specified period only; and
(b) may be granted notwithstanding that time expired before any appli-
cation or request for extension was made, or that, by reason of that
act not having been done for the reasons set forth in subsection one
of this section within that time, the relevant application has ceased or
expired, or been treated as abandoned.

The Committee agreed to let the above clause stand in order that it may be
referred to the proper legal officers for their approval.

On motion of Mr. Jaenicke, it was resolved that the following new clause
be inserted immediately following clause 16 of the Bill:— v
Paragraph (d) of section 66 of the said Act is amended by striking oub
the word “may” and substituting therefor the word “shall” in line three
of the said paragraph (d).
At 530 pm. the Committee adjourned until Thursday, March 13, ab

11.00 a.m., with the understanding that the Committee would then proceed t0
the consideration of Bill No. 11, an Act respecting Export and Import permits-

R. ARSENAULT,
Clerk of the Committee:




MINUTES OF EVIDENCE

House or CoMMmoONS
March 11, 1947

; The Standing Committee on Banking and Commerce met this day at 11.00
am. The Chairman, Mr. Hughes Cleaver, presided.

The CuAmrMAN: Gentlemen, we have a quorum. Yesterday, I had a tele-
gram from a firm in Toronto requesting this committee to hear a representative
of the Dominion Magnesium Company and a patent attorney with respect to
Section 4 of the bill. These gentlemen, I understand, are now here. Is it your
Wish that we hear them now?

Mr. Fraser: I so move.

The CuAlRMAN: Any objections? |

. Mr. Fueming: The representatives of the Canadian Manufacturers’ Asso-
Clation are here?

The CuAmrMAN: Yes, they will follow. Mr. Fraser moves we hear these

Tepresentatives now. Any objections? :

Dr. R. S. Jane, Director of Research, Shawinigan Chemicals
Limited, called:

By the Chairman.: :

Q. Dr. Jane, would you care to indicate to the committee first, the capacity

Whlch you are addressing the committee and, secondly; your present com-

ilnerClal relations with any company?—A. Mr. Chairman and gentlemen, I am

fre representing the Canadian Manufacturers’ Association and I am, at the
moment, a director of research for the Shawinigan Company in Montreal.

By Mr. Stewart:
Q. What company?—A. Shawinigan Chemicals in Montreal.
. The Canadian Manufacturers’ Association is in general in favour of the
f}fmmple underlying this section because it is realized from recent experience
At the government requires extraordinary powers in times of national emer-
%?ney. But, it is our belief that the proposed revision of Section 19A is drawn
it Such hroad terms as to defeat its purpose. In particular, we have in mind
in, da ect on research and development throughout this country at a time when
th uStl‘.y 18 planr_ung to spend increasing amounts of money on research. Any-
eg% likely to discourage research in Canada is inconsistent with the encourage-
that to research being given by branches of the‘ government such as, for example,
o < 8ven by the Department of Reconstruction. Accordingly, we submit, as
Subse%}on 19A of the Patent Aect as proposed in section 4 of bill No. 16,
Sections (1) and (4) the following comments:—

Subsections (1) and (4) of this section have the effect of empowering
the minister to seize practically any invention at all and thereafter pro-
hibit the inventor from making any disclosure about the invention. Sub-
Section (1) gives the power of seizure in respect of munitions of war as
defined in The Official Secrets Act, but the definition in that Act is so
broad that it is almost impossible to conceive of anything which is not at
least arguably within it.

in
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Such drastic powers should, it is submitted, be given only if and to
the extent that they are clearly shown to be absolutely essential for
purposes of national defence. The Canadian Manufacturers’ Association
believes not only that they are unnecessary, but also that they will have
the opposite result from that desired. That they are unnecessary is
suggested by the fact that no such power either exists now or even, so far
as is known, existed during hostilities in' England, the United States or
Canada. If these three countries got through the war satisfactorily
without any such power, and England and the United States find it
unnecessary in peacetime, extremely clear demonstration of its necessity
in Canada should be required.

Inventions which are useful for war purposes may be made either by
persons employed by the Crown or a Crown company for purposes of
research 'along those lines, or by independent inventors perhaps for-
tuitously in the course of other research. No difficulty arises aboub
inventions made by the first category of inventors; that is Crown or Crown
company employees; appropriate arrangements can be made by their
employers that they should assign any invention to the Crown, and
appropriate undertakings can be obtained that they should make no
disclosure, except as permitted, of any work that they are doing. With
independent inventors, however, the position is different. The only way
in which the department will ever hear of an invention made by such an
inventor before knowledge of the invention has got out to the public is 88
a result of some voluntary act by that inventor—either the filing of aB
application for a Canadian patent or disclosure to the department. The
only case in which it would ever be necessary to resort to compulsory
assignment provisions of subsection (1) of proposed section 19A is whem,
after a disclosure as a result of such a voluntary act, the inventor and the
department are not able to agree on terms of assignment. The subsectio?
is likely to be taken by most independent inventors as a warning tha
once they have disclosed their inventions to the department they will have
to accept as remuneration not what they and the department, bargaining
on equal terms, can settle on, but what the department is prepared to pa¥
them or the Commissioner will award them after seizure. The Canadial
Manufacturers’ Association submits that such a possibility may we
accentuate the present tendency of technically skilled persons to emigrate
to the United States (where there is no such legislation) and that in apy
event the inevitable result of the proposed legislation will be that mos
independent inventors will stay away from the Department of Nationd
Defence if they possibly can.

‘The Canadian Manufacturers’ Association agrees with the paten?
Institute of Canada that the granting of secret patents is an absurdity an
believes that all the requirements of national defence could satisfactor? L
be met by legislation along the lines of that proposed by the institute. {

Hon. Mr. Gmsso~n: I notice you have left out the appeal which is alloWﬁd
to the Exchequer Court from a finding of the commissioner.

The CuamMaN: I am afraid, gentlemen, the Canadian Manufacture
Association have not had the benefit of our final draft on this section- .o
think their comments deal with bill 16 as referred by the House t0 this,
committee. $

The Wrrness: We are dealing principally with subsection (1). 4

The CuamMman: Yes, but I say your brief makes it quite apparent. %ge,
have not had the benefit of the proposed amendments suggested in wmm}tte&
You are dealing with the bill as it was originally referred to the comm!

e
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Mr. Fueming: I do not think that is quite right because they, at least,
have had the benefit of seeing the earlier amendments we have made. There is
no reference to the definition in the Official Secrets Act in the original draft
of the bill as it came to the committee. This first paragraph of the submission
we have just heard does treat with that very subject. However, I do not know
that the Canadian Manufacturers’ Association has had the final draft of the
amended section, but they certainly had a later draft than the bill itself.

The Cuamman: I wonder if it might straighten the matter out if they

ad an opportunity of reading the draft which is tentatively proposed? Are
all the spokesmen who are here this morning, so far as you are aware, presenting
& brief similar to yours?

The Wirness: I am the only one who is presenting” a brief for the
Canadian Manufacturers’ Association. ‘

The Cmamman: Have you checked with the Magnesium company?

The Wirness: No.

Mr. Freming: Could we ask Dr. Jane to serutinize this reprinted bill or at
least this section of the reprinted bill and then call him back later?

The CruatrmMax: I think it better to do that than to ask him any questions
now,

Will the committee now deal with the proposed amendment? If, after
hearing the witnesses, any changes are proposed, the chair will accept them
for the purpose of a vote. In section 19A (1), “the inventor of,” then add the
Words “any invention or—"

The Wirness: May 1 ask if there has been any change in section 1?

The CHamrMAN: Just wait one moment and you will have it.

Mr. JaeNicKE: “Any invention of or any improvements in—"

The Cuamrman: No, “any invention”; invention as defined by the Act.
Strike out the word “any” before “improvements” then, read, “of improvements
In” and after the word “Act”, “instruments or”, e
L\' Dr. Ovurvier: T think, “any invention of or improvement in”, would be
better, I think that is correct. : :
{ th Mr. FLeming: Will you just read -it now so we have all got it, that is,
B ¢ first two lines of the proposed section 19. :

. The Cuamrman: “The inventor of any invention of or improvement in
- Wstruments of munitions of war shall—”

Mr. J. D. Barrington is the next witness.

M Mr. J. D. Barrington, Vice-President and General Manager, Dominion
Agnesium Limited, called:
The Wirngss: Mr. Chairman and gentlemen, I suppose you first want me

9%6l] oy who I am and whom I represent?

The Cuamman: Yes. A

The Wrrngss: I am Vice-President and General Manager‘of Dominion
fouBhesium Limited. We object to the proposed section 4 of bill 16 for the
YMowing reasons: _ ;

think Dr. Jane has pointed out very clearly that one of the primary
verOSes of granting patents is to ensure publication of inventions. This is a
w]iy Important part of research in that one piece of research endeavour may
Fe I be held up due to lack of knowledge of another piece of research endeavour.
heg, SX2mple, a new metallurgical process might well be held up due to -a new
» at resistant alloy being on the secret list as proposed_.
 al]ccondly, munitions of war include all sorts of things from buttons to new

4 0VS for tanks, battleships or aireraft and processes involved In their production.
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This seetion would have the effeet of giving the Minister of National Defence
control of new production in Canada. This section would authorize the Minister
of National Defence to transfer an invention to the government of another
country which, in turn, may turn it over to a world competitor of the original
owner of the invention. This would mean Canada would lose a substantial
asset in world markets merely because of this section in the statute.

The commissioner of patents, through his minister, is responsible to parlia-
ment for the administration of the Patent Act. Authority under the Act should
not be delegated to a department which has no authority under the statute for
administration, otherwise endless confusion will arise. '

Mr. Fueming: Would you mind enlarging upon that?

The Wrrxess: I would prefer Mr. MacRae to enlarge on that point. It is
one of his points and he is better able to do it than I am.. I think I can enlarge
upon it but I think he can do it more clearly than I can. In peace time, there is
no justifieation for such strict control. If such control is imposed, it is clear
the background of commercial experience and development will not be avail-
able in time of war. No one person or a department of government can possibly
appraise all new inventions or classify them as munitions of war which should
be kept secret. I think that is quite clear. With the fast development of various
new forms of warfare, it would be utterly impossible to know what to keep
secret and what not to keep secret. Something which should not be kept secret
today may very well be of importance tomorrow. '

By Mr. Lesage:
Q. Who is to decide?—A. That is it, who?
Q. The Minister of National Defence?
Mr. Marquis: So, nothing should be kept secret at all?

By Mr. Lesage:

Q. Then, you think England should not have kept radar a secret from 1937
and 1939?—A. If you give such authority it tends to hamper development which
is so essential in time of war. If this Act were to come into, force, then what
would happen? First, the inventor would probably prefer not to patent his
mvention but to keep it a secret or patent it in some other country.

By Mr. Marquis:

Q. Do you think experts may decide a thing should be kept secret? Do you
think experts could do it?—A. They may be able to do it. They may decide today
it should not be kept secret and tomorrow they may decide it should be.

Q. Are there some experts who could decide that?—A. The development of an
invention will not take place.

Q. So, you contend nothing should be kept secret?—A. No.

Q. If you do not contend that, you have to admit that some inventions should
be kept secret during peace time?—A. For example?

By Mr. Lesage:

Q. Radar was kept seeret?—A. Radar was developed by the British
Government.

Q. Yes, of course, but suppose it was invented by an inventor who was not
in the employ of the government, what would have happened? It would have
been public. Every country would have had it during the war or the commence”
ment of the war, at least, whereas only the allies had it. It was an advantagé
due to the fact it was kept secret during peace time. You cannot delete the
secrecy section, not today, and we have not seen any proposal from either the
Maér}ufacturers’ Association or the Patent Institute which could replace th#
section.
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By Mr. Marquis: ]

Q. Mr. Chairman, I should like to go back to that point. I should like to
know if the witness says, “no invention should be kept secret?”—A. No, I do
not wish to say that. ’

Q. You do not go as far as that?—A. No.

Q. So, if something had to be kept secret, do you admit that the Minister
of National Defence may have experts who could decide what inventions should
be kept secret? ‘

By Mr. Timmins:
Q. Better than anybody else, probably?

By Mr. Marquis:

Q. Yes. I know the Minister of National Defence is not an expert himself,
but he may have experts available to decide which invention should be kept
Secret and which should be publie?—A. That is true.

Q. Do you have any objection to experts whom the Minister of National
Defence may choose deciding some invention may be useful in war and deciding
that those inventions should be kept secret during peace time?—A. Yes, but with

e Act as proposed, there will be great hesitancy on the part of any inventor,
Do matter what he invents, patenting it in Canada.
. Q. But if the Minister of National Defence has the responsibility of requir-
Ing that some inventions be kept secret and if he has the experts to decide what
Should be kept secret, where will the harm come? :

By Mr. Lesage:

b Q. What was your preceding answer?—A. My answer was that there would
03 hesitancy on the part of inventors, knowing their patents would be taken
er—

Q. Have you any proposal to make?

By the Chairman.:
Q. You concede, of course, someone must exercise the discretion. Now you
~do o think the Minister of National Defence is the right man to exercise it?—
- No, T point out that I think it is going to stop development. You are going
O tend to have greater development in other countries. Inventions are not
articles of war until they are practical.

_Hon. Mr. Gissox: I should like to get Mr. Mitchell to explain one thing
Which bothers me. How is the Minister of National Defence going to know about
ese inventions or applications for patents which come into your office unless

as a representative in there? .
Mr. Freming: Before Mr. Mitchell answers that question, I should like to
22¥ I do not think Mr. Barrington has made this point clear. I must confess,
- O myself, T do not understand it. '
raj The Cramrman: Now, I wonder if you would mind if we cleared up the point
mISed by the minister first. We will hold Mr. Barrington in suspense for a

Oment,

i Mr, Mircngrn: Mr. Chairman, T explained before that when this bill comes
U0 force the Minister of National Defence will be asked to appoint three
-cers from the three main services who will attend at the office when they are
aeqUESted to do g0 to serutinize any applications for inventions which may be of

YPe which may apply to war.

Mr. JAENICKE: According to your opinion?

b Mr. MircmeLL: Aceording to our opinion; in the first place, we ask them
Ay Wha‘tt’end. Then, they, in turn, will make representations to their minister
ether they think it should he kept secret. The minister will take the appro-
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priate action. This procedure was followed during the war and this is only

a continuation to a lesser degree of what we have done during the last seven years.

Hon. Mr. Gisson: Does he keep you advised as to the type of things in whieh
the Department of National Defence is specifically interested?

Mr. MitcHELL: Yes.

Mr. Jaenicke: May I ask one question of Mr. Barrington?

The CuarrMAN: Let us clear up this point first.

Mr. Fraser: On this same point; are those officers in your department yet?
Are they working there now?

Mr. MrrcueLL: No, they do not work in our office. They are members of
the Department of National Defence. They are technical officers appointed by
the department to the office and when necessary they are called in as consultants.

Mr. Fraser: But the patents are going through your office?

Mr. MircHELL: Yes.

Mr. Fraser: When are the officers called in?

Mr. MircuELL: When the applications are first received they go to a division
called the classification division. In the classification division during the war,
each week I had a list of applications put before me which it was thought might
help the war. These applications were divided into classes and the classes were
referred to the appropriate officer of the Department of National Defence and
also to munitions and supply at that time.

Mr. Fraser: You are still doing that?

The Wirxess: We are not doing it now because the war has ceased, but weé
“could still do it if we so desired. Under this bill we neeessarily have to do it.

Mr. Fraser: You would have to do it under this bill?

The Wirness: Yes.

The CuamrMAN: I think that point is fairly clear now.

By Mr. Fleming:

Q. Tt seems to me there is a very serious point which Mr. Barrington has
raised, but it is not clear in my mind as to the relevaney of the draft which W¢
have before us. I would like to get my mind very clear on this before 1 88
questions. I think it would be a very serious thing if there were legislatio?
anywhere which would discourage people from bringing their inventions 10
Canada or which would have the result of Canadian inventions being seized P:
National Defence in this country. You do not go so far as to say that no su¢
inventions should be withheld. You do not go so far as to say there should 10
be any secrecy?—A. No.

Q. Where do you draw the line; and who is to make the decision?—A- I
think the inventor is probably the only one who can make it. For this réeasol

he is going to make it anyway. In a great many cases patents are applied for 1

the United States before they are applied for in Canada; in a great many cases)
so there is no secrecy. Now, in his judgment, if he hag a patent which is vitd
to this country then it should go to Canada; otherwise he might very well app
in the United States and have his patent issued there before he has it patente
in Canada at all. i

Q. In other words, if the Canadian legislation did not go any further th&%
the American legislation a person who takes a Canadian patent is assured tha
if the Minister of National Defence takes over this patent, expropriates if, h:ﬂ
he is going to get compensation for it. Do you see any insuperable diffieulty
there?—A. Yes. .
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Q. Do you think this will discourage people from getting patents in
Canada?—A. The point is probably the inventor is the only one who knows,
or who does not know, that his patent has been declared secret.

Q. He does at the moment he makes his application. When he goes into the
Patent Office and before these examiners from the Department of National
Defence—A. Pardon me, sir; it may not go into this office until it is already
public property. .

The CramrMAN: Y6u say that the inventor is the man who in your opinion
should make that decision?

. Mr. Barringron: Whether this Act is in foree or not; all right, the inventor
18 still the man. ;

The CramrMaN: May I lead on from there, then, following your viewpoint;
you say the inventor is going to make the decision. Do you know of anything
better that we could do to secure that invention for the defence of Canada
than to pay a man adequate compensation for his invention?

., Mr. BarrineTon: Yes. Let him patent his invention, develop it and get
1t to the point of being practical before war begins in his own country.

Mr. Lesace: And other countries will use it. !

.. . Mr. FLemine: I think in order to get at this problem we will have to break
1t down into two cases. First of all the case where a Canadian, and the other

€ case where someone outside of Canada proceeds to seek a Canadian patent
Or an invention which may be useful for defence in Canada. Let us take the
st case. I would like to ask Mr. Barrington if he thinks a Canadian who
Jas an invention which would be useful to national defence would seek a patent
In the United States rather than in Canada, or some other country, because he
IS afraid his patent will be always open to expropriation here?

Mr. Barringron: Yes. The point is this, who is to judge as to what is

adequate compensation.

Mr. Lesace: The Exchequer Court.

Mr. BarriNgTON: Throughout the world there are very few articles produced
are not, useful for war purposes.

By Mr. Fleming: \ .
Q. I quite appreciate that. That is the difficulty we had about the earlier
definition, Let us take the other case. ILet us assume an American has a
ful invention. It is hardly to be expected that he would apply for a Canadian
Patent, before he applies for one in the United States. Supposing he applies there
then comes to the Canadian Patent Office. If it is clear that the American
atent Office is not treating his application in the United States as a secret
Patent application it is hardly likely that would be dome in Canada. But
suDDOsing the American Patent Office is treating it as a secret, then at least t-l}e
anadian Patent Office knows there has been disclosure in the Patent Office in
1 € United States even if there has not been publication in the United States.
think it would be reasonable to expect that there would be some hesitancy
4 the part of the Canadian government to take over such a patent because
of its significance in relation to the defence of Canada; T mean in connection
Vith some patent where a patent has been applied for in the patent office of
Mothey country.—A. Yes, that would be very true.
dar ¥ So that from the standpoint of the inventor it seems to me that the
o?lﬁler you hold out is not so formidable in that case~-A. No. T am speaking
€ good Canadian citizen. 5 y
oits, ¥ You are limiting your observations to— —A. The bad Canadian
1zen, the one who applies for his patent in another country. :
. 2on. Mr, Gssox: Do you think they have no provision for secrecy in the
Wted States? .

that
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Mr. Lesace: They have had that, sir, since 1917. .

Hon. Mr. Gmsson: I thought you said there was no provision for secrecy
in any other country.

. Mr. BarringToN: No. I think it was Mr. Fleming mentioned that.

Mr. FueminG: He didn’t suggest going as far as the point raised.

The CaArMAN: Gentlemen, it is very difficult to report a meeting where
there are two or three people speaking at once. If you will try to speak one
at a time it would be better.

And now, Mr. Barrington, coming back to the question asked a moment
ago; what have you to suggest that would be an improvement on our proposal
that any inventor who makes an invention with respeet to a munition of war
is to be properly compensated for it?

Mr. Barringron: I do.not think that enters into it. I do not doubt that
he will be compensated. The point is that if you want to develop research

in Canada there has to be cooperation all the way through, where something
is held secret—

By Mr. Lesage:

Q. Louder, please. Don’t you think, Mr. Barrington, that if an invention
is kept a secret and referred to the scientists of the national research department
that they will go ahead with work on it with the assistance and collaboration
of the inventor and such other scientists as may be usefully employed in its
development?—A. Yes. :

Q. So. we can assume that it is going to be developed?—A. It may be
developed.

Q. It may be, and you have all the chances in the world that it will be.—
A. No, it is just it may be.

Mr. Lesacr: If it is a necessary invention.

By Mr. Jaenicke:

Q. I was just going to ask you a question or two; your work during the war
was rather important in connection with munitions and instrumentssof war, was
it not?—A. Yes.

Q. Did you work under any patents that were kept seeret?—A. Yes.

Q. How did that work, was it satisfactory?—A. Yes.

Q. Tell us about it, then.—A. T am afraid I cannot.

Q. We will evaluate these methods.—A. T am afraid I cannot disclose some
parts of that work, it is so secret.

Q. You don’t need to tell'us what it is, but the methods, as to how it is kept
secret.—A. I prefer not to, if you don’t mind.

Q. Now, Mr. Chairman, we are trying to legislate here. Maybe we ought
to have this meeting in camera, I think we ought to know.—A. T do not think 1t
applies to this. ;

" Q. Are there any of the patents that your firm got from the National
Research Council that are being kept secret?>—A. No. Those are all known.

Mr. Mayuew: Did they not develop equipment at the National Research
Council patents that you are now using?

Mr. BarringroN: That is right. They were kept secret and later turned
over.

By the Chawrman:

Q. Mr. Barrington, as I understand it the purpose of this legislation is simply
to perpetuate into peacetime procedure that which was followed under 01‘(_ier
in council during the wartime. Now, do you quarrel with it?—A. T quarre] wit
its use during peacetime,
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Q. Now, we are getting down to the point of your quarrel, why do you quarrel
with it during peacetime?—A. Because I think it will hinder ordinary commer-
cial research.

By Mr. Fleming: '

Q. Is that because of the difficulties of distinguishing between what is
munitions of war on the one hand and what is not on the other?—A. That is right.

Q. It may be a matter of definition, or is definition impossible?—A. A new
alloy may be very important to warfare and may also be applied with import-
ance to peacetime use, and its development might depend upon its being used
n peacetime.

Q. I can appreciate the problem there because we have had some difficulty
already with the definition. But you are still concerned about discouraging
the Canadian inventor from entering his patent in the Canadian Patent Office.
We had provision for assignment during wartime through the Minister of
National Defence. It was on a capacity basis. I understand that when this
bill came in first there was no provision for any compulsory assignment *of
Patent rights to the minister by an inventor. What we have now in this present
Vversion is the proposal that the right be given to the minister to expropriate a
patent.—A. That is right.

Q. Have you any objection to voluntary assignment in these cases of secrecy
of patent?—A. None whatever. No.

Q. But you are concerned about the right on the part of the Crown of
Involuntary assignment?—A. Yes.

By the Chairman:

. Q. And you fear the minister may exercise his right to the prejudice of the
civilian use of patents?—A. Yes.

Q. Who do you suggest would be in any better position to exercise that
discretion than the Minister of National Defence?—A. I think that the inventor
and the Department of National Defence would have to be both agreed to that.
. . Q. You say that the inventor should confer and agree, if possible?—A. That
18 1t

Q. If they failed to agree obviously someone must make the decision as to
What is in the national interest. Who do you suggest to have the final decision ?—
A. T still think it is up to the country and thé inventor.

Mr. QuencH: Is there anything to prevent a Canadian inventor who,
Might, he afraid that his patent having been declared a secret of the country
rom, firgt of all taking that invention to another country and getting a patent
Where he thinks he can get higher compensation; is there anything at the present
Ime to prevent that? If there is nothing to prevent it, is there not a danger
that that very thing may happen, in which case it would be absolutely useless

eclare a patent secret in this country? :

Mr. Barringron: That is my point.

By Mr. Fraser:

Q. What about the patents your firm worked for during the war?—A. Those
Patents are no longer secret. They were secret during the war but they are no
Onger seeret.

Q. They were secret during the war; did the inventor in those cases make
MY objection to their being kept secret, if they were Canadian inventions?—

+ Yes, they did. j ‘
iy Q’i‘hBUt did they ask that they be kept secret; and, if so, whom did they ask?

- Lhe commissioner of patents.
- The Cmamman: Mr. Lesage has the floor, and then Mr. Timmins.
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Mr. Lesage: Referring to what Mr. Queleh has in mind, you are talking
about Canadian citizens filing their applications for patents in other countries—
which usually means in the States. In the United States they have a secrecy
provision which they have had since 1917 and which they have in peace-time.
It reads substantially as follows:—

Whenever the publication or disclosure of an invention or the granting
of a patent might in the opinion of the Commissioner of Patents be
detrimental to public safety or defence he may order that such invention
be kept secret.

So there is a measure of compulsion also in the United States. If he files it in
the United States first it may be held there as it is held here, and I think the
terms giving discretion to the commissioner of patents in the United States
are probably within the proposed terms for discretion to the Minister of National
Defence here. I think it will be kept.a secret in the United States and later
passed on to the Canadian government, or it will not be kept secret in the
United States and then the Minister of National Defence can decide whether
or not it is to be kept secret here.

By Mr. Timmins:

Q. Mr. Barrington, I take it that if a Canadian inventor had perfected
an invention with respect to a munition of war that he would most likely
be thinking about the remuneration he would receive from the patent if it
was patented in the Patent Office at Washington, most likely?—A. Yes.

Q. But your point, I believe, is that in respect of something that the
inventor might not conceive in the nature of a munition of war or an instrument
of war that he might apply to the Canadian Patent Office and have it taken
away from him. Is that the point that you are raising?—A. Yes.

Q. And that is the only point about which you are concernéd?—A. That
is one point. '

Q. So that an invention which in the natural course of events had to do
only with ordinary affairs might be seized upon by the Minister of National
Defence and the applicant as a consequence might lose the benefit of proper
remuneration?—A. Well, it is not so much a question of remuneration as it 18
that research may very well be stopped, come to a stop with respect to it.

Q. Why would it be stopped?—A. Because someone else who is working
along similar lines not having any publication of that invention may be stopped-

Q. In other words, if the minister makes a secret no other inventor gets
the use of it; therefore, that particular trend is stifled?—A. Yes. They are
very few pieces of equipment either in wartime or in peacetime which involve
only one invention. They usually involve a number of inventions and in order
to design anything, it does not matter whether it is a farm tractor, an airplane
or anything else, there are many inventions involved. Now, development O
an invention may be stopped because of secrecy whereas otherwise it might be
improved both for war or for peace. I am not dealing with one who invents
a new kind of machine, a new atomic bomb or anything like that. I have 12 .
mind just the ordinary run of inventions. It might very well be that they
would say that is the very thing we want and it might be some new type ©
superheat-treated steel. )

The CuaRMAN: Before we leave this point, the statement has been Ipade
that during wartime the inventors themselves asked that secrecy be maintain€®:
I think we ought to hear from the commissioner and find out whether that 1
accurate in point of fact.

Mr. MrrcurLL: It is not aceurate in point of fact at all, Mr. Chairma®:
‘A great many requests for secrecy were made by the United States governme?
and by the British government, but the inventors made no request whatever
for secrecy. <
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Mr. Fraser: Was that in regard to Canadian inventions?

Mr. MrrcueLL: The number of Canadian inventions that were declared
secret were relatively small. You must bear in mind that there are only 1,200
inventors in Canada out of 12,000,000 people; in other words one out of 10,000.
Also that not all of the inventors, hardly any of them, are engaged in war work,
with the result that the number of inventors in Canada who were working on
secret work was relatively small.

Mr. Fraser: Arising out of the point raised by Mr. Lesage is something
about which T would like to ask Mr. Barrington. As I appreciate it the point
involved here is, who should have power over the normal rights of the private
owner of a patentable invention; first of all, with respect to the application of
Secrecy to it; and, second, the taking over of the patent rights from the inventor.
Now, if I understand Mr. Barrington’s objection to this legislation it is to the
language of the section; he does not want power given to the Crown to expropri-
ate and leave it on the basis of negotiation or sale. If the Crown wants the bene-
ﬁfc of the patent then the Crown negotiates with the patentee as to the sale of
his rights. I am not at all clear yet as to what limits are o be .attached to the
matter, but I take it from what he has said that in his opinion there should be
NO secrecy provisions at all in times of peace, no right to the Patent Office to
Impose a blanket of secrecy. At the same time Mr. Lesage has quoted the pro-
Vision of the United States Patent Act which does authorize secrecy on patents
In their office. ‘

The Wirxess: Well, if you carry out my original proposal—may either
offer, or on valuable consideration may—take the “must” out of it. You see, the
Unscrupulous person, we'll say, the individual who wants to get something out of
1t will sell to a foreign power and get his patent abroad. The good citizen, on the
Other hand gives it to his own government,

-By Mr. Fleming:
Q. Then, in the drafting of this bill you would simply write in “may’?—A.

, That, is right.

. Q. Without change in the language: may either offer or for valuable con-
Sideration assign to the Minister of National Defence; you have no objection
to that?—A. No.

.. Q. You would not then, I gather, have any objections to the secrecy pro-
X;Smﬁls which were contained in the original draft of section 19(a)?—A. None

all. ’
. Q. Your objections then are simply to the amendments that has been
Written in since the bill came to this committee?—A. Yes.

Q. Well, that clarifies that. In other words, you are prepared to have the
ation continue as we had it here during the war, which I understand is the
Sttuation that existed during the war where the legislation in the original bill
Vas adapted from the United Kingdom Act.—A. During wartime there was

Propriation as and when it became necessary. :
Ok deQ‘ Not in the order that applies to Patents?—A. No, but in the over-riding

f;

The CrarMaN: You will recall that you made that suggestion, Mr. Fleming.
Mr, Freming: Yes, I recall the suggestion. , R
o The Cramman: The suggestion was yours. Your suggestion was to repeal
thine of the clauses in the bill in the form in which it originally came before
dirs Committe, Under section 12, subsec‘tlon (¢), the minister has power now in
¢ct fashion to accomplish that objective.
o My, FLEM_ING: I think we all agree, Mr. Chairman, we do not want that
thatey to be given indirectly. There was the objection taken to section 12(c);
it g if t}lle were to be given that power it would be better for him to be given
Y.

v diree
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The CrAIRMAN: Yes; and the bill did give the power to do indirectly exactly
what the present amended section does.

By Mr. Fleming:

Q. I would like to ask Mr. Barrington several questions. Do you not think
that the power of imposing secrecy means virtually the power of compelling an
inventor to assign his invention to the government? It may be very hard for
some of us to see your line of distinction between the power to expropriate a
patent, or to force assignment, and the power to impose secrecy to which you
are objecting?>—A. Well, the power to expropriate stops research at a certain
time in the proceedings.

By Mr. Lesage:

Q. That is the point. You say the power to expropriate stops research?—A.
Stops further research by any other company or with that type of equipment.

Q. Don’t you think that if you have any really important invention it i
going to be worked in a sensible way and much better by the officials of the
Department of National Defence or by the National Research Counecil, with the
help of the inventor if necessary? Because, after all, I think it is reasonably
safe to assume that the Minister of National Defence will see that that is done
in the best interests of Canada and in the best interests of national defence.—
A. In that, sir, again, in order for that to succeed, for the government, the
Department, of National Defence, to carry on, you must have the assistance
of the inventor, he must co-operate.

L HQ. I did not mean, must; let us say he will be invited to co-operate—A.
e —

Q. Do you know of any companies, your own for instance, who have carried
on research work for war purposes?—A. No, not for war purposes; but research—
not all research—I will leave it as mostly research, you might say. What we
lean;ed during the war is being utilized now. Where is your secrecy going to
stop

Q. Where are you going to stop; that is what Mr. Fleming’s question t0
you really means—A. Any new invention, a good many new inventions may be
considered useful in the next year. Are you going to stop research in Canads
because of that? :

Q. Not if we admit it is for munitions or instruments of war.—A. It is for
the use of the country. When it comes to patents, the inventor can do one of
- two things; he may decide to take out a patent or just to keep it secret. ;

Q. It is up to him. If he is a good Canadian and thinks and believes it 18
an instrument which is related to instruments and munitions of war; if he is &
good Canadian citizen to do his best to work it out for the benefit of the Depart-
ment of National Defence conscientiously.—A. But there is a point there whi.ch
you must keep in mind, and it is this: where a thing is developed in a commercid
firm it is not secret. It is known to a great many people who by reason of thelr
association with the firm are connected with it. Everyone knows about it.
is discussed at staff meetings. It is discussed there and with others. Then yot
discover that it is something which should be kept secret. Well, it is already
known to so many people that you can hardly keep it seeret from them.

Q. No, of course not. But you must rely on their keeping it secret—
A. Right; again I say you must rely on your inventor.

Q. You have to rely on the inventor to keep it secret?—A. Yes. In othef
words, you have to rely on the inventor anyway.

Q. To keep it secret?—A. That is it. ! :

Q. And you can rely on his working on it if he is a good Canadian citize?:
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By Mr. Marquis:

Q. The point I want to stress is this. I think you said a few minutes ago
that the inventor should decide whether an invention should be kept secret or
not; but don’t you think that preventing war is just as important as making war?
—A. Quite.

Q. So that if you have to take the responsibility of deciding whether or not
an invention may be useful in wartime is it not the duty of the government
through the Minister of National Defence to decide which instruments or
munitions of war are important and whether or not they should be used in war,
and so on? If somebody could decide if something is to be used for war or not,
You might go on during the next twenty-five or fifty years and make public
many inventions with the result that all the countries in the world will have
knowledge of these inventions. Then if and when a war starts you would have
to spend a great deal of money and expend a great number of lives in order to
Yepair what has been let out in the meantime. I think it is very important,

r. Barrington, that the government should have the decision as to what and
What is not to become secret. At the same time let me say that I do not think

e government will hinder private inventors from developing their inventions.
L think we can safely leave it at that.—A. But you are using the term inventor
In the singular.
. Q. Will you speak a little louder, please—A. You are using the word inventor
In the singular. As I said a few moments ago, there are very few pieces of war
€quipment or of commercial equipment which deal with one invention only.

Q. Yes; but along that line do you think that one may rely upon the
Minister of National Defence to cooperate with the commissioner of patents to

ave due regard for the needs of industry and the safety of the state, to ensure
that only so much as should be kept secret is kept secret? We could not rely
On some foreign power doing that for us. If certain things were not kept secret
anyone could come here and take away any important inventions which might
Prove to be of benefit to countries which at some later time might be our enemies.
Pon whom can we rely better than the government as represented by the
Inister of National Defence and experts appointed by him for the purpose to
ecide which patents or parts of patents or inventions should be kept secret?
think that is the only point we have to deal with here.

Mr. Fraser: Mr. Chairman, I would like to ask Mr. Mitchell from what
Source section 19 (a) came?

Mr. MircueLL: It was originally taken from the British Act verbatim and
then adapted to our Canadian use here. :

By Mr. Fraser: ;
Q. Then I would like to ask Mr. Barrington if he does not think the Aect
88 it exists here in section 19 (a) would only apply to inventions from the
esearch council or Crown companies? The government could not really have
“ontrol gyver anything else, because as you said before it is up to the inventor
¢ feels it should be secret to ask for secrecy, and if he does not ask for
recy, he can have his lawyers apply for a patent in any other country in the
Qorld; and therefore it is really only the National Research Council and the
TOWn companies that the Act applies. Am I right?——A. That is right.
in Q. That is the only source from which the government could ask that these
' thventlons be kept secret?—A. Yes, because it is up to the inventor to make
€ decision. :
a Q. And there is no law that we have which can compel inventors to keep \
Secret? A, Right.
842779
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By Mr. Lesage:

Q. By the way, you said that an inventor would be free to dispose of his
inventions. Subsection (4) of section 19 (a) says—an inventor or a person
making an assignment, under this section—comes under the provisions of the
Official Secrets Act?—A. What did you say I said? g

Q. That even if the inventor assigns A. Oh, yes; but you were speaking
of an inventor. When it comes to the development of that invention there
probably is a big chance that a whole department of a commercial firm may know
about it.

Q. You mean, may have some interest in it?—A. Oh yes, or knowledge of it.
In most cases probably the whole staff have talked the development over.

Q. And then we would have to amend section 4?—A. It would apply to
patents anyway.

Q. I think if the intention was to require an assignment to the Minister of
National Defence on behalf of His Majesty, and so, we should have sanctions
to ensure such action being taken. May I draw the attention of the committee
to that?

The CuamRMAN: My answer to that would be this: what sanctions would |

you have in mind? I would suggest that what you have in mind is already
provided under the powers of expropriation. Well now, how much better would
the power of expropriation be than your present wording because under your
present wording, by action in the court, the minister could compel the transfer

Expropriation proceeding is also an action in the courts, so what better sanction -

could you have than this compulsory legislation.

Mr. Lusage: If the Minister of National Defence has to take action in the

court, the seeret will be divulged.

The Cuamrman: In your expropriation proceedings, the sanction you suggest
~would be subject to the same criticism.

Mr. Lesace: We could hold it in camera.

By the Chairman:

Q. I have a suggestion t6 make. Were you content with the bill as originally
referred to the committee?—A. I think we would have to study it a little closer
because it was the last bill as revised at which we looked.

Q. You made no objection until the committee started amending this section:
Now, I am asking you are you content with the section ‘as originally drafted?
—A. I did not see it. I think I saw the last one.

By Mr. Fleming:

Q. I understood Mr. Barrington indicated he was satisfied to have'the
provisions which were in effect during the war continued?—A. That first pill—
as I say, I have not had an opportunity of restudying this one. I did see !
and it sounded all right to me.

The CHAIRMAN: It occurred to me that Mr. Fraser has brought out a pp}nt
in that the bill, as originally referred to the committee, is copied from the Brit1®
legislation on the same s_ubject. It may be that we would be well advised tg
pass the section as originally drafted and forget about all of our proposé
amendments.

Mr. Fraser: May I ask another question on that point of Mr. Mitcheu’
Mr. Chairman? This section which was taken out of the British Act, was it P
there during the war or was it before the war?

Mr. MircueLL: Before the war.

Mr. Fraser: Do you know what year?

Mr. MrrcuerL: I cannot tell you exactly the year, but I can find that out:
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Mr. Fraser: Does it refer to a time Wheh, perhaps, Britain was at war?
Was there any mention of that?

Mr. MrircaenL: I think it was subsequent to the first war, but I am not sure.

Mr. Fraser: What I am trying to get at is whether this Act was put in just
in order to cover inventions or patents during war years or whether it was for
peace time?

Mr. MircaeLL: I think it was for peace time. I do not think it is restricted
to any particular period.

Mr. FLeming: It is permanent legislation, as I understand it.
Mr. MircHELL: Yes, it is permanent legislation. It is in force.

Mr. FreminGg: There is a factor there, I think, of which we have to take
account. I should like to put this before Mr. Barrington clearly. I think we all
appreciate the fact that preparation for war from now on will be a different
matter from what it has been. From now on the nation that is going to be strongly
Prepared for war will be the nation which has carried on research and invention
faster and further than any other nation. Now, is there any change in our
approach to legislation of this kind? I have indicated in a previous meeting, Mr.

hairman, my own view of this matter would be qualified to some extent by the
attitude of our own Department of National Defence. If they are not going to
ave the means put at their disposal for carrying on research far more seriously
than has been done in the past, I would be rather reluctant to see power put in the
ands of the minister which might prevent that research being carried on by
Private individuals in the country. On the other hand, if the Department of
ational Defence is going to be given the means to measure up to this new
Tesponsibilty and will push research faster and further than ever before, then
‘th_lnk we will have to take account of the necessity of giving the Minister of
ational Defence the necessary powers for that purpose.

Would Mr. Barrington care to comment on that, because he was not present
at the meeting when this was discussed with the witnesses from the Department,
of National Defence?

The WrrNess: I very much approve having the Department of National
Defence carry on a very aggressive campaign of research. I think in that regard

€ department could well follow what has been done by the United States
my and Navy Industrial College, where they have taken industry right into
“amp and are watching developments in all lines of endeavour. They are keeping
‘M very close touch with it, whether it is research in plastics, metals, motor
ve Icles, ete. The United States department is very aggressively following every
e of commercial research.

By Mr. Fleming: ;

Q. Just what do you mean by, “taking industry into camp”? You do not
¢ €an compulsory power?—A. No, what I mean is not keeping apart from indus-
'Y, but knowing what industry is doing. '
th Q. Is industry always willing to disclose to the United States army what

€Y &re doing? Some of these inventions would have civilian uses as well as
Iimht‘al“y?—A. In regard to the one industry of which I know, which is the metal
ndustr}’, I would say yes, that there has been a very open discloseure of
“Velopments.

d Hon. Mr. Gisson: Is the difference in the United States the fact that they
t}? ot expropriate the patent, but they do provide for its being kept secret for
€ Purpose of national security ?

The Wirngss: I do not know, sir.
8427793
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Mr. IrviNe: I was wondering whether the witness was afraid we would
hear him. We are sitting here straining every nerve trying to hear him and he is
whispering into the ear of someone else in the corner.

The Witness: I am very sorry, sir.

Mr. Irvine: So am I, I tried to get you to speak up.

By Mr. Fleming:

Q. There is one other point which is the one we touched upon earlier. I do
not know whether we can come any closer to meeting the view of Mr. Barrington
by applying ingenuity to this matter of a definition. The committee is faced
with the very great difficulty of defining “munitions and instruments of war?”,
in such a way that we will, at least try, to exclude civilian uses or development
for civilian purposes. Now, can Mr. Barrington help us on that? I think we
all appreciate the difficulty and the breadth the definition is going to have and
the extent of the powers the minister would have under such legislation as this?—
industry, I would say yes, that there has been a very open disclosure of
“munitions of war” was such that it meant what that very word says, ib
might be possible to make a definition such as confined it actually to weapons.
On the other hand, I feel that with the modern warfare of to-day, that includes
some of the most important parts of warfare. ;

If it just referred to weapons, someone might devise a new landing barge
which is not a weapon. It might be used on a canal or something of that sort.
I think it would be very difficult to try and define where ordinary commercial
produets stop and weapons of war start or a piece of equipment useful in war
starts.

Q. We had quite a discussion in the last meeting with regard to the sugges-
tion we use the definition of munitions of war in the Official Secrets Act, which
is very broad?—A. Oh, yes, it covers everything.

Q. It could include a multitude of things having a more potential civilian
use than military?—A. From boots and shoes to buttons.

Q. Yes, it might be buttons or anything else; that was an example 1 use_d
the last time, buttons. We have a rather restricted definition proposed this
morning. Do you think this definition helps us at all in meeting your objections
“the inventor of any invention of or improvement in munitions of war——"; the
bill does not have any definition of “munitions of war”. If a dispute arosé
between the Minister of National Defence and the applicant for a patent as t0
whether his invention or improvement is a munition of war, it might get to.the
courts?—A. Yes, and you have a precedent for that in that there was a munition$
and supply department which would separate munitions from supply. .

Q. I am just wondering if this does not meet the substance of your objection®
the fact that we do not propose to say, as yet, in the bill that it is what seem®
to the commissioner of patents or the Minister of National Defence to be a2
invention of or improvement in munitions of war or instruments of war; it is n0
given to him to make a definition. The bill does not define it and if a questio?
or dispute arose between the parties as to whether an invention was really #
munition of war it would have to go to the courts, T take it, before e,xproprisfcl‘?n
could take place. I think, in the meantime, the secrecy provisions would be .lﬁ
effect. I am exposing my mind to you so that if there is some answer, you W "
have an opportunity of giving it, Mr. Barrington. I find it a little diﬁic}’]
to follow your reasoning when you make your objections to the expropriati®
provision and, at the same time, you indicate that your objection to the s{ecrec
provisions does not go very far. If you are prepared to admit the necessity,
secrecy, I can see that the language of the original bill or even the Americ?
law as it stands to-day, suspicious use could be made through the Patent
of that power to impose secrecy. You could put the iron curtain down ©

o this :
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invention and, at the same time, refrain from expropriating. If the minister
wanted to use that. power improperly, could he not, in effect, nullify the value
of that invention to the inventor?

Hon. Mr. Gisson: Except that he could go on working at it.

The CuarMAN: Gentlemen, the British have an Act which was passed in
beace time. We have no reason for assuming that it is not working satisfactorily
and therefore we must presume it is. Had we not better go back to the bill in
the original form as we received it from the House and pass the section as it is
In the bill? Fig s

Mr. JaeNicke: Mr. Chairman, what bothers me about the brief of the
Canadian Manufacturers’ Association and of the Patent . Institute is the
Suggestion that what we are trying to pass is an absurdity. I do not think it is,
but do you not think we should get the opinion of the Rt. Hon. Mr. Howe, the
Minister of Munitions and Supply? I think he handled most of these patents
during the war and I should like to get his opinion on the matter.

_ The Cuamman: The bill, in its present form, simply carries on into peace
time the procedure which was followed during the war. As I understand the
Witness, industry is not seriously opposed to that.

Mr. Irvine: I would like to have someone who would demonstrate the
lecessity for secrecy, in the first place. Secondly, I should like to have someone
Say what relationship a secret patent act in Canada might have or what effect
1t might have on the United Nations peace policies in the future. Then, I should
like to know whether it is possible to keep anything secret at all and whether
1t is a wise policy for any government to follow in these days?

The CramMan: Mr. Robinson, you are the next witness.

Mr. Christopher Robinson, Vice-President, Patent Institute of Canada,
Tecalled : :

The Wirxess: Mr. Chairman, the comments by the Patent Institute of

Canada do not relate to the subsection which so far has been under discussion.

ese comments relate to the later subsections of the proposed section 19A

- Which deal with or centemplate the granting of secret patents. The patent

stitute has prepared a memorandum on the subject which I propose to read.

By the Chairman: ,
. Q. Before you continue, if the bill is passed by this committee in the form
N which it came to the committee, have you any objections?—A. Yes, sir, on
the Secret patent. e g
I Q. You still have objections?—A. Yes, sir, and it is with those objections
Wanted, if I might, to deal. .
. A patent on an invention is merely a right tosprevent others from making,
USing o selling the invention without the patentee’s permission. A secret right
Of this kind seems an absurdity. The very term “patent” is an abreviation of
the term “Letters Patent”, i.e. an open or public document in which the Sovereign
sPecifies the exclusive right which is granted, so that everyone may know what
€Y are prohibited from doing. “Secret Letters Patent” is a?cordlngly a
c-ont.radivction in terms. How, in fairness, can a man be made to Incur a legal
al Uity for doing something which he had no way of knowing he was not
lowed to do? Yet a secret patent would impose just this liability. If some
Anufactyrer made, independently, an invention which happened to be already
DVered by a secret patent, but had commercial as well as wartime utility, and
dam”EEeded to develop it commercially, he would find himself liable to pay
Mages‘ for infringing a monopoly of the existence of which he hadino means
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So far as concerns an invention which is to be kept secret in the interests
of national security, the Crown’s principal concern with the patent law is that
no subsequent independent inventor of the same invention should be able to
obtain a patent which would enable him to claim compensation from the Crown
for its use. In the United Kingdom, from the law of which subsections 5-14 of
proposed section 19A are largely taken, the grant of a patent to the Crown may
be necessary for this purpose. In Canada, however, an application filed in the
Patent Office by the Crown achieves the purpose just as effectively as a patent
granted on that application. If an independent inventor were later to file an
application for the same invention, a conflict would be declared between the two
applications, and the later application would be refused if the independent
inventor could not show that he made the .invention before the inventor named
in the Crown’s application.

It is to be noted that in the United States, where patents are granted to the
first inventor, as in Canada, rather than to the first applicant, as in the United
Kingdom, there is no provision for secret patents. The United States law provides
simply for withholding the grant and consequent publication of a patent on an
invention which is to be kept secret in the interest of national security.

The whole subject of secret applications was thoroughly canvassed in 1942
by a strong interdepartmental committee under the chairmanship of the Under
Secretary of State and including representatives from the National Research
Council, the Patent Office, the Departments of Justice, Munitions and Supply,
External Affairs and the Secretary of State, and also counsel familiar with patent
matters. This committee at that time settled on a provision in the terms shown
on the attached sheet. The Patent Institute of Canada is of opinion that such
a provision would give the Crown all the necessary protection against spurious
claims by later inventors, and suggests that its substitution for section 19A as
now proposed in the bill should be seriously considered by the committee.

Now, the proposal on the attached sheet amounts, in effect, to this, that a
minister of the Crown may tell the commissioner that the rights to an inven-
tion disclosed in a patent application have been assigned to the Crown and
that that application should be kept secret. Then, that application should be s@
kept and inspected only at the direction of the minister. Furthermore, that the
secrecy order might be, at some subsequent time, removed. When it is; the patent
and the application should be dealt with, rather, the application for a patent
should be dealt with in the normal way, but that the term for which the patgnt
is granted should be the usual term of seventeen years less the time during which
it has been kept secret. Otherwise, you might have a situation where an applica-
tion has been kept secret in the Patent Office for ten or fifteen years, then the
patent issued for another seventeen years, which would unduly extend the
monopoly.

Finally, there is a provision for sanction for disclosure in breach of the
undertaking given to the minister.

By Mr. Lesage: ° .
Q. In your proposed draft, it must be a voluntary assignment?—A. Yes.
Q. It cannot be compulsory?—A. No, sir.
Q. In the United States it could be compulsory?
pulsory assignment provision in the United States.
Q. The United States provision reads, '
Whenever the publication or disclosure of an invention by the
granting of a patent might, in the opinion of the commissioner of patent®
be detrimental to the public safety or defence he may order that
invention be kept secret and withhold the grant of a patent— I
I think that is compulsion?>—A. I am sorry, sir, I misunderstood you: ~
thought you were speaking of the assignment. There is no provision for co™
pulsory assignment.

A. No, there is no co®”




BANKING AND COMMERCE ' 175

By the Chairman:

Q. There is provision for compulsory seerecy?—A. There is nothing com-
pelling the United States man to disclose to the government at all. It is only
if he does file an application that such a provision takes effect. The trouble
with the American provision, it is the same sort of difficulty as Mr. Barrington
was mentioning, there is no way of compelling the inventor to disclose to the
government.

Hon. Mr. GiBsox: How could you compel him to disclose?

The Wrrness: That is the difficulty; therefore, even a provision such as
they have in the United States ordering any application to be kept secret, does
not really do what is necessary. Nothing can go the whole way and make an
Inventor disclose. All the United States provision provides for-is that any appli-
cation can be ordered to be kept secret. Then, if a patent is subsequently
granted they say ‘the inventor may set up a claim in the United States Court
- of Claims against the government for its use before the application was granted.

owever, there is nothing about a compulsory assignment to the United States
government. '

By Mr. Lesage:

Q. But it is compulsory for the inventor to keep it secret?—A. If he filed

an application.
~ Q. Of course, yes?—A. The difficulty is there is still nothing to compel
him to file an application.

Q. The eommissioner of patents in the United States must know about it’
and it is the same here.—A. There is nothing to compel the inventor to file an
application at all in the United States. Perhaps I have not made my point
clear, sir. If a man makes an invention, the question of whether or not he files
and application is one for his decision only. In the United States the legislation
Provides, if he has filed an application, then that application can be ordered
0 be kept secret. There is nothing compelling him to file an application at all.

¢ could file an application anywhere, in Canada or anywhere else. :

Q. He will be compelled to keep his secret where it is a matter of national
defence or security, but you do not state that here?—A. But only if he has filed
an application. .

Q. Yes, but in your draft you do not state that. You give too much power
to any minister of the Crown?—A. No, sir, because it is only when the invention

a8 been disclosed and the pending application has been assigned to the Crown.

By the Chairman:

Q. In theory, you fear some unsatisfactory results would flow from what
the government now proposes to do, but up to date it is only a theory. Have
You any complaints from the United Kingdom that their legislation worked out
- uhsatisfactofily or that any dire results flowed as a result of the legislatlon?_—A.
0, sir, I do not know anything about it except this, I can say, in the United
Klngdom, because of the fundamental difference in their patent law from ours,
may well be necessary to actually grant a patent on some application. In
this country, in our view, there is no necessity to grant a patent at all. All the

Totection the Crown needs can be obtained from a pending application.

Hon. Mr, Gssox: Only if it is assigned to the Crown.

I The Wirngss: The United Kingdom only gives the assignment to the Crown.
in other words, the difference between the United Kingdom Act and what the
- BStitute proposes here is simply this, that in the United Kingdom they actually
ANt g patent on the secret application. Our suggestion is that having regard
the fundamental difference in the law of this country and the law of the
Nted Kingdom there is no necessity to grant a patent on a secret application.
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It is quite enough that there should be a secret application pending in the
Patent Office. .

By Mr. Lesage:

Q. As in the United States?—A. Yes.

Q. But in the United States, the commissioner of patents may compel the
inventor to keep it a secret?—A. We think that is an unwise provision for the
same sort of reason as Mr. Barrington advanced. It will discourage these
people from filing applications.

By the Chairman:

- Q. Are we too much interested in theory? We have the actual practice
in Britain to turn to, so are we much interested in the theoretical objections
if this bill is actually working there? The Englishmen are no different from
Canadians—A. They have a completely different patent law, sir.

Q. I understand that, but I do not see any force in your argument, that
the difference in the Patent Act could have any results at all. What harmful
results would follow?

Mr. Irvine: We have not sufficient information as to how the British
Patent Act is working to warrant us coming to any conclusion.

By the Chairman:

Q. If it is working very unsatisfactorily, certainly the patent institute
would know about it?—A. Not necessarily.

By Mr. Lasage:

Q. These suggestions were made in 1942, were they?—A. Yes, sir.

Q. They were not accepted at that time?—A. No legislation was passed
based on them at the time.

Q. Orders in council were?—A. No, there' were no orders in council passed
as a result of these recommendations. This was a consideration of possible
amendments to the statute. i

Q. Your suggestions were not accepted?—A. These were not suggestions
made by the institute. No legislation was based on these suggestions.
probably was not necessary during the war because there was the power t0
keep the application secret. There was a question as to what should be doné
in peace time when the War Measures Act powers expired.

Perhaps, with your permission, I might try to make my point a little
lclearer as to' the difference between the United Kingdom and the Canadian
aw.

By the Chairman.:

Q. T know the difference between the Canadian and the United Kingdom
law in regard to the right to a patent. I take it your argument is, on accoul
of that difference, we are going to encounter difficulty here if we copy th¢
British legislation in regard to instruments of war, but I do not see any force
to the argument?—A. It is partly that and partly because of the differenc€
in the Canadian law. In our submission, the granting of a patent on a secrel
application is quite unnecessary to protect the Crown. The Crown gets 2
the protection it needs by the secret application without granting any patent-

By Mr. Fleming:

Q. You do not want to see a patent ever kept seeret?—A. The only ki_n»d
of a patent should be Letters Patent, open, that is what a patent is. We quit¢
agree that there must be cases in which inventions have been developed
the Crown which should be kept seeret. We quite agree the Crown should have
a record in a public office, namely, the Patent Office, so as to prevent spuriot®
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claims by subsequent inventors which might enable the inventors to get a
patent and set up a claim to compensation against the Crown.. We feel that
object can be completely achieved by having a secret application in the office
and not granting the secret patent.

Q. Let us turn away, for the moment, from the rights of the inventor
and the Department of National Defence, to the rights of a third party. Can
you see any prejudice resulting to third parties from the issuance of a patent
that is kept secret as distinguished from simply letting the application stand
as @ secret in the Patent Office?—A. That was the point, sir, which we tried
to bring out at the end of the first paragraph of our submission. The only
difference between the patent and the application is that the patent gives a
monopoly and the application does not. Therefore, if you are going to grant
2 patent you must be granting it for the purpose of giving that monopoly.

his monopoly can only be used against some innocent third party who happens
to think of the same idea and starts to develop it commercially. He would
thgn find himself liable in damages for infringement of a patent he never knew
existed.

By Mr. Timmins: ;

Q. At the suit of whom would he be liable for damages?—A. At the suit
of the patent owner, presumably the Crown.

Q. That is not likely to happen?—A. If it is not likely to happen, why
grant the patent?

Q. Does it not bring some finality to the matter?—A. No, sir, that is our
Point. The Crown can get all the protection it needs against spurious claims
¥ other inventors by keeping the application secret in the Patent Office.

The CuamrmaNn: No legislation is perfect. Are you content with the bill
a8 originally referred to the committee?

Mr. Freming: I am not content with the last subsection.

Mr. Lesage: I think we had better work on the reprint after all the work
We have done. -

Mr. Fueming: I would not want to see anything resembling subsection
(13) of 19A in our report to the House. :

The Wirness: If the members of the committee feel that the objections
of secret patents, I wonder whether any possible difficulty the granting of
of the patent institute are far fetched and there is no harm in the granting
Seeret patents may cause could be overcome by the insertion of an additional
Subsection in the bill which would free from any elaim for infringement of any
Secret patent a man who did not know the patent existed. T would suggest a
“lause something along these lines:

No claim for infringement of any patent for invention in relation
to which a certificate has been given by the Minister of National Defence
as aforesaid shall be maintained against any person unless it is estab-
lished that, at the date of the commencement of the alleged infringe-
ment, such person knew of such invention or patent or that at such
date the Minister of National Defence had waived the benefit of this
section with respect to the said invention.

Hon. Mr. Gisson: What is the case law on that? TIs it not required that
Person who has infringed a patent must do so knowingly before he is liable
" substantial damages?

- The Wirngss: No, sir, because all patents are public.

0

_ By Mr. Lesage: 5
no Q. How could a tribunal condemn-a man to pay damages if there was

’infr?lens rea?—A. They can. An innocent infringement is just as much an
, . :

gement, as one with knowledge.
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Hon. Mr. Gisson: There have been no secret patents, but the common law
is good enough to take care of that.

The Wirness: My suggestion is an additional subsection such as this
would overcome any difficulty we fear if the committee feels secret patents
should be granted. :

By Mr. Lesage:

Q. Would you just read that again?—A. “No claim for infringement of
any patent for invention in relation to which a certificate has been given by
the Minister of National Defence as aforesaid shall be maintained against any y
person unless it is established that at the date of the commencement of the '
alleged infringement such person knew of such invention or patent or that at !
such date the Minister of National Defence had waived the benefit of this |
section.” Perhaps the committee will remember there is a provision which
allows the minister to waive the benefit of the section.

By Mr. Jaenicke: \
Q. An action for infringement can only be started after the patent has
been granted?—A. Yes.

By Mr. Lesage: ‘
Q. “At the commencement of the alleged infringement—" Suppose he
commences without any mens rea, then he knows about it and continues, what
then?—A. That is a possible difficulty. There are difficulties in legislating for
it because a man might start out innocently and for the purpose of starting
he may have invested considerable capital. If, after he knew the patent
existed, he insisted on continuing, it would be an indication of bad faith, but
would you say as soon as he found out the patent existed he should serap
his $10,000 worth of equipment?
Hon. Mr. Gisson: Yes, if it is a secret patent.

The Wirxmss: —and render a man liable for infringing a patent he had
no means of knowing existed; it does not seem right.

By the Chairman:

Q. You think he should be compensated for his investment?—A. NO;
simply permitted to go on as if there were not a patent.

Mr. Freming: It is now one o’clock and T presume we will be rising, bub
I was going to make a suggestion which T hope will help us. We have h#&
some formidable objections here this morning, and I am wondering if it wou
help if Mr. Barrington conferred with Brigadier Morrison before our D€
meeting. Presumably we are going to do something about this secrecy pro-
vision, certainly in the new draft, so that having Brigadier Morrison repfe(i
senting the Department of National Defence meet with these gentlemen, woul
likely assist us. Major Ready is here now, and such a meeting might enable
us to get a little closer to some common ground on this problem.

The CuamrMAN: I would ask these men to confer. I would suggest that
we meet at four o’clock. The pressure of time is becoming very serious ins0
as this committee is concerned. We have referred to us a bill on expor”
import permits and we have been asked to clear this patent bill, if it is huma{ﬂ:V
nossible, today. I am quite willing to meet this afternoon and this even®
if the members of the committee are prepared to do so.. Our problem 1%
difficult, one, but, obviously, we must make a decision on it. I do not 566
there is much to be gained by postponing the decision much longer. We haYll
heard the representatives of all the parties who aré interested and we Wln
just 