Canadian
Studies

Grant
Programs

Canadian Constitutionalism and the
Confederation Debates: A View from America

John Rohr
Virginia Polytechnic Institute, Blacksburg

Canadian Embassy/Ambassade du Canada
Washington, D.C.
1997






S5 0226

This manuscript is a product of the Canadian Studies Research Grant Program. The program
promotes research in the social sciences, journalism, business, trade, environment, and law
with a unique relevance to Canada, or in the context of the bilateral or North American

relationship; and the social, cultural, political, and economic issues that impact on these
relationships in the 1990s.

Research grants are designed to assist individual American scholars, a group of scholars,
and/or scholars working with a cooperating Canadian institution, in writing an article-length
manuscript of publishable quality that contributes to the development of Canadian Studies in
the United States and reporting their findings in scholarly publications.

According to the terms and conditions of the grant, the rights of the manuscript remain the

exclusive property of the researcher. Copies of the manuscript are provided to the Embassy
and the Department of Foreign Affairs and International Trade.






CANADIAN CONSTITUTIONALISM AND THE CONFEDERATION DEBATES:
A VIEW FROM AMERICA

John A. Rohr
Center for Public Administration and Policy
Virginia Polytechnic Institute
ABSTRACT

Following Hannah Arendt’s insights on the normative character of founding periods, this
article examines the Confederation Debates of 1865 for whatever light they might shed
upon contemporary constitutional quarrels in Canada. The article has three main sections.
The first analyzes the differences between the constitutional arguments of 1865 and those
one hears today. The second emphasizes the similarities between the same sets of
arguments and the third examines the role played by the image of the United States in the
Confederation Debates. Salient themes include the central role of public administration in
Canadian constitutionalism, the distribution of powers in Canadian federalism, and the
understanding of popular consent as of 1865. Particular emphasis is placed upon the
crucial and somewhat puzzling role played by the supporters of Confederation from Quebec
and upon the similarities between the opponents of Confederation and the American Anti-
Federalists of 1787-88.
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The purpose of this article is to examine the Confederation Debates of 1865 in the
hope of illuminating some dark corners of the exhausting constitutional quarrels that have
dominated Canadian politics for the past two decades. By the “Confederation Debates of
1865,” I mean the debates of the 8th Provincial Parliament of Canada which were held
during February and March of 1865 in the City of Quebec. These debates focused on a set
of resolutions adopted by delegates from Canada (Upper and Lower,) Nova Scotia, New
Brunswick, Prince Edward Island, and Newfoundland at a Conference also held in Quebec
City during the previous October. These resolutions led eventually to the British North
America (BNA) Act of 1867.

The reader might wonder why I turn--of all places--to the Confederation Debates
for enlightenment on a contemporary Canadian crisis. The plot thickens when I reveal that
I am not a Canadian but an American and that after reading all one thousand thirty-two
pages of the debates, I harbor a profound suspicion that [ belong to a very exclusive club
of North American academic eccentrics. To satisfy the reader’s curiosity, I should
mention that my two most recent books have analyzed contemporary problems in terms of
certain themes I discovered in the founding periods of the United States for one book and
of the Fifth French Republic for the other.! Following the lead of Hannah Arendt, I
believe that for many western nations founding periods are normative and that those who
study such periods often discover events, arguments and principles that illuminate a
nation’s subsequent development.’

To apply this idea to Canada presents a problem I did not encounter in studying the
United States or the Fifth Republic. Despite the importance of the Declaration of
Independence in American history, it is the drafting of the Constitution of the United States
in 1787 and the subsequent debates over its ratification that define the founding of the
present American Republic. Although the origins of France itself trail off into some dim
and distant past, there can be no doubt that the Fifth Republic was founded in 1958. In

studying the founding of the present regimes in France and the United States, I knew at



once where to turn. With Canada, it was not as simple. The Proclamation Act, the
Quebec Act, and the Act of Union present worthy challenges to Confederation as the
founding period of Canada and, even if these challengers are ultimately exposed as
impostors, the Confederation Period itself harbors enough important events--most notably,
the crucial meeting in Quebec City in October, 1864--to make the Confederation Debates
something less than the sole contender for serious study of Canada’s founding.’ Despite
these methodological problems, I shall focus exclusively on the Confederation Debates of
1865.* Ido so because no other event from the Confederation Period has records as
complete as these and, more importantly, because these records reveal a sustained level of
serious--and at times profound--public argument which, I believe, is sans pareil in
Canadian constitutional history.

This article has three substantive sections. The first touches briefly upon the most
salient differences between the constitutional arguments of 1865 and those one hears today.
The second examines more fully the similarities between then and now in three specific
areas: the distribution of powers in Canadian federalism, the need for popular consent to
constitutional change, and the central role of public administration. * Section three
considers how the Confederation fathers looked upon the United States. The paper
concludes with some brief unsolicited advice for my neighbors to the north which I hope

they will see as prudent counsel rather than meddlesome preaching.

Then and Now: the Differences
In view of the enormously important constitutional questions raised by the
aboriginal peoples in Canada today, it is startling to discover that they are hardly ever
mentioned throughout the long debates of 1865. Although the text of the resolutions before
Parliament referred explicitly to “Indians and Lands reserved for Indians,” the fathers of
Confederation never got around to discussing seriously either this provision or the Indians

themselves. The very few references to them are either indirect as when H.L. Langevin



reads from a text on the Northwest Territory which mentions in passing some commercial
dealings between white settlers and Indians or merely implied as when A. Mackenzie
speaks of “that vast western country where there is hardly a white man living today.”®
When one considers the profound constitutional implications of the recent
recommendations of the Royal Commission on Aboriginal Peoples, the problematic status
of these peoples residing in Quebec if that province should become a separate nation, or the
pivotal role played by Elijah Harper and his aboriginal followers in bringing about the
tragic defeat of the Meech Lake Accords, the total irrelevance of the aboriginal peoples to
the Confederation Debates is remarkable indeed. ’

Also missing in action during the Confederation Debates was the Supreme Court of
Canada, one of the most important actors in the contemporary crisis.® Indeed, pending
litigation challenging the constitutionality of Quebec’s right to secede from the
Confederation threatens to thrust the Supreme Court to the front and center of the most
explosive issue of all.  The resolutions debated in 1865 conferred upon the “General
[i.e., the federal] Parliament” the authority to establish “a General Court of Appeal for the
Federated Provinces”--a power Parliament did not exercise until 1875.° This leisurely
approach seems to reflect the priorities of the early governments under Confederation and,
aside from the status of the civil law in Quebec, the indifference of the Confederation
fathers themselves to judicial questions in general. This indifference presents a marked
contrast to their counterparts in 1787 America and 1958 France who devoted considerable
energy to such questions as the jurisdictional problems of American federalism and the
relationship of the innovative Conseil Constitutionnel to the well established jurisdictions of

the Conseil d’Etat and the Cour de Cassation.'* Aside from a few brief and superficial

references to a “Supreme Federal Court” or to judicial review as practiced in the United
States, the Canadian parliamentarians of 1865 showed little interest in judicial power in
general and hardly any at all in the proposed “General Court.” ' This is probably best

explained by the extremely high value they placed upon “responsible government” and the



painful struggle to bring it about. They preferred to save their energies for debates on the
relative merits of federal and legislative unions in achieving truly responsible government,
a topic on which they proved themselves indefatigable. |

The absence of serious discussion about aboriginal peoples and the Supreme Court
in 1865 provides examples of differences between “then and now” based on factors that
were not important ‘“then,” but are important “now.” Let us reverse field and consider
two questions that were of great significance in 1865 but are no longer so today: monarchy
and religion.

One of the most curious aspects of contemporary Canadian culture is the almost
obsessive concern (outside Quebec) with national identity. It is curious because all the
hand-wringing over what it means to be Canadian goes on while studies and polls
consistently reveal a solid consensus both within Canada and elsewhere that it is a fine
place to live, perhaps the best in the entire world. The Confederation fathers had no such
problem. The overwhelming majority of them frequently went out of their way to celebrate
their pride in being loyal subjects of the Queen, gratefully basking in the shared glory of the
British Empire. A few examples will capture the spirit of their commitment to monarchy
and empire. Richard Cartwright affirmed his delight in being “the subject of an hereditary
monarch, who dare not enter the hut of the poorest peasant without leave had and
obtained.”'? Not to be outdone, Antoine Harwood pitied the poor Americans whose
executive “is no more than the fortunate chief of a party” and therefore “he can never be
regarded as the father of his people.” For the happy Canadians, however, “as the
sovereign is permanent ("the King is dead, God save the King,”) we have at all times in
him a father, whose interests and whose inclination it is to extend his protection over the
cottage of the poor and over the palace of the rich, and to dispense equal justice to both.”
The editor of the debates notes that this statement was followed with “Cheers.”" Voicing
more sober sentiments, George-Etienne Cartier credited the British monarchy with

delivering Canadians from the “‘absence of some respectable executive element,” which



bedeviled the United States whose system of government “could not present an executive
head who would command respect.” Under the Confederation to which Cartier looked
forward, the Queen’s ministers “might be abused and assailed,” but such abuse would
never reach the Sovereign and, consequently, Canadian institutions would enjoy a prestige
unknown in the United States.'* In contrast to Cartier’s sophisticated political science,
John Rose flatly asserted the difference between Canadians and Americans to be quite
simply that the “genius and instincts of our people are monarchical and conservative--theirs
levelling and democratic.”"’

Religion presents an interesting contrast between then and now when one ponders
the profoundly secular character of contemporary Quebec society--both separatist and
federalist--against the background of the 1860s. In making the comparison, one cannot
help asking, “Whatever happened to the Catholic Church?” The short answer can probably
be traced back over several decades of unwise alliances on the part of the Catholic clergy
with political leaders who were less than models of progressive thinking. Whatever the
reason, the contrast is stark.

Religion was a major factor in the Confederation Debates. Today one speaks of
the need for some sort of protection for the language, law, and culture of Quebecers, but in
1865 precious little was said about “culture.” Religion, language, and law were always
mentioned in the same breath and together formed the great threefold object of concern for
the French surnamed delegates from Lower Canada regardless of whether they supported
confederation or opposed it.'® These delegates were primarily concerned about a provision
in the Quebec resolutions giving the federal government control over “marriage and
divorce.” Catholic Confederationists like H.L. Langevin assured their coreligionists that
there was no need for concern, but for Félix Geoffrion, an opponent of confederation,
this clause presented a question of conscience. Reminding the Legislative Assembly that
Sir Etienne Pascal Taché, a staunch confederationist, had stated before the Legislative

Council (the upper house of the unified Province of Canada) just a few months earlier



during a debate on divorce that such an action is “antichristian and antinational” and that
“death alone can dissolve marriage,” Geoffrion wondered how it could be that, if a
Catholic legislator is “in conscience bound” to vote against divorce, that same legislator can
“vote for a resolution purporting to vest in the Federal Legislature the power of legislating
on the subject.”"’

No less troubling was the possibility that federal control over marriage would
empower the central government to require civil ceremonies for Catholics planning to marry
and that failure to conform would render their offspring illegitimate in the eyes of the law.'®
This argument was pressed with sufficient vigor as to result in the final version of the
BNA Act including a new provision, not found in the Quebec resolutions, which reserved
to the provinces the sole power over the “solemnization of marriage.”

Today, the hot-button issue for the minority in Quebec focuses on the language
rights of anglophones, but, in 1865, the religious rights of the Protestant minority took
center stage. To be sure, then as now, the school issue was salient; but, at a more
fundamental level, the divisive question of religious freedom itself arose, with Protestants
accusing Catholics of being intolerant zealots bent upon destroying all religions but their
own and Catholics responding in kind that their accusers were narrow-minded mendacious
bigots. It was not a pretty scene. Christian charity was the big loser."?

The Catholic cause was acutely embarrassed by the untimely appearance just the
previous year of Pope Pius IX’s Syllabus of Errors.?°  His Holiness took a dim view of
the dominant liberal sentiments of the day, much to the delight of those willing to see
threats to Protestant freedom in Catholic Quebec.?'  The efforts of Catholics to recall the
liberal, tolerant attitudes of the Quebec bishops were met with the counterargument that
the papal Syllabus signaled a dramatic new departure for Catholicism throughout the world
and that henceforth “honorable gentlemen of the Roman Catholic persuasion” would have
to say “either that they have no confidence in what the head of their Church says, or that

they have confidence in it, and will act accordingly.”?? Refusing to be pinioned on the



horns of this dilemma, the Catholic spokesmen continued to point to the good sense of their
bishops and Quebec’s history of religious tolerance.

What are we to make of these bygone debates on monarchy and religion? Are they
mere museum pieces to flatter the wisdom of our more enlightened times, reminding us of
what marvelous progress we have made in our democratic and secular ways? I do not
think so. I believe participants in today’s constitutional debates can learn from these old
debates as well as about them.

Federalists might ask themselves if the diminished role of the monarchy, once a
source of such intense pride for Canadians, has contributed to the chronic Canadian
puzzlement over their national identity. Does it help to explain why a serious but whimsical
author hit upon “The Unbearable Lightness of Being Canadian” as a perceptive subtitle for
his thoughtful book?** Can this “unbearable lightness” be traced to a failure to find a
suitably democratic commitment to fill the void created by the virtually total irrelevance of
the monarchy today? More importantly, does it offer separatists an easy target for appeals
to Quebecers looking for a deeper sense of national identity?

Have Quebec separatists made a bad bargain in exchanging yesterday’s religion for

today’s culture as the travelling companion of language and law along the road to

separation? Religion, in the sociological sense of the term, is always part of culture, but a
culture that loses its religion may lose its soul as well. It is, of course, too late in the day
for Quebec separatists or anyone else in the western world to rekindle the religious
passions of the last century. Yesterday’s vibrant, militant religious fervor has split off in
many directions. Today it can be found at the heights of fashionable ecumenical dialogue,
in the depths of cranky fundamentalism or in free fall toward the religious indifference of
the poet’s “decent, godless people.” Quebec separatists might be well advised to find a
place in their ranks for that most attractive aspect of contemporary Christianity, namely its

tendency to soften the hard edges of ethnic politics.**



Then and Now: The Similarities

Canadian Federalism and the Distribution of Powers

In the months preceding the Quebec Referendum of October, 1995, considerable
attention was lavished upon the precise wording of the text that would be submitted to the
people. At first, the debate focused on the speculative question of what it would be and,
once this was known, what it should have been.” Federalists argued that their opponents
had deliberately muddied the waters, misleading Quebecers into thinking that they could
live in a sovereign Quebec that somehow remained part of Canada. The federalist strategy
was to reduce the question to a stark dichotomy: either you are in or you are out--a
formulation separatists wisely ignored. Both sides invoked such powerful symbols as
Canadian passports and currency to support their respective positions. Post-election
analysis revealed that substantial numbers of “yes” voters thought that a sovereign Quebec
would in some way or other remain part of Canada, despite the scoldings they received
from stern federalists for being so illogical.

Although no end to the crisis is in sight, I cannot help thinking that when the end
comes, it will appear--much to the chagrin of ideologues of all stripes--in some hopelessly
illogical compromise, whose sole merit will be that it works. If so, the Confederation
Debates on Canadian federalism offer an illuminating precedent. Perhaps Justice Holmes
had it right when he said that a page of history is worth a volume of logic.

Americans who study Canadian constitutional history feel right at home when they
get around to examining the regulation of commerce because both countries impose an
interprovincial or interstate limitation on the regulatory powers of their respective federal
governments. Thus, in principle, neither Ottawa nor Washington may regulate commercial
affairs that are strictly intraprovincial or intrastate. Despite this similarity in principle,
Washington’s writ, in fact, runs much further and deeper into the economic life of the
United States that Ottawa’s does in Canada. Noting this difference, a widely-used

textbook on Canadian constitutional law states that “ironically, the express restrictions in
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the American constitution have proved to be far less of a barrier to the development of
national economic policies than have the judicially created restrictions in Canada.”*® This is
“ironic” because the Constitution of the United States explicitly limits its federal
government’s regulatory power to “commerce among the states,” whereas article 91 of the
BNA Act of 1867 imposes no such limitation. Among the explicitly enumerated powers
entrusted to “the exclusive Legislative Authority of the Parliament of Canada,” one finds
quite simply “the Regulation of Trade and Commerce.” The “judicially created restrictions”
mentioned in the text quoted above refer primarily to a series of late nineteenth and early
twentieth century decisions by the Judicial Committee of the Privy Council (JCPC), the
British institution, which, despite the creation of the Supreme Court of Canada in 1875, de
facto exercised the ultimate judicial authority in Canadian affairs until 1949.

In the late 1920s and early 1930s, Canadian constitutional scholars who favored a
more active role for their federal government subjected the JCPC decisions limiting
Ottawa’s power over commerce to a withering attack. The gist of their argument was
neatly captured in a pithy and oft-quoted sentence from the pen of W.P.M. Kennedy, dean
of the Honour School of Law at the University of Toronto: “Seldom have statesmen more
deliberately striven to write their purposes into law, and seldom have these more signally
failed before the judicial technique of statutory interpretation.”’

Kennedy’s complaint finds considerable support in the unadorned text of the BNA
Act which the JCPC had construed quite narrowly. Article 91 confers upon Parliament a
sweeping power “‘to make Laws for the Peace, Order and good Government of Canada in
relation to all Matters not coming within the Classes of Subjects by this Act assigned
exclusively to the Legislatures of the Provinces.” Then, for good measure, it specifies a
long list of explicit federal powers that are added “for greater Certainty, but not so as to
restrict the Generality of the foregoing Terms of this Section”--that is, of the peace, order,
and good government or “POGG” clause, as it came to be known. Among these

enumerated powers one finds “the Regulation of Trade and Commerce.”
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Jurisprudentialists of a federalist persuasion held that POGG was the sole grant of power to
the federal government and the specific enumerations were merely concrete examples of the
broader, more comprehensive power. The practical point of their position was that the
federal government enjoyed plenary power to regulate trade and commerce.

The JCPC had interpreted the text differently, finding in the exclusive grant to the
provinces in article 92 of a power to “make laws in relation to ...Property and civil Rights
in the Province” an impressive limitation on the federal government’s power over trade and
commerce. Much of the jurisprudence of the late nineteenth and early twentieth centuries
centered on JCPC’s effort to find the right balance between these texts, with most of the
decisions favoring the provinces.® This line of reasoning culminated in a series of
opinions authored by Lord Haldane which restricted POGG to an “exceptional” power to
be used only in an “emergency” or in the face of “sudden danger to the social order” or in
“special circumstances such as a great war.”?’

Canadian nationalists, like Dean Kennedy, seem to be on target when they find
JCPC'’s interpretation of the BNA Act crabbed and strained. Although the Quebec
Resolutions, the text debated in 18635, differed somewhat from the BNA Act of 1867, it
was close enough to provide evidence suggesting that a good number of the delegates
favored expansive powers for the federal government.® The 29th Resolution, anticipating
what would eventually emerge as the POGG clause in the BNA Act, provided: “The
General Parliament shall have power to make Laws for the peace, welfare, and good
government of the Federated Provinces (saving the Sovereignty of England) and especially
laws respecting the following subjects.” It then went on to enumerate a long list of specific
powers, most of which reappeared in the BNA Act. Among them was “[t]he Regulation of
Trade and Commerce.”

During the Confederation Debates, support for a broad interpretation of federal

power came first and foremost from John A. Macdonald. Warming to one of his favorite
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topics, how to avoid the fatal flaws in the Constitution of the United States, Macdonald
celebrated the superior wisdom of the Quebec Resolutions as follows:

They [the Americans] commenced, in fact, at the wrong end. They declared by

their Constitution that each state was a sovereignty in itself, and that all the powers

incident to a sovereignty belonged to each state, except those powers which, by the

Constitution, were conferred upon the General Government and Congress. Here

we have adopted a different system. We have strengthened the General

Government. We have given the General Legislature all the great subjects of

legislation. We have conferred on them, not only specifically and in detail, all the

powers which are incident to sovereignty, but we have expressly declared that all
subjects of general interest not distinctly and exclusively conferred upon the local
governments and local legislatures, shall be conferred upon the General

Government and Legislature.”’

Variations on this theme can be found throughout the debates. Following
Macdonald’s lead, Isaac Bowman contrasts the Quebec Resolutions favorably with the
Constitution of the United States, and then goes on to assert: “In the scheme submitted to
us, I am happy to observe, that the principal and supreme power is placed in the hands of
the General Government, and that the powers deputed to local governments are of a limited
character.”*

David Jones sees in the American doctrine of states’ rights “the cause of the
bloodshed and civil war” that has ravaged that sorry land for “the last four years.” He then
points out that “[o]ur case is exactly the reverse,” in that instead of having the provinces
delegate powers to the proposed central government, “it [the central government] gives to
these provinces just as much or as little as it chooses.” He then quotes in full the
centralizing language of Quebec Resolution 45:

In regard to all subjects over which jurisdiction belongs to both the General and

Local Legislatures, the laws of the General Parliament shall control and supersede
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those made by the Local Legislature, and the latter shall be void so far as they are

repugnant to, or inconsistent with, the former.*

Richard Cartwright is pleased to report that “‘every reasonable precaution seems to
have been taken against leaving behind us any reversionary legacies of sovereign state
rights to stir up strife and discord among our children.”** Finally, John Scoble advises his
colleagues that a “careful analysis of the scheme convinces me that the powers conferred on
the General or Central Government secures it all the attributes of sovereignty, and the veto
power which its executive will possess and to which all local legislation will be subject,
will prevent a conflict of laws and jurisdictions in all matters of importance, so that I
believe in its working it will be found, if not in form yet in fact and practically, a legislative
union."’

Scoble’s reference to a “legislative union” is particularly significant because
throughout the debates many delegates from Upper Canada who supported the Quebec
Resolutions added that their only disappointment lay in the federal character of the
proposed union. They would have preferred a legislative union--that is, an even more
centralized regime than the one they were approving. Nevertheless, they would support the
Quebec Resolutions because they bid fair to bring about a unified structure close enough to
the legislative union they really desired.’® Such statements, combined with those cited
above go a long way toward supporting Dean Kennedy’s remark that “[s]eldom have
statesmen more deliberately striven to write their purposes into law” and that these
purposes included an extremely vigorous federal government.

Upon closer examination, however, the federalist case is not as strong as it might at
first appear. The friends of Confederation from Lower Canada seemed at times to be
reading a text quite different from the strongly centralized document revealed in the
passages we have just quoted. Take, for example, the following comments from four of

the most prominent members of the Quebec delegation supporting Confederation:
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Etienne Pascal Taché--"...for all questions of a general nature would be reserved for the
General Government, and those of a local character to the local governments, who
would have the power to manage their domestic affairs as they deemed best.”*’

George Cartier--"Questions of commerce, of international communication, and all matters
of general interest, would be discussed and determined in the General
Legislature.”**

H.L. Langevin--"All local interests will be submitted and left to the decision of the local
legislatures.”*

Joseph Cauchon--"But if no mention was made of divorce in the Constitution, if it was not
assigned to the Federal Parliament, it would of necessity belong to the local
parliaments as it belongs to our Legislature now, although there is not one word
respecting it in the Union Act.”*

What these remarks have in common is an exceedingly broad interpretation of
provincial power under the Quebec Resolutions and one that finds little support in the text.
Their argument seems to rely inordinately upon clause 18 of Resolution 43 which gives the
provincial legislatures power to make laws respecting “‘generally all matters of a private or
local nature, not assigned to the General Parliament.” This passage is no match for the
sweeping power of the General Parliament “to make laws for the peace, welfare, and good
government of the Federated Provinces.”' As noted above, this sweeping power was
supplemented with the power to legislate “especially” in a long list of substantive areas
which concludes with the power to legislate “generally respecting all matters of a general
character, not specially and exclusively reserved for Local Governments and Legislatures.”
The distinction drawn by the Quebec delegates between general and local matters was too
neat and simple. They seemed to assume that the distinction between the two spheres was

almost self-evident. Such an assumption is at odds with the language of the Quebec

Resolutions. As we saw above, Resolution 45 anticipated that there would be jurisdictional
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conflicts between general and local legislation and that they should be resolved in favor of

the federal government.*?

The highly centralized character of the proposed confederation did not escape its
opponents from Quebec. Unlike Taché, Cartier, et al., anti-confederationists, like the
Dorions (A.A. and J.B.E.), Joseph Perrault, and L.A. Olivier, agreed entirely with John
A. Macdonald’s strongly federalist interpretation of the proposed constitution and for that
very reason voted against it. Consider the following:

J.B.E. Dorion--“T am opposed to this scheme of Confederation, because we are offered
local parliaments which will be simply nonentities, with a mere semblance of power
on questions of minor importance.”*

Joseph Perrault--*...[L]ocal governments...will be nothing more than municipal councils,
vested with small and absurd powers, unworthy of a free people, which allow us at
most the control of our roads, our schools, and our lands.”*

A.A. Dorion--"1 find that the powers assigned to the General Parliament enable it to
legislate on all subjects whatsoever. It is an error to imagine that these powers are
defined and limited, by the 29th clause of the resolutions. Were it desirous of
legislating on subjects placed under the jurisdiction of the local legislatures, there is
not a word in these resolutions which can be construed to prevent it, and if the local
legislatures complain, Parliament may turn away and refuse to hear their
complaints, because all the sovereignty is vested in the General Government, and
there is no authority to define its functions and attributes and those of the local

governments.”*’

If we look only at the franco-frangais debate on the Resolutions, it seems clear that
the opponents of confederation read the text more accurately but the Quebec supporters read
it more wisely.* It is inconceivable that men as sophisticated as Taché, Cartier, and

Langevin did not understand the meaning of the text before them. They understood it only

too well, but imposed a strained interpretation upon it that would sufficiently obfuscate its
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clear meaning as to make it politically possible for Quebec to enter the Confederation.
Further, their point of view prevailed when, some years later, the JCPC found in the tiny
acorn of provincial power over property and civil rights the origins of what eventually
became the mighty oak of decentralization that overshadowed POGG and the rest of
Macdonald’s carefully laid plans. Events proved that there was too little political support,
not just in Quebec but in all of Canada for Macdonald’s grand vision ever to become a
reality. The Quebec Confederationists were poor exegetes but great statesmen. They knew
that at times confusion is the friend of compromise. Perhaps there is a lesson in all this for

the contemporary and possibly salutary confusion over the meaning of sovereignty.

Consent of the Governed
Peter H. Russell begins his widely-read Constitutional Odyssey by recalling what
he describes as “[plerhaps the most haunting lines in Canadian history.” He refers to a
letter written in 1858 by three prominent fathers of Confederation, George-Etienne Cartier,
Alexander Galt, and John Ross, to Sir Edward Bulwer-Lytton, the British colonial
secretary at that time. The “haunting lines” were as follows:
It will be observed that the basis of Confederation now proposed differs from that
of the United States in several important particulars. It does not profess to be
derived from the people but would be the constitution provided by the imperial

parliament, thus remedying any defect.*’

Russell then contrasts this statement with a comment by Newfoundland premier Clyde
Wells in 1990: “The Constitution belongs to the people of Canada--the ultimate source of
sovereignty in the nation.” Russell assures his reader that “[bletween the two passages
quoted lies much more than the gulf of years.” ** Indeed, the “constitutional odyssey” on
which he embarks is the fascinating story of how Canadians made their way from the first

statement to the second.
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Although the Confederation Debates provide many passages echoing the sentiments
of the authors of the letter to Bulwer-Lytton, they also provide, however illogically, many
passages anticipating Clyde Wells’s statement as well.

Despite the nearly universal support among the delegates for the monarchy and the
no less universal rejection of both republicanism and democracy, the issue of whether the
Quebec Resolutions should somehow be ratified by the people of Canada revealed a
curious commitment to the notion that the legitimacy of a major constitutional change
requires some sort of popular consent.

Naturally, the opponents of the Quebec Resolutions pressed this argument
ceaselessly. They hoped that some sort of referendum, or even a new election, focused
exclusively on confederation, would open the proposed text to a careful public scrutiny
which its most controversial measures could not withstand. They knew, for instance, that
the confederation document was exceedingly vulnerable on the grounds that it called for a
legislative council--later to be renamed the Senate--whose members were to be appointed
for life by the Crown and whose number could not be increased. This measure was a
concession to the Maritime Provinces and enjoyed little support in Canada where, as of
1865, the members of the upper house of Parliament, the “legislative council,” were
elected.

The opponents of confederation knew that if they could rivet the attention of the
people on the appointive senate and other unpopular measures, the supporters of the
constitution might have to accept some amendments to the proposed Quebec Resolutions.
This, they surmised, would set off a chain reaction in the Maritime Provinces which would
demand further changes and thereby unravel the whole scheme. Thus the question of the
need for recourse to the people was of considerable strategic importance throughout the
debates. It was a point on which the friends of confederation could not yield an inch. The
interesting point for our purposes is to review the arguments both sides made in support of

their respective positions.
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The argument of the anti-confederationists was straightforward. Consider the
following:

James O’Halloran--""1 remarked at the outset, that I must deny to this House the right to
impose on this country this or any other Constitution, without first obtaining the
consent of the people. Who sent you here to frame a Constitution? You were sent
here to administer the Constitution as you find it.”*’

J.B.E. Dorion--"I am opposed to the scheme of Confederation, because I deny that this
House has the power to change the political constitution of the country, as it is now
proposed to do, without appealing to the people and obtaining their views on a
matter of such importance.”*°

Matthew Cameron--"Sir, I cannot conceive it to be possible that any body of men sent here
by the people under the constitution will make changes in that Constitution which
were not contemplated by those who sent them here, without submitting those
changes first to the people.” '

One could hardly ask for clearer statements affirming the principle that constitutions
derive their just powers from the consent of the governed. Similar statements abound
throughout the debates.*?

The friends of Confederation were clearly embarrassed by this call for a recourse
to the people. Their determination to reject it was thoroughly justified strategically, as the
almost disastrous results of an election in New Brunswick, held as the Canadian
Confederation debates were in progress, amply demonstrated.”® The problem for the
confederationists was that their objections were merely strategic. They struggled in vain to
find a principled response to the demand that the people of the two Canadas approve the
proposed massive constitutional revision. The best they could do was to make tradition do
the work of principle by arguing that recourse to the people was not the British way of

doing things. Typical of this approach was the following comment from John Ross, one

of the authors of Peter Russell’s “haunting lines”:
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I will add that this mode of appealing to the people is not British but American, as
under the British system the representatives of the people in Parliament are
presumed to be competent to decide all the public questions submitted to them.**

The problem with this argument was that it was easily defeated by recalling that
there were ample precedents for Canadians and other colonists adapting British practices
to local circumstances. Recourse to the people, like Confederation itself, would be such an
adaptation.’*

Throughout the debates, the confederationists were reluctant to challenge directly
the call for recourse to the people, preferring instead to dismiss it on procedural grounds.
For example, when James Currie, an articulate anti-confederationist, introduced a
resolution that the Legislative Council should not make a decision on the Quebec
Resolutions “without further manifestation of the public will than has yet been declared,”
he met a host of procedural objections® Alexander Campbell queried him on just how this
“further manifestation of the public will” would come about. Transforming Currie’s
resolution into a man of straw, he dismissed as absurd the notion--a notion never proposed
by Currie-- that “the nearly four millions of people who comprise the provinces to be
affected by the union should meet together en masse.”” _

He also rejected the possibility of a special election on confederation because such
an election would require that Parliament first be dissolved, an impossible precondition
since a majority of the members in both houses supported the government’s commitment
to confederation and, therefore, there was no basis for dissolution. “Receiving the support
of more than two-thirds of the representatives of the people as the present Government
does,” Campbell asked, “how is it possible that Parliament could be dissolved to suit the
views of a small minority?”*®

Timing was another procedural roadblock the confederationists placed in the path of
recourse to the people. On the very first day of the debates, 3 February 1865,

confederationist Fergusson Blair said that submitting the plan to the electors at that time
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“would involve a delay which could not be compensated for by any benefit proposed to be
derived from such a course.” He allowed, however, that “the subject would present a
different aspect” in the event that at a later date there should be “numerous petitions in favor
of an appeal to the people.”*’

As the debates drew to a close, however, the confederationists changed their
position on timing. On Saturday, 11 March 1865, the Legislative Assembly finally voted
to approve the Quebec Resolutions. When the same body reconvened the following
Monday, John Cameron, a supporter of the text, surprised his colleagues by offering a
resolution requesting the Governor General to “be pleased to direct that a constitutional
appeal shall be made to the people” before the text is dispatched to London for “the
consideration of the Imperial Parliament,”®® Thomas Parker, who, like Cameron, had
voted for the Resolutions on the previous Saturday, opposed the Monday morning
resolution to submit the text to the people before it went to London. Timing was his
principal concern. “If the resolutions were to be referred to the people at all,” he said, “it
should have been before they received the sanction of the House.” He asked rhetorically,
“Are we to turn round today and reverse what we did on Saturday last?” He would have
favored recourse to the people earlier, “but not now, after their [the Resolutions’] deliberate
sanction by the House; to do so would stultify the Legislature.”®' Thus Parker opposed
recourse to the people at the end of the debates because it was too late, whereas his follow
confederationist, Fergusson Blair opposed it at their beginning because it was too early.

The confederationists’ reluctance to answer directly the argument for consulting the
people was underscored in their determination to expand the variety of procedural
considerations they relied upon to sidestep the intrinsic merits of the issue. These
additional procedural matters included (1) efforts to have resolutions calling for
consultation ruled out of order; (2) complaints about the expense such consultations would
involve; (3) and, most importantly, a constantly recurring theme that there was no need to

consult the people in a formal referendum or an election because they had already been
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consulted in countless informal ways that made their overwhelming support for
confederation abundantly clear.?

We have already seen the staunch loyalty of the vast majority of the participants in
the Confederation Debates to the British monarchy and we shall examine below their
widespread contempt for republicanism and democracy, especially in their American
incarnations. Despite these commitments, both sides in the Confederation Debates revealed
a surprising acceptance of the liberal principle demanding popular consent for major
constitutional change. Political strategy governs the manner in which this acceptance
becomes manifest. The anti-confederationists shout it from the roof tops, while their
opponents grumble discretely about the practical problems of implementing in deed the

doctrine they will not condemn in principle.

The Centrality of Public Administration

Americans following recent constitutional vagaries in Canada were surprised to
learn that less than a month after the 1995 Quebec referendum, Prime Minister Chrétien
delivered himself of the opinion that “[t]he real problems in Canada are economic growth
and the creation of jobs and good solid administration.”®* That the Prime Minister of
Canada would mention “good solid administration” as one of the nation’s three “real”
problems in the immediate aftermath of a referendum that nearly destroyed his country must
surely have struck interested Americans as extraordinary and perhaps even as bizarre.
Public administration is not prestigious activity in the United States. It is inconceivable
that an American president in the midst of a great constitutional crisis would turn to
administration --good and solid or otherwise--as the path to political salvation. Not so in
Canada. Chrétien’s remark was part of a national chorus that evoked the muse of
administration to inspire politicians to achieve the high statesmanship needed to bind up the
nation’s wounds. Constitutional debates over the very survival of the regime moved

effortlessly into detailed discussions of such classic administrative themes as environmental
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manpower and training, unemployment benefits, control of natural resources, and, of
course, that hardy perennial of Canadian Federalism, equalization of payments.**

Federalists were not alone in enlisting administration to support their cause.
Quebec separatists, most notably Premier Lucien Bouchard, frequently tempered the high
rhetoric of sovereignty with the mundane details of of education, employment, health care,
civil service reform, and financial management that would make it all possible and
worthwhile.®®

The striking variation in the value Canadians and Americans assign to public
administration marks an important difference in the political culture of the two countries.
Some have traced it back to the American Revolution, arguing that refugee Loyalists
brought to their new country an affection for government that was quite literally alien to
their erstwhile rebellious neighbors to the south.°® This affection, so the argument goes,
was reinforced by the warm welcome they found in what remained of British North
America. Whatever the explanation, the phenomenon itself is clear enough today among
both federalists and separatists. It was also true in 1865 when both friends and foes of the
Quebec Resolutions enlisted detailed questions of administration as weapons in defending
their respective positions.

The Confederation Debates reveal a host of administrative questions that absorbed
the attention of the delegates. The topics ranged from broad generalizations on the hopes
for improved administration from the stable institutions confederation was expected to
provide, to more focused attention to public works, and, finally, to very specific
discussions on canals and schools.”” Woven into the fabric of these arguments was a
curious debate over the provision in Resolution 64 that the “General Parliament” would
make “an annual grant in aid” to each province “equal to eighty cents per head of the
population, as established by the census of 1861.” Subsequent resolutions provided

special benefits for New Brunswick, Newfoundland and Prince Edward Island. These



23

provisions triggered debates foreshadowing later controversies over the equalization
payments that would play so important a role in the administration of Canadian
federalism.®®

Among the many administrative questions debated in 1865, however, none can
match the importance of the Intercolonial Railway. In rehearsing the debates over this
immensely controversial innovation, I have no intention of weighing the merits of the
issue. I examine the railroad question, which was to dominate the early development of
Canadian administration, only to give a very specific example of the salience of
administration in the debates. I do this to establish the link between “then and now,”
thereby suggesting that when contemporary Canadians link mundane questions of
administration to the high statesmanship of saving a great nation, they echo sentiments
harking back to the beginnings of confederation.

Quebec Resolution 68 proposed an “Intercolonial Railway” to extend “from Riviere
du Loup, through New Brunswick, to Truro in Nova Scotia.” Its importance in the
debates for friend and foe alike of the resolutions is textually demonstrable. Speaking
before the Legislative Council, William Macmaster, an opponent of confederation,
denounced the proposed railroad as “a very questionable part of the project” and then
elevated its importance by adding “indeed to my mind it is the most objectionable of the

whole.”®”

Echoing these sentiments, anticonfederationist Matthew Cameron saw the
railroad as nothing less than the “leading feature” of the proposed constitutional change and
one of the main reasons why it should be rejected.”

Not to be outdone, the friends of confederation were no less outspoken in
supporting the railroad than their adversaries were in condemning it. For Antoine
Harwood, “the building of the Intercolonial Railway” was “the most important
consideration of all for everyone, and one which would of itself be sufficient to make us

desire the union of the provinces.””'
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Raising his sights beyond the railway proposed in the text before him, Colonel
Arthur Rankin proclaimed it but the first step toward “that still more important and
magnificent project, the Atlantic and Pacific Railway.” Seeing the embryo of this grander
project in the proposed Intercolonial Railway, Rankin assured his colleagues that “it would
be impossible to overestimate the advantages which any country must derive from being
possessed of a line of communication destined to become the highway from Europe to
Asial?

With such strong statements both in its favor and against it, the Intercolonial
Railway became, of course, the subject of considerable controversy. At the very outset of
the debates in the Legislative Assembly, Luther Holton, a prominent anticonfederationist,
went to the heart of the matter when he registered his surprise at finding in a constitutional
text a proposal to build a railway. He ridiculed this provision as “a novelty that, perhaps
might not be found in the constitution of any country.” ’* To this John A. Macdonald
replied: “The railroad was not, as stated by Mr. Holton, a portion of the Constitution, but
was one of the conditions on which the Lower Provinces agreed to enter into the
constitutional agreement with us.””*

Macdonald’s distinction between “a portion of the Constitution” and a “condition”
for accepting the constitution was no shallow legalism. It produced an immediate and most
unwelcome reaction in New Brunswick where the friends of confederation were facing an
imminent election that focused on the Quebec Resolutions. For Samuel Tilley, the leading
New Brunswick confederationist, the Intercolonial Railway was absolutely essential. It
was, as Donald Creighton puts it, “Tilley’s biggest political asset.””®  Albert J. Smith,
Tilley’s principal opponent, seized on Macdonald’s unfortunate comment that the railway
was not a “portion of the Constitution” to argue that the commitments in the Quebec
Resolutions most favorable to New Brunswick, above all the Intercolonial Railway, meant
nothing at all. Frantically, Macdonald sent a telegram to Tilley assuring him that the

provision for the Railway--regardless of its status as part of the constitution-—-would appear
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in the text of the imperial act which was the ultimate goal of the Quebec Resolutions. His

remarks helped to reassure the “terrified Unionists” in New Brunswick, but mistrust and

hard feelings remained.’®

The prominent place given to the railway provision in the proposed constitution
brought a technical dimension to the Confederation Debates conspicuously absent from the
comparable debates in the United States in 1787 or in France in 1958. The railroad clause
prompted extremely lengthy and detailed discussions of what we might call today financial
management. The wearisome detail in the two excerpts that follow capture nicely the
technical flavor of much of the debate over the railroad:

Hon. Mr. RYAN--[speaking in favor of the resolutions on 20 February] . . .I want to shew
by this [a lengthy discussion he had just finished on the economics of transporting a
barrel of flour,] that the carrying of flour over the Intercolonial Railway will not be
so difficult of accomplishment as people who have not gone into the calculation
closely may be disposed to imagine. (Hear, hear.) I have here, too, a statement of

the imports of flour into New Brunswick, Nova Scotia, and Newfoundland. It is

as follows:
Imports of Flour Barrels
New Brunswick 243,000
Nova Scotia 328,000
Newfoundland 226,00
[Total] 797,000

Mr. A. MACKENZIE-- [speaking against the resolutions on 23 February]. . .Major
Robinson estimates the cost of the road at about £7,000 pounds per mile, or about
£2,800,000 altogether. I do not think, judging from the statement he gives of the
grades in the road, the bridges to be built, and the material to be found along the

line, that it is a fair inference that the cost would equal the amount he sets down.
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The character of the ground over which the road will pass is very similar to the

railways of Canada. It is represented to be very much of the nature of the country

through which the Great Western runs westward of Hamilton over a great portion
of the line. The best portion of the line is equal to the worst portions of the Great

Western. Even at the cost of £7,000 per mile the expense of constructing the entire

road would be a little over fifteen millions of dollars.”’

Statements of this nature abound throughout the Confederation Debates.”® As
noted above, there is nothing like them in the French or American debates. Luther Holton
was right. To insert a clause about a specifically named railroad into a constitution was an
innovation, but it underscores a blending of administration and constitutionalism in a
distinctively Canadian way.”

Before concluding our study of the railroad as an example of administration in the
Confederation Debates, we should note the theme of technology driving constitutional
reform. Speaking in favor of the resolutions, John Ross invoked Lord Durham’s famous
(or infamous) Report of 1839 in which he argued that a railroad “between Halifax and
Quebec would, in fact, produce relations between these provinces that would render a
general union absolutely necessary.”®® This same passage is cited by Anselme Paquet, an
opponent of confederation, as a reason for rejecting the Quebec Resolutions.®' The
curious fact that the same author is cited verbatim, first for confederation and then against
it, is explained by the diametrically opposed memories of Lord Durham in the two Canadas
as of 1865. Generally loved and admired in Ontario, in Quebec he was, quite simply,
despised. ** What is interesting for our purposes, however is that both friends and foes of
Lord Durham agree with his prediction that an Intercolonial Railway would be a particularly
apt means for achieving political unity. Logically enough, Ross and Paquet cite Lord
Durham’s argument, each to his own end of bringing about confederation (for Ross) or of
stopping it (for Paquet.) For the latter the railroad should be opposed because it would lead

to political union as the mal-aimé Durham had correctly surmised. For the former, the
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railroad should be supported for precisely the same reason. For our study of the
administrative-constitutional link, however, the important point is that Lord Durham had
the wit to foresee technological innovation as a sure path to constitutional reform and that
men on both sides of the 1865 debate recognized that he was right.

The Confederation fathers of 1865 had no need of promptings from Lord Durham
to see the connection between the Intercolonial Railway and confederation. Thus,
anticonfederationist James Currie, noting that “some leading men in Halifax had said “the
Railway first, and Confederation next,”” argues that the simplest way to defeat
confederation would be to reject the railway proposal. He was satisfied that “if the
Intercolonial Railway project were taken out of the scheme [i.e., the proposed
constitution,] we would not hear much about it afterwards.”®* Although Currie, like Lord
Durham, saw a close connection between the railway and confederation, he did not fear the
railway as simply a means to confederation. His argument was that the confederationists in
the Maritime provinces cared only about the railway but would cynically embrace
confederation as a necessary evil. This position was expanded by A.A. Dorion who
attributed to Samuel Tilley, the prominent New Brunswick confederationist, the sentiment
“no railway, no confederation.” Indeed, A.A. Dorion went on to denounce the entire
confederation plan as nothing but an elaborate scheme to rescue the financially troubled
Grand Trunk Railroad.

Confederationist H.L. Langevin candidly acknowledges that his cause would be
doomed without the Intercolonial Railway, “for it is almost impossible that so great an
enterprise [as the Intercolonial Railway] should succeed unless it is in the hands of a great
central power.”™ Thus Langevin joins his opponents Currie and Dorion in
acknowledging, albeit for very different reasons, the close link between the proposed
railroad and confederation itself. In the passage just cited, however, Langevin seems to
reverse Lord Durham’s timetable because he envisions confederation (“a great central

power”) preceding the railroad. Langevin’s priorities differ sharply from those of his



fellow confederationist A.M. Smith who, rather surprisingly, concedes that “[a]s a
commercial undertaking, the Intercolonial Railway presents no attraction.” He then adds,
however, that “for the establishing of those intimate social and commercial relations
indispensable to political unity between ourselves and the sister provinces, the railway is a
necessity.”*®

Although there are many variations on the theme, the theme itself is clear and
unambiguous.”’ Regardless, of how they might differ on the merits of the Quebec
Resolutions , the men of 1865 were at one in seeing a close connection between
confederation and the great public enterprise of the Intercolonial Railway. That is, they
found in railroads, the “high tech” of their day, a path to meaningful compromise that
created a great nation. Today there is no dearth of technological innovation; it is the

hallmark of our time. Perhaps some bright statesmen in Quebec City or Ottawa will seize

upon it to restore that nation.

The Image of the United States in the Confederation Debates

The United States has played a muted role throughout the present constitutional
crisis of its neighbor to the north. The official position of the American government has
been to encourage Canadians of all stripes to patch up their differences, while it maintains
a low profile to avoid aggravating a situation that is already volatile enough. Some
attention has been given to the likely impact of an independent Quebec upon the North
American Free Trade Agreement, but this question tends to be readily subsumed under the
larger question of the economic viability of Quebec as a nation in its own right. Howard
Galganov, an outspoken defender of anglophone rights in Quebec, had little to show for
his ill-advised trip to Wall Street to discourage American investment in his province
because of its language policies. Traditional trade disputes between Canada and the United
States continue apace, but this is simply business as usual with little relevance to Quebec’s

claims of sovereignty.
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This subdued role contrasts sharply with the dark shadow cast by the United States
upon the Confederation Debates of 1865 which took place during the closing months of the
American Civil War. One of the major arguments for confederation was the need to
prepare for a possible attack from the United States once the war was over. Canadian
statesmen of all persuasions knew that the government of the United States was greatly
displeased with the sympathetic position of the British Empire toward the southern states
throughout the war. Several minor but exceedingly unpleasant border skirmishes had not
escaped the attention of thoughtful Canadians. The record of the debates reveals a serious
concern that the victorious Union armies might soon invade Canada to settle some scores
with the British Empire and even to annex certain sections of British North America. The
statements that follow capture the spirit of this concern.

After noting the rapid march of recent events in the American Civil War, Thomas
Ryan stated:

Already we hear the great anticipated successes of the North. If the news be true

that Charleston has been evacuated, it will be a severe blow to the cause of the

South; and if the South be conquered, we know what have been the sentiments

toward Canada expressed in the United States for the last three years. They will,

perhaps, turn north for further conquests, and try to humble a power which has not

in every way met their wishes. We should, at all events, be prepared to meet such a

contingency, prepared to repel attack, prepared to defend our homes and the free

Constitution under which we live.®

John Rose expressed his hopes that peaceful relations could be maintained with the
United States, but then warned ominously:

But at the same time we cannot conceal from ourselves the fact that within the last

three or four years we have several times been seriously threatened. It is not in the

power of any man to say when the cloud, which so darkly overshadows us, may

burst in full fury on our heads, and those who have the direction of the destinies of
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this country ought to be prepared to do all that in them lies to place it in a position to

meet that event.®

Recalling past military glories, William McGiverin assured his listeners that, if the
proper precautions were taken, “we are in quite as good a position to hold our own as
those who successfully resisted the invader in the war of 1812.7%° Joseph Blanchet
echoed these patriotic sentiments with his own pledge that if “we are ever invaded by the
United States, I shall ever be ready to take up arms to drive the invaders out of the

! J. Beaubien linked military preparedness specifically to confederation by

country.
asserting that the proximity of the British colonies to the United States required that they
“unite together in order to form a stronger nation, and one more able to withstand the
onslaught of an enemy . . .”** For Thomas Ferguson the situation was grim indeed for
the Americans “are at this moment a war-making and war-loving people.”®*

These statements all came from men who supported the Quebec Resolutions and
used the military threat from the United States to bolster the case for confederation. Those
opposed to confederation tended to be somewhat skeptical of the potential dangers of
American aggression, but rather than deny them outright, they turned them to their own
advantage. Thus, Matthew Cameron argued that if the military threat were as great as the
confederationists say it is, the proper course would be to stop wasting precious time
debating the merits of confederation and to get on with the far more urgent business of
building the proper fortifications at once.”* J.B.E. Dorion cleverly tied the threat of war
to his favorite theme on the need to submit the Quebec Resolutions to the people for their
consent. Answering those who recalled the patriotic days of 1812, Dorion argued that
“you must not suppose that the people will fight as they fought in 1812.” And why not?
Because the people cannot be expected to fight to defend *“a Confederation like this which is

now proposed” to be forced upon them “without consulting them and even against their

will.”??
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American influence on the Confederation Debates was not limited to the fear of
armed invasion. American ideas and institutions made their mark as well. Although the
Confederation fathers outbid one another in condemning American republicanism, the
republican Constitution of the United States fared better at their hands, playing, as it were,
to mixed reviews, while top-billing was reserved for the framers of the American
Constitution. Let us examine more closely how the Confederation fathers regarded these
three crucial elements of the American founding: republicanism, the constitutional text, and
the authors of that text.

We have already had occasion to note the pervasive commitment to monarchy
among the participants in the Confederation Debates. Consequently, their pejorative
references to American republicanism come as no surprise, being simply the opposite side
of the monarchist coin. Thus Benjamin Seymour can refer to “all the wild republican
theories of our neighbor” while Philip Moore rejects the proposed constitution because
“the engrafting of this system of government upon the British Constitution has a tendency
to at least introduce the republican system.””®  Alexander Vidal, one of the few
confederationists who favored referring the proposed text to the people, warned his fellow
confederationists that “I am not to be deterred from expressing my views by the taunt of

republicanism.”®’

J.O. Bureau, an opponent of confederation, professed to detect
“republican sentiments” among members of the government who had introduced the
Quebec Resolutions, whereas Colonel Frederick Haultain, a staunch confederationist,
suspected some of his opponents of being “men with annexation tendencies . . .who are
inclined toward republican institutions.””® Thus, both friends and foes of confederation
used republicanism as a club to beat their opponents. At times American republicanism
was identified with democracy, as when David Macpherson predicted that failure to

approve the confederation plan would put Canada on an inclined plane leading inevitably to

its incorporation into the American union. Canadians would find themselves “plunged



into a malstrom (sic) of debt, democracy and demagogism.” To which his listeners
shouted “Hear, Hear.”*’

The American Constitution itself fared better at the hands of the Confederation
fathers than the republican principles which underlay it. For every John Sanborn labelling
it as “that horror of our constitution-makers,” there was a David Christie ready to celebrate
“the wonderful fabric of the American constitution.”'° As noted above, John A.
Macdonald took the lead in singling out the decision to leave residual power with the states
as the great flaw in the constitution of the United States. Learning from this American
mistake, the confederationists proposed to confer on the “General Parliament” the sweeping
power “to make Laws for the peace, welfare and good government of the Federated
Provinces”--the forerunner of the POGG clause of the BNA Act. Although Macdonald
was unrelenting in condemning this fundamental flaw in the American Constitution, he also
found in it much to admire. At the very outset of the Confederation Debates, he made it
clear that he would not follow “the fashion to enlarge on the defects of the Constitution of
the United States,” adding that he was “not one of those who look upon it as a failure.” On
the contrary, he considered it “one of the most skillful works which human intelligence
ever created” and “one of the most perfect organizations that ever governed a free people.”
To recognize “that it has some defects is but to say that it is not the work of Omniscience,
but of human intellects.” Canadians are “happily situated in having had the opportunity of
watching its operation, seeing its working from its infancy till now.” Consequently,

[w]e can now take advantage of the experience of the last seventy-eight years,

during which that Constitution has existed, and I am strongly of the belief that we

have, in a great measure, avoided in this system which we propose for the adoption
of the people of Canada, the defects which time and events have shown to exist in
the American Constitution.'"’

This is a rather generous assessment, coming as it did near the end of the fourth

year of the dreadful civil war fought to preserve the Constitution of the United States.
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Not everyone agreed with Macdonald’s analysis that the tragic flaw in the American
Constitution lay in its defective federalism which failed to give adequate power to the
national government. Leonidas Burwell found no fault with American federalism.

Indeed, he thought that “as a principle of free government it has been successful” and he
doubted “whether history records a like example, under ordinary circumstances, of such
great success and prosperity.” For Burwell, the failure to come to terms with slavery was
the great American tragedy. Slavery “was the cause of the war. It was opposed to the
spirit of the age and had to be eradicated.”'’> David Christie echoed Burwell’s
sentiments. The American Constitution

has stood many rude tests and but for the existence . . . of an element in direct

antagonism to the whole genius of their system--negro slavery--the Constitution

would have continued to withstand--yes, and after the extinction of that element,
will continue to withstand--all the artillery which their own or foreign despotism
can array against it.'®*

For the most part, references to the Constitution of the United States came in
general statements on its spirit and institutions with little attention to specific textual
provisions. There were some interesting exceptions, however. The partial veto of the
American President over acts of Congress struck anti-confederationist Philip Moore as an
attractive alternative to Parliament’s power of disallowance over provincial legislation. '**
J.B.E. Dorion praised the complex procedure Americans required for constitutional change
and contrasted it pointedly with the willingness of the confederationists to adopt the Quebec
Resolutions by a simple act of the Canadian Parliament with no recourse to the people.'®’
John A. Macdonald cited the proposal in the Quebec Resolutions to subject criminal
offenses to federal jurisdiction as a marked improvement over the American constitutional
practice of leaving such matters to the states.'” On the other hand, in a somewhat
confused reference to the contracts clause--i.e., the clause in the American Constitution

which forbids states from impairing the obligation of contracts--John Sanborn lauded the
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Americans for providing greater protection for property against state governments than the
Quebec Resolutions offered against provincial governments.'®’

Despite its republican foundations, the Constitution of the United States received,
on balance, rather high marks from the monarchist Canadian Parliamentarians of 1865.
The rave reviews, however, were saved for the framers of the American Constitution and
appeared in such statements as Joseph Cauchon’s reference to “the illustrious founders of
the Union” and Isaac Bowman’s salute to the American founding fathers as “some of the
wisest and ablest statesmen.” '®* Even when George-Etienne Cartier condemns George
Washington’s “insidious offer” to Quebecers to join the American Revolution, the context
makes clear that the target of his contempt is the offer itself but not the man from whom it
issued.'” The most remarkable encomium, however, came from John Ross who
suggested that opponents of confederation might overcome their narrow provincialism if
they would take the trouble to “read the debates which preceded the establishment of the
American Constitution.” He singled out the debates in Virginia, “which at that time, by
reason of its wealth and population, bore a similar relation to the other colonies to that
which Canada now bears to the Lower Provinces.” By reading the great speeches of “the
Madisons, the Marshalls, the Randolphs, the Henrys, the Lees and others,” opponents of
confederation would see that “those great patriots,” setting aside the small village feelings
and animosities tending to embarrass and to destroy harmony, . . . “acted like great men,
true and noble men as they were, and applied themselves to their task with the purpose of
bringing it to a successful issue.”' '

In view of the high esteem in which the Confederation fathers held the framers of
the American Constitution, it seems fitting that we examine the extent to which they used
ideas, strategies and arguments similar to those employed by their American predecessors.
Here we meet at once an embarrassment of riches. The founding fathers in both countries:
a.) insisted that the time for constitutional reform was “now or never,” with the Americans

threatening the grim spectre of civil war or foreign invasion and the Canadians the
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inevitable slide down the inclined plane leading to annexation to or conquest by the United
States;' "'

b.) maintained that the new constitution would provide better public administration;''?

c.) congratulated their fellow citizens on having the rare opportunity to choose their destiny
freely;'"?

d.) answered arguments from their opponents to the effect that enhanced military readiness
would provoke attacks from potential enemies;' '

e.) endured severe attacks from their opponents on alleged procedural irregularities and
outright illegalities in their innovations:'"?

f.) and weighed the merits of invoking divine intervention on behalf of their efforts.''®

Although the topics from which to choose are many and varied, I have selected two
that seem particularly well suited to our present inquiry. The first revisits the troubling
issue of recourse to the people to approve constitutional changes and the second examines
the constructive use of ambition by statesmen.

One of the major strengths of the American Constitution is that it was approved by
special conventions held in each of the states from 1787 until 1791. The delegates to these
conventions were chosen by those who had the suffrage in accordance with the electoral
laws of the several states at that time. Thus, the American Constitution came as close as
late eighteenth century mores would permit to implementing the standard laid down in the
Declaration of Independence that governments derive their just powers from the consent of
the governed.

As we have seen, the Canadian Confederation did not enjoy a similar process of
ratification, much to the chagrin of the opponents of confederation.

Despite the historical fact that the American Constitution was ratified by the people,
James Madison, writing as Publius in The Federalist Papers, had some serious misgivings
on the wisdom of submitting important questions to the people on a frequent basis.

Federalist 47-51 addresses the problem of how to preserve the regime of separation of
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powers envisioned by the framers of the Constitution. That is, if one of the three great
branches of the proposed government should overstep its constitutionally appointed
bounds, how could the proper balance be restored? After dismissing as ineffective the
naive reliance on mere “parchment barriers,” he turns to the proposal of his friend Thomas
Jefferson that whenever “two of the three branches of government shall concur in opinion .
.. that a convention is necessary for altering the constitution or correcting breaches of it, a
convention shall be called for the purpose.” (Madison’s emphasis.)'"’

Despite his high regard for Jefferson, Madison rejects the notion of “occasional
appeals to the people” to correct constitutional problems. He gives several profoundly
conservative reasons for this. First, he fears that “every appeal to the people would carry
an implication of some defect in the government.” By calling public attention to these
defects, the appeals “would in great measure deprive the government of that veneration
which time bestows on everything and without which perhaps the wisest and freest
governments would not possess the requisite stability.” He recognizes that such a strong
commitment to the status quo would make no sense *“[i]n a nation of philosophers” where
“[a] reverence for the laws would be sufficiently inculcated by the voice of enlightened
reason.” Since, however, “a nation of philosophers is as little to be expected as the
philosophical race of kings wished for by Plato,” wise statesmen should be cautious about
encouraging measures that might undermine the “veneration” necessary for stable
government. Aware that his position makes generous concessions to the need to cultivate
popular prejudices in such a way that they favor the established order, Madison concludes
this part of his argument by wryly observing that “the most rational government will not
find it a superfluous advantage to have the prejudices of the community on its side.”''®

He then takes up a second line of argument no less conservative than the first:
“The danger of disturbing the public tranquillity by interesting too strongly the public

passions, is a still more serious objection against a frequent reference of constitutional

questions, to the decision of the whole society.” He acknowledges that his fellow
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Americans approved new constitutions in most of the states shortly after the Revolution
with few untoward effects, but attributes this success to the extraordinary events at that
time. These changes took place under wartime conditions “which repressed the passions
most unfriendly to order and concord” and created ‘““an enthusiastic confidence of the
people in their patriotic leaders.” Since Americans cannot count on perpetuating such
extraordinary solidarity, they may wish to observe considerable caution in subjecting
constitutional changes to popular approval.

It should be noted that James Madison wrote these words in The Federalist Papers,
the very purpose of which was to rally public support for the proposed constitution. Thus,
he did not oppose all recourse to the people to endorse constitutional change. His objection
was against an excessive use of this procedure.''® The Canadians of 1865 were no
strangers to constitutional change. Perhaps James Madison, despite his impeccable
republican credentials as author of the first amendment might have understood rather well
the confederationists’ reluctance to submit their handiwork to popular appeal as well as
their obvious embarrassment in failing to do so. As for the contemporary constitutional
crisis, prudence might urge him to modify his doctrine to fit the democratic spirit of our
times, but perhaps he would do so cautiously and with considerable misgivings about the
possible dangers of frequent referenda in both Quebec and in all of Canada.

Having rejected Jefferson’s recourse to the people as the solution to the problem of
how to safeguard the principle of separation of powers against abuse, Madison gives his
own solution in the famous Federalist 51. Although the primary safeguard against official
abuse must always come from the people themselves, “experience has taught mankind the
necessity of auxiliary precautions.” Chief among these is the lawgiver’s need to design the
constitution in such a way as to channel the ambition of statesmen along socially
constructive lines. This entails “giving to those who administer each department, the
necessary constitutional means, and personal motives, to resist encroachments of the

others.” This leads Madison to write the best known lines in American political science:
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“Ambition must be made to counteract ambition. The interest of the man must be connected
with the constitutional rights of the place.”

Although the Canadian Confederation is not grounded in the principle of separation
of powers, the broader implications of the creative possibilities of political ambition were
not lost on the Confederation fathers. In his opening address to the Legislative Assembly,
John A. Macdonald suggested that confederation would enhance the prestige of Canada to
such an extent that the representative of Queen Victoria in Canada would always be a man
of the highest quality, perhaps even “one of her own family, a Royal Prince.” Although
Canadians could put no restrictions on Her Majesty’s prerogative to appoint whomever she
wished, he added that once confederation is in place, “it will be an object worthy of the
ambition of the statesmen of England to be charged with presiding over our destinies.”'2°

Canadian statesmen would also feel the attraction of ambition once they have a
broader political field for their actions. Lord Durham had anticipated this development
when he wrote that the union he envisioned in 1839 “would elevate and gratify the hopes of
able and aspiring men. They would no longer look with envy and wonder at the great
arena of the bordering Federation, but see the means of satisfying every legitimate ambition
in the high office of the judicature and executive government of their own union.”'?'

Charles Alleyn echoed Lord Durham’s sentiments when he predicted that with
confederation a “worthy field will be opened for the ambition of our young men and our
politicians will have a future before them, and may fairly aspire to the standing and rewards
of statesmen. (Cheers.)”'??

The release of creative energy occasioned by confederation was felt as far away as
British Columbia. Although British Columbia was not a party to the Quebec Resolutions,
many people in that part of British North America felt--correctly as it turned out--that the
proposed confederation would soon include them as well. H.L. Langevin read aloud an
editorial from a British Columbia newspaper which included the following consideration

among the advantages of confederation:
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Instead of seeing the talent of our statesmen fettered, harassed and restrained within
the narrow limits of local politics, we shall find its scope extended to a whole
continent, while a more vast and more natural field will be thrown open to the active

and enterprising spirit of the North American Provinces. '3

Participants in the Confederation Debates felt that the seriousness of the topic under
consideration was bringing out the best in them. Colonel Arthur Rankin allowed that “it is
to me a matter of congratulation to observe, that at last, something has arisen which has
given a higher tone to the debates in this House, and to the utterances of our public men.”
He attributed this improvement “to the fact that we are discussing a question of greater
importance than has ever before been brought under our consideration.” Finally, he added,
the Legislative Assembly has turned its attention “to something worthy of the consideration
of gentlemen who aspire to establish for themselves the reputation of statéesmen.”"*

In a remarkably eloquent address, Thomas D’ Arcy McGee celebrated the capacity
of the confederation question to elevate the tone of public life throughout British North
America. “The provincial mind, it would seem, under the inspiration of a great question,
leaped at a single bound out of the slough of mere mercenary struggle for office, and took
post on the high and honorable ground from which alone this great subject can be taken in
all its dimensions.” He congratulated the “various authors and writers” on confederation
because they seem “to be speaking or writing as if in the visible presence of all the
colonies.” No longer are such public men merely “hole-and-corner celebrities.” They now
write and speak as though “their words will be scanned and weighed afar off as well as at
home.” He was pleased to observe that “many men now speak with a dignity and
carefulness which formerly did not characterize them, when they were watched only by
their own narrow and struggling section, and weighed only according to a stunted local
standard.” He hoped that the proposed confederation would “supply to all our public men
just ground for uniting in nobler and more profitable contests than those which have

signalized the past.”'*
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Thomas D’ Arcy McGee’s high-minded sentiments challenge serious statesmen
on both sides of today’s Quebec separation issue to maintain a level of public argument
worthy of their subject. The subject itself merits the best efforts of ambitious men and
women, for on one side there is the creative exhilaration of founding a new nation and on

the other the patriotic duty of saving an old one.

Conclusion

To conclude this article, I shall revisit John Ross’s extraordinary advice to his
fellow legislative councillors that they read the Virginia debates on the ratification of the
Constitution of the United States. He mentioned specifically, James Madison, John
Marshall, Edmund Randolph, Patrick Henry and Richard Henry Lee. Anyone who
followed Ross’ advice might have been surprised to discover that two of these five men,
Henry and Lee, opposed ratification of the Constitution and a third, Edmund Randolph,
somewhat characteristically, straddled the issue by refusing to sign it as a delegate to the
Constitutional Convention in Philadelphia and then reluctantly supporting it during the
crucial debates in Richmond. Henry, Lee, and, to a lesser extent, Randolph were “Anti-
Federalists,” i.e., they formed part of the broad, articulate and very able opposition to the
proposed constitution. Like most backers of losing causes, the Anti-Federalists were not

® This began to change, however, as Americans prepared to

treated kindly by history.'?
celebrate the bicentennial of their constitution in 1987. Thanks to the prodigious scholarly
efforts of Herbert J. Storing, the writings and speeches of the Anti-Federalists were
compiled in a seven-volume work entitled The Complete Anti-Federalist.'*’” Storing made
a powerful argument that the Anti-Federalists should be included among the founding
fathers of the Republic even though they opposed the constitution which still governs that
Republic. His reason was that they contributed substantially to “the dialogue of the

American founding.” That is, the Constitution of the United States was a product of a great

public argument as befits the origins of a free society and the Anti-Federalists formed an



41

essential, though ultimately unsuccessful, part of that founding argument. Today American
constitutional scholars take the Anti-Federalists far more seriously than they did just two
decades ago, crediting them with initiating the movement for the Bill of Rights and for
pointing out serious flaws in the constitution that are still with us today. Contemporary
Americans familiar with the Anti-Federalist literature bring a much richer understanding to
their country’s constitutional problems than those unfamiliar with it.

I am not prepared to repeat Ross’s advice today; but, in the spirit of his comments,
I shall take the liberty of urging contemporary Canadians to familiarize themselves not with
the Virginia statesmen of 1788, but with their own Canadian statesmen of 1863, including
those who opposed confederation--the Canadian version of the American Anti-Federalists.
Etienne Taché urged those “honorable members” of the Legislative Council “who objected
to any particular measure” to make their objections part of the record “and so secure the
advantage of placing their views before the country.”'”® The “honorable members” were
not bashful about airing their dissenting views nor were the members of the Legislative
Assembly. Perceptive contemporary statesmen may find in these anti-confederationist
arguments considerable insight into the flaws of Canadian federalism. The same holds for
the arguments of many of those Quebecers who supported confederation but did so with a
far more guarded interpretation of the extent of federal power over the provinces than a
literal reading of the confederation text would suggest. Here they will find Canadian
public argument at its best'?’.

Robert Vipond surely had it right when he said that the Confederation Debates of
1865 lack the depth of the American debates of 1787-88. Events did not force the
Canadians of 1865 to examine “first political principles” as they did for the Americans who
had recently emerged from a revolution that had made a definitive “self-conscious break

with the past.”'*"

Consequently, when compared with their American counterparts, the
Canadian debates may seem forbidding, burdened as they are with admittedly tedious

discussions on how to finance railroads, canals, and other public works. But in this very
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tedium, with its meticulous attention to exquisite administrative detail, contemporary
Canadians may learn something about themselves and what their history tells them of how
they go about solving their problems, even problems of the highest questions of state such

as those that Quebec asks today.
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