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SIR JOHN BOYD, K.C.M.G., CHANCELLOR OF ONTARIO.

By the death of the Honourable Sir John Alexander Boy ',
K.C.M.G., Chancellor of Ontario and President of the High
Court Division of the Supreme Court of Ontario, the Dominjon
has lost onz of its most able jurists. Sir John had reached a
ripe old age and during the thirty five years in which he sat upon
the Bench of the Province of Ontario he earned for himself the
lasting gratitude and respect of the community as an able and
upright Judge, as well as the affection and esteem of every member
of the Bar with whom he came in contact.

Sir John was the son of Mr. John Boyd, the principal of a
school “_emerly earried on in Toronto and kncwn as “The Bay
Street Academy.” He was born on Shakespeare’s Day, 23rd
April, 1837, and was educated in part at his father’s school and
subsequently at Upper Canada College and the Toronto Univer-
ity, where he took his riegree of B.A., and was awarded the gold
medal for modern languages; he subsequently proceeded to
M.A.in 1861. and LI.D. in 1889. in 1863 he received the degree
of D.C.L. from Trinity College.

Choosing the law as his life work he was admitted a solicitor
August 26, 1863, and was called to the Bar November 16, 1863,
with honours. He began the practice of his profession in partner-
ship with the late D. B. Read, Q.C., the fir:u being Real & Boyd.

On October 31, 1870, he was appointed Master in Ordinary
of the farmer Court of Chancery of Ontario which oifice he held
until Decc mber, 1892, when he resumed pracitce as a member of
the firm of Blake, Kerr & Boyd. On May 3, 1881, he was elevaten
to the Bench as Chancellor of Ontario in succession to the Fon.
J. G. Spragge, who was proinoted to the Chief Justiceship of the
Court of Appeal. This position Sir Jok.n retained until his death.”
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His judicial career therefore began almost simultancously
with the changes in the orgarization of the Courts, and in the
procedure called for by the Ontario Judicature Act of 1881, and
it 1s due to his able and sympathetic administration of the new
system then inaugurated, that it soon approved itself to the
profession.

Sir John was of a singularly calm and equitable disposition
and of an eminently judicial frame of mind, apt to see all sides of
a case and without any prepossessions for or against any litigant
who came before him. As a lawyer, few of his contemporaries
could reasonably claim to be his equal either in the grasp of legal
principles, or the wide and varied stores of knowledge which he
possessed and was ever adding to. His official duties were
discharged with firmmness, but with unfailing courtesy to and
consideration for the Bar, the members of which always regarded
him with profound admiration and respeet, and by whom his
death will be sincerely regretted.  And here we desire to pay our
tribute of gratitude for his many contributions to the editorial
column of this journal: articles of great value to practitioners
and counsel and on a variety of subjects.

Sir John was perhaps ill advised when in 1903 he undertook
the office of a Commissioner to inquire inte the Gamey charges,
for it was the only oceasion during his long careor that he was
exposed to adverse eritictsm, a result almost inevitable when
party poiities are concerned.  This incident was another illustra-
tion of the evil of appointing Judges on commissions and taking
them away from their proper sphere of labour, especially in eascs

s we have seen lately in Manitoba), where political animosities
can creep in.

In 1900 he was offered and declined the Chancellorship of
Toronto University, of which he was a most distingnished alumnus.
In 1901 his late Majesty was graciously pleared to confer on him
the honour of Knighthood, in connection with the Order of St.
Michael and St. George; this distinguished record of Royal favour
was unanimously approved by the profession.

He had thus for twenty years past filled one of the highest
judicial offices in the Provinee with distinction and universal
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acceptability. He has gone now to his reward leaving behind
him the reputation of a learned and thoroughly upright magistrate,
and the memory of a kindly Christian gentleman.

He leaves a widow (a daughter of the late David Buchan, a
former Bursar of the Toronto University) and several children,
Two of his sons are now serving in the army. His eldest son
Algxander volunteered for the service of the Empire during the
Boer war and died after the conclusion of war in South Africa.

We may observe that under the provisions of the Ontario
Judicature Act with the demise of Sir John Buyd the office of
Chancellor of Ontario comes to an end, and the present learned
Chief Justice of the King's Bench now becomes automatically
the President of the High Court Division.

Among the judicial tributes paid to the memory of the late
Chancellor was the following by Mr. Justice Hodgins, at the
opening of Court on the 23rd November, 1916, in the Chancery
Ccurt room. He spoke as follows:—

“It is fitting that, in this room where Sir John Boyd has so
ofr>n presided, I should express on behalf of the Bench of this
Province our profound grief at the sudden taking off of Sir John
Alexander Boyd, for 35 years Chancellor of Ontario, and President
of the High Court of Justice.

“His active work as a Master in Chancery preceded his
appointment as a Judge. To his judicial duties he remained
entirely faithful and it was while he was thus engaged during
the week just ended that he was stricken down.

“The great carcer which has just closed has been of great
value to Canada, and will, T believe, long remain as an example
and incentive, not only to our profession, but to ali Canadians
who love their country and try to serve it. Of his commanding
services to the jurisprudence of this country much migh. be said.
Sir John Boyd is the last of a line of Chancellors, a~d he has
worthily maintained the high standard which they inaugurated.

“In some departments of our coruplex profession he shone
with peculiar lustre. No Judge has ever drawn so deeply irom
the well of English undefiled, or lent such an Attic flavour to the
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" judgments which he pronounced. His eminence a8 a master of

exquisite English will long be remembered, not only here but
wherever that language is spoken.

“8ir John Boyd added a siinplicity of character and kindliness
of disposition to an almost passionate love of law. His rare
conception of what was equitable, and therefore equity, and his
unequalled training in that branch of legal science, enabled him
to give force and direction to the actual union of law and egnity
which, but for his influence, might have longer remained a union
but in name.

“The presence of Sir John Boyd upon the Bench has for so
long been a link with the great Judges of the past that his passing
away will mark the closing of one period of our legal history.
Toronte has a peculiar intercst in his memory. He was born
here, he was educated and practised here, and here he gathered
his judicial laurels. He has during his long life identifiea himself
with what was sound and wholesome in our national life and he
leaves with us the remembrance of a great Canadian.”

Sir Glenholme Falconbridge who now, by the decease of the
late Chancellor Boyd, becomes President of the High Court
Division, thus referred to the death of his life long friend and
predecessor: I -cannot add anything to the beautiful eulogium
pronounced by my learned brother Hodgins, and had 1 been in
his place I think my emotion would have been tco great if 1 had
attempted to say anything in public. The relations between
Sir John Boyd and myself were particularly intimate and affection-
ate, dating from the days of his early career at the Bar and my
own studentship. The passing of the iast of the Chancellors
is an irreparabic public calamity as well as a cruel personal loss.”

JUDICIAL APPOINTMENTS IN ONTARIO.

The vacancies created by the death of Hon. Mr. Justice
Garrow of the Appellate Division and of Chancellor Boyd have
been filled by the appointment of Mr. Hugh Edward Rose, K.C.,
and Mr. William Nassau Ferguson, K.C. These appointments
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have been favourably received by the profession, and these
gentlemen will, we are sure, give a good account of themselves
in their new and honourable positions. Both of them were born
in the same year, 1869, and both were called to the Bar in the
same year, 1894, and both have been members of large firms
practising in the City of Toronto.

Mr. Rose was the son of the late Hon. J. &. Rose, LL.D.,
one of the Justices of the High Court of Judic:.ture, Ontario, in
which capacity he evinced judicial qualities of a high order.
His death, at a comparatively early age, was a great loss tc the
Bench. His son, whose appointment has just been announced,
will, we doibt not, take an equally high position. Mr. Ruse is
a student and a man of letters, and is recognized as a sound and
well read lawyer. We venture to predict that he will prove a
valuable acquisition to the Bench and be a dignified and courteous
member of it. He sits as one of the Judges of the High Court
Division.

Mr. Ferguson has not of late been so much in Court as Mr.
Rose, as his pressing office business required closer attention;
but he is also a sound lawyer, and having had an extensive business
experience, and being possessed of a large fund of shrewd common
sense (which counts for much), we may well believe that he also
will make an excellent Judge. Personally popular and genial,
he has long been a favourite with the profession, and he goes to
his new position with their best wishes for a long life of usefulness.
Mr. Fergusen has been appointed to the Appellate Division of the
Supreme Court of Ontario.

Although we all might recognise the value of experience and
mature judgment in “he oceupants of the Bench, there is much to
be’ said in {.vour of the appointment of comparatively young
men to judicial positions, provided always, of course, that they
have been engaged in active practice and have evineed qualities
which fit them for such important duties. To appoint men who
for years have been active politicians, but whose usefulness in
that field has ceasced, and who have no judicial qualities or prac-
tical experience in the law, is injurious both to the public and
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the profession, and yet such appointmerts have been made in
the past.

It cannot be said that any objection «f that kind couid be
made to the recent appointments. Both o *hese appointees
are comparatively young; of considerable pracdceal experience
in the business of the Courts and may be expeeted to become
more usefui day by day, vhereas those appeinted late in life,
mainly for political reasons, are apt to become less and less useful
as the vears gu by.

We are sure the new judges will not fail to emulatc those of their
predecessors, whose patience and courtesy have grewn with their
vears. Unfortunately there are some of whom this cannot be
said.

REDEMPTION ACTIONS AND THE STATUTE OF
LIMITATIONS.

In the recent case of Smith v. Darling, 36 C.L.R. 458, it has
been dec.dea chat the disability clausesof the Statute of Limitations
(R.8.0. c. 75) ss. 4042 do nct apply to actions to redeem. The
Court, in effect, holds that infants may be barred of their right
to redeem while still under age; and that they have no period
allowed them after coming of age within which to assert their
rights.

With all due respect to the Appellate Division which, we
may cobserve, was unanimous, we cannot hut think that the con-
clusion arrived at is reached by a very technical cunstruction
of the Statute of Limitations and though it may he supperted
by high authority, is nevertheless an unsatisfactory conclusion.
It is admitted by the Court that an action to redeein is “an
action to recover land"” and on that point there can be no reason-
able doubt the moment the nature of the relief granted in a
redemption action comes to be considered: By the judgraeat in
such cases an account is ordered; if anything is found due to
the defendant, then on payment thereof, or if nothing is found
due, the defendant is ordered to deliver up possession of the
wortgaged property. Then, s. 40 of the Limitations Act says:
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“Jf at any *ime ai which the right t, bring an action™ to recover
anv land . . . frst accrues, as herein mentioned the person,
entitled is under disabilitv he is to have a further period after
such disability ceases for bringing lis action. But it is held
that ihis provision is limitad to actions provided for by scctions
5 and 6, but not to actions to redeem under section 20, although
the time for bringing an action to redeem which i1s admittedly
an action to recover land is certainly herein mentioned.”

The judgment of the Cour in this case shows the extraordin-
ary conflict of opinion which has prevailed on the point. The
decisions which the Appellate Division followed appear to have
been for the most part based on the collocation of the sections
of the Act as originally framed, which collocation we may observe
is now altered in the present Revised Statutes, and therefore
the reason for the decision which favours the view which the
Court below deems to be taken away; and the change in the
arrangement of the statute appears to us would have furnished
a very reasonable ground for holding that as the Act is now
fromed the disabilities clauses do apply to actions to redeem.
But the Court eonceived itself barred by the prior decision of
the Court of Appeal in Faulds v. Harper, 9 App. R. 537, which
was opposed to the still earlier case of Hall v. Caldwell or Caldwell
v. Hall, 7 U C.1..J. 42; 8§ U.C.LJ. 93. But we venture respect-
fuily to doubt that the decision of t.ue Court of Appeal in Faulds
v. Harper was a decision which was binding on the Court or
which 1t was under any obligation whatever to follow. That
action was brought by the representatives of a deccased mort-
g gor to redeem or for an account in the following circumstances:
The mortgagee had instituted a suit for and had obtained a decree
for sale. The saic was had, and the mortgagce being the plain-
tiff and having the conduct of the sale, had secretly, through
an agent, himself become the purchaser. The majority of the
Court ol Appeal treated the case as one against a mortgagee in
possession and as suen barred because as they held the disa-
bility clauses did not apply to acticns of redemption. Spragge,
(., and the Supreme Court of Canada, on the other hand, held that
the mortgagee by secretly becoming the purchaser had placed
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himself in the possession of the trustee and that th: Statute
of Limitations had no application to the case. In such cir-
cumstances it would seem to us that the expressions of opinion
of the majority of the Ontario Court of Appeal ac to whcther
or not the disability clauses of the Limitation Aect applied to
actions o redeem were clearly unnecessary for the decision of
the real point at issue in the case, as ultimately adjudged by
the Supreme Court of Canada, and therefore because mere
dicta and in no sense binding as an authority which the Court
was under any obligation to follow. One test, we think, to detzr-
mine the true character of the nature of the decision is its appesl-
abiiity. Was it necessary for the Supreme Court of Canada for
the ultimate decision of the case to decide whether the views
expressed by the majority of the Court were right or wrong? As
the result proved, clearly it was not. The case before the Court
was “Is the defendant a trustee for the pleintiff?”’ and the msjority
of the Court of Appeal in effect say we think he is & mortgagee
in possession and because we think he is in that position we think
the Statute of Limitations has barred the claim of the plaintiffs:
and in so doing theyv virtually decide on a false assumption of
fact a question of law which did not properly arise in the case
at all. How such a judgmeut can be anything now than a mere
dictum we fail to see. On the other hand, there can be no doubt
that the judgment of the Court of Error in appeal in Hall v.
Caldwell, 8 U.C.L.J. 93, reslly was a decision on the very point.
In these circumstances i* is to be regretted that it was not
considered adraissible to apnly a little ordinary commonsense
to the solution of the cuestion. If that had been done it might
very properly be asked “Is there any conceivable resson for
supposing that the Legislature intended to apply one rule to
infants claiming to recover land by a legal right, and some other
rufe to those cliiming to recover land by virtue of an equitabic
right?’’ and the answer must inevitably he “No.’
That being the case the Court might very reasonably be
astute to find that the statute had in fact made no difference,
rather than to find that it had. Moreover, in the construction of
Statutes of Limitavions which often in effect legalise the stealing
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of one man’'s property. by another, the inclination of the Cou :
‘n any doubtful case should be rather in favour of the origia !
owner than of the man who seeks the aid of the Statute to despoil
him of his rights. it is hard enough that cne who is sin juris
shouid lose his rights by failure to assert them within a limited
time, but it seems to be almost repugnant to natural justice to
deprive of their rights persons who are not sin juris by reason of
their failure to assert them whils under disability. And et
it is true that under the Statute of Limitstions as now framed
it is possible that a person under disability when his right accrues
may be barred while still an infant even in respect of legal rights
inasmuch as twenty vears is the utmost period of limitation row
allowed as between subjects.

It must be remembered that persons under disability arec
debarred from bringing actions of their own volition, an infapnt
must sue by his next friend, a lunatic by his committee; and as
the law now stands ‘t in effect says to the person not sin juris,
“You can't sue to recover your right, and if vou don't sue vou
shall be barred.”

According to the decision now under consideration a person
may be in his cradle when his right of redemption accrues, and
by the time he is ten vears old his right may be barred, unless
he brings an ection, which the law will not permit him to do.
exeept through the intervention of a next friend, whom he may
not be abie to find. But there is another feature in the case
under discussion which deserves notice. 1t appeared that one
action of foreclosure was begun against the morgtagor, wherein
judgment was obtained, but before the final order was pronounced
the mortgagor died, and without issuing any order to continue
the proceedings against the mortgagor's representatives a final
order was applied for and granted; and relying on the supposed
foreclosure thus obtained the mortgagee sold the property to
some third party, who conveved to some one clse who was not
made & party to the action.

A final order pronounced in such circumstances is pugatory.
It is in effect a judgment against a non-existent person, and
cannot by any possibility be binding on persons who are not
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subject to the jurisdiction of the Court. A solicitor obtaining
such an order knowing of the defect would be guilty of grave
misconduct and would be committing a fraud on the Court as on
all ex parte applications uberrimae fides is required on the part of
the applicant. If he did it ignorantly the proceedings, though
not reprehensible from a moral standpoint, would be none the
less nugatory.

As regards purchasers from the mortgagor in such circumstances
we do not think that the law “ Transfer of Property Act” would
protect them. S. 56 of that Act provides that “ An order of the
Court under any statutory or other jurisdiction shall not, as
against a prrehaser, whetiier with or without notice, be invali-
dated on the ground of want of jurisdiction, or want of any
concurrence, consent, notice or service.”

But no Court has power to pronounce judgments agains-
persons who are not parties to the proceedings in which a judgt
ment is pronounced. Au that this statutory provision does is
to make the judgment of the Court binding on those whom on its
face 1t purports to bind, as far as purchasers are concerned, even
though as against such persons there may have been a want of
jurisdiction, but there is nothing in that sta ute which makes a
juugment against A., who appears to be 4 party to the proccedings.
binding on his representatives in case A. be dead, where such
representatives are not parties. It 15 enough to say the judgment
dees not purport to bind them.

Betore the Judicature Act it was a well understood principle
of equ'ty procedure that in a redemption action all persons
interested in resisting the right of redemption ought (o be made
parties to the suit, but this elementary principle seems to have
been forgotten in the constitution of the action in question.
Formerly the Court of Chancery would not pronounce judgment
in suits where the proper parties were not before it. Nowadays
such defects scem to be regarded as immaterial, whether in this
respect we can be said to have improved on the former procedure
may perhaps be open to question. At all events the modern
method seems to leave the door open to further litigation and the
possibility of conflicting decisions on the same question.
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THE SUPREME COURT OF CANADA.

The views of an outsider, unless he is also an onlooker, are
apt te be inaccurate; but they have an element of abstraction
which may in this case prove an advantage. These views now
expressed may have some value and may be suggestive.

The impression is abroad that the Supreme Court of Canada
has not taken a position at all comparable to that occupied by
the Suprem: Court of the United States.

This last mentioned Court has a unique status in the Con-
stitution of the United States. It is part of the ma('hiner"y
of government and forms the judicial counterpoise tu the activities
of the legislative and executive functions which evolve and enforce
the Federal laws. But it has greater claims on our admiration,
in that it has maintained a high reputation as an xponent of law
and ccimmonsense.

The Supreme Court of Cianada is subject to what appears to
be a serious disadvantage. It is overshadowed by a Court of
equal authority and great prestige to which suitors may resort,
eituer as an alternative o1 as a further Court of Appeal.

The Judicial Committee of the Privy Council in England
has been the final tribunal in practically all the constitutional
questions which have agitated Canadna. Neoturally thiz lhas
robbed the Supreme Court of Canada of much reputation and
has prevented it from becom'ng a great factor in mouw' ‘mg the
political fortunes of Canada in a constitutional sense.

But in another way, differences of method seem to have
worked in the same direction.  The Judicial Committee's decisions
are unanimous, so far as the world knows, while in Canada its
highest Court displays in its judgments, both in statement and
result, methods that tend to diffuseness. Many of the Judges
write opinions of great value but cach seems to speak from a
different standpoint and to reach his conclusions with a dis-
similarity of treatment. This, to an outsider, betrays want of
collaboration, which in the highest Court is a distinct and un-
qualified defect.

How far this is .lue to racial divergence or to appointments
due to territorial representation must be left for Canadians to

T ’\l




420 CANADA LAW JOURNAL.

determine. The real secret of success in a Court drawn from a wide
and diverse area is appointment by 1aerit, not relative merely,
but actual. In the United States, wiith a larger field and equally
inharmonious systems in law and training, the Supreme Court
has been singularly fortunate in its personnel.

To an American the unadorned digrity and simplicity of
its highest Court is a subject of unalloyed congratulation. It
fits in with the national idiosyncrasy which rejoices in conferring
colloquial titles on the unworthy and denying distinctions to
the highest of its servants.

But in a British Dominion one naturally expects that its
most notable Court should receive the greatest of those horours
which monarchical institutions provide. How is it that while
the Chief Justices of Provincial Courts receive Knighchood from
their Sovereign, the merabers of the Supreme Court of Canada,
who rark highber, are treated as unworthy of that honour unless
they have achieved it in political circles for pre-judicial services?

Is the explanation due to want of merit in the members of
tne Court? This can only be partially so when some of the
names of its Judges are recalled. Or is it that the Canadian
people have never taken it to their hearts and bestowed upon
it their choicest gifts? And if so is it not something for the people
1w ponder over and question whether indifference may not be
the result of lack of appreciation of the fundamental coneeption
that a grest Court i8 one composed of great lawyers? And may
net that want of affection react on the Court itself and render it
less responsive to its duties to the State apd somewhat careless
of its reputation?

Whatever the cause, the effect is there. And to one accus-
tomed to appreciate the regard in which the highest Court in the
United States is hela both at home and abroad, it is puzzling
that a people so clear headed and progressive as those of the
Cunadian Dominion, should not realize that its conditions require
and demand as the keystone of its national arch a Court possess-
ing its highest esteem and confidence, strengthened by its best
and brightest legal intellects and honoured by its country.

AN OUTSIDER.
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JU. .28 AND EXTRA-JUDICIAL DUTIES.

Divergence i1 view among members of the judicisry «s to the
scope and limitations of the judicial office are always of interest,
especially when the views that differ are the views of Judges who
themselves belong to different generations and aiso find them-
selves in different environments. A greater difference of opinion
could not well be found than in the views expressed by the late
Lord Esher, as Master of the Rolls, on the 9th Nov. 1892, and
those expressed by Lord Reading, the Lord Chief Justice of
England, ou the 9th Nov. 1916, in speeches at the Lord Mayur's
inauguration dinner at the Guildhall on the question of Judges
taking part in the work of commissions outside the sphere of
strictly judicial duties. The late Lord Esher, in response to the
toast of the judges and the Bar of England, said: “When the
judges of England acted within the scope of their ordinary duties
nobody ever attempted to suggest that they were not impartial.
At the present time; however, they knew that on2 of the judges
{the late Mr. Justice, afterwards Lord, Justice Mathew) had been
asked to 56 beyond the scope of his ordinary duty (ss chairman
of the Irish Evicte: Tenants Commission), and he for one was
sorry and surprised that the judge in question had consented to
do s0. The result was inevitable. That judge had already
been fiercely accused of partiality or of a want of desire to do
justice. But he could safely say that throughout his close
experience of twenty-four years there had not been a judge on
the English Bench who had shown at any time or in any position
sny other feeling or desire than to be absolutely impartial and to
do right.” Lord Reading, four-and-twenty years afterwards to
the very day, replying to the selfsame toast at the Guildhall,
gloried in the assumption of extra-judicial work by judges which
Lord Esher has so strongly deprecated. ¢ During the last year
of their work,” said the Lord Chief Justice, ‘“the judges have
discharged a mcce important task in the affairs of the State than
is usually allocated to them. They have been called upon to take
part in the work of Royal Commissions, advisory committees
of great responsibilivy, to sit upon local tribunals, to hold inquiries,
and in other ways to serve the State. They are ready to do all
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that, striving 4t the same time to their utmost that there shall be
no disturbance in the ordinary daily routine of the judicial work
intrusted to them. I desire to say that we consider it a privilege
that we have been called upon to take a greater part in the national
work. That in a time of stress the country should turn to the
judges for the impartial analysis of evidence and welcome their
assistance in important public affairs is one of the greatest tributes
that has ever been paid to the Judicial Bench.” Had Lord
Esher spoken in 1916, no doubt he would have expressed himself
in the same sense as Lord Reading, with whose remarks the
whole profession will ~gree.—Law Times.

[So far as Canada is concerned we entirely agree with the views
expressed by Lord Esher. Lord Reading's eloquence may sway
some minds, but not ours. We venture to think the profession
in this country would rather favour the sound and safe rule laid
down by Lord Esher. What is good for England is not necessarily
good for Canada.—Ed.]

FOREIGN INFLUENCES IN "YVGLISH AND AMERICAN
LAaw.

A not uncommon conception as to the development of our
law is that God and nature conspired to plant its seeds in a
favoured island, to foster the growing plant until it achicved a
certain maturity, and to cause it to be transplanted to our own
land, where it ceniinued to flourish. A very eminent English
jurist, only a few years ago, delivered an address at the annual
meeting of the American Bar Association, adopting as his thesis
the proposition that the geographiral situation of England pre-
destined her legal development. He found the explanation of the
phenomenon that England alone of the European states escaped
the “reception” of the Roman Law in the fact that she was an
island, and that ‘ the influences which governed the development
of law on the European mainland reached her in an attenuated
form"” (James Bryce, The Development of the Common Law,
American Bar Association Reports, 1907, p. 458). Unfortunately
for the learned gentleman’s thesis, he overlooked the fact--though
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himself a “MNorthcountryman"—that England is not an island
(for, as our geographies teach us, it is bounded on the north by
Scotland), and that her canny neighbour, though far more remote
geographically from the continent, did “receivc’” the civil law
(20 Juridical Review, p. 178).

In truth, English law is not wholly a plant of indigenous
growth. Though in the main it is true that our law and that of
England upon which it is based has a methed and a spirit peculiar
to itself and in many of its institutions 2nd doctrines shows little
of foreign influence, i is also true that at hardly any period of
its history has it been wholly independent of such influence.

The history of English law really begins with a foreign and
Romanized influence, the work of the Norman kings. The Saxon
laws and customs, the importance of which it was formerly so
much the fashion to exaggerate, bad, moderm scholars tell us,
comparatively little influence on our institutions. Even the jury,
which the older popular English historians were fond of tracing
to a Saxon original, has been proved to be a Frankish invention,
not unmodified by contact with Rome. Its source was in Norman
despotism, not in Saxon liberty (1 Pollock & M. History of English
Law, 2nd ed., p. 142). Our greatest legal historian declares that
the most important date in English legal history is not 1066, the
vear of the Conquest, but 1166, the probable date of the intro-
duction of the writ of novel disseisin. And that writ, as Pro-
fessor Vinogradoff has said, is but “a secular variation of the
canonistic action of spoliation (actio spolii), and this again has
evidently sprung f7om the Roman interdict unde vi” (Vinogradoff,
Roman Law in Medieval furope, p. 86). Sir Frederick Pollock,
in his “Genius of the Common Law,” points out that the men
who make law are not “mere men in the crowd; they rather
belong to the educated class who mediate between the leaders
of thought and the generzl public opinion that sooner or later
follows them” (Pollock, Common Law, p. 95). If we remember
that practically all the educated class, that practically all the
leaders of thought in the days when the foundations of the Engiish
law were laid, were rcelesiastics, trained to som extent at least
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in the canon and the civil law, we can better apprecir.ce the import-
ance to early English law of those alien systems.

One of these trained ecclesiastics in the thirteenth century
wrote a systematic work on the laws of England, a book that
stood unrivaled for centuries as sn institutional treatise. The
researches of Professor Maitland have demonstrated thai Brrcton,
as Kipling tells us Homer did, took “what he’d require” from
Azo, an Italian commentator then in great vogue (Maitland,
Bracton and Azo (Selden Society), Introduction). In this way
large elements of impure Roman law were ad~ted wholesale into
the body of our law. For what Bracton had done with respect
to Azo, his successors, among them Coke and Hale and Black-
stone, did with respert to him—they borrowed, to say the least,
rather extensively (Scrutton, Roman Law and the Law of Eng-
land, p. 150).

It is not to be supposed that foreign influences have always
been as powerful as they were in the twelfth and thirteenth
centuries—the former of which has been called the “most legal’’
of centurirs. The succeeding years were perhaps the period of
English legal history, duringz which the least contact with alien
laws and systems took place, an era of almost strictly national
development. The influence of foreign systems was largely
nationai development. The influence of foreign systems was
largely negative. Wycliffe, the reformers, the popular and
nationalistic party, aligned themselves on the side of the common
law, an alliance that was significant for the future development
of the common law both in England and in America (2 Holds-
worth, History of English Law, n. 339).

The sixteenth century was a time fraught with danger to the
common law. It was an age replete with great changes in reli-
gious, political and social ideas, and, as in all such eras, the
existing legal system was in some danger. The growing powers
of the Privy Counecil, the Chauncery, and the Star Chamber, all
culoured with continentsal legal and political theories, threatened
the native jurisprudence. Mr. Holdsworth has recently pointed
oul, that Maitland, 1n his inimitable essay on English Law and the
Renaissance, perhaps exaggerated the decrease in the number of
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practitioncrs and the falling off in the business of the common-
law courts. But, notwithstanding, he is forced to admit that it
was the “critical period” for English law. “For the first and
only time in its history,” he says, ‘“the common law was
threatened, and its supremacy was not fully secured until the
legislation of the Lung Parliament. That it was able to assert
its supremacy is due partly to the earlier reception of the thir-
teepth century, partly to its capacity to assimilate principles
horrowed from its rivals—principles which, in many cases, can
be connected directly or indirectly with the reception of this
century”’ (Holdsworth, The Reception of Roman Law in the
Sixteenth Century, 28 Law Quarterly Rev., p. 254). In other
words, the inoculation of the thirteenth century saved Inglish
law from the fate of German and other national laws, that of
being conquered by the revived law of Rome. There is a risk,
however, lest we overestimate the influence of foreign legal an:d
political idea: during this era. The greatest legal humanists at
cither end o the century, Sir Thomas More and Francis Bacon,
‘were common lawyers; the legal profession during this century
gained the inonopoly of practice in the new Court of Chancery,
* as it already had done in the common-law courts (id. p. 142).
Coke, the chief representative of the commor law at the
beginning of the seventeenth century, was largely responsible for
the traditional view that minimizes the debt of our law to alien
influences. He says: “It is worthy of consideration how the
laws of England are not derived from any foreign law, cither
canon or civil or other, but a special law appropriated to this
kingdom” (3 Co. Inst., p. 100). And clsewhere he expresses a
low opinion of the civil law, which he compares for uncertainty
to “a sea of waves' (Id. p. 1563). If we may believe Bacon,
(Coke’s great rival, it was Coke himself who saved the common
law from a like reproach, and restored the system of judicial
precedents of which that system has been so proud. Bacon says
that but for Coke’s work of restatement, the law would have
been “like a ship without ballast; for that the cases of raodern
experience are fled from those that are adjudged and ruled in
former times” (Bacon's Writings (Spedding’s ed.), v. XIIL, p.
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65). To use Professor Pcund’s suggestive phrases, beginning with
Ceke an era of “law without justice” followed ...i era of “justice
without law.” Counsel and Judges cease to invoke the rule of
conscience and reason; they cease to refer to an ideal system
of natural law. The reign of the Year Books and of judicial
precedents was re-established. And yet, as we have seen, Coke,
the enem: of all things foreign, liberally borrows from Bracton
matter which the latter had dravwn indirectly from the Institutes
of Justinian.

The eighteenth century was, next to the thirteenth, that in
which foreign influences made themselves most strongly felt in
the development of English law.  The pages of Burrow’s Reports,
where may be found those great cases in which Lord Mansfield
laid the foundations of the commercial law cf Iinglaad, are replete
with references to Irench and Duteh jurists.  Nowhere is there
traceable a mere conscious rellance upon foreign law than in the
work of that great Judge (2 Campbell, Lives of the Chief Justices
(Little Brown cd). pp. 404 et seq.).

Very recently Professor Pound has pointed out how much our
own law owes to the work of Storv and Kent, particularly to that
of the former (Pound, The Pluce of Judge Story in the Making
of American Law, 48 Am. L. Rev., p. 676). Indeed, he shows
that Story is largely responsible for the “reception” of the English
commen law, of Linglish equity, and Fnglish commercial law in
our own country. The cormmmon law was by no means recognized
without question by the colonists as the basis of their juris-
prudence. It may be that Sir Frederick Pollock is right- when
he sars that “the Fathers of the Constitution, in the very act
of repudiating allegiance to King and Parliament, enthroned « 1
lady, the Common Law, on the western shores of the Atlantic”
(The Genuis of the Common Law, p. 57). But, in spite of the
“enthronement”’ of the common law in our Federal Constitution,
it is by no mecans certain that the spirit evidenced by the Ken-
tucky legislation of 1808 forbidding the citation of English cases
might not have prevented the complete adoption of the coramon
law (Gray, The Nature and Sources of the Law, appx. IX., p. 323).
The fate of English law in America might have been different
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but for the work of a few great jurists. The cighteenth century
law and equity of Mansfield and Hardwicke were not on any
strict theory part of the common law brought to the country by
those who settled it. But a few of our early Judges and institu-
tional writers, chief among them Story and Kent, perceived the
value of the work done by the English Judges since the colonial
settlements. They imported the eighteenth century Knglish
material, which might truly be called a foreign law, and thus
placed the law of the United States in line with that of England.
Finally, it should not be fdrgottcn that in the important field of
Conflict of Laws, “with some sugges*tions from the writings of
the Dutch School and with the help of a meagre body of decided
cases, Story wrote the law anew, and in 2 way which has fixed
the ideas of American and English lawvers at least, and on the
Continent gave a .ew imnulse to legal scnolarship™ (1 Beale,
A Treatise on the Confliet of Laws, pt. 1., p. 31). The mention
of conflict of laws suggests that the influence of other svstems
has been more active in certain branches of our law than in others.
Equity, Admiralty, and thase brahches of law which were formerly
administered by the ccclesiastical courts, at onece oceur 2s possible
depar‘ments which have been largel, a%fected. But conclusions
must nod be rcached with too much po.itiveness.  Sueh hopeful
subjects for a forcign origin as the trust end the executor are by
the best modern authority regarded as in the main native pro-
ducts (Goffin, The Testamentary Executor, p. 12; Maitland, Lq.,
p- 8). Indeed, it is difficult to point to this or that doctrine or
legal institution, and say that it is or is not imported from the
civil law. We do not establish a Roman origin for our law of
bailments, for example, by showing that Lord Holt, in Coggs v.
Bernard (2 Ld. Raym. 909) quoted the Latin texts with great
fullness.  The influenes has worked in a more subtle fashion.
Good examples of how it has operated are afforded by Mr. Goudy's
interesting demonstration that the maxim, Aetio personalis norilur
cum persona, owes its origin to a misreading of Latin texts by
Bracton (Goudy, Twn Ancient Booeards, Oxford Essays in Legal
History, 1913, p. 215), and by Mr. Maitland's suggestion that
the illogical classifieation of a term for years under the eategory
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of a chattel real is the result of a similar error (2 Pollock & M.
History of English Law, p. 114. Cae who is curious to see
instances of citation of Roman texts may find them collected by
James Williams, Roman Law in English Decisions, 23 Law Maga-
zine & iXeview, 139). Often the alien influence has operated in
even & mor¢ ndirect way, as the study of the history of our law
of contracts would show.

It is apparent that the weight and importance of foreign in-
fluences cannot be summed up by a collection of citations of the
works of Roman and foreign junists. The fact, for example, that
the reporter of the Cases tempore Finch, in the seventeenth cen-
tury, notes the differences between the rule laid down by the
Judge and the civil law rule merely means that the reporter had
some sort of interest in Roman law (Wallace, The Reporters, r
489). Indeed. it was quite the faxhion, especially among the
cighteenth century Judges. to gamish their opinions with scraps
of learning. Sometimes the quotations were n’sunderstood; wit-
ness Sir Richurd Pepper Arden’s reference to t. ¢ Digest and his
mistranslation of doli exceptio as “exception of .vaud practised”
(Kennell v. Abboll, 4 Ves. Sr. 802, 4+ Revised Rep. 351, 25 Eng.
Rul. Cas. 480). But, whether the passages quoted were under-
stood or not, the evidence of frequent citation bears bhut little
upon thg question as {o the extent of foreign influence.

It may be of interest, however, to call attention to a few
modern cases in which the influence of jurists. who base their
conclusions in large part upen comparative jurisprudence, may
be distinctly traced. In Hindson v. Ashby ([1896) 2 Ch. 1, 65
L.J. Ch. N.8. 515, 74 L.T.N.8. 327, 45 Week. Rep. 252, 60 J.P.
484) and in Foster v. Wright (L.R. 4 C.P. Div. 438, 49 L.J.C.P.N.
S. 97, 4 1LP. 7, involving questions of alluvion, counsel and
the Court not only cited Bracton and the Institutes, but counsel
in the former case also cited Maitland’s Bracton and Azo. In
Bridges v. Hawkesworth (15 Jur. 1079, 21 LJ.Q.B.N.S. 75), a
leading case on the subject of finding, Savigny on Possession was
referred to both in the argument and by the Court, and on the
same subject Chief Justice Russell, in South Staflordshire W ater
Co. v. Sharman ([1896] 2 Q.B. 44, 65 L.J.Q.B.N.S. 460, 74 L.T.N 5.
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761, 44 Week. Rep. 653), founds his opinion solely upon the
authority of a strictlv theoretical work, Pollock and Wright's
Iissay on Possession in the Common Law, itself largely the product
of the studies of continental jurists. The leading modern English
case on the question of the necessity of delivery in gifts of chattels
is Cochran v. Moore (L.R. 25 Q.B. Div. 37, 59 L.J.Q.B.N.S. 377,
63 L.T.N.S. 153, 38 Week. Rep. 588, 514 J.P. 804, 12 Eng. Rul.
Cas. 410). In his opinion Lord Justice Fry not only refers to
the Institutes, but also adopts the conclusions of Mr. Maitland
in his brilliant papers on the Seisin of Chattels, the Beatitude
of Seisin, and the Mystery of Seisin (1 Maitland, Colleeted
Papers, pp. 329 ¢t seq.). These papers are themselves largely
under obligation to the labours of German and French legal
scholars.  Mr. Justice Holmes" great work onvthe Common Law,
a philosophical and comparative study of some of the central
ideas in our legal svstem.-has been frequently cited and relied
upon—notabiy by Collins, M.R., in the case of The Winkfieid
(L.R. [1902] P. 42, 3 B.R.C. 368, 71 L.J. Proh. N.S. 21, 50 Week.
Rep. 246, 85 i. T.N.8. 688, 18 Times L.R. 178, 9 Asp. Mar. L.
Cas. 259). dealing with the rights of g bailee, and by Lord Mac-
naghten, in the case of Perry v. Clissold ([1907] A.C. 73, 76
LJ.P.C.NS. 19, 95 L.T.N.S. 890, 23 Times L.R. 232), on the
subject of adverse possossi'm]. The latter Judge—an accom-
plished student of comparative law—also cites the articles of
Maitland before referred to and the essay of the late Professor
Ames on the Disselsin of Chattels.

But here again mere frequency of citation means little.  The
work of students who delve into the foundations of legal ideas
and institutions, aided by the light of comparative law, ultimately
has an influence more elusive, but more profound, than any which
comes from shaping a p: vticular doctrine. Legal and political
theories are insensibly shape by the efforts of such men. Students
like Holmes and Pound and Wigmore are even now digging the
channels through which our law must in the future tlow.

Von Thering has said: “ Every age is a riddle, which not itself,
but the future only, can solve” (1 Geist des romischen Rechts,
p. 35).  And so of our own century. Whether we are availing
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ourselves more or less than did our forefathers of foreign materials
only the future can say. But one can imagine that he observes
certain influences at work which are forcing the leaders of legal
thought to know more and more of other legal systems than our
own. The existence of such Courts as the Judicial Committee
of the Privy Council and our own Supreme Court, bound to take
judicial notice of the laws of countries ruled by the most diverse
svstems of law, is one influence which calls for and produces
lawvers and Judges learned in more than one system of law.
Again, the increasing importance of questions of foreign law
arising from the extension of commerce and travel is forcing upon
our bar and bench some study of other sorts of law than our
ow. But, above all, there is a constantly increasing demand
that our legal training be guided so that “when the lawver comes
to the bar,” &s Mr. Root szid, in his recent address at the American
Bar Association, ‘““he will have learned to think not merely in
terms of law, but in terms of jurisprudence’ {American Bar
Asso. Journal, October. 1916. p. 747). And that means that he
shail have made to some extent a comparative study of legal
systems. Elaborate programs in the study of legal science, in-
cluding Roman, French, and German legal systems, are now pre-
sented in several of our university law schools to meet the need
which cven so practical a lawyver as Mr. Root recognizes as an
actual one. The fact that a good beginning has been made
presages well for fruitful results in our country from the scientifie
study of comparative law.—Case and Comment.

In a )judgment reported 36 O.L.R. 405 the cxpression
“Lords Justices;” is used. Query, is it right? If the plurai
“Lords” is used should not *Justice” follow? Or if **Jus-
tices”” should be used, should not the word “*Lord” precede?
Is not the word ““Lord™ in this connection really an adjective
defining the nature of the “Justices” referred to? If so, the
expression “Lord Justices” would be correct.  Or if the word
“Justice’’ be used as the adjective indicating the kind of Lords
referred to, then ‘““Lords Justice” wculd be correct, but
“Lords Justices™ seems to be of doubtful prorriety. It seems
like saying ‘“blackshorses.”

The abbreviation is always ‘“ L.JJ."”" not “LL.,JJ.”
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REVIEW OF CURRENT ENGLISH CASES.

(Registered in accordance with the Jopyrigkt Act.)

NEGLIGENCE—BUILDING CONTRACT—CLAUSE THAT CONTRACTOR
SHALL ALLOW REASONABLE USE OF S$SCAFFOLDING BY OTHER
TRADESMEN—DUTY OF CONTRACTOR TOWARDS WORKMEN EM-
PLOYED BY OTHER TRADESMEN—INVITATION.

Elliott v. Roberts (1916) 2 K.B. 518. The defendants in this
case had entered into a contract with the London County Council
to enlarge and remodel a school building. The contract included
providing hot water and heating apparatus, but it reserved liberty
to the County Council to ncminate special tradesmen to do this
work, in which case a fixed sum was to be deducted from the
coatract price and to be paid directly by the Council to the
vTaucsmen executing the work: persons so emploved were, by the
contract, declared to be sub-contractors employed by the defend-
ants. The contract also provided that the defendants would
afford facilities to any other tradesmen employed by the Council,
including the reasonable use of scaffolding erected by the defend-
ants for their own purposes. The Council in exercise of its
right nominated a firm of hot water engineers to provide and
instal the hot water and heating apparatus. The plaintiff, one
of the servants of this firm, in course of his work, had occasion
to use a gangway provided by the defendants over an opening
in an upper floor in the building, and owing to the planks being
loose. they slipped, and he fell through the aperture and wasinjured.
The action was tried by wush, J., and a jury, and a verdict of
£2,000 was given for the plaintiff, that leamed judge however
dismissed the action on the ground that the position of the defend-
ants to the plaintiff was that of licensors, and as such thev owed
no duty to him, it being admitted that there was no concealed
trap. The Court of Appeal (Eady, Pickford, and Baukes,
[..J1) however came to the conclusion that the defendants were
not licensors but inviters, and as such owed himaduty totake rea-
sonable care that the gangway was in proper order: but as, from the
wa  the case wus presented to the jury, they might possibly have
come to the conclusion that the negligence of the defendants
consisted in not fastening the planks, or not providing a hand-
rail, both of which defects were known to the plaintiffs, the
verdiet could not stand, and a new trial was therefore ordered.
The plaintifi’s ground for recovery, as put by Bankes, L.J., beinz
*“that his injury was the result of his being exposed to a concealed
danger which the defendants knew or ought to have known,
and of which he himself had no knowledge or notice.”
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PRINCIPAL AND AGENT—DAMAGE OCCASIONED BY UNTRUE STATE-
MENT MADE BY AGENT TO PRINCIPAL—MEASURE OF DAMAGES.

Johnston v. Braham (1916) 2 K.B. 529. This was an action
by a principal against her agents to recover damages occasioned
by the plaintiff being induced to enter info a contract owing to
the false representations of the agents. The defendants acted as
the plaintifi’s agent in the leasing of a theatre for a week, under
the contract which was made with the Suitu Company Ltd., she
was to be entitled to 60 per cent. oi the gross takings for the week
commencing November 29, 1915, she undertaking to pay the
salaries of certain artists amounting to £60 for the weck. The
plaintiff was induced to enter intc the contract on the defendants’
representations that the gross takings at the theatre were £250
a week. It did not appear that this representation had been
made fraudulently, but it was made without reasonable and
suflicient inquiry. The plaintiff found that the total takings for
the week were only £68 11s. 7d., and she incurred £35 13s. 02,
expenses for her company; she claimed to recover that sum.
together with £38 for the estimatea profit she would have made.
had the representations been true. The County Court Judge
who tried the action gave her judgment for the £35 13s. 0d.
plus £20 for loss of time. in all £55 13s. 0d. On appeal by the
defendants it was held by the Divisional Court (Rowlatt &
Sankey, JJ.) that though the £20 would not be recoverable as
for loss of estimated profits, it would be properly recoverable as
a con.pensation for loss of time, and the appeal was dismissed.

SHIP --— (CHARTERPARTY — VOYAGE INVOLVING ‘'SEIZURE OR
CAPTURE —RISK OF BEING ATTACKED BY SUBMARINE.

Re Tonnevold & Finn Friis (1916) 2 KB. 551. This was a
case stated by an arbitrator on the construction of a charter-
purty which provided that “no voyage be undertaken and no
documents, goods, or persons shipped that would involve risk
of seizure, repalriation, or penalty by rulers or governments.”
The charterparty was made in 1912 and, of course, not in con-
templation of the present war, and the question arose whether the
risk which the vessel might incur of being sunk by a German
submarine, wax within the terms of the above mentioned provision.
It was argued that to be sunk was neither “seizure nor capture;”
hut the arbitraior was of the opinion that the risk of being sunk
by a submarine was within the meaning of the words used, »nd
Scrutton, J., agreed with him. /s the leamned judge nuts it, i
would be putting too fine and tec wical a meaning cn che words,
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to hold that if a commander of a submarine went on board the
vessel and ordered e crew to leave and there sank her, that would
be “capture;” but that if he did not go. or send any c»e on hoard.
but merely ordered the crew to leave and ther sank her. it would
not be “capture.”

SALE OF GOODS—STOPPAGE IN TRANSITU —VEXDOR'S LIABILITY
TO CARRIER FOR FREIGHT.

Book Steamship Co. v. Cargo Fleet Iron Co. (1916) 2 K.B. 570.
In this case the Court of Appeal (Lord Reading, C.J., Warringtoen,
I..J., and Serutton, J.) have determined that where a vendor of
goods exercises his right of stoppage in transitu he i< linble to the
carrier for the freight due in respeet of sueh goods.  Thie decision
i= important as the Court lays down the law regarding the rights
of the parties where goods are stovped in transitn as follows:

{1} Where goods are stopped by vendor in transitu before they
reach their ultimate destination, the carrier is bound to aet upon
the notice by delivering the goods to, or according to the dircctions
of, the vendor, and, if he fails to do so, is liable in damages to the
vendor for conversion.

(23 The vendur on his part (although he may not be a party
to the contract of affreightment) is bound to take the goods, or
give directions for their delivery on arrival, and to discharge the
carriers’ lien for freight, and, in default, is liable in damages to
the carrier for the amount of the freight.

(3) If the conduet of the vendor prevents the carrier from
carrying the goods wo their specified ultimate destination, he is
Jiable for the freight not only to the place where the goods are
in fact carried, hut also to the ultimate destination.

{4) The effect of stoppage in iransitu is not to rescmd the
contract between the carrier and the purchaser, or to vest the
property in the goods in the unpaid vendor.

But according to Serutton, J., a vendor stupping in transitu
cannot, agaiust the will of the carrier, compel delivery of the
goods before they arrive at the specified des! nation.

The judgment of Bailhache, J., was reversed and judgment
given in favor of the earriers against the vendors for the full
amount. of the freight.

PRACTICE -~ TRIAL BY JURY—SEPARATION OF JURY AFTER SUM-
MING UP, AND BEFORE VERDICT—VALIDITY OF VERDICT.

Fanshaw v. Knowles (1916) 2 K.B. 538. This was an action
tried with a jury. After the summing up. the jury retired to
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coansider their verdict, and, after the judge had left the Court, they
stated to the associate that they had agreed on their verdict on
two points, but could not agrce on the third, and they then
separated for the night. In the morning on coming before the
judge they gave a verdict on all three points. To this verdiet
they attemp*ed to attach a condition, but on being informed by
the judge that they could not do so, they withdrew the condition.
Judgment was given at the trial on the findings of the jury in
favor of the plaintiff for £1,052. The defendant appealed,
contending that the verdict was invalid by reason of the separation
of the jury before it had been given. But the Court of Appeal
(Lord Reading, C.J., and Scrutton, J.A.) determined that aithough
a jury which separ~tes before they have given a verdict are
guiity of misconduct, which in criminal cases is sufficient to render
their verdict null and void, as was recently decided in Rez v.
Ketteridge (1915) 1 K.B. 467 (noted ante vol. 54, p. 24€,; the
same strict rule did not apply in civil cases, and there appearing
to be evidence to warrant the verdict in question, it was allowed
to stand: the fact that the jury had sought to make their answer
to a question subject to a coundition was heid to be no gro 'nd of
objection, they having subsecuently submitted to answer without
any condition.

SHIPPING—SHIPPERS' OBLIGATION TO SHIPOWNER—IJELAY IN
DISCHARGE OF CARGO — DEMURRAGE — LIABILITY oF
CHARTERZR.,

Mitehell Co. v. Steel (1916) 2 K.B. 610. This was a case stated
by arbitrators. The matter in dispute was as to the liability
of the charterer of a vessel to the shipowner for demurrage in the
following circumstances: Steel & Co. the cliarterers of a ship
belonging to Mitchell C('o. shipped thereon a cargo of rice for
carriage to Pireus. It was known to Steel Co. that, without the
permission of the British Government, there might be delay in
discharging the cargo, although they thought they would be
able to obtain the neccessary permission. The shipowner did
not know, and could not reasonably have known, that such
permission was necessary, and Steel Co. did not inform them.
The charterers were in fact unable to obtain the permission and
delay arcse and Atkin, J., who heard the motion on the ecase
stated, held that the charterers were under an obligation to
communicate to the shipowners the facts affecting the risk of a
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possible delay, and rot having done so, were liable for the de-
murrage claimed.

DEFAMATION — LiBEL — PUBLICATION — LETFER ADDRESSED
TO ONE PERSC?; OPENED BY ANOTHER.

Powell v. Gelston (1916) 2 K.B. 615. This was an action for
libel, and the sole question involved was whether or not there
had been a publication of the libel. The plaintiff advertised his
house for sale and the advertisement was answered by H. W.
Poilard who contemplated purchasing the house, and who re-
quested his son to write to the defendant to make certain inquiries
about the plaintiff. The son F. W. Pollard accordingly wrote
to the defendant asking for the information, and promaising not
to let the plaintiff know that the defendant had written. The
defendant sent a reply containing the alleged libel addressed to
F. W, Pollard at his own residence, but the father H. W. Poliard
who happened to be staying with his son reccived the letter in
his son’s absence and opened and read the contents, and it was not
secni or read by F. W, Pollard.  Bray, J., who tried the action,
held that the unauthorized opening of the letter by the father did
not amount to a publication for w'ich the defendant was liable.

Prize COURT—SEIZURE OF CARGO—RELEASE OF PROCEEDS—
('LAIM FOR FREIGHT-—JURISDICTION.

The Corsican Prince (1916) P. 193.  In this case the Corsican
Prince was a British ship with a cargo of barley consigned to
Hamburg from Odessa. On its arrival at Falmouth the cargo
was seized and sold by order of the Prize Court and the proceeds
paid inte Court. On an application for condemnation an order
was made for payment out of the proceeds to » Russian Bank and
others of the net proceeds of their portions of the cargo, subject
to the payment of the charges of the shipowners for freight.  An
application was then made to transfer the proceedings to the
Commercial Court to adjust the right of the eargo owners and
shipowners in respeet of the balance of the proeeeds. Evans,
P.2.D., however held that the Prize Court baving once acquired
jurisdiction was competent, and bad exelusive jurisdiction to
deal with incidental questions affecting the subject matter of the
seizure, notwithstanding there may have been a voluntary release
before the incidental question arose.
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PrizE CoURT-—OUTBREAK OF WAR—BRITISH SHIP WITH CARGO
FOR ENEMY COUNTRY—VOYAGE DIVERTED—SEIZURE OF
CARGU—CLAIM FOR FREIGHT.

The Iolo (1916) P. 206. This case involves a similar question
to that in the preceding case.  Shortly before the outbreak of
war the Tolo a British ship left a Russian port in the Black Sea
with a cargo of grain for Hamburg, and, at the suggestion of the
British Admiralty, her owners diverivd the veseel to a British
port, where the cargo was scized, and subscquently sold. and the
proceeds paid into Court. A Russian bank as cwners claimed
part of the cargo, and the amount was ordered to be paid to the
bank, subject to the claim of the shipowners for freight and
charges, and it was held by Evans, P.P.D., that although at
common law no freight was due, as the contract of affreightment
had not been carried out, and ha  become iliegal by reason of
the war, nevertheless, the Prize Court acting on equitable principles
would allow a fair and reasonable sum for freight or charges, the
amount to be ascertained by a referenee on the principle laid
down by the Court in The Juno, 1916, ', 169,

WiILL—CONSTRUCTION—“ ALL LEGACIES AND BEGUESTS TO BE
PAID FREE OF ALL DEATH DUTIEs —QIFT OF ANNUITY OUT
OF RESIDUE.

In re Kennedy Corbould v. Kennedy, (1916) 2 C'h. 379. By
the will in question in this case the testator gave certain specific
and pecuniary legacies, and life annuities, and declared that all
legacies, annuities and bequests bequeathe l by his will should be
given and paid free of all death duties; and he gave his residuary
estate in trust for sale and conversion, and directed his trustees
to pay his funeral and testamentary expenses, death duties,
debts, legacies and annuities, out of the proceeds, and invest the
residue thereof, and hold the same upon trust to pay the annual
sum of £500 cach to A and B during the life of C and D, and,
suhject thereto, upon trust for C and D) successively for life with
remainder to A and B obsolutely in equal shares.  The question
was whether the life interests and the specific annuities given out
of the residuary estate were freed from death duties, and Asthury,
J., held that they were not.

WILL -— CONSTRUCTION —— LEGACY TO SERVANTS ~— [FARM LABOUR-
E! S,
Inre Forrest, Bubb v. N ewcomb (1016) 2<'h. 386. By the will in
question in this case the testator bequeathed “to cach of my
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servants who shall have been in my service for three years prior
to my decease and shall be still in my service one year’s wages.”
The testator has an estate of 700 acres. There was a house on
the land, and he embloyed several domestic servants. He farmed
the land himself and had six labourers empleyed at ordinary
labourers’ wages. Sargant, J., held that these labourers were not
servants within the meaning of the will, and that the word, in a
legacy to servants, means domestic servants, who though not
necessarily employed in the testator’s house, yet minister in some
way to his comfort.

SETTLED ESTATE—WILL—IDIRECTION TO ALLOW CHILDREN TO
OCCUPY HOUSE WHILE UNMARRIED—TENANCY 70 LIFE—
PERSONS HAVING POWERS OF TENANT FOR LIFE.

I re Boyer (1916) 2 Ch. 404. This was a summary application
to determine whether certain persons had the powers of a tenant
for life so as to entitle them to sell the property in question under
the Settled Land Act, 1882 (4546 Vict. c. 38), (see R.8.0. ¢. 74
5.33 (1) (9) ). A tesiator who was owner of a long lease in certain
property known as the Grange, by will bequeathed the property
to trustees in trust for his wife for life, and after her death upon
trust to permit such of his unmarried children as wished to reside
in the house to occupy the same, with gifts over in case the children
should all marry, or not wish to reside in the house. The un-
married children desired to reside in the house, and desired as
persons having the powers of tenants for lif» to sell the property
and have the income of the pinceeds so long as they remained
unmarried. Sargant, J., to whom the application was made,
held that although the applicants were not tenants for life, they
had the powers of tenants for life and were entitled to scll as
proposed. See R.S.0. ¢. 74, 5. 33 (1) (g).
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Correspondence

MATRIMONIAL JURISDICTION.
The Editor, CaAnApA LAw JoUrNaAL, ToRONTO:

Dear Sir,—Under the above title you argue for your previous
declaration of opinion that no Court in Ontario has jurisdiction
to declare the nullity of a void marriage.

In support you say:—

(a) A de facto marriage can only be annulled by judicial
sentence of a Court with matrimonial jurisdietion.

(b) Many marriages liable to senteace of nullity become
unimpeachable by efflux of time.

(¢} You cite Hodgins v. McNeil, 9 Grant 305, and Reid v.
Aull, 32 O.L.R. 68, as supporting your contention.

(d) Finally, vou say that declaratory judgments must be
confined to matters within the jurisdietion of the Court which
makes them.

To these points I would like to reply:—

(@) A void marriage cannot be ‘“annulled”” by any Court
anvwhere; it never existed (Everslev p. 60). The deeree even
of a matrimonial Court says: “is null and void,” not “shall be.”
“A void marriage has no effeet at law; a decree of nullity is not
necessary.”” 16 Halsbury 499. The children of a void marriage
arc bastards, and no time legitimizes them. For instance, if
H. marries a woman, and she marry again, H. living, the last
marriage 1s void, without divorce: Bath v. Montague, 1 Salkeld
120. See also Riddlesden ~. Wogan, Cro. Eliz. 838.

) Hodgins v. McNeil and Reid v. Aull refer to voidable—
vt to void—marriages. The judgment of Middleton, J., in the
latter case i8 undoubtedly expressed broadly enough-—in reference
to declaratory judgments—to cover void marriages, but such a
marriage was not at issue. Butin Peppiatt v. Peppiatt, 30 D.L.R.,
the Appellate Division said that the Supreme Court had jurisdiction,
under the Judicature Act, thus impliedly over-ruling Reid v. Aull.

(¢jy This, I admit; but point out that vou argue in a circle.
The question is, what jurisdiction does the Supreme Court of
Ontario possess? Undoubtedly in a suit for dower, for instance,
it has jurisdiction to sav that the parties are not married, and the
real question is, if it can so declare in a suit where consequential
relief is sought may it not legally do so under sec. 16 b. of the
Judicature Act, 1914, where a merely declaratory judgment is
asked? With regard to void marriages, I maintain that it can.

Yours truly, ALFrRED B. MoRINE.

{It scems useless to pursue this matter further. If the Appell-
ate Division, or our correspondent, could point to any statute
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giving the Supreme Court of Ontario matrimonial jurisdiction,
that would end the dispute, but they do not. Cur correspondent
thinks it is to be found in the power to grant declaratory judg-
ments, we have already given reasons why we think that is not
s0; tou repeat them is unnecessary.—Ed.}]

Obituary.

Hox. James Kirkrarrick Kerr, K.C., SENATOR.

After a long illness, Mr. Kerr died at his residence, “Rath-
nelly,” in Toronto, in his seventy-fifth year.

Mr. Kerr at one time occupied a prominent position at the
Bar, though ia later years he was perhaps better known in the
political arena, having heen called to the Senate in March, 1902,
and in January, 1909, selected as Speaker of the Upper House,
remaining in office until 1911.

Mr. Kerr was born August Ist, 1841, in the township of
Puslinch, in the county of Wellington. He received his early
education at the well-known school of Dr. Tassie, in Galt, from
whence he removed to Toronto to study law. After being called
to the Bar in 1862 he entered into partnership with Mi. Blake,
the name of the firm being Blake, Kerr & Boyvd. He received
silk in 1874, and was elected Bencher of the Law Society in 1879.
He was from his early days an industrious student of the law,
and soon secured a large practice. He was an able advocate
and successful in the many business affairs that fall to the
lot of lawyers to attend to. In later years he was a member
of the firm of Kerr, Macdonald, Davidson & Paterson.

Mr. Kerr was a man of vigorous frame and untiring energy;
work was his delight. Amongst his -other activitics, he was a
prominent Mason, occupying the highest position in that Order.
He also devoted much time to mat ers connected with the Church
of England, being a most useful member of the congregation of
St. James Cathedral, Toronto, and interested in numerous busi-
ness ventures., Genial and warm-hearted, he was a general
favourite.

His first wife was a daughter of the Hon. W. H. Blake, Chan-
cellor of Upper Canada. whom he married in 1864, Some years
after her death, he married Miss Pinhorne, niece of Rt. Hon.
Staneley Hill, of London, England, who survives him. His son,
Capt. Staneley Kerr, is on the Canadian Headquarters Staff in
Fngland. He also left four daughters.
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Reports and notes' of Cases.

England.

JUDICIAL COMMITTEE OF THE PRIVY COUNCIL.

Ont.] [June 23.
Toronto RarLway Co. v. City or ToRONTO.

Street Railvay—Aqgreement with City Corporation—Exclusive right
to operate upon streets—Exception as to a street then worked
by another railway—FEzxpiry of other reilway’s franchise—
Right to opercte upon portion of street released—Order of
Ontario Railway and Municipal Bom:d—c?:)' Vit c. 99 10.).

i On appeal from the Appellate Division of the Supremc Court .
i of Ontario. )
1

S

Under an agreement dated the 1st Sept., 1891, the appellants
purported to grant to the predecessors of the respondents in
title for a term of twenty vears, and for a further period of ten
vears if enabling iegislation were obtained, “the exclusive right

to operate surface street railways in the City of Torento

B S P

excepting . . . on that portion, if any, of V -street .
over which the M. Street Railway claims the exclusive right to
operate surface street railways . . . and also the exclusive

right for the same term over the said portion of Y.-street
so far as the said corporation can legally grant the same.”

This agreement, on the face of 1t, heing in excess of the powers
of ihe corporation, the necessary statute for its confirmation
was obtained. Tbe right of the M. Street Railway ceased in
1915, and the respondents claimed that by virtue of the agree-
ment they were then entitled, for the residue of the term created
by the agreement, to use this portion of Y.-street for the purposes
of their railway for the residue of the term.

Held, that the grant of powers over the excepted portion of
Y .-street was not invalid by reason of being a grant in reversion,
and therefore the order of the Ontario and Municipal Board,
declaring the exclusive right of the respondents to operate upon
the portion of Y.-street in question should be affirmed.

Clauson, K.C., and Geary, K.C., for the appellants; Sir John
Simon, K.C., and McCarthy, K.C., for the respondents.
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Sask.] {July 25.

Smitu (app.) v. RUrRAL Mounicipanity oF VErMiLLioN HiLis
{RESPS.}; ATTORNEY-GENER*1. FOR THE PROVINCE OF SASKAT-
CHEWAN AND ATTORNEY-GENERAL FOR THE [oMINIOT o
CANADA.

Canada -— Tarxation — Crown land—Freedom from taxation—
Competency of Provincial Legislature to iax tenanl’s inlerest—
British North America Act, 1867 (30 & 31 Vict. c. 3), s. 125.

On appeal from the Supreme Court of Canada.

By sec. 125 of the British North America Act, 1867, no lands
or property belonging to Canada or any provinee shall be liable
to taxation.

Held, that a Provincial Legislature had power to impose a
tax on a private person in respect of an interest acquired by him
in Crown land, provided that the operation of the statute im-
posing the tax did not tax the land itself as owned by the Crown.

Decision of the Supreme Court of C'anada affirmed.

Hellmuth, K.C., for the appellant; 7T. Mathew, {or the inter-
venant the Attorney-General for the Dominion; Sir Robert
Finlay, K.C.. and T. A. Caleough, K., for the respondents and
intervenant the Attorney-Gieneral for Saskatehewan.

Dominion of Canada.

SUPREME COURT OF CANADA.

Que.] VERONNEAU V. TrE Kina. [{Oet 10.

Criminal law—Constitution of grand jury—Bias — Presentment
Jf true bill— Presence of accuser on grand jury — Prejudice—
Criminal Code, s. 899—FEvidence.

The appellant was indicted for perjury and the person who
laid the informnation had been summoned to act as a grand juror
for the assizes at which the trial took place. The accuser was
present with the grand rury in Court when the presentment
of a true bill on the indictment was made. While the bill was
under consideration by the grand jury the accuser had stated
to a grand juryman that the eircumstances of the case were to be
deplored but it had come to the pass that either he or the accused
would have to leave the town, and this statement was repeated
to other grand jurors by the juror to whom it was made. In the
reserved case it was stated by the trial Judge that the accuser had
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in no manner taken any part in regard to the deliberations of
the grand jury on the indictment.

Held, affirming the judgment appealed from (Q.R. 25, K.B.

275), Anglin and Brodeur, JJ., dissenting, that neither the fact
of the presepce of the accuser as a member of the grand jury nor
the statement made by him had. in the circumstances, affected
the investigation by the grand jury or constituted interference
with the privacy of itc proceedings; consequently, the accused
had suffered no prejudice in regard to the constitution of the grand
jury which had passed upon the indictment which would be
cause for quashing the indictment under the provisions of section
899 of the Criminai Code. :
.. Per Anglinand Brodeur, JJ.. dissenting.  In default of evidence
that the aceuser was not present with the grand jury during their
inquiry in respect of the indictment against the appellant and that
he had not voted as a grand juror on their finding of the true bill,
as well as the fact of the statement made in regard to the case
by the accuser and repeated to other grand jurors, the appellant
was deprivad of his right to have his case passed upon by a duly
qualified and unbiased grand jury and thereby suffered prejudice
within scetion 809 of the Criminal Code which would be sufficient
for quashing the indictment. Reg. v. The Her fordshire Justices
16 Q.B. 753): The Queen v. [plon St. Leonards (10 Q.B. 827
and The Quecn v. Gorbet, et al. (1 P.E.1L. Rep. 622) referred to.

Pr- Anglin, J.  On a motion to quash an indictment fourd by
a grand jury it is improper to admit evidence of what took place
in the grand jury room during the inouiry in regard to the indic-
ment. Reg. v. Herlfordshire Justices (6 Q.B. 753): Rex v. Lanca-
shire Justices (75 L.J. K.B. 198): Reg. v. Meyer (1 Q.B. 173}
and Reg. v. London Counly Council (18923 1 Q.B. 190) referred to.

Appeal dismissed.

Verrett, K.C.. and Cabana, for the appellant; Nicol, K.(',, and
Shurtliff, K.C., for the respondent.

Man.] CanapiaN NorTHERN Ry. Co v. Pszexienzy. [Oet. 4.

naslways — Negligence — Construction of statute — Railuay
Act, R.8.C. 1906, ¢. 37, s. 306 — Constilutional Law— Em-
ployers’ Liability Act, R.S.M. 1913, ¢. 61 — Jurisdiction of
Dominion Parliament — Provincial Legislation — Paramoun!
Authority—* Operation of Railway ' —Limitation of actions—
Conflr=l of laws.

An employee of the railway company sustained injuries while
engaged in unloading rails from a ear alleged to have been un-
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suitably equipped for such purposes. The unloading of the rails
was for the convenience of the company in using them to replace
other rails already in use on the constructed tracks. An action
wus brought to recover damages, under the Manitoba Employers’
LiabLility Act, R.8.M. 1913, c. 61, within two years from the time
of the accident, the limitation provided by section 12 of tha.
Acy, but after the expiration of the limitation of one vear provided
in respect of such actions against railway companies by the
first sub-section of section 306 of the Railwayv Act, R.8.C.
1906, ch. 37. The fourth sub-section of section 396 provides
that such railway companies shall not be relieved from LEabu'ty
under laws in force in the province where responsibility arises.

Held, affirming the judgment appealed from (25 Man. R.
655). that, in the exercise of authority In respect of railways
subject to its jurisdiction, the Parliament of Canada had power
to enact the first sub-section of section 306 of the Railway Aet,
R.5.C. 1906, ch. 37, providing a limitation of one vear for the
recovery of damages for injury sustained by reason of the cou-
struction or operation of the railwayv. Grand Trodo Ry, Co.
v. Attorrney-General for Canada ( (1207) A.C. 65}, applied.

Per Fitzpatrick, C'.J., and Davies, Anglin and Bredeur, JJ.
{Idington, J., confra). The foarth sub-section of =ection 306
of the Railway Act, R.S.C. 1906, ch. 37, does not impose such
a qualification in regard to the limitation of actions provided by
the first sub-section thereof as may permit the application, in

s such cases, of a different limitatien provided under provineial
legislation. Greer v. Canadian Pacific Rwy. Co. (51 Cun. S.CR.
338), followed.

The unloading of rails for the convenience of a railway company
in replacing those alrewdy in use on the constructed permanent
way constitutes “operaticn of the railway’ within the meaning
of the first sub-section of section 306 of the Railway Act,
R.8.C. 1906, ch. 37.

The judgment appealed from (25 Man. R. 635), was reversed,
the Chief Justice and Idington, J., dissenting.

0. H. Clarx, K.C., for the appellants; M. .J. Gorman, K.C.,
for the respondents,

Province of Quebec.
COURT OF SESSIONS.

Langelier, J.8.P.] Rex v. PouLin. (31 D.L R. 14.
Desertion from military unit—Evidence.

Under the Order-in-Council of January 6, 1916, the proof of

. | - )
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engagement for overseas service by the soldier charged with being
absent without leave is complete on production of the signed ¢n-
listtnent paper and proof that the accused had been passed as fit
for military service and that the military unit had been regularly
estabiisaed; and primd facte proof of absence without leave may
be made by the production of a letter to that effect from the
officer commsnding the Military Distriet; it is no answer for the
accused to shew au the trial that the age he gave at enlistment
as under 45 was incorrect and that he was over that age.

ANNOTATION ON THE ABOVE case ruoM D.L.R.

A new order-in-council in substitution for that of January 6,
1916, was passed at Ottawa on August 3, 1916, in the following
terms (P.C. 1873):—

‘Whereas it has been found that the Regulations made and
established by order-in-council 6th of January, 1918, P.C. 3057,
with the view of punishing and preventing the offence of absence
without leave from the Active Militia and the Overseas Expedi-
tionary Force, need amendment, therefore, the Governor-General
in-Council is pleased to order that the said order-in-council
shall be and the same is hereby cancelled.

**The Governor-General in Council, with the same purpose in
view, and under and in virtue of the power conferred by scetion
6 of the War Measures Act, is further pleased to order and it is
hereby ordered as follows:-—

(1) Every man of the active militia of Canada, and every
soldier of the Canadian Overseas cxpeditionary Forces who
absents himself from the corps or unit to which he belongs, without
the leave of the Commanding Officer of suck corps or unit, is
guilty of an offence and liable upon s=ummary conviction under
the provisions of part XV, of the Criminal Code to imprisonment,
with or without hard labour, for a term not exceeding two vears.

(2) Notwithstanding anything contained in the Criminal
Code, o1 .n any other Act or law, any justice of the peace, police
or stipendiary magistrate shall have jurisdietion to hear, try and
determine any charge of an offence of absence without leave,
although the offence may have been committed or be charged
to have heen committed outside the territorial division in which
such justice, police or stipendiary magistrate ordinarily has or
exercises his jurisdiction.

(3) The production of a Service Roll or Attestation Paper
purporting to be signed by the accused ana purporting to be aa
engagement by him to serve in the corps or unit frora which he
is charged with being absent without leave shall be sufficient
proof that the accused was duly enlisted in the said corps or unit,
and 8 written statement purporting to be signed by the Officer
Commanding or administering a Military District in Canada
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and stating that the accused is absent from the corps or unit
to which he belongs, shall be primd facie proof that the accused
is absent without leave from such corps or unit, and shall be
sufficient to east upon the accused the onus of proving that his
absence from the corps or unit was duly authorized.

(4) Nothing in these regulations shall in anywise Lmit or
affect the right of the military authorities to proceed in respect
of any such offence according to the provisions of military law,
but a person accused shall not be subject to be tried both by a
military tribunal and by a civil Court for the same offence.

(3) The military pay and allowances of any person who has
been convicted of absence without leave from his corps or from
the unit to which he belongs may be stopped to make good any
loss, damage or destruction by him dere or permitted to any arms,
ammunition, equipment, clothing, instruments or regimental
necessaries, the value of which the Minister of Militia and Defence
has directed him to payv.”

Langelier, J.5.Pj [31 D.L.R. 229.
PaTeExavpe . THE Paquer Co.

Master and servant—W hether master penally iiable for serrant’s
default—Revenue Laws.

A company operating a retail store in which perfumes are
sold is not liable to fine urder the Special War Revenue Act
1915, for the defauit of its salesman to affix a stamp to a package
of perfume on making a sale of same, it if has given all proper
directions and facilivie.. for carrying out the provisions of the
statute; the penal liability which the statute provides is upon the
“person selling” and tne statute has not in tkis case made the
master criminally responsible for the act of his servant done
without his connivance or knowiedge.

Somerset v. Hart, 12 Q.B.D. 360, 533 L.JM.C. 77, applied;
and see Annotation on Master’s Liability under penal laws for
servant’s acts, at end of this case.

Internal revenue — Sales to “consumers™— War Reverue  Acl
1915—Penalties.

A sale made at a retail store of an article subject to stamp
duties under the Special War Revenue Act, Can., 1915, secs.
14-18, is not shewn to be a sale to a “consumer” as defined by
sec. 14 so as to warrant a summary conviction for negleet to
affix a tax stamp to the package, if the purchase was made by a
revenue officer on hahulf of the Department of Inland Revenue.

Henri Bernier, for complainant. K. Betteav, K.C'., for defend-
ant.
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ANNOTATION ON ABOVE CASE FROM D.L.R.

It is well settled that a master or principal may, under certain circumstances,
be held liable criminally for an act committed by the hand of his servant or
agent acting either under his direct authority or with his knowledge or con-
sent or without such authority or knowledge or even in disobedience of
orders. R. v. Holbrook (1877), L.R. 3 Q.B.D. 60, 13 Cox C.C. 650; Labatt
on Master and Servant, sec. 2565. As to criminal acts declared to be offences
under the Criminal Code the master will be liable as a participant if he aids
_or abets the servant in the commission of the offence. Cr. Code 1906, sec. 69.

In most instances, where the master is held to be responsible erim-
inally for the wrongful conduct of his servant, it is on the theory that the
act complained of is positively forbidden and therefore guilty intention is
not essential to the conviction. In some cases the statute expressly makes
the master responsible for the act of his servant. Reg. v. King, 20 U.C.C.P.
246.

The owner of works carried on for his benefit by his agents may be indicted
for a nuisance caused by the obstructing of the navigation of a river by his
agents casting rubbish in it without his knowledge and contrary to his general
orders. Reg. v. Stephens (1866), L.R. 1 Q.B.702. The fact that the directors
of a company are ignorant that a nuisance is being created by the conduect
of its business will not absolve it from liability although they have given a
manager authority to carry it on and although his method is a departure
from the directors’ original plan and results in the nuisance. Rez v. Medley
(1834), 6 C. & P. 292.

A master is not criminally liable for “knowingly”’ allowing liquor to be
sold to a girl under fourteen years of age where the sale was made knowingly
by the master’s bartender but against the orders of the master and without
his knowledge, actual or constructive, or the wilful connivance of his foreman
who was present. Conlon v. Muldowney, [1904] 2 Irish R. 498, So, the word
“knowingly” in sec. 207 of the Criminal Code Can. 1906, dealing with the
unlawful sale or possession for sale of immoral literature, makes it incumbent
on the prosecution to give some evidence to prove knowledge of the contents
of the book on the part of the accused. R. v. Beaver, 9 Can. Cr. Cas. 415,
9 O.L.R. 418 (and see amendments of sec. 207, passed in 1909 and 1913 respec-
tively). Sece also R. v. Macdonald, 15 Can Cr. Cas. 482, 39 N.B.R. 388; R.
v. Graf, 15 Can. Cr. Cas. 193, 19 O.L.R. 238; R. v. Britnell, 20 Can. Cr.
Cas. 85, 4 D.L.R. 56.

A person charged with “suffering” a nuisance to arise under a Health
Act must be shewn to have knowledge for which he is legally answerable
of the nature of the act and of its consequences, before he can be found guilty
of an offence; but the knowledge of a servant employed to do anact, and from
whose act the nuisance necessarily and immediately arises, is, for the purposes
of such case, the knowledge of the master whaq directs the aet to be done.
Mowling v. Justices, 17 Viet. L.R. 150.

In Mullin v. Collins (1874), L.R. 9 Q.B. 292, the defendant was prose-
cuted because his servant supplied a constable on duty with drink. It was
held to be no defence on his part that hig servant had done this without his
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knowledge. The section of the statute under which the prosecution was
brought provided as to one class of offence against a licensing law that it must
have been “knowingly’” committed and as to the others, including the offence
of supplying liquor to a constabl on duty the word, “knowingly” did not
appear in the enactment. This circumstance was viewed by the Court as
indicating that the intention of the statute was to make the licensee liable for
the act of his servant as regards the offence in question although the licensee
himself had not knowingly committed it.

The decision in Mullins v. Collins (1874), L.R. 9 Q.B. 292, frequently
quoted in support of the criminal liabliity of the master, does not extend the
doctrine of liability of the master so as to include an act of the servant outside
of the general scope of his authority. Somerset v. Hart (1884), 12 Q.B.D.
360, 53 L.J.M.C. 77; Coppen v. Moore, [1898] 2 Q.B. 306; Watt v. Brown
(1896), 40 Sol. J. 575; Hogg v. Davidson (1901), 3 Sc. Sess. Cas. 5th series 49;
Police Commissioners v. Cartman [1896] 1 Q.B. 655,

Sec. 17 of the Licensing Act, 1872, Eng., imposes a penalty upon a licensee
who “suffers” any gaming to be carried on in his premises. To make a
licensed person liable under this scction, if neither personal knowledge on
his part nor connivance is shown, it will be sufficient if the gaming had been
allowed by the servant whom the master had left in charge of the premises,
so that the servant’s permission of the gaming had been an act done in the
course of his employment even though contrary to his master’s express orders.
Redgate v. Haynes, 1 Q.B.D. 89; Bond v. Evans, 21 Q.B.D. 249. So, in
Somerset v. Hart, 12 Q.B.D. 360, knowledge of a potman who was not put in
charge of the licensed premises was held insufficient to make the master liable.

The doctrine of Redgate v. Haynes, 1 Q.B.D. 89, was applied in Crabtree
v. Hole, 43 J.P. 799, to make the proprietor responsible for gambling which
had taken place without his knowledge but which his servant, left in charge,
should have discovered and prevented had he taken reasonable care. '

The principle to be deduced seems to be that if the form of the enacting
statute indicates that the master is to be held responsible without personal
knowledge or connivance of the offence against a penal law, such as a licensing
Act, the master will be liable if the offence be committee by a person he has
left to aect for him in the management of the business. Smith v. Slade, 64
J.P. 712; Emary v. Nolloth, {1903] 2 K.B. 264. Conlon v. Muldowney, [1904]
2 Irish R. 498; McKenna v. Harding, 69 J.P. 354; Allchorn v. Hopkins, 69
J.P. 355. But where there has been no delegation of the conduct or control
_of the business, he will not be liable in respect of an offence of that class com-
-mitted without his knowledge or connivance. Emary v. Nolloth, [1903] 2
K.B. 264, 72 L.J.K.B. 620, 20 Cox C.C. 507. '

In Anglo-American Oil Co. v. Manning, [1908] 1 K.B. 536, one Baldwin,
a servant of the oil company, was sent out with a travelling tank of oil and
with two good measures. He sold oil, however, with a fraudulent measure
which had not been given him but which he used for his own profit and not
for the benefit of his masters. The Court said that Baldwin’s possession
must be deemed to be his own possession and not the possession of his
employers and set aside’ a conviction of the latter under the Weights and
Measures Act, Imp., 1878." It was pointed out, however, that the Court was
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not considering the case where an employee in a shop makes an instrument
fraudulent and continues to use it and that the decision was not to govern in
any cases of that kind.

Under statutes for the regulation of automobiles and other motor vehicles,
a provision that the owner shall be held reaponsible for any infraction of the
speed limit upon a public highway may be so wide as to authorize a summary
conviction of the owner of the motor vehicle for a speed limit offence actually
committed by the garage machinist who had taken the car out of the publie
garage where it had been left for repairs. R. v. Labbe, 7 Can. Cr. Cas. 417.

In construing a statute creating an offence against public order and
punishuble as a crime there is a presumption that mens rea, an evil intention,
or a knowledge of the wrongiulness of the act, is an essential ingredient until
met by clear and definite enactment overriding such presumption. (Sherras
v. DeRulzen, [1893) 1 Q.B. 918, 921, and Chisholm v. Doullon, 22 Q.B.D. 736,
applied.) Rex v. McAllister, 22 Can. Cr. Cas. 166, 14 D.L.R. 430; and sce
Patenaude v. Thirierge, 30 D L.R. 755, 26 Can. Cr. Cas. 138,

Upon a charge under the fishery regulations of having in possession
sturgeon under the permitted size, the doctrine of mens rea was held to apply,
it being said that a conviction should not be made against the master in respect
of the unauthorized possession by the servant, if there is no knowledge of
connivance on the master's part in regard thereto. R. v. Vachon, 3 Can.
Cr. Cas. 558.

So, where a drug clerk, contrary to instructions from the proprietor and
without his knowledge, sold crude opiumn [or other than medicinal purposes,
the proprietor was held not liable to be convicted of the offence under 7-8
Edw. VII. (Can.) ch. 50, sec. 1. The King v. A. & N., 16 Can. Cr. Cas. 381.

Province of Mew Brunswick.

SUPREME COURT.

MecKeown, J;] Haypen . CAMERON. (31 D.L.R. 219.

Mortgage — Discharge by administrator—As  re-conveyance—
Estoppel.

Where a widow holds two mortgages on certain property, the
first mortgage as administratrix of her deceased hushband's estate,
the second mortgage in her own name, and she executes and
registers u discharge which recites the second mortgage, but is
signed by her *“as administratrix,” she and her assigns are estopped,
as against innocent parties without notice elaiming title under
a foreclosure of subsequent mortgages, from denying that her
personal mortgage had been paid and discharged; the discharge
operates by law as a re-conveyance.

J. C. Hartley, K.C'., for plaintifi. M. L. Hayward, for defend-
ant,
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ANNOTATION ON ABOVE CASE FRoM D.I.R.

The principle that a conveyance cf all a man's estate and interest for
value will cover every interest vested in him is important and well established

Elphinstone on the Interpretation of Deeds, Rule 60, expresses it thus:
Where a pariy conveys all his estate, or right, or title, or interest in property
to purchaser ior value, every interest vested in him will pass by the convey-
ance, although not vested in him in the character in which he is made a party.

““This is clear, that when a person having several estates and interests
in a denomination of land, joins in conveying all his estat> and interest in
the lands to a purchaser, every estate ¢r interest vested in him will pass by that
conveyance, although not vested in hin: in the character in which he became a
party to the conveyance. It is true that in Fausset v. Carpenler (2 Dow. &
Cl. 232, S.C. 5 BL. N.R. 75), the House of Lords tock a different view, At
the time when that case was decided, it was thought impossible to maintain
the decision, and it was a subject of consideration among the profession
whether it would not be advisable to bring in a short Act of Parliament to
reverse it. That case cannot operate to wezken the rule of law. Nothing
ceuld be more mischievous or contrary to law than to hold that when a party
professes to convey all his estate and interest in partieular lunds. the opera-
tion of his conveyanee should be limited to the estate which was vested in him
in the character in which he purported to join in the conveyance.” Per Lord
St. Leonards, C.. in Drew v. Earl of Norbury, 3 J. & 1. 267, 284, 9 Ir. Eq.
Rep. 710 5324

“Primé facic, when a person conveys or settles an estate, he means to in
clude in the conveyance every interest which he can part with and which
he does not except. General words apt for that purpose are invanably used.
Per Lord Cranworth, C., in Johnson v. Webster, 4 DeG. M. & (i. 474, 488,

“Where a grantor possesses distinet nterests in the property described
and there is nothing in the deed to indicate that this entire interest was not
conveyed, but on the other hand an intention to convey whatever interest
he had in the property may be gathered from the instrument, it should be
construed in accordance with that intention:” 13 Cye. 656.

In the case of Hayden v. Cameron, the abc ve rule applies. for, while the
discharge of mortgage under consideration was not in terms s conveyance
but a mere certificate of payment, it is provided by statute (C.S.N.B. (1903).
ch. 151, sce. 58) that such a certificate “‘shall discharge the mortgage and
revest the legal estate in the mortgagor, his heirs or assigns,” and the Privy
Council in a late case has lucidly expressed the effect of such a discharge of
mortgage under the Ontario statute in the following words:—

““A very simple procedure for the discharge of mortgages and the revesting
in the mertgagor of his former estate in the properiy mortgaged is provided
by sees. 62 and 67 of the Registry of Deeds Act (R.S.0, 1914, ch, 124). A
form of document ealled a diseharge has merely to be filled up and authea-
tieated in the manner preseribed.  On this being duly registered the mort-
gage debt is discaarged, and thelegal estate revested in the mortgagor.” Brick-
les v, Snell, 30 DUL.R. 31 at 37, Seealso Lawdor v. Lawlor, 10 Can, S.C.R. 104
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Thar Rotes.

THE SECRET oF VICTORY.

Sir William Robertson, Chief of Staff of the British Army,
follows in the wait of Admiral Sir David Beatty, at the head of
the British Navy, in these words:—* 1 fear that even yet too many
of us are putting an undue amount of trust in ‘chariots and
horses.” I am old fashioned enough to think that this great war,
like those of which we read in the Old Testament, is intended to
teach us a wcoessary lesson, and if this be so it follows that we
ought to examine ourselves and take the lesson to heart.”

The well known words of Sir David Beatty are:—“When
England can look out on the future with humbler eyes and a
prayer on her lips, then we can begin to count the days toward
the end.” _

It seems to have come to this, that the heads of the Army
and Navy of Great Britain have to tell the religious leaders of
the Empire how the latter could best assist them in winning the

war.

Recent changes in the British Cabinet, and the suggestion
for a small War Council of capable and aggressive men and the
retirement of Mr. Asquith, reminds us of a book, “Ordeal by
Battle.,”” reveiwed in these columns (ante page 129). The fore-
casts of the writer of that book and his thoughts on inaction, of
the British Cabinet, referring especially to Mr. Asquith, are now
fully justified. NMr. Oliver and others said the motto of the
late Prime Minister was: - Wait and see.” Chapter and verse
were given hima for the faet that, years before the war began,
Germany was preparing to attack England. Nothing was done.
‘Had the Government acted on the faects before them, they would
have saved thousands of livis—the cream of the voung men of

the Kmpire,

Limitation of consumption by voluntary ineans having
clearly failed, the Government have at last anncaneed that they
intend to take some steps forward towards regulating the sale
and price of food by means of regulations under the Defence of
the Realm Acts. These steps might well have been taken six
months ago, and there is considerable ground for the general
feeling which has been expressed that the measures which are
to be taken might well be more drastic. It is denied that food
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profiteering has been general, but the fact remains that large
fortunes have been and are being made out of food, and strict
and immediate control over necessary commodities is essential
if the public is not to suffer in the future more than it has in the
past.—Law T'tmes.

Lord Grey’s reply to the United States note of protest against
the statutory prohibitions of trading pursuant to the Trading
with the Enemy Acts is a conclusive answer to the various points
which have been raised in the American objections. A sovereign
State may certainly prohibit its own citizens from trading with
persons who assist or render service to its enemies, and such a
step forms no proper ground for complaint as a violation of any
principle of international law, even although it may cause incon-
venience to neutrals. As Lord Grey truly points out, the legisla-
tion in question is purelv municipal, and is merely the exercise
of a sovereign right of an independent State over its own citizens,
and nothing more.—Law Times.

Fiotsam and Jetsam.

ABOLISHING THE DBan.

At 8 recent meeting of some members of the profession. the
following hun orous verses were read by a gentleman present,
They scem too good to be lost, and historically appropriate. and
80 we trust no apoingy is needed for preser v them in the pages
of this journal.

Lay the jests about the Scott Acet nesth the chestnut tree at last,
For the miracle has happened and the olden days are past,

That which made Milwaukee famous does not foam in Napancee,
And the lid on old Torunto ix as tight as it ean be.

Oh! the old Militia Colonel, and his cronies well may sigh,
But the L.D.A. is merry now Ontario's going dry.

From Kenora to the lakestde in Ontario all is still,

For the only damp refreshment must be taken from the rill.
At Rideau Hall our Ruler gives his toddy glass a stiove

And discusses Loeal Option with the Manitoba Gov.
It is useless at the fountain now to wink the other eye

For the cocktail glass is dusty and Ontario’s going dry.
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"Tis water, water everywhere and not a drop to drink,
No more is heard the music of the glass’s mellow clink.

When the Captain and the Major, the Colonel and the “Jedge™
Meet to nave a little nip to give their appetites an edge.

The Coliins now is gialess, the high-ball lacks the rye,
“And the punch-bowl holds carmations—Ontario’s going dry.

All night-caps now are lacey, and worn on ladies’ heads—

Those are vanished that were taken whew no real sport went to
bed.

The free and thirsty men-folk are gentle now, as lambs,

And they speak in husky whispers, that are flavoured well with
damns. :

And each can walk a chalk-line when the stars are in the sky,

For the fizz-glass now is fizz-less, and Ontario’s going dryv.

Draw the curtain, gentle reader, in their anguish let the be,
As our poor Toronto brethren tr- to “jingle up” on tea,
For the water-waggon rumbles through Ontario on its trip
And it helpeth not to drop off to pick up the driver's whip.
All the bars have turned to “ Moviex,”” and the corkserew hangeth
high
And things are blue .n Club-land—Ontario’s going dry.

There was a time when the bachelor was taxed in England,
but, even if he attempted to esecape by marriage, he could not
avoid the tax gatherers. For William III. passed a comprehen-
sive measure ‘‘ for earrying on the war against France with vigour,”
whereby a tax was levied on marriages, births, burials, bachelors,
and widowers. The payment was on a scale, an unmnarried duke
paying 12 pounds 10 sovereigns yvearly, and bachelors at the
bottom of the list only a shilling. It cost a duke 50 pounds to
get burled and the same sum to be married. And there must
have been dukes who balanced the cost of those luxuries. --London

Chronicle.

In the last volume of the Dominion statutes there is an Index
of Private Acts granted from the year 1867 to 1916, a period of
50 years, from which it appears that the total number of divorce
Acts passed was 308, of which 162 were obtained by men, and

146 by women.
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Action—
Judgment unsatisfied—Joint contract, 352.
See  Time.

Administration—

Deficiency of personalty to pay debts, 258.
Trustee—Originating summons, 357.
See Executor and Administrator.

Admiralty—-
See Ship.

Adulteration—
Food mixed with injurious material, 255.

Affidavit—
Definition of deponent’s occupation, 62.

Alberta Arbitration Act—
Railway—Expropriation, 321.

Aikins, Sir James—
Appointed Lieut.-Governor of Manitoba, 326.

Alien enemy—
Son born abroad of naturalised British subject, 64.
Proving claim in bankruptey, 129.
Tenancy by—Restriction order—Liability for rent, 184,
(Cause of action against, accruing after war began, 187,

Prisoner of war—Non-combatant—Right of Crown to im-

prison, 213.
Contract, after war—Right to enforce, 214.

By mine owner with alien enemy—Prohibition against

sale to another, 219.

Suspension or dissolution of, 254.
Partner—War—Dissolution of partnership, 222.
Internment—-German born subject, 263.
Company with enemy shareholders, 338.

See Company-—Naturalisation—Prize Court.

Alimony—
See Husband and wife.

TR
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Alverstone, L rd—
Death of, and sketch of his life, 20, 21.

Appeals—

To Supreme Court of Canada—

From judgment of Supreme Court, Ont., on case arising
in Surrogate Court, 75, 193.

Jurisdiction—Matter in controversy—Costs, 116.
From Court of Revision to County Court, 154.
Winding-up proceedings—Tirae for appealing, 192.
Amount in controversy, 192.
Matter originating in infericr Court, 75, 154, 193.
Extension of time—Special 1 :ave, 193.

From summary conviction—Not.e, 271.

See Execution.

Appointment, power of—
Limited—Transfer of fund, 190.
General—Donee British subject resident abroad, 311.
By will—Settlement—Revocation, 314.

Assignment for benefit of creditors (Alberta)—
Occupation of leased premises— Assignee, 155.

Arbitration—
(lause for, in contract—Staying action, 23.
Fraudulently inducing plaintiff to enter into contract, 25.
Dispute arising out of contract-—Custom, 262,

Assessment—
School rates—By-law exempting from, 263.
See Appeal—Railway—Taxation.

Attachment—
See Contempt of Court.

Attachment of debts— »
Fees payable to doctor, 26.

Automebile—
8See Motor Car.

»

Bar Associations—
See Law Societies.

Bench and Bar—-
Obituary:
Lord Alverstone, 20, 21.
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Bench and Bar—Conlinued.

Obituary:
Judge Benson, 34.
G. F. Shepley, K.C., 79,
Mr. Justice Garrow, 327, 366.
Major Charles A. Moss, K.C., 403.
C. H. Ritchie, K.C., 404.
Judge Carman, 79.
W. H. McFadden, K.C., 80.
W. M. Douglas, K.C., 8.
Sir John Boxd, 409.
Hon. J. K. Kerr. K.C., 439.

The first Judge at Detroit and his Court—Address by Riddell.
J., 159.

Judges and extra judicial duties, 421.

Judicial changes in England, 384, 403.

See Judicial appointments—Law Societies—Notes from kng-
lish Inns of Court—War Notes.

Bills of Sale Act 'u.C.)—
Purchase of company’s assets—Deseription—Registration—
Defeasancc, 149.

Bills and Notes—
Note payable on demand—Interest, 117.
See Cheque.

Book Reviews—
Mitehell on Canadian Commereial Corporations, 158,
The Grotius Society, 238.
Chainberlayne on Evidence, Vol. 5, 238.
Modern French legal philosophy, 238.
Caspersz on Estoppel, 401,

Boyd, Sir John--
Death, and sketch of his life, 409.

Bridge—
Across canal-—Duty to keep in repair, 68.

Building contract—
Material supplied-— Assignment of contract money — Es-
toppel—Lien, 116.
See Negligence.

Canadian Bar Association- -
See Law Societies.
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Carrier—
See Common Carrier.

Casement, Sir Roger—-
Fxecution of, for high treason, 241.

Cheques—
Forged—Discussion on law of, 243.

Cinématograph exhibition—
License for—Conditions—Objections to—Right to inter-
fere, 183.

Codes—
And the common law— Suggested change, 399.

Common car.vi—
Removal of furniture—Insurers, 183.

Company—
Incorporation of —Legislative authority of Provinee, 266, 267.
- Mortgage of shares in—\V uting papers, 223,

Lease to—Equitable mortgaee  of — Foreclosure-—"issolu-
tion, 224,

Chairman—>Managing director. 313,

Directors—Breaeh of duty--Ratification. 265.
Voling power of, 265.
Remuneration—Duration of =erviie, 313.

Partly paid shares—3hares held in trust-—Notiee of trust,
395.

Aben company ~egistered in Fngland—Trading with enemy,
308.

Winding-up—-Distress for rent pavable in advance, 65.
Insnlvent shareholder—Set-off, 67.
Arrears of dividends—Surplus assets, 358.

See Alien Enemy—Dividend.

Condition precedent—
See Taxat .

Conflict of lawrs -
Lex loci contractus—I.ex situs, 393.
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Constitutional law—
Appointment of Judges—ILocal Master, 34.
See Company—Conflict of laws—Contra:t—Crown—Dom-
inion lands- -Insurance—XMarriage—Public  harbours—
{allway—=Schoor law.

Contempt of Court—

Attachment-—Personation, 61.

Threat by solieitor to put end to lease if action prosecuted,
225,

Judges sitting as Commissioners---Right to commit for. 389.

Contract—
Illegality—Restraint of trade—Public policy, 27.
Impossibility of performance, 63, 157, 216, 255.
Construction—Jurisdiction of Court—Declaratory judgment
against Crown, 168.
Zrinzipal amid agent—Undiselosed priueipal— Third party,
111.
Condition--Mutual performance, 1532,
Law of. how affected by war. 161, 207, 216, 213.
Lump sum—Imperfect performance—Quantum meruit, 219.
Breach of. for <ale of shares-——Increase in price after breach.
260.
Assigninent of present and future earnings, 350.
Cevenant not to leave emplovment without leave. 350.
statute of Frauds—>Mem. in writing, 365.
In letter—Subsequent correspondence, 361.
See Alien Enemy—Building Contiact—Jurisdiction—sale of
Goods—Vendor and purchaser.

Copyright—
None in obscene publications, 224,
Joint owuers-—Iunfringement by one, 391.

Correspondence—
The Law School of Ontario, 140.
Codes and Common Law, 399.
Matrimonial jurisdiction, 438.

Costs—
Judiciul diseretion, 220.
Security for—Plaintiff suing as cxecutor, 226.
Plaintiff suing as agent, 226.

County Crown Attorney--
Randomn reminiseences of, 89.
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Criminal Code—
Consolidation of required, 83.

Criminal law—
Housebreaking instrument—Possession of. €3.
The passing of the “Indictment,”” 178.
Trial—Foreigner—Ignorance of English—Waiver. 214.
Neglecting child, subsequent death, 217
Obstructing officer in discharge of duty, 229.
Evidencer of accomplice—Wife of, 253.
Receiving stolen goods, 392.

Crownr—

Prerogative—Taking possession of property in war time, 63.
Orders in Council, 317.

Provincial legislation affecting rights of. 76.
Specific performance of contract by, 76.
Right of, to requisition neutral cargo—Prize of war, 186.
Right to requisition property, 317.
Injury to **property on public work™—Negligence, $00.
Expropriation-——Amount ofiered, 101.
See Foreshore—Prize Court—Taxation.

Custom-—
See Arbitration-—3ale of zoods.

Damages—
Excessive verdict—When should be set aside. 151.

Deed— :

Construction—Appointment of trust funds, 66.
Estate for hife by umplication, 358.

Reservation in—Changed conditions, 270.

Defamation—
See Libel and slander.

Discovery—
Production of document —Privilege, 255.

Dividend—
Declaration of, after death of tenant. 361.

Domwinion Lands—
Lease of mining area—Clondition —Notice, 153.
Title—Intestacy—-Kscheat, 157,

Donsatio Mortis Causa-—
Gift of denor's promissory note, 315.
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Easement- -
Water—Underground pipe—Severance of tenements, 359.

Editorials—.

Ontario Bar Association—Annual meeting, 1.

Has an accused percon the right t0 make a statement at 1is
trial without being sworn or subje-t to cross-examiia-~
tion, 10.

Lord Alverstone—Notice of his death, 20.

Notes from the English Inns of Court, 21, 48, 84, 177, 207, 250,
338, 384.

Execvtions pending appeals, 41.

Liabilities of medical men, 44.

Law reporting. 47.

Liability of owner for negligence of a member of his family
in operating an automobile, 52.

Parent and schoolmaster, 60.

Jury——Contempt of Court, 61.

Duration of the Dominion Parliameut and the war, 81.

Conselidation of the {'riminal Code, 83.

Newspaper criticism of public men, 88.

A country County (‘rown Attorney’'srandom reminiscences, 89.

Emergency as a justification for trespass. 101,

The Privy Council—Diversity of British possessions, 10y

Newspaper libels—Fair comment. 121,

Ordeal by Battle—Military service, 129.

Market privileges in Upper Canada, 136.

Constitutional law—Dominion and Provincial Domain, 146.

The war and the law of contracts, 161.

Divisional Court 1aw in Ontario, 172,

Canadian Bar Association—Next annual mecting, 182,

Mechanics’ liens on increased selling price. 201.

Time of the essence of the contract, 203.

Lord Haldane, the Kaiser and the Cabinet. 212.

High Treason—>sir Roger Casement, 241.

Forged cheques, 243.

Inferior Courts in New Brunswick, 246.

Descent from the Bench, 252.

Rivers as Municipal boundaries, 281.

Canadian unity and uniformity of laws, 208.

Judicial amenities, 308.

International law—The fragments that are left, 329.

Mechanies’ hens and “he Registry Act, 331.

Matrimonial jurisdietion, 342, 582,

The repair of fences, 343,

Automobile accidents, 349,

Marriage laws of the Dominion:

Void and voidable marriages —-Powers of Provincial
Courts, 369,
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Editorials—continued.
Contempt of Court—Judge sitting as Conmissioner, 389.
Sir John Boyd, K.C.M.G., Chancellor of Ontario, 411.
Judicial appointments in Ontario, 412.
Redemption actions and the Statute of Limitations, 414.
The Supreme Court of Canada—Suggestions, 419.
Judges and extra judicial duties, 421.
Foreign influence in English and American Law, 422.
Desertion from military service, 444.
Master and servant—Penal liabiiity of master, 416.
See War Notes.

Emergency—
See Trespass.

Escheat—
See Dominion lands.

Estoppel—
See Building Contract—Maortgage.

Evidence—
Right of prisoner to make statement at trial without being
sworn, 10.
Extrinsic—When admissible, 311, 312.

Execution—
Pending appeal. 41.

Execulor and administrator—
See Costs—Mortgage-—Will.

Expropriation—-- )
See Alberta Arbitration Act—Crown—Raiiway.

Fences—
The repair of considered, 343.

Ferry—
Disturbance of rights—Franchise—New traffic, 259.

Flotsam and Jetsam—
280, 328, 408, 452.

Foreshore—
Title by possession—Discleimer—Crown 115.
See Public harbour.

Grand jury—
Constitution of—Prejudice—True bill, 441,
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Garnishee—
See Attachment of debts.

Garrow, Mr. Justice—
Notice of his death, 327.
Obituary, 366.

. Goodwill—
See Partnership.

Guarantee—
Sale of goods—Bill of lading, 363.
Statute of Frauds——Promise of third party, 364.

Harbour——
See Public harbour.

Halsbury, Lord—
Some anecdates of, 179-180, 181.

High treason—
Sir Roger Casement’s case, 241,

Highway—
Nuisance—Negligence—Repair of gas mains, 184.
Sheep straying on—Damage to vehicle, 188, 391.
Partial closing of—-iixchange for adjacent land, 318.

Hughes, Judge—-
Supreme Court, U.S.A., leaving Bench for polities, 253,

Husband and wife—
Restraining wife from pledging husband’s property, 221.
Alimony—Arrears at husband’s death, 257.
Separation—Cruelty—Condonation, 355.
See Marriage. .

Infant—
Murriage settlement—Repudiation—Time, 226.

Indemnity—-
Assignment of agreement to indemnify, 360.

Infant—
Maintenance —Construction of settlement, 3906.
FFather's rights, 396.

“T"r
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Insanity—
See Intestacy.

Insurance—
Accident—Policy—Exceptions—Inhalation of gas, 65.
Life-—Delivery of policy—Condition, 363.
Fire—Poliey on house of ill-fame—Cancelling, 11.

Statutory conditions, 269.
Marine—Restraint of trade, 353.
Legislative authority as to, 267.
Goods consigned abroad on terms of sale or return, 217.

International law—
Changes in and present position, 329.

Interpleader.
Right of claimant to rely on unexpected title, 221.

Intestacy—
Murderer found to be insane, 65.

Irrigation—

See Taxation.

Judicial amenities—
Collection of. 308.

Judicial appointments—
W. H. Greene, Alberta, 80.
J. J. Mshaffy, Alberta, 80.
C. G. O’Brian, Untario, 327.
Lewis H. Dickson. Ontario, 194,
Allan McLennan, Ontarie, 194,
John F. Wills, Ontario, 194, 240.
Chief Justice McKeown, New Brunswick, 402.
Mzr. Justice Crockett, Dominion, 402.
Mr. Justice Chandler, Dominion, 402,
J. J. Coughlin, Ontario, 402.
Mr. Justice Rose, Ontario,412.
Mr. Justice Ferguson, Ontario, 412.
See Bench and Bar,

Judicial Committee of Privy Council—
Extent of British possessions scen in, 107,
Bitting in two Divisions owing to increase of business, 179.

Judges—
Extra judicial duties diseussed, 421.
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Jurisdiction—
Of Courts of Equity—Sale of foreign lands in Ontario Ex-
change—Mutuality of remedy, 319.
See Appeal.

Trial by—Separation of jury after summing up and before
verdict, 433.

Landlord and tenant—

Duty of terant to cultivate land, 26.

Distress for rent payable in advance, 65.

Repairs by lessor—Loss of license—Implied conditions, 71.
To roof of flat—Landlord retaining possession of, 220.
Covenant to—Notice of breach, 227.

Lessee holding over—Tenancy from year to year—Terms,
351.

Quiet enjoyment—Nuisance by another tenant, 390.

Contract to grant leasc—Name—Agent, 393.

Reservation of passage-way between demised premises, 394,

See Alien Enemy:.

Law reports—
Cases involving no new principle, 47.

Law School, Ontario—
Criticisms and culogies—Discussion of methods and re-
sults, 140.

Law Societies—
Ontario Bar Association——Annual meeting on Jan. 11, 1.
Hamilton Law Association—Annual meeting, 40.
Of Upper Canada—Appointment of Mr. Hoskin as Treas-
urer, 78,
List of Treasurers from beginning, 78.
Resignation of Mr. King as lecturer, 39.
Canadian Bar Association—FProposed annual meeting, 182.
Annual address of President, Sir James Aikins, on Uni-
formity of laws, 208.
Annual meeting—Proceedings at, 323.

Law—
Foreign influences in English and American, 422.

Libel and slander—
Publication—Statements in open envelope, 24.
Letter opened by wrong person, 435.
In newspaper—Fair comment, 121.

g
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Libel and Slander—continued.
Imputation of moral misconduct—Not spoken in relation to
calling, 215.
Privilege—Association of traders—Communication to mem-
bers, 316.
See Parties.

Lien—
See Building Contract.

License—
Right of interference by outsider, 183.
Right to use wall, 397.

Liquor license—
Sratuitous supply to friend, 256.

Lord’s Day Observance Act—
Purchaser of goods sold contrary to, 188.

Market privileges—
Interesting sketch of in Old Upper Canada, 136.

Malicious prosecution—
Reasonable and probable cause—Corroboration, 26.
Questions for jurv—Law or fact, 26.

Marriage—
Provineial jurisdiction as to—Void and voidable marriages—
Constitutional law, 342. 369, 382, 438.

Marriage, Breach of promise—
Iliness of plaintiff at date fixed for marriage, 184.
Action against Executor of promisor, 218.

Master (Local)—
Appointment of —Coustitutional law, 34.

Master and servant—
Negligence of master—Safety appliances, 69.
Whether master penally liable for servant’s default. 445.

Matrimonia! jurisdiction—
See Marriage.

Mechanics’ lien—
On increased selling price—Editorial, 201,
And the Registry Act—Disecussion, 331,
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Military service—
Desertion from—Evidence, 443.
See Ordeal by Battle—War notes.

Mines— o
Lease of—Subsequent building le sse reserving mines—Com-
pensation, 186.

Mortgage-—
Sale subject to—Grantee’s liability to mortgagee, 118, 100.
Foreclosure—Date of accrual of right of action, 310.
Tease prior to mortgage, 310.
Redemption actions and the Statute of Limitations, 414.
Discharge by administrator—Estoppel, 448.

Motor car— .
Liability of owner for negligence of member of his family, 52.
Leaving unattended on highway—Damage by trespasser—
Liability, 187.

Municipal law—
See Assessment—Highway.

Naturalisation—-
ALen—Privy Councillor, 220.

Negligence—

Contributory—Continued—Proximate cause. 268.

Hire of machinery—Master and servant, 322,

Theatre—Injury to audience. 353.

Building contract—Allowance of use of scaffolds to other
trades, 431.

See Crown—Highway—Master and servant—Motor car—
Payment into Court—Railway.

New Brunswick—
Inferior Courts in—-Discussion as to, 246.

Newspapers—
Criticism by, of public men, 88.

Notice—
See Appeal—Company-—Dominion lands—Landlord and ten-
ant—Vendor and  purchaser—Workmen's  Compensa-
tion Aet.

Nuisance-—
See Highway.
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Notes from English Ints of Court—
Lord Alvcrstone, 21.
The wer and the English Bar, 22,
No new silks in war time, 23.
1915 in the legal world, 48.
The true meaning of victory, 48.
What holds the Empire together, 49,
Counsel and their clerks, 49-50.
New Year’s honours, 50.
International law through German glasses, 84.
Sir John Simon, 85.
Animals on highway, 86.
Yvomen as advocates, 87.
The war and legal reforms, 177.
The passing of the ‘‘Indictment,” 178.
Privy Council sitting in two Divisions, 179,
Lord Halsbury—some anecdotes-of, 179, 180.
War dangers and the law of contract, 207.
Sir Edwe.d Carson, 207.
Humour of the Law Courts, 208-210, 211.
Sundries, 209, 210, 250, 382.
The Dublin Four Courts, 250.
Law Reports, 252.
Company with enemy shareholders, 338.
Hammering on the stock exchange, 340.
Jurisdiction of Benchers, 341.
From outer Bar to Bench, 384.
Juries and the Bar—Trial by jury—Positicn of—Fees to,

385, 386, 387

Onteario statutes, 1916—
Review of. 206.

Ordeal by Battle—
Military service—Mr. Oliver's book, 129,

Originating summons—
Declaration as to future rights, 220,
See Administration,

Parliament—
Dominion — Duration of—Suspension, not alteration of
B.N.A. Act, 81,
Member—Salary—Liability, 263.

Parties—
Tort—Uninecorporated society—Libel, 354,
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Partnership—
Dissoluti..n of —Death of partner—Survivor—Goodwill, 156.
See Alien Enemy.

Patent for invention—
Infringement—Strict construction, 323.

Payment into Court—
Denying liability—Negligence—Damage—Costs, 188, 391.

Pilot—
Compulsory retiremenc of, 75.

Principal and ageat—

Contract by agent—Liability — Undisclosed principal,
393, 394.
Prize Court—

Alien enemy—Days of grace, 189.
Enemy cargo on British ship, 256, 259, 436.
Pledge of—Crown, 259.
Seizure of enemy goods shipped before war, 310, 355, 392.
Powers of King in Council, 317.
Neutral vessel—Contruband—False papers, 354.
Cargo—Ante bellum shipment, 335, 392.
Seizure of—Release—Claim for freight, 435.

Privy Council—
See Judicial Committee.

Prize of war—
See (‘rown.

Probate—
Grant in Ireland as to English assets, 189,
Soldier’s will, 223.

Provincial rights——
See Company—Dominion lands—Insurance.

Public harbour—
Constitutional law— Sea coast—Foreshore, 73, 146.
Dominion or Provincial domain, 73, 146.

Public schools—
See School law.

Public Authorities Protection Act—
Limitation of time for action, 261.
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Raitway Commissioners—
Jurisdiction — Provincial crossing — Dominion railway —
Change of grade—Powers of-—Telephones, 365.
Subway, 228.

Railway—
Man in charge of horse on train—Live stock —Special con-
tract, 70.
Expropriation—Compensation for lands—Severance—Im-
paired access, 264.
Arbitration—Appeal—Jurisdiction, 321.
Assessment of superstiucture of bridge piers, 155.
Carriage of goods—Lien—Stoppage in transitu, 260.
Statutory duty—Negligence, 260.
System of construction- -Negligence, 270.
Ejecting passenger from moving train—Liability. 318.
Negligence—Constitutional law—Paramount authority, 442,

Receiving stoien goods—
See Criminal law.

Restraint of trade—
Contract---Illegality, 27.
Master and servant-—Reasonableness, 315.

Rivers—
As municipal boundaries—Law as to. coasidered, 281,

Sale of goods—

For export—Declaration of war—Embargo—Impossibility
of performance, 433.

Stoppage in transitu, 216.
Consigned on terms of sale or return—Insurance, 217.
C.LF. Contract—Payment on tender—Effect of war, 218.
('ustom of trade—Reasonableness, 390.
See Guarantee.

Set off—

Of costs—Lien of Solicitor, 360.
Scaffolding—

See Negligence.
Sche ' law—

Board--Resolution—S8election of teachers, 28,
Separate sehools —Constitutional law, 28,

Alleged interference with French rights, 28.
Parent and schoolmaster—Rights snd Habilities, 60,
See Assessment.
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Sea coast—
Public harbours—Constitutional law, 73.

Security for costs—
See Costs.

Service— )
See Writ of Summons.

Settlement—
Appointing new trustee, 257.
See Appointment, power of—Infant.

Ships—

Charter party—Penalty clause, 24.
Demurrage—Strike clause, 113.
Cancellation—C'ommandeering, 215, 391.
Voyage involving eapture—Submarine, 432.

Wages—Detention of vessel by enemy, 25.

General average—Ship and cargo in danger—Damage, 62.

Salvage—Towage-—No cure no pay, 64.

Fire caused by unseaworthiness—Actual fault, 108.

Tank steamship—Liability to sublet on Admiralty service,
108, 222

Time charter—Restraint of Princes, 222.

Delay in discharging cargo—Demurrage, 434.

Soldier—
See Will.

Solicitor and client—
Fiduciary relation—Agreement to share profits—Interven-
tion of third party, 71.

Specific performance—
See Crown—Vendor and purchaser—Landlord and tenant.

Statate of Frauds—
See Contract—Guarantee.

Statutes, construction of-—
Retrospective legislation—Subdivision of lands, 72.

Stoppage in transitu—
See Sale of Goods.

Street railway—
Agreement with city—Exclusive rights, 440.
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Summary conviction—
See Appeals.

Support—
Right of, to land, 351.

Supreme Court of Canada—
standing aud position of, discussed, 419.
See Appesls.

Taxation -
Crown lands allotted for irrigation purposes, Z37.
Freedom from—Tenant’s interest. 441.
Sale of land for taxes—Issue of deed, 3zu.
Evidence—Prescription—Condition precedent. 320.

Telephones—
See Rai'way (Commissioners.

Time—
Limitation of time to bring action. 260

Time of essence of contract- -~
Hard cases making bad law. 203,

Trade description—
False- -Norwegian sardines, 64.

Trade union—
Conspiracy-—Procuring breach of contraet. 110.

Treason—
Se¢ High Treason.

Trespass—
Fmergeney as a justification for, 100.

Trial —
Nee Evidence —Jury.

Tructee - -
In defaaft— ..eneficial interest, 227.
Appointing new, 257.
See Administration- -Company -Scttlement —Vendor  and
purchaser —Will Construction of.

Uniformity of laws-- o
Address by Sir James Aikins, to Canadian Bar Association
208,
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Vendor and purchaser—
Specific performance — Compensatiocn — Misrepresenta-
tion, 112.
Contract—Inability o perform—Damages. 157.

Dimunition in price, 137.
Converance—Parcels—Plan—Falsa demonstratio. 112.
Statute of Limitations—Imp'ied covenant, 112.

Objection to title—XNotice of trust, 350.
Time essence of contract—Default—Forfeiture, 262.
See Mortgage.

Verdict—
See Damages.

Wall—

Lirenze to use, 397.

War—
See Alien  enemy—Contract—Crown—DMilitar:  service—
Notes from English Inns of Court—DProbate—Sale of
goods—=hip-—War notes.

War notes—
Lawvers at the front:
From Ontario, 195, 239.
From Saskatchewan, 197, 239.
From Alberta, 199.
From Manitoba, 199,
rrom British Columbia, 200.
Willed m aetion. 200. 239. 327, 405.
Ordeal by Battle——Review of Mr, Oliver’s bouk, 129, 212,
Folly of the Asquith Government in want of prepared-
ness, diseussed, 120, 212, 450.
The Lady Jellicoe fund, 120.
Battle hymns, 60, 407.
Proclamation of Lieut.-Governor of Ontaria, 279.
Of Licut.-Governor of Ma.toba, 367.
When we may expeetd victory, 279, 450.
Reeruiting-—-Failure of voluntary system, 367.
See Notes from English Inns of Court.

will-—
Of soldies or sailor, 223.
Probate of 223.
French will—General bequest, 311
Bequest by codicil, 312.

- ey
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Will, construction of— i

Tenant for life and remainderman—Unauthorised invest-
ment, 66. .

Legacy to corporation subversive of religion--Public policy,

Trustee in default—Set off, 68.

Gift to children—Property to remain in family, 114.

Devise of income—Trust—Codicil—Postponement, 152.

Perpetuity—Personalty to person who shall be entitled
to realty, 190.

Limitation to A. for life remairder to B. in tail, 191, 292.

Residuary bequest—C'odicil—Bequest of residue, 223.

*Issue’—** Parent. "

Misdescription of devisee—Gift to ‘ all my relations,” 311.

Monev—Residuary personal estate, 312.

Provision against lapse of legacy, 312.

Gift in reversion to next of kin, 314.

Bequest to children when youngest attains thirty, 356.

Gift to tenant for lif~—Remainder to children, 357.

Devise to A. and his male heirs for ever, 360.

To A. for life, remainder to B, in tail, 362.

Executory gift vesting—Distribution, 362.

Legacies free of death duties, 436.

Legacy to servants, 436.

Settled estate—Tenant for life, 436.

Words, meaning of —
All my relations, 311.
Issue, 225.
Parent, 225.
Person aggrieved, 271.

Workmen's Compensation Act—-
Notice of accident, 25.

Writ of summons—
Service out of jurisdiction, 213, 397.

S
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