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DIARY FOR AUGUST.

L Tyes,

La 5
6. SUN. MMAs,

9th Sunday after Trinity.
}‘:’ SUN. 10th Sunday after Trinity.
- Mon. Last day for County Clerks to certify county
2. . ratesdo municipalities in counties.
9 SUN. 11th Sunday after Trinity.
2% Mon, Long Vacation ends.
* Wed. Last day for setting down and giving notice for
3 re-hearing in Chancery.
2% SUN. 12th Snnday after Trinity.
3 Mon. County Court Term (York) begins.
- Thur. Re-hearing Ternsin Chancery.
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FORGERY AND THE QUARTER
SESSIONS.

Our attention has again been called to this
Datter by a correspondent who sends us an
®xtract taken from a local paper, of the pro-
Ceedings at the General Sessions of the Peace
for the County of Waterloo. Itappeared that
8 pergon charged with forgery had given bail

? appear at the next court of competent juris-
ction. He attended at the Sessions, and the
Witnesses for the Crown and the prisoner were
Uso jn attendance. The County Attorney,
llt'hough entertaining the opinion that the
@ime could be tried at the Sessions, as the
Watter was one of grave doubt, asked the
hairman to decide whether the Court would
¥ the case or not in order that he might
h_“’w whether to go before the Grand Jury
With an indictment. He referred at length to
® remarks in the CANADA LAW JOURNAL

C. L. J. N. 8. 81) bearing the subject.

His Honor Judge Miller, after going into

® matter very fully, and while agreeing with

® Crown Attorney as to the power of this
ourt to try cases of forgery, stated that the

Ourt had decided not to try the case in
‘ “Onsequence of the dictum of Chief Justice

binson in Reg. v. Dunlop, 16 U.C. Q.B. 118.
3nd in view of the fact that the question of

® jurisdiction of this Court in such cases

738, a8 he wag informed, under the considera-

0 of one of the Superior Courts, and when

® jurisdiction appeared to be involved in so
uch doubt, the Court would not now try the
especially since the accused was out op

bail 4 could appear for his trial at the next
all Aggiges, ‘

‘tion Acts,

‘We must refer our correspondent and read.
ers generally to the case of Reg. v. McDonald,
which was reserved by the Chairman of the
General Sessions of the County of Elgin, at the
last December sittings, and wherein the Court
of Queen’s Bench decided last term that the
Courts of Sessions have no jurisdiction in cases
of forgery. The published report of the case
will probably show that the question of juris-
diction in cases of perjury was also considered
and authoritatively determined.

ELECTION PETITIONS.

We devoted most of our space in the August
number of the Law Journal to the considera-
tion of matters arising under the recent Elec-
The report of the Stormont case,
so far as it has gone, and the notes of decisions
in the Brockville case, have been carefully
prepared, and will be read with interest,
especially by those engaged in working up
the election cases which are yet to be tried.

An extra number of copies of the August
issue of the Journal have been struck off, and
may be obtained from the publishers.

We take from the report of the Stormoni
Case the following summary of the points of
law decided by Chief Justice Richards on the
scrutiny .

1. That the writ of election and return
need not be produced or proved before any
evidence of the election is given.

2. On a scrutiny the practice in the English
cases is for the person in a minority to first
place himself in a majority, and then the per-
son thus placed in a minority to strike off his
opponents’ votes.

8. The name of a voter being on the poll
book is primd facie evidence of his right to
vote. The party attacking the vote may either
call the voter, or offer any other evidence he
bas on the subject. :

4. A voter being duly qualified in other
respects, and having his name on the roll and
list, but entered by mistake as tenant instead
of pWner or occupant, or vice versd : held, not
disfranchised merely because his name is
entered under one head instead of another.

5. The only questiona.sto the qualification.of
a voter settled by the Court of Revision, under
the Assessment Act, is the one of value.

6. Where father and son live together on
the father's farm, and the father is in fact the
principal, to whom money is paid, and who
distributes it, and the son has no agreement
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binding on the father to compel him to give
the son a share of the proceeds of the farm,
or to cultivate a share of the land, and the
son merely receives what the father’s sense of
Jjustice dictates: Aeld, that the son had no vote.

7. In a milling business, where tho agree-
ment between the father and the son was,
that if the son would take charge of the mill,
and manage the business, ho should have a
share of the profits, and the son, in fact, solely
managed the business, keeping possession of
the mill, and applying a portion of the pro-
ceeds to his own use: %eld, that the son had
such an interest in the business, and, while
the business lasted, such an interest in the
land, as entitled him to vote.

8. Where a certain occupancy was proved
on the part of the son distinct from that of
the father, but no agreement to entitle the
son to a share of the profits, and the son
merely worked with the rest of the family for
their common benefit: Aeld, that although
the son was not merely assessed for the real,
but the personal property on the place (his
title to the latter being on the same footing
as the former), he was not entitled to vote,

9. Where the objection taken was, that the
voter was not at the time of the final revision
of the Assessment Roll, the bond Jide occu-
pant or tenant of the property in respect of
which he voted, and the evidence shewed &
Jjoint occupancy on the part of the voter and
his father on land rated at $240: held, that
-the notice given did not point to the objection
that if the parties were Jjoint occupants, they
were insufficiently rated.

[The learned Chief Justice intimated that if
the objection had been properly taken, or if
the counsel for petitioner (whose interest it
was to sustain the vote) had stated that he
was not prejudiced by the form of the objec-
tion, he would have held the vote bad.]

10. Where the father had made a will in
his son’s favor, and told the son if he would
work the place and support the family, he
would give it to him, and the entire manage-
ment remained in the son’s hands from that
time, the property being assessed in both
names, the profits to be applied to pay the
debt due on the place: Aeld, that ag the
understanding was that the son worked the
Place for the support of the family, and be-
yond that for the benefit of the estate, which
he expected to possess under his father's will,
and that he did not hold immediately to his

own use and benefit, and was not entitled to

vote. .

11. Where the voter had only received &
deed of the property on which he voted on
the 16th August, 1870, but previous to that
date had been assessed for, and paid taxes on
the place, but not owning it: held, that not
Possessing the qualification at the time he was
assessed, or at the final revision of the roll,
he was not entitled to vote.

[A question being raised in this case as to
the sufficiency of the notice, that the voter was
bot actually and dong fide the owner, tenant
or occupant of real property within the mean-
ing of sec. 5 of the Election Law of 1868,
the learned Chief Justice remarked, * The

Tespondent’s counsel does not say that he is
Prejudiced by the way in which the objection is

taken ; if he had done 50, I would postpone .

the consideration of the case. Itis objected that
the case, No. 9, supra, should be subject to
the same rule, and if - the question had been
Presented to me in that view, I think I should

have folt at liberty to go into the case, giving

time to the petitioner to make further inquiries,
if he thought proper.”]

12. Where the voter had been originally,
before 1865 or 1866, put upon the Assessment

Roll merely to give him a vote, but by a sut- §

’

8equent arrangement with his father, made in."

1865 or 1866, he was to support the fa ther |

and apply the rest of the proceeds to his owp

Support: keld, that if he had been originally ’

put on merely for the purpose of giving him 8 .

vote, and that was the vote questioned, it
Would have been bad, but being continued
Beveral years after he really became the occu-
pant, he was entitled to vote, though origi-
nally the assessment began in his name merely
to qualify him.

13. Where the voter was the equitable

owner, the deed being taken in the father's
name, but the son furnishing the money, the
father in occupation with the assent of his

Son, and the proceeds not divided : keld, thaé

being the equitable owner, notwithstandibg
the deed to the father, he had the right t0

vote. Held, also, that being rated as tenapt .

instead of owner did not affect his vote.
14. Where the voter and his son Jeased

certain property, and the lease was drawn i®
the son’s name alone, and when the cropf -

were reaped the son claimed they belonged t¢ -

him Solely, the voter owning other prOPe"t’

but being assessed for this only and voting®®
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it: Xeld, that although he was on the roll and
d the necessary qualification, but was not
¥ssessed for it, he was not entitled to vote,

15. Where the voter was the tenant of cer-
tain property belonging to his father-in-law,
And before the expiration of his tenancy, the

“father-in-law, with the consent of the voter
(the Jatter being a witness to the lease), leased
the Property to another, the voter's lease not
Xpiring until November, and the new lease

eing made on the 28th March, 1870: held,
that after the surrender by the lease to which
® Was a subscribing witness, he ceased to be
3 tenant on the 28th of March, 1870, and that
entitle him to vote, he must have the quali-
Cation at the time of the final revision of the

S8essment Roll, though not necessarily at

® time he voted, so long as he was still a
Tsident of the electoral division.

18. Where a verbal agreement was made

tweea the voter and his father in January,

70, and on this agreement the voter from

3t time had exercised control, and took the
Poceeds to his own use, although the deed
38 not execated until September following :
h"ld, entitled to vote.

17. Where the voter was born in the United
shtes, both his parents being British-born
1 Mlects, his father and grandfather being U. E.

-Yalists and the voter residing nearly all
by life in Canada: held, entitled to vote,

»In the Brockville Case the following points
®re decided on scrutiny by Chief Justice
Pty L
An error in assessing as owner, tenant or
Pant, is immaterial, if the voter be quaii-
in any of these characters.
Dr: % man be duly assessed for a named
Perty on the roll, though there was a cleri-
vowel'ror in describing such property in the
r's list, or erroneously setting downanother
g Perty on lhe voter's list, if no question or
Culty arose at the poll as to taking the oath,
T wote will not be struck off on a scrutiny.
‘eeidhen a voter, properly assessed, who was
i . Dtally omitted from voter’s list for poll
‘g 2-division No. 1, where his property lay,
X, ~htered in the voter's list for sub-division
"ot. " Voted without question in No. 1, though
°0 the list_yote held good.

o ","’:", Even if accidentally omitted from
LT 8list, should vote be received ? of course
Mestxoned at the poll, it could not have been

Rot being on the voter’s list.

When it is proved that an agreement exists
(verbal or otherwise), that the son should
bave one-third or one-half the crops as his
own, and such agreement is dona fide acted
on, son being duly assessed—vote held good
—the ordinary test being, had the voter an
actual existing interest in the crops growing
and grown.

Where it is proved that for some time past
the owner has given up the whole management
of the farm to his son, retaining his right to
be supported from the produce of the place,
the son dealing with the crops as his own, and
disposing thereof to his own use—the son's
vote held good.

A clearly established course of dealing or
conduct for years as to management and dis-
position of crops, and acts done by son in
management of farm, held sufficient to estab.
lish an interest in the crops in the son, though
the evidence of any original agreement or bar.
gain not clear,

If the evidence would warrant a jury finding
the CTops (say in the year preceding the last
asséSSment) to have been the property of the
voter—the vote is good.

No question of actual title is to be enter-
tained.  Occupancy to the use and benefit of
the oCcupant being sufficient.

Where the owner died intestate, and the
estate descended to several children, only the
interest of the actual occupants is generally to
be considered. Unless the occupant be shewn
to be receiving the rents and profits, and on
account of a party interested, though not in
actual possession, 8 mere liability to account
is not to be considered.

The widow of an intestate owner continuing
to live on the property with her children, wl-lo
own the estate and work and manage it,
should not, till her dower be assigned, be as-
sessed, nor should any interest of hers be de-
ducted from the whole assessed value, she not
having the management of the estate.

We are requested to state that Mr. C. A,
Brough, barrister, of this city, is preparing &
manual on the existing Election Law, with
potes of the decisions in England and Canads,
and an introduction treating of the subject of
agency as affecting Parliamentary Elections.

We trust the work may be attended with
that success which the ability of the author
warrants us in predicting that it will deserve.



116—Vol. VIL]

LOCAL COURTS' & MUNICIPAL GAZETTE.

[August, 1871.

JUDGE FAIRFIELD.

We regret to record the death of David L.
Fairfield, Esq., Judge of the County Court of
the County of Prince Edward, which took
place on the 8th instant.

The deceased gentleman, who was in his
89th year, was one of the earliest settlers of
the Bay Quinté district, and had held the posi-
tion of County Judge for nearly a quarter of a
century. Dignified but courteous in his bear-
ing, & man of unimpeachable integrity and
excellent judgment, his loss will be very
deeply felt in the community of which he has
been so long a useful and respected member.

SELECTIONS,

CONTRACTS IMPOSSIBLE OF PER-
' FORMANCE.

A new case of importance confirms a rule
which, however, has been far from invariably
assented to. Robinson v. Davison excited
some interest when it was first heard at the
assizes, and in its form in the Court of Ex-
chequer (24 L. T. Rep. N. 8. 755) it loses
none of that interest for lawyers. It will be
remembered that the defendant was the hus-
band of the famous Arabella Goddard, and he
undertook that she should perform at a par-
ticular concert. She was unable to do so
owing toillness. Could damages be recovered
for the breach of the contract ? The Court of
Exchequer said, No.

It was argued in Thorburn'v. Whitacre (2
Lord Raym. 1164). that there are three de-
scriptions of impossibility that would excuse &
contractor—legal impossibility, as a promise
to murder a man; natural impossibility, as &
promise to do a thing in its nature impossible ;
and, thirdly, that which is deemed as *“‘smpos-
#ibilitas facti,” * where, though the thing
was possible in nature, yet man could not do
it, as to touch the heavens, or to go to Rome
in a day.”  All must agree with Chief Justice
Holt that these may be reduced to two—im-
wssibilities inlaw, and natural impossiblity.

ithout discussing all the cases relating to
impossible contracts, which will be found
collected in a note to Mr. Benjamin’s work on
the Sale of Personal Property, p. 428, we will
confine ourselves to the effect of illness.

One of the leading cases on this subject
reveals one of the delightful differences of
judicial opinion with which we are familiar.
In Hall v. Wright (1 L. T. Rep. N. S. 230)
a plea to an action for breach of a contract to
marry, was that before breach the defendant
became afflicted with dangerous bodily illness,
and was thereby incapable of marrying with-
out danger to his life. The Court of Queen’s
Bench was equally divided ; and the Exchequer
Chamber was also divided, four Judges hold-
ing the plea bad, three holding that it was

good. Judgment was therefore entered for

the plaintifft The contract of marriage i8

peculiar, and likely to be affected by bodily

illness on the one side or the other ; and a8

Baron Watson said, unless stated to be other-

wise, a contract to marry must be taken—as

it was stated in the declaration—to be of the
ordinary kind, with all its usual obligations
and incidents. Tt is difficult to speak of this

case with any confidence one way or the other,

but the view put by Mr. Justice Willes seems

to be consistent with common sense—that &

marriage that cannot without danger be con-

summated by either contracting party ought

to be voidable only at the election of the

other. **If the man were rich or distinguish-

ed, and the woman mercenary or ambitious,

she might still desire to marry.him for ad-

vancement in life. I might put the

case of a real attachment, where such illness

as that stated in the plea supervening might

make the woman more anxious to marry, ib
order to be a companion and the nurse, if she

could not be the mistress, of her sweetheart.” |
Not even a lawyer can regret that the plaintiff
had a verdict.

Such a case as Hall v. Wright, puts in 8
clearer light the accuracy of the decision iB
Rohinson v. Davison, for the services of the
performer are required for one single purposé
which purpose she was unable to accomplish;
whereas, in Hall v. Wright, some of the obs.
Jects of the contract might be attained, an
performance of the conlract was not impos
sible, but only dangerous. But it is to b¢.
observed what the nature of the contract is of
which the law will excuse the performance
on the ground that it is impossible. The rnl¢ :
and the exceptions are carefully stated b;
Mr. Justice Blackburn in Taylor v, Caldwé
(8 L. T. Rep. N. S. 856), where he says—
** There seems no doubt that where there is % |
Positive contract to do a thing, not in itse
unlawful, the contractor must perform it 0f
Pay damages for not doing it, although in co®
sequence of unforeseen accidents the perfor®’
ance of his contract has becdine unexpecte
burthensome or even impossible.”” He th?nf
goes on to say : “ But this rule is only appli®"
able when the contract is positive and absolu“’j 1
and not subject to any condition, cither.?‘
press or implied; and there are authorl.t‘
which, as we think, establish the princiP
that where, from the nature of the contra® :
1t appears that the parties must, from
beginning, have known that it could not .
fulfilled unless when the time for the fulf’ ;
ment of the contract arrived, some partic®?
specified thing continued to exist, so tbf:
when entering into the contract, they m%%:
have contemplated such continuing existena..:’
as the foundation of what was to be doB®!"
there, in the absence of any express of ;!!‘
plied warranty that the thing shall exist, * o

%,

contract is not to be construed as a pos! 0B
contract, but as subject to an implied condi®
that the parties shall be excused in case’ib”
fore breach, performance becomes impos$
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gqm the perishing of the thing without de-
ult of the contractor.”

Now it is clear that no ordinary contract
Would contain a warranty as to the continu-
Auce of health on the part of one of the con-
?Tl_cwrs, and where there is no such warranty
1t i3 hard to see how it is possible to enforce
A personal contract, or to recover damages for
18 breach where illness prevents its perform-
Ance. And there is only one further question
I connection with the subject, and that is
Tised by Baron Cleasby, who would seem to
Suggest that a performer was- not bound to
8ppear and carry out her contract unless it is
Bossible to fulfil it in all respects according to
18 terms. His Lordship said: * This was
%ontract to perform as a pianist at a concert;
1 truth, to be the sole performer, and to do
What requires the most exquisite taste and the
freatest artistic skill, and which, unless well

one, would disgust the audience, who natur-
ally expect a great deal from so celebrated a
Performer. That beingso, the question arises,
an this be done by the person engaged unless
Well and in good health ?”

No such considerations as are here stated,
%D, in our opinion, be accepted as weighing
o one side or the other. If a performer can
Scramble or struggle through an engagement
8¥en discreditably, and even, we would add,

Sgusting the audience thereby, and is not
#bsolutely disabled, he is bound to go on with

is undertaking. If a skilful person contracts
do a certain thing requiring the utmost
8kill, he cannot be excused on the ground that
hﬁ is by reason of ill health incapable of ful-
ling his contract as skillfully as he would
ave done had he been in health. It would
vain to give greater latitude to a plea of
possibility arising out of natural incapacity
Han has hitherto existed. The incapacity,
83in Hall v. Wright, should be total for all
Intents and purposes, and in no degree merely
Partial, If it is ever held otherwise, a wide
Bate would be opened to the fraudulent evasion
of contracts.—ZLaw Times.

An interesting case affecting the rights of
Unprofessional advocates to appear in court
B:s heard in Easter Term by the Queen’s

ch in Ontario. The application to the
fourt wag for a prohibition to restrain certain
Bhprofegsional persons from conducting suits
W the Division Courts, which are tribunals
Mizlogous to our County Courts. Looking
» the Canadian statutes, the court came to

Conclusion that it was manifest toat the
L"'Klslature intended that only barristers and
Mtorneys should be authorised to conduct or
TV on in any court, any kind of litigation;
Md that consequently unprofessional persons

e not entitled to have audience in_the

98ecuting or defending suits in the Division
Yourts. It was observed by Mr. Justice
n lson, that * Tt can only be a case of great
L ¢e88ity which will warrant a departure {rom
10 Beneral, approved, and settled practice O

the courts. The policy of the Legislature on
this subject has plainly been to exclude all
unqualified and non-professional practitioners,
snd Judges should give effect to that legisla-
tion.” Although it was held in Collier v.
Hicks (2 B. & Ad. 662). that * any person,
whether he be a professional man or not, may
attend as a friend of either party, may take
notes and quietly take suggestions and give
advice,” the Judges in Tribe v. Wingfield
said that “they could never lend their autho-
rity to support the position that a person who
w28 neither a barrister nor an attorney, might
g0 and play the part of both ; and that in such
a case there was none of that control which
was 8o useful where counsel or attorneys were
employed.” — Law Times.

BENCHERS.

In another page will be found a letter from
Mr. Charley, M.P., in reference to the notice
of motion which he has given that * he will
call attention to the existing state of the Jegal
profession, and to move a resolution ‘that the
eXisting state of the legal profession is not
gatisfactory and needs reform.’” If the House .
has the time and is in the humour an interest-
ing discussion is likely to ensue. There is
a Proneness with all sorts of people to talk
about the personnel of the profession. We do
not think ‘that Mr. Charley’s motion is likely
to lead to any practical, and certainly not to
any immediate result. Indeed, the terms are
almost too vague for the House of Commons
to discuss,

1t may, perhaps, interest our readers-to be
told that our fellow-subjects in Canada have
cONSummated a radical reform in respect to
the benchers. An Act has been passed to
make the benchers of the Law Society of On-
tario elective by the bar. All members of the
bar who are not in default as to their bar fees
are eligible, Besides the thirty to be elected,
there are seven ez-officio benchers, being the

-gentlemen who have held the office of Attor-

ney or Solicitor-General.

How the experiment works we shall know
some day, but already there is a little discon-
tent with the scheme. . The Conada Law
Journal remarks that only one of the ez-officio
members is regident in Toronto, and *‘in dis-
4ibuting the thirty elective benchers between
Toronto and the country it would seem pro-
per to give about one-half to Toronto.” Our
transatlantic contemporary ' observes that
county judges, clerks of the Crown and
Pleas in Toronto, the master in Chancery, and
referee in (hambers, and other barristers who
pay Do bar fees, have been decided to be in-
eligible. Qur contemporary says, *“ We are
SOITY for this, as many of the persous who
are thus held ineligible wonld make excellent
benchers; but whilst their services are lost
for the present, it m3y result in an amend-
ment of the Jaw whereby some of them may
be appointed ez-gfficio benchers.” Thus even
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before the first election there is a desire to
increase the number of non-elective members.
It is of the utmost importance that the
rulers of a profession should be men of the
highest repute and character. We have no
election und practically no selection. The
men who by their ability and character guc-
ceed in their profession and take silk, are made
benchers, though there is a power reserved to
the benchers notto invite, & power very rarely
exercised. It may be said that the Lord Chan-
* cellor by selecting the Q.C’s, virtually gelects
the benchers ; but this is not true in fact. The
men whose standing and position entitle them
to silk are never refused, Perhaps the position
of the bar in Ontario may be so different ag to
Jjustify a different system. We hope that the
election plan will succeed at least as well as
our system does. Its greater success might
dispose us to entertain a project of elective
benchers in England.— 7%e Law Journal,

The Courts of America are in conflict eon-
cerning the liabilities of married women, one
haviog held that a note signed by a wife as
surety for her husband, there being no con-
sideratlon other than the pre-existing debt of
the husband, is void ; whilst another has held
that indorsing notes ag surety for a husband
is a sufficient charge upon her separate estate.
In the latter case it was said to be sufficient to
allege, in addition to the ordinary allegations,
the coverture of the defendant, a separate
estate in her, and her intent to charge such
estate. In the former case the court regarded
the Act as intended solely for the benefit of
married women and their children., ¢ The
statute” it was said, * neither in terms autho-
rises a married woman to make herself liable
personally for the debt of another, nor, where
1o consideration moves to her, can it be pre-
sumptively for her benefit. It was no part of
the design of the statute to relieve her of
common law disabilities for any such purpose.
Those disabilities are removed only so far as
they operated unjustly and oppressively, and
beyond that they are suffered to remain.
Laving been removed with the beneficent
design to protect the wife in the enjoyment and
disposal of her property for the benefit of her-
Self and her family, the statute cannot be
extended by construction to cases not embraced
by its language nor within its design” It
will be desirable to avoid these difficulties
when we come to practical legislation.— Law
Times.

DIFFERENCE BETWEEN A RECEIPT
AND A RELEASE UNDER SEAL.

A passenger who was injured in & rajlway
accident accepted & sum of money by way of
compensation, and signed a receipt which was
expressed to be in discharge of his claim in
full upon the railway company for all loss
sustained and expenses incurred by the acci-
dent. After signing this receipt he became
worse and applied for farther compensation,

which the railway company refused to give
him; and he commenced an action at law
against them, in which he claimed heavy
damages. The company pleaded the common
Plea of payment and receipt of the sum of
money in satisfaction of the plaintiff’s claim,
upon which the plaintiff, instead of replying
to the plea, filed his bil), alleging that he had .
Dot replied because he was advised that the
Plea was a full and complete answer at law to
is cause of action, and praying that the
defendants might be enjoined from relying on
the plea at the trial of the action, and from
Setting up the receipt as a satisfaction of the
mages claim ed, except to the extent of the
sum already paid. The Jjudgment of Vice-
Chancellor Malins, who granted the injunction,
18 not reported, but the judgment of the lords
Justices, who reversed the decree of the vice-
chancellor, and dismissed the bil] with costs,
18 fully reported. Les v. Lancashire and
Yorkshire Railway Co., 19 W, R. 729.

It is, or was, a common but reprehensible -
Practice with railway companies, after an
accident had occurred, to get the sufferers to
sign a receipt, accepting a sum of money
down for the injuries they have sustained,
before théy well knew' the extent of those
injuries. See the remarks of the Lord Jus- -
tice Mellish (19 W. R. 732) on this practice.
In cases of this description a bill will lie to
Testrain the railway company from relying on
the plea that the plaintiff in the action re-
ceived the sum in accord and satisfaction
(Stewart v. Great Western Railway Company,
13 W.R. 907), by reason of the fraud involved.

The bill in Lee v. Lancashire and Y orkshire

ailway Company, sup., was probably filed
on the authority of Stewart v. Great Westers
Lailway Company, sup ; but in Stewart v.
Great Western Railway Company fraud was
alleged on the part of the company’s agents,
and that the company intended to rely on the
receipt thus obtained as a defence to the
action.  This allegation gave the court juris-
diction, and enabled the lord chancellor to
Overrule the demurrer, although the bill did
not go on to pray compensation. TIn Zee ¥.' -
Lancashire and Yorkshire Railway Company
No case of fraud was made by the bill or
Proved at the hearing, and the bill was dis-
missed on the ground that, in the absence of
fraud, the plaintiff could not want the aid 9f
& court of equity. In fact, the plaintiff did
not want the aid of the court to set aside the
receipt. This is apparent when we consider
what the true nature of a receipt is, as dis
tinguished from a release under seal. A re
lease under seal ex tinguishes the debt ( Coppi®
v. Coppin, 2 P. Wms, 295), or rather acts 88
an estoppel, and can only be set aside on bil
filed, or under the equitable jurisdiction of 8
court of law., But a receipt, according to
Abbot, C. J., in Skaife v. Jackson, 3 B. & C-
421, is nothing more than a primary ackno¥W*
ledgment that the money has been paid, O
as Littledale, J., said in the same case, it 18
not an estoppel, and amounts to nothing more
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than 5 parol declaraton of payment. In
th aves v. Key, 1 B. & Ald. 318, 318, where
the holder of a bill had written on it a receipt
I general terms, and the question was
Whether the receipt was conclusive evidence
that the bill had been satisfied, the following
;’Pasons were prepared by the court for de-
IVery: A receipt is an admission only,
30d the general rule is that an admission,
although evidence against the person who
Made it, and those claiming under him, is not
Conclusive evidence, cxceptas to the person
0 may have been induced by it to alter his
%ndition. Straton v. Rastal, 2 T. R. 366,
H?latt v. Marquis of Hertford. 3 East, 147;
erne v. Rogers, 9 B. & C. 586. A receipt,
erefore, may be contradicted or explained,
3 there is no case, to our knowledge, in
E’ ich a receipt upon a negotiable instrument
a8 been considered to be an exception to the
8eneral rule.”

Lord Ellenborough's dictum in Almer v.
¢orge, 1 Camp, 892, that a receipt in full,
Where the person who gave it was under no
‘ g“%apprehension and can complain of no fraud
T imposition, operates as an estoppel and is
Inding on him, means, according to Pollock,
& B., in Bowes v. Foster, 6 W. R. 257; 2 H.
N. 784, where the receipt in full is given as
Or 2 real receipt and discharge. Almer v.
€orge, moreover, is distinctly overruled by
M aves v. Key, sup., and is not law. As
artin, B., explained in Bowes v, Foster, the
ct of a release may be pleaded; but a re-
:e‘[}t cannot be pleaded in answer to an
Ction, it is only evidence on a plea of pay-
Nent ; and where the defendant is obliged to
TOve payment, a document not under seal is
" bar as against the fact that no payment
daS made. Thus, the effect of a receipt is
®8troyed on proof that it was obtained by
or Ud; ( Farrer v. Hutchinson, 9 A. & B. 641),
that it forms part of a transaction which
33 merely colorable (Bowes v. Foster, sup.),
g > receipt indorsed for the purchase-
Oney, although signed by the seller is of no
p:.*'l in equity if the money be not actually
Olld {Coppin’v. Coppin, sup. ; see Griffinv.
th"“’es, 20 Beav. 61), though the receipt in
® body of the deed, being under seal,
N ounts to an estoppel, and is binding on the
Tties at law. Rountreev. Jacod, 2 Taunt.141.

def, he question between the plaintiff and the
oe"daflt company in Lee v. Lancashire and
Tkshire Railway Company, sup., Was,
ethe‘j the receipt covered future and con-
ieq‘,‘entlal injuries or not. The receipt was
in fei‘ms a discharge of the plaintiff’s claim
a"elll upon the company, but the plaintiff
ditiged that he signed it on the express con-
; himgn] that he should not thereby exclude
ihjurf f from further compensation if his
'oues eventually turned out to be more
We Shthan was then anticipated. A receipt,
ave seen, is an admission only, which

ey, 5, oDtradicted or explained (Graves V-
the | l"{p.), and it was accordingly open fo
Plaintiff to traverse the plea by denying

that he received the money paid him in satis-
faction and discharge of his injuries, except
the injuries then known; in which case it
would be properly left to the jury to say
whether or not he received the money in full
satisfaction and discharge. But if the plain-
tiff had given a release under seal in similar
terms, and the defendant company had
pleaded it, his evidence could not have been
received to explain the instrument. In that
case, if fraud had been imputed to the defen-
dant company, two courses would have been
open to the plaintiff, viz.: either to meet the
plea of the release by a replication of fraud at
1aw, or to file n bill charging fraud, and pray-
ing that the defendants might be restrained
from relying on the plea. Such a bill will
lie, although it does not go on to pray for
compensation or any other relief (Stewart v.
Great Western Railway Company, sup.), al-
though there is a concurrent remedy at law.
But in Lee v, Lancashire and Yorkshire Rail-
way Company, sup., fraud was not imputed,
and there was no relief in respect of the
receipt, which the court could give plaintiff,
which he could not cqually well obtain at law
by rectifying the plea, and adducing evidence
to show ‘that the receipt was not intended to
exclude him from further compensation.—
Solicitor's Journal.

PROSECUTIONS AND THE POLICE.

The police have been severely censured for
their conduct of the presecution in the Eltham
murder. [t js said, that having constructed
a theory at the commencement of the case,
they devoted their entire attention to the pro-
curing of evidence to confirm their suspicions.
They believed they had got the right man,
and, so believing, they could recognise no
e"}dence that did not fall in with their precon-
ceived views.

Undoubtedly there was much in the con-
duct of the case for the prosecution that
proved the nced for a professional public
prosecutor. The proper business of the police
is to gather together every fact affecting a
crime, and place it in the hands of some eom-
petent solicitor, by whom all may be sifted—
what is worthless put aside, and the clue fol-
Jowed up where the evidence is weak. The
Greenwich poliee are not lawyers, and they
were not advised, by a lawyer. On- the first
aspect of the fact's, there were strong grounds
for suspicion. It must be remembered, in
their justification, that they were informed of
a great deal that was not legal evidence, and
that in the pursuit of justicelt is necessary to
pick up every thread that may guide to dis-
covery. The commentators on the condqct
of the case appear to forget that the police
were in possession of a great deal which,
though not admissible in the witness box, is
yet what is called ‘ moral evidence "—that
is to say, evidence which énfluences the Judg-
ment, though not legally controlling it. It is
right to exclude such evidenoe at the trial,
because it is open to a certain amount of ques-
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tion as being in some cases unreliable; but
no individual would dream of excluding those
facts from his consideration on any matter,

when his object was to form a fair judgment |-

of the truth. The communications of the
murdered girl to her friends as to her relation-
ship with the accused, were properly excluded
from the witness box, because it would be
most dangerous to condemn a man to punish-
ment upon statements made by some person
behind his back. But the police were bound
to take these statements into consideration for
the puarpose of investigation, and to help their
own judgments in the pursuit of legal evidence.

- It was, to say the least of it, a remarkable
coincidence that she should have said so much
before the murder about & man who that very
evening who was found to be going, in a muddy
state, in a direction from the very spot where
she was killed. Extraordinary coincidences
do occur, and from the evidence adduced for
the defence this appears to be one of them.
But the police must act according to the usual
human experience, and they would have no
right to treat concurrent facts as mere coinci-
dences until they are proved to be so, and no
proof of this was given until the trial produced
the witnesses who answered the probabilities
by the facts. What the poor girl had said
about Pook could not, without gross injustice,
have been put in evidence against Pook’; but
it could not fail to make an impression on the
mind, and to direct the suspicions of the
police, and they are not to be blamed for act-
ing upon those suspicions and following up
the clue which had thus been given to them.
Their error lay in not putting before the jury
all the facts they had found. ~ But, then, their
answer to this is that the case was out of
their hands, and had passed into the posses-
sion of the lawyers. Thus much is due to
them.—Law Times.

There are few who know anything of courts
of justice who will not agree that to sit in
them continuously for even a few hours is
extremely fatiguing. The newspaper critics
and the public understand very little how
exhausting it is to undergo an unrelaxed
mental strain in a vitiated atmosphere for the
greater part of an entire day. And when the
subject upon which the mind is intent remains
unchanged, and monotony is added to the
other evils, we can believe that to endure it
without flinching requires a strong constitu-
tion. But it is also to be remembered that
success of the first order in the legal pro-
fession implies that he who attains it possesses
not only great mental capacity, but very
tonsiderable physical strength also. When
these qualifications are transferred to the
Bench, and are paid for at a high rate, the
country has a right to expect that they may
be taxed to any limit within reason without
eliciting a protest.—ZLaw Times.

[True enough, provided the “ high rate ” is
paid; in England it is, but not in Ontario.—
Eps. L. C. G.]

MAGISTRATES, MUNICIPAL,
INSOLVENCY & SCHOOL LAW.

NOTES OF NEW DECISIONS AND LEADING
CASES.

FENCE-VIEWERS—AWARD—RIGHT oF APPEAL
—The right of appeal to a County Court Judge
against an award of fence-viewers, under 32 Vie.
ch. 46, sec. 8, is not restricted to an award made
ufder sec. 6, sub-sec. 2 of the Act, when the
land benefited is in two municipalities, but ex-
tends to an award made by three fence-viewers
under C. 8. U. C., ch. 57, which the latter Act
Amends and is made part of.—In re MecDonald

¢t al and Cattanach et al, 5 Prac. Rep., 288.

Drviston CourT—INTERPLEADER—EQUITABLE
CLAIM.—Ou an interpleader in the Division Court
the jurisdiction of the Judge is not confined to
the question of legal property : he may determine
the claimant’s right to an equitable interest.— |
McIntosh v. McIntosh, 8 Grant 58,

ALTERATION OF ScHOOL Srcrions—NoricE 10
Parries Arrecrep.—Section 40 of the Common
School Act, Con. Stat. U. C. ch. 64, enacts that
8 township council may alter the boundaries of |
& school section, in case it clearly appears that-:
all parties to be affected by the proposed altera-
tion have been duly notified of the intended step -
or application.

In this case the only notice given was by the
trustees of the section from which certain lots
Were taken by the alteration, to the trustees of
the section to which such lots were added—that
being the notice which it was alleged had been
Customary in the township in similar cases.
feld, insufficient, and the by-law making the
alteration was quashed. : -

The by.law was passed in February, 1870, but
the clerk of the corporation did not notify the
trustees of it until August—Held, that a motio?
to quash in M. T. 1870 was in time.— Patterson
and the Corporation of the Township of Hope, 80
U. C. Q. B. 484,

ARREARS oF Taxes — Levy. — Where lands
which had been assessed as non-resident, becam®
occupied, and assessed as such, Held, not com”
Petent for the treasurer, under section 126 of
82 Vic. ch. 36, Ont., to issue his warrant to levy
arrears accrued when the lands were non-resi

dent, the 111th to the 117th sections of the At .

providing for that event.—Snyder v. Shibley, 2}
U. C. C. P. 518,

WARRANT oF CoMMITMENT—MANDAMT®
AGAINST JustTioE.—The issuing of a warrant o

pE

P
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Commitment, under 82 & 83 Vie. ch. 31 sec. 75,
is discretionary, not compulsory, upon & jus-
tice of the peace, aund the Court will therefore,
on this ground, as well as upon the ground that
the party sought to be committed has ndt been
Wade a party to the application, refuse a man-
Umus, if this be the proper remedy, which, in
this cases, it was held not to be, but that the
&pplication should have been under C. 8. U. C.
¢h. 126, sec &.
. Quare, whether an order of the Sessions,
8imply ordering costs of an appesl to be paid,
Without directing to whom they are to be paid,
., under sec. 74 of the above Act, is regular.
;I" re Delaney v. MacNabb, 21 U. C. C. P.
63.

By-Law — HucksTERs, ETC.—A by-law of a
Wunicipal corporation, purporting to be passed
Ynder 29 & 80 Vie. ch. 52, sec. 296, sub-secs.
11 and 12, and 81 Vie. ch. 80, sec. 32 (Out.)
Prohibiting any huckster, butcher, or runmer,

om buying or contracting for any kind of fresh
Weat or provisions on the roads, streets, or any
Place within the town on any day before the

our of 9 o'clock, a.m., between 1lst April and

Ovember, or before 10 a.m. during the remain-

©F of the year, was held bad, and ordered to be
Qashed, — Wilson v. The Corporation of the Town
% 8t. Catharines, 21 U. C. C. P. 462.

Taxes—DisteEss—TRESPASS.—One N. 8., the
Plaintif"s son, was assessed in 1868 as a free-
holder, for $460 on real estate and $200 on
Personal property, and was on the collector’s
Toll fop county rate $9.95, school $7.02, town-
%hip rate $2.60, and dog tax $2—in all $21.87.

he rate did not appear on the collector’s roll,
3nd the collector was not aware how much was
OF real and how much for persomal property.

® demanded the taxes from the plaintiff, to
om N. 8, had made an assignment in August,
8, and the plaintiff offered to pay bim the tax

90 the real estate only, but he tendered no money
tnd required a receipt in full for the real pro-
®rty. The defendant thereupon seized on the

Premises goods which had belonged to N. S., and
" ® plaintiff brought trespass.

Held, that he could not recover, for it was not
®Wn, and the Court would not assume, that
Y part of the amount seized for was for per-
nal Property, except the $2 dog tax; and this
o being severable, and the other sums not
n:tde}'?d, his seizing for it with the rest would
Vitiate the whole distress.
eld, also that a demand upon the plaintiff
“B‘“sﬂicient.-.l. L. Squire v. Mooney, 30 ¥. C.
. 681,

Division Courts.—Held, following Jones v.
v. Williams, 4 H. & N. 706, that under the
Division Courts Act, C. 8. U. C. ch. 19 sec. 175,
the Court has no power to stay proceedings in
an action brought after the adjudication by the
County Court J udge.-—Schamchom v. Traske, 80
U. C. Q. B. 543

VaaraNT Acr—ForM oF CONVICTION UNDER—
CxRrTIORARI —A conviction under 32-33 Vie. ch.
28, D., for that V. L., was in the nizht time of
the 24th February, 1870, a common prostitute,
wandering in the public streets of the City of
Ottawa, and not giving & satisfactory account of
herself, contrary to this statute: Held, bad, for
not shewing sufficiently that she was asked,
before, or at the time of being taken, to give an
oD account of herself, and did not do so satisfac-
torily.

Semble, proceedings baving been taken under
29-80 Vie. ¢h. 45, D., that the evidence might
belooked at ; and if so it was plainly insufficient,
in ot shewing that the place in which she was
found was within the statute, or that she was 8
common prostitute. .

The conviction having been brought up by
certiorari, when, under the 32 & 83 Vie. oh. 81,

- D., 00 such writ could issub—Per Rickards, C.J.,

and Morrison, C. J., it could not be quasked, bat
the Court could only discharge the defendsnt.
Semble, Per Wilson, J., that being before the
Court it might be quashed.—Regina v. Levecque,
30 U. C. Q. B, 509.

PromBirony. Liquok Law.—Held, that the
municipal eouncil of a village, incorporated in
and separated from s township, in which before
and at'the time of said incorporation a by-law
existed prohibiting the ssle of intoxicating
liquors in shops and places other than houses
of Public entertainment within said township,
could not, by a by-law not submitted for .the
8pPToval of the electors of the village corporation,
repeal the prohibiting by-law so far as it affected
the village municipality, but that the by-laWw
must be pagsed upon by the electors .nnder 82
Vic. ch. 82, gec. 10 (Ont.)—Inre Cunningham v.
the Cofporation of the Village of Almonte, 80 U.
C.C.P., 459,

————

80HooL SgorIoNs—BOUNDARIES OF —CONSTRUG-
10N oF By-Law—Mar.—The question being
whether the plaintiff’s lot, 28 in the 8th (.Jonces-
gion of Thurlow, Was8 within school secu?n 16,
s by-law defining the limits of sections in the
Township was proved, which declared the ‘sec-
tion to be composed, among other lots, of ¢ 50
acres of the east side of lot No. 16, all.of No. 17,
8. 4 of No. 18, all of 19, 20, 21, 22, 28, and 24,
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(not giving the concession), excepting sach por-
tions of last mentioned lots as included in sec-
tions 13 and 19.” Section 18, by the same by-
law, way made to comprise parts of lots 16, 18,
21, and 22, in the 8th concession ; and section
17 the N. § of 24 in the same congession. Held
that the whole by-law taken together sufficiently
shewed the plaintifi”s lot to be in section 16.

Held, also, that the raap prepared by the Town-
ship Clerk, under section 49 of the School Act,
C. 8. U. C, ch. 64, shewing the division of the
Township into sections, was admissible ag evi-
dence.— The Chicf Superintendent of Education for
U. C. (now Ontario), Appellant; in the matter
between William Anson Shorey, Plaintiff, and
Joseph Thresher, Thomas Davey, and Albert
Jones, quen_dzmts, 30 U. C. Q. B, 504.

SIMPLE CONTRACTS & AFFAIRS
OF EVERY DAY LIFE.
NOTES OF NEW DECISIONS AND LEADING
CASES

PARENT AND CHILD.—The Codrt has an abso-
lute right in its disceretion to give the custody
of u child under tweive years of age to the
mother. .

The Court exercised this right where the only
evidence that the parents were living apart
through the fauit of the husbaud, was the
evidence of the wife; holding, that the Court
might, in its dizcretion, in the interest of the
child, direct the custody to be given to the
mother in cascs where the cause of her living
apart is, on her own statement, justifiable ; and
the Judge is not prepared to say that he dis-
believes such statement.— R, Davis, 3 Chan.
Cham. Rep. 277.

CHATTEL MORTGAGE—MISTAKE—TRUE Cory.
—An immaterial variation between a chattel
mortgage and the copy subsequently filed does
not invualidate the re-filing.

A mistake in the number of the lot where the
chattels were, was Leld to be immaterial under
the circumstances.

The statement aunexed to the affidavit filed
with the copy of the mortgage, did not give dis-
tinctly all the information required by the Act,
but the affidavit and statement together contain-
all that was necessary : Held, sufficient, — Wallcer
v. Niles, 18 Grant, 210.

Pronussory Nore—Signep 1IN BLANK—Lia-
BILITY. —Where the defendant signed, as maker,
a printed form of a promissory note, and handed
it to A, by whom it was filled up for $856, and
the plaintiffs afterwards became endorsees of it
for value without notice ; Held, that the defen-

dant was liable, though it might have been
fraudulently or improperly filled up or endorsed.
—Mclnnes v. Milton, 30 U. C. Q. B. 489.

TeNxpER—DeMAND oF Recerer. — Where on
tendering payment of money due upon mortgage
& receipt was required, nud the plaintiff did not
object oa that ground, but gave a different reason
for refusing to receive the mouey. Held, that
the tender wus good.

The above tender was made on the 14th April,
the day when the money fell due, and on the
following day it was again tendered, and refused
because a receipt was insisted upon. ‘

Held, not to support the plen of tender on the
14th, for it was afier the day; but that, to avoid
the effect of the previous tender, the plaintiff
should have demanded the exact sum before
offered.

Per Morrison, J. and Wilson, J., a person
teadering money is entitled to require a receipt ;
Richards, C. J., doubdting.— Lockridge v. Lacey,
30 U. C. Q. B. 494.

ONTARIO REPORTS.

MUNICIPAL CASES.

REGINA EX REL. PATTERSON V. Vaxck.

Municipal election—Trwo relations—First collusive—Right
of second relator to attack it,

A stranger to the proceedings in a quo warranto matter .
Mmay, if otherwise qualified, attack them on the ground
that they have been initiated in collusion with the de-
fendant, but he cannot set up irregularities, as such,
Unless indeed the relator has committed them purposely,
a8 for example, to secure the failure of his own pro-
ceedings,

[Chambers, Feb. 10, 1871,— ). Dalton.)

The relator obtained from Mr. Justice Wilson
8 Writ of summons in the uature of a quo war-

Tanto, returnable before the Judge of the County

Court of York, to set aside the election of the
defendant as one of the aldermen fur the city of
Torouto. Another summons was shortly atter-
Wards issued by Mr. Dalton (in ignorauce of the
application to Mr. Justice Wilson), on the relatios
of one Riddel, the unsuccessful opponent of the
defendant at said election, to unseat the defen-
dant and to seat the relator Riddel in his place.
This Intter writ was returnable before one of the
Judges of the Superior Courts in Chambers. .

Harrison, Q. C., on behalf of Vauce, applie
to set aside Ur. Riddel’s writ, or to make it als0
returaable before the County Judge, and

K. Mackenzie, Q. C., also obtained a summo0s
to set aside Pattcrson’s writ, on the ground 0
collusion between bim and Vance, and for variot$
alleged irregularities, which, however, it is no
necessary to refer to, as the case went off 08
other grounds.

Both summonses came on for argument toge”
ther, the latter being heard first, the formef
depending upon the result of it. o

Mr. DartoN. — The objection taken to B
summons, which is indeed the only cause sho 5
to it, is, that Dr. Riddel, on whose behalf it ¥
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n;‘"ed‘, cannot be heard to object to proceedings
ol Which he was no party. Dr. Riddel is an
Eclor of the ward, and was a candidate at the
€Ction,
()nI agree in this objection to a certain extent.
gee Who is no party to a proceeding cannot
evneml]y be lLieard to object to irregularities in it,
€h where he has the right to complain that the
Toceeding is in bad faith, and affects himsclf.
bot uan may be heard to say that a proceeding
i Ween others is fraudulent against him, and
JUrious to him, and he may attack it on that
a‘:‘md; but he cannot be allowed to interfere
o Ween others, and set up errors of practice,
“'"1 though they be such asa party could success-
ly urge. 1 liken this case in my mind to that
ere a creditor attacks s judgment of a third
i‘:*"y against his debtor, He can show that it
& fraud against himself, but he caunot show,
+190gh it may be the fact, that every step to
dudgment in  the cause has been irregular:
O'Bnt v. Perry, 6 U. C. R. 538; Armour v.
rruthers, 2 Prac. Rep. 214; McGee v. Baird,
3 Prag, Rep. 9; Cockrane v. Scott, 3 Prac. Rep.
3 Nicholls v. Nicholls, 3 Prac. Rep. 201.
dMSO here, Dr. Riddel being a voter and a candi-
thee at the glectlon, can set up, if it be true, that
fmhproceedmgs of the relator are not in good
nt —not what they appear to be, but are
bee!lded really to favor the sitting member;
Cause Lie thus shows that his interests are
.r“fmr]y prejndiced.—hut he cannot ohject to
Tegularities in the relator’s proceedings. Bart,
ean ¢ accurate, when I say that this applicant
ity Lol et up irregularities, I mean strictly as
€gularities ; fur I do not suppose that it is not
®n to Mr. Mackenzie to argue, if he can make
m;“t, that the irregularities have been purposely
+ & fraudulently committed by the relator to
Sure the failure of his own proceedings.
hether the neglect or omission to file any state-
0t of the relator is of such & nature that
it irq party cau set it up, I peed not discuss, as
h Urns out those documents were filed. They
morbeen, I am told, carried to his office by the
by Dey of the relator, after having been filed,
th, n Ave now been restored. That I look at
Oug Dow, under the circumstances, I hope no
Will regard as a precedent.
is. € oue point that I notice on this application
50""'hether the proceedings of the relator are
°"1ba Jfide, or are, as is suggested, intended to
Arrass the cause that they affect to help.
Yo ::er_al circumstances connected with these
"hichedmgs have beenrelied on by Mr. Mackenzie
T shall not detail. The relator supported
Sitting member at the election, and I quote
toq d"gquge of one of the affidavits as to his
_ing, UCt since he has commenced these proceed-
“la.l;‘Whel'e it is stated : ** He the relator herein
est?d ?!mt he had voted at the election in
‘lthomn for Hynes, Adamson aud Vance; and
w“gll his vote was not recorded for Vance,
. gnte:“ld still have it made right by having it
d for Vance.” In nnother affidavit, that
thig _ Person who served this summons, occurs
the v‘y‘f}%ag.e:—“ A few minutes after I served
a“nexl & of the said relator with a ccpy of the
big re‘{d S*ummons, I met the said Pattersoa near
hig i“‘de[lee, and informed him that I had served
Wity ae With the said summons, when he said.
gy ¢ 9ath, thut he was not going to attend
he got his pay.”

The relator makes no answer to these things,
80 it is bhardly necessary to discuss his conduct
further ; and I now set aside the quv warranto
summons issued by the relator Pattersen.

In doing so at the suit of Dr. Riddel, it is not
under the supposition that any 1esult of these
quo warranto proceedings could be au estoppel
against him. They, however, do affect his own
proceedings, and he has therefore, it seems to
me, 8 right to be heard upon the ground on
which I now decide.

REGINA EX REL. PATTERSON V. CLARKE.
Municipal clection — Contract with corporation — Lease—
29-30 Vic. cap. 61, sec. 73.

A municipal corporation, by Ly-law, granted to defendant,
upon certain conditions, a right to build a dam and
bridge across a river, in considcration of which he agreed
to keep it in repair for forty years at his own expense ;
but if he should make default, the privilege granted by
the corporation was to cease. The dam and bridge were
built aud duly kept in repair by defendant.

Held, 1. That the defendant was interested in a contract
with the corporation, .

2. But that he was not disqualified as a municipal coun-
cillor, the contract amounting to a lease from the
corporation of upwards of twenty-one years.

(Chambers, Feb, 21, 1871.—Mr. Dalton.)

This was an application to uuseat the defen-
dant, founded on his alleged interest in a contract
made With the defendant by the corporation of
the township of Caledon, for which he had been
elected o councillor.

The alleged interest arose from the grant to
the defendant by by-law of the corporation,
of the right to erect a dam across the river
Credit. The by-law, which was passed in De-
cember, 1863, recited, that whereas defendant
had 8pplied to the couneil for liberty to build &
preastwork and dam opposite lot 24, on the 4th
line, West, where the Credit crosses suid roa(.l,
and that defendant had agreed, for himself, bis
Leirs and assigns, to build a good and substantial
bridZe on the breastwork (deseribing its dimen-
sions), to he made perfectly safe for travel, and
had agreed to keep the same bridge in good
repir, and to rebuild the same when necessary,
at his own expense, and 30 to keep it in repair
for forty years from the ist of January, 1864,
apol the ‘council granting him the privilege of
erectitg and keeping up the breastwork and dam
for the sume time, and advancing to him $80 to
288it in building the bridge: it was enacted by
the COTporation that the defendant, his heirs and
as8ig0s, should be granted the privilege of erect~
ing 80d keeping up the said breastwork and ('la.m
for that time, upon the terms and conditions
above mentioned. And it was provided that if
at 80 time during the forty yesrs the defendant,
his heirs or ggsigns, should make default in the
conditions, or any of them, the privilege granted
ghould cease.

This by-law was at once acted on; the grant
contained in it was acoepted by the defendant;
the $80 was paid ; aud the dam and bridge were
puilt, 8t an expense of $400, by the defendant,
and have been, ns it appears, daly kept in
repsir, and everything was satisfactory between
the parties themselves; the defendant holding -
she right to contioue the dam for the specl.ﬁed
time, With the obligations to keep all in repair.

Fleming showed cause. ) , "

. There is no such contract shown to exis
witlh thez?r;::mtion a8 disqualifies the defendant;
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Mr. Davron.—He has, however, a very strong
interest to keep up the bridge, and it is this
interest which the statute was intended to guard
against.] There is nothing obligatory on Clarke,
nor could any contract be enforced against him
at law; there can be no legal difficulty between
him and the corporation. Neither is there any
equitable or even moral obligation on Clarke to
repair the bridge: it is simplya question for his
discretion as to whether best for himself to do
80 or not.

2. If, however, it should be held that there is
& contract, it is in the nature of a lease for forty
years, and the defendant is not disqualified.

Beynon, contra, cited Regina v. Francis, 18
U.C. R. 116; Regina ex rel. Mack v. Manning,
4 Prac. Rep. 73.

Mr. DaLtoN.—Upon the facts above set forth,
it was objected that the defendant could not be
8 councillor for the municipality, as he is a per-
son having an interest in this contract with the
corporation. There was no other objection to
his election, and he seems to have been elected
by s large majority.

The defendant’s counsel has strenuously ar-
gued that defendant has not an interest in a con-
tract with the corporation within the meaning of
the statute. It seems to me to be quito beyond
question that he has,

But the defendant also contended that he is
within the exception to section 73, which pro-
vides that no person shall be held to be disquali-
fied from being elected o member of the council
by reason of his having a lease of twenty-one
Jears or upwards, of any property from the cor-
Pporation; and I agree with him that he is.

The question is, whether the defendant’s
interest, under the above by-law, comes within
that definition.

Under the by-law the defendant has the right
to maintain his dom upon the property of the
corporation for forty years from 1st January,
1864, upon his keeping always in repair, during
that time, the road over it. Upon his fuilure in
this, the right is to cease.

Upon examining the authorities, I think this is
a lease.

First, then (Shep. Touch. 266), « A lease doth
Properly signify a demise or letting of lands,
rent, commou, or any hereditament, unto ano-
ther, for a lesser time than he that doth let it
hath in it.” And as to the manner of making 8
leose, I think this by-law, accepted and acted on
by defendant, is a sufficient and proper way for
granting this interest, and that it binds the cor-
poration.

Secondly, as to the nature of the interest
granted. Tt is said in Platt on Leases, p. 24:
“ The subjects of demise are various, and, gene-
rally speaking, comprehend incorporeal as well
88 corporeal hereditaments. Thus, not only
land, but advowsons, corodies, estovers, ferries,
fisheries, franchises, rights of common, rights of
herbage, rights of way, titles, tolls, and other
things of a similar kind, may be leased for lives
or years;” and in Sheppard’s Touchstone, p.
268, the law is thus stated : *¢ Leases for life, or
years, or at will, may be made of anything, cor-
Poreal or incorporeal, that lieth in livery or
grant; and also leases for years may be made of
any goods or chattels.”

This is a valuable right, granted upon the pro-

. his heirs and assigns ; but it is a chattel interests i

perty of the corporation, and it lies in grant,
being incorporeal.

Then, as to the formal words of a lease, I cita
again Sheppard’s Touchstone, p. 272: "Albe_lz
the most usual and proper making of a lease i8
by the words, demise, grant, and to farm let,
and with an habendum for life or years, yet &
lease may be made by other words ; for whatso-
ever word will amount to a grant will amount to
a leage, and therefore & lease may be made by
the word give, betake, or the like.”

But there is here no rent reserved, nor any
duty, unless it be the duty to repair. Upon this
(Ib. p. 268) it is said: ** Whether any rent be
reserved on a lease for life, years, ar at will, 18
not material, except only in the cases of Jeaset
made by tenant in tail, o a8 to bind the jssue
under the statute of 32 Hegry VIIL cap. 28;
husband and wife, 80 a8 to bind the wife and hef
heirs; and ecclesiastical persons and infants.”

Thus, there is a valuable right in the land of |
this corporation granted to the defendant, by
Competent means, for a period of years having 8 |

eterminate beginning and ending, the reversion
being in the corporation. Then, if this is not 8-
lease, under the authorities cited, what is jt? It
is surely a grant, but a grant of an incorporest
hereditament with all these conditions is 5 least:

T am glad that the authorities warrant me i8
saying that the case is within the words of the
exception, for it is completely within its spirit:
I see that the grant is made to the defendant

and would go to the execntors.

The position of the defendant in this mattery
having been areated by by-law several yearsagos
was perfectly well known. The relator had n¢
fact to discover by means of this applications .
and I think, therefore, should take the ordinarf
Consequences to an unsuccessful party, of psy*
ment of costs.

Judgment for defendant, with costs.

REGINA EX REL. PHILBRICK V. SMART.

Municipal law—Qualification of candidate— Incumbrasncd
The amount of real property rated to a candidate on ‘; |
assessment roll is so far conclusive as to his qua}lﬁ tf

tion, that incumbrances cannot be taken into conside!
tion to reduce it.
The distinction between the assessment of real and Pe*
Sonal property discussed. .
[Chambers, February 24, 1881.—Myr. Dalton.] $ g
The relator complained that the defends®
Wa8 not qualified to sit as a councillor for ¢
mupicipality of the village of Yorkville, in thi%
that he did not possess the necessary proper™
qQualification. The real property rated to
defendant on the roll was sufficient in amou®
but it was shewn that there was a mortgage
the property for a sum which would reduce ”
Interest of the defendant in the property to g
Amount below that required by the statute:
1t was contended that the defendant had BOY
therefore, the required qualification. ]

M. C. Cameron, Q.C., shewed cause,
Reg ex rel. Flater v. Van Velsor, 6 C. L. 7"

-N. 8.151. ;

Anderson (Tilt with him) shewed cause.

M&. Davrox.—The question in this case “d“
the property qualification of the defendsnt o8
Pends upon the construction of the 70th sec o

of the Municipal Act. But, for the understt®¥

g
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1ag of ,that section, it is necessary first to refer
the assessment Jaw.

There is this distinction between the assess-
Ment of real and personal property. In the case
of renl property it is the land itself that is as-
%essed, always at its full fee-simple value with-
out regard to charges or incumbrances, and not
% may’s estate or interest in the land. If the
OWner has mortgaged to more than the whole
Value, the land will still be assessed against him
&t the value of the fee, just as though the mort-
8age did not exist. And if the owner’s estatc
8 less than a fee, the rating against him is still
the same, the full fee-simple value.

As to personal property, it is different. The

eory of law as to this is, that a man’s real
Bterest in the property is to be taxed; not the
‘Property. There is excepted from assessment
‘8o much of the personal property of any per-
%n as is equal to the just debts, owed by

im on account of such property.” So thatif I
by land worth £100, and mortgage it for that
ull amount, I am nevertheless taxed for it at

£100. Whereas if I buy goods to £100, and do

Aot pay for them, I cannot be taxed in respect of
hoge goods atall. It is necessary to bear this
istinction in mind in reading the 70th clause of
® Municipal Act as to the qualification of
ayors, Aldermen, Councillors, etc.

By this section they are declared to be such
ersons ¢ as are not disqualified under this Act,
and have at the time of the election, in their own,
Tight, or in the right of their wives, as proprie-
TS or tenants, & legal or equitable freehold or
®asehold, rated in their own names on the last
Yeviged nssessment roll’” to at least the several

®ws particularly specified in the clause.

Now if T am right in what 1 have said above,
there is no such thing under the assessment law
28 rating & man’s legal or equitable freehold or
®asehold, unless those words are taken to apply
‘°.the land in which the freehold or leasehold
®xists, without reference to the holder’s interest

T estate in it; and they must necessarily be
eld to refer to a ¢ frechold or leasehold” in

nd, that is, ‘‘rated in their own names,” etc.
wend, understood, is the substantive that

Tated ”” agrees with in clause 70; for it is only
a ¢ land that is rated, und that in_but one way,

tits fall value in fee simple, without any re-
8ard o the quantity or quslity of any man’s
te or interest in it.
hLooking at it in this light, the word «rated”
e clause must apply to the land in whick the
te is, and not to the estate in the land, for
n° Man’s estate can by law be rated as such;
l°" is in fact so; only the fee simple of the
CoJad jtgelf, And to apply this construction to
® present case, the defendant may be held
hol, ® qualified, because he is an equitable free-
Older in his own right in land, that is, rated at
gh° Proper amount in the defendant’s name on
o Inst revised assessment roll, which interest
'm‘:"ntlnued to hold at the election; and this
lloth?nt any reference (for the statute says
dag ing about it) to the real value of the defen-
B estate. )
,,m“‘: it is said, this construction makes it un-
tion ;’ﬁry for a councillor to have any qualifioa”
of hn real estate at all, if he be but the holder
m’nt“d assessed against him on the last assess”
Toll at the proper amount; for such 8

freeholder, say to $600, who has mortgaged to
that amount, if he did but continue to hold the
equity of redemption, would, under this construc-
tion of the statute, be qualified as a candidate;
and this is true. But take another view of the
clause. In every case a leaseholder for a term
pot less than a year is held to be qualified by a
holding of property to double the amouat of a
freeholder in the same case. In this aase, then,
for example, a leascholder of property, rated in
his 0wn name on the last revised assessment roll,
at $1200 in respect of the leased premises,
would be qualified a8 a candidate. Observe, the
statute says nothing -about the rent paid, and
the rating is the only possible test. That rent
might, and probably would be, the full value for
the occupation of the premises, The very state-
ment of this case shews that his interest as
lessee would be of no pecuniary value. Bat he
would be qualified as & councillor.

The interest of such a lessee seems to me, for
the present purpose, very like that of the owner
in possession of the equity of redemption in
fee, Where the property has been mortgaged to
the full value. Neither of them has an interest
of 3Dy value in a commercial sense ; but, under
the Statute, it is plain that every municipality
in the country might be represented by such
lessees, whose united interests in their leases
could not be sold for a dollar. Look, too, at
the case of the life tenant: he has a freehold,
and, if the land is rated at a proper value, i8
qualified by the express words of the Act; but
if the life on which the estate depends be near
its close, the life tenant’s interest may be merely
nominal in value. Why then should it seem
inconsistent or extraordinary that s freeholder
skould be held qualified who has incumbered (or
hotds an estate previously incumbered) to an
aMount which reduces the actual value of his
iﬂiec’l'fst below the prescribed rated value of the
1and. ‘

The statute may perhaps have reference to
other things than the real value of the interest of
the candidate. It may regard the payment of
t8X€3, or may assume something for the gocial
position of these who are the possessors of pro-
perty of the prescribed value, whatever the money
value of their real interest in it. In Reg. ez rel.
Blakeley v. Canavan, 1U.C. L. J.N. 8. 188, some
instances in the statute law are pointed out in the
judgment of Mr. Justice Morrison, where this
real interest in the party is stipulated, and the
plain and direct language by which the value in
those cases is directed to be over and above all
ocharges and incumbrances, is very observable.
Unmistakeable words are there used to show
that it is the balance left to the party, after
deducting all claims, that I8 intended. Such
language is entirely wanting in this statute. The
value of the rating is all that is specified; nyd
it is plain that, in the case of tenants for life
and leaseholders, the qualification of the candi-
date does not require an interest in him of say
money value whatever. The declaration to be
made by the eleoted officer, before taking his seat,
has been pointed out to me; bgt by that he
merely declares himself to be geised and pos-
gessed, to his own use and benefit, of such an
estate as qualifies him to act ip the office acgqrd-
ing to the true intent and meaning of the municipal
laws, which leaves the matter just where it was.
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In Rey. ex rel. Flaterv. Van Velsor,6 U.C. L. J.
N. 8. 151, I hiad occasion to decide a point very
similar to the present. The decision was not
appealed against, and is consistent with my
present opinion.

I can only understand the word ¢ rated,” in
clause 70, to menn rating under the assessment
Iaw; so that, whaterer the statute may mean, 1
think it does not mean to prescribe the real
value of the interest of the candidate in the
land on which he qualifies. T siall, therefore,
without farther endeavouring to speculate upon
it, follow the grammatieal construction of sec-
tion 70; and, applying it to this case, it appears
that the defendant has an equitable freehold in
land rated at the proper amount, in his own
name, on the last revised assessment roll, and
that he had the same estate ut the time of the
election, and I therefore think he is qualified.

Judgment for defendant, with costs, ¥

* This decision was stubsequently upheld by Mr, Justice
Galt, on appeal fromn Mr. Daltor:'s order.—Rep.

ENGLISH REPORTS,

QUEEN'S BENCH.

R. v. Staxgzr.
Criminal information — Libel — Afdavits— Evidence of
publication,

The affidavits in support of a rule calling on a defendant
to show cause why a eriminal information should not
be filed against him for publishing a libel in g news-
paé)er must supply legal evidence showing that the
defendaut is printer or publisher of the newspaper.

office of the newspaper, and that it- contains in a foot-
note the name of the defendant, and a statement that he
is publisher and printer, and that the deponent believes
that the defendant is such printer and publisher,
Queere, can the deficiency be supplied on the argument of
the rule by a statement in theaffidavits of the defendant.
{19 W. R. 640. -Q.B.]

A rule nisi was obtained in a former term
calling upon the defendant to show cause why a
criminal information should not be filed against
him for printing and publishing in a newspaper
a certain false and scandalous libel.

The following were the affidavits in support of
the rule connecting the defendant with the news-
paper in which the alleged Jibel wag printed.

1st. The affidavit of W, H. D, Longstaffe, who
swore :

1. That, on the 30th May last past, I attended
at the publishing office of the newspaper called
The Newcastle Daity Chronicle, situated in West-
gate-street, in the borough and county of New-
castle-upon-Tyne, and purchased and paid for a
copy of number 8839 of the gaid Newcaatle Daily
Chronicle, dated the 30th of May, 1870, which
then and there I received from William Gray, a
cleck or salesman in the said office, and which
said newspaper is now produced and shown to
me and marked with the letter A.

2. That, on the 31st of May last past, T at-
tended at the publishing office of the Newcasie
Daily Chronicle, situate as aforesaid, and pur-
chased and paid for g copy of number 8833 of
the said newspaper, dated the 23rd of May,
1870, which I then and there received from the
said William Gray, and which said last-men-
tioned newspaper is now produced and shown to
me, and marked with the letter B,

2nd. The affidavit of W. Crossman, who swore :

1. That I have referred to the newspapers
Mentioned in the affidavit of W, H. D. Long-
staffe, and verified by him, and which said news-
Papers are respectively marked A and B, and [
say that, by a foot-note printed at the end of
the said respective uewspapers. John Stanger i8
Stated to be the printer and publisher of the
said newspapers respectively, and I say that the
8aid John Stanger is, as I believe, the printer
and publisher of the said papers,

Dby Seymour (Udall with him) showed
Causs against tha rule —There must be a com-
blete case on the affidavits. Such evidence
must be given ns would enable g grand jury to
find a true bill; R.v. Witletr, 6 T, R, 294 ° It
Statutory proof be not given, strict legal proof
must be produced ; Cole on Criminal Information,
PD. 65 and 62; Ex parte Williams, 5 Jur. 1133,
Belief is not enough. Here there is only the
Dame at the foot of the newspaper annexed to
the affidavits, and there is no legal proof that
the office at which the paper was bought is the
office of defendant. Nor can the defect be sup-
Plied from the affidavits of the defendant himself;
Corner’s Crown Practice, 172. R. v. Balduwin,
8A. & E. 168; R. v. Woolmer, 12 A. & E. 442.

The Solicitor-General (Sir J. D. Coleridge)
Beresford with him.——Suwtutory proof has been
Tendered unnecessary by 82 & 83 Vict. ¢. 24.
Sach proof as the common law allows is, there-
fore, sufficient. Prima Jacie proof is enough,
and indeed it is impossible in many cases to
Bupply more. In R, v. Baldwin, Patteson, J.
makes this statatory proof the ground of his
decision, but by the statute cited that proof is~
rendered unnecessary. In case of publication
there is & well-known definite mode of proof
Which the Court has insisted on, but the rule is
Purely technical. If, however, the affidavits
o0 the defendant’s side have supplied what
18 wanting, that is enough for the purpose.
B v. dein, 3T. R. 596. Here the affidavits do
Dot attempt to deny that the defendant is the
publisher.

BrackBurN, J.— This rule must be dis-
charged, on the ground that there is no evidence
that the particular person against whom the rule
¥as moved is the publisher of this paper con-
taining the alleged libel. There is no further
evidence than this: s paper is referred to and
and annexed to the affidavits in which there
18 the name of John Stanger, in a foot-note, a8
of the publisher, and there is an affidavit in
Which the deponent states that Le verily believes
that the defendant is the same person as is re-.
ferred to in the paper. Now there is no more
than that, Ig that sufficient evidence to show
that Stanger was the person who published the
alleged libel? I think not. There might be
evidence of gsome statement or acts on his part
Which would directly connect him with the office
Or paper, but there is none 8uch in the affidavits.
In R'v. Wittent, 6 7. R, 294, it was ruled nearly
eighty years ago that such evidence as this was
not sufficient. That was a rule for a criminal
information for sending a challenge, and the
person who brought the challenge (one Hatherly):
refused to make an affidavit. The Court refuse
to grant the rule because the affidavit on which
it was prayed for was not legal evidence. They
said “that in those oases they were placed iB:
the room of a grand jury. The affidavits F
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%aths of these persons of what Hatherly had
%id would not be legal evidence agninst the
def"&l’lda.nt;” and that this court could only
Brant an information on evidence that wonld
59pport n bill of indictment. That case seems
0 bave been acted upon in Er parte Williams,
Jur. 1133. Second!y, comes another point.
an the deficiency, if it does exist, be supplied
By the affidavits on the other side? In R.v. Mein,
T R. 596, there was an application for a quo
Yazanto, and it was permitted to look into the
%idavits on the other side. Colo cites it and
Atempts to distinguish it [Cole on Criminal
Wformation, p. 62], from the later case. He
;‘13'9 that the distinction is that.in one the case
8 civil, in the other criminal—but such distinc-
On is not gound. There is the same Act
Pplied, whether to a civil or a criminal oase.
@ question is the sume as to the satisfaction
of the Court on the same fact. I own that it
®ms to me that the rule in R. v. Mein seems
Sunder, but in B. v. Baldwin quite a contrary
Sourse js taken. Here, however, it is not neces-
:"‘.Y to decide this point, for the facts are solely
8t the defendant does not answer the affi-
tl;"lts,nss to the deponent’s belief of his being
W"_ Publisher—he is not bound to answer, R. v.
Yillett, There is, therefore, no statement in
8 affidavits which can supply what is wanting
the affidavits of the prosecutor. The rule
st be diecharged.
Merror and Haxxex, JJ., concurred.
Rule discharged.

N—

CORRESPONDENCE.

To TBE Eprrors of THE LocaL CourTs G AZETTE.
GENTLEMEN,—-I desire to report, through the
L C. GAzETTE, the particulars of a suit lately
decided in the Division Court of Peterborough,
ef"rﬁ Judge Dennistoun, and to ask your

Pidion upon it,

D“Ting the year 1861, the defendant went
Occupation of the plaintiff’s shop as a
“tenant of another tenant of the plaintiff
%8¢ term expired in May, 1862, and who
3 bound to pay all taxes assessed during
bl: term. The assessment is always made
fore the month of May. In October, 1861,
fendapg took a lease of plaintiff of the same
“lises for three years from May, 1862, cove-
. nti"g to pay, as in the previous lease, all
8 assessed during his term, as well as all
S then gssessed. At the termination of
:ﬂdant's lease, in May, 1865, after the as-
hi Sment for that year, he left, giving plaintiff
N inote for a portion of the rent then due,
0 note wag placed in suit for a balance
ereon. To this the defendant claimed
hi,:et Off the taxes on the premises paid by
Year between May, 1865, and the end of that
1329 82, On the trial the Judge allowed

i

this set-off. Plaintiff thereupon applied for a
new trial, which application the Judge refused.

In his judgment upon the trial of the cause
the Judge says—*I cannot believe that defen-
dant ever had intention of paying four years’
taxes of premises held by him under a demise
for three years.” The covenant in defendant’s
lease was, as already stated, to pay all taxes,
&c., assessed during his term, as well as all
taxes then assessed upon the premises. The
taxes for 1862 were assessed during the contin-
uance of the former lease, and under which
the then tenant was bound to pay them for
that year. If defendant paid any portion of
these taxes, that was a matter between him
and his immediate landlord, and with which
the plaintiff had nothing to do. The defen-
dant’s taxes did not begin under plaintiff's
lease unti] the year 1863, and, of course, he
was bound to pay them for that and the two
following years, Yet, notwithstanding these
eXPTess covenants on the part of defendant
and of the former tenant, the Judge says that
defendant did not intend to pay these taxes,
It will be observed that defendant had no
taxes to pay under plaintiff’s lease until the
year 1863, the previous tenant being bound
to Pay them up to that year. In the same
manner the taxes of the tenant who went in
after defendant did not commence until the
year 1866, the rule as to taxes being the same
with all the tenants, each getting the benefit
of the first year’s taxes.

I make no comments upon this case, leaving
them to the judgment of an impartial public.
A Surror.
Peterborough, June 16, 1871.

P

[We ‘publish this letter as requested, but
are not prepared to say that the learned Judge
may Not have decided the case according to
an interpretation of the contract agreeable to
equity and good conscience, though possibly
not Construing it with legal strictness. The
notes in Smith’s Leading Cases to Lampleigh
v. Brathwait, Spraguev. Hammond, 1 Bro.
& Bin. 59, Stubds v. Parsons, 8 B. & Ald. 516,
and Wade v. Thompson, 8§ U.C. L. J. 22, are
all authorities upon the question. The giving
and taking a promissory note would ;mma
f,wie seem to indicate & waiver of & prm?usly
existing right of set-off, if any such existed,
More than this we cannot say from .the above
material, even were we inclined' (whu.:h we are
not) to sit in judgment on decisions given after
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proper consideration and with a desire to act
impartially and fairly, and this we must take
for granted unless the contrary appears most
clearly beyond the possibility of explanation.
—Ebs. L. C. G.]

To tre EpiTors oF THE LocaL Courts GAZETTE.

GeNTLEYEN,—Under the Assessment Act of
1869, and cap. 27, 83rd Vic., ** The stipend or
salary of any clergyman or minister of religion,
while in actual connection with any church,
and doing duty as such clergyman or minister,
to the extent of one thousand dollars, and the
parsonage or dwelling-house occupied by him,
with the land thereto attached, to the extent
of two acres, and not exceeding two thousand
dollars in value, are exempt from taxation.”

A minister of religion, within the meaning
of the 4th sec. of cap. 27, 83rd Vic., above
quoted, desiring to exercise the right of fran-
chise, waives the right to have his dwelling-
house or parsonage exempt from taxation, and
requests the assessor to assess the same at its
value, $800. The assessor accordingly as-
sesses the property at that sum, and puts the
minister upon the assessment roll.

Query.—Can he legally do so?

If with the consent of the minister he can,
"what would be the effect if 2 municipal elec-
tor, under sub-sec. 2 of sec. 60 of the Assess-
ment Act, object that the minister has been
“ wrongfully inserted on the roll,” and appeal
to the Court of Revision?

An answer in the next number of the Law
JourxaL will oblige

A SUBSCRIBER.
Simcoe, 21st June, 1871.

[There can be no doubt if the person
assessed declines the exemptions which the
law inakes in his favour, and the assessor
returns the property or income assessed for a
sufficient sum, the person is entitled to his
franchises founded upon the assessment. He
cannot be held to be “wrongfully inserted,”
if it was done at his own request, and upon
waiver of his rights of exemption.—Ep, L.C.G.]

Recent Legislation— Tinkering with Acts of
Parliament.
To tae Epirors oF THE LocAL COURTS GAZETTE.

GEenTLEMEN,—By the Superior Courts Acts,
Oon. Stat. U. C., caps 10 and 12, the Courts
of Queen’s Bench, Common Pleas and Chan-
cery had names assigned to them respectively,
designating them to be Courts of ¢ Upper

Canada.” The Court of Queen's Bench was.
to be presided over by ¢ the Chief Justice of
Upper Canada.” The Court of Chancery was
to be presided over by a chief judge to be
called “the Chancellor of Upper Canada;”
but by the recent Act of Ontario, 34 Vic. cap-
8, the Court of Queen’s Bench for Upper
Canada is to be called during the reign of &
king, *His Majesty’s Court of King’s Bench
for Ontario,” and, during the reign of a queen,
‘“Her Majesty’s Court of Quecen’s Bench for
Ontario,” and the Court of Chancery for
Upper Canada is to be called * The Court of
Chancery for Ontario;” so that the 5th sec.
of the Act first hereinbefore named, and the
3rd section of the Act secondly hereinbefore
named being unrepealed, the Queen’s Bench
for Ontario will be presided over by the Chief
Justice of Upper Canada, and the Court of
Chancery for Ontario will be presided over by
the Chancellor of Upper Canada.

Would it not be a good thing when Acts of
Parliament are to be amended that the person
who prepares Bills to be submitted to the con-
sideration of the Legislature should have some
reasonable knowledge of the provisions of Act3
he is dealing with, and shew some precisioB

in their preparation? Yours, &, UxioN. '

IN criticising the rules of law set forth in th®
Washington Treaty, we expressed our doubts 84
to their novelty. In an exhaustive article in#® §
Canadian publication, entitled La Rcvue Critig
de Législation et de Jurisprudence du Canada, W°
find that our view is shared in by the writef
He says: ¢ The three rules acknowledged by the
treaty form an integral part of international 1a%r
not because the high contracting parties hs
been pleased to promulgate or proclaim thedh
but becnuse they are founded on natural 153
From the first, the United States maintain
them both by the decisions of their courts and 4
their diplomatic correspondence; and for cents
ries past jurists of the highest nuthority b8
proclaimed them as rules of international 18% |
They are immutable and eternal truths; and
8ay that they were not in force in 1861 and do"t
to the end of the American Civil War, is to !
mit in a disguised way that they were unkno¥ .
to the English Crown law officers ; it is to m#> -
& new mistake in disregarding the fact thuﬁwri
ternational law everywhere is and always s
been the same. A formal declaration thab
the time above referred to, the duties of ”:5
trality were not understood in the manner
down in the three rules in question would '1’,
been more exact and to the point. And fins}
the consent given by Great Britain to the Pfy -
posal that these three rules should be appled ¢
all claims submitted to arbitration is a furtiy
proof of want of that frankness so honouf®’s#
in every one, but especiallyso in a great nat!
—Law Times. ’




