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PUBLISHERS'
NOTE TO CANADIAN EDITION.

wE third edition of “ Hamilton's Company Law ™ having proved
o be a work of such great utility, it has been decided to issue a
pecial Canadian Edition of the work for use of practitioners in all
parts of the Dominion.

During the last few years the importance of Company Law
has enormously increased, the primary cause being the great
number of Companies and Corporations that have come into
existence. Prosperity and vastly increased commerce in the
Dominion of Canada are responsible for the birth of numerous
Banking and Insurance Companies, and trading concerns, great
‘and small.  Legislation has been passed, and cases decided upon
innumerable points. The Canadian Notes in the ensuing pages
will be found to be comprehensive and down to date.

The plan adopted has been to follow the main chapters of the
English text with relevant Canadian matter, so that the two may
be conveniently read together. In the preliminary pages will be
found Tables of Canadian Statutes and Cases.

It is hoped that the Canadian Edition, which has been pre-
pared by an eminent authority, will prove of great value.
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PREFACE

TO THE THIRD EDITION

Arrer the second Edition of this work was published in
1901 important alterations were made in the law relating
to companies by the Companies Act, 1907. Among other
things, in addition to affording further protection to sub
scribers for sharves debentures and debenture stock, and
conferring additional rights upon shareholders and holders
of debentures and debenture stock, and permitting the
creation of private companies, it was made lawful for com
panies in certain cases to pay interest out of share capital,
and all doubts as to the validity of perpetual or irredeem-
able debentures or debenture stock were removed. .\j_'l'l‘<‘<
ments to take debentures and debenture stock were made
specifically enforceable, and power was given to the Court
to relicve directors who were or might be liable in respect
of negligence or breach of trust if they had acted homestly
and reasonably and ought fairly to be excused.

Provision was also made whereby foreign companies
having a place of business in the United Kingdom were
compelled to file with the Registrar of Joint Stock
Companies certified copies of their charters, statutes, or
memoranda and articles of uassociation, and to give other
information with a view of protecting persons trading with
them in this country. It was also made possible for «
company to make arrangements with its creditors and
members without the necessity of a winding up.

The passing of the Act of 1907 made the consolidation
of the numerous statutes relating to companies imperative.




vi PREFACE,

A Bill for this purpose was prepared with the aid of a small
committee appointed by the Board of Trade (of whom the
Author was one), and eventually it became law under the
title of the Companies (Consolidation) Act, 1908, and came
into operation on the 1st of April, 1909,

This Act hereinafter referred to as the Companies Act,
1908, repealed the whole of eighteen statutes together with
parts of ten other statutes, Its passing made it necessary
to bring out a third Edition of this book. The aim of the
Author has heen to comprise within a reasonable compass
the whole of the law relating to companies. With a view
to making it still more useful, a chapter has been added
dealing with actions and legal proceedings by and against
companies and the material sections of the Assurance Com-
panies Act, 1909, have heen incorporated. Wherever
practicable the law has been stated in the form of general
rules with examples from decided cases by way of illustra-
tion, and the Author hopes that by adopting this method
the work will be not only useful to members of the legal
profession, auditors, liquidators, and receivers, but also to
holders of shares and securities, and to persons carrying on
husiness with companies.

The Author desires to express his indebtedness to his
friend, Mr. Percy Tindal-Robertson, for his valuable help,
and to Mr. W. G. Carlton Hall, of Lincoln’s Inn, for his
assistance in preparing the Table of Cases,

The Author desires to thank the Committee of the
London Stock Exchange for kindly permitting him to
reprint in this book extracts from the rules and regulations
of the Stock Exchange with reference to special settlements
and quotations in the official list of shares, debentures, and
debenture stock.

W.F. H
4, Stoxe BuiLpixes,
Lixcors's Inx,
January, 1910,
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COMPANY LAW.

CHAPTER I
INTRODUCTORY.

Associamions of persons for the purposes of trade are divisible into two
classes—unincorporated and incorporated. The principal unincorporated
trading associations are partnerships (a), where the liability of each
partner for all debts and obligations of the firm is unlimited, and limited
partnerships (1), where the liability of one or more of the members of the
partnership is unlimited, and the liability of the remaining partners is
limited to the amount of the capital they respectively agree to contribute,
This work deals only with incorporated associations, and such associations
are herein generally referred to under the name of companies,

1. A corporation is a body created by law, composed of
individuals united under a common name, capable
of indefinite duration, and invested with powers
and rights, and subject to duties and liabilities.

The extent and nature of the capacities, powers, rights, duties, and
liabilities of a corporation created by or under any statute are such as are
conferred or imposed upon it, expressly or by necessary implication, by
the terms of its incorporation or subsequently. The nature of a corpora-
tion has been well described in the following language :—* A corporation

“is an artificial being, invisible, intangible, and existing only in con-
« templation of law. Being the mere creature of law, it possesses only
those properties which the charter of its creation confers upon it, either
expressly or as incidental to its very existence. These are such as are
supposed to be best calculated to effect the object for which it is created.
Among the most important are immortality [in the legal sense that it

(a) Partnership Act, 1890, (b) Limited Partnerships Act, 1907,
M.CL. B
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may be made capable of indefinite duration], and, if the expression may
be allowed, iudividuality—properties by which a perpetual succession of
many persons are considered as the same, and may act as a single
individual. They enable a corporation to manage its own affairs, and to
hold property without the perplexing intricacy, the hazardous and end-
less necessity, of perpetual conveyances for the purpose of transmitting
it from hand to hand. It is chiefly for the purpose of clothing bodies of
men in succession with these qualities and capacities that corporations
were invented and are in use. By these means a perpetual succession of
individuals are capable of acting for the promotion of the particular object,
like one immortal being” (¢).

A corporation differs from a partnership in many respeets, ¢.g.,
(1) It is capable of indefinite duration,
(2) It is a legal, not a physical, entity.

It is a creature of law, and has no existence in the material world.
Lord Coke says, “ As touching corporations, the opinion of Manwood,
Chief Baron, was this: they were invisible, immortal, having no con-
science or soul.” An action for defamation can be maintained by a
trading corporation, but only in respect of a libel or slander calculated
to injure its reputation in the way of business, and it is not necessary in
such a case to prove damage either general or special (d).

(3) It is distinet from the persons who from time to time
constitute its members.

It remains the same although its members change,—all of its members,
past and present, constituting in law but one person. It is not affected
by the death, bankruptey, lunacy, or other disability of a member, or the
alienation of his interest in it,

(4) Unless otherwise provided by statute a member of a corpora-
tion can neither sue nor be sued upon its contracts.

(5) Unless otherwise provided by statute, the property of a
corporation, together with the sums, if any, which its
members are bound to contribute to its assets, are alone
available for payment of its debts.

(¢) Dartmouth College v. Woodward (1880), 14 C. D, 768; South Hetton Coal
(1819), 4 Wheat, 636, per Marshall, C. J,  Co, v. North Eastern News Assn., [1894)
(@) Metropolitan Saloon Co.v. Hawkins 1 Q. B, 133, 148, Cf. Corporation of
(1859), 4 H. & N. 90, Pollock, C. B.; Manchester v. Williams, [1891] 1 Q. B.
Thorley's Cattle Food Co, v. Massam 94,

% L
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A creditor of a company has no remedy for his debt against any of its
members or his property, unless expressly given by statute (¢). This is
s0 even although by the law of the foreign country in which the company
carries on business its shareholders are personally liable on its con-
tracts (/). A member cannot be made to contribute any sum towards
the capital of the corporation exceeding that which he has agreed to pay.
Thus, if a person is the holder of a e

ain share in a company having a
stated capital, he is not liable to pay more to the company than the
amount unpaid upon his share. A person may agree with a corporation
to contribute a certain sum to its funds in the event of its being wound
up, or that his liability for its debts shall be unlimited ; and such an
agreement is implied where, by statute or the constitution of a corpora-
tion, its members are declared to be so liable. A creditor of a company
formed under the Companies Acts can only enforce the liability of its
members to contribute to its assets the sums unpaid on their shares by
By sect. 36 of the Companies Clauses Act, 1845,
an unsatisfied judgment creditor of a company, incorporated by a special

means of a winding up.

Act, can with the leave of the Court obtain execution against a share-
holder of the company for the amount unpaid upon his shares.

(6) The property of a corporation is vested in it, and not in its
members,

Thus, the property of a corporation, ¢.g. a land company, may consist
entirely of land, and yet the members’ interest in the corporation is
personal estate,

(7) A corporation can only act through its agents, and can only
be made a party to a deed by such agents duly affixing its
common seal thereto.

(8) A corporation cannot be guilty of treason or felony, or
offences against the person (), but may be convicted of
certain misdemeanours (k).

Thus, a corporation may be indicted for nonfeasance, e.g. breach of
duty imposed on it by law (), or for a misfeasance, e.g. obstructing a
highway (g).

(9 A corporation other than a common law corporation has
only such powers and rights as are conferred upon it

(¢) Oakes v, Turquand (1867), L. R, 2 () R. v. Birmingham, dc., Railway

H, L. 825. ,
Co, (1842 Q. 2 Tyler
(f) Risdon Iron, &c, Works v. Furness, o (1865,3Q. 8 8 v. Tyler,

[1906] 1 K. B. 49, [1891) 2 Q. B, 588; Pearks Gun-
(9) BR. v. Gt. North of England Ry. stone & Lee, Limiled, v. Ward, [1S
(1846), 9 Q. B, 815, 2K.B.1,

2]
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expressly or by necessary implication, by the terms of its
incorporation, or by statute.

Therefore all its members cannot authorize or ratify an act ultra vires

of the company,

(10) A corporation ean only be dissolved in the mode indicated
by the terms of its incorporation, or by statute.

(11) A corporation cannot be incorporated under the Companies
Act, 1908, unless there are at least seven members (i), or
in the case of private companies (k) two members (k), and
if the number at any time falls below seven or two, as the
case may be, it may be wound up (/).

(12) A corporation may consist of any number of members (not
being less than seven or two as above mentioned in the
case of =~ :ompany incorporated under the Companies Acts),
while every partnership, association, or company, consisting
of more than ten persons in the case of a banking business
or twenty persons in any other case, formed after the 2nd
Nov., 1862 (m), to carry on business having for its object
the acquisition of gain, is illegal unless it is registered
under that Act, or is formed in pursuance of some other
Act or of letters patent, or is a mining company working

! within and subject to the jurisdiction of the Stannaries (»),

or is & Trade Union (o).

By implication s. 1 of the Companies Act, 1908, does not apply to any
association formed for the purpose of promoting commerce, art, science,
religion, or any other like object not involving the acquisition of gain by
its individual members (p), or to any society which might be registered
under the Friendly Societies Acts (¢), but it does apply to Mutual
Insurance Associations (r).

An illegal association cannot sue upon any contract entered into for the
purpose of carrying out the objects of the association (#), or be wound up

(i) C. A. 1908, s. 2. (p) C. A. 1908, ss. 19, 20; Ex parte
(k) See C. A. 1908, s, 121, as to what Hargrove & Co. (1875), 10 Ch., p. 545.
are private companies, (9) Mares v, Thompson, (1902) L. T,

(1) Tvid. s. 129 (4). 679,

(r) Ex parte Hargrove & Co., supra;
Padstow, dc., Assn, (1882), 20 C. D,
187,

(m) Shaw v. Simmons (1883), 12
Q.B. D, 117,

(n) C. A, 1908, 5. 1.

(s) Shaw v. Benson (1883), 11 Q. B, D,

(0) Trade Union Act, 1871, s, 5, C. A.
1908, s, 204,

563. Cf, Re Thomas (1884), 14 Q. B, D,
a79.
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by the Court (f), or obtain an order for payment of a debt due to it (v)
One of its members can, however, be convicted of embezzling its
moneys (z), and an order has been made for the administration of the
funds of such an association upon the application of a creditor (y).
Section 1 of the Companies Act, 1908, does not apply when trustees of
shares held in trust to apply the income in payment of interest, and
principal payable in respect of certificates

representing amounts subsc ribed
by different persons for the purchase of investments, and subject thereto
in trust for the holders of deferred coupons, even although the trustees
have power to sell the shares and invest the proceeds of the sale (z), nor
to a land society formed to purchase land, lay it out for building purposes
and sell the land to its members (a).

In the United Kingdom incorporated trading associations are

divisible into classes, according to the mode in which they are

created, viz. :—

Companies incorporated by royal charter.

Companies incorporated by special Act of Parliament

Companies incorporated by execution and registration of a deed
of settlement under 7 & 8 Viet. e. 110,

Companies incorporated by subscription and registration of a
memorandum of association under the Joint Stock Com-
lliHIil 8 Act, 18506.

Companies incorporated by subseription and registration of a
memorandum of association under the Companies Act, 1908,
and the Companies Act, 1862, thereby repealed and having

articles of association.

Companies incorporated by the certificate of the Board of Trade
under the Railways Construction Facilities Act, 1864.
Societies incorporated under the Building Societies Acts, 1874

to 1894,
Societies incorporated under the Industrial and Provident
Societies Act, 1893, or the Act of 1876 thereby repealed.

As frequent reference is made in this work to the Companies Clauses

Acts and the Companies Acts, it is desirable to state to what companies

() South Wales Atlantic 88. Co. (1876), 1809] 80 L. T, 404. See also One and
2 Ch. D, 763; Padstow, dc., Assn. (1882), AUl Sickness, dc., Assn., (1909125 T, L. R
20 0. D, 187. 674, and Mares v. Thompson, [1902) 86

(w) Jennings v. Hammond (1882), 9 L. T. 759,

Q. B. D, 225; Shaw v. Benson (1883), (2) Smith v. Anderson (1879), 15 C. D,
11Q.B.D. 247,
(z) Re Tankard, [1894] 1 Q. B. 548, (a) Wigfield v. Potter (1882), 45 L. T.
(y) Hume v, Record, dc., Syndicate, 612; Re Siddall (1885),29 C. D, 1,
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they respectively relate. No company cun be incorporated under the
Companies Clauses Acts, but these Acts were passed to prevent the
necessity of inserting in special Acts, authorizing the execution of certain
undertakings of a public nature by companies, a number of provisions
which were common to all such special Acts. All the provisions of the
Companies Clauses Acts, 1845, 1888, and 1889, apply to all English and
Irish joint stock companies incorporated by any special Act passed after
the 8th May, 1845, for the purpose of carrying on such undertakings,
save so far as such provisions are expressly varied or excepted by such
Act. The Companies Clauses Act, 1863, is divided into four parts, viz.,
I. Cancellation and surrender of shares; II. Additional capital ; III,
Debenture stock, and IV, Change of name, No part of this Act applies
to any company whether incorporated either before or after the passing
of the Act unless its special Act incorporates such part, Parts IL and ITL
require also that the company must be authorized by a special Act passed
since the 28th July, 1863, to issue the class of capital or create and issue
the debenture stock referred to in the general Act, and Part IV, also
requires the passing of a special Act since that date authorizing a change
of name. The Companies (lauses Act, 1869, simply amends some of the
provisions of the Act of 1863. The Companies Clauses Act, 1845, does
not apply to Scotland, but the Companies Clauses (Scotland) Act, 1845,
contains almost identical provisions,

The Companies Act, 1862, the Companies Seals Act, 1864, the
Companies Act, 1867, the Joint Stock Companies Arrangement Act,
1870, the Companies Acts, 1877, 1870 and 1880, the C'ompanies (Colonial
Registers) Act, 1883, the Companies (Memorandum of Association) Act,
1890, the Directors’ Liability Act, 1890, and the Companies Acts, 1898,
1900, 1907 and 1908, applied to every company incorporated under the
Companies Act, 1862, in any part of the United Kingdom, and, with
certain exceptions, to every company not incorporated but registered
under the Act of 1862, Part VIL, and also (except Table A.) to joint
stock companies formed and registered under the Joint Stock Companies
Acts, 1856 or 1857, or the Joint Stock Banking Companies Act, 1857 or
1858, The Companies (Winding-up) Acts, 1890 wnd 1893, and the
Preferential Payments in Bankruptey Act, 1888, applied to the same
companies, but only when the registered office of the company was situate
in England or Wales. The Preferential Payments in Bankruptcy
(Treland) Act, 1889, applied to the same companies, but only when
the registered office of the company was situate in Ireland. The
Preferential Payments in Bankruptcy Amendment Act, 1897, amended
both the before-mentioned Acts relating to preferential payments. The
Companies Act, 1836, only applied to the winding-up of companies in
Scotland. All the Acts above mentioned have been repealed and replaced
by the Companies Act, 1908, except that the Preferential Payments Acts,
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1888 and 1889, have only been repealed so far as they apply to Companies.
There are also Acts which apply solely to life assurance companies, viz.,
the Life Assurance Companies Acts, 1870, 1871, and 187

72,

The Companies governed by the Companies Act, 1908, include every
company formed and registered under the Joint Stock Companies Acts,
1856 or 1857, or the Joint Stock Banking Companies Act, 1857, or the
Companies Act, 1862, or the Companies Act, 1908 (b).

The Table A. scheduled to the Companies Act, 1862, contains regula
tions for the management of a company, and such regulations, except in so
far as they are not excluded or varied by its articles of association, apply to
every company limited by shares incorporated under that Act (¢), while
that Table remained in force. It was revised in 1906 (d), and as revised
it applies, except as aforesaid, to all such companies so incorporated be
tween st October, 1906, and the 1st April, 1909, when the Companies Act,
1908, came into operation. The Table A. scheduled to that Act applies,
except as aforesaid, to all such companies registered under that Act (e).
In most companies Table A. is excluded altogether, and a complete set of
articles is registered. Table A. does not apply to any companies in
corporated before the passing of the Companies Act, 1862, but registered
under Part VIIL of that Act, unless such Table is adopted by a special
resolution (s, 263)

Since the 30th June, 1907, companies formed under the Companies
Acts are divisible into two classes, viz. private and public (/). A private
company is a company which by its articles restricts the right to transfer
its shares, limits the number of its members to fifty (excluding its
employees, and reckoning two or more persons holding shares jointly, as
only one member), and also prohibits any invitation to the public to
subscribe for any of its shares, debentures, or debenture stock. Subject
to its memorandum and articles, a private company may convert itself
into a public company by pr

sing a special resolution (g), and filing with
the registrar a statement in lieu of prospectus (k), together with
statutory declaration similar to that which a public company must fii
before commencing business (7).

A company incorporated under the Companies Acts is a public
company within the meaning of that term as used in an investment
clause (k), or as used in the Apportionment Act, 1870, so that as
between a tenant for life and a remainderman, dividends on its
shares accruing at the time of the testator's death are apportionable

(b) See C. A, 1008, 55, 245-248 and 285, (k) C. A. 1908, s. 82, See post, p. 83.

. A. 18692, s. 15, (i) C. A, 1908, s. 87. See post, p. 33.

1906] W. N, 233, (k) Re Sharpe, [1890) 45 C. D. 286;
. A, 1008, 8, 11, but it is not a company incorporated by

(f) C. A, 1908, s Act of Parliament: Re Smith, [1896) 2

(9) C. A, 1908, s,

., See post, p. 337, Ch. 590,
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unless the will otherwise directs (), notwithstanding that the
articles provide for payment to the members on the register
on the date when each dividend is declared (m). The rights
and liabilities of a member of a company qua member are
governed by the law of the country in which the company is
incorporated, although such member may be domiciled in another
country (n).

A foreign company, that is a company incorporated outside the United
Kingdom, cannot be registered in this country under the Companies Act,
1908 (o). The following provisions apply to any other foreign company
which after the 1st April, 1909, establishes a place of business including
a share transfer or share registration office within the United Kingdom (p).
It must within one month of its establishment file with the registrar of
companies (1) a certified copy (¢) of the instrument constituting or
defining the constitution of the company, and if written in a foreign
language a certified translation (¢) thereof ; (2) a list of the directors of
the company ; and (3) the names and addresses of some one or more persons
resident in the United Kingdom and authorized to accept on behalf of
the company service of process and any notice required to be served
on the company. If any alteration is made in the instrument, or
in the directors, or in the names and addresses, the company must
within one month thereafter file with the registrar a notice of the
alteration,

It must in every year file with the registrar a statement in the form of
a balance sheet similar to that which is required under the Companies Act,
1908, to be included in the annual summary of a company having a share
capital (). If it uses the word * limited ” as part of its name it must
state the country in which it is incorporated, in every prospectus, notice,
circular, advertisement, or other invitation offering to the public for
subscription or purchase any of its shares, debentures, or debenture stock,
It must also conspicuously exhibit in every place where it carries on
business in the United Kingdom, its name and the name of the country
in which it was incorporated, and have such name and country mentioned
in legible characters in all its billheads, letter-paper, notices, advertise-
ments, and other official publications, Service of any process or notice
required to be served on the company may be effected by addressing the

(1) Re Lysaght, [1898] 1 Ch, 115, for non-compliance with the section, see

(m) Re Oppenheimer, [1907] 1 Ch. 899,  post, p. 406 ; and as to penalty for making

(n) Bank of Australasia v. Harding false statements for the purposes of this
(1850), 9 C. B. 661. section, see s, 281, post, p. 899.

(0) Bulkeley v. Schutz (1871), L. R, 8 (4) See Order of Board of Trade, dated
P, C. 764, 20th March, 1909, Forms Nos,1to 7 F,
(p) C. A, 1908, s, 274, As to penalty (r) Sce post, p. 289,
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same to any person whose name has been filed, and by leaving it or
sending it by post to the address on the file. A company incorporated
in a British possession (s), which has filed with the registrar the
particulars (1), (2), and (3) above referred to, has the same power to
hold lands in the United Kingdom as if it were a company incorporated
under the Companies Act, 1908 (1).

(8) * British Possessions " means any (f) C. A. 1908, s. 275. As to powers of
part of His Majesty's dominions exclu-
sive of the United Kingdom [s. 18 (2)
Interpretation Act, 1889],

Foreign Companies to hold land, see post,
p. 308,

M.C.L. 592
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CANADIAN NOTES.

Companies may be incorporated under Dominion or Provincial
charter. The Dominion Parliament alone can incorporate com-
panies with powers to earry on business throughout the Dominion,
Section 92 of the British North America Act gives to the provinces
exclusive power to incorporate companies “ with provincial objects.”
This does not, however, imply that a provincial company eannot
enter into a valid contract outside of the provinece. Canadian
Pacific Railway Company v. Ottawa Fire Insurance Company, 39
8. C. R. 405. The fact that a company incorporated under g
Dominion statute chooses to confine the exercise of its powers to
the provinee cannot affect its status as a corporation, if the Act
incorporating the company was originally within the legislative
power of the Dominion Parliament. Unless the business of the
Dominion company is such that power to make laws in relation
to it is exclusively in the Dominion Parliament by Section 91 of
the British North America Act, the Dorzinion Parliament cannot
empower it to carry on business in any province otherwise than
subject to the laws of the particular province. A Dominion com-
pany must, for example, take out an extra-jrovincial licence before
it can do business in the particular province. When once a
company is incorporated under a Dominion Act with a particular
name the field is exclusively occupied so far as that name is
concerned, and the onus is on a provineial company subsequently
incorporating itself with that identical name to justify its position
and show that it is not committing a fraud to the public and a
wrong against the existing company. Semi-Ieady, Ltd. v. Semi-
Ready, Ltd., 15 W. L. R. 321.

Companies may be incorporated in Canada or in Cutario in
two ways, by special Act, or by letters patent. In Cau.da the
incorporation of general companies is governed by the Companies
Act, R. 8. C. 79, and in Ontario by the Ontario Companies Act,
7 Ed. VIL c. 834, This latter Act refers to and prescribes the
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method of incorporation for all companies which may be in-
corporated by the Provincial Legislature, except insurance, telegraph,
railway, loan ecorporations, corporations for the construetion of
roads and other works, and immigration aid societies.

In the provinces of Alberta, Saskatchewan and British Columbia,
a memorandum of association is necessary for incorporation. Com-
panies in Alberta and Saskatchewan are incorporated under the
Companies Ordinance, Chapter 20 of the Ordinances of the North-
west Territories 1901, as amended by the various Acts of the pro-
vinces of Alberta or Saskatchewan since their ereation in 1905,
Section 5 of the Act reads as follows :—Any three or more persons
associated for any lawful purpose to which the authority of the
Legislative Assembly extends, may, by subseribing their names to
a memorandum of association and otherwise complying with the
requirements of this ordinance in respect of registration, form an
incorporated company with or without limited liability.

In British Columbia the incorporation of companies is governed
by the Companies Act of 1910, “Any five or more persons
associated for any lawful purpose may, by subseribing their names
to a memorandum of association, and otherwise complying with
the requirements of this Act in respect of registration, form an
incorporated company with or without limited liability.’

In Manitoba companies are incorporated by letters patent
under the provisions of the Revised Statutes of Manitoba, 1902,
chap. 80, sect. 4. The procedure is similar to that of Ontario.

In New Brunswick, Prince Edward Island and Quebee, com-
panies are incorporated by letters patent. In Nova Scotia, “ Any
three or more persons associated for any lawful purpose, except
the formation of a banking, loan or trust company, may, by sub-
scribing their names to a memorandum of association and otherwise
complying with the requisitions of this chapter in respect of
registration, form an incorporated company with or without limited
liability,” R. 8. Nova Scotia (1900), chap. 128.

In Quebec the incorporation of companies is governed by the
Quebec Companies Act, 1907. By sect. 5 thereof it is provided
that the Lieutenant-Governor may, by letters patent, grant a
charter to any number of persons, not less than five, who petition
therefor, constituting such persons and others who have become
subseribers to the memorandum of agreement hereinafter men-
tioned . . . a body corporate for any of the purposes or objects to
which the legislative authority of the province extends, except the
construetion and working of railways or the business of insurance.
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Extra Provincial Corporations.

A foreign corporation cannot exercise any of its privileges or
functions outside of the state or province where it is created,
except by the comity of the state within which it wishes to carry
on its business.

Though it has long been established as a principle of the
English law that a foreign corporation may sue or be sued in
its corporate name in an English Court, there are some early
Canadian authorities against such right being afforded. See
Gienesee Mutual Life Ins. Co, v. Westman, 8 U, C. R. 487 ; Bank
of Montreal v. Bethune, 4 0. 8, 841 ; nion Rubber Co, v. Hibbard,
6 C. P. 77, but, however, the principle, as above established, has
been followed in the later Canadian cases. See IHowe Machine
C'o. v. Walker, 85 U. C. R. 87; Commercial National Bank of
Chicago v. Corcoran, 6 0. R. 527; Duff’ v. Canadian Mutual
Insurance Co., 6 A. R, 238; and C. P. R. v. Western Telegraph Co.,
7 8. C. R. 151

Companies incorporated by the Dominion Parliament would
seem to have a different status from strictly foreign companies
in regard to their rights to carry on business within the limits of
a provinee of the Domi~ion. Under the B. N. A. Act the Dominion
has undoubted power to incorporate companies to carry on business
throughout the Dominion. Such companies, when incorporated
by the Dominion, and carrying on business within a province,
must act in conformity with the laws of that province. Citizens v.
Parsons, T A. C. 96; Tennant v. Union Bank (1894), A. C. 81;
Bank of Toronto v. Lamb, 12 A, C. 575. The province may impose
a licence and exact a fee for such companies for the purpose of
raising a revenue, but it is submitted that the province could not
prohibit a Dominion company from ecarrying on business within its
limits so long as the powers of the company are those which the
Dominion alone can authorize.

Ministers of Justice have objected to provincial Acts which
make companies incorporated under the laws of the Dominion take
out a provincial licence before doing business in the province, and
have disallowed acts which contained express prohibitory provisions
prohibiting the carrying on of business without a provineial licence,
see Hodgins’ Provincial Legislation, 2nd ed. p. 815; Campbell v.
National Life Ins., 24 C. P. 188; Lundy v. Dizon, 6 L. J. 92;
Washington County Mutual Life Insurance Co, v. Henderson, 6 C. P.
146. It has been held, however, that a province can impose a
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licence fee on companies not incorporated by or under the authority
of the Provinecial Legislature.

In Halifax v. Jones, 28 N. 8. 454, the defendants were agents of
the Mississippi and Dominion Steamship Co., a body incorporated
in England with a head office at Liverpool, and earried on business
at Halifax through their agents. It was held that as the company
carried on business at Halifax they were liable to be taxed the
licence fee imposed on companies doing business in Nova Scofia,
and it was also held that the Act imposing the licence fee was intra
vires. See also Halijax v. Western Insurance Co., 18 N. 8. R. 387,
This was not an Act requiring a foreign company to take out a
licence before doing business within the provinee, but merely
imposing a fee on all companies for the carrying on the business
within the province.

The Provincial Legislature, with the exception of that of Prince
Edward Island, have forbidden extra provincial corporations earrying
on business without a provincial licence. Where a sale was made by
a resident agent who was authorized in writing to sell the goods at
fixed prices upon commission, the Court held that there was a
contract made orally in Ontario and completed by delivery of the
goods in part payment, and that the vendors could not maintain an
action, having taken out no licence. Re Bessemer Gas Engine Co. v.
Mills, 4 0. W. R. 825. See also Kerlin Bros. v. Ontario Pipe Line
Co., 11 0. W. R. 797.

A company was incorporated under the laws of West Virginia,
with head office in New York, the main undertaking being to carry
on business in Quebee. About four or five years after it ceased to
do business in Quebec a winding-up petition was presented to the
Superior Court of Quebec. Held that the Superior Court had juris-
dietion. Scott v. Hyde, 5 E. L. R. 578; 10 Q. P. R. 164, It has
been held in Quebec that the consequence of failure to comply with
the provisions of the statute with respect to licences to extra-pro-
vincial eorporations is confined to the incurring of penalty therein
preseribed, and that such a company is not debarred from exercis-
ing its rights and applying for redress of its wrongs under the law.
Standard Sanitary Mfy. Co. v. Standard Ideal Co., 37 Que. 8. C. 83

In Semi-Ready Limited v. Hawthorne, 2 Alta. L. R. 201, the
plaintiff, an unregistered foreign company, brought an action against
a merchant in Alberta to recover the price of goods sold. It was
shown that the plaintiff had made contracts with different mer-
chants who purchased its goods, giving exclusive rights in respect
thereof and reserving privileges to the plaintiff. It was shown that
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the plaintifi advertised its goods throughout the province, and
designated its customers as “ exclusive agents” for its goods. It
was also shown that the customers who purchased plaintifi’s goods
for retail were entitled to use plaintif’s trade-mark. Held that
although the plaintifi’s customers took full responsibility as to the
sales of plaintifi’s goods, and were not strictly agents for sale, but
themselves were merchants and sellers, they were the representa~
tives of the plaintiff within the meaning of sub-sect. 8 of sect. 8 of
the Foreign Companies Ordinance Act, 1903, and the company, under
the circumstances, was earrying on part of its business within the
meaning of and contrary to the provisions of the ordinance. Action
dismissed with costs.

A company incorporated under the Dominion Companies Act,
but not licensed in British Columbia, entered into an agreement in
British Columbia, through their resident agent, to supply certain
machinery to defendant company, a British Columbia corporation.
The machinery was rejected for defeets, and also because it was not
delivered within the time agreed. Held that the plaintiffs were
carrying on business within the province as contemplated by the
Companies Act, 1897, and should have taken out a licence to do so.
Held further that sect. 123 of the Companies Act, 1897, is not in
confliet with the Dominion Companies Act. The latter gives a com-
pany the eapacity or status to earry on business in the various
provinees of the Dominion consistently with the laws thereof, and in
British Columbia the requisite to doing business is the receiving of
a licence. Waterous Engine Co. v. Okanagan, 15 B, C. R. 238.

An unlicensed extra-provincial company carrying on business
within the province of British Columbia sued for a balance due on
contract to deliver building stone entered into within the province.
The defence advanced was that by reason of sect. 123 of the Com-
panies Act (B. C) the contract was illegal and void. Held that as
the act to be done was prohibited by statute, the contract was
therefore unenforceable.  North-Western Construction Co. v, Youny,
13 B. C. R. 247.

A foreign company is not precluded by any provision in the
Companies Aect, 1807 (British Columbia), compelling registration
before it ean transact any of its business within the province, from
aceess to the Courts of the provinee in the capacity of an ordinary
suitor.  Charles 1. Lilly Co. v. Johnston, 14 B. C. R. 174

In ve Nelson Ford Lumber Co., 1 Sask. L. R. 108, it was held
that a foreign corporation not registered under the Foreign
Companies Ordinance cannot maintain an action or institute
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proceedings unless it be shown by such corporation that the con-
tract in respect of which such action is brought arose from an order
given to a traveller in the province or by correspondence, and that
the corporation have not any place of business in the province.

The sale in Saskatchewan of the capital stock of a foreign
company not registered in Saskatchewan is not a transaction in
the course of or in connection with the business of the company,
and such a company may maintain an action there to recover the
price of the stock sold. Canadian Co-Operative Co. v. Trauniczck,
1 Sask. L.R. 143.

In New Brunswick it has been held that a writ of summons
issued by an unlicensed extra-provincial corporation as the com-
mencement of an action or a contract made in part within New
Brunswick may be set aside on summary application., Empire
Cream Separator v. Maritime Dairy Co., 38 N.B.R. 819,

Licences to Extra-Provineial Cn/'lull'il/l.u/,.\"

The requirements of the various provinces are in a general way
similar.

The application must in general be by petition addressed to
the Lieutenant-Governor in Council and signed by the executive
officers of the company, and executed under the company’s common
seal. This petition must state material facts, such as the name of
the kingdom, dominion, state, province, or other jurisdiction under
the laws of which the applicant company was incorporated and is
working.

Evidence must also be filed showing that the corporate name
of the company is not on any public ground objectionable and that
it is not that of any known company incorporated or unineorporated,
or of any partnership or individual doing business in the province,
or & name under which any known business is being carried on
in the province, or so nearly resembling the same as to deceive,
n.l.~.o,

The date and manner of its incorporation.

The place where its head oftice is situated

Whether its existence is limited by statute or otherwise, and
if 80, the period of its existence yet to elapse, and whether its exist-
ence may be lawfully extended.

Whether it has capacity to earry on its business in the province
affected.




9 CANADIAN NOTES,

Whether it has capacity to hold land, and if so, the conditions, if
any, under which such land is to be held.

Its authorized powers set out in full.

"T'he powers which it desires to exercise in the province.

The amount of its authorized capital, and whether such capital
is divided into shares, and if so, how.

The amount of its subscribed capital.

The amount of its paid up capital.

Its head office or other chief place of business in the province.

The name, description and place of residence of its chief agent or
representative in the province.

That the company has authorized the making of the application
and has duly appointed an attorney.

The name, deseription and place of residence of such attorney,
and evidence as to the present status of the company, ¢.g., that the
copy of the original letters patent filed represent the present
status of the company.

Such further and other information as the provincial secretary
may require.

The contents of, the signatures to, and the impression of the
seal upon the petition must be verified.

If the application be on behalf of a company incorporated under
the laws of the Dominion of Canada, a copy of its charter or of the
Act incorporating it, certified by the Deputy Registrar-General, or
by the clerk of the Parliaments, respectively, must be produced
with the application. A similar observation will apply to a company
incorporated under the laws of any of the provinees of the Dominion
of Canada, regard being had to the proper officers in that behalf for
the purposes of certification.

If the application be on behalf of a company incorporated under
the laws of Great Britain and Ireland, the copy of the memorandum
and articles of association produced must be certified to be a true
copy by the registrar of joint stock companies at London, Edin-
burgh, or Dublin, as the case may be.

If the application be on behalf of a company incorporated under
the laws of one of the United States of America, the evidence of
incorporation must consist of a duly certified copy of the papers
originally, and if any, subsequently, filed in the department of the
Seeretary of State, or other proper officer having the custody of the
papers, and duly verified by such officer.

A person resident in the province or a company having its head
office in the province, must be appointed by the applicant company
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to be its attorney and representative in the province, and a power
of attorney, duly executed for that purpose, under the seal of the
company, must be transmitted with the papers. This must be done
even when the company is incorporated under the laws of the
Dominion, and has its head office in Ontario. The power itself
may contain any provision not inconsistent with the duties of the
attorney to be exercised under the laws of the province, but it must
include words expressly authorizing the attorney to act as such, and
to sue and be sued, plead or be impleaded in any Court in the pro-
vince, and generally on behalf of the company, and within the pro-
vince to accept service of process and to receive all lawful notices,
and for the purposes of the company to do all acts and to execute all
deeds and other instruments relating to the matters within the
scope of the power of attorney. The power must also provide that
until due lawful notice of the appointment of another and subsequent
attorney has been given to and accepted by the provincial secretary,
service of process, or of papers and notices upon the person or com-
pany mentioned in the original or other power last filed with the
provineial secretary shall be accepted by the company as sufficient
service in the premises.

Annual Returns.

See sect. 131 Ontario Act.

“Duplicate” is a document which is the sa1e in all respects as
some other instrument from which it is indistingnishable in its
essence and its operation. It is, perhaps, a more exact word than
copy or even than the term true copy, for in these there are more or
less variation from the original. Towner v. Hiawatha Gold Mining
Co. (1899), 30 0. R. 547. '

Where the name of a shareholder was contained in the list
transmitted to the provincial secretary, but not in the list posted up
in the head office of the company, the lists were not regarded as
duplicates and that the company were liable to the penalty. Towner
v. Hiawatha Gold Mining Co., supra.

Revocation and /"m:ﬂ iture of Charter.
Sections 21 « 22 Ontario Aet.

If a corporation incorporated by letters patent does not go into
actual operation within two years after incorporation or for two
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consecutive years does not use its corporate powers, such powers,
except so far as is necessary for the winding up of the corporation,
shall be forfeited.

The letters patent by which a corporation is incorporated and
any supplementary letters patent amending or varying the same,
may at any time be declared to be forfeited and may be revoked
and made void by an order of the Lieutenant-Governor on sufficient
cause being shown in that behalf.

Where a corporation has ceased to exist by forfeiture or cancel-
lation of its charter it becomes necessary to determine what becomes
of its property. The common law on the subject appears to be, in
such cases, that the lands revert to the grantor and his heirs. It
has been apparently settled, in the United States, that this rule is
obsolete and useless and that corporation property is deemed to be
trust fund for the benefit of its ereditors and stockholders. Bacon
v. Robertson, 18 Howard 480 (1845), 7 Q. B. 885.

No right is recognized in the corporators. This principle was
approved of in the Ontario case of the Lindsay Petroleum Co. v.
Pardee, 22 Gr. 18.

Where it was provided in the charter of a bank that a suspension
of specie payment for sixty days or an excess of debts of the bank
of three times the paid-up stock and deposits should operate as
forfeiture of the charter, it was held that total annihilation of the
bank was not contemplated by those provisions, and that it did not
follow from the loss of the charter that there must be a dissolution
for all purposes. Some formal process is necessary to finally
determine and put an end to the functions of a corporation.
Brooke v. Bank of Upper Canada, 4 P. R, 162.

The appellant company, by its Act of Incorporation, 44 Viet.
e. 61 (D.), was authorized to carry on business provided $100,000
of its capital stock was subscribed for and thirty per cent. paid
thereon within six months after the passing of the Aci, and the
Attorney-General of Canada having been informed that only
§60,600 had been boni fide subseribed prior to the commencing
of the operation of the company, the balance having been subseribed
for by G. in trust, who subsequently surrendered a portion of it to
the company, and that the thirty per cent. had not been truly and
in fact paid thereon, sought at the instance of a relator by pro-
ceedings in the Superior Court of Lower Canada to have the
company’s charter set aside and declared forfeited. 'This being a
Dominion statutory charter, proceedings to set nside were properly
taken by the Attorney-General of Canada. Such proceedings taken
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by the Attorney-General of Canada under Articles 997 ¢t seq. C.C.P.,
if in the form authorized by these articles, are sufficient and valid
though erroneously designated in the pleadings as a scire facies.
The bond fide subseription of %£100,000 within six months from the
date of the passing of the Act of Incorporation, and the payment of
the thirty per cent. thereon, were conditions precedent to the local
organization of the company with the power to carry on business,
and as these conditions had not been bond fide and in fact complied
y-General of Canada was entitled

with within six months, the Attorne
to have the company’s charter declared forfeited. Dominion Salvage
and Wrecking Co. v. Attorney-General of Canada, 21 8. C. R. 72.

Non-compliance with a condition does not ipso facto extinguish
the company, but such extinetion is only to be procured by special
action by the Attorney-General. R. v. Cie. de Ch. de Fer M. & O,
1 Q.L.R. 255. Also in Attorney-General v. Bergen, 29 N. 8. 185, it was
held that the Attorney-General could maintain the action for an
injunction restraining the defendants from exercising the powers of
the company as the provisions precedent contained in their charter
had not been fulfilled.

Where the Act contained a condition precedent that the company
complete its works within a certain period or forfeit its powers, it
was held that the non-compliance within the specified time afforded
ground for a proceeding by the Attorney-General to have forfeiture
declared. Hardy v. Pickerel River Co., 29 8. C. R. 211,

The procedure is by writ of scire facias against the corporation.
The proceeding is to be brought in the name of the Attorney-
General, whose fiat must be obtained. The granting of the fiat
is discretionary with the Attorney-General, and the exercise of this
discretion and the conduet of the action is not subject to the control
of the Courts wherein the proceeding takes place.

Whether the right of cancellation of letters patent be now only
statutory or merely a power, not a duty, or whether the prerogative
right still submits, the bringing of an action by the Attorney-
General for the forfeiture of letters patent does not clothe the
Court with jurisdiction to restrain the Crown from the exercise of
its power of cancellation. Attorney-General v. Toronto Junction
Lecreation Club, 8 0. L. R. 440,

Supplementary Letters Patent.

Supplementary letters patent may be obtained amending the
original letters patent in any particular.
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By this means the company's capital may be increased or
decreased, its powers extended, its name changed, its shares
re-divided, and in case of preference stock created by charter, the
terms may be varied, sect. 18 Ontario Act.

Name of Company.

There is no property in & name, but it is not permitted to a
company to represent itself as carrying on a business which is in
reality carried on by another, nor to use a name so similar as to be
liable to deceive the public. National Casket Co. v. Eckhardt, 10
0. W. R. 74; but see Semi-Ready, Ltd. v. Semi-Ready, Ltd., 15
W. L. R. 821.







CHAPTER IL

INCORPORATION AND CONSTITUTION OF COMPANIES UNDER
THE COMPANIES ACTS.

Conpantes formed under the Companies Acts may be divided into
the following classes :—

(1) Limited companies, the liability of whose shareholders for
the debts of the company is limited either (i) to the
amount for the time being remaining unpaid on the shares
respectively held by them, or (i) to the amount they re-
spectively undertake to contribute to the assets of the
company in the event of the same being wound up, or
(iii) partly in the one way and partly in the other.

(2) Unlimited companies, where the liability of each shareholder
for the debts of the company is unlimited.

(8) Partly limited and partly unlimited companies, where the
liability for the debts of the company is as to shareholders
limited, and as to directors or managers or managing
director unlimited (a).

Any seven or in the case of a private company (b) two or more
persons associated for any lawful purpose may, by subseribing their
names to a memorandum of association, and otherwise complying
with the requirements of the Act in respect of registration, form an
incorporated company (). A Trade Union cannot be registered
under the Act (d). The memorandum duly stamped and the
articles (if any) so subscribed, the signatures being attested by at
least one witness, must be delivered to the registrar of joint stock
companies, who retains and registers them (¢), and upon such
registration certain fees have to be paid. On any application for
registration of a company not being a private company (V), the
applicant must deliver to the registrar a list of the persons who

(a) C. A. 1908, 5. 60. (d) Trade Union Act, 1871, s, 5.
(b) See ante, p. 7.
(c) C. A. 1908, 5, 2. () C. A. 1908, s. 15,
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have consented to be directors of the company, and if the list
contains the name of any person who has not so consented, the
applicant is liable to a fine not exceeding 501, (/).

Upon such registration the registrar issues a certificate signed
by him, stating that the company is incorporated, and in the case
of o limited company that the company is limited, and from the
date of ineorporation mentioned in the certificate, the subscribers to
the memorandum of association, together with such other persons
as may from time to time become members of the company, become
a body corporate by the name contained in the memorandum of
association, and capable forthwith (y) of exercising all the functions
of an incorporated company, and having perpetual succession and a
common seal, and with power to hold lands (k), except that a com-
pany formed for the purpose of promoting art, science, religion,
charity, or other like object not involving the aequisition of gain by
the company, or its members, eannot hold more than two acres of
land without the licence of the Board of Trade, but the Board may
by licence empower any such company to hold lands in such
quantity and subject to such conditions as the Board think fit (i).
The registrar has diseretion to refuse to register a company (k), but
if he refuses, the proper course of procedure is to apply for a rule
nisi for a mandamus to ecompel him to register (/). The certificate
is conclusive evidence that all the requirements of the Act in respect
of registration, and of matters precedent and incidental thereto, have
been complied with, and that the association is a company authorized
to be registered and duly registered under the Act (m). By sect. 243,
sub-sect. 7, of the Act, a copy of or extract from any document kept
and registered at any of the offices for the registration of companies
certified to be a true copy under the hand of the registrar or an
assistant registrar (whose official position it is not necessary to prove),
is in all legal proceedings admissibl. in evidence as of equal validity
with the original document. This section applies to certificates of
incorporation, The registrar is authorized to aceept a statutory
declaration by a solicitor of the High Court, and in Scotland by an
enrolled law agent, engaged in the formation of a company, or by a
person named in its articles as a director or secretary of the company,

(/) C. A. 1908, s, 72, () R.v. Registrar of Joint Stock Com-

(9) Subject to C, A, 1908, s, 87, panies, [1891] 2 Q. B, 598,

(k) 1bid. s. 16,

(i) Ibid. 5. 19, There is no difficulty (m) C. A. 1908, 8. 17, which applies to
in obtaining this licence, all certificates, whether given before or

(k) Princess of Reuss v. Dos (1871), after the passing of that Act. See post,
L. R. 5 H. L. 176, p. 52,
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of compliance with such requirements as suflicient evidence of com-
pliance, and such a declaration must be produced to the registrar in
order to obtain the certificate (1), Signature of the memorandum
of association by any of the following persons is good—viz. an agent
verbally authorized (o), an infant (p), an alien (q), and semble a
corporation, if empowered by its constitution to hold shares in
another company (r). It is sufficient if the subseribers only hold
one share each, or if in all of them but one hold their shares upon
trust for him, so that there is nothing to prevent the incorporation
of what are termed “one man" companies (s).

A company may be formed in England, although its principal
operations are intended to be carried on abroad, provided that it has
in this country a registered office, with or without a board of directors
in this country, and many of such companies are in existence (1),

The memorandum of association of a company limited by shares
must state (v) :—

(1) The name of the company, with the addition of the word i
“ Limited " as the last word in such name («).

The part of the United Kingdom, whether England, Scotland,
or Ireland, in which the registered office of the company is
to be situate.

(3) The objects of the company is to be established.

(4) That the liability of the members is limited ; and

(5) The capital of the company, divided into shares of a certain

fixed amount.

In the case of a company limited by guarantee, the memorandum
of association must state (y) the particulars (1), (2), (3), and (4)
before stated, and also state

That each member undertakes to contribute to the assets
of the company in the event of the same being wound up
while he is a member, or within one year afterwards, for
payment of the debts and liabilities of the company contracted
before he ceases to be a member, and of the costs, charges,

(<

(1) C. A, 1908, 5. 17,

(1) Madrid and Valencia Ry. Co. (1848),
(0) Whitley Partners (1886), 32 C. D,
397,

2 Mac. & G. 169; Princess of Reuss v.
Dos, supra.

(1) C. A. 1908, 5. 8,

(p) Nassau Phosphate Co. (1876), 2
C.D, C10; Laxon & Co., [1892]8 Ch. 555,

(@) Princess of Reuss v. Los (1871),
L.R. 5 1, L. 176,

(r) Barned's Banking Co. (Conmtract
Corporation, Ex parte) (1867), 8 Ch, 105,

(s) Salomon v. A. Salomon & Co., [1897)
A C. 22,

() A company not formed for the
purpose of gain may, however, under the
C. A, 1908, s, 20, be registered by licence
of the Board of Trade without the word
“ Limited.”

() C. A. 1908, 5. 4,
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and expenses of winding up, and for the adjustment of the
rights of the contributories among themselves, such amount
as may be required not exceeding a specified amount.

1f a company limited by guarantee has a share capital it must
eontain also the particular (5) before stated, and each subseriber of
the memorandum must take at least one share, and write opposite
to his name the number of shares he takes.

In the case of an unlimited company, the memorandum of
association must contain the particulars (1), (2) and (3) before
stated, and if the company has a share capital, each subsecriber
must take not less than one share, and write opposite to his name
the number of shares he takes (2).

In the case of a company with limited liability as to shareholders,
and unlimited liability as to directors or managers, or managing
director, the memorandum of association must state that the lia-
bility of the directors or managers, or managing director of such
company is unlimited (a).

An incorporated unlimited company, whether incorporated (4)
under the Companies Acts or not (), may be registered under these
Acts as a limited liability company.

The memorandum and the articles of association must be
stamped as if each of them were a deed, and must be signed by
each subscriber in the presence of, and attested by, one witness at
least (d), but the same witness may attest the signatures of all the
subscribers, When registered, the memorandum and articles bind
the company and its members to the same extent as if each member
had signed and sealed them, and covenanted for himself, his heirs,
executors and administrators, to observe all the provisions thereof,
subject to the provisions of the Act (). All money payable by any
member to the company under the memorandum or articles is a
debt due from hir to the company, and in England and Ireland is
of the nature of a specialty debt (/). A specialty debt may be sued
for at any time within twenty years after it becomes payable, while
a simple contract debt may be barred by the lapse of six years (4).

(2) Ibid,s. 5, The liability of a mem- (¢) C. A. 1908, 8. 249. See Fountain's
ber of an unlimited company can ouly be  Case (1864), 4 De G, J. & S, 699,
enforced in winding up proceedings, but (d) C. A. 1908, s, 6.
in such proceedings he is jointly and hnd L

severally liable for all the debts and () C. A. 1908, 5. "4 (1),
liabilities of the company, (f) Tbid. s, 14 (2).

(a) Tbid. s. 60 (1), (9) 21 Jac, I, ¢, 16; 3 & 4 Will 1V,
(b) Ibid. ss. 57 and 58, c. 42,8, 3,
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A memorandum of association may be written, but the articles must
be printed.

Part VIL of the Companies Act, 1908, ss. 249-206, empowers
(with the exception and subject to the provisions therein mentioned)
any company consisting of seven or more members, which was in
existence on the 2nd November, 1862, or formed after that date,
being duly constituted by law (%), to register under this Act as an
unlimited company, or as a company limited by shares or by guar-
antee, even although it has taken place with a view to the company
being wound up. A company having the liability of its members
limited by Act of Parliament or letters patent cannot register as an
unlimited company, or as a company limited by guarantee, nor
at all, unless it is a joint stock company as defined by s. 250 of the
Act, nor can any other company, not being a joiut stock company
as 80 defined, register under Part VII. A company registered under
the Companies Act, 1862, or under the Act of 1908, cannot re-
register under the latter Act.

A company limited by shares may be registered without articles
of association, as the articles contained in Table A. of the first
schedule to the Act of 1908 apply to every such company, except in
so far as they are modified or excluded by registered articles (i).
Sometimes articles are used which modify without excluding alto-
gether those in Table A., but as it is most inconvenient to have to
refer to articles which are contained partly in registered articles and
partly in Table A., it is usual to register a complete set of articles
which expressly excludes altogether Table A., except so far as its
provisions are incorporated in the registered articles.

The articles of a company limited by guarantee generally limit the
number of members for the purpose of the fee payable on registration,
and empower the directors to register an increase of mewbers, Notice
of increase must be given to the registrar ().

‘\.l””( r:l‘ Ctlm/ulll_l/.
I. A company may not he registered by a name identical
with that by which a company in existence is
already registered, or so nearly resembling the same

5 YT Sy

as to be caleulated to deceive, except where the

(i) See R. v, Registrar of Joint Stock (i) C. A. 1908, s, 11,
Companies (Ex parte Johnston), [1891 (J) Ibid. s. 44. As to penalty on
2Q.B. 598 default, sce post, p. 402,
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company in existence is in the course of being
dissolved, and consents, and any company so regis-
tered without consent may, with the sanction of the
registrar, change its name (£).

A company can obtain an injunction to restrain the registration of an
intended company intended to carry on a similar business to its own, and
to bear a name so like its own as to be calculated to deceive the public (1) ;
and if such a company has been registered, to restrain it from earrying
on business under that name(m). An individual can obtain an injunc-
tion to restrain a company carrying on a similar business to his own
under the same name as that by which his business is known (n). When
a company has been fraudulently registered for the purpose of appropriat-
ing the benefit of another trader's goodwill, an injunction may be against
the signatories of its memorandum of association who were the only
directors and members restraining them from using the trader’s name in
connection with the company’s business and from allowing the company
to remain registered under that name (o). A company cannot, however,
prevent individuals carrying on business under their own names or under
a true description, although the business and names or description are
similar to those of the company (p). Injunctions were refused in cases
where an attempt had been made to obtain a monopoly of well-known
words like “Colonial,” “London and Provincial,” “ Aerators” (), or of
descriptive words(g). It must be shown that there is a reasonable
probability that the plaintiff's business will be damaged : mere similarity
of name is not enough (r).

The name of the company may be important in construing the object
clause of its memorandum of association ().

(k) Tbid. s. 8.

() Hendriks v. Montagu (1881), 17
C. D, 688; Tussaud v. Tussaud (1890),
44 C. D, 678,

(m) Merchants' Banking Co. of London
v, Merchants' Joint Stock Bank (1878),
9 C. D, 560; Guardian Fire and Life
Assce, Co, v. Guardian and General
Insce. Co, (1880), 50 L. J. Ch. 258; The
Accident Insce, Co., Ltd. v, The Accident,
Discase and General Insce, Co., Litd,
(1884), 54 L. J. Ch, 104; Manchester
Brewery Co, v. North Cheshire and Man-
chester Brewery Co., [1898] 1 Ch. 589,

(n) Hoby v. Grosve Library Co.,

Ltd, (1880), 28 W, R. 886 ; Fine Cotton
Spinners’ v, Harwood, Cash & Co.,[1907)
2 Ch, 184,

(0) La Socict¢ Anonyme Panhard et

Levassor (s French company) v. Pan.
hard Levassor Motor Co., [1901] 2 Ch,
518,

(p) Colonial Life Assce. Co, v. Home
and Colonial Assce, Co. (1864), 33 B, 548 ;
London and Provincial Law Assce, Socy.
v, London and Provincial Joint Stock
Life Assce. Co., (1847), 17 L. J. Ch, 87;
Aerators, Ltd. v, Tollitt, [1902) 2 Ch.
819,

(9) British Vacuum Cleaner Co. v. New
Vacuum Cleaner Co., [1907) 2 Ch, 812;
Electro Mobile Co. v, British Electro
Mobile Co., [1907] 98 L. T, 258,

(r) The General Reversionary and In-
vestment Co. v. General Beversionary Co.
(1888), 1 Meg. 65,

(s) Crown Bank (1890), 44 C, D, 634,
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The use of a trade name by a company, although not its own name,
may be protected, notwithstanding such use contravenes 63 of the
Companies Act, 1908 (1), which provides that the name of a limited
company shall be published as therein mentioned (n).

C/ulll:/«' ‘{" ,\'zl/m'.

2. Any company may, by special resolution and with the
approval of the Board of Trade, signified in writing,
change its name, but such alteration does not in any
way alter its rights or obligations or affect or pre-
judice any pending or future legal proceedings by or
against the company (z).

The change of name must be registered and a new certificate of in-
corporation issued before the change is completed (). When this has
been done in the case of a company which is the registered owner of a
trade mark, the Comptroller must, at the request of the company, substi-
tute the new name for the old name on the register (z). The Court has
frequently made its sanction of special resolutions altering the objects of
a company conditional upon the company changing its name (a).

As to when the words “and reduced ” are to be added to the name of

the company, see post, p.

l«'::/fd( red Q[(./'r‘: .

3. A company registered under the Companies Acts must
have a registered office to which all communications
and notices may be addressed (/).

A company is liable to a penalty of 5L for each day it ecarries on
business without a registered office, or without giving notice of the situa-
tion of such office or any change therein to the registrar of companies (1).
The memorandum of association must state in what part of the United
Kingdom—whether England, Scotland, or Ireland—the registered office
is to be situate (¢), and the situation of the registered office determines

(t) H. E. Randall, Ltd. v (2) New Ormonde Cycle Co. (1896), 2
American Shoe Co., 11902 Ch. 520,

(1) See post, p. 403,

(x) C. A, 1008, 5. 8 (4) and (5). (a) See post, p. 20.

(v) C.A. 1908, 5.5 (2) and (3); Shackle-
ford, Ford & Co., Ltd. v, Dangerficld
(1868), L. R. 8 C, P, 407, () Tbid. ss. 8, 4 aud 5.

(b) C. A, 1908, s, 62,

NpIPTTOPaR——C S
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where the company is to be registered and whether it is to be sued or
wound up in England, Scotland, or Ireland (d).

(,’/j: cls 4:/‘ ( 't‘lll/lvlll'//.

4. A company incorporated under the Companies Acts is
limited as to all its powers by the purposes or objects

of its incorporation as defined in its memorandum of
association,

The memorandum, “as it were, defines the limitation of the powers
of the company to be established under the Act. With regard to the
articles of association, those articles play a part subsidiary to the memo-
randum. They accept the memorandum of association as the charter of
the company, and so accepting it, the articles proceed to define the duties,
the rights, and the powers of the governing body as between themselves
and the company at large, and the mode and form in which the business
of the company is to be carried on, and the mode and form in which
changes in the internal regulations of the company may from time to
time be made” (¢). It therefore follows that a provision in contem-
poraneous articles of association, that an extension of the company's
business beyond or for other than the objects or purposes expressed or
implied in the memorandum of association shall take place only in pur-
suance of a special resolution, is nugatory (¢). A statement that the
objects of a company are to carry on any husiness that the company may
think profitable does not satisfy the Act and is therefore inoperative ( f).

A company limited by shares cannot by its memorandum or article
lawfully provide that in an event a member shall either submit to a
liability in excess of the liability on his shares or be dispossessed of his
status as member (g).

The objects of a company incorporated under the Companies Acts for
purposes of a public nature, e.g. to supply electric energy, gas, etc., are
subject to any restrictions imposed by any special Act or provisional
order it may obtain for carrying into effect its objects (k).

For some years after the passing of the Companies Act, 1862, it was
the practice in settling the object clause of a memorandun: of association
to specify only the main objects of the company. This practice was,
however, found inconvenient, because if only a slight enlargeient of the

(d) Jones v, Scottish Accident Insce. Co, (/) Crown Bank (1890), 44 C. D, 634,
(1886), 17 Q. B. D, 421; Scoftish Joint 044,
Stock Trust, [1900] W, N, 114, (9) Bisgood v. Henderson's Transvaal
Estates, [1908) 1 Ch. 748,

(¢) Ashbury Railway Carriage Co. v, (k) A, G. v. Metropolitan Electric
Riche (1875), L. R. 7 H. L. 653,

M.C.L.

Supply Co., [1905] 1 Ch, 757,
o
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objects of a company was required it was necessary either to reconstruct
the company or to obtain a special Act. Company draftsmen, therefore,
in order to avoid the necessity of taking such expensive proceedings,
settled the object clause so as to include every conceivable object which
might at some time or other be useful to the company. The object
clause usually contains special powers to carry on different kinds of
businesses and general powers exercisable for the purposes of the company
Many of the general powers expressly given by the object clause include
powers which are incidental to the main ohjects of the company (i), but

it is necessary to remember that some of the general powers can only Ix

exercised by the company if expressly conferred upon it by the memo
randum of association, e.g. powers to issue perpetual debenture stock (k),
to take shares in other companies (1), to promote other companies, to sell
the whole of the undertaking and property of the company (m), to act as
trustee, to obtain special Acts of Parliament or provisional orders, and,
in the case of non-trading companies, to issue negotiable instruments ()
The object clause generally concludes by empowering the company to do
all such other things as are incidental or conducive to the attainment of
the objects before specified (o).

The important question as to what acts and dispositions of the com
pany are within or beyond the powers of the company is dealt with in

Chapter TI1,

Alteration 4‘[‘ Powers,

5. A company cannot alter or extend its ohjects as stated
in its memorandum of association, except in the
cases and in the mode and to the extent for which
express l)l'u\‘isiull is made ]i_\' .\'-I‘lltl'(l').

Under the Mortgage Debenture Acts, 1865 and 1870, a mortgage

company may, for the purpose of acquiring the powers thereby given,

(i) See ns to importance of distinguish (n) 1

tia Co, v. Than
ing between principal d subsidiary M. Insce, (1867), 2 Ch, 617
objects Stephens v, Mysore Recfs, [1902)
1 Ch. 745; distinguished in Pedlar v, Road 1) A% % ‘)“‘,r”tﬂ of such 1“1“‘
Block Gold M 1008) 8 O, agy; %0 Peawes el Co, (), & D0, 998
Butler v. N v Tervitories Mi &, Stmpson v, Westminster I Co. (1860)
(1907) 96 T, T. 241, § H. L. 712; Zaunton v. Royal I
(k) Southern Brazilian, de., Ry. ( Co. (1864), 2 H  & M. 185; I‘fu.:':!
(1905] 2 Ch, 78 Rys. ( oV Thames, dc., Co. (1867), i’
() Barned's Banking Co. (1567), 8 2 Ch. 617,
Ch. 105; Financial Corporation (1830), () C. A 1008, 5, 7; Ashbury Carri
28 W. R. 760 Co. v. Riche (1875), L. R.7T H. L. 6
(m) See New Zealand Gold Extracti G s v. Land Cory tion of Ire
Co. v, Peacock, [1894] 1 Q. B, 622 (1882), 22 C. D, 849
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limit its ohjects to those specified in the Acts(q), and under the Com-
panies Act, 1908, any company governed by the Companies Acts may in
certain cases (r) alter its objects in the way prescribed and with the
sanction of the Court. Frequently the object clause of the memorandum
contains powers which are merely ancillary to the real objects of the
company, c.g. powers of investment and borrowing and mortgaging
powers, and these may either be extended or restricted by the articles
cither as originally framed or as altered by special resolution. Any
other alteration of ohjects can only be effected by obtaining a special
Act of Parliament,

Subject to the provisions of s. 9 of the Companies Act, 1908, a company
may alter the provisions of its memorandum with respect to the objects
of the company so far as it may be required to enable it

(1) To carry on its business more economically or more efli
ciently (#); or

(2) To attain its main purpose (f) by new or improved means ; o

(3) To enlarge or change the local area of its operations ; or

(4) To carry on some business which under existing circumstances
may conveniently or advantageously be combined with the
business of the company (u) : or

(5) To restrict or abandon any of the objects specified in its
memorandum of association or deed of settlement (),

The procedure required by the section is :

(1) The passing of a special resolution making the desired
alteration ;

(2) The giving of sufficient notice to every holder of debentures or
debenture stock of the company, and to any persons or class
of persons whose interests will, in the opinion of the Court, be
affected by the alteration, unless the Court for special reasons
dispenses with such notice in the case of any person or
class ;

(3) The consent of every creditor who, in the opinion of the Court,
is entitled to object, and who signifies his objection in manner
directed by the Court to the proposed alteration, or proof that

(9) C. A. 1908, s, 202, of the company, No alteration will be
(r) The Act does not authorize altera sanctioned unless it falls within one or
tions which merely amplify the deserip- more of the above-mentioned heads ;

tion of objocts clearly comprised in the  Government Stock Investment Co., [1891

original memorandum of association 1 Ch. 649,
(Consett Iron Co., [1901) 1 Ch, 286, Sece (u) The Court should regard as con
also D. & D. H. Fraser, Ltd.,, [1908] venient or advantageous what experience
W.N. 79) and the opinion of traders reasonably
(s) See Cyelists' Touring Club, [1907) show to be of that character : National
1 Ch. 806

1 Ch, 269 Boiler Insce. Co.
1908] 2 Ch

(f) In construing the words * main
purpose,” regard may be had to the name
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his debt or claim has been discharged or has determined or has
been secured to the satisfaction of the Court ;

(4) The confirmation of the alteration with or without amendment

by an order of the Court made upon the petition of the company.

The order is obtained by a procedure analogous to that
necessary to obtain an order of the Court confirming a reduction
of capital (y).

The Court in exercising its discretion under this section is to have
regard to the rights and interests of the members of the company or any
class of members, as well as to the rights and interests of the creditors,
and may adjourn the proceedings in order that an arrangement may be
made to the satisfaction of the Court for the purchase of the interests
of dissentient members, and may give directions and make orders for
facilitating or carrying into effect any such arrangement provided that
no part of the capital of the company is to be expended in any such
purchase (sub-s, ).

The Court may confirm wholly or in part any such alteration, and
may impose such terms and conditions, and make such order as to costs
as it deems proper (sub-s. 4), Thus the Court has frequently required the
company to change its name when the alteration was of such a nature as
to be calculated, if the old name were retained, to deceive the public as
to the nature of the company’s business, ¢.g. when the main business of
the company (z), or the local area of its operation (a) is denoted by its
name, and power to carry on other businesses or to enlarge such area is
sought,

The Court, too, frequently limits or modities the nature of the
alterations as specified in the special resolution (b).

The Court will not confirm the alterations in the case of a company
registered without the word “ limited ” (¢) until the alteration has been
sanctioned by the Board of Trade(d); or a material alteration where
the views of the vast wajority of the shareholders cannot be ascer-
tained (¢).

It is not now the practice to direct the advertisement of the order
sanctioning the alteration (/).

(¥) See post, p. 51, and as to the pro- v. Ageney Co. of Australasia, [1908)
cedure, see Palmer's DPrecedents, 9th W. N, 229,
edition, vol. i, p. 1151, ef seq. (b) Spiers & Pond, Ltd., W. N, (1895),
185; Fleetwood Estate Co., W. N, (1897),
20,

(¢) C. A. 1908, &, 20.

(d) St. Hilda's Incorporated College,
[1901] 1 Ch, 556 ; Munster and Leinster
Dank, [1907] 1 Tr. Rep. 287,

(2) Foreign and Colonial Government
T'rust Co., [1891) 2 Ch. 895 ; Government
Stocks Investment Co., [1892) 1 Ch, 597;
National Boiler Insce, Co., [1802] 1 Ch,
806; Alliance Marine Insce. Co., [1892]
1 Ch. 800; Oriental Telephone Co,

W. N, (1891), 153'."“ " Tegeon On, (.](:)2;15‘11'1;11 Colonial Trust, [1908] 2
h, 287

(a) Indian Mechanical Gold Extracting (f) Lancaster Banking Co.,, W. N.

Co., [1891] 8 Ch. 588. See Contra Trust (1897), 8.
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There is power under the Act to substitute a memorandum and
articles of association for a deed of settlement, contract of copartnery,
or other instrument constituting or regulating the company not being
an Act of Parliament, a royal Charter, or letters patent, either with
or without any such alteration as aforesaid () ; and to alter a deed of
settlement so as to empower the company to issue debentures and
debenture stock (k)

An office copy of the order confirming the alteration, together with
a printed copy of the altered memorandum or of the substituted
memorandum and articles of association, as the case may be, must he
delivered by the company to the registrar within fifteen days of the
making of the order (i), but the time limited by the Act may
be extended (k). The registrar has to register the order and printed
copy, and to certify under his hand the registration thereof, and his
certificate is conclusive evidence (/) that the requisitions of the Act
with respect to the confirmation and alteration have been complied
with (/)

The Courts having jurisdiction under section 9 are the Courts having
jurisdiction to wind up the company (m) and the Chancery Division
Courts (). An order may be made by the winding-up Court although
the petition ought to have been presented in a County Court(o). A
company registered only under the Joint Stock Companies Act, 1856, is
within section 9 (p), and so is a registered unlimited company although

it has no shares or capital (¢), and a company limited by guarantee (r).
Limited I‘/]l/u//h/,
6. The liability of every member of a limited company

is limited, in the case of (+) a company limited by
shares, to the amount, if any, unpaid on his

(g) C. A, 1008, s, 264 (n) Islington and General Electyvie

(h) Reversionary Interest Soc., [1802 Supply, W. N, (1892), 81. This jurisdic
1 Ch, 615, tion is not affected by the C, A, 1908;

(1) C. A, 1008, 85. 9 (6) and 264, Asto  Essex and Suffolk Equitable Insurance
penalty on default, see post, p. 401 Society, [1900] W, N, 102,

(k) Sect. 9 and Brin's Oxygen Co., (0) Ibid. s, 181 (7); Rugeley Gas Co.,
W. N, (1809), 44, W. N, (1899), 127,

(1) See post, p. 52, (») C. A, 1008, 8. 285; Copiapo Mining

(m) C. A, 1908, s, 285, The Courts Co., W. N, (1809), 25 (1) ; Euphrates, d¢.,
having such jurisdiction are the High  Navigation Co., [1904) 1 Ch, 860,

Court of Justice, the Chancery Courts of (g) North of England Steamship Assn.,
the Counties Palatine of Lancaster and  [1900] 1 Ch, 481,
Durbam, the County Courts, and the (r) Monmouthshire, dec., Indemnity

Courts exercising the Stannaries juris Society, [1909] W. N. 6,
diction, Ibid, s, 181, see post, p. 430, () C, A, 1908, s, 2,
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sharcs, and (¢) in the case of a company limited by
guarantee to the amount which, by the memorandum
of association of the company, he undertakes to con-
tribute to the assets of the company in the event of
the company being wound up.

Where a company is limited by guarantee without having a capital
divided into shares, the security for the ereditors of the company may be
very small, as in case of a winding-up members of the company are only
liable for the amount which they have agreed to guarantee, which may
be any sum, and frequently does not exceed 1, and even that can only
be demanded from the persons who are members of the company at the
time of the winding-up, or who were members thereof within the year
immediately preceding the winding-up, Companies limited by guarantee
and not having a capital divided into sharves, are mostly companies
formed for the purpose of promoting commerce, art, science, religion,
charity, or some other useful object not involving the acquisition of gain
by the company or its members, and who register under the 20th section
of the Companies Act, 1908, without the addition of the word * limited ”
to their names,

The sum guaranteed or unpaid on shares is not necessarily the limit
of a member's liability as between the members themselves, ¢.g. in the
case of a mutual marine insurance company they may be liable for their
proportion of losses in respect of other insured vessels (), or, in the case
of other companics, they may have agreed to pay money for preliminary
expenses («), but it is the limit of their statutory liability as contributories
in the winding-up of the company (y). A sharcholder cannot be sued in
this country by a creditor of the company, even although by the law of
the foreign country in which it carries on business its shareholders are
personally liable for its debts (z). A company limited by guarantee and
registered after the 31st December, 1900, cannot have a capital divided
into shares unless the memorandum of association so provides and specifies
the amount of its capital, subject to increase or reduction, in accordance
with the Companies Acts, and the number of shares into which the
capital is divided («). Kvery provision in any memorandum or articles
of association, or resolution of a company, limited by guarantee and
registered after the 31st December, 1900, purporting to divide the
undertaking of the company into shares or interests, is for the purposes

(1) C. A, 1908, &, 2, (2) Risdon Irom,dec., Works v, Furness,
(#) Lion Mutual Inswrance Co, v. [1906]1 K. B. 49,

Tucker (1888), 12 Q. B. D, 176, (a) C. A. 1008, 8. 4. As to the law
() McKewan's Case (1877), 6 C

“ ) D, before 1901, sce Malleson v. General

Mineral Patents Syndicate, [1894] 8 Ch,
(1) Baird's Case, [1899) 2 Ch, 593, 538,
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of the provisions of the Act of 1908 relating to such a company and of
this section, treated as a provision for a share capital notwithstanding
that the nominal amount or the number of the shares or interests is not
thereby specified (b). In the case of a company limited by guarantee and
stered after such date, every provision

in the memorandum or articles of association, or in any resolution of the

not having a share capital and r

company, purporting to give auy person a right to participate in the
divisible profits of the company otherwise uhan as a member is void (b
Any limited company may by special resolution, if authorized so to do by
its regulations as originally framed or as altered by special resolution,
from time to time alter its memorandum of assnciation so as to render un
limited the liability of its directors, managers, or managing director (¢)
\ copy of the special resolution must be embodied in or annexed to every
copy of the memorandum issued after the resolution was passed (d). Any
unlimited company may be registered as a limited company, but so as not
to aflect its debts, liabilities, obligations, or contracts subsisting at the
date of registration (¢).
If the liability of the members of a company is limited, the word
limited ” must be added to its name as the last word in such name, and
a declaration that the liability of the members is limited must be inserted
in its memorandum of association (), but in the case of a company not
formed for the purpose of pecuniarily benefiting its members, the word
“limited " may be omitted from the name of the company with the licence
of the Board of Trade, and such licence may be revoked by the Board of
Trade at any time after giving to the company written notice of their
intention and the opportunity of being heard in opposition (9). A com

pany limited by shares may by special resolution create reserved capital

by prohibiting any portion of its uncalled eapital being called up, except
in the event and for the purpose of the company being wound up (h).

\ member of a limited company way incur unlimited liability by
the company carrying on business for more than six months after the

nber of its members has been to his knowledge reduced to less than

seven or (in the case of private ompanies) two (i).
Ce ,/”'m[,
7. No alteration can be made in the share capital of a
limited company, or in the number and denomination

of its shares as fixed by the memorandum of associa-
tion, except in the cases provided for by statute (k).

(b) C, A, 1908, s, 21, (/) Tbid. ss. 8 and 4.

(c) Tbid, s, 61, () Tbid. s, 20,

() Tbid. As to penalty on default, sec (k) Tbid. ss. 58, 59,
p. 402, (i) Thid. 5. 115,

() C. A, 1908, s, 57, (k) ITbid. s, 7.
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The total amount of the capital and the number and amount of the
shares of a company limited by shares, or of a company limited by
guarantee registered after the 31st December, 1900, and having a share
capital, must be stated in its memorandum (/). It is not necessary to
state the rights attached to the shares or the classes into which they are
divided.

A company limited by shares may, if authorized so to do by its articles
for the time being in force, by an ordinary resolution increase or con-
solidate its share capital or convert its paid-up shares into stock, or
reconvert such stock into paid-up shares of any denomination, or reduce
its share capital by cancelling any shares not taken or agreed to be taken by
any person ( p); and by a special resolu*ion subdivide its shares ( p), return
undivided profits toits shareholders in reduction of |, id-up share capital (g),
or declare that any part of its uncalled share capital shall not be capable
of being called up except in the winding-up of the company (r), and by
special resolution, with the sanction of the Court, reduce its share capital
in any way, and in particular (without prejudice to the generality of the
foregoing power) may extinguish or reduce the liability on any of its

" and . . s o
shares not paid up ’ulr cancel any paid-up share capital which is lost or

J and " .
unrepresented by available assets oo PO off any paid-up share capital

which is in excess of the wants of the company (), and re-organise its
share capital by the consolidation of shares of different classes, or by
the division of its shares into shares of different classes (f).

As to increase or reduction of share capital (if any) of companies
limited by guarantee, see Jost, pp. 48 and 49,

Avticles of Association,

8. Articles of association must be printed, divided into
paragraphs numbered consecutively, stamped as if
they were a deed, and signed by each subseriber of
the memorandum of association in the presence of
at least one witness and attested by him ().

Every company incorporated under the Companies Acts has articles
of association, A company limited by shares may be registered without
articles, but in that case the articles of the company are those contained
in Table A (v). If such a company were so registered before the

() C. A. 1908, 85, 3 and 4, (s) Thid. ss. 46, 56, post, p. 49,

(p) Tbid. ss, 41-44, (1) Tbid. s. 45. Sec also 5. 120,
(q) Tbid. 5. 40, (v) Thid, &, 12,

(r) Tbid. s, 59, (v) Tbid. s, 11,
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Ist October, 1906, its articles are those contained in Table A in the
first schedule of the Companies Act, 1862, If registered on or after that
date, and before the 1st April, 1909, its articles are those contained in the
revised Table A («), which are in substance the same as those contained
in Table A in the first schedule to the Companies Act, 1908, No other
company can be registered under the Act of 1908 unless the memorandum
of association is accompanied by printed articles of association signed by
the subscribers to the memorandum (y). Where unsigned articles had
been registered and acted upon for nincteen years they were held to be
valid (z). The construction of articles may be determined by the Court
upon an originating summons (@), When the rights of different classes
of shareholders are not fixed by the memorandum they may be defined by
the articles ().

Alteration r:/~ Articles,

9. Articles of association of a company may, by special
resolution, be altered, added to, or replaced by other
articles, subject to the provisions of the Companies
Act, 1908, and to the conditions contained in its
memorandum (¢).

The power given by sect. 13 (1) of the Companies Act, 1908, to alter
articles is unlimited in terms. An unlimited company formed and
registered under the Joint Stock Companies Acts (d), may alter its
regulations relating to the amount of capital or its distribution into
shares, notwithstanding that those regulations are contained in the
memorandum (¢). It has been decided that articles of association may
be altered 40 as to give the company a lien upon the shares of a member
which, but for the

teration, would not have been subject to a lien (¢).
The London Stock Exchange Committee requires as a condition precedent to
granting a quotation of the shares of a company that the article as to lien
shall contain an exception in favour of fully-paid shares, and in Allen v
Gold Recfs of West Africa, Ltd. (¢), the alteration made was by striking
out the words “ except fully-paid shares ” from the article creating a
lien, 8o that the fully-paid shares of a member of the company whe
was indebted to the company thereby became subject to a lien for

(x) See [1006] W. N, p. 253 (b) Simes v. Coates (1903), 8. C. 751

(¥) Ihid. C. A, 1908, s, 10, (¢) C. A, 1908, &, 18,

(z) Ho Tung v. Man On Insurance Co., (d) See C. A, 1908, s, 2385 (Interpreta
(1902] A, C. 232, tion).

(a) Morgan's Brewery Co. v. Croskell, (v) Allen v, Gold Reefs of West Africa,

1902 1 Ch, 598 Ltd., [1900] 1 Ch. 656
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the amount of the debt. It is submitted that a company can alter its
articles so as to vary the voting rights of members ( /), A company
cannot bind itself Ly contract (g) or its articles (h) not to make any
modification of or addition to its articles.

Where the memorandum of association is silent as to the respective
rights of shareholders, the articles may be altered so as to confer upon
the company a power to issue preference shares (/). It has been decided
by the Court of Appeal that the rights of shareholders, when defined by
the memorandum of association, cannot be varied (k), unless it also

| T
“ provides that the rights may be modified (/). The Court has no juris-
('l i i diction to rectify a mistake in articles (m). A company cannot, by
1| altering its articles, justify a breach of contract (u),
|
| |
! o .
| Invalid Articles. ‘
t ‘ 10, Any article of association which is repugnant to, or
il inconsistent with, any statute, or is wltra vires of ;
|| the company, is invalid.
il |
15 .
41 The following articles have been held to be invalid :—Articles
41 purporting to take away or qualify the right of a member to petition for
i

j the winding-up of a company (o) ; or to confer powers upon a liquidator
3 similar to those conferred by sect. 161 of the Companies Act, 1862, but
| depriving dissentient members of their rights under that section (p);

I or to empower a limited company to purchase its own shares otherwise
| than out of profits (), or upon a reduction of capital duly sanctioned by
% the Court (): or to extend the powers of the company beyond those

(/) See James Colmer, Ltd., [1897] 1
Ch. 524,

(9) Punt v. Symons & Co., [1903] 2
Ch. 506 ; but see Baily v. British Equit-
able Co., [1904] 1 Ch. 874,

() Walker v. London Tramways Co.
(1879), 12 C. 1. 705 ; Malleson v. National
Insce, Corp., [1894] 1 Ch. 200.

(i) Andrews v. Gas Meter Co., [1807]
1 Ch. 861, overruling Hution v. Scar-
borough Hotel Co, (1865), 2 Dr. & Sm.
521,

(k) Ashbury v. Watson (1885), 80 C. D,
376. Sce also Collins v. Birmingham
Breweries Co., [1899] 15 T. L. R. 180,

(1) Underwood v. London Music Hall,
[1901] 2 Ch. 809; Welsbach Incandescent
Gas Light Co., [1904] 1 Ch, 87. But the

rights may be varied under s, 45 or s,
120 of the C. A. 1908

(m) Evans v. Chapman, [1902] W. N,
78.
(n) Baily v. British Equitable Co.,
supra.

(0) Peveril Gold Mines, Ltd., [1898] 1
Ch. 122,

(p) Payne v. Cork Co., [1900] 1 Ch.
308, See also Bisgood v. Henderson
Transvaal Estates, [1908] 1 Ch. 743,

(q) Trevor v. Whitworth (1887), 12
A.C.409. Secus, in the case of an un-
limited company; Borough Building
Soc., [1898] 2 Ch. 242.

(r) British, dc., Finance Corp. v. Cou-
per, [1804) A, C. 899 ; Denver Hotel Co.,
[1893] 1 Ch, 495,




INCORPORATION AND CONSTITUTION UNDER COMPANIES ACTs. 27

specified in its wemorandun of association (8); or to limit the powers
of a company to vary ite erticles (1); or articles inconsistent with the
obligations imposed upon auditors by statute (u), or providing that the
shares for which the subscriber signs the memorandum may be issued as
fully paid («).
(8) Ashbury Railway Carviage Co. v.  Insce. Corp., [1894] 1 Ch. 200.
Ttiche (1875), L. R. 7 H. L. 672, (1) Newtonv. Birmingham Small Arms
() Walker v. London Tramways Co. Co., [1906) 2 Ch. 878,
(1879), 12 C. D, 705 ; Mallison v. National (z) Dent's Case (1878), 8 Ch. 768.

c 2
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COMMENCEMENT OF BUSINESS.
CANADIAN NOTES.

A private company may in Ontario commence business immedi-
ately upon incorporation, that is to say upon the date of the letters
patent. Where there is an invitation to the public to subseribe
for shares, the company cannot commence business until certain
conditions have been complied with. Sece sect. 108, Ontario
Companies Act. In the meantime all woneys received by the
company or by a promoter, director, officer or agent are to be
held in trust until the same are deposited in a chartered bank to
the credit of the company. If the conditions of sect. 108 have
been complied with, the Provincial Secrelary may certify that the
company is entitled to commence busine: -, and his certificate is
conclusive evidence that the company is so entitled, unless it
is shown tht such certificate was obtained by means of fraud.

A contract made by a company requiring a certificate of this
kind belore it is entitled to commence business is piovisional only
and not hinding on the company. Every person w':o ix responsible
for a contravention of the section is liable to a penalty of $50
per day by virtue of the statute, and would also be liable as in

case of an wltra vires Act. See Struthers v. MacKenzie, 28 0. R.
381,

Ontario Aet (sect. 108).  * Commencing Business,”

Commencing business means commencing the exercise of the
powers conferred upon the company to trade, manufacture, ete.
Borrowing would be an act incidental to carrying on its business.
The Legislature, however, has made it doubly clear that no com-
pany offering shares for public subscription can create any liabili-
ties or dispose of any of its funds until it has filed the required
declaration.

It would seem, however, that the company may at least issue
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a prospectus, allot stock and enter into provisional contracts of
various kinds, which contracts become binding on the company the
moment it is entitled to receive the official certificate. See Howland
v. Mc¢Nab, 8 Gr. 47 ; Goodwin v. Ottawa and Prescott Ry., 18 C. P.
2564 ; Dominion Salvage v. Attorney-General, 21 8. C. R. 72 ; Hardy
v. Pickerel River Co., 29 8. C. R. 211.

Public Companies.

Prior to the passage of this Aet every ecompany incorporated
under the Ontario Companies Aet could allot shares, commence
business, and create liabilities immediately after its incorporation.
Many abuses arose owing to the fact that directors frequently pro-
ceeded to allotment on a subseription that was obviously insufficient
for the ordinary purposes of the company, but which was large
enough to afford & means of reimbursing them for their preliminary
expenses. In other cases an allotment was made where the
subscription was inadequate and the moneys taken to make a
payment on account of some option on property subsequently let
to the company through its inability to meet the succeeding pay-
ments. These abuses will now, in a measure, be obviated.

Quare as to other provinces.

()‘//'I'CI‘II[ (}l']"{[l‘l‘ll’l‘.

The Provincial Secretary may on the filing of this statutory
declaration certify that the company is entitled to commence busi-
ness. Sect. 108 (2).

Any contract made by a company before the date at which it is
entitled to commence business shall be provisional only and shall
not be binding on the company until that date, and on that date it
shall become binding. Sect. 108 (3).

The penalty for commencing business in contravention of this
section is 850 a day. Sect. 108 (5).

Moneys to be Held in Trust.

All sums received by the company or by any promoter, director,
officer, or agent thereof shall be held in trust by the company or
such promoter, director, officer, or agent until the same may be
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27¢ CANADIAN NOTES.
deposited in a chartered bank to the credit and shall there remain
in trust until the issue of the aforesaid certificate by the Provincial
Secretary. Sect. 109,

This provision would appear to be a salutary one and necessary
to fully effectuate the purposes of this part of the Act. In many
cases moneys might be collected on account of stock subscriptions
and used by the promoters for preliminary expenses and other pur-
poses notwithstanding the fact that the company was not authorized
to commence business. A remedy is given by sect. 106, sub-sect. 4,
which provides that if the conditions of the Act have not been com-
plied with on the expiration of 90 days after the first issue of the
prospectus, all moneys shall be repaid to the applicants, and the
directors of the company shall be jointly and severally liable to
repay the money. If, however, the directors were not men of sub-
stance, this provision would be of little benefit to the subseribers.
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CHAPTER IIL
ACTS AND DISPOSITIONS ULTRA VIRES OF THE COMPANY.

Tur acts or dispositions which directors of a company purport to
do or make on its behalf fall within one of the three following
classes :— (1) Those within the powers of the company and of its
divectors; (2) those within the powers of the company but not of
its directors ; and (8) those not within the powers of the company.
Acts and dispositions of the second class are said to be ultra vires
of the directors, and of the third class ultra vires of the company.
The powers of directors are either express or implied. Powers
are expressly conferred upon directors by the special Act, charter,
bye-laws, rules, deed of settlement, articles of association, or other
regulations of the company, or by resolutions passed at general
meetings of the company. The powers of directors which are not
conferred upon them expressly are such as are implied by law from
the nature of their office and of the company. Even where powers
are expressly granted to directors of companies governed by the
Companies Aets by their articles of association, it is not safe to
assume that they are at liberty to exercise all such powers. Articles
sometimes purport to give to directors powers which are ultra
vires of the company, and this is more frequently the case with
those companies which were incorporated before the doctrine of
ultra vires had been much discussed before the Courts, e.g. powers to
pay interest upon shares otherwise than out of profits, (a) to purchase
the shares of the company out of eapital, to return capital to share-
holders otherwise than upon a reduction of eapital duly sanctioned
by the Court, to issue shares at a discount (), and to issue shares
to the subscribers of the memorandum of association as fully paid
up. Then, too, the powers given by the articles of association of
a company may be larger than, or inconsistent with, the objects

(a) See now C. A. 1908, s. 91, post p. (b) See C. A, 1908, s. 89,
317,
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of the company as defined by its memorandum of association, or
inconsistent with some statutory provisions.

The law of wltra vires in its relation to companies arises from
the fact that a corporation is ereated by law, and except in the case
of a common law corporation can only have such rights and powers
as are expressly or by necessary implication conferred upon it by
law. If the agents of a corporation purport to do acts on its behalf
in excess of its powers, such acts are not illegal, but are, qua the
corporation, null and void, that is, they are not the acts of the
corporation.

The question whether an act which directors propose to do is
within or beyond the powers of the company, as distinguished from
the powers of the directors, is extremely important, having regard
to the serious liability which they may incur from acting ultra vires
of the company (¢). If directors exceed their own powers, but not
the powers of the company, they, as a rule, can procure a ratifica-
tion of their acts by the company, and are protected by the rule
in the case of Foss v. Harbottle (d) against hostile litigation by
dissenting shareholders. On the other hand, if the act done is ultra
vires of the company, and by such act any property of the company
is parted with, then the directors who are parties thereto are jointly
and severally liable to make good to the assets of the company any
loss thereby caused to the company ; and it is impossible for them
to procure from the company, even with the conseni of every
member, a discharge from such liability, or a ratification of the
unauthorized act. It is also open to any shareholder, even in a
minority of one, to commence legal proceed ngs against the directors
in respect of such an act (¢).

It is not within the province of this chapter to minutely examine
the whole doctrine of ultra vires. It deals only with the general
principles upon which the law as to acts ultra vires of the company
is based. The cases illustrating the result of the application of
these principles to the different kinds of power with which a com-
pany may be invested, and the law as to acts wltra vires of the
directors but not of the company, will be dealt with in the several
chapters relating to the powers of directors.

The following are the leading principles of law with respect to
acts and dispositions ultra vires of a corporation :—

1. A company, society, or association incorporated by or

(¢) See post, p. 342, (¢) Salomons v. Laing (1849), 12 B,
(d) (1843), 2 Ha. 461, See post, p.342. 339,
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under a statute, is limited, as to all its powers, by
the purposes or objects of its incorporation.

Such purposes or objects are defined in—(a) The Act of Parliament
by which a company is incorporated. (b) The memorandum of associa-
tion of a company incorporated under the Joint Stock Companies Act,
1856, or the Companies Acts, 1862 or 1908, (c¢) The deed of settlement
of a company incorporated under the Act 7 & 8 Viet. ¢. 110. (d) The
rules of societies respectively registered under the Building Societies
Acts, 1874 to 1804, and the Industrial and Provident Societies Act,
1893, or the Act thereby repealed. The powers of a company incor-
porated by a royal charter are not limited to those expressly or by
necessary implication conferred by the charter. It can incur liabilities
or dispose of its property, although prohibited by its charter from doing
s0, and the only result of so doing is to expose it to the risk of forfeiting
its charter (/). Such a company is a common law corporation, and has
the power to do with its property all such acts and bind itself to all such
contracts as an ordinary person can do and bind himself to(f). A
charter cannot authorize anything to be done which is inconsistent with
the laws of the realm.

The powers of a company incorporated by a special Act of Parliament
cannot exceed those expressly or by necessary implication conferred by
such Act and the Acts incorporated therewith ; and can only be extended
or limited by an Act of Parliament.

The powers of a company governed by the Companies Acts cannot
exceed those expressly or by necessary implication conferred by its memo-
randum of association or deed of settlement, and such powers can only
be extended, altered, or restricted by virtue of the Companies Act, 1908,
or by an Act of Parliament (g).

The powers of a society incorporated under the Duilding Societies
Acts, 1874 to 1804, or the Industric! and Provident Societies Act,
1893 (h), cannot exceed those expressly or by necessary implication con-
ferred by its rules. A building society established under the Act 6 & 7
Will. 4, ¢, 32, and not registered under the Act of 1874, a loan society
established under the Act 3 & 4 Viet. ¢. 110, or a society registered
under the Friendly Societies Act, 1875, was not a corporate body, and its
members could, if they all consented (being legally capable of consenting),
authorize its directors to do acts not authorized by its rules or by the
Act under which it is established. The rules of an incorporated society
cannot authorize anything to be done which is inconsistent with the Act
under which it was incorporated,

(f) Riche v. Ashbury Carriage Co. (k) Warburton v. Huddersfield Indus-
(1874), L. R. 9 Ex. at p. 203; Wenlock v.  {rial Soc., [1892] 1 Q. B, 218, decided
River Dee Co. (1888), 36 C. D, at p. 685,  under the Act of 1876,

(9) See ante, p. 18,
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2. A corporation cannot do any acts or make any
contracts or dispositions which are foreign to the
purposes or objects of its incorporation, and any
such acts, contracts, or dispositions are ultra vires of
the company and void ab initio.

The following are examples of the application of this rule to
companies incorporated by special Act of Parliament :—

A railway company cannot guarantee the capital and profits of a
steamboat company, although the latter has been formed for the purpose
of working with and increasing the traffic of the railway company (i) ; nor
can a railway company carry on the business of coal merchants (k); or
that of a shipping company or brewers (I) or omnibus proprietors (m);
nor purchase shares in another railway company (1). A canal company
cannot use one of its reservoirs for the purpose of letting boats for
hire (o). A water company authorized to supply water within certain
limits cannot supply water outside those limits (p).

The following are cases in which the above rule has been applied to
companies incorporated under the Companies Acts, and to other cor-
porations. A company having for its objects the making and dealing
in railway carringes cannot purchase a concession for making a foreign
railway (¢). A building society, incorporated under the 1874 Act,
cannot carry on the business of a freehold land society (r). 8o, too, a
joint stock company, constituted by a deed of settlement, cannot embark
on a business unauthorized by such deed; e.y. a life assurance society
cannot undertake marine assurance (s).

In order to invalidate a deed under the seal of an incorporated
company it must appear that the subject-matter of the deed was
prohibited by the Act or instrument incorporating the company, or is
so foreign from or inconsistent with the purposes for which the company

(i) Colman v. Eastern Counties Rail, (p) 4. G. v. West Gloucestershire Co.,

Co. (1846), 10 B. 1; Macgregor v. Deal
and Dover Rail. Co. (1852), 18 Q. B. 618;
22 L. 7. Q. B. 69.

(k) Att.-Gen. v. Great Northern Rail,
Co. (1860), 1 Dr, & Sm, 154,

(1) Lyde v. Eastern Bengal Rail. Co.
(1866), 36 B. 10.

(m) A. G. v. Mersey Railway Co.,
[1907] 1 Ch. 81,

(n) Salomons v. Laing (1849), 12 B,
839; Great Western Rail. Co. v. Metro-
politan Rail, Co. (1868), 32 L. J. Ch, 382.

(0) Bostock v. North Staffordshire Rail.
Co. (1852), 5 De G, & Sm, 584,

[1909] 2 Ch. 838; Marriot v. East Grin-
stead Water Co., [1909] 1 Ch. 70.

(q) Smith v. Ashbury Carriage Co.
(1869), 20 L. T. 860; Ashbury Carriage
Co.v. Riche (1875), L. R. 7 H, L. 653,
See also Guinness v. Land Corporation
of Treland (1882), 22 C. D, 849.

(r) Cf. Grimes v. Harrison (1859), 26
B. 485; Kent Benefit Building Society
(1861), 1 Dr. & Sm, 417, which were
decided under the Act 6 & 7 Will. 4,
c. 82,

(8) Phanix Life Assurance Co. (1863),
2 John & H. 441,
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was incorporated that it is to be deemed prohibited (). An agreement
ultra vires of the company being void, it is obvious that it cannot be
specifically enforced (v); and & company will be restrained from
performing such part of an agrcement as contains wultra vires stipula-
tions (z). Any shareholder suing on behalf of himself and all other
shareholders may maintain the action (y), but one corporation will not
be restrained from exceeding its powers in an action brought against it
by another corporation which does not allege it is thereby suffering a
private injury (z). All the parties to the agreement should be made
defendants in the action for the injunction (a).

When an agreement is void as being ultra vires of the company, a consent
judgment obtained on the contract, the question of ultra vires not having
been raised either in the pleadings or on the facts stated, is also void (b).

3. A corporation cannot do anything inconsistent with,
or repugnant to, the objects or purposes for which
it is incorporated, except in pursuance of some
statutory power.

A society incorporated by charter cannot surrender its charter in
order to obtain a new charter for a different object (¢); and directors
of a chartered company will be restrained from doing an act which
would render its charter liable to forfeiture (d),

A company incorporated by special Act for purposes of a public
nature cannot contract so as to prejudice the powers conferred upon it
by such Act, eg. not to take lands which it has power to take com-
pulsorily ; or not to use land so taken for the purposes for which the
power was given (¢) ; or to sell lands required for the purposes of its
undertaking (f). A company cannot grant rights inconsistent with
its statutory powers ; ¢.g. a canal company cannot grant rights of taking
water from its canals (g).

(f) Power v, Hoey (1871),19 W. R. 916.

(u) Ellis v, Colman (1858), 25 B, 662,

(x) Charlton v, Newcastle and Carlisle
Rail. Co. (1859), 5 Jur. N, S. 1006;
Hattersley v. Earl of Shelburne (1862),
81 L.J. Ch. 873; Maunsell v. Midland
Great Western (Irveland) Rail, Co. (1863),
1 H. & M. 180,

(¥) See post, p. 411,

(2) Stockport District Waterworks Co,
v. Corporation of Manchester (1863), 9
Jur. N. 8. 206; Pudsey Coal Gas Co. v,
Corporation of Bradford (1878), 15 Eq.
167.

(a) Russell v, Wakefield Waterworks
Co. (1875), 20 Eq. 478, per Jessel, MR,

(b) Great North-West Central Rail. v,
Charlebois, [1899] A, C. 114,

(¢) Ward v. Society of Attornies (1844),
1 Coll. 370; 8 Jur, 1021.

(d) Rendall v. Crystal Palace Co.
(1858), 4 K. & J. 320,

(¢) Ayr Harbour Trustees v. Oswald
(1883), 8 A, C. 623,

(f) Lianelly Rail., dc., Co. v. South
Wales Rail. Co. (1850), 14 Q. B. 902;
Mulliner v, Midland Rail. Co. (1879), 11
C.D. 611, See also post, p. 297.

(9) Staffordshire, dec., Canal v. Bir-
mingham Canal (1866), L. R, 1 H. L.
264; Rochdale Canal Co. v. Radcliffe
(1852), 18 Q. B, 287,
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4. No company registered under the Companies Acts,

other than a private company (%), can commence
any business, or exercise any borrowing powers,
unless and until the following conditions have heen
duly complied with (/).

(1) Shares held subject to the payment of the whole amount

thercof in eash (k) have been allotted to an amount not less
in the whole than the minimum subscription () ; and

(2) Every director of the company has paid to the company on

cach of the shares taken or contracted to be taken by him,
and for which he is liable to pay in cash, a proportion equal
to the proportion payable on application and allotment on
the shares offered for publie subseription (m), or, in the case
of a company which does not issue a prospectus inviting the
public to subscribe for its shares, on the shares payable in

R NP W 4 i i e

cash; and

(8) There has been filed with the registrar of companies a
statutory declaration by the secretary or one of the
directors, in the preseribed form, that the aforesaid con-
ditions have been complied with; and

(4) In the case of a company which does not issue a prospectus
inviting the public to subscribe for its shares, there has been
filed with the registrar a statement in lieu of prospeetus ).

The registrar, on the filing of the statutory declaration, o hen
necessary of a statement in lieu of prospectus, certifies that th ipany
is entitled to commence business, and that certificate is conelusive
evidence that the company is so entitled (o). Any contract made by
a company before the date at which it is entitled to commence business
is provisional only, and does not bind the company until such date (p).
The company can, however, simultancously offer for subscription shares,

(k) See ante, p. 7.

(1) C. A, 1908, s, 87. These conditions
do not apply to any company which was
registered before the 1st January, 1901,
or to a company registered before the 1st
July, 1908, which does not issue a pro-
spectus inviting public subseription of
its shares, See sub-sect. (6) as to the
penalty for contravention of the pro-
visions of this section, and post, p.
4014,

(k) Mearsv. Western Canada Pulp, de.,

M.C.L,

Co., [1905] 2 Ch. 858. As to what is
payment in casl, see post, p. 165,

() As to the meaning of minimum
subscription, sce C. A, 1901, s. 85 and
post, p. 147,

(m) See Alexander v. Automatic Tele-
phone Co., [1900) 2 Ch. 56,

(n) As to statement in lieu of pro-
spectus, see C. A, 1908, s. 82, and Schedule
2 to the Act and post, p. 541, App. L.

(0) C. A. 1908, s. 87 (2) and post, p. 52,

(p) Ibid. s. 87 (3).

D
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debentures, and debenture stock, and may receive any money payable or
application therefor (¢).

Where a company goes into liquidation before it is entitled to
commence business no claim can be made in the liquidation upon
contracts made or services rendered before the liquidation (r).

5. The funds of a company cannot be applied to objects
or purposes unauthorized by the terms of its incor-
poration, however desirable such an application may
appear to be (s).

This rule has been applied to a foreign company (1), The following
are examples of the application of the rule to companies incorporated
by special Act of Parliament. A company cannot apply funds raised to
construct one railway for the construction of another railway (), nor
even in making a part only of the railway subscribed for, the rest being
abandoned (z) ; but where part has been completed, an injunction may
be refused if such part can be made effective and beneficial to the public
and profitable to the sharcholders (y). It cannot expend its funds in
promoting a Bill in Parliament (z); or in contributing towards the
Parliamentary deposit required for Bills promoted by another com-
pany (a) ; but, by analogy to cases decided with respect to the powers
of municipal corporations, it may do so in opposing a Bill which if
passed would prejudice its interests (b). It cannot expend its funds in
carrying on an action commenced by a shareholder against the company
and its directors to make the latter liable for breaches of trust (¢); nor
can it covenant to pay a large sum of money to a person for not opposing
the company’s Bill in Parliament (d). The funds of a railway company
cannot be applied in making a subscription to the funds of the Imperial

(g) C. A. 1908, 5. 87 (4). Co. (1850), 2 Mae. & G, 146; Hodgson v,
(r) Otto Electrical Manufacturing Co.s Earl Powis (1851), 1 De G, M. & G. 6.
[1906] 2 Ch, 890; New Druce Portland (2) Munt v. Shrewsbury (1850), 13 B.
Co. v. Blakeston (1908), 2¢ T, L. R, 1i Stevens v. South Deven Rail. Co,
584, (1851), 20 L. J. Ch, 401; Great Wectern

(s) Munt v. Shrewsbury (1850), 13 B, Rail. Co. v. Rushout (135‘2), 16 J“"t 238;
1; Beman v. Rufford (1851), 1 Sim, N, 8, Caledonian ,R("I' Co. v. Solway Rail. Co.
550; Hare v. London and North Western ~ (1888), 32 W. R. 164.

Rail. Co. (1861), 2 J. & H. &0, 105, (a) Maunsell v. Midland Great West-

(1) Pickering v. Stephenson (1872), 14 '1':;) {Ireland) Ballway (1808), 1 H. & M.

Eq. 822,
: ':,,) Bagshawe v, Eastern Union Rail (b) Att.-Gen.v. Mayor of Brecon (1878),
| f il L e v, Eastern Union Rail. 00. D, s
13 Co. (1849), 6 Ry. Cas, 152; 7 Ha. 114, 10 C. D, 204, and cases therein cited.

. (c) Kernaghan v. Williams (1868), C
() Cohen v. Wilkinson (1849), 1 Mac. Eq. 228,
& G. 481, (d) Preston v. Liverpool, de., Rail. Co.

(y) Graham v. Birkenhead, dc., Rail.  (1856), 5 H. L. Cas, 605,
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Institute, although its establishment may increase the traffic over the
company’s line (¢). By sect. 65 of the Companies Clauses Act, 1845, a
company cannot apply its funds except in payment of the costs and
expenses incurred in obtaining the special Act, and in carrying the
purposes of the company into execution.

In the case of a bank incorporated by charter, it was held that a
general meeting could authorize the payment of a pension for five years
for the benefit of the family of one of its superintendents (/).

With regard to companies registered under the Companies Acts, the
following decisions have been given :—A company cannot pay the costs
of proceedings in respect of a libel upon its directors, but can pay the
costs of similar proceedings where the libel not only affects them, but is
also caleulated to injure the company itself (). Directors can properly
pay the expenses of printing, stamping, and posting proxy forms filled
up with the names of the proposed proxies therein, even although the
proxies are some of the directors who are asking for votes to support the
policy of the board (k). A company can pay a reasonable sum by way
of brokerage or commission to a stockbroker for placing a company’s
shares (i), but not an unreasonable sum (k). DBefore the passing of the
Companies Act, 1900, it was unlawful for a company to pay for under-
writing its capital (), but under and subject to the provisions of that
Act a company could do so (m). An industrial society cannot apply any
portion of its funds in subscribing to a strike fund (n).

It is not ultra vires of a company to apply its funds towards some of
the objects or purposes for which it has been incorporated, in exclusion
of its other objects or purposes. Thus, a company established to buy a
certain brewery, and also to carry on the business of brewers generally,
may buy a smaller brewery, although by so doing it may not have
sufficient funds left to buy the other brewery (). This rule does not,
however, apply to companies upon which Parliament has conferred
special privileges, such as compulsory powers to acquire land, or a
monopoly (p).

(¢) Tomkinson v. South Eastern Rail, (k) Faure Electric Co. (1888), 40 C. D.
141,

Co. (1887), 85 C. D. 675.

(f) Henderson v. Bank of Australia
(1888), 40 C. D. 170.

(9) Studdert v. Grosvenor (1886), 33
C. D, 528,

(k) Peel v. L, & N. W. Ry. Co., [1907)
1 Ch. 5, overruling Studdert v. Grosvenor
on this point. See also Campbell's v.
Australian Mutual Provident Co., [1908]
LT3

(i) Metropolitan  Coal ~ Consumer's
Assn, v. Scrimgeour, [1895] 2 Q, B, 604 ;
C. A. 1908, s. 89 (3).

() See post, p. 69,

(m) C. A. 1900, 8. 8. See now s. 80 of
the C, A. 1908,

(n) Warburton v. Huddersfield Indus-
trial Society, (1892] 1 Q. B. 213,

(o) Syers v. Brighton Brewery Co.
(1864), 13 W, R. 220. Cf. Langham
Skating Rink Co. (1877), 5 C. . 685.

(p) Cohen v. Wilkinson (1849), 1 Mac.
& G. 481; Hodgson v. Earl Powis (1850),
12 B, 892. Cf. Graham v. Birkenhead,
dc., Rail. Co. (1850), 2 Mac, & G, 146.
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6. No part of the paid-up capital of a company limited
by shares, governed by the Companies Acts or
incorporated by a special Act, can be returned to
its members, except in winding-up proceedings, or
except the special Act incorporating the company,
or another Act(¢), so provides; or unless it is
returned under the Companies Clauses Act, 1845,
to the members of a company incorporated by a
special Act, or under the Companies Act, 1908, to
the members of a company incorporated under the
Companies Acts (r).

The following sub-rules are deducible from this rule :
(1) No part of the paid-up capital of the company can be returned
to its members by way of dividends upon their shares.

Under the Companies Clauses Act, 1815, 5. 121, no company governed
by that section can pay any dividend out of its capital. Railway com-
panies are sometimes authorized by their special Acts to pay interest out
of capital upon shares issued for the purpose of raising money to construct
a railway ; but such interest cannot exceed 4 per cent. per annum, nor
be paid after the time allowed by the special Act for the completion of
the railway (s). As to the power of a company governed by the Com-
panies Acts to pay interest out of capital, see post, p, 317,

Before the Companies Act, 1862, was passed, it was decided, in the
case of an insurance company constituted in the year 1820 by a deed of
settlement, that under the terms of that deed it was a breach of trust on
the part of the directors to pay dividends out of capital. By the deed
the capital of the company was alone to be answerable for the claims of
policy holders and annuitants. The company adopted incorrect tables
and never earned profits, yet the directors declared and paid dividends to
its sharcholders (¢).

In Fawcett v, Laurie (v) the directors of a company constituted by a
deed of settlement were restrained, at the suit of a shareholder, from
paying future dividends out of capital ; but in the absence of the other
shareholders the directors were not restrained from paying a dividend
already declared. The earliest reported case with respect to the payment

(7) Sovereign Life Assurance Co., (s) See House of Commons' Standing
1892] 3 Ch. 279, Order, No. 167,

f ('le"unblr these restrictions dt) not (t) Evans v. Coventry (1857), 8 De
} apply in the case of a company incor- G. M. & G, 835

| porated by charter. See Stevens v, Hud- A i

{ son's Bay Company (1909), T, L, R, (1) (1860), 1 Dr, & Sm, 192,
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of dividends out of capital by a company incorporated under the
Companies Act, 1862, is Macdougall v. Jersey Imperial Hotel Co. (),
where, no profits having been earned, a special resolution was passed
sanctioning the payment to the shareholders of 5 per cent. as interest
on the amount paid up on the shares, Wood, V.-C., granted an inter-
locutory injunction restraining the company and the directors from paying
such interest, and said: “On grounds of public policy, and on every
principle, not only of honesty as regards the public generally, but of the
interests of this company itself, I feel bound to prevent this proceeding.
This is not in accordance with the contract entered into with the legis-
lature on behalf of the public, whereby it was determined that the share-
holders should be liable to a certain defined amount, and no more, to
the creditors of the company; and not in accordance with the contract
between the parties, whereby each shareholder was protected against
creditors to the extent of the contributive liability of all the others.”
In Salisbury v. Metropolitan Railway Co.(y), the company, which was
incorporated by a special Act, being possessed of surplus lands bringing
in a net revenue of 28,0007, estimated their annual value at 60,0007, and
by this means an apparent profit was shown available for dividend, and
a dividend paid accordingly ; but the directors were ordered to repay
the dividend, which in fact had not been earned. See also Salisbury v.
Metropolitan Railway Co. (z), and Blowam v. Metropolitan Railway Co. (a),
where the same company was also restrained from paying dividends out
of capital. In Rance's Case (b) a director was ordered to repay a bonus
declared upon his shares in a marine insurance company, he with other
directors having recommended its payment upon an account of receipts
and expenditure in which no allowance was made for risks, and without
having a profit and loss account prepared. In the case of The National
Funds Assurance (o, (c), the company’s articles empowered the directors
to issue “share warrants to bearer” to shareholders who had fully paid
up their shares. Article 122 provided that the directors might, without
the sanction of a general meeting, pay interest at the rate of 5 per cent.
per annum upon the paid-up capital of the company; and Article 123,
that no dividend should be payable except out of the profits arising from
the business of the company. Share warrants bearing interest at 5 per
cent, were issued to shareholders, and altogether 1,3111. 7s. 2d. was paid
for interest upon them, although the company never made any profits.
The payments, or some of them, were sanctioned by the shareholders,
Jessel, M.R., held that Article 122 did not authorize the payment of
interest out of capital, and that the payment was ultra vires. These

(2) (1864), 2 HL. & M. 528, (a) (1868), 17 L. T. 637,

(b) (1870), 6 Ch, 104,
() (1870), 23 L. T, 699, (c) (1878), 10 C. D, 118. See also Re

(¢) (1869), 20 L. T, 72. Sharpe, [1892] 1 Ch, 154,
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decisions were followed in Re Alexandra Palace Co, (d) and Fliteroft's
Case (¢), where directors bad knowingly declared and paid dividends, no
profits having been made, and in Re Oxford Building Society (f) by
Kay, J., where the facts were somewhat peculiar. The articles of
association relating to ts closely » bled those contained in
Table A., scheduled to the Companies Act, 1862, but as to dividends,
the articles prescribed that no dividend should be payable except out of
realized profits. The business of the company isted chiefly in advancing
money to builders upon mortgages repayable by instalments of principal
and interest spread over a number of years, No profit and loss account,
revenue or capital account, was ever kept, and the annual accounts
prepared by the sccretary and adopted by the directors, and presented
to the shareholders, isted of a statement showing the receipts and
expenditure for the past year and an estimate of the company’s assets
and liabilities. The principal asset of the company was arrived at by
calculating upon annuity tables the present value of the instalments
owing by mortgagors, and treating the amount so arrived at as an asset.
The total liabilities, including therein the paid-up capital, were deducted
from the total assets so estimated, and the balance treated as realized
profits.  Upon these balance-sheets dividends were paid for many years,
until ultimately the company became insolvent and was wound up. It
was proved that over 40,0001, in excess of profits had been paid away
in dividends. This decision was followed in the case of The Leeds Estate
Building and Investment Co. v, Shepherd (y), which resembled in many
vespects The Ouxford Building Society's Case. The articles of association
of both companies were very similar, except that under the articles of
the Leeds Company dividends were not to be payable except out of
“ profits,” instead of, as in the Oxford Building Society, realized
profits”  Dividends were declared and paid out of capital. The balance-
sheets on which the dividends were declared were prepared, not by the
directors, but by the company’s manager, and were delusive, in that they
over-estimated the assets of the company, and were framed solely with
the view of showing a profit which did not exist, and contained no profit
and loss account. The auditor never looked at the articles of association,
but accepted the manager’s statements, and certified from time to time
that the accounts submitted to him were true copies of those shown in
the books of the company. In Davison v. Gillies (k), a shareholder
obtained an interlocutory injunction (made perpetual by consent) re-
straining directors from paying a dividend declared on the ordinary
shares, upon the ground that if proper provision had been made for the
maintenance, repairs, and renewals of the tramway there could have

(@) (1882), 21 C. D. 149, 9) (1887), 86 C. D, 757.
() Tvid. 519. S

(f) (1886), 85 C. D, 502, (%) (1879), 16 C. D. 847, n.
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been no profits available to pay such dividend. It has been decided
that the paid-up capital of one class of shares of a company cannot be
applied in payment of dividends upon another class of shares, even
although by the memorandum the capital is divided into “ A" shares
and “B” shares, and by the articles the sums paid on the “ B” shares
are to be invested, and the investments and income thereof used as a
guarantee fund, out of which to make good a preferential dividend upon
the “ A" shaves (i).

The burden of proving that dividends have been paid out of capital
lies upon the plaintiff or applicant, and there have been cases where the
plaintiff or applicant has failed to prove that dividends were so paid (k).
In Re Denham (1), one of the directors escaped because it was not proved
that he was a party to the wrongful payment.

The payment of dividends out of capital is further considered in
Chapter XXIV., and the liability of directors for parting with the property
of the company in carrying out an ultra vires agreement or transaction is
dealt with in Chapter XX VT,

(2) No part of the paid-up capital of a company limited by
shares governed by the Companies Acts can be returned to a
shareholder in purchasing his shares, unless the reduction
of capital thereby effected is sanctioned by the Court (m).

Before the Companies Act, 1862, was passed, there were several cases
which decided that a company could not purchase its own shares from a
director who had agreed with the board of directors to retire upon that
condition (n). After the passing of that Act it was held that, in the
absence of an express power in the memorandum or articles of association
of a company, it could not purchase its own shares (o). In the Dronfield
Nilkstone Coal Co. ( p) it was decided, reversing Jessel, M. R., that where such
a power was contained in the articles, although not in the memorandum,
the company could purchase its shares with the view of carrying into
effect an arrangement considered to be for the benefit of the company ;
but that it could not traffic in its own shares generally. The principle
laid down in this case was reluctantly followed in Re Balgooley Distillery

(i) Guinness v. Land Corporation of
Ircland (1882), 22 C. D, 849,

(k) Stringer's Case (1865), 4 Ch. 475;
Glasgow Bank v. Mackinnon (1882), 9
Rett. 585 ; and Lee v. Neuchatel Asphalte
Co. (1889),41C. D. 1.

(1) (1883), 25 C. D, 752.

(m) British Finance Corp. v. Couper,
[1894] A. C. 899,

(n) Munt's Case (1856), 22 B. 55; Ex

parte Walker (1856), 26 L. J. Ch. 261,
See also Lawes' Case (1852), 1 De G. M.
& G. 401; Hodgkinson v. National Live
Stock Co. (1859), 26 B, 473,

(0) Cross's Case (1869), 88 L. J. Ch.
588; Zuluetas’ Claim (1870), 5 Ch, 444 ;
and in Hope v. International Financial
Society (1876), 4 C, D, 327,

() (1881), 17 C. D. 76.
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Co. (q) ; but was overruled in Trevor v. Whitworth (r), which decided that
a purchase by the company of its own shares is ulfra vires, even althongh
purporting to be authorized by its articles. The cases of Phosphate of
Lime v, Green (8) (which assumes that a purchase of shares can be ratified
by the company) and Taylor v. Pilson Electric Light Co. (1), so far as they
relate to a company's power to purchase its shares, are also overruled by
Trevor v, Whitworth, Even if the memorandum of association purports
to give express power to purchase the company’s own shares, such a
power is void (u). Where directors of a pany have purchased some
of its shares out of accumulated profits, leave will be given to reduce the
capital by writing off’ the shares so purchased (x). An agreement by way
of compromise between the vendors to a company, and the company pro-
viding inter alia that the vendor shall transfer to the company to hold in
trust for its preferred shareholders certain share warrants representing
fully-paid shares in the company is not a purchase by the company of its
own shares or a surrender of shares to the company, and the trust is
valid (y).

(3) No company governed by the Companies Acts can apply any
of its shares or capital money directly or indirectly in pay-
ment of any commission, discount, or allowance, as con-
sideration for subseribing, or agreeing to subseribe, or
procuring or agreeing to procure subscriptions for any of
its shares, whether absolutely or conditionally, except under
sect. 89 of the Companies Act, 1908 (z).

Prior to the 1st January, 1901, the shares of such a company could
not be issued at a discount, nor could a commission upon such issue
be paid by the company (z), After that date the company could pay
such a commission in accordance with the provisions of sect. 8 of the
Companies Act, 1900, and can now pay it under section 89 of the

(9) (1885), 17 L. R. Ir. 239, () Gill v, Arizona Copper Co. (1900),

(r) (1887), 12 A, C. 408, 2 Fraser 848,

19 (1871), 0. B. a8, (2) Almada and Tirito Co. (1688), 38

f4 G, 5.6, D. s, C.D. 415; ling Ince Hall, dc., C

(u) See dictum of Lord Macnaghten g 2 i avecniBng Swne Sk, de, Oo,
in Trevor v. Whitworth (1887), 12 A, C, (1882), 33 C. D. 545, n., and Plaskynaston
430, and the decisions in Raine's Case Tube Co. (1883), ibid. 542. See also

(1887), 4 T. L. R. 802; Mersina and
Adana Construction Co, (1889),5 7. L. R,
080; General Property Co. v. Matheson's
Trustees (1888), 16 Ct. of Sess, Cas. 252
(Se.) (Rettie).

(x) See York Glass Co. (1889), 60 L. T.
7443 Dicido Pier Co., [1891] 2 Ch. 854,
decided under the C. A, 1877, s, 4,

Addlestone Linoleum Co. (1887), 87 C. D,
191; New Chile Co. (1888), 88 C. D, 475
London Celluloid Co. (1888), 39 C. D,
100; Weymouth, de., Packet Co.,[1891] 1
Ch. 66; Ooregum Co. v. Roper, [1802]
A. C.125; Follett's Case (1892),9 T. L. R.
499; Welton v. Saffery, [1897] A. C. 209,
See post, p. 70,
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Act of 1908, But shares cannot even now be issued at a discount («),
The question arises, What is the result of such an issue? In Ince
Hall, de., Company (b), Chitty, J., said: “If it [the contract to
issue shares at a discount] is ultra vires, it must be set aside in toto, the
consequence being that these gentlemen [to whom such shares had been
issued] would be entitled to be relieved of their shaves and receive back
the money paid upon them,” Therefore directors can, before shares issued
at a discount have been registered, rescind the allotment (¢). Even where
a person is registered as the holder of shaves issued at a discount, he does
not merely by such registration become a member of the company, and
while the company is a going concern he is entitled to have his name
removed from the register, unless he be estopped by his conduct from
obtaining such relief. Thus, in Alwada and Tirito Company (d), where
the application was made shortly after the shares were registered, the
applicant’s name was removed from the register, and his deposit on the
shares was ordered to be repaid. In Railway Time Tables Company (¢),
where the application for similar relief was made more than two years
after registration of the applicant as the holder of the shares, it was
refused, upon the ground that the applicant was estopped by her conduct,
in selling some and attempting to sell others of such shares, from denying
that she was a shareholder, and that she therefore held the shares subject
to the liability of paying for them in full. The result would be the same
if a person receives dividends on shaves issued to him at a discount (f).
An order can be obtained for the rectification of the register in which
shares issued at a discount are stated to be fully paid (y). When an
effective resolution has been passed, or an order has been made, for
winding up a company and the registered holder of shares issued at a
discount has acted as a member in respect of them, he is a contributory
in respect of the amount unpaid upon such shares (1), unless he is a boni
fide transferce for value of such shares, without notice of their having
been issued at a discount, and the certificates issued to him in respect
thereof state that they are fully paid (i). He cannot claim any portion
of the surplus assets as against the fully-paid shareholders without first

ting for the di t (k); and a call may be made upon him for

(a) Keatinge v. Daringa Consoli- (9) Ooregum Co. v, Roper, [1892] A. C.
dated Mines, Ltd, (1902), 18 T, L. R, 125

2066; Mosely v. Koffyfontein Mines, [1904]
2 Ch. 108; Buwry v. Famatina Develop-
ment Corporation, [1909] 1 Ch. 754,

(b) (1882), 23 C. D. 545, n.

(¢) Barnett’s Case (1874), 18 Eq. 507.

(d) (1888), 88 C. D, 415,

() (1889), 42 C, D, 98,

(f) Seealso Gregory v. Patchett (1864),
33 B, 595,

(i) Addlestone Linoleum Co. (1887),
87 C. D, 191; London Celluloid Co.
(1888), 39 C. D. 190.

(i) New Chile Gold Mining Co., W. N.,
[1892] 198 ; cf. Hirsche v. Sims, [1894)
A. C. 654, 657.

(k) Ex parte Stephenson (1885), 15
L. R, Ir, 51; Weymouth, dc., Steam
Packet Co., [1891] 1 Ch, 66,
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the amount of such discount in order to adjust the rights of the con-
tributories inter se, as well as for the payment of the company’s debts and
the costs of winding up (/). The fact that such a call can only be made
in a winding-up is no ground for making a winding-up order (m). In the
case of Odessa Tramways v. Mendel (), where, in order to enable the
directors to issue shares at a discount, two contracts were entered into,
one whereby the defendant agreed to subscribe for 2,000 shares, and the
other whereby the directors agreed to pay him 4,000L., ostensibly for
services rendered to the company, which had never been given, it was
held that the defendant was estopped from setting up his own fraud as a
defence to his liability to pay for the shares. In all these cases the
application to the company for shares at a discount and the allotment of
such shares purporting to have a larger sum credited upon them than is
actually paid or satisfied, does not constitute a contract at all, because,
the company being incapable of issuing such shares, there is no agreement,
as the applicant applies for one thing and receives another ; but registra-
tion of the applicant as the holder of such shaves, followed by his acqui
escence in such registration, constitutes the real contract to take such
shares, with all the liabilities attached to them by statute.

Companies incorporated by Act of Parliament, to which the Com-
panies Clauses Act, 1863, s, 21, and Companies Clauses Act, 1869, ss.
G and 7, are applicable, may issue new shares or stock at a discount; and
it has been decided that companies governed by the Companies Clauses
Act, 1845, and the Acts amending the same, may, acting in good faith,
issue at a discount original stock or shares as fully paid and for any
valuable consideration, but the Court left undecided the question whether
shares liable to calls could be issued at a discount (o).

Forfeited shares of companies governed by the Companies Acts can
be re allotted with the amount theretofore paid in respect of the shares
credited as paid thereon ( p).

(4) No part of the eapital of a company limited by shares can
be returned to its shareholders in reduction of capital,
except, as to companies governed by the Companies Acts,
in accordance with the provisions of the Companies Act,
1908, and, as to companies incorporated by special Act,
under such Act or the Companies Clauses Act, 1845,

As to companies governed by the Companies Acts, see Trevor v,
Whitworth (¢).

(1) Welton v. Saffery, [1897] A. C, 209, 3 Ch, 807; Statham v. Brighton Marine
(m) Pioncers, dc., Syndicate, [1893) 1 Palace Co,, [1899] 1 Ch. 199,
Ch. 781, (p) Morrison v. Trustees, dec., Corp.,
d [1898] 79 L. T. 605,
(n) (1877), 8 C, D, 235, (q) (1887), 12 A, C. 400; Moxham v.
(0) Webb v, Shropshire Rys. Co.,[1808]  Grant, [1900] 1 Q. B, 88,
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By the Companies Clauses Act, 1845, sect. 121, any portion of the
capital stock of the company may be returned to the members with the
consent of all the mortgagees and bond creditors of the company, due
notice being given for that purpose at any extraordinary general meeting
to be convened for that object. In Holmes v. Newcastle Abattoir Co. (r),
the plaintiff and nine other persons formed themselves into a limited
company, The paid-up capital consisted of land, which was conveyed
by the ten persons as co-owners to the company. The directors sold
part of it, and divided the proceeds in equal shares among the share-
holders other than the plaintiff, who brought this action against the

pany and his hareholders, and obtained an order against his

co-sharcholders for repayment of their shares to the company (with costs
against all the shareholders pt two, who submitted to pay, and who
. supported him), although some of the shares had since been sold to other
| persons,
[ It is submitted that where a shareholder has, under a power in the
articles, paid money on his shares in advance of calls, he cannot demand
the repayment of such advances from the company (+). Interest can be
paid upon such moneys although no profits have been made by the
company (f) ; and, upon the same principle, subscribers for shares are
often allowed a rebate if they pay for such shares in advance of the time
fixed by the term of allotment, A company having paid-up capital in
excess of its wants may reduce the same by returning such excess to its
| shareholders (1). The steps to be taken before this can be done are
similar to those which have to be taken in the case of companies reducing
their capital by writing off liability upon shares : see post, p. 51. Tt has
been decided that a company t, without the sanction of the Court,
return capital on the footing that it may be called up again («).

7. The doctrine of wltra vires must be applied reasonably,
so that whatever is fairly incidental to or conse-
quential upon the purposes for which the com-
pany has been incorporated ought mnot (unless
expressly prohibited) to be considered as wltra
vires (y).

(r) (1875), 1 C. D, 682. See also Mox-

ham v. Grant, [1900] 1 Q. B, 88,
(s) Cf. Poole's Case (1878), 9 C. D,

(x) Northmoor Spinming Co. (1883),
Palmer's Company Precedents, "dth ed.
465,

822; Lock v. Queensland Land Co.,
(1896] 1 Ch. 407, per Kay, L. J.

(t) Lock v. Queensland Land Co.,[1896]
A. C. 461, approving Dale v. Martin
(1883), 11 L. R. Ir, 871,

(u) C. A. 1908, s, 46.

(y) Att.-Gen.v. Great Eastern Rail, Co.
(1880), 5 A, C. 473. In this case the
company was incorporated by a special
Act; but the same principle applies to
other joint stock companies. See Lord
Watson's judgment, p. 486.
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This principle was approved in a building society case () by Lord
Selborne, who, in effect, said, that in order to apply the principle we
must ascertain first of all what the purpose is, and then whether the act
proposed can be brought in as incidental to that purpose, and a thing
reasonably to be done for effectuating it. TIn Simpson v. Westminster
Palace Hotel Co. (a), it was held that the letting, for the purpose of a
government department, of a large part of the hotel while it was in course
of erection was within the clause of the memorandum of association
authorizing the doing all such things as are incidental or otherwise

lucive to the attai t of the object for which the company was
formed, viz. the business of hotel keepers. So, too, a company may, in
order to have its office in the most eligible place, take a lease of a house,
and let off a large portion of it, although the letting of offices is not part
of the business of the company (). An insurance company may pay
losses which it is not legally liable to pay, but which other insurance com-
panies are accustomed to pay (¢). A manufacturing company incorporated
by special Act of Parliament, and having the powers of management
conferred by the 90th section of the Companies Clauses Act, 1845, may
apply a part of the undivided profits of the company in paying a gratuity
of one week's extra pay to each of the workmen who have worked for the
company for a year with a good character (d); but a company about to
be wound up cannot give gratuities to its officers or servants whose
employment is to be determined by proper notice (¢). A chartered bank,
although not expressly empowered to do so by its deed of settlement, may
grant a pension to the widow of a deceased officer of the bank (f). A
railway company having authority to keep steam vessels for the purposes
of a ferry may use such vessels for sea excursions when not required for
the ferry (). A railway company carrying coals for a coal merchant
may agree to let him have the use of its weighing machines to weigh out
the coals to his customers (h), A limited company formed to work a
patented machine may purchase the patent (/). A mining company may
acquire the surface of land under which minerals are to be found although
the area exceeds sixty-five square miles (k). A colliery company has an
implied power to sell its real estate (1). A joint stock bank having
extensive powers to carry on the business of bankers, and to act in such

(2) Small v. Smith (1884), 10 A, C. (f) Henderson v. Bank of Australasia
119, (1888), 40 C. D, 170.

(a) (1860), 2 D. F, &J. 141; 8 H. L, (g) Forrest v. Manchester, dc., Rail.
Cas. 712, Co. (1860), 30 B, 40.

(b) Ex parte Horsey (1868), b Eq. 561, () L. & N. W. Rail. Co. v. Price

(¢) Taunton v. Royal Insuramce Co. (1883), 11 Q. B, D, 485,
(1864), 2 H. & M. 185, (i) Leifchild's Case (1865), 1 Eq. 231,

(d) Hampson v. Price's Candle Factory (k) Johns v. Balfour (1889), 5 T. L. R.
(1876), 45 L. J. Ch. 487, 380.

(¢) Hutton v. West Cork Rail. Co, (1) Kingsbury Collieries, [1907) 2 Ch.
(18883), 23 C. D, 664, 259,
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wanner as may appear to the bank best calculated to promote its
interests, may guarantee the payment of interest on debentures of another
company, the existence of which is important in the interests of the
bank (m) ; but, semble, a power in the memorandum of association of a
discount company to carry on the business of a bill-broker and scrivener,
and to make advances and to procure loans, does not empower the
company to apply for a large number of shares in a proposed limited joint
stock bank for the purpose of increasing the business of the discount
company (n). Nor does a power to advance money on a second
mortgage authorize a building society, as second mortgagee, to guarantee
the payment of the prior mortgage debt in consideration of the first
mortgagees not proceeding to exercise their power of sale (0); nor does
a power to lend empower a company to guarantee the debts of another
company promoted by the guarantecing company ( p).

Where the memorandum and articles of association are contem-
poraneous documents, ambiguous terms in the memorandum may be
interpreted by clear terms in the articles; so that where, upon the
memorandum alone, it is doubtful whether directors have certain powers,
they can exercise such powers if the articles expressly authorize them
so to do, provided that such articles are not inconsistent with the
memorandum (¢). It is obvious that the articles cannot, even where
the memorandum is obscure, authorize directors to do anything which
the dum itself t authorize, ¢ g. to pay dividends out of
capital, purchase its own shares, ete,

General words in the memorandum of association, and wide powers
given in general words (r), must be construed as being only ancillary to
the primary objects for which a company has been formed (s), and this
is s0 although the memorandum states that the objects specified in each
paragraph of the objects clause shall be in nowise limited or restricted
by reference to or inference from the terms of any other paragraph or
the nume of the company (r).

8. An act, contract, or disposition ultra wires of a
company is incapable of ratification, and therefore

(m) Inre West of England Bank, Ex (r) Stephens v, Mysore Reef Co., [1902]

parte Booker (1880), 14 C. D. 817.

(n) Joint Stock Discount Co. v. Brown
(1866), 3 Eq. 189,

(0) Small v. Smith (1884), 10 A, C. 119,

(p) Queen Anne Mansions Co., [1894]
1 Manson, 460.

(9) Phaniz Bessemer Co. (1875), 44
L. J. Ch. 0683; Pyle Works (1890), 44
C. D. 534, where it was held that diree-
tors could mortgage future calls,

1 Ch. 745, distinguished in Pedlar v.
Road Block Gold Mines, [1905] 2 Ch.
427,

(s) Suburban Hotel Co. (1866), 2 Ch.
787; Ashbury Carriage Co. v. Riche
(1875), L. R.7 H. L. 658; Haven Gold
Mining Co, (1882), 20 C, D, 151 ; German
Date Coffee Co. (1882), ibid. 169; Amal-
gamated Syndicate, Ltd., [1897] 2 Ch,
600 ; Coolgardie Consolidated Gold Mines,
Ltd. (1897), 76 L. T. 269,
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cannot be made valid by the assent with full know-
ledge either of a genmeral meeting or of every
member of the company (?).

But a sale by a company of its undertaking for the purpose of a
reconstruction not made under sect. 192 of the Companies Act, 1908,
although invalid («), may be ratified after the Company goes into
liquidation by a special resolution passed under that section ().

9. A company and its directors will e restrained by
injunction from parting with any of its property
in carrying out a transaction ultra vires of the
company.

The rule has been applied in the following cases, namely : —

Paying dividends out of capital (y). Paying dividends to one class of
shareholders in prejudice of the rights of another class (z). Purchasing
the company’s own shares (a), or the shares of another company when
not authorized (b).

A shareholder seeking an injunction must both allege and prove that
the act is ultra vires (¢). Any registered shareholder suing on behalf of
limself and all other shareholders, or all other shareholders of his class,
may obtain such an injunction (z), provided he is not personally
disqualified from obtaining the relief he seeks (d). Quare whether a
person having a right to be registered as a member can, before registra-
tion, commence such an action (¢). An unsecured creditor cannot
commence such an action, even although the acts complained of, e.g.
payment of dividends out of capital, will diminish the fund available for
the payment of his debt (¢).

() Bagshaw v. Eastern Union Rail. 889; Davison v. Gillies (1879), 16 C. D,

Co. (1850), 2 Mac. & G. 389; FEast
Anglian Rail. Co. v. Eastern Counties
Rail, Co. (1851), 11 C, B. 775; Simpson
v. Westminster Palace Hotel Co. (1860),
8 H. L. Cas. 712; Gregory v. Patchett
(1864), 33 B. 505 ; Ashbury Carriage Co.
v. Riche (1875), L. R, 7 H. L, 653,

(«) Bisgood v, Henderson's Transvaal
Estates, [1908] 1 Ch. 743,

(«) Ez parte Fox (1871), 6 Ch. 176.

(y) Macdougal v. Jersey Hotel Co,
(1864), 2 H. & M. 528; Salisbury v,
Metropolitan Rail. Co. (1870), 22 L, T,

847, n.

(2) Hoole v. Great Western Rail. Co.
(1867), 8 Ch. 262; Dent v. London Tram-
ways Co. (1880), 16 C. D. 344,

(a) Hodgkinson v. National Live Stock
Assurance Co. (1859), 26 B. 478.

(b) Salomons v. Laing (1850), 12 B.
839,

(¢) Mills v. Northern Railway of
Buenos Ayres Co. (1870), & Ch, 621.

(d) Towers v. African Tug Co., [1904])
1 Ch, 558,
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POWERS OF THE COMPANY.
CANADIAN NOTES.

Under seet. 17 of the Ontario Act of 1907 very broad ancillary
powers are conferred on all companies having a share capital.
These clauses render it unnecessary to insert more than a brief
statement of the proposed powers of the company in a petition for
incorporation. A company may, for example, now carry on any
business other than that for which it is incorporated which may
seem to the company eapable of being conveniently carried on in
connection with its business. A joint stock company may even
lend money to or guarantee the contracts of its customers or any
person or company with which the company may enter into partner-
ship or a profit-sharing arrangement. In connection with this
power of lending money regard must be had, however, to the pro-
visions of the Loan Corporation Act.

If it is desired to limit the ancillary powers specified in the Aect
this may be accomplished by inserting a clause asking for such
limitation in the petition for incorporation, and such powers may
then be withheld by the letters patent or supplementary letters
patent.

A company incorporated under the authority of a Provincial
Legislature to earry on business is not inherently incapable of
entering into a valid contract outside of the boundaries of its
provinee of origin relating to properties also outside this limit.
(C. P, R. v, Ottawa Fire Insurance Co., 89 8. C. R. 405; Kerlin
Bros. v. Ontario Pipe Line Co., 11 0. W. R. 797.)

Naamples of Tmplied Powers.

The implication is made having regard to the entive constating
instruments ; so where a company by its act of incorporation was
directed to deposit moneys received from stock subseriptions in a

M.C.L. p2
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pank to be withdrawn by the provisional directors for the purpose
only of the company, it was said that the power of withdrawal
given did not extend to the general purposes of the company, but
only to such purposes as were necessary in the work of organizing
Lhe.c(;mpuu_\', Monarch Life v. Brophy, 9 O. W. R. 151,

1t is not wltra vires of a mining company or its directors to grant
a partnership interest in a mine to an explorer who has made
known his location to the company under an agreement that he
should be compensated for the communication, that being the usual
mode of compensation in such cases. McDonald v. Upper Canada
Mining Co., 15 Gr. 179.

Where by the statute incorporating it, the corporation was
forbidden to buy on eredit, it was held that a vendor of goods could
not recover, as no action could be maintained upon an implied
representation or warranty of authority in law to do an act; and
moreover, the plaintiff must be taken to have known of the statu-
tory inability. Struthers v. MacKenzie, 28 O. R. 381.

In Ritchie v. Vermilion Mining Co., 1 0. W R. 627, a shareholder
gued to restrain the company from parting with all its mining
lands on the principle that it involved a termination of the business,
which was an ultra vires act. The Court took the view that there
was nothing to prevent the business being continued by the pur-
chase of other mines, or mining lands afterwards, and it was for the
company to determine what shall be done afterwards. See also
Hovey v. Whiting, 13 A. R. 7 and 14 8. C. R. 515.

Where a company has power to acquire land it has the implied
power to give a mortgage for and to bind itself by covenant to pay
the purchase money. The powers of a corporation created for
certain specified purposes depends on what those purposes are, and
except so far as it has express powers given to it would have such
powers only as are necessary for the purpose of enabling it in a
reasonable and proper way to discharge the duties or fulfil the
purpose for which it was constituted. Shepperd v. Bonanza Nickel
Co., 25 0. R. 805; Western Assurance Co. v. Taylor, 9 Gr. 471,

Corporations must have a power of compromise as an incident
to their existence. No compromise can have any effect upon the
rights of creditors of the Company antecedent to the deed of com-
promise. Fuches v. Hamilton Tribune, 10 O, R. 497.

In the absence of statutory prohibition, the holding of shares
by one trading corporation in another trading corporation is not
ultra vires, Canada Life Assurance Co, v. Peel Geneval Manu-
facturing Co., 26 Gr. 477.




POWERS OF THE COMPANY. 46e

As to lease by railway company, see Hinckley v. Gildersleere, 19
Gr. 212, and Michigan Central R. W, Co. v. Wealleans, 24 8. C. R.
309; Attorney-General v. Niagara Falls International Bridge Co.,
20 Gir. 34.

A company authorized to borrow may validly give a mortgage.
Hope v. Glass, 23 U. C. R. 86; Biclford v. Grand Junction Railway,
1 8.C. R. €96; Farrell v. Caribou Gold Mining Co., 30 N. 8. R. 199.
And pay a higher rate than the legal rate of interest. MecDougall
v. Montreal Warehousing C'o., 3 L. N. 64.

When acts are spoken of as being ultra vires it is not meant
that they are prohibited, but merely that they are not within the
powers directly or indirectly conferred upon the corporation. It
would accordingly be unjust if a corporation were allowed to avail
itself of the doctrine of ultra vires as against a party seeking to
enforce a contract which has been performed by him and has
resulted in a corresponding benefit to the sharcholders. Clarke
v. Sarnia Strect Railway Co., 42 U, C. R. p. 45; Macdonald v.
Upper Canada Mining Company, 15 Gr. 179.

Franchises and special privileges or powers in the nature of
franchises cannot be delegated. Every capacity of a corporation
which can be styled “special” or a “ privilege " is given to it for
itself for its own purposes, and to be used by itself directly. Any
transfer, direct or indirect, to others is void. Attorney-General v.
Niagara Falls Bridge Co.,20 Gr. 84 ; International M. (', Railway v.
Wealleans, 24 8. C. R. 309; Hinckley v. Gildersleere, 19 G, R. 212,

As to when defendant in a suit by a company may be debarred
from setting up a defence of wltra vires on the part of a company,
see Northern Railway Co. v. Lister, 27 U. C. R. 57. See also
Charlebois v. Delap, 26 8. C. R. 221.

Assent of all Sharcholders.

Where a company acts in a matter which is ultra vires of the
powers contained in its charter, or reasonably incidental thereto,
the unanimous assent of all the sharcholders to the act will not
validate it.  Charlebois v. Delap, 26 8. C. R. 221. See also Adams
v. Banlk of Montreal, 82 8. C. R. 719,
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Ultra Vires Contract: Consent Judgment.

In the case of Charlebois v. Delap (supra) it was held that
judgment obtained on consent on an wltra vires contract had no
greater validity than the contract itself, because the company could
not validly give the consent to treat as valid what was ultra vires.

The Privy Council laid down that it was quite clear that a
company cannot do what is beyond its legal powers by simply going
into Court and consenting to a decree which orders that the thing
ghall be done. Such a judgment cannot be of more validity than
the invalid contract on which it is founded. Great North-West
Central Railiway v. Charlebois (1899), A, C. p. 124

It may be added that the question of wltra vires cannot be made
to depend upon the further question whether a certain contract was
or was not beneficial to the company. Benefit or no benefit has
really no bearing upon the question of wltra vires. The circum-
stance that a contract may require for its full or maximum perform-
ance an increased plant on the part of the eompany is not in
itself sufficient to render the contract wltra vires. It would be
different if such increased plant had been required to carry on a
new or different business from that then being carried on by the
company. National Malleable Castings Co. v. Smith's Falls, 14
0. L. R. 22,

Companies may also so far develop and extend their operations
as to engage in matters not primarily econtemplated by their founders,
provided these matters are incidental to their proper business or
bond fide condueive to their prosperous development. Ryckman v.
Toronto T'ype Foundry Co., 3 0. W. R. 434,

Tllustrations 1{/' Ultra Vires Acts,

Apart from special enabling provisions the following Acts are
ultra vires.

Issuing shares at a discount.  North-West Electric Co.v. Walsh,
29 8. C. R. 33.

Under the Ontario Act a company eannot use any of its funds
for the purchase of shares of another company unless a bye-law has
been passed and ratified by two-thirds of the sharcholders. See
sect. 79,

Similarly, no loan may be made by a company to a shareholder,
and if such a loan is made all dircctors and officers of the
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company making same or assenting shall be jointly and severally
linble.

The giving of a guarantee by a company to answer for the debt
of a person who does work for them, if not within the general or
special powers of the company, may be justified on the ground that
it is incidental to the main purpose and that there was a potential
necessity for entering into the guarantee, and that, therefore, there
is a reasonable implication or power to do it. Williams v. Crawford
Tug Co,, 11 0. W, R. 321. See also le Central Bank, 80 C. L. T.

275.

Bye-Loes.,

A bye-law is a rule or law adopted by a corporation or associa-
tion for the regulation of its own actions or concerns, and the rights
and duties of its own members among themselves. A bye-law may
be in the same form as a resolution, and require the same solemni-
ties to pass it, but a resolution is not necessarily a bye-law. See
Mackenzie vo Maple Mountain Mining Co., 20 0. L. R. 615,

To be valid, a bye-law must operate generally; but a resolution
is adopted ordinarily to reach special and individual cases. I
Manes Tailoring Co. v, Wilson, 14 0. L. . 96.

It is a general common law principle that a bye-law must not
be unreasonable or work unequally towards members of any one
class of shareholders affected by it. And so where a hye-law had
the effect of diseriminating as to terms of payment between certain
individuals and the other shareholders of the company, it was held
to be invalid upon its face. The North-West Electrie Co, v, Walsh,
29 8. C. R. 83.

As to the right to repeal bye-laws to the prejudice of parties
who obtain vested rights under them, see Wright v. Incorporated
Synod of the Diocese of Huron, 29 Gr. 348; 9 A. R. 411; 11
S. C. R. 95.

In the absence of any provisions to the contrary in the Aet of
letters patent, the right to make bye-laws for the management of
the company is no doubt vested in the whole body of shareholders ;
but it is competent for the power creating the corporation to vest
the power in a select body, as is done in the Ontario Companies
Act and similar Acts, which provide that the directors may pass
bye-laws for certain purposes specified in the Aet. The term of
office of the directors is a matter to be dealt with by bye-law to be

M.C.L. n 3
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passed by them, and where the directors of a company passed u
bye-law fixing their term of office ut one year, and this bye-law had
been confirmed at the annual meeting of ghareholders, it was held
that the shareholders were bound by the bye-law, and could not
themselves pass another to alter it. They must wait until the next
annual meeting, and put in a new set of directors, who would pass
a new bye-law. Stephenson v. Volkes, 27 0. R. 691.

Note that the shareholders’ bye-law was passed during the
directors’ year of office, and provided that the directors’ appoint-
ment should be terminable by resolution. See generally Temple v.
Toronto Stock Exchange, 8 0. R. 705; Clarkson v. Toronto Stock
Eurchange, 18 0. R. 213,

The presumption that a corporation’s shareholders can pass
Dye-laws necessary for the management of its affairs arises only in
the absence of an express power. 'The clauses in the Ontario Com-
panies Act empowering the directors to pass bye-laws in respect to
certain matters withhold from the shareholders the power to pass
bye-laws in respeet to such matters. Kelly v. Elcctrical Construc-
tion Co,, 10 0. W, R. 704,

Were the rule otherwise, there might be in existence at the same
time two inconsistent bye-laws, one passed by the directors and
the other by the shareholders. Ibid. See also Beadry v. Iead,
10 0. W. R. 622.
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CHAPTER 1V,

CAPITAL,

Tue capital of a company limited by shares, or limited by guarantee
and having a capital divided into shares, governed by the Companies
Acts must be divided into shares of a certain fixed amount (a).
Capital may be either nominal, issued, or paid up. The nominal
capital is the total amount authorized by the special Act, charter,
deed of settlement, or memorandum of association. The issued
capital is the total amount issued, and the paid-up capital is that
part of the issued capital which is paid up or duly credited as
paid up.

A limited company governed by the Companies Clauses Acts
may, unless its special Act otherwise provides, convert all or any of
its fully paid-up capital into stock (1), or reduce its capital by
returning a part of it to its members, with the consent, duly given,
of all the mortgagees and bond creditors of the company (c), and
may divide its ordinary stock into preferred and deferred ordinary
stock (d). It is submitted that, unless empowered by its special
Act or Acts, such a company cannot reduce its issued capital, except
as before mentioned, or subdivide or consolidate its shares, A limited
company governed by the Companies Acts can increase (¢) or reduce
its capital (f), consolidate or subdivide its shares (), re-organize its
capital by the consolidation of shares of different classes, or by
the division of its shares into shares of different classes (9), and,
as to its fully paid-up capital, convert it into stock (k), or issue
share warrants in respect thereof (i), and re-convert stock into
shares (h).

(@) C. A, 1908, ss. 3 and 4. (f) Ibid, ss. 4656,
() Companies Clauses Act, 1845, s, 61, ) Ibid. 5
(c) Tvid. . 121. e e
(d) See post, p. bi. (k) Toid. s. 41.

() C. A. 1908, 5, 41, (i) Toid. 5. 97.
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Tucrease of Capital.
1. An increase of the nominal capital of a company
incorporated hy a special Act of Parliament can
only be authorized by another special Act,

Where an increase of capital has been authorized by a special Act
which incorporates the provisions of Part IL of the Companies Clauses
Act, 1863, the creation and issue of the additional capital require the
sanction of the company by a majority of threefifths, or the majority
prescribed by the special Act, at a special meeting duly convened for
that purpose ; but no preference assigned to any shares or stock to be
issued can affect any guarantee or any preferential dividend wpon
existing shares or stock ; and, unless the company otherwise determines,
new capital must first be offered to the members of the company if the
ordinary shares or stock are at a premium,

2, A company limited by shares or by guarantee if
registered after the 31st December, 1900 and
having a share capital governed by the Companies
Acts can, if so authorized by its articles of associ-
ation, increase its capital (/).

When the articles of association give power to a company to increase
its capital, then, unless the articles otherwise provide, the company may,
by an ordinary resolution passed at an extraordinary general meeting,
increase its capital (j). If the articles do not empower the company
to increase its capital, they must be altered by special resolution
so as to confer upon the company such a power; and though the
resolution for the increase of capital cannot be passed until the regu-
lations of the company have been so altered (k), still it is not necessary
to have the articles altered by a special resolution, and then have
the new capital authorized at a meeting of the company held after
the confirmatory meeting necessary to pass the special resolution ; but
it is suflicient if the new capital is created at such confirmatory meet-
ing after the special resolution is passed (/). Where by the articles
as amended a speeial resolution is required to sanction an increase of
capital, the articles cannot be altered and the issue authorized by special
resolutions passed contemporaneously ; but at least three meetings of the
company are necessary (m). When the issue of any part of the new
capital requires the consent of the company in general meeting, such

(J) C. A, 1908, s, 41 (1a). (m) Cf, Imperial Hydropathic Hotel Co.
(k) Patent Invert Sugar Co. (1885), 81 v, Hampson (1882), 23 C. D. 1; and
C. D, 166, Patent Invert Sugar Co, (1885), 81 C, D.

(1) Campbell's Case (1873), 9Ch, 1. 166,

b
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consent should be obtained. If the articles so provide, the new capital
should, in the first instance, be offered for subseription, pro ratd, to
existing members ; and, unless a member accepts the offer within the
preseribed time, he loses his right to an allotment (n).

Notice of increase of registered capital must be given to the registrar
within fifteen days after the passing of the resolution increasing the
capital (o).

LReduction of Capital,

3. The paid-up capital of a company incorporated by a
special Act, to which the Companies Clauses Acts
are applicable, may be reduced by returning any
portion of it to its members, with the consent duly
given of all its mortgagees and bond creditors, and
its nominal capital may be reduced by cancelling
unissued new capital.

These powers are respectively given by the Companies Clauses Act,

1845, s, 121 (unless excluded by the special Act), and the Companies
Clauses Act, 1863, s. 16 (if expressly incorporated with and by the

special Act),

4. Subject to confirmation by the Court, a company
governed by the Companies Acts, whether limited
by shares, or limited by guarantee and having a
share capital, if registered after the 31st December,
1900 (p), if so authorized by its articles, may, by
special resolution, reduce its share capital in any

way (9).

The Courts having jurisdiction are the Courts having jurisdiction in
winding up (s). The Court may, in its discretion, upon the petition of
the company, without prejudice to the generality of the above-mentioned

(n) Pearson v, London and Croydon
Rail, Co, (1845), 14 Sim. 541, See Table
A, Art. 27, in the First Schedule to the
C. A.1862. In that article bers "'

to companies limited by guarantee and
registered on or after January 1st, 1901,
(9) C. A, 1908, 5. 46, A reduction of

1 capital effected by 1i

include a deceased member whose name
is on the register: James v. Buena Ven-
tura Syndicate, [1896] 1 Ch. 456. CL
Art. 42 of Table A. in Schedule 1 to the
C. A, 1908,
(0) C. A. 1908, 5. 44. As to penalty on
efault, see post, p. 402.
) C. A, 1908, 5,56, This only applies
M.C.L,

shares which at the date of the passing
of the special resolution have not been
taken or agreed to be taken by any
person, does not require the confirmation
of the Court, provided the articles autho-
rize it. Ibid. s. 41,

(v) Tid, ss. 285 and 131 See post,
p. 430

E
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vule, confirm the reduction of (1) paid-up capital by cancelling capital
which is lost or unrepresented by available assets (1), or by returning to
shareholders capital in excess of the wants of the company (u) ; (2) capi-
tal issued but not paid up, by extinguishing or reducing the liability upon
the shares not fully paid up; and (3) unissued capital by cancelling any
part thereof or by reducing the nominal amount of the shares. In each
of the above-mentioned cases capital can only be reduced if the company,
under its articles, has power to so reduce capital ; but the company can,
by a special resolution, alter its articles so as to acquire this power.
Even where in a winding-up all shares rank equally in repayment of
capital, a reduction of paid-up capital need not be made pro ratd on each
class of the shares of the company if the shareholders prejudicially
affected by any other mode of reduction agree thereto(v). Where pre-
ference shares have no priority in repayment of capital, preference and
ordinary shares may be reduced by the same percentage on each share ().
In the same case Cotton, I.J., was of opinion that by the terms of issue
of any class of shares it could be provided that upon any reduction of
capital such shares should not be reduced, North, J,, held, in Quebrada
Rail. Co. (x), that one class only of paid-up capital could be reduced
although the other class had no priority in repayment of capital; but
Kay, J. (y), refused to sanction a similar resolution. In such a case, how-
ever, where the holders of the reduced or the extinguished shares are to
receive out of the funds of the company a just equivalent, the reduction
will be sanctioned (z). Primd facic where there has been a loss of capital
and there are different classes of shares, the loss should, on a reduction of
capital, be borne by that class of shares which, according to the constitution
of the company, is the proper class to bear it. Thus, if there are first and
second preference and ordinary shares, the first preference having priority
as to capital, the loss, if equal to the amount of the other shares, should
be met by extinguishing such other shares (). Where, however, there

(/) The loss of capital need not be
proved when the interests of creditors
are not concerned: Poovle v. National
Bank of China, [1907] A, C.229 overrul
ing dicta in Barrow Hamatite Steel Co.,
[1900] 17 T. L. R. 569 ; and Abstainer's,
de., Insurance Co., [1891] 2 Ch, 124, and
the decision in Anglo-French Exploration
Co., [1902) 2 Ch. 845, As to the present
practice, see Louisian, d¢., Mortgage Co.,
[1909] W. N, 170,

(«) As to procedure, see Lees Brook
Spinning Co., [1906] 2 Ch. 894, dissenting
from Calgary Land Co., [1906) 1 Ch,
141,

(v) Gatling Gun Co. (1890), 43 Ch, D,
023,

(w) Bannatyne v. Direct Spanish Tele-
graph Co. (1886), 84 C. D. 287, 807;
Barrow Hamatite Steel Co. (1888), 89
C. D, 582, where the preference share-
holders had no votes,

(x) (1889), 40 C. D, 563.

(4) Union Plate Glass Co. (1880), 42
C. D. 513,

(2) British and American, &c., Corp, v.
Couper, [1804] A, C. 899; Denver Hotel
Co., [1898) 1 Ch. 495; Pinkney & Sons'
8.8. Co., [1892) 8 Ch. 125; Newberry-
Vautin Patents, dc., Co., Ibid, 127, n.

(a) American Pastoral Co. (1890), 62
L. T. 625; Floating Dock, de., Co., Ltd.,
[1895] 1 Ch. 691 ; London and New York
Investment Co., [1895] 2 Ch. 860,

i
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are different classes of shares, and by the articles power is given to bind
the minority by a resolution passed at separate meetings of the members
of each class, part of the loss may be thrown upon preference shareholders,
although they have priority in repayment of capital and the ordinary
share capital is sufficient to bear the whole loss, provided the special reso-
lution making the reduction is duly sanctioned by resolutions passed at
separate meetings duly convened of the classes of preference share-
holders (b). But the Court has jurisdiction to sanction any reduction
which is not unjust or inequitable to shareholders(c). Thus the Court
may confirm a reduction throwing a part of the loss on shares having
priority in repayment of capital (d), or where the articles provide that in
a winding-up losses of capital are to be borne in proportion to the capital
paid up, a reduction may be sanctioned, although it is not made in pro-
portion to the capital then paid up (¢). It is submitted that a company
cannot contract itself altogether out of the power given by the Acts to
reduce its capital (/). Where there are issued and unissued shares, the
former alone may be reduced, A surrender by a company of some of the
shares held by it in another company, with a view to improve the value
of the remainder, does not require to be sanctioned as a reduction of
capital (g). The Court will not allow the Act to be used as a substitute
for winding-up (%), or confirm a reduction which is contingent upon the
company issuing shares as fully paid up without any valuable considera-
tion (/). Where a reserve fund has been formed out of profits, a reduc-
tion of capital, leaving a part of the reserve fund subsisting, may be
sanctioned (k). The procedure prescribed by statute () for the reduction
of capital, other than by cancelling unissued shares, or returning to share-
holders accumulated profits, is as follows :—
(1) The alteration of the articles by special resolution so as to
authorize the company to reduce its capital, if not authorized
already (m).
(2) The passing of a special resolution to reduce the capital.
(3) The adding of the words “and reduced” to its name from the

(b) National Dwellings Society, [1898)
T8 L. T. 144,

(¢) British and American, &c., Corp, v,
Couper, supra.

(d) Balmenach, d&c., Distillery (1907),
8 Fraser 1185,

(¢) Credit Assurance Corp., [1902] 2
Ch. 601,

(f) Barrow Hamatite Steel Co., supra.
Cf. Walker v. London Tramways Co.
(1879), 12 C. D, 705,

(9) Thomson v. Trustees, &e., Corp.
(1895), 2 Ch. 454.

() Wallascy Brick and Land Co,

‘b B,

[1894] 63 L. J. Ch. 415,

(1) Development Co., [1902] 1 Ch. 547,

(k) Hoar & Co., [1904] 2 Ch, 208;
Poole v. National Bank of China, [1907)
A. C. 229,

(1) C. A. 1908, ss. 46-56: Companies
(Reduction of Capital) Rules, W, N, 15,
May, 1909,

(m) West India, dec., Co. (1868), 9 Ch,
11, n.; Patent Invert Sugar Co, (1885),
81 C. D. 166; Jokn Crossley & Soms,
W. N. (1892), 55. A power given by the
memorandum alone is not sufficient :
Dexine Patent, dc., Co.,[1908) 88 L, T. 791,
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passing of the special resolution until such date as the Court
. shall fix (n).

(4) An order of the Court confirming the reduction.

(5) Registration by the registrar of such order, and of a minute,
:‘q-prm'od by the Court, showing, as altered by the order, the
amount of capital, the number of shares, the amount of cach
share, and the amount deemed to have been paid up on each
share (o).

In order to protect the rights of the creditors of the company, the
Court, before making an order upon the petition praying for the sanction
of the Court, requires, in every case where the proposed reduction involves
either diminution of liability in respect of unpaid share capital or pay-
ment to ar

¢ shareholders of any paid-up share capital, and in every other
case if the Court so directs, that a list of the creditors of the company
entitled to object to the reduction at a date fixed by the Court be settled,
and notice given to each creditor of the proposed reduction(p). The
consent of every ereditor whose name is entered on such list to the pro |
posed reduction must be obtained, or his debt or claim must have been
discharged or determined or secured to the satisfaction of the Court (4),
and a lessor is entitled to have a sum impounded to answer future rent (1)
The amount of the debt or claim may be fixed by the Court after the
like inquiry and adjudication as if the company were being wound up by
the Court (). Any creditor of the company is entitled to object who, at
the date fixed by the Court, is entitled to any debt or claim which, if
that date were the commencement of the winding-up of the company,
would be admissible in proof ¢

inst the company (f). The consent of a ‘
creditor not entered on the list (1), or of any person who becomes a

(n) Except where the reduction of the in the minute (C. A, 1908, s, 51 (4), La
capital of the company does not involve  Dress Assn, v. Pulbrook, [1900] 2 Q. B
either the diminution of any liability in  876), and the liability of members cannot
respect of unpaid capital, or the payment  exceed the difference between the amount

to any shareholder of any paid-up capi paid or (as the case may be) the reduced
tal, in which case it is not necessary to  amount deen
add the words * and reduced " before the 8! amount of the share a
presentation of the petition to the Court  fixed by the minute (C, A, 1908, s, 53)

d to have been paid on hi

arcs and t

for confirmation of the reduction, and the (p) C. A, 1900, s, 49.

Court may dispense with their use alto- (q) Tbid. ss, 49 and 50, A creditor

gether (C, A. 1908, s, 48). E.g. where a  who neither assents nor dissents is not
| company carries on any business abroad to be deemed a creditor who consoent

Sumatra Tob , dc., Co,, W. N, [1898] Patent Ventilating Co. (1879), 12 C, D
80; Laurence Bullen, Ltd., 1001]) W. N, 254, dissenting from Credit Foncicr of
f 158. One month from the date of the  England (1871), 11 ¥ q. 356,

order sanctioning the reduction is the (r) Telegraph Construction Co. (1870),
date usually fixed by the Court, 10 Eq. 354

(0) The certificate of the registrar of (s) C. A. 1008, s. 49.
the registration of the order and minute () Tbid. See post, p. 480, as to what

15 conclusive evidence that the capital  debts or claims are admissible in proof
bas been duly reduced, and is as stated (1) Credit Foncier of England, supra
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creditor of the company after the date fixed by the Court, is not neces-
sary. The Court has no power, except as aforesaid, to dispense with a
list of creditors although evidence is adduced to prove that there are no
creditors (¢). Directors, managers, and officers of the company are liable
to be punished as misdemeanants if they wilfully conceal the name of any
creditor or misrepresent the amount or nature of his debt or claim, or aid,
abet, or are privy to any such concealment or misrepresentation (y); and
the rights of creditors not entered on the list by reason of their ignorance
of the proceedings, or their nature or effect, are safeguarded (z). The
reduction of capital by writing off shares purchased by the company
out of accumulated profits has been sanctioned (a). The Court will not
sanction a reduction of capital by the amount representing preliminary
expenses (b) or the discount at which shares have been issued (¢). In the
case of the Plaskynaston Co,(d), such a reduction was sanctioned, upon
the mistaken assumption that new capital could be issued at a discount if
a contract were filed. The Court may, as a condition of giving its sanc-
tion to the reduction, require the company to alter the voting power of
the shares (¢). Where any of the shares to be reduced were issued prior
to the 1st January, 1901, and have not been paid for in cash, proof is
required that the Companies Act, 1867, s, 25, has been complied with (/).
A reduction of capital by returning capital to shareholders may be sanc-
tioned although it is to be borrowed from them by the company (g). The
Court has power to sanction a reduction of capital by returning paid-up
capital to members upon the footing that the whole or any part of it may
be called up again ().

The Companies Act, 1908, s, 40, purports to give any company
governed by the Companies Acts the power of reducing its paid-up
capital by returning to the shareholders accumulated undivided profits
available for dividend, the amount unpaid on the issued capital being
thereby increased by a similar amount. The writer is unable to discover
how sums of money can be returned to shareholders which have never
been paid to the company by its members, or how the paid-up capital
can be reduced by distributing among shareholders profits available for
dividend. The only effect of exercising the powers conferred by this
section is to increase the liability of the shareholders by the amount paid

(r) Lamson Store Service Co., [1895)
2 Ch. 726.

() C. A. 1908, 5. 54.

(2) Ibid, s, 53.

(a) York Glass Co., W. N. (1889), 79;
Dicidio Pier Co,, [1891) 2 Ch. 854.

(b) Abstainers, dc., Insurance Co.,
[1891] 2 Ch, 124,

(c) New Chile Gold Mining Co. (1888),
398 C. D, 475,

(d) (1888), 23 C. D, 542,

(¢) Pinkney & Sons' Steamship Co.,
[1892]) 8 Ch. 125; Newberry-Vautin, dc.,
Co., [1892) 8 Ch, 137, n. Cf. Re Colmer,
[1897] 1 Ch. 524.

(f) Ommium Investment Co., [1895)
2 Ch, 127,

(9) Nixon's Navigation Co., [1897] 1
Ch. 872,

(k) Fore Street Warchouse (1888), 59
L. T. 214; Re Watson, Walker and
Quickfall, W. N. (1898), 69,
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to them out of accumulated profits, which could be distributed without
resorting to the section. As between tenant for life and remaindermen,
the sums so returned are income (i).

A company may be required by the Court to publish both the reasons
and causes of the reduction (k).

Conversion of Shares into Stock.

5. A company governed by the Companies Clauses Act,
1845, may, unless its special Act otherwise provides,
convert its fully paid shares into stock with the
consent of three-fifths of the votes of its share-
holders present in person or by proxy at any general
meeting of the company duly convened for that
l‘ln'l").\'(‘.

The power iven by the Companies Clauses Act, 1845, s, 61, and
the effect of conversion is regulated by sects. 62 to 64 of that Act, under

which, virtually, a stockholder has the same rights as to transfers, voting,

dividends, and otherwise, as a holder of fully paid shares of equal amount
in the capital of the company. The only difference is, that while a
shareholder cannot transfer a part of the amount represented by a share,
a stockholder may transfer stock of any nominal value, subject to any
regulations in the special Act prescribing the minimum amount transfer-
able or preventing fractions of a £ from being transferred (7).

6. A company limited by shares governed by the Com-
panies Acts may, if so authorized by its articles,
convert all or any of its fully paid shares into stock,
and reconvert such stock into paid-up shares of any
denomination (in).

If it is desired to convert shares into stock, or to reconvert stock
into shares, and the articles contain no power to do so, they must be
altered by special resolution so as to confer that power upon the company.

(i) Re Piercy, (1907] 1 Ch, 289, and deferred stock, and to issue the same,
(k) C. A. 1908, s, 5. but only at the request of a holder of
(!) Morrice v. Aylmer (1875), L. R. 7  paid-up ordinary stock, and in substitu-
H. L. 717. The Regulation of Railways tion therefor in equal moieties of pre-

Act, 1868, s, 13, empowers a company, in
any year immediately succeeding a year
in which it has paid a dividend of not
less than 3 per cent. per annum, to
divide its ordinary stock into preferred

ferred and deferred stock, the former as
against the latter being entitled to a
non-cumulative preferential dividend of
6 per cent. per annum,

(m) C. A, 1908, s, 41,
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Unless otherwise provided by the articles, an ordinary resolution passed
at a duly convened meeting of the company is sufficient to sanction the
conversion or reconversion. The effect of conversion is regulated by the
articles of association; but, as a rule, the stockholders have rights
similar to those before mentioned in the case of stockholders of a
company governed by the Companies Clauses Act, 1845,

Notice of any conversion or reconversion must be given to the
Registrar of Joint Stock Companies, specifying the shares converted or
the stock reconverted, and thereafter all the provisions of the Companies
Act, 1908, applicable to shares only cease as to the converted shares,
and the register of members, and the list of members to be forwarded
to the registrar, must show the amount of stock held by each member (n).

Consolidation and Subdivision of Shares,

7. The shares of a company incorporated by a special
Act, if such Act fixes the number and amount of
such shares, cannot be consolidated or subdivided
unless the Act expressly authorizes such consolida-
tion or subdivision,

Consolidation of shares is the dividing of the nominal -capital
represented thereby into shares less in number and greater in amount
than the shares consolidated. Subdivision of shares is the dividing of
the nominal capital represented thereby into shares more in number and
less in amount than the shares subdivided.

Where the special Act does not divide the capital of the company
into shares of a specified number and amount, the company may from
time to time consolidate or subdivide its shares (o).

8. A company limited by shares governed by the Com-

panies Acts may, if so authorized by its articles,
consolidate or subdivide all or any of its shares (p).

Capital is divided by consolidation into shares of a larger amount,
and by subdivision into shares of a smaller amount, than the existing
shares,

Notice of consolidation must be given to the joint stock companies
registrar specifying the shares consolidated (¢). Unless otherwise

(n) Sects, 42 and 43. As to penalty (0) Ambergate Co, v. Mitchell (1849), 6
for default in sending the informa- Ry, Cas, 285,
tion to the registrar, see s 44, post, (») C. A. 1908, s, 41,
p. 402, (q) Tvid. s. 42,

=

RS SRR E

h
-




56 CAPITAL.
provided by the articles authorizing consolidation, an ordinary resolution
passed by the company in general meeting can sanction consolidation.
The subdivision of shares requires the sanction of a special resolution of
the company ; and therefore, if the articles do not authorize subdivision,
it will require at least three meetings to alter the articles and pass the
special resolution sanctioning subdivision (r), In any subdivision of
shares, the proportion between the amount paid and the amount, if any,
unpaid on each reduced share shall be the same as it was in the case of
the share from which the reduced share was derived (s). Every copy
of the memorandum of association issued after consolidation or sub-

division must show the number and amount of shares resulting
therefrom (7).

9. A company limited by shares may, by special resolu-
tion confirmed by an order of the Court, consolidate
its shares of different classes or divide its shares into
different classes of shares (u).

No preference or special privilege attached to any class of shares can
be interfered with except by a resolution passed by a majority of share-
holders of that class representing three-fourths of the capital of that
class, and confirmed in the same manner as a special resolution.
resolution so passed binds all shareholders of such class. An office copy
of the order must be filed with the registrar within seven days after it
is made, or within such further time as the Court shall allow, and the
resolution only takes effect upon the filing (v).

Every

Share Warrants,

10. A company incorporated by a special Act cannot,
unless its special Act empowers it, issue share
warrants.

11. A company limited by shares governed by the Com-
panies Acts may, if so authorized by its articles,
and subject to the provisions of such articles, issuc
share warrants representing fully paid shares or
stock, and provide, by coupons or otherwise, for the
payment of dividends thereon ().

(r) Bee ante, p. 48,

(s) ©. A, 1908, s, 41,

(f) Tbid. As to penalty upon default,
see post, p. 402,

(1) C. A, 1908, . 45,

(x) Ibid. s. 87,

g
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A share warrant is a certificate, under the seal of the company,
stating that the bearer thereof is entitled to fully paid-up shares of the
company of the specified number and amount, or to the specified amount
of the stock of the company (y). On the issue of the warrant the name
of the member must be struck off the register in respect of the shares
or stock specified in the warrant, and an entry made specifying the
number of such shares or the amount of the stock and the date of the
issue of the warrant (z). The bearer of a share warrant, subject to
regulations as to his voting, is generally recognized by the articles of
association as a member of the company to the full extent.

A share warrant is transferable by delivery («). To avoid a loss to
the revenue by reason of the transfer thus requiring no stamp, every
share warrant must be stamped to an amount equal to three times the
amount of the ad valorem duty chargeable upon the transfer on sale at
par of a paid-up share of the same nominal amount as the shares or
stock specified in the warrant (b). If a share warrant is issued not duly
stamped, the company issuing the same, and the managing director,
secretary, or other principal officer thereof at the time of issue, are liable
to a penalty of 50/, (¢). The duty payable upon share warrants may be
compounded for under the Stamp Act, 1891, s. 115, by a payment by the
company ; and articles of association generally provide that, in case of a
composition, the person to whom a share warrant is issued shall pay a
certain sum to the company by way of compensation in respect of the
shares specified in the warrant. A share warrant is a negotiable instru-
ment, so that if it is stolen a bond fide holder, without notice of the theft,
can enforce against the company the payment of coupons due in respect
of the warrant ().

(y) Ibid, sub-seects, (1) and (2). (c) Stamp Act, 1891, s, 107,
(2) Ibid. sub-sect. (5). o "
(a) Ibid. sub-sect. (2). (d) Webh Hale & Co. v. Alexandria

(b) Stamp Act, 1891, s. 1, Sched. 1. Water Co. (1005), 93 L. T. 839,
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CHAPTER V.
PROMOTERS.

Sone Acts of Parliament define the word * promoter” as used in
such Aets (@), Apart, however, from any meaning so given, it is
clear that a person who as prineipal, either alone or together with
other persons, procures the formation or flotation (%) of a company
is a promoter of that company.

This meaning practically agrees with the definition of *promoter ” as
used in the Joint Stock Companies Act, 1844, namely, *“ Every person
acting by whatever name in the forming and establishing of a company
at any period prior to the company obtaining complete registration under
that Act,” that is, before incorporation.

The word ** promoter,” for the purposes of sect. 84 of the Companies
Act, 1908, means “a promoter who was a party to the preparation of the
prospectus, or of the portion thereof containing the untrue statement (¢),
but does not include any person by reason of his acting in a pro-
fessional capacity for persons engaged in procuring the formation of
the company”(d), Tt is submitted that the word “promoter” as
used in the Act of 1908, sect. 81, sub-s. (1) (j), includes every
kind of promoter. As judges refuse to give an exhaustive definition of
fraud, because no definition can embrace all the forms it may assume, so
they decline to state what are the only acts which make a man a promoter.
The question whether or not a person is a promoter is a question of fact,
and, as such, it must in jury cases be left to the jury to decide(e). But
although not bound to define the word, eminent judges have given defini-
tions which, while they are not intended to be exhaustive, are of con-
siderable assistance in determining what are the classes of acts which

(a) The Preliminary Inquiries Act,
1851, 8.7; Railways Construction Facili-
ties Act, 1864; Private Bills Costs Act,
1865, s. 9; Tramways Act, 1870; C. A,
1908, 5. 84 (5).

(b) As to what constitutes flotation,
see Torva Exploring Syndicate v. Kelly,
[1900] A. C. 612; and Giford v, Wil-

loughby's Mashonaland, d&c., Co., 16
T. L. R. 24.

(¢) As to the meaning of prospectus,
see post, p. 115,

() Sub-sect. 5,

(¢) Twycross v. Grant (1877),2 C.P.D.
476; Emma Mining Co, v, Lewis (1879),
4 C. P. D. 896,

-——————
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constitute a person a promoter of a company, The following are examples
of such definitions : —

“ A promoter is one who undertakes to form a company with reference
to a given project, and to set it going, and who takes the necessary steps
to accomplish that purpose” (/). * 1Tt is a short and convenient way of
designating those who set in motion the machinery by which the [Com-
panies] Act enables them to create an incorporated company ™ (g). “The
term ‘ promoter ' is a term not of law but of business, usefully summing
up in a single word a number of business operations, familiar to the
commercial world, by which a company is generally brought into
existence " (h). “The word ‘ promoters’ . . . has no very definite mean-
ing, As used in connection with companies, the term ¢ promoter’ involves
the idea of exertion for the purpose of getting up and starting a company

of what is ealled floating it—and also the idea of some duty towards
the company imposed by or arising from the position which the so-called
promoter assumes towards it. . . . A person not a director may be a
promoter of a company which is already incorporated, but the capital of
which has not been taken up, and which is not yet in a position to
perform the obligations imposed upon it by its ereators”(i). Vice-
Chancellor Bacon considered this to be the most satisfactory of all the
varying definitions he had been able to find (k). But with all these
definitions before them, the Court of Appeal in 1886 (1) said * the word
‘promoter’ is ambiguous, and it is necessary to ascertain in each case
what the so-called promoter really did before his legal liabilities can be
aceurately ascertained.”

It is obvious that a person who as principal procures or aids in pro-
curing the incorporation of a company is a promoter thereof (m). In
order to discover what other classes of acts done by a person make him
a promoter, it is useful to set out the facts of the cases in which the
Court has decided that a person was or was not a promoter. In the
following cases the persons who are denoted by capital letters were held
to be promoters, A person being desirous of selling property agreed
with A, B,, C,, and D), that they should form a company, and that he
should sell the property for a certain sum; but that in the conveyance
by him to the company a larger sum should appear as the consideration
to be paid by the company, and the difference be divided between A., B.,

(/) Per Cockburn, C. J., Twycross v. (k) Great Wheal Polgooth (1883), 32
Grant, supra, 541, W. R. 107, 109,

(9) Per Lord Blackburn, Erlanger v. . o
New Sombrero Phosphate Co. (1878), 8 () Zydway Oo, v, Bird (1966), 88 C. D,

A. C. 1208, .
(k) Per Bowen, J., Whaley Bridge Co. (m) Hercford and South Wales Waggon
v. Gireen (1879), 5 Q. B. D. 109, 111, Co. (1876), 2 C. D. 621; Madrid Bank

(i) Emma Silver Mining Co. v. Lewis  (1866),2 Eq. 216 ; Atwool v. Merryweather
(1879), 4 C. P, D, 896, 407. (1868), 87 L. J. Ch. 85.
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C, and D.; and such agreement was performed (). K. joined with
other persons in agreeing to purchase a mine, with the view of selling
it to a company, which they then intended to form, and subsequently
formed (o). A. having two parcels and B. one parcel of land supposed
to contain oil springs, agreed with C.,, that if he succeeded in forming a
company for the purpose of working the oil springs, and procuring such
company to pay 13,750 for the land, he should be paid $3,750 out of
the purchase-money for his services, B. accordingly, assuming the cha-
racter of owner, gave C. a conditional promise to sell all the land to him
for $13,750. A. wrote a letter recommending the purchase, but not
disclosing his interest thercin ; which letter he intended should be shown
to the persons about to form the company, with the object of inducing
them to form the company and complete the purchase. The letter was
shown to such persons, and the company was formed and the purchase
completed. A, and B. actively co.operated with C. throughout the
whole transaction (p). 8., being desirous of selling certain concessions,
entered into negotiations with G., a financial agent. G. then agreed
with C. & P. (railway contractors), that, in consideration of the expense
incurred and services rendered by him in obtaining a contract between
them and an intended company for the construction of steam tramways
authorized by the concessions, and in floating the company, C. & P,
should make certain payments to him in cash and shares of the company
and find a sum to qualify the directors. A contract was made a few
days later between S, and C, & P. for the purchase of concessions. The
company was formed on the next day, and on the ensuing day a contract
was entered into between the company and C. & P. for the sale of the
concessions to the company and the construction of the line (¢). On the
30th August, 1871, a contract for the purchase of certain property
belonging to a company then being wound up under the Court was
entered into between such company and the agent of a syndicate, subject
to the sanction of the Court being obtained, which was duly obtained on
the 15th September, and about the same time the syndicate determined
to form a joint stock company for working the property. On the 20th
September the agent agreed to sell the property to a trustee for the
company, which was registered on that day. Held, that each member of
the syndicate was a promoter of the company (r). The owners of the
property agreed with R, and C. that they should form a company for
the purpose of purchasing such property, and C. made an agreement
with G. to carry out the above scheme. R.,C., G. took part in procuring

(n) Hichens v, Congreve (1828), 4 Russ, (p) Lindsay Petroleum Co. v, Hurd
562; (1881) 4 Sim. 420. See also Gluck- (1874), L. R. 5 P. C. 221,
stein v, Barnes, [1900] A. C. 240, (q9) Twyeross v, Grant (1877),2C.P. D
» 5 469, 476,
(0) Beck v. Kantorowicz (1857), 3K & (r) Erlanger v. New Sombrero Plhos-
J. 230. phate Co. (1578), 8 A. C. 1218,
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a board for the company, and in the preparation and issue of the
prospectus (s). A, and B. (metal brokers) assisted a person in selling
a mine to a proposed company, allowed their names to appear on the
prospectus as being ready to answer any inquiries relating to the mine,
nnswered such inquiries, and kept silence about facts detrimental to the
reputation of the mine, in consideration of being appointed brokers to
the mine and being paid 5,000/, in shares, part of the purchase-money (f).
G, purchased a mine with the view of selling it to a company which he
subsequently formed, and which bought the mine at a profit. 8, entered
into a sham contract with G. for the purchase of the mine, to be used
in negotiating the sale of the company (v). G. agreed with the owners
of certain property to form a company to purchase such property at cost
price, they stipulating thereout to pay a commission to G. G. thereupon
formed the company, and was a party to the preparation and issue of the
prospectus and the procuring of a board for the company ().

On the other hand, persons do not become promoters merely by acting
as solicitors of a company in the matter of its formation (y), nor by
purchasing a property, although they shortly afterwards sell it at a profit
to a company subsequently formed to buy it, if at the time of the contract
for purchase they have taken no step to form a company (:); but if the
contract for purchase is made in pursuance of an agreement between
the purchasers which provides for the formation of a company to buy
the property from them, they are promoters of that company at the time
they make such agreement ().

Having regard to the foregoing decisions, it would appear that—

I. Any person is a promoter of a company who, as
principal, either solely or together with other
persons,

(a) Enters into a contract on behalf of or as
trustee for an intended company ; or
(b) Procures the incorporation of a company ; or
(¢) Not being a director of the company, pre-
pares or issues a prospectus inviting subseriptions
for its shares ; or
(+) Bagnall v. Carlton (1877),6 C. D, (4) Great Wheal Dolgooth (1883), 82
811 W. R. 107.

(1) Emma Silver Mining Co. v. Lewis

(1879), 4 C. P. D, 896 (2) Ladywell Mining Co. v. Brookes

e ) (1886), 84 C. D, 898; 85 C. D. 400; Lady
) Whaley Bridg o 23 J .
= ,:{ 'Su:nr‘;:[;i’lﬂ;t:)‘,‘l.’f‘(‘\(."l':.l ;))Cl‘;}‘.)‘ Green Forrest Mines, Litd., [1901] 1 Ch, 582,
(x) Emma Silver Mining Co. v, Grant (a) Gluckstein v. Barnes, [1900] A. C.
(1879), 11 C. D, 918, 240.
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(d) Prepares the draft memorandum and articles
of association of the company or the draft charter or

bill for the company ; or
(e) Procures directors for the company.

It is conceived that underwriting the capital of the company does not
per se make the underwriter a promoter. A person may do any of the
above acts as an agent or as principal, or in both capacities (b). The true
test as to whether a person doing any of these acts on behalf of other
persons is also doing them on his own behalf, is whether he has or has
not any interest in forming the company other than that to which he is
properly entitled as agent. In Lydney Co. v. Bird (¢), it was found that
the agent of the vendors was a promoter, as he was to receive out of the
purchase-money, which had been increased for that purpose, 10,800/, In
Great Wheal DPolgooth (d), it was found that the defendant, in the work
he did in forming the company, only acted as a solicitor. A person may
become a promoter of a company after as well as before its incorpora-
tion (¢) ; and a promoter does not cease to be such by reason only of the
formation of the company (f), but only when the directors take into their
own hands what remains to be done in forming the company (g). It is
submitted that a person by subscribing for a founder’s share issued on
the ordinary terms, or by subscribing the company’s memorandum of
association, becomes a promoter,

Having considered what constitutes a promoter, we have next
to determine in what legal relation he stands with respeet to his
co-promoters and to third persons, as well as to the company he
has promoted and its members. There are a number of cases
which deal with the rights and liabilities of subseribers to deeds
of settlement entered into for the purpose of procuring the incor-
poration of companies under the Joint Stock Companies Act, 1844,
The decisions in these cases are based upon the terms of the deed
and of that Act and of the Winding-up Act of 1848, and throw no
light on the rights or liabilities of promoters generally, Where
persons agree to promote a company the terms of the agreement
must, so far as it deals with them, determine their rights and
liabilities inter se. The following rules are useful for the purpose
of determining whether promoters are or are not partners :—

(b) An example of a promoter acting (¢) Twyeross v. Grant (1877),2 C. P. D,
through an agent is found in Beck v. 508, per Bramwell, L. J,
Kantorowics (1857), 8 K. & J. 290, n—— . ;

(c) (1886), 33 C. D, 85, 95, (f) Per Cockburn, C. J., Ibid, 540,

() (1883), 82 W. R, 107. (9) Tvid, 541,

-
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2. Where promoters are only associated for the purpose
of forming a company, they are not partners,
whether the company is incorporated by special Act,
charter, or under the Companies Acts (/).

In such a case one promoter is not liable for the acts of or liabilities
contracted by anothor promoter, or to make contribution towards expenses
incurred by him in promoting the company, unless the former expressly
or by necessary implication authorized his co-promoter to do such acts,
contract such liabilities, or incur such expenses on his behalf. Where
promoters incur joint liability they are liable to make contribution, each
to the extent of his share measured by the number of the promoters (i).

3. Where promoters join together in buying property
for the purpose of selling it at a profit to a com-
pany which they form to purchase it, then they are
partners.

In such a case each promoter is bound by the acts of and liabilities
contracted by his co-promoter in reference to the adventure, and to con-
tribute to the expenses connected with it. Frequently companies are
promoted by persons who form a syndicate for that purpose. The
syndicate is sometimes constituted by a letter, by which the persons
subscribing their names to it empower one of their number to buy certain
property and to form a company for acquiring it from the syndicate, and
give to him full discretion to act as he thinks best in the interests of the
subscribers, and they undertake to subscribe pro rati the sums set opposite
their signatures, and agree that the profits shall be divided in the same
proportion. It is clear that such a document constitutes the subscribers
partners for the purposes of the adventure. As the liability of partners
is unlimited, and each partner has power to bind his co-partners within
the scope of the partnership business, syndicates often take the shape
of limited companies. Where this course is adopted no contract by the
syndicate company can impose any liability upon its members except in
reference to the amount unpaid on their shares. The directors and pro-
moters of the syndicate company might, however, be personally liable in
case a fraudulent prospectus were issued (k), and incur liability as pro-
moters of the company formed by the syndicate company (7).

(k) See Lindley on Partnership, 5th (k) Glasicr v. Rolls (1889), 42 C. D,
ed. p. 4, and the cases there cited. 436,

(i) Batard v. Hawes (1853), 2 E, & B, (!) Lagunas Nitrate Co. v. Lagunas
290, Syndicate (1899), 2 Ch, 892, 420, 441,
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We have next to consider in what relation a promoter stands
towards the company he has promoted. It is clear that the relation
of trustee and cestui que trust between promoters and a company
does not exist, and that therefore they may lawfully, as vendors o
agents to the vendors, make a profit upon a sale to the company
even if they are also the directors of the company, provided ths
they make full disclosure to the company (m). The duties an
liabilities of a promoter towards the company he promotes may be
ascertained by applying the following rule :

4. A promoter stands in a fiduc i:ll')' ]1<>~»|Iiu|1 with respect
to the company he promotes from the time when he
first becomes a promoter thereof until he ceases to
be its promoter ().

It is a question of fact in each case at what time a person begins
or ceases to be a promoter of a company A\ promoter continues to be a

promoter while there are any questions open between him and

company ( p
The liabilities of a promoter arising from his fiduc iary relation toward

the company are as follows :—(1) He cannot retain any profit made by
him out of a transaction to which the company is a party without full
disclosure to the company. (2) He cannot contract with the company
80 as to bind it, unless he fully discloses to the company all material fact
The company can, as to (1), recover the secret profit from the promoter
(g); and as to (2), either obtain a rescission of the contract if the partic

ition, or affirm the contract

red to their original p

thereto can be rest
and make the promoter account to the company for the profit made

)y
him thereout (r)

In addition to the liabilities arising from the fidue iary relation
subsisting between a promoter and the company he promotes, certain

liabilities were imposed upon the promoters of a company governed by

o

the Companies Acts, by the Directors’ Liability Act, 1890 (&), and tl

(m) New Sombrer (v) La { Mining ( v. Dr
Erlanger (1877), 5 ( (1887), 85 C. D, 400, 409; Lady Forre
L.J.; 8 Mines, Ltd., [1901) 1 Ch, 582 ; Leeds and

Hanley Theatre 1902] 2 Ch. 809, Se

also Gluckstein v. Barnes,

Yycross V. Grant
D, 538, per Cockburn, L. C, J.; N
Sombrero Phosphate Co. v. Erlanger
(1677), 5 C. D, 78,112, 118, 123; 3 A, C.
1286, 1260; Lagunas Nitrate Co. v. La (r) See post, p. 350.

gunas Syndicate, supra, 392, 422; G| (s) See now C. A, 1908, s. 84, and post,
stein v, Barnes, [1900] A, C, 240, . 368,

(p) Edenv. Ridsdale's Railway Lamp
Co. (1889), 23 Q. B. D, 868,

(q) See post, p. 848,
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Companies Act, 1900 (1), in favour of persons subscribing for shares,
debentures, or debenture stock of the company on the faith of a prospectus
issued by promoters, By sect, 38 of the Companies Act, 1867, certain
liabilities were imposed in favour of persons so subscribing for shares of
the company (u). This section has now been repealed as from the
31st December, 1900 (z)., Tt did not impose any fresh duty on a
promotor with regard to the company (y), or give the shareholders any
fresh right against the company (z), or a right to any persons other than
shareholders («). A promoter is also liable at common law in damages
to any shareholder, debenture holder, or debenture stockholder who
applies for or purchases his shares, debentures, or stock in reliance upon
a prospectus issued by the promoter to such applicant or purchaser which
to his knowledge contains false statements (b). The promoters of
certain companies incorporated by special Act have special statutory
liabilities (e).

In the last place, we have to consider whether a promoter has
any, and if so, what, rights against the company he promotes.

5. A promoter cannot claim from the company he pro-
motes any payment for his services or expenses in
promoting it, unless in the case of a company incor-
porated by special Act or charter the Act or charter
80 provides, or unless the company after its incor-
poration agrees with him to make such payment.

Although a promoter may come under liability to a company by
reason of his acts before its incorporation (d), it is impossible for him by
any such acts to acquire any rights against the company. Moreover, a
promoter is personally liable upon all contracts made with him on behalf

(f) See now C, A, 1908, s, 81, and post,
p. 989,

(1) See post, p. 123,

(«) C. A. 1900, ss, 33, 85,

(y) Per Lord Blackburn, Erlanger v.
New Sombrero Phosphate Co. (1878), 8
A. C. 1269,

(2) Gover's Case (1875),1 C. D, 182,

(a) Cornell v, Hay (1873), L. R. 8 C,
P, 328,

(b) See post, p, 865,

(c) By the Private Bills Costs Act,
1865, power is given to the committee
on a private Bill, including Bills for a
local and personal Act, to award costs,
to be payable by the promoters, to a

M.C.L.

petitioner who has been unreascnably or
vexatiously subjected to expense in de-
fending his rights proposed to be inter-
fered with by the Bill; and to award
costs, to be payable by a petitioner to
promoters who have been vexatiously

bjected to exp by his opposition to
the Bill. The Preliminary Inquiries Act,
1851, gives power to the Lord High
Admiral to order an inquiry where a
private Bill proposes to interfere with
tidal lands, or tidal water, or navigable
rivers, and to make the promoters of
such Bill pay the costs of such inquiry,

(d) See Gluckstein v, Barnes, [1900]
A, C, 240,

F
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of the intended company, even although he expressly purports to act as
its agent or trustee, and this liability remains until the contract has been
performed or rescinded by either party under some power contained in
the contract or with the consent of all parties, or until the company has,
with the consent of the other contracting party, undertaken the liability
of the promoter under the contract. Nor has the promoter any right of
ity against the company for any obligation undertaken by him on
its behalf before its incorporation, A promoter cannot sue a company
upon a contract, entered into by him with an agent or trustee on its
behalf before its incorporation, stipulating that the company shall pay
the promoters a certain sum for preliminary expenses; and this is so
even although the articles of association provide that the company shall
defray the preliminary expenses (¢), In order to make the company
liable, the promoter must prove that it has entered into a fresh contract
to pay such preliminary expenses, and the acts of the company cannot be
evidence of such agreement if they only refer to the obligations of the
company to indemnify a third person (/). There is no general principle
that to the extent that a company derives benefit from services rendered
before its incorporation, there may be a valid equitable claim on a quantun
meruit (g). The directors of a company may properly pay a promoter the
legitimate expenses incurred by him in forming and bringing out the
company, such as registration fees, a sum charged for a report on
the value of property to be purchased by the company, law costs, broker’s
fees, advertisements, printing, ete. (1); but not for underwriting the
capital of the company (i), except under the Companies Act, 1908, sect.
%0 (k), nor unreasonable sums for placing its shares (I). A company may
agree to pay a promoter a reasonable sum for his services in bringing out
the company (m). Generally, a company by its memorandum of association,
and its directors by its articles, are expressly empowered to pay all
expenses of and incident to the incorporation and floating of the company,
and Table A. contains a similar power (Art. 71).
Where the memorandum of association empowers the directors with-
out further authority to pay a specific sum for the costs and expenses of

(¢) Melhado v. Porto Alegre Rail. Co,
(1874), L. R. 9 C, P, 508,

(f) Rotherham Alum Co. (1888), 25
C. D, 108; English, d¢., Co., [1906) 2 Ch,
435,

(9) Hereford Waggon Co. (1876),2 C. D,
621; English & Co., supra, and National
Motor Mail Coach Cu [1908] 2 Ch. 228,
overruling a decision ol Buckley, J., in
the English, dc., Co's. Case, which was
not appealed against.

(i) Lydney Iron Co. v, Bird (1886), 33
C. D, 85. As to paying brokerage fees,

see Metropolitan Coal Assn. v. Scrim-
geour, [1895] 2 Q. B. 604 ; C, A, 1908, &,
89,

(i) Lydney Iron Co, v. Bird, supra,
p. 95, overruling on this point Emma
Mining Co. v. Grant (1878), 11 C. D, 941,

(k) See post, p. 70,

() Faure Electric Accumulator Co.
(1888), 40 C. D, 141,

(m) Touche v. Metropolitan Warehous-
ing Co. (1871), 6 Ch, 671; Bank of Turkey
v, Ottoman Co. (1866), 2 Eq. 36€,

T
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promoters, such payment without taxation is not improper (u). Where
the articles of association state the amounts to be paid to promoters for
procuring ions and for preli y expenses, shareholders, being
bound to know the articles, cannot complain that the amounts are exces-
sive (¢) ; but the principle here laid down does not apply where the pro-
moter has acted fraudulently (p) ; although if the money is paid and an
action to recover the same is compromised with knowledge of the facts,
the sum cannot afterwards be recovered (g).

In the case of a co:pany incorporated by a special Act, the Act
usually provides that the ..sts, charges, and expenses of and incident to
the obtaining of the Act and preparatory thereto shall be paid out of the
first moneys to be raised by the company (). The Companies Clauses
Act, 1845, s, 05, provides that all the money raised by the company shall
be applied first in paying the costs and expenses incurred in obtaining the
special Act, and all expenses incident thereto. Under such a provision
as this a promoter can sue the company for such costs, as the statutory
liability of the company to pay them gives him a statutory right to sue
therefor (s) ; but a person who acts for the promoter in obtaining the Act,
and who only looks to him for his remuneration, has no claim against the
company (f). Promoters who have borrowed money for, and applied it in
payment of, the costs of procuring a special Act, upon an agreement that
it was “to be repaid out of the calls on shares,” remain personally liable
to the lender, although the Act contains a clause authorizing payment of
such expenses and the company has ratified their acts, unless the lender
has agreed to accept the liability of the company in licu of that of the
promoters (1). So, too, promoters are personally liable who have cove-
nanted to pay the consideration for a patent out of the money raised by
the first instalments or calls on the shares of the company (x). But where
a promoter of a company agrees with other promoters that neither they
nor the company shall pay the costs of obtaining the Act, but that he
will do so, he cannot obtain such costs from the company, although the
Act contains the usual clause directing payment by the company of such
costs (). Where, however, a promoter induces persons to sign the sub-
scription contract by assuring them that they personally (without men-
tioning the company) shall incur no liability if the railway line is not

(n) Croskey v. Bank of Wales (1808),
4 Giff, 814,

(o) Per Lord Romilly, Anglo-Greek
Steam Co. (1866), L. R. 2 Eq. 7.

(p) Re Madrid Bank (1866), L. R, 2
¥q. 216,

(9) Ex parte Preston (1868), 87 L. J.
Ch. 618,

(r) See Re Tilleard (1868), 8 De G, J.
& 8. 510, as to what expenses come
within such a clause,

(s) Tilson v. Warwick Gas Light Co.
(1825), 4 B, & C. 962; Carden v, General
Cemetery Co. (1889), 5 Bing, N, C, 258.

() Kent Tramways Co. (1879),12 C, D,
812,

(1) Scott v. Lord Ebury (1867), L. R,
2 C. P. 255.

(2) Pilbrow v. Pilbrow Rail. Co, (1848),
5 C. B. 440,

(y) Savin v. Hoylake Rail, Co. (1865),
L.R.1Ex. 9,
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made, that does not prevent him making a claim in the winding-up of the
company for his services in obtaining the Act of incorporation. Semble,
the remedy of such individuals is against the promoter upon his contract
to indemnify (if any) (z). The Court will not, under the jurisdiction given
by the Companies Act, 1908, 5. 170, to adjust the rights of the contribu
tories in the winding up, enforce such a contract by directing a call pay
able primarily by the promoters only ; and mble, if such a contract rests
upon representations made by an agent of the promoters, proof must be

given of his authority to make them (a)
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CANADIAN NOTES

Promoters are not necessarily agents for each other, but if one
zed to act on behalf of others, the

is expressly or impliedly author
ordinary responsibility of a principal attaches. 1Wilson v. Hotchliss,
2 0. L. R. 261. And the company may be liable to the promoter.
Thus, where a promoter was employed by one of the provisional
directors of the company to advertise and promote its undertaking,
and the board of directors was fully cognisant of what he did, it
was held that he was entitled to recover from the company the
value of his work, even although it was done without any specific
instructions from his co-directors at formal meetings of the board,
everything being done in the most formal manner. Allen v. Ontario
& Rainy River Ry. Co., 29 0. R. 510; Patterson v. wn, 6 0, W, R.
204 : Evendin v. Standard Art Co., 8 0. W. R. 392, See Wood v.
Quebee Ry. Co., 24 U. C. C. P. 844. BSee also the
following cases: Thomson v. Feeley, 41 U. C. R. 224; Gilpin v.

Ontario ¢

Greene, T U, C. R. 586. See also Simpson v. Carr, 5 U.C. R. 826;
Johnson v. Hamilton, 18 U, C. R. 211.

Each promoter is only liable for that portion of the preliminary
expenses or other liabilities incurred which he has sanctioned.
Howard Stive v, Dingman, 10 0. W. R, 127.

Promoters who employed an agent to solicit subscriptions for
stock were held liable to one induced to subseribe by false
representations, though they were not aware of them, and did not
authorize them. Milbwrn v. Wilson, 31 8. C. R. 481,

A promoter borrowing money for the purpose of a company is
personally liable to repay it, and the company when it comes into
existence is not bound and is not a debtor to the lender. Clergue
v. Humphrey, 81 8. C. R. 66. And see Seiffert v. Irving, 15 0. R.
178; Gildersleeve v. Balfour, 15 P. R. 298 ; Thames Navigation Co.
v. Reid, 18 A. R. 808.

The whole body of proposed corporators are not necessarily

M.C.L. F2
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liable as partners in the case of the prosecution of business prior
to the incorporation, for the whole concern is not a partnership in
that sense. But it is a quasi-partnership in this sense, that all
those who take a practical part in the prosecution of the business,
or who sanction or ratify the conduet of the affairs, become liable
as partners. The extent or proportion of liability between them-
selves depends upon the extent of their interest as manifested in
their subseription for shares. On this footing the profits and losses
would be proportioned among them. The practical difference as to
evidence is that in the case of partners all would be liable without
notice of the obligation incurred. In the other case, some evidence
must be given to show knowledge or notice and assent on the part
of each person to be charged. The contribution should be without
reference to what has been paid on each share. Sandusky Coal
Co.v. Walker, 27 0. R. 677 ; Sylvester v. MeCuaiy, 28 C. P, 448,

Seeret Projits of Promoters.

A promoter may not make, directly or indirectly, any profit at
the expense of the company unless with the consent of the com-
pany after full disclosure, and the company can compel a promoter
to account for secret profits. Ructhel Mining Co. v. Thorpe, 9
0. W. R. 942.

Disclosure must be full, and it is not suflicient for a promoter to
give such facts as will put the company on notice as to the profits
made. O'Sullivan v. Clarkson, 9 0. W. R. 46,

In seeking to make promoters liable for profits obtained by
re-sale of their property to the company, it must be shown that at
the time the purchase was made by the promoters they stood in
such a position that they cannot claim to have bought the property
for themselves. In other words, that they were not~in a position
to sell it to the company when afterwards formed, because the
company came into existence with the right to say that the purchase
was made by the promoters for it and not for themselves. This is
generally a task of some difficulty, at all events where the property
has not been expressly purchased for the purpose of being transferred
to the intended company, or where it is not made to appear that at
or before the time when the purchase was made the purchasers had
invited the public to come in and join the prospective company.
Re Hess Manufacturing Co., 21 A. R. 66, 8. C. R. 644; Highway
Advertising Co, v. Ellis, 7 0. L. R. 504,
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Where the owner of a patent arranged with a syndicate to
give them an interest in the patent upon the understanding that
they would jointly undertake to eo-operate and build up a successful
business, and the syndicate subsequently formed a company and
received shares in proportion to their holdings or interest in the
patent, it was held that they were not bound to account to the
company for the value of the interests received by them, notwith-
standing that actual transfers of their interests in the patent had
not been executed. And apparently the fact that the interests
had been acquired by the syndicate without consideration would
make no difference unless they were acquired for the company.
Highway Advertising Co. v. Ellis, T 0. L. R. 504. See also Hopper
v. Hoctor, 85 8. C. R. 645; Wade v. Kendrick, 837 8. C. R. 32.

Promoters who bought property with funds of a company
incorporated by themselves and turned the property over to the
company were not permitted to recover against the company any
profits on the transaction. Minister of Railways v. Quebee Southern
Railway, 12 Ex. C. R. 11. But an independent purchaser buying
with his own money and selling at an advanced price to a company
with full disclosures and without fraud can claim his profit. Ibid.

Where promoters proposed to acquire property and turn it over
to a company to be formed in exchange for bonds and stock, it was
held that there was no fiduciary relationship between the parties
such as that of promoters or agents, and no agreement between the
promoters would bind the company to be formed. Garvin v.
Edmonson, 14 0. W. R. 485, 15 0. W. R 210. See also Bennett
v. Havelock, 16 0. W. R. 19.
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CHAPTER VL
UNDERWRITERS,

AN underwriter of the shares or debentures or debenture
stock of a company is a person who agrees to take such part
of a specified number of shares or amount of debentures
or debenture stock as may not be subscribed for by the
public (a).

Although underwriting contracts have been well known for many
years, it was not until the case of Ex parte Audain (a) that any judicial
interpretation was put upon the term “underwriting ” as applied to shares
or securities of a company. Prior to the Companies Act, 1900, no com-
pany governed by the Companies Acts could enter into a valid contract
to pay out of its capital for underwriting its own shares (b), although it
could always pay for underwriting its own debentures or debenture stock.
To meet this difficulty, it became the practice to create a class of shares
called founders’ shares with valuable rights attached to them, and to make
the allotment of the founders’ shares litional upon the allottee sub-
scribing or procuring subscriptions for a specified number of shares in the
company. Section 89 of the Companies Act, 1908, permits a company to
pay for underwriting its own shares.

This section empowers a company to pay a commission to any person,
in consideration of his subscribing or agreeing to subscribe, whether abso-
lutely or conditionally, or procuring or agreeing to procure subscriptions,
whether absolute or conditional, for any shares in the company if the
payment of the commission is authorized by the articles of association,
and the commission does not exceed the amount or rate so authorized,
and if the amount or rate, in the case of shares offered to the public for
subscription, is disclosed in the prospectus, or, if not so offered, is disclosed

(a) Ex parte Audain (1889),42 C. D. 383 C, D, 85, 95. In Ex parte Audain,

See also London Paris Financial supra, the question of the legality of

Corporation (1897), 13 T. L. R. 569. the contract was not raised by either
(b) Lydney Iron Co, v. Bird, [1896] party,
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in the statement in lieu of prospectus (¢), or in the statement in the pre-
seribed form signed in like manner as a statement in lieu of prospectus
and filed with the registrar of companies, and in any circular or notice
which is issued. Save as aforesaid, no company can apply any of its
shares or capital money, either directly or indirectly, in payment of any
commission, discount, or allowance for any such consideration, whether
the shares or money be so applied by being added to the purchase-money
of any property acquired by the company, or to the contract price of any
work to be ted by the pany, or the money be paid out of the
nominal purchase-moncy or contract price or otherwise. Nothing, how-
ever, in this section affects the power of a company to pay such brokerage
as it could theretofore lawfully pay (d).

An underwriting agr t is an ple of an agr t whereby
a person agrees conditionally to subseribe for shaves in a company, and
therefore falls within the section(¢). A reconstruction agreement was
held void, on the ground that a cash payment to be made thereunder was
a commission within the section; and where articles authorize the pay-
ment of a commission at a specified rate, an agreement to pay a lump sum
in cash as consideration for underwriting is invalid, as a sum of cash is
not a rate (¢) ; but an agreement by a company to give a person an option
to subscribe for shares does not fall within the section (f).

There is no legal objection to an intending vendor of property to the
company, or some other person who is interested in the company, enter-
ing into a contract with underwriters for underwriting the shares of the
company, provided that the price to be paid to the vendor is not purposely
inflated for the purpose of providing the underwriting commission out of
the capital of the company. There are many vendors who, in order to
secure the successful flotation of a company, are willing to pay out of
their own pockets for the underwriting of such part of the capital of the
company as will be sufficient to insure the completion of the purchase and
the subscription of sufficient working capital to carry on the company (y).
After the passing of the Companies Act, 1900, a question, however, was
raised as to the legality of the practice, and by sect. 8 of the Companies
Act, 1907 (now replaced by sub-sect. 3 of sect. 89 of the Companies Act,
1908), it is enacted that a vendor to, promoter of, or other person who
receives payment in money or shares from a company shall have, and
shall be deemed always to have had, power to apply any part of the
money or shares 5o reccived in payment of any commission, the payment

(c) See C. A. 1008, s, 82, and pos/, Paringa Mincs, 1909, Ltd., W, N, [1909]
p. 541, App. L. 105,

(d) See Metropolitan Coal Assn, v, (f) Hilder v. Dexter, [1902] A, C. 474,
Scrimgeour, [1895) 2 Q. B. 604, as to overruling Burrows v. Matabeleland Co.,
what might be paid, [1901] 2 Ch. 23.

(v) Booth v, New Africander Gold Co., (9) CI. Chapman v. Great Central
[1908] 1 Ch. 205; but cf. Barrow v, Mines, [1905) 22 T, L, R, 90,
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of which, if made directly by the company, would have been legal
under this section. It would be prudent, having regard to sect. 89, if
a vendor is to pay for underwriting out of the purchase-consideration
be is receiving from the company, that the requirements of that
section should be complied with. The underwriting contract in such a
case is usually constituted by two letters, consisting of (1) an offer, and
(2) an acceptance, Both letters are usually printed on the same sheet of
paper, and the contract can be made by the underwriter signing the offer
and the vendor the acceptance in each other’s presence ; but usually the
vendor supplies the underwriter with a printed form, which is filled in by
the underwriter for the number of shares he underwrites, then the form
is returned to the vendor, who signs the acceptance and gives notice to
the underwriter of such acceptance. The nature of the contract and its
legal incidents will, however, be more easily understood by reference to
the subjoined form and the notes made thereon.

The X. Y. Z. Company, Limited,

Issue of 100,000 ordinary shares of £1 each.
T'o John Smith [the vendor].

1. I agree for the consideration below stated to subscribe for 1,000
shares of the above issue, and to pay for the same on the conditions
named in the proof prospectus, a copy of which has been supplied to
me (which the directors of the company are to be at liberty to alter in

any way they think fit, cxcept as to terms of purchase, amount of

capital, and payments on shares, without prejudice to this agreement),
and to apply for the said shares on the first day when the subscription
list opens, and to pay the amount payable on application therefor, and
also the instalments thercon, in accordance with the terms of the said
prospectus.

Sometimes the offer is to subscribe for a specifiel number of shares,
or such less number as the vendor thinks fit, as otherwise an acceptance
for less than the number specified would not constitute a good contract.
The above clause prevents an underwriter successfully repudiating his
agreement upon the ground that the prospectus, on the faith of which
he underwrote the shares, was altered before the public issue, unless the
alteration does not fall within the power to alter, The agreement to
apply for the shares on the first day when the subscription list opens,
and to pay the amount payable on application therefor, is sometimes
disregarded. Tt is, however, necessary to insert this part of the clause,
80 as to enable the vendor, if necessary, to exercise the power conferred
upon him by clause 7. Some vendors insist, however, upon an application
form being filled in by the underwriters for the shares underwritten and
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handed to the vendors, together with a cheque for the application money.

If no shares are offered to the public the underwriters’ liahility does not
arise (h).

2. I am to be under no liability hereunder unless before the public
advertisement of the said prospectus 50,000 of the said shares are
underwritten.  Provided that for the purposes of this agreement any
shares which you apply for or procure to be applied for before the
public advertisement of the prospectus are to be deemed to be under-
written by you.

This is a very important provision in the interests of the underwriter,
An agreement to place or guarantee the issue of shares is not an under-
writing (i), and therefore this clause would not be complied with if part
were guaranteed and part were underwritten (i), or if any of the so-called
underwriting contracts relied upon were invalid.

8. If within three weeks of the public advertisement of the prospectus
50,000 of the shares of the above issue are allotted to the public, my
liability hereunder is to cease, and no allotment is to be made to me in
respect of this agreement, and my application money is to be returned
to me in full,

In this case the total number of shares to be underwritten is 50,000,

4. If less than 50,000 shares are allotted to the public as aforesaid,
then I am only to be allotted my proportion of the deficiency pro rati
with the other underwriters of the above-mentioned shares, including
yourself if an underwriter,

5. Shares allotted in respect of applications made or procured to be
made to the company by you or by me or any other underwriter are not
to be deemed allotted to the public, but are to go in relief of the obligations
of the underwriters making or procuring such applications,

Tn the absence of such a clause, shares allotted to underwriters upon
application for shares to be taken “firm” would be regarded as allotted
to the public, and not in relief of the liability of such underwriters only,
but of the underwriters generally (k).

(k) London Paris Financial Corpora-  could now be paid unless the provisions

tion (1897), 13 T, L. R, 569,

(i) Gorrisen's Case (1878), 8 Ch, 507,
But such agreements to place shares fall
within s, 89 of the C. A, 1008, as they are
agreements to procure the subscription
of shares : Metropolitan Coal Consumers’
Association, [1895) 2 Q. B. 604. Quere
whether commission paid in this case

of s, 89 were complied with, It hardly
scems to fall within the proviso in the
section that nothing in the section shall
affect the power of any company to pay
such brokerage as it has h fore been
lawful for a company to pay.

(k) Sydney Harbour Collieries, Ltd, v,
Earl Grey (1898), 14 L. T. R, 8783,

e i
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6. In consideration of the premises you arve to pay me a commission
of £5 per cent, in cash upon the total amount of the shares hereby
underwritten by me within fourtcen days after the completion by the
company of the purchase veferved to in the prospectus if the whole of
such 50,000 shares are so applied for by the public as aforesaid, but in
the event of the public not so applying for the whole of such 50,000
shares, then such commission is to be payable by you within three weeks
after payment by me to the company of the allotment money payable in
respect of my proportion of the deficiency of such shares, or of the com-
pletion of the purchase by the above company, whichever event shall last
happen, and I authorize you, if you think fit so to do, to apply my said
commission or any part thereof in payment to the company of or on
account of the said allotment money.

7. I jurther agree that this agreement shall be irrevocable on my
part, and shall be sufficient to authorize and empower yow in the cvent
of my not applying for the said 1,000 shares within the time before
mentioned, to apply for the said shares in my name and on my behalf,
in accordarce with the terms of the said prospectus (with or w'thout
modificati-  thereof, as aforesaid), and to pay the amount payable on
application. therefor, and to accept the said shares or so many of them
as are allotted to me heveunder, and to pay the instalments payable
thereon in accordance with the terms of the said prospectus, and these
presents shall also be sufficient to authorize and empower the directors
of the company to allot to me the before-mentioned shares, and to enter
my name on the register of members in vespect thereof,

The power given by this clause, being given for valuable consideration,
cannot be revoked by the underwriter, and the company is therefore
justified, on the application of the vendor under this power, in allotting
to the underwriter the shares for which he is liable under the agreement,
although by previous notice to the company he may have purported to
revoke the authority (7), or the application is made after it is ascertained
that the company cannot be successful (m). The terms of the power
must be strictly complied with (n).

8. I further agree not to sell or offer for sale any shares of the
company, cither directly or indircctly, until, at least, one calendar
month after the first gencral allotment of shares has taken place.

0. If the public issue be not made within one calendar month from

(/) Carmichael's Case, [1896] 2 Ch. (1897),14 T. L. R. 47.
643; 65 L. J. Ch. 902, (n) Holophane, Ltd. v. Hesseltine
(m) Crown Lease Proprictary Co. (1896),18 T. L. R. 7,




e e W W TGRS POTEY T s L b s

74 UNDERWRITERS,

your aceeptance of this letter, I and you are to be released from all
liability hereunder,

This clause is inserted for the purpose of defining the term within
which the underwriting agreement is to remain binding. In the absence
of such a clause the Court would hold that the issue must be within a
reasonable time, and it is to prevent the question of what is a reasonable
time being raised that this express provision is made.

10. This agreement is subject to your accepting the same and noti-
1ying such acceptance to me by post, to the undermentioned address, on
or before the public advertisement of the said prospectus,

It is not sufficient for the vendor to simply sign an acceptance. He
must give notice of his acceptance to the vendor in order to constitute a
contract, and such notice must be given, even in the absence of any
express stipulation so to do, before the result of the subscription by the
public is known (o). If, in fact, no notice of acceptance of the under-
writing contract has been given, and the company, upon the application
of the vendor, and upon the production of the underwriting offer, has
allotted shares to the underwriter, he is not estopped from disputing that
he is the holder of the shares, as the authority is conditional upon the
underwriting contract being made, and the production of the d
containing the signatures of both parties is not sufficient ( »). An under-
writing contract, like other contracts, can be avoided, upon the ground
that the underwriter was induced to enter into it by misrepresentation (¢).
Any condition precedent on which the liability of the underwriter
depends must be strictly complied with, ¢.g. if an underwriter has agreed
to subscribe, or find responsible subscribers, for a certain number of
shares if or when called upon, then he is not liable upon shares allotted
to him in pursuance of the power contained in the underwriting contract
if the request is not made (r).

(o) Hindley's Case, [1896) 2 Ch, 121, (4) Karberg's Case, [1802] 3 Ch. 1;
125, Dadson’s Case (1896), 12 T, L. R. 482,

() Ex parte Stark, [1897] 1 Ch, 575, (r) Ormerod's Case, [1894] 2 Ch. 475;
distinguishing Ex parte Harrison (1893),  DBultfontein Sun Diamond Mines, Ltd.,
69 L. T. 204; Gutta Percha Corporation  [1897] 18 T. L. R. 157; Brussels Palace
(1809), 15 T. L. R. 188; North Charter-  Co, v. Prockter (1898), 10 T. L. R. 72.
land Co. v, Riordan (1897), 13 T. L. R.  Cf. Globe Block Gold Mining Co., [1895)
281, 12 T. L. R. 92,




CHAPTER VIL
DIRECTORS,

DirrereNt terms have been employed by judges to deseribe the
legal position of directors. Thus, they have been called trustees (a),
managing partners (b), agents (¢). It has frequently been said by
judges that directors are trustees, but they are not trustees for the
individual shareholders, and may purchase their shares without
disclosing pending negotiations for sale of the company’s under-
taking (d). * Although directors are not, properly speaking, trustees,
yet they have always been considered and treated as trustees of
money which comes into their hands or which is actually under
their control.” Therefore under the Trustee Act, 1888, directors
can avail themselves of any Statute of Limitation in proceedings
against them for misapplication of the funds of the company (¢),
and in the bankruptey of a firm which includes in its members a
director guilty of any such misapplication the company may prove
against both his joint and separate estates (/). Although there is
a fiduciary relation subsisting between directors and their company,
they differ from trustees in many ways—for example, they are not
liable for a breach of trust by their co-directors to which they were
not parties, nor for failure to get in debts due to the company.
Other differences between directors and trustees have been pointed
out by judges. “A trustee is a man who is the owner of the
property, and deals with it as principal, as owner and as master,
subject only to an equitable obligation to account to some persons
to whom he stands in the relation of trustee and who are his cestuis
que trust.  The same individual may fill the office of director, and

(a) Fliteroft's Case (1882), 21 C. D, (d) Percival v. Wright, [1902] 2 Ch.
5619, 421,
(b) Forest of Dean Coal Co. (1878), 10 (¢) Lands Allotment Co., [1804] 1 Ch,
C. D, at p. 451, 616, Per Lindley, L. J., p. 631,

(¢) Charitable Corporation v. Sutton (f) Be Macfadyen, [1908] 2 K. B.
(1742), 2 Atk, 400, 817,
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also be a trustee having property; but that is a rare, exceptional
and casual circumstance. . . . A director never enters into a contract
for himself, but he enters into contracts for his prineipal, that is,
for the company of whom he is a director, and for whom he is
acting. He cannot sue on such contracts, nor be sued on them,
unless he exceeds his authority " (). * The funds which form the
subject of a settlement are intended to be preserved for the benefit
of those who may successively become entitled to them, and it is
the duty of trustees making advances out of such funds to take
care that the securities they obtain are such as will expose the
beneficiaries to as little risk of loss as may be. The funds embarked
in a trading company, on the other hand, are placed under the
control of the directors, in order that they may be employed for
the aequisition of gain, and risk (greater or less according to
circumstances) is of the very essence of such employment. When
the advance of money on security is one of the objects of such a
company, the acts of directors with reference to the advances are
to be judged, not by the rules which have been laid down as to the
investment of settled funds, but (more nearly at all events) by those
which regulate the duties of the managing partners of an ordinary
trading firm as between themselves and those partners who do not
take an active part in the conduct of the firm’s business.” (k)

Directors differ-from managing partners in that they cannot by
their acts bind the shareholders of the company personally, and
are not bound to hold any shares in the company unless required
80 to do by its special Act, charter, or articles of association (/).

It is submitted that the law relating to the rights, powers,
duties, and liabilities of directors of companies, or other incor-
porated bodies, is a branch of the law of prineipal and agent, and
that directors acting as a board are agents of the company.

For the purposes of the Companies Act, 1908, a director is defined
as including any person occupying the position of a director by whatever
name called (k). A company governed by the Companies Acts need not
have any directors, but may carry on its business by a manager, who may
be a limited company (/).

In the case of a company having no regulations as to directors, the
nature of the authority entrusted to the directors must depend upon

(9) Smith v. Anderson (1880),15 C, D, (1) See post, p. 85,
per James, L. J., at p. 275.

(h) Leeds Estate Co. v. Shephera (9 C-A.1908, 5. 285,
(1887), 86 C. D., per Stirling, J., at p, (1) Bulawayo Market, de¢., Co., [1907
798, 2 Ch. 458, '
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the terms of the resolution of the pany in g 1 ting defining
their powers, As, however, nearly every company has regulations
defining the powers of its directors, and all persons dealing with a
company have constructive notice of its regulations, such persons are
fixed with knowledge of the nature of the directors’ authority to bind
the company., The authorities in support of the view that directors are
agents are numerous. Thus it has been said that “ directors are a body
to whom is delegated the duty of managing the general affairs of the
company. A corporate body can only act by agents, and it is, of course,
the duty of those agents so to act as best to promote the interests of
the corporation whose affairs they are conducting. Such an agent has
duties to discharge of a fiduciary character towards his principal, and it
is a rule of universal application that no one having such duties to
discharge shall be allowed to enter into engagements in which he has
or can have a personal interest conflicting, or which possibly may conflict,
with the interests of those whom he is bound to protect” (m). “In the
case of a joint stock company . . . the very nature of the association
rvenders it indispensable that there should be a directorial body to ecarry
on the business of the company, and the constitution of the body of
directors . . , creates a presumption . . . that the whole of the business
of the company is to be done by the directors and by nobody else, and in
no other way, and the public are entitled to expect that everything that
the directors do shall be valid and binding upon the company, No doubt
in the case of statutory companies in particular this presumption must
yield to fact, and it may be made a fundamental condition of the com-
pany’s contract of settlement, and a part of its constitution, that the
divectors shall have certain powers, and shall not have certain other
powers . . . and under the Companies Act, 1862, a third party dealing
with such a company is bound to make himself master not only of the
statute under which the company is incorporated, but of its articles of
association, which are registered for the very purpose of being made
public” (n). “They are persons invested with strictly defined powers
of management under the articles of association of a statutory corpora-
tion” (o). “They are the managing agents of a trading association,” and
“perhaps the nearest analogy to their position would be that of the
managing agent of a mercantile house, to whom control of its property
and very large powers for the manag t of its busi are con-
fided ” ( p). The differences between directors acting as a board and

(m) Aberdeen Rail. Co. v. Blaikie (o) Imperial, dec., Co., Blackpool v,
(1854), 1 Macq., per Lord Cranworth, at  Hampson (1882), 23 C. D., per Bowen,

P 471 L. 7. at p. 13
(n) Heiton v. Waverley Hydropathic a0

Co. (1877), 4 Rett., per Lord President (p) Faure Electric, dc., Co. (1888), 40
Inglis at p, 843, C. D,, per Kay, J., at p, 151,
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ordinary agents are few, and are mainly owing to the principal being
a corporation. For example, as the powers of companies or corporations
are limited by the special or general Acts of Parliament under or by
which they are incorporated, it is necessary to consider not only whether
the acts of directors are within the powers conferred upon them by the
company or corporation, but also whether the company or corporation
itself is authorized to confer such powers, 8o, too, all persons dealing
with a company are presumed to have notice of the Acts of Parliament
affecting the company and of its regulations, and therefore to have notice
of any restrictions upon the authority of directors and any formalities

preseribed for the exercise of their powers (¢). Generally speaking, a
director cannot bind the company except when acting as one of the
board of directors, and hence notice to a director is not necessarily
notice to his company (r). The appointment of a director, unlike that
of an ordinary agent, does not of itself entitle him to be paid for his

services (),

The rights of a director against the company consist of his right,

if any, to remuneration and his right of indemnity.

1. In the absence of any provision in the regulations of
the company, or of any contract by the company to
pay a director for his services, he is not entitled to
receive any remuneration therefor (7).

By the Companies Clauses Act, 1845, s. 91, the remuneration of
directors is a matter specially reserved for the determination of the
company in general meeting. Directors cannot be considered servants
of the company, and as such entitled to remuneration for their labour
according to its value (v). A company may, by a vote at a general
meeting, sanction a part of its funds being applied in giving a gratuity
to directors for past services, provided that special notice be given of the
intention to propose such a resolution, and provided that the company
is a going concern (¢); but not if the company is about to wind up ().
The notice must not be of a misleading nature, or otherwise the Court
will grant an interlocutory injunction restraining the proposing of the

(7) Ernest v, Nicholls (1857), 6 H. L.  Coke Co, (1882), 8 B, & Ad. 125; Norih
Cas. 419; Heiton v. Waverley Hydro- Eastern Rail. Co. v. Jackson (1870), 19
wathic Co. (1877), 4 Rett. 830; McCollin W, R, 198; Hutton v. West Cork Rail.

v. Gilpin (1880), 5 Q. B. D, 890, 893, Co. (1883), 23 C. D, 654,
(r) Marseilles Extension Co, (1871), 7 (#) Hutton v. West Cork Rail. Co.,
Ch. 161, supra.

(s) See infra.

() George Newman & Co., [1895] 1 Ch,
674 ; Bodega Co., [1904] 1 Ch, 276, 285,

(x) Dunston v, Imperial Gas Light and

(v) Stroud v. Royal Aquarium, de.,
Ltd., [1908) 89 L. T. 243; Warren v.
Lambeth Waterworks (1905), 21 T. L. R.
685,
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resolution to increase remuneration and to grant remuneration for past
services (z). Payment in excess of the remuneration payable under the
articles can only be ratified after the articles have been duly altered so
as to allow of such excess being paid (a). Directors are entitled as
against the company to their fees, although it has been unsuccessful (b).
Pearson, J., decided that when by the articles of association directors are
bound to be members of the company, unpaid fees payable to them as
directors are debts due to them as members, and must in the winding-up
be postponed to outside creditors under the provisions of the Companies
Act, 1862, s, 38, sub-s. 7 (¢); but it is submitted that this decision is
wrong, and in the case of a managing director, Kay, J., held that his fees
were not debts due to him as a member under this section (d), Wright, J.,
has so decided in reference to ordinary directors’ fees (¢). Directors
commit a breach of trust if they pay themselves remuneration to which
they are not entitled (/).

In Ez parte Walford (g) it was held that fees paid to a director in
respect of his services before he had acquired the number of shares
without which he was not eligible for the office, could not be recovered
in the winding-up ; and where directors may act before qualifying, they
may receive remuneration for so acting (k). If, however, a director
has ceased to be a director, remuneration paid to him in respect of services
after such cesser under the mistake of fact that he continued to be a
director may be recovered (i). A director of one company whose qualifi-
cation shares are held by him as trustee for another company is not liable
to account to his beneficiary for his director’s fees (k). Where directors
are entitled to a percentage of the net profits remaining after payment of
a specified dividend, and the dividend is paid and turns out to be exces-
sive, directors may retain such percentage, although paid out of the capital
of the company (I).

A promise by directors of a company to act gratuitously, being a
promise made without any valuable consideration, is not binding upon
them, and does not prevent them from recovering by action the salaries

(2) Jackson v. Munster Bank (1884),
13 L. R. Ir, 118,
(a) Boschoek Co. v, Fuke, [1906] 1 Ch,
8,

(f) Oxford DBuilding Society (1887),
85 C. D, 502; J ceds Estate Co.v. Shep-

herd (1887), C, D. 787 ; post, p. 873,
14

(b) Commerecial Life Assurance (1857),
27 L. J. Ch. 803; Re Lundy Granite Co.,
Lewis's Case (1872), 20 W, R, 519,

(¢) Ex parte Cannon (1885), 80 C. D,
629, The sub-section considered in this
case is re-enacted by the C. A. 1908, s, 123,
88, 1 (7).

(d) Dale and Plant, Ltd, (1889), 43
C. D, 255,

(¢) Ex parte Beckwith, [1898] 1 Ch.
324; A1 Biscuit Co., W. N,, [1899] 115,

(9) (1869), 20 L. T. 74.

(k) International (able Co. (1892), 66
L. T, 258; Salton v. I'ew Beeston Cycle
Co., [1899] 1 Ch. 775,

(i) Bodega Co., [1904] 1 3h, 276,

(k) Dover Coalficld Ewxtcision, Ltd.,
[1908] 1 Ch. 65.

(!) Peruvian Guano Co.,[18v" 8 Ch.
690. Cf. McConnell's Claim, [1901] 1
Q. B. 618,
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to which they may be entitled under a previous binding agreement ().
When, however, the annual remuneration of directors is to be paid at such
times as they determine, and the board pass a resolution that the pay-
ment of directors’ fees shall remain in abeyance for the time being, a
director cannot sue for his fees, although they have not been paid for two
years (n). As shareholders are bound to know the regulations of a
company, they cannot complain that the amount payable thereunder to
directors for remuneration is excessive (o). When articles provide that
if any director shall be called upon to perform extra services the board
may arrange with him for such special remuneration therefor as they think
fit, the burden of proof falls upon the director claiming such remuneration
to prove that they have been performed, and that the board arranged
with him for their performance (p). When the remuneration of directors
is to be divided in proportion to their attendances, or as they may deter-
mine, they may, after a director has resigned, alter the mode of division, so
that he receives less than he would have done had the alteration not been
made (¢), Where the remuneration of directors is to be by way of
annual salary, they can pay themselves sums on account of this salary
before the expiration of a year from the incorporation of the company (r) ;
but they are not entitled to receive anything for a part of a year, as in
such a case the remuneration is not apportionable (). As, however, a
director does not cease to be a director merely by the company going into
voluntary liquidation, the year may be completed after the liquidation
commences (1), A special resolution, increasing the remuneration fixed
by the articles of association, cannot authorize the increase beginning
before the date of the resolution (v). Where directors’ remuneration is
to be paid by a percentage on the net profits of the company, profits made
on the sale of the whole of the company’s undertaking cannot be taken
into account (z). A payment of directors’ fees within three months of
the commencement of the winding-up of the company for the purpose of
enabling a director to pay his unpaid calls, the company then being in
embarrassed circumstances, was held to be a fraudulent preference (y).

(m) Lambert v. Northern Rail, of  Mines, [1899) 69 L. J. Ch, 18; Inman v.

Buenos Ayres (1869), 18 W. R, 180,

(n) Caridad Copper Mining Co, v,
Swallow, [1902] 2 K. B. 44.

(0) Anglo-Greek Steam Co. (1866), 2
Eq. 7.

(p) Lockhart v. Moldacot Sewing
Machine Co, (1889), 5 T, L. R. 307.

(q) Gilman v. Gulcher Electric Light
Co. (1886), 3T, L. R, 1383,

(r) Wood's Ships, dc., Co. (1890), 62
L. T. 760,

(8) Salton v. New Beeston Cycle Co.,
[1899] 1 Ch. 775 ; Central de Kapp Gold

Ackroyd and Best, Ltd., [1901] 1 Q. B,
618; McConnell's Claim, [1901] 1 Ch
728; Bodega Co., [1904] 1 Ch, 276,

() Shaw, Bryant & Co., [1901] W, ¥,
124, where the year was completed three
days after the extraordinary winding-up
resolution was passed.

(u) Swabey v. Port Darwin Gold Min
ing Co, (1889), 1 Meg. 385,

() Frames v. Bultfontein Mining Co.,
[1891] 1 Ch. 140,

(¥) Washington Diamond Mining Co.,
[1893] 3 Ch. 95,
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The Court will not appoint by way of equitable execution a receiver of
directors’ fees, as they can Le attached (z). Payment of remuncration to
directors for acting as receivers and managers of the company's under-
taking does not disentitle them from receiving their remuneration as
directors (a). Unless the articles so provide, directors are not entitled
to be paid their r ation free of i tax (b).

2. Directors are entitled to be paid by the company for
advances made or expenses properly incurred by
them within their authority, and to be indemnified
by the company against the consequences of all
lawful acts done by them in the exercise of their
powers.

The above rule applies (1) where directors are trustees for the
company of any property to the holding of which a liability is attached,
v.g. a8 lessees () or shareholders in other companies (d), but not as holders
of shares in their own company, because the company cannot itself, or by
trustees, hold its own shares (¢) ; or (2) where they incur on behalf of
the company personal liability, ¢.g. upon agreements for purchase of
property or other contracts (f), or upon negotiable instruments or upon
contracts of loan or suretyship (y); but a director cannot set off against
a call made before the winding-up of the company commenced the
amount paid b; “im thereafter upon a negotiable instrument given by
him as surety for the company (k) ; or (3) where they advance their own
moneys for the benefit of the company (i)

Directors are also entitled to simple interest at 5 per cent. on the
sums advanced (k).

Where directors pay off as sureties or otherwise a debt of the company,
they are entitled to be subrogated to the rights of the creditor ; e.g. to
the rights of the mortgagee (1) upon payment of the amount of a mortgage.

(:) Hamilton v.

Brogden (No, 2), (f) Gleadow v. Hull Glass Co, (1849),

W. N, (1891), 86,

(a) South Western of Vemezuela Ry.,
[1902] 1 Ch. 701,

(b) Boschoek Co, v. Fuke, [1906] 1 Ch,
148,

(¢) Pooley Hall Colliery Co. (1869), 18
W. R, 201,

(d) National Financial Co. (1868), 8
Ch. 791; James v. May (1873), L. R. 6
H. L. 828; Chapman and Barker's Case
(1867), 8 Eq. 861,

(¢) See Trevor v, Whitworth (1887),
12 A, C. 409,

M.C.L.

1
J—

19 L. J. Ch. 44,

(9) Poole’s Case (1878), 9 C. D, 823;
Gray v. Seckham (1872), 7 Ch. 680,

(h) Brasnett's Case (1885), 53 L. T.
560,

(1) International Life Assurance Society
(1870), 89 L. J. Ch. 271; Ex parte Sedg-
wick (1856), 2 Jur, N. 8,949 ; Lowndes v.
Garnett Gold Mining Co, (1864), 33 L, J,
Ch, 418; Ex parte Baker (1860), 1 Dr.
& Sm., 55,

(k) Ex parte Bignold (1856), 22 B, 143,

() Gibl's Case (1870), 10 Eq. 812,

G
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As sureties for a debt of the company they may, in the ordinary course
of its business, pay moneys in reduction of the debt, although the com-
pany is in an insolvent state; and for the purpose of providing such
moneys may pay up the amount unpaid upon their shares (m). The rights
of directors and other persons where they advance moneys to a company
in excess of its borrowing powers, are treated of at p. 255, post,

The Companies Clauses Act, 1845, sect, 100, expressly provides that
directors shall be indemnified out of the capital of the company for all
payments made or liability incurred in respect of any acts done by them,
and for all losses, costs, and damages which they may incur in the
execution of the powers granted to them ; and the directors for the time
being of the company may apply the existing funds and capital of the
company for the purposes of such indemnity (), and may, if necessary for
that purpose, make calls upon the capital remaining unpaid, if any.

Directors who are remunerated for their services are not entitled to
be paid their travelling expenses attending board meetings, unless such
payment is authorized by the company’s articles, or by a general meeting
of the company (o).

3. Every director of a company has a right to participate
in the management of its business,

A director can sustain an action in his own name against his
co-directors for an injunction to restrain them from wrongfully excluding
him from acting as a director () ; but not an action for a mandamus to
compel them to ascertain the remuneration payable to him as director (¢);
and directors cannot appoint a committee of themselves to deal with
the affairs of the company to the exclusion of one of their number (r).
Where certain shareholders, who had been appointed directors by a
general meeting in the place of the existing directors, brought an action
in the name of the company against such directors for an injunction to
restrain them from acting, and the action was dismissed with costs, upon
the ground that the company had no power under its regulations to
remove directors before the expiration of their term of office, the Court
allowed the costs of the action to be paid out of the company’s assets, as
the plaintiffs represented the wishes of the majority of the members (s).
In another case, where by defective proxies being used three additional

(m) Poole's Case (1878), 9 C. D, 328, 16; Kyshe v. Alturas Gold Co. (1888), 4
(n) Ulster Rail. Co. v. Bainbridge T, L. R, 831,

1868 .« Rep. 2 Fq. 1¢ " N
( ), Ir. Rep 1 190. (4) Dashwood v. Cornish (1897), 13

(0) Young v. Naval Society of South 37
Africa, 1905] 1 K, B. 657, bl "j "

(p) Pulbrook v, Richmond Consolidated (1) Kyshe v. Alturas Gold Co., supra.
Mining Co, (1878), 9 C, D, 610; Foster v. (8) Imperial Hydropathic Hotel Co. v.
Greemwich Ferry Co. (1888), 5 T, L, R,  Hampson (1882), 23 C, D, 1,
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directors were elected by a small number of members, the Court refused
to restrain the other directors from excluding the persons so elected from
acting as directors, upon the other candidates (who would have been
elected by a large majority had the proxies been good) giving an under
taking not to act as directors (). Every director has a right to inspect
the books and documents of the company (v). The Court will not
restrain directors from excluding one of their number from acting as a
| director, when that is the wish of the majority of the members of the
company («). Although the Court will restrain directors from acting
ultra vires of the company, it will not also restrain them from acting as
directors when the shareholders have power to remove them, and their
removal may be detrimental to the company (y).
The liabilities of directors are the subject of Chapters XXVI. to
XXIX.
(1) Harben v. Phillips (1882),23 C. D.  (z) Bainbridge v. Smith (1889), 41 C.
14, D. 462,

¥ (v) Mozley v. Alston (1847), 16 L. J.
(«) Burn v. London and South Wales Qh, 217; Hattersley v. E. of Shelburne
Coal Co. (1890), T T. L. R. 118, (1862), 31 L, J. Ch, 878,
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CHAPTER VIIL

APPOINTMENT, RETIREMENT, AND REMOVAL OF
DIRECTORS,

Tue precautions which should be taken by a person before consent-
ing to become a director of a new company are stated elsewhere (a).
It is sufficient to observe here, that before accepting a directorship
of any company a person should satisfy himself as to the standing
of the company and the position and reputation of its directors.
Having regard to the confidence reposed by shareholders in directors,
and their multifarious and serious liabilities, it is desirable not only
that a director should have business experience, but that he should
also be able to give sufficient time to his duties and be fairly eon-
versant with the principles of company law. This chapter treats
of the persons who may be directors, their mode of appointment,
and the events which determine their office,

1. In default of and subject to any provision in that
behalf contained in any statute or in the regulations

of the company, any person may be appointed a
director thereof.

It is not lawful for any clergyman holding any cathedral preferment,
benefice, curacy, or lectureship, or licensed or allowed to perform the
duties of any ecclesiastical office, to act as a director of any company
formed to carry on any trade or business for profit ; but he may act as a
director of a benefit society or a fire or life assurance society (b). The
statute prescribes a penalty for disobedience, viz., suspension for the first
offence for one year, for the second for such period as the judge may
think fit, and for the third offence total deprivation, and therefore any
offence against it is not indictable. It is also provided that contracts by

a spiritual person trading are not void, but may be enforced by or
against him.

(a) Post, p. 569, (b) 1 & 2 Vict. ¢, 10, ss. 29, 81; 4 & b Vict. c. 14,
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The Companies Clauses Act, 1845, sect. 83, provides that no person
shall be capable of being a director if he be not a shareholder, or if he
do not hold the preseribed share qualification, or if he hold an office of
trust or profit under the company, or be interested in any contract with
the company during the time he shall be a divector, But a person may
be appointed a director by the special Act incorporating a company
although he does not hold the requisite share qualification, and he
thereby comes under a statutory obligation to take the necessary number
of shares (¢). With that exception it is obvious that under the above
section the holding of the prescribed share qualification is a condition
precedent to appointment ().

The Companies Act, 1908, does not require that a director shall hold
any shares in the company of which he is a director, but it is the
exception for articles of association not to provide that directors shall
have a certain share holding in the company, although under some
articles a director may become qualified by holding debentures or deben-
ture stock of the required amount. Table A provides that the qualifi-
cation shall be the holding of at least one share (Cl. 70), The Companies
Act, 1908, sect. 73, makes it the duty of every director not already
qualified to obtain his share qualification (if any) within two calendar
months after his appointment or such shorter time as may be fixed by
the company’s regulations ; or in default his office is vacated and he
cannot be reappointed a dircctor until he has obtained his qualification,
or the articles are altered so as to abolish the qualification (¢) ; and if
after the expiration of such period an unqualified person acts as director
he is liable to pay to the company 5l. for every day he so acts. This
section does not apply when the qualification has been increased, and
a director has not acquired the additional shares representing the
increase (f). It depends upon the terms of the articles relating to the
share qualification of directors whether or not the holding of the necessary
number of shares is a condition precedent to their appointment. If the
meaning of the articles is that a person must have the shares before he
is qualified to be a director, then if in fact he has not those shares at the
time of his election, it is wholly void. Thus, in Barber's Case (g), where
the articles provided that no person not recommended by the board for
election as a director should be eligible unless at the time of election he
bad held twenty shares for two months, B. agreed to become a director
and was unanimously elected at a general meeting, but as he had not
been recommended and did not hold any shares it was held that his

(¢) Kincaid's Case (1870), 11 Eq. 192; (d) Biron's Case (1878), 26 W. R. 606.
Forbes' Case (1875), 19 Eq. 858 ; Portal (¢) Boschoek v, Fuke, [1906] 1 Ch. 148,
v. Emmens (1876),1 C. P. D, 664; Ta- (f) Molineauz v. London Insurance
hourdin v, Weston-super-Mare, dc., Pier  Co., [1902] 2 K. B, 589,

Co. (1887), 4 T, L. R, 124, (9) (1877), & C. D, 963,
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clection was void. This decision was approved in Jemner's Case (),
where it is stated that the principle upon which this class of cases must
be decided was laid down in Barber's Case. 'Where the provision in the
articles is *“ that no person shall be eligible as a director unless he holds
as ‘registered member’ in his own right” the prescribed share qualifi-
cation, & person registered as the holder of the required number of shares
is eligible for election although he has equitably mortgaged them (i), or
has mortgaged them by an unregistered deed of transfer (k). In the
latter case, Jessel, M.R., expressed the opinion that under such an article
“beneficial ownership ” was not necessary ; but in Bainbridge v. Smith (I)
this dietum was questioned by Cotton, LJ., who considered that
“beneficial ” ownership was necessary though such ownership might be
incumbered ; while Lindley, L.J., thought that all that was necessary
was that the shareholder should hold his shares in such a way as that
the company could safely deal with them as his shares. A joint and
several holding of shares may be sufficient to qualify (m).

The Companies Act, 1908, s. 37 (4) provides that the bearer of a
share warrant shall not be qualified in respect of the shares or stock
specified therein for being a director where such a qualification is pre-
scribed by the regulations of the company. It is submitted that this
section only applies when the articles require a share or stock qualifica-
tion, and not when they only require the holding of a certain number of
share warrants,

Where the articles do not make the acquiring of a qualification a
condition precedent to the election of a director, a person may be duly
elected and act as a director although not holding the qualifying shares (n).
Where articles of association prescribe a qualification for directors, it is
sometimes expressly provided that subscribers to the memorandum of
association shall not be bound to qualify for the purpose of exercising
the temporary powers given them until a board be appointed, but this
appears to be unnecessary unless the articles provide that the signatories
shall be directors until they nominate directors to act in their place (o).

2. A person may be appointed a director of a company
by (1) the special Act, charter, deed of settlement,
or articles of association of the company ; or (2) the

(W) (1877), 7 C. D. 182,

(i) Cumming v, Prescott (1837), 2 Y, &
C. Exch. 488,

(k) Pulbrook v. Richmond Mining Co,
(1878), 9 C. D. 610. See Cooper v.
Griffin, [1802] 1 Q. B. 740; Howard v.
Sadler, [1893)1 Q. B. 1.

() (1889), 41 C. D. 463. See also
Sutton v. English and Coloniel Produce

Co., [1902] 2 Ch. 502; Boschoek v. Fuke,
[1906] 1 Ch. 148,

(m) Dunster's Case, [1894] 3 Ch, 478,
482,

(n) Portuguese Consolidated  Mines
(1889), 42 C. D. 160, 164, where an allot-
ment of shares by directors who had not
qualified was held good. International
Cable Co., [1892) 8 T. L. R, 816.

(o) R. Bolton & Co., [1894] 8 Ch, 856,
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persons who, by the special Act, charter, deed of
settlement, or the subseription of the memorandum of
association, are incorporated as a company; or (3) the
sharcholders in general meeting ; or (4) the directors.

Tt is obvious that in the first two cases the promoters of the company
really appoint the directors, No person is capable of being appointed
by articles of association director of a company governed by the Com-
panies Act, 1908, other than a private company unless ( p) before the re-
gistration of the articles he or his agent (¢) authorized in writing has
signed and filed with the registrar of companies a written consent to act
as director, and has signed the memorandum for a number of shares not
less than his qualification (if any), or signed and filed with the registrar
a contract in writing to take from the company and pay for such shares ().
The articles of association of a company often prescribe that a majority
of the subscribers to the memorandum of association shall appoint the
fiest divectors, and that until such appointment the subscribers, or a
majority of them, shall exercise all the powers conferred upon the
directors, Table A provides (Article 68) that the number of directors,
and the names of the first directors, shall be determined in writing by
the majority of the subscribers of the memorandum of association. This
power continues if the statutory meeting is held and no directors are
appointed thereat (#) ; but, semble, it ceases when the subscribers have
nominated a sutficient number of persons who accept office to form a
quorum (1), Even supposing that the articles of association exclude
Table A, and contain no provisions similar to those stated, yet the
subscribers (assuming no shares have been allotted), being the only
members of the company, would, it is submitted, be able to appoint the
first directors, or, without appointing directors, to exercise the powers
vested in the company ; but the subscribers can only appoint directors
after the company is registered (u). The question then arises whether
the consent of all the subscribers, or of a majority of them, is requisite,
and whether or not such consent must be given at a meeting properly
convened. Upon reviewing the authorities it seems to be settled that
the concurrence of a majority of the subscribers is necessary and sufficient
in order to appoint the first directors, Thus, an appointment of directors
by three out of seven subscribers is bad (), but an appointment by four

(p) See ante, p. 7. ley, [1896] 1 Ch, 788, per Lindley, L.J.,
(g) The authority must be produced to ¢ P. 800.
the rogistrar and filed, 27(4“) Muller v. Maclean (1889), 1 Meg,
() C. A. 1908, s. 7"' . (x) Howbeach Coal Co. v, Teague (1860),
(s) John Morley Building Co. v, Barras, 5 H, & N. 151; London and Southern
[1891] 2 Ch, 886, Counties Freehold Land Society (1885),

(t) La Compagnic de Mayville v. Whit- 81 C, D, 223,
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of the seven subscribers is good (y). In the latter case, Brett, L.J,
says: “1 know of no rule of law preventing the majority of a body from
binding the minority.” In Hallows v. Fernie (z), V.-C. Wood was of
opinion that the appointment need not be made at a meeting when all
the subscribers concurred in making the appointment ; and it has since
been held by Stirling, J., that it is sufficient if all the subscribers sign a
document appointing the directors (a). Tt scems, however, that unless

all concur in the appointment, a meeting is necessary (b).

The power to appoint directors, other than first directors, and directors
appointed to fill up casual vacancies, is generally only exerciseable by the
shareholders in general meeting (¢). Directors of a company eannot, by
any agreement or deed, deprive shareholders of their power of appointing
directors (d). An appointment of directors at a general meeting of a
company which has not been duly convened in accordance with its
regulations is invalid (¢).

The declaration by the chairman of the election of directors of a
company is primd facie evidence of the validity of such election, In a
case of fraud, however, relief will be granted to the candidates not
declared to be elected ; but until the return is set aside such candidates
have no authority to act as directors, nor can they cause an action to be
commenced in the name of the company (/). Where a person has been
properly elected a director, a mandamus will be granted commanding
the company to admit him as a director if the company has refused to
do so(g).

Articles of association usually provide that any casual vacancy in the
number of directors may be filled up by the board ; but that every person
chosen to fill up such vacancy shall retain his office so long only as the
vacating director would have retained the same if no vacancy had oceurred.
“Any casual vacancy ” means any vacancy in the office of directors arising
otherwise than by retirement in rotation (k), This is the meaning also
of the phrase “occasional vacancy ” in the marginal note to the Companies
Clauses Act, 1845, 5, 80. Where such a vacancy occurs, semble it can, if
still existing, be filled up by the sharcholders in general meeting ; but if

(y) York Tramways Co, v. Willows (¢) Garden Gully Mining Co. v.

(1882), 8 Q. B, D, 685, See also John
Morley Building Co., [1891) 2 Ch, 886,

() (1867), L. R, 8 Eq. 520, 537,

(a) Great Northern Salt, dec., Works
(1890), 44 C. D. 472,

(b) Tbid. See La Compagnie de May-
ville v. Whitley, (1896) 1 Ch, 788, 803

(c) Bee Companies Clauses Act, 1845,
8. 91, cited post, p. 95.

(d) Stace and Worth's Case (1869), 4
Ch. 682; James v. Eve (1873), L. R, 6
H, L. 835,

McLister (1875), 1A, C. 89,

(/) Wandsworth and Putney Gas, dec.,
Co. v. Wright (1870), 18 W. R. 78,
where the bill filed in the name of the
company on behalf of the candidates
claiming to be elected was ordered to be
taken off the file, with costs to be paid
by the solicitor filing it.

(7) R.v. The Government Stock Invest-
ment Co. (1878), 8 Q. B. D 442,

(h) Munster v. Cammell Co. (1862), 21
C. D, 188, 187,

e
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not so filled up, the power of the board to fill up the vacancy remains (7).
An interesting question arises in the case of a company whose articles
provide “that the number of directors shall not be less than three,” and
that the board may fill up casual vacancies, and that “the continuing
board may act notwithstanding any vacancy in their body,” namely,
whether if by resignation the board is reduced to two, those two can
fill up casual vacancies, the board being empowered to fill them up, The
question is considered, but not determined, in York Tramways Co. v.
Willows (k).

A resolution purporting to appoint A. and B. or such other persons as
the company may nominate directors is nugatory (7).

3. A dircctor of a company ceases to hold office upon
(1) the expiration of the period for which he was
appointed ; or (2) the happening of some event
whereby, by statute or the terms of his appointment,
his office is vacated; or (3) his removal from his
office by the shareholders,

The term for which a director is appointed, and the events upon
which his office is determinable, are generally provided for by the special
Act, charter, or articles of association of the company ; but occasionally
they are defined by agreement between a director and the company.

To secure the continuity of the policy of the company, and to protect
its interests from falling into the hands of persons unacquainted with its
affairs, the Companies Clauses Act, 1845, s. 88, and most articles of
association, provide that the directors shall retire in rotation, and that
the first directors to retire shall be determined by agreement or by ballot
among themselves,

Articles of association generally provide that the office of a director
shall be vacated if he resign his office ; and the Companies Clauses Act,
1845, s. 89, by implication, permits a director to resign. In the absence
of such a provision a person appointed with his consent a director for a
term of years, and accepting the office, cannot resign without the consent
of the company in general meeting (m). Where, by the special Act
incorporating the company, it is provided that the persons therein named
shall be the first directors of the company, and shall continue in office
until the first ordinary meeting of the company, they cannot resign

(i) Munster v, Cammell Co., supra, (1) Patentwood Keg Syndicate, [1906]
(k) (1881), 8 Q. B. D. 685, Cf. New- W.N. 164.
haven Local Board v. Newhaven School (m) Municipal Freehold Land Co, v,
Board (1885), 30 C, D. 850, Pollington (1890), 59 L. J, Ch. 734,
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before the holding of such meeting (n). A director may also bind himself
to act for a certain period, as is frequently done by vendors to a company,
who enter into a contract to act us managing directors for a term of
years, In such a case it is clear that the director can only resign with
the consent of the company, and if he refuses to act as a director,
although the Court cannot compel him to act, he will be liable to the
company in damages for breach of contract. If, however, a director
appointed a managing director for a term of years ceases to be a director,
he necessarily ceases to be a managing director, although the term has not
expired (o).

Table A (Article 78) provides that the whole of the directors shall
retire from office at the first ordinary meeting of the company. This
article does not apply to de facto directors nor to subscribers of the
memorandum of association (p). Similar provisions are contained in the
Companies Clauses Act, 1845, s, 83,

An article providing that, in the event of a general meeting not
being held, the directors who would have retired under the articles if
such meeting had been held shall be considered as re-elected, does not
apply where at a general meeting not duly convened directors are elected
in place of those who ought to retire, although such election is void by
reason of the informality of the meeting (¢).

The Companies Clauses Act, 1845, s. 86, provides that if any director
accept or continue to hold any other office or place of trust or profit under
the company, or be cither directly or indirectly concerned in any contract
with the pany, or participate in any in the profits of any
work to be done for the company, or shall cease to hold his qualification
shares, he shall thereupon cease to be a director ; and sect. 87, that a
director shall not be disqualified by reason of his being a member of
another company with which the contract is entered into, but that he
shall not vote on any question connected with such contract.

The Companies Act, 1908, s. 73, provides that the office of a director
shall be vacated if he does not within two months from the date of his
appointment, or within such shorter time as may be fixed by the regula-
tions of the company, obtain his qualification, or if after such period or
shorter time he ceases to hold his qualification.

Articles of association usually provide that the office of a director
shall be vacated —

If he accept or hold any other office or place of profit under the

company except that of a ging director, , or agent of
the company ;

s

(n) South London Fish Market Co, (p) John Morley Building Co. v, Bar-
(1888), 89 C. D, 824, ras, (1891] 2 Ch. 886,

(o) Bluett v, Stutchbury's, Lid. (1908), (q) Garden Gully 'Mining Co. v.
24 T, L. R, 469, McLister (1875), 1 A, C. 89,
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1f he become bankrupt or compound with his creditors (r) ;
If he cease to hold the requisite qualification ;

1f he be found lunatic, or become of unsound mind ;
If he be continually absent from the board for more than the
prescribed period without the sanction of the board () ;

If he resign his office (1) ;

If he be directly or indirectly interested in any contract with the
company without duly declaring his interest therein to the

board,

It is a question of construction of the words used in the