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QUEEN’S COUNSEL.

In every profession there are rewards of merit more or
less substantial.  These, spur men to action ; and so long
as the rewards are hounestly distributed, the effect upon the
whole profession is good.

By naturc men are different ; some have greater mental
activity than cthers; some have more judgment than
others ; some have = keener sense of hopor than others;
some have a greater ability to please than others; some
are better speakers than others—in a word, some by nature
are gifted, while others are neglected.

In no profession can a dullard attain real success; and
yet some men, though not bright, may, in eertain professions,
attain marked distinction, who, in other professions, would
live and die in obscurity.

Some men are adapted for divinity—others for medicine
—others for law—others for no learned profession what-
ever. The choiee of profession, therefore, is one of serious
moment. A wrong step takea at the start often proves
such a mistake that a whole lifetime is not long enough to
rectify it.

In no profession is truo merit better appreciated by the
public than that of the law. A deserving man, in spite of

adverse circumstances, by dint of encrgy may raise himself
as high as he pleases. If be hag the true ring he issuro
to be appreciated. The converse is also true. A man
unfit for the profession of the law can not, in general, be
forced into greatness; or if so forced, soon falls to the level
which nature designed for him ; all the titles in the world
will not make him a great lawyer, if nature has set upon
him the stamp of mediocrity.

The profession of the law may be divided into two
branches-~the attorney or solicitor, and the barrister or
advocate. In this paperwe are more particularly concerned
with the latter.

The qualifications of a successful barrister are many.
He must be quick—courageous—decided—intelligent—
well-informed. He must have good common-sense, versa-
tility and ability to please. e must be able to express
his ideas with clearness and appropriateness. He must bo
ready for any and every emergency—equal to any and
every occasion.

Mavy enter the profession thinking themselves fitted for
the bar, but soon learn either that they have overrated
themselves, or underrated what is required of them. Many
are called, but few chosen for real success. Examine those
who have succeeded, compare them with those who have
failed, and the ¢ reasons why” will be made apparent to
the humblest capacity.

Connection in England is something: in Canada it is
nothing. A mon with us must succeed upon his own merits,
and not on those of his friends or relatives. He must cither
sink orswim. If, buoyed up with the aid of sanguine and
powerful friends, he venture into deep water, so long as
sustained by them he will appear to do as well as others
who swim without such aids, but the moment the aids are
withdrawn he sieks to swim no more.

In England there are many prizes for able advocates.
In Canada the prizes, though not so many, are not to be
despised. The learned professions in this colony represent
the aristocracy of intellect. Lawyers are to be found year
by year conspicuous iu parliament, cither as leaders of the
goverament or of the opposition. In all secular assemblies
of s deliberative character lawyers are preéminent. Their
ability to express their ideas in 2 manner to be understood
by their fellow-men is the great secret of their success.

The substantial prizes in this colony are—judgeships of
the superior and inferior courts—erown prosecutorships—
crown attornoyships. These are the gift of the govern-
ment for the time being.  The unsubstantial prize is that
of a Queen’s counsclship.  This is also in the gift of the
government for the time being. The real prize—more
substantial than all others—is that of puklic confidence
aud public support.
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Expericnco has proved that government appointinents
arc rarely for merit. Sometimes by accident rather than
design goverament may appoint the right wan to the right
placo; but the reverse of this is too often the case. ¥oli-
tical subserviency is too often the qualificution for place
and power. The loprosy of politics appears to insinuate
itself into every branch of the human economy, where
uppointments are vested in what are called free govern.
ments.

So far as legal appointments in Upper Canada are
concerned, great responsibility is thrown upon the attorney-
general for the time being. Upon his advice such appoint-
meunts are made. In lis hanas is the power of elevating
or depressing the stanuard of his profession. Heis, ina
measure, its guardian. If the power vested in him be used
with a single cye to the public good, he will receive the
approbation of all well-meaning men, no matter what their
political ereed or political affinitics. But if used to reward
political partizans, or to honor private friends—other things
ot being equal—the disapprobation, if not the exceration,
of all thinking men will be the consequence. TFortunately
for Upper Canada our attorneys gencral hitherto, though
in some things blameable, have not been recreants to their
trust. The present attorney-general also has, so far as we
can judge, to the best of his ability discharged his respon-
sible trust, but has, we fear, in some things yielded too
much to the claims of party and other outside pressure.

On this occasion we shall make no reference to his judi-
cial appointments. 'We arc not prepared at present either
to sanction or to condemn them. We have too much res-
pect for the Bench in all its gradations to speak lightly
of those who hold judicial appointments. We prefer
rather, hoping for the best, to give a fair trial to every man
who receives such an appoiotment.

But with another class of appointments we hesitate less
to deal. The appointment of Queen’s Counsel, though of
no real value, has hitherto been looked upon]as something
worthy of acceptance. So long as conferred upon worthy
meu, and worthy men only, it has been esteemed an honor-
able appointuent. Of late years, however, even its fictitious
value has fallen. With multiplication comes deterioration.
The appointments have been too freely bestowed, and the
result has been that the standard of value is much lowered.

A Queen's Counsel ought to mean an advocate who, by
real ability, has attained such a position in the foremost
ranks of his profession as to entitle him to special distine-
tion. No Jawyer springs to a fame in a day, so that some
standing at the bar is usually the incident of a furemnost
advocate, but not his qualification for the appointment.
There should be no confusion between tlie incident and
the actual qualification. To make a man a Queen’s Counscl

merely because of old standing at the bar if otherwise unfit
wou. 1 he absurd. So, respectability is an incident. Noman
should be appointed 2 Queen’s Counsel unless » man of honor
and of respectability. But it does not follow that every man
of honor and respectability should receive she appointment.
Respestability is only one of the incidents, and not any
more than age the qualification. The sole qualification
should be merit. Thisand this alone should be the motivo
for the appointment.

In England the appointments ure usually conferred upon
the leaders of the bar in the different courts, and on the
different circuits. In faci long before the executive makes
the appointment the profession krow that it will be made.
The consequence is that the appointment, wher made,
takes no one by surprise. All are prepared for it; and,
when made, all endorse it. But when appointments are
made which take the profession wholly by surprise, there
is something wrong.

Recently no less than ten gentlemen were appointed
Quecn’s Counsel in Upper Canada. Rumor had it that
the appointmenss were on the tapis some time before they
were made ; and rumor foretold correctly the appointment
of one or two, but was sadly at fault as to the remainder.
All the men appointed are respectable men—some of them
are old men; but all are not qualified. The Attorney-
General has evidently yielded too much to pressure. The
consequence has been in the appointment of some men,
whose appointment hus been a surprise to every body, if
not to themselves.

It is not for us to particularize. It wouid be invidious
for us)to do so. No good would come of it. The appeint.
ments are made and the mischicf is done. Judging from
what the Attorney-General has done, the only thing at
which we wonder is, that while he was about it, he did not
appeint every man at the bar—whether he ever held o
brief or not—a Queen’s Counsel, and so practically destroy
the title which, we ete sorry to say, he has, unwittiugly no
doubt, done so much to degrade. The standard before
he took office was too low. e bas made it still lower;
and a few steps farther in a dowaward direction, and the
title, instead of being a mark of ability, will be that of
mediocrity, if rot of nothingness.

In matters where a fair exercise of judgment is required
there should be no bias. We venture to assert that if the
Attorney-General had esercised his judgment in the con-
templated appointments, free from the influence of political
support, private friendship, and other such considerations,
the result would have been very different.  We cannot say
that he has been controlled solely by political influence,
for he has appointed men of all politics. "We cannot say
that he has been controlled solely by private friendships,



1868.]

— —

LAW JOURNAL.

1156

e

for he has appointed men of whom he knew little except
by reputation. We cannot say that he has been controlled
soiely by a respeet for old age, for he has appointed young
as well as old men. But we do say that these bastard
clements more or less enter inic tho list of his appoint-
ments, and that some men appointed have no claim to the
appointment, beyond one or other of these bastard. titles.
We know how difficult it is under our preseut form of
government for weun in power to be governed solely by s
sense of right and merit. Expediency tos olten usurps
the place of right.  Both in England and in Canada expe-
diency is doing much to lower the standard of the bar, if
not of the bench. The fauit is, perhaps, not so much that
of the Chancellor, in England, or Attorney-General, in
Canada, for the time being, as of the system of government
which renders it necessary for these officers to make sacri-
fices, The result, however, is none the Jess pernicious—
nonc the less deplorable—none the less to be deplored.

THE LATE MR. JUSTICE CONNER.

The Canada Gazette, under date 31st January last,
announced that Ilis Excelleney the Governor-General had
been pleased to appoint Skefington Connor, LL.D., to be
a Puisne Judge of Her Majesty’s Court of Queen’s Bench
for Upper Canada, in the room and stead of the Hon.
Robert Easton Buras, then lately deceased.

The announcement was well received by the many well-
wishers of the learned gentleman who had thus been
honored. Dright hopes were entertained for his future.

He took his seat’on the bench during Hilary Term last.
He presided at the assizes for the County of the City of
Toronto, which opened on the 16th March last. He then
opened the assizes for the United Counties of York and
Peel, on the 13th April last; and on the 20th April last,
during the sitting of the assizes, after a few days’ indispo-
sition, breathed his last.

Those who were intimately acquainted with him were
aware that ever since his elevation to the bench, his health
was precarious; but pone suspected that the day of his
death was so near at hand. Owing to his recent elevation
to the bench, he did not appear to advantage as a Judge.
It requires time to make u Judge of a barrister, however
able; and Dr. Connor, ere he had made himself at home
in his new position, was hurried off to eternity—au warn-
ing to all of the uncertainty of life, and of the folly of
setting hopes or affections on things terrestrial.

e was not an old man at the time of his death. He
was born in Dublin, in 1810 ; entered Trinity College in
1824, and graduated at the same institution in 1830. In
1830, he married Eliza Hume, the sister of Mrs. Chancellor
Blake, and in 1832 came to Canada. For two years he

lived in Orillia. Tired of country life, ho returned to
Ireland, resided a short time on the continent, and in 1838
was called to the Trish bar.  In 1842, having returned to
Canada, he was called to the Upper Canadian bar, and
entered into partnership, in tho practice of the law, with
his brother-in-law, Mr. Blake, and the present Mr. Justico
Morrison. In 1849, he revisited Ircland, and had conferred
upon him by his alma mater the degree of LL.D. In 1850,
upon his retura to Canada, he was clected a bencher of the
Laow Society, and was appeinted a Queen’s Counsel. In
1856, he was clected a representative in the Legislative
Assembly for South Oxford, and thenceforward devoted so
much of his time to polities, that he to a great extent lost
his practice. In 1858, he was appointed Solicitor-General
for Upper Canada, which offico he held only for a few days,
owing to the defeat of the government of which he wosa
member.

Dr. Conner in manner was courtcous, though at times
bitter. e was an able advoeate, and, had he attended to
his profession, to the cxclusion of politics, might in the
course of time have earned for himself a comfortable com-
petence.  Of late years his temper was not improved, owing
to the progress of discase of some kind, to which he ulti.
mately succumbed.

We feel a delicacy in pronouncing an opinion upon his
carcer as a judge, owing to the fact that it was so short,
and owing to the fact that he is no longer living ; but if
the truth must be told, we have no hesitation in saying
his friends were disappointed.  Mad it pleased Providence
longer to spare his life, he would probably have iwproved,
and beecme an able Judge.

In private life he was much esieemed. He was gener-
ous to a fault, and hospitable to all with whom he was
acquainted. Iis death, so soon after his clevation to the
bench, has cast a gloow over a large circle of friends, whose
fond hopes have thus been destroyed.

MR. HALLOWELL’S DIGEST OF ACTS.

We published in the last oumber of the Law Journal
a Digest of acts pussed during the years 1860, 1861, and
1862, which repeal, amend, vary or affect the Consolidated
Statutes of Upper Canada. e publish in this number
a contipuation of the Digest, which embraces acts passed
during the same years affecting the Consolidated Statutes
of Canada. Tho compiler is Mr. J. S. Hallowell, student-
at-Jaw, who has already made himself favourably knows ta
our readers through the columns of the ZLaw Journal.
So fur as we have been able to judge, we can say the com-
pilation is an accurate ome, and all must admit it is a
useful ose. It is difficult to keep up with the work of
legislation in Canada. The amending, altering, repcaling,
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re-enacting, and chopping of every kind is well calculated, |
in the absence of sowme such aid as that of Mr. Hallowell's:
compilation, to confuse if not to mislead. Tow men in!
practice have cither the time or the inclination year by
year to note the effect of cach session’s legislation.  To all
such, Mr. Ilallowell’s Digest will be of much value. And
woe are glad to Icarn that he has been induced to have it
published in pamphlet form. It is for salo by Messrs.
W. C. Chewett & Co.,and other law booksellers in Toronto.
Price 25 cents.

DIVISION COURTS,

A bill is now before Parliament to enable judgment
creditors in Division Courts, to attach debts due their
judgment debtors, provided the smount of such debts be
within the jurisdiction of such Division Courts. It is
iutroduced by Mr. Hooper, and is as follows :

BILL.
An Act respecting the Attachment of Debls in Division Courls :

Her Maojesty, by and with the advico and coasent of the
Legislative Council and Assembly of Canada, enacts as follows:

1. Any party who bas bad an execution in any Division
Court returned nulla bona, either as to the whole amount or as
to part, may obtain from the Clerk an order that all debts
cwing by or accruing from any person or persons to the judg-
ment debtor, of amounts within the jurisdiction of a Division
Court shall be attached to answer the judgment.

11, Io case the Judge be satisfied upon application on oath
made to bim by the party in whose fuvor a judgment has been
given, or be sutistied by other testimony that such party will
be in daager of losing the amount of the judgment if com peiled
to wait until the return of the execution before such o. uer is
obtained, he may direct the order to issue at such time as ho
thinks fit.

PROCEEDINGS AGAINST GARNISHEES.

III. The person to or from whom such debts are owing or
accruing is hereinafter called the garnishee, aud service on
him of the order or notice thereof to him in such manner as
the Judge directs, shall bind such debts in his hands.

1V, ‘tho order shall be for the garnishee to appear before
the Clerk of the Division Court, within whose division tho

arnishee resides, at his office, on some day to be appointed
e the said order ; and the said ordor shall Le sorved on such
gamishee, and if the gurnishee do not furthwith pay the amount

ue by him, or an amount equal to the judginent debt, and do
not disputs the debt due or claimed to be due from him to the
judgment debtor, or if he do not appear before the Division
Court Clerk named in the order at his office, on the day ap-
gointed, then such Clerk, on proof of the service of the order

aving beecn made four days previous, may issue execution out
of the Division Court of the division in which such garnishee
resides, to levy the amount due from such garnishee, and the
bailiff to whom such writ or execution is directed shall be
thereby authorized to levy, and shall levy the amount mentioned
in the said exccution towards satisfaction of the judgment
debt, together with the costs of the proceceding to bo tasxed,
and his own lawful fees; but if the garnishee disputes his
liability, the judgment creditor shall be at liberty to proceed
against the garnishee, according to the practice of the said
Division Courts, for the alleged debt or for the amount due to
the judgment debtor, if lcss than the judgment debt, and for
costs of suit.

V. Payment made by, or oxecution levied upon the garnishoo
under any such proceeding as aforesnid, shall bo a valid dis-
chargo to him as ngainst the judgment debtor to the amcunt
paid or levied, although the proceeding should be afterwards
sot axido or tho judgment roversed.

VI. Theroe shall bo kept at the sevoeral offices of tho Clerka
of tho Division Courts a Dobt Attachment Book, and in such
book, entries shall bo made of tho attachment and proceedings
thereon, with namos. dates and statemonte of the amount
recovered und othorwiso; and the modo of keeping such books
shall ba the samo in all tho offices, and the copies of any entries
made therein may be taken by any porson upon application to
the rro er officer.

ViI. 'The costs of any application for an attachment of debt
undor this Act, and of any rroceedings arising from, or inci-
dental to such application, shall be, in tho discretion of the
Judge, subject to any goneral rules that may be mado in
reference thereto.

VIII. This Act shall be read as if it formed part of tho
Divieion Courts Act.

DIGEST OF ACTS

PASSED DURI
1860~

NG SESSIONS OF

TWHICH REPRAL, AMEND, VARY OR AFPFECT, CONSOLIDATED STATUTES,
FOR CANADA,

{By J. S. Harown, Sudental-Law.)

Imperinl Act 8 & 4 Vic. c. 85, p. xix, Re-Union of Upper Cannda
and Lower Canada, vide 23 Vie. ¢. 21,

Con. Stat. C.

o 1, s. 20, p. 4, acceptanco by n member of Legislative
Council of offico of Speaker not to vacate his sent, repealed
by 23 Vie. ¢. 3, 8. 1.

.1, 8. 24, p. b, Governor to appoint Speaker, repealed by 23
Vic. ¢ 8, 8. 1, 8. 2 in lien thereof.

. 1, sob. A, p. 9, Electoral Division of Trent, vide 23 Vio. c.

39, 8. 5.

1, sch. A, p. 9, Electoral Divisior of Cataraqui, vide 23

Vie. ¢. 89, 8. b.

. 2, 8. 3, p. 12, Electoral Division City of Quebec, amended
by 28 Vic. ¢. 1, 8. 1, and vide 8. 4, 7.

2, 8. 4, p. 13, Electoral Division City of Montrenl, amended
by 238 Vie. ¢. 1, 8. 2, and vide 8. 4.

. 2, 8. 8, sub-§. 13, p. 16, North Riding of Waterloo, amended
by 23 Vic. ¢. 44, s. 1.

. ¥, 8. 9, sub-s. 3, p. 17, Electoral Divisicn City of Toronto,
amended by 23 Vic. 4. 1, 8. 3, and vide 8. 4, b.

. 3, 8. 4, sub-s. 4, p. 20, acceptance by a member of Lecis-
lative Council of office of Speaker not to vacate Lis seat,
repealed by 28 Vie. c. 8, 8. 1.

. 8, 8. 9, p. 21, so much of this section as rclates to such
office repealed by 28 Vic. ¢. 8, 8. 1

. 3, «. 17, p. 23, 80 wuch of this section as rclatgs to such
office repealed by 23 Vie. ¢. 3, 8. 1; vide 28 Vie. ¢. 3, 8. 2,

£ ’

. 3, 5. 19, p. 24, deductions for non-attendanco of member,
amended by 23 Vic. e. 16, 8. 1, sch. A, p. 25, amended by
23 Vic. ¢. 16, s. 4.

The Imperial Act 8 & 4 Vie. ¢. 85, s. 9, p. xxii, 8o much as relates

to office of Speaker, repealed by 23 Vic. ¢. 3, s. 1.

Less than 31 days’ attendance not to entitle member to ses-
sional allowance, but to $6 00 & day, 23 Vic. c. 16, 8. 2.
Caso of a member attending only for part of the session, 23

Vie. ¢. 16, 8. 3.

c. 6, p. 34, clection of members of Legislature, vide 23 Vie.

¢. 1, 8. 4, as to Quebec, Montreal acd Toronto.

6, 8. 11, p. 41, voters’ list L. C. as to Quebec, amended by

23 Vic. ¢. 1, 6. 8.

6, s. 14, p. 44, appeal from Revising Board to the Superior

o

o

C.

C.

or Circuit Court, 24 Vic. ¢. 25, added.
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¢ 6, e 21, p. 48, Returning Officers in L. C., vide 23 Vie. ¢.
1, 5. 6, us to Electoral Division of Cities of Qucbeo and
Moutreal.

¢ 6, 8. 22, p. 49, Returning Officers in U. €, vide 23 Vic. c.
i, 8 G, as to Elcstoral Ihvision of City of Toronto,

0. 6, 8. 25, p. 60, qualification of Roturning Officer, vido 23
Vie. o. 1, 8. 0, sub.s. 2,

¢. 6, 8. 40, p. 69, as to polling places in Wards of Quobecand
Montreal, vide 23 Vic. 0. 0, 8. 6

¢. G, s. 82, 83, p. 76, provisions against bribery and corrup.
tion, and peanalty, &c., repealed by 23 Vie. ¢. 17, s. 1, sub-y,
2. 8, 4, b, 6, substituted therefor.

¢ #, 8. 8, p. 169, spirituous liquors not to be furnished to
lndians in V. C., rep. 23 Vio. c. 88, 8.1, 5. 2 in lien
thoreof,

©. 14, 3. 6, p. 187, certain provisions as to sinking fund, rep.
23 Vie. ¢c. 4, 8. 1.

©. 17, p. 211, Customs Act, 23 Vic. ©. 18 and ¢. 19, 24 Vic.
c. 2. 8, and 25 Vic. 0. 4, construed as ono act, vido 23 Vic.
c. 18, 8. 1, 23 Vie. ¢.19, 5. 2, and 24 Vic. ¢. 2, s. 3, 24 Vie,
¢ 8, 26 Vie. c. 4, 8. 7.

¢ 17, seh. A, p. 266, Periodicals and pamphlets, &c., paying
10 per cent. duty, repealed by 23 Viec. ¢. 18, s, 1.

©.17, soh. A, p. 205, goods paying 10 per cent., kerosens and
conl oil, Le., added by 25 Vic. ¢. 4, s. 4.

<. 17, soh. A, p. 2066, tublo of free goody, vide 23 Vic. ¢. 18,
8 2.

c. 17, sch. A, p. 256, coffee, green, additioual duty of 3 ceats
por Ib. imposed by 25 Vic. ¢. 4, 8. 1.

<. 17, sch. A, p. 258, brandy, by 22 Vie. ¢. 19, 8. 1, Governor
may reduco duty to 30 per cent.

c. 17, sch. &, p. 264, wines, dried fruits, currants, figs
almonds, walnuts and filberts, by 23 Vic. c. 19, s. 1,
Qoveroor may reduce duty to 20 per cent.

c. 17, sch. A, p. 264, coffee, ground or roasted, additional
duty of 3 ceuts. per tb. imnposed by 25 Vie. ¢. 4, 8. 1.

c. 17, sch. A, p. 259, packages exempt frow duty, repealed by
24 Vic. c. 2, 8. 1, vide 8. 2.

c. 17, sch. A, p. 264, molasses, additional duty of 6 cents.
per wine gallon, impoesed by 26 Vie. ¢. 4, 8. L.

c. 17, sch. A, p. 254, sugar, raw, additional duty of 2 cents.
per b, imposed by 25 Vio. o. 4, 8. 1.

c. 17, sch. A, p. 254, sugar, refined, additional duty of 3
cents. per 1b. imposed by 25 Vic. 0. 4, 8. 1.

c. 17, sch. A, p. 266, goods paying specific dutiy, coufectionery,
3 ceuts. per th. added by 25 Vie. ¢. 4.

e. 17,) ech. A, p. 256, tea, new duty imposed by 25 Vie. c. 4,
8. 2.

c. 17:’ schsA, p. 256, whiskey, ncw duty imposed by 25 Vic.
c. 4, s.

c. 17, sch. A, p. 256, free goods, scrap brass, &c., added by
25 Vie. c. 4, 8. 5.

e. 17, sch. A, p. 261, all importations far the use of H. M.
army and navy gerving in Canade, or for tie public uses of
the province, free in certain cases, vide 25 Vie. o. 4, s. 6.

. 19, p. 267, Duties of BExcise Act and 25 Vie. ¢. b, to be
construed as one act, 25 Vic. ¢. 6, 8. 18.

c. 19, s. 2, sub-s. 2, p. 268, what constitutes a distillery,
amereded 25 Vic. ¢. b, 8 2.

. 19, 8. 4, sub-s. 2, p. 268, duty for a distiller’s license, rep.
25 Vie. ¢. 5, s. 8, eub-s, 2. which is substituted for the
repealed section.

. 19, 8. 4, sub-s. 8, p. 269, duty for a brewer's license, rep
25 Vic. ¢. §, s. 8, sub.s. 3, which is substituted for the
repealed section.,

c. 19, 5. 8, p 270, duty per gallon on al! spirits made in this
province, amended 25 Vie. ¢. 5, s. 5, 6

. 19, 8. 9, p. 270, duty of one cent. per gallon ou malt
liquor, &c., sltered to 3 cents, per gallon, 26 Vic. ¢. 5, 8. 7,

. 19, s, 17, p. 273, Revenuo lngpectors to be called Collee-
tors of Inland Revenue, 25 Vic. ¢. §, 8. 1.

[<]
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c. 19, 4. 18 p. 273, powers of Inxpectors as to premises,
books aund accounts of distillers, vido 25 Vie. ¢. b, 8. 17,
25 Vie.c. b, 8. 4, 8, 9,10, 11, 12, 13, 14, 15, 16, new.

c. 20, p. 277, provincial duty ou tavern liceuses, vide 23 Vie,

c. 6,8 4,and 26 Vic.c. 6, 8 1.

. 22, p. 281, Public Lands Act, rep. 23 Vic. ¢. 2, and vido o.

151, as to Indinn Lauds.

24, p. 292, Ordnance and Admiralty Lands, side 26 Vie. o.

2, a8 to telegraphs connected with military defences.

. 24, 2nd ach. p. 297, as to land located by envotled pen-

sioner in Penctanguichene, rep. 23 Vie. ¢. 22, ». 1.

c. 28, 8. 41, p. 314, official arbitraters of public works, vido
24 Vie. c. 2 8. 1.

c. 48, 8. 42, p. 314, their onth, 24 Vie. ¢. 4, 8. B, repeals s.
42 aund substitutes new form of oath.

c. ¥8, sch. A, p. 833, Port Burwell Harbour and Inner Basin,
rep. 23 Vio. c. 103,

c. 28, 8. 46, sub-s. 2, p. 316G, claimants to give sccurity for
costs of arbitration, &c., rep. 24 Vie. ¢. 4, 8. 2, and 8. 3
substituted for repealed section.

c. 28, 8. 59, p. 319, costs of arbitration, &o., rep. 24 Vic. .
4, 8. 2, and 5. 4 substituted for repealed sectian.

c. 32:. p. 379, Bureau of Agriculture, &c., amended 25 Vie.
¢ 7.

c. 32, 8. 21, p. 383, corporate powers of Boards of Arts and
Manufactures, by 23 Vie. ¢. 33, may borrow moncy.

¢. 33, p. 406, Board of Registration and Statistics, vide 24
Vie. ¢. 21, as to trade marks, &c.

¢. 84, p. 419, Patents for Inveaticns. Vide 24 Vie o. 129, a8
to exeeption in favor of John Kricsson, not a British subject.

c. 35, p. 433, Militia Act and 25 Vie. 9. 1, construcd as ono
Act, 25 Vic. ¢. 1, sec. 12.

c. 3, sec. 20, p. 437, rolls of companics to be made annu-
ally, amended. 26 Vic. c. 1, #. 1.

0. 35, 8. 22, p. 438, voluntecr companies, of what to conasist,
rep. 25 Vie. ¢. 1, sec. 2, which is substituted for repealed
section.

¢. 35, s. 81, p 440, Volunteers' uniform, additional section
added by 25 Vie. ¢. 1, 8. 3.

o, 39, 8. 82, p. 440, volunteer's arms, rep. 25 Vic. ¢. 1, 8. 4,
which is substituted for repealed scction.

c. 85, 8. 40, p. 442, payment of active militia, zep. 26 Vie. c.
1, 8. 8, which is substituted for repealed section.

c. 85, 8. 43, p. 444, payment of officers, &c., rep. 25 Vie. ¢. 1,
8. 7, which is substituted for repenled section.

Appointment of brignde majors, &e., 25 Vie. ¢. 1, s. b.

On proof of performance of drill, active militia to be paid,
25 Vie. ¢. 1, 8. 8.

Pay of militia called out for active servico, 26 Vic. ¢. 1, a. 9.

Raising regiments in time of war, 25 Vic. ¢. 1, s, 10.

Urill Association, 25 Vie. ¢. 1, 8. 11.

The five last mentioned sections are new enactments.

c. 40, 8. 20, sub-s. 1, p. 627, unlicensed persons not to aot as
runners for stesmboats, &e., rep. 26 Vie. o. 8, which is
substituted for repealed section.

¢c. 45, 8 3, p. 658, Board of Steamboat Inspectors, to make
certsin regulations, &c., amended 23 Vic. ¢. 28, 8. 1.

c. 49, 8. 33, liability for damages sustained by the non-obser-
vance of this act, p. 566, vide 23 Vic. ¢. 28, 8. 2.

c. 45‘,)83. 342. penalty for contraveation, p. 566, vide 23 Vie.
c.28,8

¢. 45, 8. 85, rccovery and application of penalties, p. 666,
vide 23 Vie. ¢. 28, 8. 2.

¢. 47, 8. 10, p. 690, Inspectors of flour and meat at Quebee
and Montreal to have assistants, amended 23 Vie, ¢. 26, 8. 1.

¢. 47, 8. 17, p. 594, braanding qualities of flour, rep. 23 Vie.
c. 26, s. 2, and see grades thero substituted.

c. 4?,33. 18, p. 595, rencwing samples, amended 23 Vie. c. 26,
8. 8.

23 Vie. c. 26, s. 4, interpretation clause.

. 61, 8. 2. p. 630, nppoiatment of inspectors of sole leather,
rep. 24 Vic. ¢. 22, which is substituted for repoaled section.

[<]
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0. 64,84,5,6,7,8,9,10, 12,18, p. 644-6-6; 24 Vie. . 23,
s 3, onacts that theso scctions havo applicd and snall apply
to all Banks chariered before, during or sfter tho sessions
of 1859,

. 04, 8. 8, p. 645, Banks may take by indorsement bLills of

lading, Sc., ns collatoral sucurity for bills, &ec., discounted

by them, amended 24 Vic. c. 28, 8. 1.

04, 8. 11, p. 646, Act to apply to Banks chartered in 1859,

ropealed by 24 Vie. ¢. 23, 8. 8.

Advances on bills of ladiog to give a first licn on goods, by
24 Vio. ¢. 23, 8. 2.

0. 66, 8. 70, p. G79; so much of this section us limits the
duration of 4 & & Vic. ¢. 82, rep. 24 Vie. ¢. 8, ». 5, which
continues 4 & 6 Vio. c. 82, as regards Savings Danks, for
five years from 18th May, 1861, and from ther.coe until the
end of tho next ensuing session of the Provincial Parliament.

o. 68, p. 682, Insurance Companics, by 28 Vie. o. 34, may
take 8 per cent.

0. 63, s. 1, p. 719, formation of Joint Stock Companiecs,
amended 23 Vie. ¢. 30, 8. 1, and 24 Vie. ¢. 19, 8. 1, vide 23
Vie. ¢. 31, and 24°Vic. c. 20.

c. 63, 8. 2, p. 720, how statoment to be acknowledgod,
amended 24 Vie. ¢. 19, 4. 2.

c. 63, p. 780, new section added by 23 Viec. ¢. 30, 8, 2, ard
vide 23 Vio. ¢. 31, and 24 Vie. c. 20.

¢. 64, p. 730, Mizing Companies, vide 23 Vic. ¢, 31, and 24
Vie. ¢. 20.

c. 65, p. 732, Joint Stock Companics, Gas and Water; 23 Vic.
32, extends c. 65 to parish and towanship municipalities,
vide 23 Vie. ¢- 31, and 24 Vie. ¢. 20.

o. 66, p. 748, Railway Act smended 23 Vic. ¢. 29, vide 23
Vie. ¢. 81, and 24 Vic. 0. 17, 20.

c. 66, 8. 11, subd-s. 1, p. 766, explained by 24 Vic. ¢. 17,8. 1,
c. 66, s. 131, p. 784, one railway company may agree
another respecting traffic, amended 24 Vic. ¢. 17, 8. 4.
When County Court judge interested in lands required for

railroad, 23 Vie. ¢. 29, 8. 10, 24 Vie. ¢. 17, 8. 3

Pernalty on railway employces refusing to forward traffic, 24
Yie. ¢. 17, 8. b.

Interpretation of certain words, 24 Vic. ¢. 17, 8. 6.

24 Vie. ¢. 17, to form part of Railroad Act, 24 Vic. ¢. 17,8. 7.

Interest of purchase money to be deemed part of railroad’s

working expenses, 24 Vic. c. 17, 8. 8.

. 67, p. 797, Electric Telegraph Companies, vide 23 Vic. c.

31, and 24 Vie. . 20.

68, P 801, Joint Stock Companies, to facilitate tho trans.

mirsion of timber down rivers and streams, vide 23 Vic, ¢.

81, 24 Vic. c. 20.

76, p. 860, practico of physic and surgery, and the study

of auatowy, vide 24 Vic. ¢. 24, as to vaccination.

. 97, 8. 91, p. 882 plans of towns, &c., to be registered.

vide 24 Vic. c. 4¢.

80, p. 892, foreign judgments and decrees, vide 23 Vic. ¢.24,

88, p. 940, fire inquests, by 28 Vic. c. 85, extended to

country parts, and by 24 Vic. ¢. 33, amended as to Upper

Capada.

89, s. 1, 2, 8, p. 9145, proceduro in extradition matters,

rep. 24 Vic. ¢. 6, 8. 1.

89, 8. 1, p. 944, 24 Vic. c. 6, 8. 2, substituted therefor.

89, s. 2, p. 945, 24 Vic. c. 6, 8. 3, substituted therefor.

89, 8. 8, p. 945, 24 Vic. ¢. 6, 8. 4, substituted thcrefor.

91, p. 962, offences against the person, vide 24 Vie. c. 8.

91, s. 5, p. 953, poisoning with intent .. urder, amended

24 Vic. ¢. 7.

. 91, 8. 13, p. 95b, felopiously administering drugs, vide 24
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c. Y2, p. 961, offences against the person and property, vide
24 Vic. ¢. 8.

c. 92, 8. 36, 37, p. 969-70, destroying trees, &o., vide 23
Vic. ¢. 37.

93, 8. 24, 25, p. 985, destroying trees, &c., vide 23 Vie. ¢ 37.
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¢. 95, p. 0498, lottories, by €3 Vie o. 36, . 95, not to apply to

bozaar« for charitable purpo«ea.

a4, s. 349, p. 1016, perjury, indictments in cages of, amond-

ed 21 Vie. c. 10,

99, 8. 49, p. 1016, subornation of perjury, indictmonts in

cases of, amended 24 Vie c. 10.

99, 8 G0, p. 1022, obtaining money, &o., undor fulso pro-

tenaes, vide 24 Vio. o. 10.

99, s. 91, 92, p. 1029, recording sontenco of Jdeath, offect

of, rep. 24 Vie. 0. 9.

As to indictments for the following offences-—conspiracy,
koeping o gombling house, keeping a disorderly house,
and any indecent nssault—vido 21 Vie. ¢. 10.

¢. 102, 8. 64, p. 1055, in U.C. County Court Judge may ordor
person committed for trial to bo bailed, rep. 24 Vie. ¢. 15,
s 1, 8. 2 substituted for 8. 64,

¢. 103, p. 1083, Justices of tho Peace out of Sessions in ro
sammary convictions, vice 23 Vic. ¢. 14, 5. 3.

¢. 107, p. 1165, prisons for young offenders, vide 28 Vie. c.
22, 8. 2, a3 to Penetanguisheno.

¢. 108, s. 6, p. 1189, provision ns to Criminal Lupatio
Asylums, rop. 24 Vic. ¢. 13, 8. 1, and vido 5. 3 rubstitated
for s. 6.

¢. 109, p. 1169, confinemont of dangerous Lunatics, vido 24
Vie. ¢. 13,8. 2 . .

¢. 110, 8. 4. p. 1164, nhsence of Chairman of Jail and Prison
Board, &c., rep. 24 Vie. c. 11, 8. 1, 6. 2 substituted for

<.
c.
c.

c.

8. 4.

¢. 110, 8. 11, sub-s. 1, p. 1167, Inspectors to visit prison at
least four times a year, rep. 24 Vic. c. 11, s. 1, 5. 3 substi-
tuted for 8. 11, sub-s. 1.

¢. 110, 5. 11, sub-s. 3, p. 1168, to keep minutes of their visits,
rep. 24 Vie. ¢. 11, 8. 1, 8. 4 substituted for 5. 11, sub-s. 8.

¢. 110, 8. 11, sub-s. 10, p. 1169, Inspectors to report annu-
ally, amended 24 Vic. ¢. 11, 8. 6.

¢. 110, 8. 25, p. 1176, Inspectors to keep n record of pro-
ccedings and transmit to the Governor, rep. 24 Vie. ¢. 11,
8. 1, 8. b substituted for 8. 25.

¢. 110, 8 82, p. 1176, Inspectors to report nunually, amended
24 Vic. ¢. 11, 8. 6.

Words * Board” * Inspectors’ to mdan s quorum of tho same,
24 Vic.¢. 11,8. 7.

¢. 111, 8. 46, sub-s. 1, p. 1191, salarics of Inspectors, rep. 24
Vie. c. 12.

¢c. 111, 8. 78, p. 1199, treatment of military convicts, rep. 24
Vie. . 12,

c. 111, 8. 74, p. 1199, treatment of insanc convicts, rep. 24
Vie. c. 12,

7 Vie. ¢. 10, 9 Vic. . 30, 12 Vic. o. 18, 13 & 14 Vic. c. 29,
conti- ned by 26 Vie. o. 9, to 1st January, 1863, and thence
until the ead of the thea next ensuing session of the Pro-
vincial Parlinment, vide 23 Vie. ¢. 14, 8. 2, 24 Vie. ¢. §,
8. 2, vide 8. 3, saving clause.

Defects in the registration of titles in the county of Hastings,
continued by 25 Vie. ¢. 9, s. 4, to 1st January, 1663, and
thenco until the end of the then next ensuing session of the
Provincial Parlinment, vide 28 Vie. 0. 14, 8. 5, 2. .1¢. ¢.
9, s. 4, vide 8. 3, saving clause.

i
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SELECTIONS.

CRIME AND CRIMINALS.

BY ALEXANDER PULLING, KSQUIRE, OF THE INNER TEMPLE,
BARRISTER-AT-LAW.

‘The daring atrocities recently perpotrated in the open streets
of London, have had the effect of furcing on public attention
the very serious social question of the best mode of dealing
with our criminals, Able writers in the public journals, ex-
perienced officials, and intelligent reformers, have given us
their various views on the subject of transportation, pensl

. 93, 3. 28, p. 986, vide 256 Vic ¢. 22,s. 2,

el

servitude, prison discipline, and tickets-of-leave. And we havo
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had dosoribed to us, in startling colours, the * Guilt Gardens';
where crime is suffered to grow, in spite of the weeding of the
police, and the missionaries of religion and humanity.

There appenrs tv be an almost unanimous feeling that our!

rosent provisions for checking the growth of crime, for deal-!
ing out justice to malefnotora, nnd protecting the commu'-‘ty!
from their cutrages, are defective ; we sac crime aystematically
carried on, and the gardens of guilt flourish under the im-
mediata surveillance of the police, and hardened offonders let
loose on society, through defective provisions for keeping them |
under re-traint. The Government, moved by the pressure)
from without, has inatituted n formal enquiry. but in spite of |
all that has been said or written, we bave as yet no practical
suggestions for legislative interferonce.
ur known crimizal population at this day living in uncoo-

strained liberty, cobatitutes a large and formidable body,
amounting, sccurding to tho Iast police return, to upwards of
123,000 individuals,* having for their known haunts upwards
of 24,000 houses dena of in’l;nm{‘whcre crimo is systemntically
encouraged, and the criminal sholtered and prctected. The
known oriminals suffered to be at large out-number twelve
times the convicts in actual custody, and six times the whole
constabulary forco of the kingdom. They swarm in our
principal towns, with varying force in proportion to the
ordinary population ; and, as might be expected, are in the
greatest numbors in London, where the criminals at large are
upwards of 21,000 strong, living in or frequenting (as we are
told) 2,755 houses of ovil fame, disreputable beer and apirit

ops, coffea-houses, brothels, tramps’ lodging-houses, and
other places of a similar character.

The “Thieves’ Quarter’ is in most places a distinct district.
It often includes whole atreets, occcupied by criminals, or
these who are in league with them, or directly derive their
support from them ; and the rents and profits of theso sinks
of iniquity, where do they go to? The depredations on the
public have been variously estimated at from £700,000 to o
million sterling per annum. We may conjecture how much
of this goes to the receiver of stolen gouds; and, looking at
tho high rents which are always charged for the abodes of
infamy, how much finds its way in the sbape of rent to the
lodging-house keepsr, and to his '\mmediate landlord, and to
the actual owners of property so polluted? Those who have
made the haunts of vice their study, tell us that the actual
perpatrator of crime i3 proverbially improvident. e squan-
ders his ill-gotten spoil almost as soon as he acquiresit. lis
existence ig one of continual venture: riotand revelling to-day
——sickness, want, and misery the nest. The community of
criminals, however, hold fast by one another. ‘f'he thief, when
business is slack, can obtein crodit from those who thrive by
his misdeeds. The trade of thieving, like other trades, to be
successfully carriad on, requires the aid of the CaprraLisr.
Without the ready money, which the receiver of stolen goods
instantly supplies, and those dens where the criminal is har-
bqurgd, the felon’s vocation would be impracticable. Is it not
within our power to suppress both the one and the other?
The principle is incontrovertible, that whatever is guined by, or
used _for the purpose of, contravening the law, should by the (ew
be forfeited. Bring this home to the caso of the receiver of
etolep goods, and the owners of places used as the cover for
criminals, and robbery us a trade would cease of itself.

It may be assumed that the certain prospect of o pecuninry
loss—even of simply having to restore what has been dis-
houestly obtained—would be far more cffectual to check the
criminal than the risk of any superadded personal suffering.
The imagination, indeed, socon nccustoms itself to mere riske.

¢ Though the formal roturns show in theeo figures ad apparant docreaso in the
DT, A8 pared with proceding years, this unfortunately is accounted for
merely by an error in the returos—the larger number returned three years ago
as kuown criminals, locluding sl those who Rad ever been conricled, whether
proved o be relspsing Jato crime or not; whils the seturns now wadeo oaly io-
clude thuse kuowa to be liting by cntue.

[
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however serious, if thero is an ndequate inducoment to ineur
thera.  Few of us are deterred by the ]\mspcct of posnible
mischance, from pursuing our ordinary cullinge by sea ur land,
in penco or war ; and the inevitable risk of inatant dopth, or of

ersanal iujury. loses its torror whan it has been often incurre.l.
R’ono but the Insane, or the predetorminel martyr, howover,
rush on cerfain injury or loss.

Tno criminal, whose wholo life has been one of vonture, is
in like manner influenced little hy the terror of possible
punishmont; but let the prospect of failing in his enterprise,
or suffering from what he is about to do, be certain and im.
mediate, and the mere brute instinct uf self-preservation will
restrain him. When we look back to the curious varieties of
punishment which have from time to time been devised with
tha view of deterring from crime, and consider how ireffectunl
they all of them were, from the pecuniary mulct of our Saxon
ancestors, to tho remorseless sentence of death which our

randfathers indiscriminately ndhered to, is it not boyond a

oubt that crime cannot bo suppressed hy & mere rovision of
the law affacting porsonal punishments? We may go a step
farther, and say thdt the felon’s calling can only be put an
end to by making cach venture inevitably unprofitable and
impracticable. T'he odious slave trade survived the pencl lawa
which were desizned to repress it, and only died away whon,
with the progress of civilisation, the property in slaves was
aholished, and the hideous slave traffic became a profitless
venture. 'Phe smuggler, too, in days gone by, was deterred
by no mere penal laws ; but when, by judicious legislation,
the contraband trade is come to be, on the whole, an unprofit-
ablo one, the old class of smugglers, who dared every danger
with the chaace of gain, have nbandoved their calling in
despair. Is it impossible to beat tho robber in like manper
out of the field, by diminishing the temptation and increasing
the difficulty of his calling, to cbstruct and prevent the offender
in the career of evil, and to drstroy the market for his produce;
to substitute greater certainty of punishment and loss, for the
mere riek which is now incurred; to make the criminal'a
career, not only as distasteful as possible, but one of certsin
failure—leaving only for the perpetration of crime those
matrked with the bLrand of incorrigible felon, operating, like
that of incurable lunatic, as a forfeiture of all the privileges of
& rational being?

If we look to the existing atate of the law with regard to
confiscation ag the result of crime, we are bpund to sce that the
principle aimed at is most inadequately carried wut;—that the
bankruptey laws and revenue laws a~e rore severe and certain
against defaulters and those wha deal with them, than that
nart of our code which aims at the repression of felony,
Felony, by the common law, operates de fuclp as o forfeituro
of all the consiet’s rights and property; but as the legal
operation of the forfeiture dates only from the conviction, and
not from the time of the offence, the just conscquences of the
crime are almost always evaded. ‘The habitual receiver of
stolen goods, the man who has grown rich by crime, never
omits on the very eve of an inevitable conviction to make an
assignment of 9il his property, so as effectually to insure ita
full enjoyment on his own release from prison, or its continued
empbynient in its wonted course—the trade of crime. The
Court of Common Pleas, a few years ago, wng forced to decido
that such an assignment was valid, though made after the
comwencement of the assizes, and of the very date of the re-
cord of the conviction, hut before the day on which sentence
wag passed. It is true, that if actual froud in the makiug the
assignment were proved, this would invalidate it; but the
act of assigning in contemplation of & conviction is not deemed
illegal, and such assignments are rarely, if ever, defeated.
The bankruptcy 1sessenger can seize all the bankrupt’s estate
and enects which he possessed when 'ie made the first default;
but the estate and effects of the felon escape the grasp of the
Iaw which he has ontraged.
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Can there be any doubt of the justice of a provision which
should make a conviction for felony operate as an absolute
confiscation of all the property belonging to, or in the order or
disposition of, the felon at the time of his offence; except, of
course, as against bond fide purchascrs for value without notice ?
This would, no doubt, sometimes fall as an unexpected blow
on innocent persons dependent upon the felon’s support ; but
the same misfortune happens in unexpected bankruptecies; and
the apprehension of forfeiture would operate very beneficially
in deterring from crime or from having dealings with suspected
criminals. Such a provision would certainly go farther to
destroy the business of receivers of stolen goods, than any
amount of personal punishment that might be devised.

Again, when a vessel has been found to be engaged in a
smuggling adventure, our revenue laws absolutely confiscate
both ship, cargo, and stores, though the owners may have been
really innocent of the illegal use to which their property had
been applied—but the property in the felon’s den, with the
insignia of crime all round, is protected by the law. Every
person interested in such property may be fixed with a guilty
knowledge of the nefarious purpose for which it is used—every
shilling received in the shape of rent may carry with it proof of
the polluted source from which it came, and yet the law allows
the propertz to continue, and bids the nuisance go on and
prosper. Would the doctrines of our Constitution, or the
principles of right and wrong, be violated if such property
were de facfo confiscated ; if all houses where crime was
habitually carried on, and known criminals harboured, were
by law to become forfeited to the State, subject only to the
bond fide rights and interests of those who had no notice?

The receiving houses for known criminals, indeed all houses
of ill repute, it is notorious, bring in the most rent, and the
least amount of losses from bad dobts, or expenses of repairs,
&c. They are owned, for the most part, if not by actual
criminals, at all events by those who, having full power to
suppress the evil, gain a shameful profit by its continuance.
In some cases, no doubt, there are to be found among the many
who have freehold, leasehold, legal or equitable interests in
such property, persons who though, in the present state of the
law, hesitating to take the initiative in attempting to prevent
their property being applied to such nefarious uses, would
hail with satisfaction any legal provision which would necessi-
tate their getting rid of their infamous tenants; but these
1mnocent possessors of income derived from such polluted
sources form the exception, which any contemplated change
in the law could easily provide for.

The remedy which seems most reasonable for getting rid of
such decided social nuisances as the dens of iniquity already
referred to, is, that every place proved to be the resort of
known criminals of any class, or where any unlawful vocation
is carried on, should de facto be forfeited ; the proceedings
for enforcing such forfeiture to be taken by the person next
entitled to enter as landlord, if not conniving at such illegal
use of the property, and on his default, by the Attorney-
General; but in the latter case, all persons having any
leasehold or freehold interests in the ill-omened property, and
not proved to have had notice of the purpose for which it was
applied, should be entitled to have such property restored,
according to their several interests therein, on paying the
expenses of the proceedings which had been rendered neces-
sary by the illegal use of the same. In any provisions for
carrying these suggestions into effect, ample power should he
conferred for compelling those immediately entitled to take
advantage of the forféiture, to do so at once; and in default
of proceedings by the various mesne landlords, and the owner
of the freehold, the forfeiture should prima fucie be to the
Crown; o that every person in succession having any interest
10 property so applied to illegal purposes might have the power
and inducement, as well as the obligation, to suppress the
nuisance.  The robber’s nest cannot be now made in the clefts

of rocks or subterranean caverns. Destroy the Thieves’
Quarter, and the known eriminal would be deprived of what
18 really essential to the carrying on the trade of robbery.

It remains to say a few words on the subject of personal
eontrol over the known criminal, and of his arrest, conviction,
and personal punishment. In the case of persons who have
been once convicted of felony, it can hardly be held an in-
fringement of our general principles affecting the liberty of
the subject, it the law imposed on the discharged convict,
some liability to guarantee society against his relapse into
crime, as & necessary protection for the rest of the community.

If an irascible person threatens violence to his neighbour,
the law requires him to find sureties to keep the peace towards
all Her Majesty’s subjects, and he is liable to be imprisoned
if he cannot find security, or afterwards offend. The known
associate of thieves, however ; the offender who has been a
dozen times convicted, and who disclaims all attempts to gain
an honest livelihood ; bent on corrupting all who join him,
and ever on the look out for the opportunity to plunder and
rob; is, according to our present system, never called on to
find security for his good behaviour. The danger to society
is surely greater from an incorrigible eriminal than from a
man actuated by momentary passion, or a conviet so far re-
formed as to obtain a ticket of leave,

Now to afford greater protection to the community ngainst
the criminal at large, would it not be better to provide that
every conviction for felony should de facto operate as a recog-
nizance on the part of the convict to be of good behaviour for
a time to be named in the sentence? the recognizance to be
forfeited on proof, to the satisfaction of a police magistrate,
either of the convict leading a dishonest life, or not honestly
endeavouring to maintain himself. All defaulters in this
respect to be remitted to prison, unless some responsible
sureties be found for their good behaviour.

As a further protection from the atrocities we have recently
heard so much of, would it not be as well to increase the.
power of the police against persons reasonably suspected of
felonious intentions? The Act 15 & 14 Vict. ¢. 10, makes it
an offence to go by night time armed with offensive weapons or
instruments with intent to commit a burglary, or having
possession of housebreaking implements in the night time
without reasonable excuse.

Would it not be wise to carry out this principle, and make
it an offence for any suspected criminal to be found at any time
in possession of dangerous or offensive instruments without
lawful excuse ; the liability to be treated as a suspected person
to attach to all persons who have ever been convicted of felony
or are the known associates of criminals ?

At the present time there is too often a failure of justice in
adjudicating on the convict, in consequence of defects in the
evidence of a previous conviction, or of deficient information
as to the circumstances under which the conviction took place,
or of the real character of the offender.

As a remedy for this, why should there not be a Register
kept of all persons who bave been previously convicted? In
this Register might be entered the name, age, and description
of the convict, his adopted alias or soubriquet, a note of his
conduct while in custody, his previous character and education,
trade or vocation, his ordinary places of abode or resort, and
such other particulars ns might be necessary to establish tho
identity of the convict, and guide the judgoe or magistrate in
discharging his duty.

To facilitate the formation of such a Register, all necessary
information, as far as it can be obtained, should, in the case
of persons accused of felony, be duly noted by the police officer
baving charge of the case; and all particulars should be
furnished to the judge or magistrate presiding at the trial;
and on the trial for any offence committed after a previous
conviction, a note of these particulars should be annexed to
the record of such convietion.
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With regard to the much vexed question of tickets-of-leave,
it is hardly to be denied that the tadulgence shown aftor a
judicinl sentence duliborntoly passed, i, to o crrtiimn oxtent, a
cancollation of that sontonco it a manner not adequately pro-
vided for by the law; tho indulgenco being givea for good

The subjeet of tho enartment was briefly, and, wo think,
woll put some yeart apo by Judge Gowan, in a published
address.  The learned judge—aficr oxpressing un opinion

itlnat the (then) new provicion would be n pgreat blow to

conduct whilst under rostraint, and not always justified by tho ! . ) .
offonder’s conduet when at large.  The gaol chaplain, or tho*ﬁ‘“"d“lc"t practices by debtors, and, in somo measure,

. ' N [} . .. . .
dilletante folon-tamer, mny bo decoived. The lunatioc under the | cheek the disposition common with imprudent persons to
immedinto eyo of his keeper way be harmless, but very unfit .

to bo discharged from all restraint. Tho tigers that tamely
lot Van Ambuorgh play his experiments upon thom, would be |
vory awkward animals to meet at night on the high road. To,
encouragoe good eanduct in tbu prisonor, without diminishing
the etiicney of his sentence—to hold out to the conviot an im-
meodiato inducemont to reform, and at the same time to prevent
errors ot abuses in the ayatem of interfering with the authority
of our judges—would it not be well to provide, thaw no ticket-
of-leavo, axcept in tho case of urgent neccssity from illnoss,
&e., be granted without the express sanction of the judge or
magistrate who passed the sentence, or in case of his death, by
some other judge? All persons released on tickots-of-leave
to be required to present themselves at stated times before a
police-magistrato and to havo their ticket-of-leavs indorsed, so
as to show what their conduct has been since it was granted.

With such ndditional restrictions on the criminal pursuing
his infumous carcor, we might give more pusitive aid to the
reformod or ponitent offender.

Could it not with advantago bo provided, that a convict,
whather on ticket-of-leave or discharge, striving to gain an
honest livelihood, should have more effectual protection from
the police against maltreatment from his former associates or
others ; and on giving Proof to the eatisfaction of a police-
magistrate of one yoar’s good character, be entitled tvo have
s formal cortificate thereof, and an ontry of the fact made
against his nams, vn the Register of Cunvicts?

If any reguintions made to carry out theso suggestions were
followed by more judicious rules for the prufitable employment
of prisoners, and enabling them on their discharge to support
themselves by honest labour, or to emigrate, and by mure care
on the part of our local authorities fur the healthiness and
comfort of the dwellings of the poor, our criminal population
would be very materially diminished, and the amendnient of
the offender, instend of being a mere make-believe tv delude the
unwary, would be permanent and real ; the growth of crime
wonld be effectunlly checked, and the eriminal offender more
often converted into the useful citizen.

eomm—

——

DIVISION COURTS.
TO CORRESPONDENTS.
AU Communeations on the ml{:a of Duision Churts, or having any relalion to
Division Mourts, are in future to be addressed o  The Edwors of the Law Journal
Barrie Fost Office.””
AU olher Communications are as hitherto to be addressed tr “T ke Blitors of the
Law Journal, Turonlo.”

THE LAW AND PRACTICE OF THE UPPER
CANADA DIVISION COURTS.
(Qntinued from page 08 ) .

UNIFORMITY OF PROCEDUGRE IN TIIE DIVISION

COURTS.

We continue this subject from last number.

We believe that much misapprehension exists as to the
true objects of the Judgment Summons Clauses; and yet
they seem plain cuough; and if the provisiun was rightly
and discreetly administered, would not be faulted by the
fair creditor or upright debtor.

neur debts recklessly, and without any reasonable prospect
of being ubic to discharge them afterwards—goces on
to say : — “ The powers given aro for tho discovery of
t' ¢ proporty withheld or concealed, and for the cenforee-
.. of such satisfaction as the debtor may bs able to give,
and for the punishinent of fraud. This last is by no mcans
to be understood 23 imprisonment for the debt due.  Under
the statute a debtor cannot be iwprisoned at the plensure
of the creditor meicly, without public examination by the
court, to asccertain if grounds for it exist in the deceitful-
ness, extravagance or fraud of a debtor. The man willing
to give up his property to his crediturs, ready to submit
his affeirs to inspection, and who has acted honestly ina
transaction, although he may be unable to meet his engage-
wments, has nothing to fear frum the operation of the law,
It is the party who has been guilty of fraud in contracting
the debt, or by not afterwards applying the means in his
power towards liquidating it, or in sccreting or covering
his cffects from his creditors, upon w'om the law looks us
a criminal, and surrounds with danger.”

Perhape one of the most important powers is that which
relates to the discovery of property withheld or concealed.
The oreditor’s objsct is to get his money—to secure the
fruit of his'judgment; aad the power is rarely brought
ioto motion with & view of morely punishing a debtor,
The examinntion of the debtor is sometimes the easicst, and
it is often the only method by which a creditor can tear
awy the veil of frand fron. Jishunest cuntrivances to cover
property ; and any one at all acquaisted with the business
of the division courts will know that a man against whem
excecutions upou executions have been returned “ no goods”
is cften proved out of his owa lips to have ample means, or
to have property in the name of avother person, or to have
debts or promissory notes due to him amply sufficient to
meet all his engagements; and many a time within the
writer's own knowledge, have wmen paid claims, sometinies
at the last moment, from a well-supplied purse, rather than
submit to an examination. It is easy to understand that
dishonest person may be able to deal with his property so
that a bailif would have no alternative but to return « no
goods” to an execution against him; and a man with
$1,000 in guod notes in hiis pocket may langh at a fi. fu. ;
but pat this man under examination, and the truth, or a
portion of it, will come out, and payment, or punishment
for refusing, will he the appropriate result. Fron thege
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means, but no inclination to pay his debts, will most
anxiously desire to escape an examination. And, there-
fore, the law properly provides that should he neglect or
refuse to appear he is to be purished, not, strictly speak-
ing, as for a contempt, but non-appearanca goes to show
the high probability that some fact exists the telling of
which would speak against bim or benefit his creditors.
Section 165 provides clearly enough for the cases under
which a judgment debtor after sutnmons may be committed,
and that under five distinet heads.  The first three relate
to the personal conduct of the debtor afier summons served
on him.

1, If the debtor does not attend the summons as
required, or allege a sufficient reasou for not attending.

2. If he refuses to bo sworn, or to give a full statement
of his trapsactions and affairs; or,

8. If he does not make answer to the same to the satis-
faction of the judge.

The judge may order him to be committed.

The last two grounds are—

4. If it appear to the judge either by examination of
the party or by the evidence,

(c) That the party obtained credit from the plaintiff, or
incuived the debt or liability under false pretences ; or,

(6) By mecans of frand or breach of trust; or,

(c) That he wilfully contracted the debt or liability
without having at the time a reasonable expectation of
being able to pay or satisfy the sawe; or,

(@) Has made, or caused to be made, any gift, delivery
or transfer of any property, or has removed or concealed
the scme with intent to defraud his creditors, or any of
them ; or :

5. If it appears to the satisfaction of the judge that the
party had, when summoned, or, since the judgment was
obtained against him, has had snfficient means and ability
to pay the debt, &c., and refused to pay, &c.

Then, and in any such case, the judge may, if be thinks
fit-—1. e., in the exercise of a sound discretion—under the
circumstances make an order to commit the party to the
common gaol for a period which must not exceed forty
days; but by section 169 he may obtajo his discharge at
any time ypon satisfying the demands against him.

Now it is quite impossible to do justice to the parties or
to carry out the law without a special examination into
each particular case, and the judge who, ac our correspon-
dent states, ¢ summarily disposed f a great number of
judgment summonscs by one ordes applicable to the whole

great ignorance or gross indifference as to his duties.

Our correspondent remarks further that ¢ the benefit of
the judgment summons clsuses are practicully denied in
another county, because the judge has ordered the clerks
of all his courts not to issue judgment summonses, unless
conduct money is deposited for the judgment debtor, the
same as if he were a witness, a thing never thought of in
the superior courts.”

We do not think the judge was acting with aunthority in
giving the order stated, but we are by no means prepared to
sny that he might not under certain circumstances decline to
make an order to commit for default of aprearance, unless
1t was shewn to him that an indigent debtor residing at a
distance from a court was furnished with conduct money.
Qur correspondent is wrong in saying it is ¢ a thing never
thought of in the superior courts,”” for several of the judges
will not grant an order to comrit unless there is some proof
that the defendant has had conduct money paid him.

We must reserve further comment on this subject till
next number.

CORRESPONDENCE,
New Trial on huterpleader.
To Tk EDITOR OF THE LAW JOURNAL.

GenTLEMEN,—The Common Pleas have recently decided, in
Mulligan v. Cook el al, that a new trial in interplendc~ matters
cannot be granted in a Division Court. I havo alw 3 been
of opinion that such power did exist, under the 107tn section
of the Consolidated Division Courts Acts. A similar decision,
in Regina v. Doty, took place before the passing of the Con-
solidated Act. Tho impression gains ground that the recent
decision virtually says, No new trial can be granted in the
Division Courts. No mention is made of new trials, except in
197th section. I have failed to discover that any distinction
is there made, The words are general, and confined to no
particalar class of cases.

R. WinLiass,
Div. No. 1, Co. Perth.

Yours, &o.,

Stratford, April 7, 1563.

[Wo agree on all points with our correspondont. The right
of new trial in interpleader matters is more important than in
ordinary cases; but the decisions referred to seem to run the
other way, and of courso they must govern in the Division
Court. Should Mr. M. C. Cameron’s bill pass, the latter
clauses of his bill will do much to prevent the evils that would
arige froma want of the new-trial power, and we hopo .hese
clauses may pass. The first clauses, as to altering Divisions.
are most objectionable, and would be sure to produce constant
changes in Divisions, and unscomly efforis to serve selfish
ends. No arrangement would be stable with such a provision,
—Eps. L. J.}
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Maranire, April 11, 1656,
Ly-law— School Rate— Preliminaries.
To the Editors of the Law Journal.

GexTtLENEN,~—A question involving the right of the judfe of
a Division Court, in the face of & municipal by-law imposing
a school section rate, to try the validity of the prelininary
proceedings of the achool trustees, upon which the br-law was
founded, having occurred in this neighbourhood, ana conflict-
ing opinions by legal gentlemez having been given on the
subject, I take the liberty of submitting the matter to yoa.

The trustees of a union school section made a written ap-
plication, under their corporate seal, to the Municipal Council,
to levy and colloct on the rate-payers in that part of said sec-
tion lying within said municipality a certain amount, to assist
in defraying the necessary expenses of the school, under the
10th and 12th sub-sections of the 27th section of the Common
Schoot Act (Con. Stat. U. C., p. 734), but did not show the
decision or proceediags of the school mesting, under tho 4th
sub-gection of the 16th section of the Common School Act

(Con. Stat. U. C., p. 730).

The Municipal Council, as required by the 34th section of
tbe Common School Act (see Con. Stat. U. C., p.738), impase
the tax. One of the rate-payers is sued in the Division Court
for the amouat, who resists the tax and defends the suit, on
the following grounds, viz.: that the trustees had no authority
to impose the rate themselves, nor get the Council to do 8o for
them, inasmuch as at the annual school meeting it was decided
‘that the school was to be maintained by rate bill on scho
lars,” which, with the Goveromeut, musicipal and other
grants, would have been sufficient to have maintained the
school without tazation.

But the school irustees give another version of this, and
assert that the esnnual meeting was declared illes.l by the
local superintendent, and that at a sabsequent meeting, called
under his authority, the rate-payers decided to have o free
school, and authorized trustees to levy the amoaat necessary
to maintain said school on ratable property ia the said section.

The collector’s roll was produced to prove amount of tas,
by-law to show that it was regularly imposed, and the written
application of trustees, upon which they elain they wore com.
pelled to act.

It wis contended that the court had no right to go behind
theso documents, and enquire into tho action of tho rate.
payers at their achool meetings, but, that the request of the
trastees, the by-law, and collector’s roll, are conclusive.

It was contended, on the other pari, that the Municipal
Corporation, before they passed their by-law, were bound to
snquire into the action and decision of tho school meeting.
The case of Haacke v. Marr, 8 U. C. C. P., 441, is rolied
upon by hoth parties in support of their opinions.

Draper, C. J., says that “the conditic- precedent to the
exercise of the power to pass aby-law to levy o rate for school
purposes within the section, should have been set forth in
Haacke v. Marr” (see p. 445); and on page 443 he says, “ ¥f
that authority can only boe exercised either upon request or
with the comcurrence or consent of other parties, then I

apprebend that the party must show, not merely that the by-
law was passed, but that it was passed upon such request, or
with such concurrencs or consent.””

Now, the question in debate is : One party insists that the
assant and proceedings of the school meeting, besides the
request of the trustees, is necessary to be shown. 7The other
party icsist that the request of the trustees evidenced by their
corporate seal was all that the Muvicipal Council required as
the condition precedent to their passing the by-law, and levy-
ing the special gchool section rato.

Your views in your next publication on the subject, will
oblige, Yours truly,

A SuBscrIBER.

{We insert the letter of our correspondent, but as the ques-
tions to which he adverts are now before a court of competent
jurisdiction for gjudication, we must decline to interfere.]—
Eps. L. J.

UPPER CANADA REPORTS.
COMMON PLEAS.

(Reporied by E. C. JoXES, EsQ., Barristerat-Law, Reporier to the Court.)

S8anurL McLENNaN qui TAX. v. Persr B. Brows.
Magistrale—Convidion by two~—Return of —hnmediato—Signatures.

In an action against a wagistrate for peglecting to make an immadiate return of
a conviction had before bim and another justice on the 25th of September, 1831,
it was sworn that a return accompanted tg tho conviciion itself was made by
the witness for himsalf, xnu on behalf of the defeudant on the 6th December,
1861, and eigned in tho defendant’s name by the witness, as well as for himself,
tho defondant having autborised and roquestod bim so to sign §t.  The judge at
the trial loft it totho jury as to whethor thereturn was ' immodiats™ a3 required
by the statute, tolling ihem that the word {mmediato sbould bo construed to
mean trwh‘J % reasonable time. Upon & verdict for defondant, and a motion for
uew o

Held, that tho fact was properly loft to the jury to decids
mado camo within the definition of tho word **§ d
of & jury upon a matter of fact in a penal action is finak

That although the statuto requires the return to bo meads by ths convicting

justices under thelr hands, yet wheu one justice of two who convicted made the
returp, sigolng his own mame and that of tho olber justico by his express
authority, it was suficient.

Quaxre, per bmw, C. J.~Whother the rotum in this caso came within tho term
immodiste under the statuto.

Debt sgainst defendant as o justice of the peace for not meking
an immediate return of a conviction of Jobn McLennan, James
Gilmour, Samuel McLennao, and Thomas Fallon, had before tho
defendant and Alexander Molntyre, Esq., two of the justices of
the Peace for the United Counties of Huron and Bruce, on tho
25th day of Sept, 1861. Plea, nover indebted.

The case was tried in November, 1862, at Goderich, before the
Chief Justico of Upper Canada. .

The clerk of the pesco proved bo had noreturs of the conviction
stated in the declsration such as tho statute specifics, but ho pro-
duced a conviction, corresponding with the declaration, which he
recoived on the 6th Docember, 1861. He was spplied to by tho
plaintifis’ sttorney about tho 9th of October, to scarch for this
conviction. Tho quarter sessions next ensuing, the 25th Septomber,
1861, began on Tuesday, the 10tk of December, and a notice of
appeal against tho conviction was lodged on that dsy. When tho
appes] was called tho clerk of the peace stated tho convicdon had
nct boen returned. This mistako aroso from the prosccator’s
nowme not sppearing on the paper returned. It was also proved
that the complaint wes modo against tho four partics named for
stopping up o road in tho 12th concession of Calross, which road
was between two lots, ono of which belonged to tho father of the
McLonnans, and tho other to ono of the sons.

On tho defenco Alexandor Molntyre was called. 1o was oncof

whether the retarn as
iate,” and tho

Aoetel,

tho convicting justices. o stated that he drew up in his own
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handwriting a return of this conviction in the month of November.
That thie retuin tugether with the convictiva that were mailed in
oue envelope about the middle of Nuvember, addressed to the clerk
of the peace, and that ho put the packet 1oto the Teeswater post-
office. The return wasin complinnce with the statute. It was
not returncd sooner in couvsequence of o notice scrved by the
prosecutor, as follows:
¢¢ Culross, November 20, 1861.

¢ To John McLennan.—Tako noticz that I have abandoned and
do hereby abandon the case justituted by me agmmost you for
stopping vp the road allowance between lots Nos. 32 & 83, 12th
coucession, and for which you were convicted before Alexander
Mclntyre aud P. B. Brown, Esquires, on thoe 25th September,
1861, and further take notice that I do not intend to prosccute
said case or take sry further action therein. Yours, &c.,

(Signed, ) ¢ Ricuarp Harpespy.”

Mr. MclIntyre further swore that no fine or costs were ever
exacted from or paid by the parties convicted. That the return
was made in his name and that of the defendeut, who had
authorised hira to put his defendaut's name to it, and to make the
return. The signature to the notice was proved, and service of it
on cach of tho parties was admitted.

The jury found for the defendant. .

In Micbaclmas Term Eccles Q. C., obtained s rule nisi to enter
a verdict for the plaintiff pursuant to leave reserved, or for & new
trial, the verdict being contrary to law and evidence and the chargo
of the learned judge, the evidence for the defence beiag insuflicient
to sustain the verdict, and for misdirection in not ruling as a matter
of law that the return prove? vas not immediate.

C. Robinson sbewed cwuse. No point was taken at the trial
that the judge shuuld not have leftit to the jury to say whether
the return was immediste. And in qu: fam. actions the courts
will not grant a new trial on a question like this, where the charge
to the jury is not clearly against law. He referred to Tenant v.
Bell, 9 Q. B. 684; Ball gust tam. Fraser, 18 U. C. Q. B. 100; 2all
v. Green, 9 Exch. 247; Gough v. Hardmam, 6 Jun. N. S. 402;
Murphy qui tam v. Harvey, 9 U. C. C. P. 528 ; Ilenderson v.
Sherburne, 2 M. & W. 236; Rex v. Mackmntosii, 2 Ol Series, 497.

Leccles, Q. C., supported the rule.

Drareg, C. J.—I do pot find that any leave was reserved to
movo to cater a verdict for tho plaintiff. The ralo appears to have
inadvertently issued in that respect.

And tho objection now urged as a misdirecticn, nawmely, that the
learned Chief Justice left it to the jury to say whether tho return
was immediate, which word he told them meant, * within & reason-
able period,” instead of ruling it ss a matter of law, was not
taken at the trial, and we should not therefore permit it to be
urgednow. Thecase of Tennant v. Bell, 9 Q.B. 684, supports as far
ay it goes, the course adopted in leaving the question to the jury.

Thea, upon the evidence, it was contended at the trial that the
evidence by Mclatyre did not prove a return roade by this defendant
as he had not signed it, and that objection is renewed now. ‘Thbe
statute, though it requires that the return shovld be made by the
convicting justices, does not in the enncting clause requireit to be
under tiheir proper hands. The schedule of forms ends thus : «A.
B. & C. D., convicting justices” (as the case may be). I am of
opinion that so far as this objection extends, the evidence fully
warrants the verdict. That if one justice of several who convict
makes the return, and signs the name of the other convicting
Jjustices to it, by their dircction or express authority, it is sufficient.

The Jast question is a3 to the finding that this returp was
«Immediste.” I am not by any means prepared to say that the
evidence proves an immediate return. To bo safe from the penalty
justices of the peaco who join in n conviction should be far more
prompt in sending the same, with a return as required, and in the
form given by the schedule to the act. A reasonablo time, a timo
to enablo them to do it conveniently, and in proper order, they
moy safely take. They incur the risk of a jury finding against
them if they take more. I concur in the manner in which this
question was left, nor ig it objected to for on this point the verdict
is compluined of a3 against the lesroed Chief Justice's charge,
But the jury have fonnd that the return was made, and that it
was immediate.  And in 5 penal action such as this i, thar ver-
dict on a question of fact properly left to them is finsl and con-

clusive if in favour of tho defendent. The cases of Hall v. (Freen
and Gough v. Hardman, cited by Mr. Robinson settlo tins point.
1 thiuk, therefore, this rule should be dschurged.
Per cur.—Rule discharged.

SanUukL MOLENNAN ou:i TAM. V. ALEXANDER Mc INTTRE.
Justice of the Teace~—Conviction— Retturn —Pennlty when more than two magis
trates—Not jonl~Evudence.

This action was stinlar to tho preceding case by fame plaintfT aguipst the
recond of the twocunvicting magistintes who was the principal witness for tho
defenceon the former trial Ou tho trial of this case the defendant offered to put
in as evidence the record of the last action with the verdict endorsed theroon,
the object of which appmared to bo to show the return of the conviction by him-
xelf, and so fndirectly to mako hitn a witness on his own behalf.

Held, that the penalty not befog a joint one, as sgainst the two magistrates, but
soveral, cach telog Individually liable for not maXing tho proper return, the
rocord and verdict in favour of defendant in JHe £ -, sw” could not beevidence
of a raturn made by the defendant 1n this case

Held, also that the transmission of tho conviction itsol is not sufliciont without
a return thervof by tho coavicting justice.

The pleadings in this case are the same as in McLennun qui
tam v. Brown, and the issue was tried on the same day, and very
shortly after the jury bad rendered their verdict for the defendant
in that case. The present defendsnt was the principal witness
for the defence in the action against Brown, and with the exception
of Lis testimony the facts proved in the two cases were precisely
similar. Tbo defradants counsel however offered to put in evi-
dence the record in that case on which was ondorsed the verdict ren-
dered in favour of Brown. The learned Chief Justice refused to ro-
ceivo it. The defendants counsel objected to the charge, contending
that the word *“ immediate” mustbe co strued with reference to all
the circumstances, and that if thereturn was made ag 80on asneces-
sary, under the circumstances ofthe case, the jury should have been
directed, that it was sufficient to satisfy tho statute, and that the
notice of appeal, and the uotice of abandonment of the prosecu-
tion were circumstances to be considered, in determining whether
the return was * immediate,” sod the return of the conviction
itself, is a complinnce with tho statute.

The learned Chief justice was against the defendant on both
points, stating as to the first, that, taking all the circumstances
inte account, he could not tell the jury that, in his opinion, the
retura was immediate, ho left it to them on the evidence. They
found for the plaintiff.

C. Robinson, in Michaelmas Term, obtained a rule nisi for
& new trial, for tho rejection ot the evidence, of the record and
endorsement of verdict thercom, and to stay proccedings on an
affidavit which, however, only shewed the identity of the pleadings
in the two actions, and that the jury had found in favour of the
defendant.

Eecles, Q. C., shewed cause, contending that the wholo object
of the rule was to make the defendant a witness in his own case,
which our statutes did not permit.

C. Robinson, in support of the rule, cited Taylor on Evidence,
1284-5, 1294 to 1299, and 1304 to 1308 ; Lrichard v. Hitcheook,
6 M. & Gr. 151 )

DraPER, C. J.—The right to use the verdict in the case against
Biown was not rested on the ground that the plaintiff could only
recover one penalty for the not returning the conviction in question,
for it was not denied that the statute (Consol. Stat. U. C., ch. 124,
sec. 2; subjects ench justice of the peace, whoso duty it is to make
a return, to a penalty if he neglects so to do.  Nor was it offered
simply to prove that a trial had occurred before tho court then sit-
ting, in & gui fam action against Brown, or that a verdict had been
rendered in his favor. If thatbad been all, I approhend tho record
tendered would bave been admissible.  The object plainly was to
offer it 88 some proof of a fact in disputo on the trial of thiscause,
namely, that this defendant had returned tho conviction. Il_ut, in
¢ruth, it could not have been eviderco of that fact, becsuse it was
wholiy indifferent to Brown's liability or non-lisbility. If he
SBrown) had mado a return, be would not be liable, becanse the

cfendant had neglected, and vice versa. There was no question
of joint linbility for a joint omission. Esach action was for s
several liability for the individual neglect of cach defendant.

I think, therefore, the learned Chief Justice rightly rejected it
as affording no evidence, whatever, material to tho issue which ho
was trying.
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Then, as to the direction to the jury, I think that tho question,
whether thoe return was immediate, s. ¢., within & reasonable tumneo,
cannot be effected by tho notice of appeal, or subsequent notice
of abandonment of the piosccution. The duty of the justico is
wholly uncounnected with such proceedings. If it were not, he
might justi{y delay, on the groundthat he was waiting to seoif there
would be an appeal, &c.

Lostly, L am uunable to concur in the argument, that transmitting
the conviction itself, is the same thiog as making a retura of it.
First, the statute not only doces not say so, but 1t says, to my ap-
prehension, something different; and, second, the conviction will
not convey any information as to the time when the penalty was
paid, if paid, nor to whom it was paid over by the convicting justice
or justices, mor if it had been paid, any explanation why.
Tho preamble of the original act, if referred to sffords reasons
for kolding the conviction, and the return of it, a3 separate instru-
ments end for enforcing the information which the schedule, if pro-
perly drawn up, would give. I should bo very glad if Icould
bold that this defendant had substantially complied with the statute,
either in point of time, or by returning the conviction only; but
1 think the plain construction of the act is against biwm.

I think, therefore, the rule must bo discharged.

Per cur.—Rule discharged.

ArMSTRONG V. BOWES BT AL.

Justice of the peace— Nolice of aclion— Form of—=attorney’s place of abode—objec
tion not (aken al nisy prius cannot be moved upon wn;term—~Judgment by defa
against one defendant— Nonswul—Consol. Stat. U C., ch. 126.

17d, that 5 notice of action given to a justico of the pasco, under Consol Stat. U
C., ch. 126. 1n the following words: ¢ To Juhn Q. Bowes, of tho City of Toronto,
Esquiro —I, Aanlo Armstrong, of the City of Toronto, in the Province of Canada,
pinster, residing with my father, James Armstrong at No 1438 Duchess Street,
fu the 831d city of Toronto, &c.” Signed by the plaintiff, and endursed, C. P.
Armstropg v. Bowes.—Notice of Aunie Armstrong to Joln G. Bowes.—~The
within n2med Annio Armstrong resides 1t No. 148 Dachess Street, in the Cit,
of Toronto —Cameron & McMichaol, for ‘glalmlﬂ, did not conform to the provi-
sions of the 10th soction, not having tho place of abode, or business of the
attoruoy ondorsed, nor the court {n which the action was to be brought, stated.
The objection that no notice of action was neccssary, not having buca takon at
the trial, Aeld, that it could not afterwards bo raised in term :

Zled, also, that judgment by defhult botng signed agalast one defendant did not
vroveot a it being 4, on oby rafead by another defondant.

(C.?, M. T, 25 Vic)

Trespass, and false imprisonment. Ples, by statuto, not guilty,
referring in the margiu to the Consolidated Statutes of Upper
Canada, chapter 1.26, sections 1 to 20, Public Acts.

The trial took place at the fall assizes for York and Peel, before
Morrigon, J. A witness was called, who swore that, as one of
tho clerks of Messrs. Cameron & MoMichsel, ho served a copy (or
dup\lcaw_) of the notice of actien, of which notico the original
was put in.  He olso stated that ho examined the copy served
with the original, and also examined the endorsements and they
wera correct.  Ile did this on bebslf of the plaintiff’s attorneys.

The notice commenced thus: ¢ To Joun G. Bowes, ef the City
of Toronto, Esquire. I. Annie Armstrong, of the City of Toropto,
of the Province of Canada, spinster, residing with my father,
James Armstrong, at No. 148, Duchess Street, in the said City of
Toronto, hereby,” &c., and was sigoed by the plaintiff. It was
thus endorsed: «“C. P. Armstrong v. Bowes. Notice of Annie
Arnmstrong to Jobn G. Bowes. The within-named Annie Armstrong
resides at No. 148, Duchess Street, in tho City of Toronte.
Caneron & McMichael for the plaintiff.

Evidence was given of the trespass, and at tho close of the
plaintiff ’s case, o nonsuit was moved for, on the ground that the
notice of action was served by tho attorney, and that tho placo of
abode, &c., of the attorncy was not endorsed. It was slso noted,
at the request of the defendant’s conusel, that, cecording to the
evidenco, the plaintiff was only eightecen years’ old. Leave was
reserved to move for o nonsuit, on the objection to the notice, and
the plaintiff had a verdict.

In Michaclmss Term, J. II. Cameron, @. C., obtgined & rule
nist accordingly, ou behalf of the defondant Bowes, or for a new
trial, on the ground that the notice of action which was served on
tho defendant Bowes, by tho attornoy of the plaintiff, had not the
name and place of abodo of such attorney endorsed thereon before
service thereof,

Al. C. Cameron shewed cause, contending the notice was suffi-
oient, but if not, the defendant, Bowes, was not, uuder tho cir-
cumstances, eatitled to a notice. Horeforred to Morgan v. Leach,
10 M. & W. 558; DeGondvn v. Lewns, 10 A & E. 117; James
v. Saunders, 10 Bing. 429; Burny Justice of the Peace, title, Jus-
tices of the Peace; ZLross v. Huber 15 U. C. Q. B. 620 IHelliwell
v. Taylor, 16 U. C. Q. B. 279.

J. II. Cameron, Q. C, in reply, urgod that it was not disputed
at the trial that the defendant, Bowes, was entitled to notice, and
that it way clear the statute was pot complied with, He cited
Rolerts v. Wiliams, 2 C. M. & R, 661, 5 Tyr. 688; and Collins
v. Mungerford, 7 Irish C. L. N. S, 681.

Drarer, C. J.—The 10th section cf our statutes (ch. 126, Con-
sol. Stat. U. C.) enacts that ¢ no guch action shall bo commenced
against any justice of the peacs uatil one month, at least, after s
potice, in writing, of the intended action has been delivered to
him, or left for him at his usual place of abode, by the party
intending to commence the action, or by his attorney or agent, in
which notice the cause of action, and the court in which the same
is intonded to be brought, shall be clearly and explicitly stated,
and upon the back thereof shall be endorsed the name and place of
abode of the party intending to sue, and also, the name and place
of abode or of business of his attorney or agent, if the notice be
served by such attorney or agent.”

It appears to me impossible to hold that this notico complies
with the statute, for though the name and place of abade of the
plaintiff is endorsed, and also, the name of her attorneys, yot
their place of abode or business is not endorsed, which is necesssry,
if their clerk, who proved the service, served it for them, and if
ho served it s an agent for the plaintiff, his name and place of
abode or business should have beca endorsed, but are not.

1 agreo that the objection, that the defendant was not entitled
to notice, should have boen raised at the trial, and not being taken
thero cannot be afterwards teken here. In Brose v. Huber, 16 U.
C. Q. B 625, the learned Chief Justice expresseda similar opinion
on this point. I should doubt, however, whether it could be
properly held that a statement of the name and place of abode of
the attorney, at the foot of the notico, and thereforo, as I under-
stand it, on the face of it, could be held & complisuce with the
act. Itis true thatin Crooke v. Curry, cited in 1 Tidd 28z., 8th
edition, it is said to have been raled to be sufficient ; but in Zaylor
v. Fenwick, 3 B. & P. 653, note a, Lord Mansfield says, *in favour
of Justices of tho peace, the legislature has thought fit to pres-
cribe & precise form ; whether right or not it does no® matter;”
and in Lovelace v. Curry, 7 T. R. 635, Lawrenco, J., states, as
the judgment of the court, in Taylor v. Fenwick, ** The statute
haa presoribed a form which must be implicitly followed, 2nd 1t
admits of no equwalent. The statute was made to introduco a
strictness of form in favour of Justices, and it must be obsorved
literally.”

Where one of two defendants allows judgment to go by default,
as inthis case, the plaintiff may be nonsuited. Xurphy v. Donlan,
5B, &C.178; Jones v. Gibson, b B. & C.768. In Stuastv. Rogers,
4 M. & W. 649, tho court approved of Hurphy v. Donlan, though
Parke, B., appears to havo thought that it might be differentinsn
action of trespass. It would be better plaintiff should enter o
stet processus, 88 was dono in that case, or we may feel driven to

graut & new trial.
Per cur.~Rule absolute.

CHANCERY.
(Reported by ALEXANDIR GRANT, Esq., Barristerat-Law.)

Hopaixs v. McNEImL.

Marriage «with deneased wife's sister—Confiict of laws—Canon law.

Hdd, 15t. That the Foglish Act 5 20d 6 Wm IV, ¢ 54, declaring marTisge with
Qoooased wifo's sister absolutoly null and vold, is not in forco In Upper Canada,
suco marriages belog, governed by the law of England ss introduced by the
Uppor Canada Constitutienal Act, 31 Goo 111 c.1

2. That the words “ caponieal disqualification,” used in several marriayo acts of
thia I'rovince, do not {ntroduce tho canon law to a greatar oxteat than it had
been proviously introduced as part of the luw of England.

3. That the Iaw ax Iald down in - v. Brook, TI. of 1ds 1, and Fenlon v. Living-
stone, 3 Macy. H. of Lda. 52, does not apply to Iipper Casada.



9

-~

126

LAW JOURNAL.

[May,

This was an administration suit, in which the question of the
right of tho widow of the intestate to dower was contested, on the
ground that her marriage with the intestate was void—she being
his decensed wife's sister. It appearcd that Hugh McNail, the
intostate, had in 18256 married one Eliza Hutchinson, that she
died jn 1849, and that in March 1860 he married Anune her sister,
who now claimed to be entitled to dower.

The question raised was whether the English Act 6 & 6 Wm,
IV. ch. b4, declaring * ali marriages within the prohibited degrees
of consanguinity or affinity absolutely null and void to all intents
and purposes whatsoever,”” was in forco in Upper Canada.

The Canadian Marriage Acts, 33 Geo. 111, ¢ 5, containing the
words ** canonical disqualification ;" 38 Geo. JII c. 4,. legal dis-
qualification;;” 11 Geo. IV. ¢. 36, ** canonical disquahfication’ and
*¢ legal disqualification ;”” 18 Vie., ¢. 129, * canonical disqualifi-
cation,” and other Acts: and the following authorities, in addition
to those mentioned in the judgment, were referred to by counsel:
Brook v. Brook, 4 L., T. N.S. 93, and 7 Jur. N. 8. 422 ; Reqina v.
Roblin, 21 U.C Q B., 352; Goodhue v. Whitmore, 7 U. C L. J.,
124; McQuan v. Chadwick, 11 Q. B., 173; Middleton v. Crofts, 2
Atk., 650.

Hodgins, plaintiff, in person.

Hector, for Mrs., McNeil.

Strong and Frizgerald, for the infant defendants.

Esrey, V. C.—Before 26 Qeorge 2nd, ch. 83, (tho Marriage
Act) clandestine marriages were illegal, although not veid, and
subjected tbe parties to ecclesiastical censure, i.e., all marriages
weve required to be solemnired in facie ecclene and by bonds or
hicense, and, if a minor, by consent of parents; such warriages
wero recdered void by 26 Geo. 111, ch. 33, which is generally in
force hero under tue Constitutional Act, but probably cot the
eleventh claues, which makes such marriages void. They are,
hovyever, iliegal, and in breach of the usual bond condition that
no impediment exists.

The 83 Geo. 1II., ¢h. 5, was said by Mr. Hodgins to haveintro-
duaced the canon law ; but in fact the canon law, so faras it was part
of the law of England, bad been already introduced by the Conati-
tational Act. The 33 Geo. IIL, ch. 4, authorises Presbyterian,
Lutheran, and Calvinist ministers to ceicbrate marriage between
certain persons, provided they were not under any legal disqualifi-
cation. It presupposes the ecclesiastical law in force and probably
did not authorise those persons to marry e. man to his wife's sister
because an unlawful marriage. 11 Geo. IV., ch. 86, confirms
marringes previously celcbrated of persons * not under any
canonical disquelification,” authorizes ministers of certain denom-
inations to solempise marriage hotween persons ¢ not under legal
disqualificatior,” Dwarris 626. ¢ Acts amending acts in force in
colonies are themssives in force.”

This seems to apply to sots extended to the colonies by the
parlinment when passed, not when the colonies voluatarily adopt
an act not originally in force there. Livingsione v. Fenton, b Jur.
N. 8., 1183.

The lex lovs =i sitce must govern in all questions of suceession
to real estate; thercfore it was held in this coese that the ancestor
of the respondent, having married his wife's sister in England, the
marriage not having been annulled in the lifetimo of the parties,
such a marrisge being by the law of Scotland veid, and the parties
to is criminal, tho respondent was to be deemed illegitimate in
Scotiand ; and even if he should have been deemed legitimate,
supposing the marrisge valid in England, iv was not so, but
unlawful and voidable, although it could not be avoided after the
death of either of the parties.

Such a marriago is void in England, but after the death of either
of the parties, tho temporal courts, which had no jurisdiction
themselves, and which must regard every marriage de facto, ns
good until it is declared void by the ccelesiastical courts, and will
not permit them to declare the marriage void after the death of
one of the parties, whero their senterce can bave no effect on the
marriage itself; it being alresdy dissolved by deatb, and its only
effect will be to bastardize the issue. The resuit is, that after the
death of the parties, the marrisge is valid sod the issue legitimate
de facto but not de jure.

I think the statute 6 & 6 Wm. IV., ch. 54, does not extend to
this province, and therefore, that the marriage in question, which

1 assume to have been celebrated according to the law of Eogland,
a3 introduced into the province by the Provincial Act, 32 Geo 1II.
ch. 1, has become by the denth of ono of the parties to it, irdis-
soluble, and the cbildren of such marriage have also become
legitimate. My reasons are that the colonics are not mentioned
in the act nor included by any necessary or even strong intend-
ment; that the act is ono of convenience and policy ; that the law
of England was not introduced into this provinge by the imperial
|legistature, but adopted by our own; that wo have a local legis-
lature competent to deal ndequately with such matters; that the
inconveni i led to be remedied by the act 6 & 6 Wm. IV,
ch, b4, is practically uafelt here; that such marriages are recog-
nised s valid by many foreizn systems, and that their being in
violation of God's law, is, to 8ay tho least, extremely doubtful,
although so declarcd by the statute law of England. No doubt
the act of the 32nd of the late king introduced all the law of mar-
riage as it existed in Englaud at that date, cxcepting, perhaps,
someo clauses of the 26 Geo. I1., ch. 83. It introduced the acts
25 Hy. VIIL, ch. 22, 28 Uy, VIilL, ch. 7, 28 Hy. VIII, ch. 16,
and 32 Hy. VIIL, ch. 38, so far as they remained in force, and
80 much of the canon law as had been sdopted by the law of
Eogland.

The Provincial Statutes, cited by Mr. Hodgins, dc not, I think,
affect the question. They were passed to confirm certain void
marriages, and to authorise the ministers of certain denominations
of christians to solemnise matrimony. Both enactments contained
tho qualification that tbe marrisges in question should have been
or should be between porsouns under no legal or cancnical disqual-
ification, thereby meaning, no doubt, that they should not bo dis-
qualified to enter into the contract of marriage by the law as it
stood : that is, by the law of Englond as introduced into this
province, both statute law and canon, so far as adopted by the
Iaw of Eogland. These statutes did not mean to introduce any
new law, not already iutroduced into the prcvince, nor is it
necessary for Mr. Hodgins’ argument that such an cffect shonld
be attributed to them. Its only effect would be to show that this
marriage was unlawful and void, but, nevertheless, it must bo
recognised a3 a marriage de facto by the temporal courts until
annulled by sentence of the ecclesiastical, which could only be
donc during the lifetimo of both parties to it. DBut this is clearly
the law of the province. It cannot be doubted that the marriago
in question in this case was unlawful and void at the time of the
celebration, and could have been annulied by the sentence of the
ecclesiasticai court at any time duriog the lifetime of both parties.
Bat it is equally clear that, it never having beon so snnulled, bas
becoms indissoluble, and the children springing from it are for all
practical purposes absolutely legitimate.

1 therefore think this lady is entitled to her dower and thirds,
and that her childhen are entitled to share the ostate of the iates-
tato with tho children of the first marriage.

Braixy v. TERRYBERRY.

Denatio mortis causa.

A tostator having agreo? o =ell a portion of his real cstats, hud taken tho noto of
his vendee for a sum of $900, being the amount of interect accruod due on tho
urchase mnoney. This note,axd the papers relating tothe sale, the testator had
n frequently heard 10 eay he futende:d to givo to his son, who was named as
an exocutor of bis will. Shortly before his death, and in acticipation of it, he
directed the caso contalning the papers to bo bronght to him,and from amongst
them directed certain notes to be selected, and delirered them to bis wife for
her owa ues; the rest of tho papers, amongst which were the nots for §900,and
tho papers relating to the sale, together with soveral notes and docaments, in-
cluding his will, the testator handed to his son, with a direction that if ho
recovered thiey were ta be bronght back ; bat in tho event of his death then
that he (the s0n) shounld keep them. Held, that this did not constitute a good
donalio mortis causa of any of the securitios.

The bill in this cause was filed by o legatee, under the will of
her father, one William Terryberry, under which sho was entitled
to o legacy of £260, sod also a share of bis residuary estato which
remsived upndisposed of, against Jacob Terryberry who was the
acting executor under the will, and who claimed to be entitlod to
certain securities by virtue of a donatio mortis causs, alleged to
bave been made to him by the testator under the following circum-
stances, which appeared in the evidence teken in the cause. It
{ appeared that the testator had sold an estate to ono Cramer for
£1260, and in tho year 1847 an arrear of interest had accrued dae
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under the contract; and no part of the purchase money had ever
been paid. On this occasion Cramer gave the teststor his
promissory note for tho arrcars of interest. In that year the
testator, while labouring under a mortal disease, and about six
wenks before his death, and in expectation of his decease, desired
his wife to produce his papers, and from amovg these ho directed
Jacob Terryberry to solect five notes, which he delivered to his
wife for her own use; and the rest ho directed Jacob to take
bome with him, and in the event of his recovering from the
disease under which he was then Iabouring, to bring them back
to him, buat in the event of his death ho directed Jacob to keep
tbem, and as stated by Jacob in his evidence, as his own property.
Under these circumstauces Jacob claimed the security for the whole
purchaso money arising from the sale which had becn effected to
Cramer. On the other hand, the plaintiff alleged that the whole
of this fund was to be accounted for by Jacob as part of the per-
sonal estote of the testator; the cootract for sale remaining in
force at the time of the death of the testator, the fruits of it became
aud formed part of the personal estate. It was shewn that Jacob
had since re-sold the estate, in consequence of Cramer having
abandoned the purchase, and had received the proceeds of the sale.
Amongst the papers delivered to Jacob by the testator were his
will and several other documents not connected in any way with
the Cramer property.

The evidence shewing tho donation to have been mado was
somewhat indefinite, none of the witnesses agreeing with the state-
ments of Jacob Terryberry himself, that the testator directed him,
in the ovent of the testator’s illpess terminating fatally, that he
{Jacob) should keep the papers as his own property.

The effect of the evidence is fully stated in the judgment.

The cause camo on originally to be heard bef re his Honor
V. C. Estex, who disallowed the claim of Jasob Terryberry to any
thiog more than the note given by Cramer to cover the interest
due on his purchase, and declared him eutitled to the note for
$0D, as a donatio mortis causa. The claim of the widow to the
notes delivered to her was pot questioned by either party.

Jacob Terryberry being dissatisfied with the decree then pro-
nounced, set the cause down to be re-heard before the full court.

On the cause comivg on to be re-heard,

Blake and Spokn for the plaintiff.

Freeman for Jacob Terryberry.

For the plaintiff it was contended that the decree already pro-
nounced should be varied in this, that it ought to declare the
defendant not entitled to any portion of the Cramer purchase,
whether principal or interest. As put by defendant, all the papers
ip the box were delivered to him for his own benefit, but he says
only the Cramer notes wero intended to pass. Now the box con-
tained several other notes and securities, also the will of the
testacor, and no distinction is alleged oven by defendant as to any
one more *han another heing intended for him: being named in
will as executor, he was the proper hand to deliver it to, and yet
it cannot be contended for a woment that it was intended to be
kept by Jacob as bis own property.

For the defendant it wag insisted that sufficient was shewn in
the evidence to indicate an intention on the part of the teststor to,
give the Cramer papers, aud all the benefits derivablo under them
to Jacob; the witnesses agree in thisrespect; andif after alapse
of 80 many years one witness has forgotten what another remem-
bers, it is not a matter of surprise that it should be so. It is
shewn that Jacob immediately after the death of the testator
claimed this as a gift, and acted as the owner of it: in this the
plaintiff has always acquiesced until after a lapse of fourteen years,
when the present suit is instituted.

Ward v. Turner, 2 Ves. Sen., 431; Walter v. Hodge, 2 Swan.
92. The editorial article in 6 Jur. N. S. Pt. 2, 66; Gardner v.
Parker, 3 Mod, 1845 AMiler v, Miller, 3 P. W. 856; Lawson v.
Lauson, 1 P. W. 440; Edwards v. Jones, 1 M. & C. 226.

Varroconskr, C.—1I think the only thing wrong in this decree,
and I regret to bavo to come to this conclusion, is the allowauce to
Jacob Terryberry as a donatio mortis causa of the noto for $900
made by Cramer. I bave & very strong belief that the testator
intended that Jacob should have the moneys payable by Cramer
25 tho purchase money of the Jand in question. As a layman ho
would rot be likely to have any knowledge of the doctrine by

whick land sold is converted into porsonalty 5 and dying intestato
ag to tins land, tho legal title in which would descend to Jacob, as
his heir, he would naturally think that Jacob having that title
would not and could not be compelled to part with it till he had
roceived the purchase money secured by tho papers, which, with
others, he somo time before his death delivered to him under tho
circumstances detailed in theevidence. But it requires something
more thar conjecture or moral certainty of conviction to sustain a
donatio mortis causa. Not that any peculinr rule of evidence dis-
tingunishes the case of such a gift from any other, but that when it
is sought to be established, the evidence must be snch as to satisfy
the gourt of the fact; and the evidenco in the present case does
not. Tho testator had made his will, of which ho had appointed
Jacob ope of the executors. He calls for the papers deposited in
a particular place—tho side board—in a room where he, his wife,
and Jacob were. He speaks of the Cramer papers, being, as I
understand the bond, for the purchase mouney, and the notc for
$900, for nrrears of intorest. He hande these with the other papers
of which there were several, including his will, to Jacob, and says
to him: ¢ If I get well bring them back ; if I die, keep them ;” or,
* they are yours,” as Jacob says. Now it is not pretended by
Jacob that tho testator intended to givo him anytbing more than
the Cramer papers, and yet the words used by the testator, as
quoted, would be, and were, as applicable to all the other papers
as to the Cramer papers; and if the words be so applicable, then
they are moro properly treated as applicable to the position Jacob
would hold as executor, thar to apy claim in his owa right. We
cannot apply the words for one purpose to the Cramer papers, and
for another purpose to the others. Evidence there is of previous
declarations by the testator of bis intention that Jacob shounld
have the mnuneys payable by Cramer, but there is no evidence that
be so expressed himself subsequently to the delivery to him of the
papers, and there was none such, as I have explained, at the time
of that delivery. I do not think that tho remark made by tho
testator that if Cramer paid in the spring §500 of the $900 note,
Jacob, would be able to procced with the beiiding of his mill,
sufficient to soparate that note from the rest of the papers, at the
time of their delivery, and so to allocate it to Jacob’s use. No
distinction was made by the testator as to auy of the papers on
delivering them to Jacob, and they were all to be brought back to
bim if he survived, and so far as evidence of his previously expressed
intention could prevail, it was equally strong as to the principal
money gecured by the bond.

The decree go far as relates to the note for $900 will be varied
in accordance with this expression of opinion.

EsyEN, V. C.—I think the evidence of Beanet, Mrs, Terryberry,
Mrs. Reid, and Jacob Terryberry insufficient to prove the donatio
mortis causa, unless the general expressions indicating an intention
that Jacob should bave the Cramer moneys, are sufficient to
discrimineate between the Cramer papers and the other papers, and
to give the transsction a different character with regard to them
respectively, but I think they are not. I think, therefore, thatthe
decree should be varicd to the extent of disallowing the claim of
Jacob Terryberry to the note for 3900.

SeraaGs, V. C.—I think the interview spoken of by Bennett
must have been made before the interview or interviews spoken of
by the other witnesses. Mrs. Terryberry and Jacob evidently
speak of tho same interview, and I think Mrs. Ried slso. Atthat
interview certain notes were taken out from s number of papers,
and handed t and kept by Mrs. Verryberry, and other papors were
handed to Jacob, and none of those handed to either were roturned
to the testator.

1 think from tho ovidonce that all the papers spoken of by Mra.
Terryberry as placed in the sideboard were handed to Jacob, and
that among them was Cramer’s bond ; it is certsin that the will
was among those handed to him ; and Mrs. Terryb~- 7 8ays, that
besides the notes handed to her, there wurea good v+ ny deeds and
papers in the sideboard. I think, further, that all the papers
handed to Jacob wore handed to him with tho same direction asto
their custody ; oxpecting, of course, the rotes selected out of them
for Mry. Terryberry.

Jacob was named as an executor in the will, and it is obvious
that the papers handed to him might have been handed to him in
that charaoter, and the inferonce would be that they were so. To
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rebut that inference thers is what took place at the interviews with
Bennet. and what took place nt tho subsequent interview at which
Mrs. Terryberry and Jacob, and I think Susan Reid, were preseat.
What passed at the interviews with Beunet can go no turther than
ovidence of an intention on the part of the testator to give some
notes to his wife, and some papors, probably some ovidence of
Cramer’s debt and the Cramer purchase money to Jacob. The
papers spoker of by Benuet must in somo way have got back into
ho cupboard, otherwigse this dilemma must arise; eithor the
papers then laid aside for Jacob wero not the Cramer papers,
or ¢lge the Cramer papers were not among those delivered to Jacob
at tho subsequent interview ; forall thoseeo delivered were brought
from the cupboard., They wero then, after the interview with
Bennet, replaced in the oupboa:  either for future disposition, or
it might be urged in revocation of tho testator’s intention to givo
them to Jacob. At the most, what thon took place is evidence of
on intention to give, not then carried out.

Then at the sczond interview, what is thore to rebut tho pre-
sumption that the papers were delivered to Jacob as intended
executor, and what in favour of that presumption? The dircction
given to Jacob by the testator in relation to the papers delivered
to him, was, as stated by the wifo, to take them homo ; and in case
of his recovery, to bring them back ; and in case of his death to
keep them, The testator’s direction, as stated by Jacob himself,
differs from his mother’s only in this, that in tho c¢vent of his
father's death they were his.

In relatica to the Crawer debt is this, as stated by Mrs. Terry-
berry, ¢ My husband told Jacob if Cramer paid the $5600 he had
better go on with the mill; and if not, ho had botter stop. $500
was mentioned because Crawmer had said he was not prepared to
pay any more: a great deal more was due.” Jacob, himself, says
nothing as to what his father said in relation to the Cremer dobt
probably because thie plaintiff did not thiak fit to ask hiw any
question upon it.

I cannot reconcile the evidence of Mrs. Reid with that of Mrs.
Terryberry and Jacob. According to her cvidence the Cramer
papers were selected from the other papers, aud laid on the window
zeat, and tho direction to Jacob, was to take those papers homeo,
and if he got well to bring them back. If this had been t' 2 case,
Jacob could hardly have put the direction in a way so far less
favourable to himsclf, as he did—he, a8 well as his mother, in
narrating what passed, say nothing about separating t:e Cramer
papers from the rest, though they do speak of separating the notes
for Mrs. Terryberry, o circumstance which would naturally lead
them to speak of the separation of the Cramer papers, if it occurred.
Mrs. Ried must, I tiunk, refer to the samo interview as Mrs.
Terryberry and Jacob, not to apy iuterview spoken of by Bennet,
though the placing of the papers in the window seat is a point of
resemblance : but it i3 obvious from Bennet's evidence that Jacob
was not present, and probably not Mrs. Terryberry cither; and
Mrs. Ried does not speak even of the presence of Bennet, wherens
at the interview spoken of by bimself he took . prominent part in
what was done.  If she speaks of any other interview before the
one spoken of by Mrs. Terryberry and Jacob, it is immaterial for
any other purpose thaun that spoken of by Bennet, and for the same
reason ; and there is no pretence of any subsequent interview :
indeed it is impossible, fur Mra. Terryberry and Jacob both say
that they kept the papers taken away by them respectively.

Fo * these reasons I think the plaintiff’s case must rest upor the
evid' nce of Jacob Terryberry and Mra. Terryberry. Jacob states
the direction of the testator as to what he was to do with the papers
more strongly for himself than does hismother; hismother saying
that the direction was in the event of his father’s death that Jacob
should keep them ; Jacob’s version being, that in that eveat they
were bis.

I think wo should take the mother’s account ss more rcliable,
even though there were nothing but the position of the parties to
turn the scale. But what Jacob attributes to the testator, it is
perfectly certain tho testator could not mean, and cannot bo sup-
posed to have said; for it would involve the gift to him as his own
property not ouly of the Cramer papers, but of the money, deeds,
and papers, and of the wiil which were handed to him.

I think, then, we must take Mrs. Terryberry’s account of what
passed as the true one : that Jacob, in the event of the testator’s

death, was to keep tho papors handed to him: tho word ¢ keep”
being used in antithesis to wkat he was to do in another ovent,
Lus tuther's recovery, to bring them back. Then in what sense
wus he to keep them? Thero are two reasons ageinst its being
understood that he was to keop thom s his own, one, that the
samo dircotion was givea to all; and it is certain ho was not to
keep all as his own ; the other, that he was an exccutor named in
the will, which was havded %0 him. In the other sense, that he
was to receive and keep them as exccutor, tho direction was
sensible and proper, that in the cvent of tho testator’s death he
was to keop all the papers handed to him, and thisis in accordence
with the inference, Jacob being named as executor, that the papers
were handed to him in that character.

There is indeed very little to rebut that inference. One mey
specuiato upon the probability that the testator may have been
under the idea that inasmuch the land soid to Cramer, would, if
unsold, have gono to Jacob as his heir-at-law, so as tho legal
estaic still remained in bim, his heir could take it as he himself
held it, to convoy upon receiving the purchase money ; and this
idea is conuntenanced by some of the expressions used by the tes-
tator.

Buat of evidence there i3 but littlo in favour of the donatio
claimed by Jacob. There is the intention which we may gather
from the interview with Bennet, aud what Mrs. Terryberry speaks
of in relation to tLy 85600 to be paid by Cramer in the spring;
and its enabling Jacob to proceed with the building of the mill.
It would be assuming a good deal to infer from that, thot Jacob
ggg Oto havo the whote of the Cramer purchase money, close upon

0.

The decree provounced proceeds upon this, that the money
payablo by Cramer was devisible, and that there was sufficient
cvidence to shew that the $900 note given for interest, and of
which the $500 to be paid in the spring was o part, was go
offectually given by the testator a8 to enablo Jacob to claim it ss
a donalio morlis causa.

There is perhaps some room for this distinction. Jacob was
certainly to bo at liberty to apply the $500 to his own individusal
use at an early day. The testator may have meant certainly
that Jacob should receive the $500 as executor, 83 well ag receive
other moneys ag executor and apply the $5600 to his own use, but
that is not the ordinary import of the words, and besides he was
not sole executor, aad the money, if paid to a co-executor, might
not reach the hands of Jacob at all, which it was certainly con-
templated that it should do.

Then the note, of which the $500 was & part, was among the
papers delivered. If given by itself, with the words used, I
wmcline to think it would be a good dopation as to the whole
$900. 1ts being among others, ought not, perhaps, to make any
difference, if the court could see with a reasonable degree of
certainty that s distinction was to be made, for it would cer-
tainly bo competent to the testator to say upon the delivery of
these papers, ¢ out of theso papers yon are in the event of my
death to retain the $900 note to your owa use.” Whkat was dono
and said was however materislly different.

1 am quite satisfied that Jacob can claim nothing, at all events,
beyond the $§300 note. To constitute o valid donation there must
be sufficient words of gift, an act. I think that in this case there
was neither. The words used do Dot necessarily imply a gift of
any thing beyond the 8900 note, if they go so far. Nor is there
any act : for the delivery of papers notnecessarily connected with
the words used, ard to an executor, is not necessarily or by
inference a delivery by way of donation. My doubt is, not
whether the whole of tho Cramer purchase money passed, but
whether any of it passed ; for I carnot but feel the force of Lord
Loughborough’s language in Tate v.Mibbert, 2 Ves. Jur. 117 ; that
however fair snd honest o particular case may appear to be, *¢ yot
thoss csses are liable to the observations that bave been mado
that to make a stretch to effect gifts made to persons surrounded
by relations who givo evidencoe for each other, would be attended
with great inconvenience.”

There is this observation applicable to the whcle of this case,
that tho alleged gift accompanied the actual delivery of the will,
in which, and by mere verbal gift, it ought pronerly to have found
s place, so that tho deceased is made to dispose of his property et
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the same time partly by will, and partly by verbal disposition and
delivory. This circumstanoce did not ocenr in any of the cases
that I havo scen, and is in my mind strongly agaiunst the claim set
up by Jacob.

Upon tho whole, my conclusion is, that Jacob’s claimn fails in
toto. I should be glad to bo able to support the decree sustaining
his claim as to the $%00 noto ; but I think the cases and the
principles upon which they proceed do not warrant it.

Tae Bavg o MoNTREAL v. BAEER.
Registered judy ding Dellor.

A4, [afirming thoe decree reported § Grant, 95,) that whether tho deed thers
mestioned ad having been exocuted In blank, operated as & deed or &8 A Wero
parol agreoment, it created a chargze upon the equitable estate of the debtor;
and that a reglstored Judgument ereditor baving notico thereof before the regis
tration of his judgment would be bound therohy.

Ifetd, also, [afirminy the decree ) that the bona _ﬁa{a of proceedings taken sgainst
a porson as an abscondiag debtor with a view to abtainlug & priority could be
questioned tu this court at the suit to a credit £ or thurd party.

Tho facts of this case appear in 9 Gran:, 95. After that
decreo had been pronounced, the defendants, the Commercial
Bank, obtained a ro-hearing of the cause. On the re-hearing

Strong, appeared for the plaintiffs,

Roaf, for the Commercial Bank.

4. Crooks and Blake, for the defendants Rigney and Brown.

Vaxroreuyer, C.—For the decision of this case I have not
found it necesrary to oxamine the ground upon which my brother
Spragge rested his judgment in favour of the plaintiffs, as we
are of opinicn that irrespective of it the plaintiffs aro entitled to
priority and to n decree. Wlether or not the instrument of the
20th of May, 185/, delivered by Lavis, as the agent of and under
the instructions contained in the letter of Baker, irom Ilalifax,
operated as a deed or 88 o mero parol agreement, is in our judg-
ment immaterial, because in either shape it constituted a charge
upon the cquitable cstato of Baker in the premises; and if it
re ,uired registration to give it priority over tho legal proceedings
adopted by the Commercial Bank to secure a preferenco to them-
selves over the plaintiffs, it was well registered before those pro-
ceedings were had ; and if by reason of its being to be treated
merely as & parol justrument it could not be registered, then we
are of opinion that the registered judgment could not prevail
against it, as in such case the registry acts as to it could have
no application. Mclaster v. Phipps, & Grant, 253, Sumpter v.
Cooper, 2 B. & Ad. 223. It is, however, argued that by the deed
poll executed by Baker on the 11th of October, 1857, this instru-
ment of the 256th of May, which purported tu be a mortgage, was
converted into o deed, snd 80, as © parol contract, ceased to exist,
and that thus being changed in its character, it required registra-
tion to give it effect against the judgment of the Commercial Bank
registered a few days afterwards. The bill alleges that this deed-
poli bil}, which is called a deed of confirmation, was registered,
but there is no evidence of this furnished. It is not ir fact, and
could not be, g deed of confirmation. Either the instrument of the
25th of May was a deed, or it was not. If it was, it required not,
and could not receive as such, confirmation. If it was not, it was
a3 a deed void, or rather no deed, and the deed-poll of October
would have no other cffect than by its reference and relation to it,
exccuting it, and for the first time making it a deed.

But admitting that this instrament of May assumed the con-
dition of a deed in October, still the charge which was created by
it did not by that higher character which it assumed cease. It
only received greater efficacy, sud bas never been destroyed or
abandoned. [ was much struck with the argument that if the
instrument of May was a parol instrument, it was merged and
swallowed up in the decd of October, but, on refiection I think
this is not 80, becauso the charge which that instrument created
was not destroyed, but contioued, enforced and cubanced in
character by the deed. The case of Sumpter v. Couper, already
referred to shews this; there one of two joint purchasers of an
cstate having borrowed from the other bis share of the purchase
money, to effect the purchase, deposited with him the title deeds
as secarity for re-payment, thuscreatiog, upon his share, in favour
of his co-purchaser an equitable mortgage. Subsequently he
conveyed his moicty to his co-purchaser by deed, in dischsrge of
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this loan, and thie instrument was capable of registration. After
this he became bankrupt, and the assignment of lus estato from
tho commissioners in bankruptcy wus duly registered. The co-
purchaeer Cooper after the conveyance to him by the bankrupt
received the whole rents of the property, and the assignees then
sued bim to recover tho moiety. Tho plaiatiffs were nonsuited,
and tho late Lord Campbell, as counsel for the plaintiffs, moved to
set aside the nonsuit, taking 8s a principal ground, that the equit-
able mortgage created by the deposit of the title deeds was merged
in the subscquent conveyance executed by the bankrupt, and that
as this had not been registered it was cut out by the assignment
to the arsignees, which had been registered. After taking timo to
congider Lord Tenterden, delivering the judgment of the Court of
Queen’s Bench, refused a rulo nias.

I cannct admit that o judgment creditor bas by virtue of the
registration laws any higher position or rights than a purchaser
for valuable consideration. What [ think the legislature jntended
to do was to bind such interest as the defendant had at the time
of, or acquired after, its registration, that he might not afterwards
part with it; and but for the 3rd section of the act 13 & 14 Vic.
toria, this would bo sufficiently plain. That section, in itslanguage,
at all events, carries the effect of & registercd judgment further,
but whilo it associates registered judgments with registered con-
veyances, I can see nothing in it which indicates that tho former
are to have any better position or greater effect than the latter,
and in the absence of express words declaring it, we should not
give it. It is sufficiently hard to say that a creditor may sweep
away that which tho debtor does not own, but which honestly
belongs to snother, without extending tho right 5o as to rehieve a
Jjudgment creditor from the consequeuco of a _notice which would
affect the registered title of a purcktaser for value.

While the act declares that registration shall be notice, it does
not provide that notice of sn unregistered conveyance shall not
affect a registered conveyance or judgment; and wo must take it
that the legislature had knowledge of tho doctrine of a court of
equity on this head; and indeed they appear to have had it
expressly under consideration, when they declared that registration
should be potice. 1 am of opinion that a registered judgment is
at least equally affected by notico with a registered conveyance,
and that here the Commercial Bank, baving nad notice of the
charge created by Baker in favour of the plaintiffs prior to the
issuing of their writ sgainst Baker a8 an absconding debtor, and
certainly prior to its being placed in the hands of the sheriff, hold
their registered judgment subject to it, Leneve v. Lencre, 2 White
and Tudor Lead. cases, 23.

Then as to the proceedings agaiost Baker as an absconding
debtor, with a view to determining the respective positions and
prionty of the Commercial Bank, and of the defendants Rigney
&Brown: unless the Commercial Bank can sustain thesc proceed-
ings, so that the judgment recovered by them agaiust Baker can
rolato back to them, and thus gain priority over Rigooy & Brown,
it is admitted that the olaim of tho latter must prevail against
that of the Bank. I am of opinion that the proceedings against
Baker as an absconding debtor are wholly void or a nullity, because
in the first place he never was an absconding debtor; and in the
second place it is evident that the Commercial Bank abused the
process of the courtin tresting him as such with the sole object
of thereby gaining a priority, particularly over the plaintiffs. To
say that o man can be made and dealt with and treated as an
absconding debtor, contrary to the fact, and for the express
purpose, fraudulent as it must be under such circumstances, of
obtaining anr undue advantage, witbout the process and proceed-
ings thus had against.him, boing questionable by a third party, a
oreditor, because the plaintiffis to tho process have procured its
issue upon sffidavits which have been made honestly or dishonestly
in the belief of tho party making them, would he moustrous, sad
contrary to all principles of justice. Such process mig! ¢ issue
with or without the connivance of the debtor, and might be
maintained by his subsequent assent or inaction; and are other
parties having claims agaiost him, or interested in his ostate,
because of this, to be without a remedy, and to te compelled to
stand by and seo his estate swept into the power of & particular
areditor, under a state of facts which by law did not catitle him
to it? Snch proceedings could be undoubtedly questioned at law
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in an indopendent action; the only remedy which a third party
might have, a8 he would most probably not be heard on a motion
to set aside tho procecdings ngainst the debtor; (and indeed it
was admitted on tho asrgument that bo could not mako such a
motion ;) and, if at law, 80 of coursc here.

The right to issuo a commission in bavkruptey, and tho tit'e of
agsiguees undor it, may be always questioned, and is an analagous
cage.  So the right of a prior execution creditor may bo quostioned
in an action by a subsequent execution creditor, on the ground of
fraud or otherwiso; and in this court we must necessarily enquire
into tho circumstances uader whichk impeached judgments aro
recovered when they are brought before us as incumbrances.
Chapter 25 of the Consolidated Statutes of Upper Canada, in sec-
tion 1, provides: ¢ If any person resident in Uppor Canada,
indebted to any other person, departs from Upper Canada, with
intent to defraud his creditors, and at the time of his so departing
is possessed of, &c., he shall be deomed an absconding debtor;”
and the marginal note to that section is in these worda: “who to
bo regarded as an absciuding Jebtor.” Section 2 provides that
process may issue upon sffidavit: ¢ that any such person so de-
parting, &c.”” Baler never was an abscondieg debtor, and as his
whole conduct beforo 2nd on leaving, and on returning to the
Province proved, never intended to abscond. IHe went to England
to endeavour to raise money to pay his creditors here, as he appri-
sed the Commercinl Bank befere-hend, and failing to get it, he
honestly returned and faced his creditors.

The Commercial Bauk, though they issued process ngainst him
as an absconding debtor, never in reality treated him as such—
never acted against his porsonalty—never interfered with his busi-
ness—(that I believe of miller and merchant)—which went on
during his absence and on his returp, as usual, and in fact they
openly avowed and said that all they wanted was to obtain pri-
ority of charge upon his real estate. To uphold these proceedings
uuder such circumstances would be makiog the court a party to
a mockery, if not a fraud.

Esren, V. C.—I think there was a good equitable cbarge, and
that the deed of confirmation did not supersede or impair the
jnstrument of the 25th of May, 1867, which retains all the force
it ever had; but I think that Baker waz uot an absoonding debtor,
and not therefore the object of a writ of attachment, and that the
writ of attachment in this case was void, and conferred no prionty
on the Com.nercial Bank, who issued it, and that the validity of
the writ may properly be questioned by third personsin collateral
matters. I think, therefore, the plaintiffs are entitled to succeed
on two grounds : first, that they had a good equitable charge not
superseded or aflected by the deed of confirmation to which the
registry laws do not apply, sud that on the grousd of the invalid-
ity of the attachment the defendants Rigney & Brown are also
entitled to priority over the Commercial Bank. Even, however, if
it chould be held that the deed of confirmation superseded the
justroment of the 26th of May, 1867, I think that this latter
jpstrument should prevail over the judgment of the Commercial
Bank, on the ground of notice had by them of theoriginal instra-
ment of the 26th of May, 1857.

1 thick it is very just and proper to apply the doctrine of notice
to judgment creditors; the question must be in every case whether
theregistratior of the judgment was with fraudulent intent. Here
are two general creditors, one obtains an instrument which creates
o specific lien in equity, and the other has express notice of it.
Under theso circumstances it would be a fraud, I think, for the
latter to commence an action and register a judgment for the pur-
pose of obtaining priority over the equitable lien; and although
the instrument creating the equitable lien may havo subsequently
become merged with the deed of confirmation, which conferrec s
legal title, 1 think the fraud continued, and should pcitpone the
judgment to tho latter instrument. The action was commenced
with a fraudulent intent, and prosecuted with that same intent,
wuntil tho Comwmercial Bank had notice of the deed of confirmation,
and did not thus, I think, become a fair proceediug, but retained
its fraudulent character.

The action was commenced with a fraudulent intent; that is,
the sttachment was issued with such an intent, and slthough that
particular intent was defeated, and although the instrument of the
25th of May, 1867, would not be affected by the rogistration of
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tho judgment, yot fraudulent jintent must be deomed to continuo,
should an opportunity occur of carrying it into effect, and such an
opportunity did occur, whbea tho deed of confirmation was mado,
absorbing the previous instrument, and duly capable of buing re-
gistored ; and that the suit must bo deomed to have been prosc-
cuted, and the judgmens registered, with intent to gain priovity
over this deed, which intent must be deomed to be fraudalent. [
think judgment should be postponed to the deed of confirmation,
on the ground of fraud.
8rracat, V. €., concurring—decreo affirmed with costs,

BouLtoN v. CAMERON.

Injunction— Equitable plea.

Where, uoon a for an injuncti to restrain proceedings upon aus

exocution at law, it waxshownthat the facts upon which tho right to theinjune

tion wa3 founded had been rajsed as a defonce to the action by way of equitablo
plea the court refused the application.

Fitzgerald, for the application.

The defendant in person, contra.

Vanrovanxer, C.—~I refuse the injunction in this case upon
the ground that the scme matters upon which it is sought to obtain
it formed the subject of an equitable plea by way of defence to
the action at law, in which the then plaintiff, tho present defendant,
hes recovered judgment, execution upon which it is the object of
tho present motion torestrein, Itie true, as the plaintiff contends
that the judgment of the Court of Common Ploas which had this
equiiable defenco under consideration finds two material variances
between tho allegations in the plea and the proof; and these it
is urged are of no importance in the eye of a court of equity.
This may or may not bo so, but then either a court of law
exercising equitable jurisdiction ought so to have treated them,
or if it be required there that the proof should exactly correspond
with the statement even in un equitable ples, then the defendant
shounld either take care that he made his statement correctly ; or
if he made a sglip, should have applied to amend: the discretion
a8 to which is ay wide at 1aw asinthiscourt. Were any diferent
doctrine to be maintained thoresult wounld be, that a party without
any regard to accuracy in his statement, would raise aa equitable
defence at law, and failing there by reason of his mistake o
omission, % vuld then fly to this court, thus availing himself of the
double of | tunity of litigating the samo matters. This was not
the intention of the legisiature when they gave him the option,
without imposing upon the necessity of invoking the equitable
Jjurisdiction of a court of low. He has chosen his tribunal, of <o-
ordinate power, in respeot of the case made here, with this coart.
Though the cages in England are not very decided on the questiHn,
T decline to interfere, or ®it in judgment upon the desision of
another court in respect of the same matters; tho ipjunction
must therefore be refused. .

41

STARRATT v. CHINGUACOUSY.

DPrincipal and surety—Forbearance.

The bers of a feipal corp prior to 1858, borrowed monoys bolong-
ing to such corpgration, and gave notes with sureties, as joint makers, for
repayment. Before taking the osths of office, in 1859, they procured the sure-
ties and others to make new r.otes to the corporation, and then, as members of
the council, did not prezs for payment of the notes when thoy felldus, On a
bill filed by the sureties of one borrower, who had continued & member of the
conncil throughout, to restrain an acticn at law, and alleglog that timo bad
been given to the principal dedbtor, it was .

Held, that a3 no binding agreement botween the corporstion and the principal
debtor had boen proved, they wero not entitled to the rellef prayad for, and tho
bill was dismissed with costs.

Ope Andrew Starratt, being reeve of Chinguacousy, applied to
the Council in 1857, in the name of Robert Starratt, his brother,
for a loan of £400, and gave secarity by the joint note of himself,
Robert Starratt, and one Adem Scott. About the begioming of
1859, just beforo taking the oath of office, he induced the Council
to sccept & now note from one William Starratt, Adam Nixon and
said ~ an Scott, and thereupon the old note was given up to the
last Lamed parties. Andrew Starratt paid the interest each year
until 1862, but the money was credited in the books of the Corpo-
ration to the parties above named, namely, William Sterratt,
Adam Nixon and Jobuo Scott. Andrew Starratt had in the mean -
time become insolven?, but continued to act as member of the
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Council. In 1&G2 the Corporation called in tho money, aud on
William Starratt, Adam Nixon and John Scott refusing to psy,
suod for the amount of the note, and recovered judgment. They
thercupon filed their bill to restraia the action, and to reliovo them
from the liability, on tho ground thst time had been given to
Andrew Starratt.

Cameron, Q. C., and Boulton, for plaintiffy.

R. A. Harrison for the Corporation.

Hudgins for defendant R. C. McCollum, the treasurer.

VargouvonnrT, C.—I have carefully read over the evidence in
this case, and I can find no binding agreement with the Corpora-~
tion for time. Mr. Cameron seemed to assumo that this was
plainly mads out, but Mr. Harvison, for the Corporation, denied
it; and as Mr. Cameron was pot present to reply, I should be
giad to hear him again on the subject. The most that I can see
is the by-law of January, 1860, directing the moneys to be called
in by inatalments; but this is not an agrecment—was hot binding
even on the Council itself. The individual members intended and
endeavoured to give 88 long a time, and make the payments as easy
as possible; buat then this after all was mere forbearance to sue,
or refusal to sue, which does not seem binding on any one. and
which could not, it seems to me, be set up as a defence by Andrew
Starratt, had his gecurities proceeded to compe! bhim to pay, either
in their own names or that of the Corporation. I should like to
have the matter mentioned again at au early day, in my chambers
or in court, in presence of both parties.

The cause was afterwards re-argued by Cameron, Q. C., for
plsintiffs, and Iledgins for defendants, when the bill was ordered
to be dismissed with costs.

SconrLr v. HexsoN.
Appeal from Chambers—Discretion of Judge—Change of venue—ZLaches.

Where a judge {o Chambers grants or refuses an application fn & matter purely

within bis discretion, tho court will not entertain an appeal from bis judgment.

In this case the bill bad been taken pro confesso sgainst the
defendant ; but on application of his solicitor to allow the defen-
dant to answer, oo condition that he would take short notice, and
that the costs of the order should be costs in the cause, the plein-
tiff's solicitor consented. The answer was not filed for somo time
safter, and uantil the time was over for setting down the cause st
the place where the venue had been laid. The plaintiff, on the
asswer coming in, amended bis bill and changed the venue to
Woodstock, not a regular circuit of the court. The defendant’s
solicitor was then served with the smended bill: and after the
time allowed by the general orders had expired, the plaintiff filed
his replication, and in & few days afterwards set the cause down
for examination, snd served the usual notice. Thercupon the
defendant moved in Chambers, before Esten, V. C., to strike the
cause oat of the list at Woodstock, on the ground that there was
no venue in tho bill, and that Chatham was the proper venue, and
on other grounds. The Vice-Chancellor refused the motion with
costg, on the ground that the defendant had pot come promptly,
and that by bis laches he had preveuted the plaintiff from setting
his cause down at Goderich or Sarnis, or some other of the regular
circuits of the court. Thereupon the defendant appealed to tne
full court.

Blain for the appeliant. John Paterzon for the respondent.

The judgment of the court was given b

SrraGaE, V. C.—We agree that Vice-Chancellor Esten was right
in treating thelaying of the venue at Woodstock as ne more than an
irregularity, which was waived by the defendant omitting to move
against it, and espeacially as by the delay of the defendast the plain.
tiff was precluded from getting sn examination of witnesses in
snother county. The absence of one of the defendant’s witnesses in
Hayti, we think, was not necessarily & ground for postyoning the
hearing of the cause, and opening publicatioa for that purpose.
The pendency of so arbitration might be a strong resson for
staying proceedings during its pendency, if shown that by the
terms of tho refercnce authority is given to the arbitrator to deal
fully and finally with the matters in question in the suit; but this
is nct shown. The reference, whether by submission or order, is
not produced, and the Vice-Chancellor, with the masterials before
him, in the exorcise of bis discretion, decided against staying pro-

oecdings ; and we think tkat we cannot properly intorfere with
that oxercise of discretion.  His refusal to postpone the examina-
tion of witnesses, on account of the alleged absenco of a witneas
at Hayti, who, for all that appears, might havo been examined by
commiseion, and his rofusal to ohange the venue back to Chatham,
were also instances of exorcise of discretion, and which, we think,
wo ought, not to interfero with.
Appeal dismissed with costs.

Mizrer v. MILLER.

Sequestration—- Delivery of possession--Rent set off against alimony.

The plaintiflf having obtained a writ of sequestration agalnst the defendant's
lands, appiiod to the court for the delivery up of the puddeszion to hersolf, in-
stoad of renting said land by tho sequestrator; and the court, on her petition,
mado the order.

This was a petition by the plaintiff to be allowed to go into
possession of o farm sequestered by the sheriff vader u writ of
sequestration, and to set off an annusl rental against the slimony
she had been declared entitied to.

Hodgins for pleiutiff.

The defondant did not appear.

SpraGoE, V. C.—The pronerty sequestered by the sheriff, and
of which he has dispossess.d the defendant, is lot 13 in tke 8th
concession of East Gwillimbury. 1Itis not the whole real estate
of the defendant, but a farm which was Cevised to plaintiff by her
father. The alimony allowed is £100 a-year, and more than a year
and a half is in arrear, besides costs. The plaintiff asks that
possession may bo delivered to her by the sheriff, the sequestrator,
at a rental to be allowed on account of the alimony, or that he
may let it to somo other person. The annual value is stated, in a
petition presented by the plaintiff some time since, at from $185
to $160 per snuum. The defendant has represented its annusl
valao at much less, and has stated in his answer that it would not
bring $100 a-year besides tho taxes. The plaintifi’s brother bas
stated the value by affidavit at $135. If it is let at its full valae
to the plaintiff or any one eolse, the defendant cannot complain. I
see no necessity for a letting by the sequestrator. A m re direct
course will be to give possession to the plaiatiff uatil tue further
order of the couri. I think she should be charged with the full
value, as stated by herself, and sho should be entitled to posses-
sion unti! all arrears of alimony and costs are paid, and then pos-
session should be restored only on proper and just aring as to
growing crops and the like. Each party should bo utliberty to
apply. The rental or quasi rental I should fix at $150 a-year—
that sum to be takex during her ocoupation as in lieu of so much
alimony. (2 Daniul, 1265.)

COMMON LAW CHAMBERS.

(Reported by Ropery A. HaARRISON, Esq , BarruteratLaw.)

CowaN v. WaITE.
Debt on bond conditioned to alrde by award—Pleading—Com. Stat. U. €., ch 22,
secs. 108, 119,

In an setion on & bond, where the plea is that the bond was conditioned to per-
form an award, and no sward made, the plaintift must either deny that the
bond was subject to a condition as alle; or reply spoclally sotting out an
awaed and assigning o hreach. e will not be permitted to reply by ¢ taking
issue” on the plea undor the 10§th gection Cou, 8tat. U. C., cb. 22, and such a
ruplication will be struck out vnder sec. 119, as beiug calculated to ombarrass,
projudico and delay, the fair trial of tho actfon.

{16th April, 1863 ]

Debt on bond in the penal sum of $2,000.

Plea—that the bond in the declaration mentioned was and is in
the words following {sctting out & common money bond made by
defendant to plaintiff, dated 19th August, 1862, in the sum of
$2,000) ; that the said bond was and is subject to a condition
Ssetting it ont verbatim) that defendant should submit to the

eo(ilsion and perform the award of, &¢.; and that no award was
made.

Replication—joinder of issue.

Osler obtained a summons. calling on plaintiff to shew cause
wby this replication should not be struck out or amended, on the
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ground that the same wasg cal ulated to ombarrass snd prejudico
dofendant, ns it tendered no certain or definito issue on the plea.

J. B. Read showed cuuse.

Cases roferred to—Sim v. Edwards, 16 C.B.214 ; Glover v. Dixon,
9 Ex 108; Guynne v. Lurrell, § Bing. N.C. 453 ; Russell on
Awards, 578-4, 814-5; Bullen § Leake, 46G; Stewart v. Webster,
20 U.C., Q. B., 469; Folwell v. Uyde, 20 U.C., Q. B., 667 ; Webb
v. James, 8 M. & W, 645,

Drarer, C. J.—At first, I thought the plea was fully as open
to the objection of boing calculated to embarrags and prejudice, as
the replication, but on reflection I have come to & d.fferent con-
clusion.

The plea contains two propositions. 1st, That the bond is sub-
ject to a condition. 2ud, That defendant has not broken the con-
dition. These two put together constitute tho defence relied on.

By this general form of replication the plaimntiff endeavours to
put the whole in issue; and conceding to the plaintiff that he may
thus traverse the allegation that the bond declared on was sub-
ject to the condition stated, on which it is unnecessary to say any
thing, the taking issue on the allegation that there was no award
is cloarly bad pleading, for the plaintiff should on replying to
such a piea set out an award and assign a breach.

I am strongly inclined to think tho replication might have been
demurred to; but as some doubt 1s expressed on this point, and
as I have no doubt of the insufficiency of the rephication as an
answer to the second proposition m the plea, I will not dnive the
defendant to try that point against the impression of the pleader.

I think tho replication comes within the 119th section of Con.
Stat. U.C., ch. 22, ae being frumed so as to embarrass, prejudice
and delay, the fair trial of the action, and that 1t should thercfore
be set aside.

To save the plaintiff the necessity of another npphcation, bo
may, if so udvised, reply de novo to the plea, treating i, as I
think it should be treated, as a plea of no award simply. Or he
may reply by denying the allegation that the bond declared on is
subject to a condiiion as alleged in the plea. If he desire to reply
duuble, that is scparately, to each proposition, ho must apply en
affidavit. If he act on the suggestion above, by replyiug, the
costs should be costs in the cause. .

.

In Tup MarTtsr or Wirnson an>d Hekcrom, Two, &o.

Cvn. Stat. U. C. cap. 35, sec. 28— Chancery— Bill—~Reference by Common Law
Judge— Warver—Jurisdiclion.

It is in the power of a common law judge sitting in chiambors to refer for taxation

to the proper officer of the Court nf Chancery, 2 bill readered by solicitors for
services performed in that court.

If sueh an mdes be walved or abandoned by the party who obtained it, it Ix necos-
suary Lo move to get it asde.

Whether it has or no can be properly decidsd in the Court of Chancery, especially
10 2 caso where one party truating the order a3 10 force obtainod frow the Master
of that Court a warrant for the taxatton of the bill under and pursuant to tho
order, and the othier party treating the order as waived or atundoned, obtained
an independent order of that court for the taxation of the ill.

A commou law judge will, under such circumstances, declino to Interfore.

(Chambers, 15th Apnl, 1863.)

Messrs. Wilson & Hector were, at one time, tho solicitors of
Connel James Baldwin, deceased.

After his death they caused o bill of costs for services rendered
in the Court of Chancery to be renderod to Messrs. Lynch &
McVenn, who were administrators, with the will annexed, of
Connel James Baldwin.

Within one mounth after the delivery of the bill tho admeinistra-
tors obtained an order from Morrison, J., under and pursuant to
Con. Stat. U. C. cap 35 sce. 28, for the reference of the bill to be
taxed by the proper officer in thoe Court of Chancery, with liberty
reserved to the administrators to dispute the retawer.

"The erder was made upon summons 1a tho usual mavner. It
was issued on 6th October, 1862.

Not having been served Messrs. Wilson & Hector, on 1st April,
1863, notificd the attorneys of Messrs. Lynch & McVean that, it
not served with a copy .1 the order within two days they should
treat it a8 abandoned.

Befure the expiration of the two days tho attorneys were
informed that the reason the order had not been served was that
it was mislaid.

On 4th April, 1863, a duplicato order was obtained from
Morrison, J.

On 7th April, 1863, tho Master-in-Chancery, by warrant, ap-
pointed Monday, 21st of samo month, for the taxation of the costs
under and pursuant to the order of Morrison, J.

On 11th April, 1863, the attorneys, upon an spplication to tho
Court of Chancory, treating the order of Morrigon, J., as of no
offect, obtained an ex parte ordor of that court for tho taxation of
the same bill.

On 13th April, 1863, tho order of Morrison, J., with appoint-
ment for 21st of snmo month was served.

James DBeaty thereupon obtained o summons calling upon
Messrs. Lynch & McVean to show causo why the order of Morri-
son, J., of 6th October, 1862, should not bo rescinded, and all
proccedings had thereunder be set aside, on the ground that the
administrators had waived tho order by neglecting and refusing
to proceed thereunder, and on the ground that beforo the service
of the said order Mecasrs. Wilson & Hector had obtained the order
in the Court of Chancery for the taxation of the bill of costs refec-
red to in tho order of Morrison, J.

Robert A. Harrison shewed cause, filing an affidavit of th®
administrators wherein the cause of the delay in serving the orde?
of Morrison, J., was fully explained ; and the administrators dis-
tinctly swore they had not and never had any intention of aban-
doning the order of Morrison, J. Mr. Harrison admitted that
delay unexplained was evidence of an intention to abandon, but
submitted that the delay was 8o explained as to rebut all presump-
tion of an intention to abandon. Ie also argued that it was in
e power of the attorneys themselves to have obtalaed a dupli-
cate of the order of Morrison, J., and upou it have proceeded to
the taxation of the bill, inctead of obtaining the order for that
purpose from the Court of Chancery. He referred to Con. Stat.
U. C cap. 26 secs. 27, 28,82,43. In re Sherff, 4 A. & E., 838.

James Beaty, contra, contended that the time which had elapsed
without service of the order was positive evidence of abandonment
and such as could r.ot be explained.  He referred to Sedgwick v.
Allerton, 7 Bast. 5642 ; In re Hare, 10 Beav. 187.

Drarer, C. J.—The order of Morrison, J., is perfeotiy regular.
If it has been waived or abandoned, it is unnecessary to sct it
aside. Whether it has or no can bo properly decided in the court
of Chancery, in which both parties are taking proceedings. I
decline to interfere. The Court of Chancery is the proper tribu-
nal to deal with tho question. The whole matter, excopt the
summons and order of 6th Octoter last, arises in that court, tho
bill to be taxed arising wholly out of a suit instituted there. I
discharge the summouns.

Summons discharged.

CHANCERY CHAMBERS.

Reported by Troxuas Hovarxs, EsQ., M.A., Barristeral-Law.

MitLer v. MILLER.
Irregularity— Time to moveagainst— Waiver. .

A party complainfog of an irregularity must come promptly and movo agatust it,
either within a reasonable timo, or the time limited in the order T notice comn-
plalned of Thus, whore a party was directed to pay a certain sum of monvy
withio eight days, but did not move against an frrogularity in the order for
myvoral weeks after.

Ield, taat hio cams 100 1ato 1o ~omplain of the irregularity.

An order had been made in this case directing the defendant to
pay to the plaintiff certain movies by way of alimouny, and also
ber custs within eight days after scervice of the order. He was
served with the order but did not obey it, and after tho lapse of
several weeks moved to set it aside for irregularity.

Connor, Q C., fur the dofendant.

Iludyns, for plantif.

Srraagr, V. C.~-ileld that the defendant came too late to move
agaunst the order; that he sbould have applied within the cight
days linuted by the vrder, and thereupon refused the motion with
costs
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Lrwis v. Joxnus.
Trregularily— Notice— Waiver— Duemissal of W for 1woant of procecution,

I1edd. 1st—That whero s party filee a pleading without serving notioe thereof to
the oppasite party, stch pleading may be taken off the Sles for trregularity with
costs

2nd—That though a party may search the papoza filed fn a suit, yot untess it is
shown that ho had actually seen tho plaading complsfned of as frregulace, be
may move after tho next atef: in the causo to have it taken off the files.

3rd—Thnt uoder tho circuinstances tho bill may be dismissed for want of
prosveutfon. .

Thbe plaintiff after filing o replication, moved, on notice, for
leavo to amond, and obtained an order from Esten,V. C., for that
purpose. Subsequently on motion of the defendant to dismiss for
want of prosecution, an order was made by Spragge, V. C., di-
recting the plaintiff to file & replicatiocn within two mouths, and go
down to oxamination of witnesses the following term. The plain-
tiff aunexed his replization within the two months, on the 12th
December, but did not serve notice of such amendment. It ap-
peared however that tho defendant searched the papers of the suit
on the 16th or 17th December. The plaintiff on the 28th January
set the cause down for examization and hearing for the 10th Feb-
ruary, and served the usual notices. On tho 6th February the
defendant moved to tako the roplication off the fiies on the grouad
that no notico of filing "had been given, and that it was not in
accordance with tho last order to strike the cause out of the list
for examination, aleo to dismiss the bill for want of prosccution.

S H. Blake, for defendant.

IHodgins for the plaintiff contended that the application was too
late, that the defendant had notice on the 15th or 17th December,
several weekr before the cause was set down; that the cnruse was
being prosecuted in being set down for oxumination, sud cited
McDougall v. Lell and Miller v. Miiler (in Chambers, ante) Chitty’s
Archibold, 1204, &e.

EstEN, V. C.—After looking into the cases, said he could not
follow the case of McDougall v. Bell, and that where a party files
a pleading without notice of it to the opposite party it may be taken
off the filo for irregularity with costs. That though the defendant
had searcbed tho papers filed in the sauit, yet as it was not shown
that he had actually seen the replication, ho was in time aod had
not waived his right to move, that the replication was irregular,
aad must bo taken off the files, and that the bill must be dismissed
with costs for want of prosecition.

MoDovaaLL v. BELL.
Notice of filing Pleadings——Irregularily.

Notwithstsnding thoe order (of 1853) xix requiring notico to bo served of Sliag
any pleading, a party cagnot move to take such pleading off tho files whoro no
notice of hllng has bean served

In this case one of the defendant’s filed his answer to the plain-
tifP’s bill, but served no notioe of filing. The plaintiffon applying
for an order pro confesso against him found tho answer on the
files, thereupon he moved to take the answer off the files for
irregularity.

Scotz for plnintiff cited Watkins v. Fentor (8 U.C. C.P. 289) and

Orders (1853) xix.

Crickmore contrs. .

Srragor, V. C.—After takiog time to look into tho practice
refused the motion with costs.

DIVISION COURTS.

In the First Division Court of the County of Carleton, before His Houor
ARMSTRONG.

Judge

CocrEenr v. Lyr.
Actum of replevin for unjustly delaaning a mastiff dog—olen property—Sale al
Auclwn,

This was an action of replevin for the unjustly detaining by the
defendant of a mastff dog, alleged to be the property of the plain-
tifft.  Caso came on for trial beforo bis honor Judge Armstrong,
at Ottawa, in January last.

From tho evidence given on the part of the plaintiff it appeared
that ho had bonght the dog, in the month of May last, at & public

dog for somo months, and he had boen kept on their promises ns a
watch-dog; that for threc days prior to tho enlo the dog hed boen
on view on the public street in front of their premises, and had
been duly advertised for salo in printed hand-lills ; that the dog
was sold publicly, and the plaintiff, being the highest bidder,
became the purchaser; that Sinenur & Levy had purchased the
dog from one Duckesney, who purchased from a boy by the namo
of Joyce, who informed Duchesncy that he bad raiszd the dog;
that from the time the plaintiff purchased he had kept the dog on
the premises of his employers ag a watch-dog until December last,
when ke got out of the yard, and was next found in the possession
of the defendant, where he remained until replevied in this nction.

Plaintiff proved demand of possession and rofusal on the part
of defendaut to deliver up the dog.

It was admitted by tho defendant that he had personally no
claim to the dog, but had kept possession for ono White, whose
property the dog was alleged to be, and from whom he was said
to have Leen stolen.

Evidence submitted on part of defenco proved conclusively that
the dog belonged to ono White in :he month of February, 1862,
snd had been in his possession from a pup up to that tune: that
during the latter part of that month he had been taken from off
his premises, believed to have been stolen, from the fact of the
strap having been cut by which he was fustened. It dwd not
appear from tho evidenco that White had over taken any trouble
whatever in trying to recover the dog, or had ever made any
enquiry couceraing him.

Plaintiff objected to admission of evidenco of the right of pro-
perty being in White, the action being to try the question as to
the right of property between plaintiff and defendant; and con-
tended that supposing it was granted that the property had been
originally in White, as be had bought the dog in open market,
that White must first prosecute the thief to conviction before ho
would have the right to recover, or must at least have taken some
ateps to bring or in trying to bring the offender to justice, which
ho had not done; and that, therefore, under tho circumstances
detailed in evidence he was entitled to a verdict.

On the part of the defence it was urged that the evidence was
admissible, and that White's right to recover his property was
unquestionable, wherever found, and under whatever circum-
stances acquired by the party in whose hands the same might bo
found.

His Hoxon reserved his decisiou for one weck, and then he gave
judgment for the defendant (viewing the action as directly between
the plaintiff and White) on the ground that the dog was not pur-
chased in the usual coursc of trade ; that a sale at public auction
is not a sale in market overt; that the plaintiff thereby acquired
no better titlo than that which was in Sincaur & Levy; and that there-
fore White was cntitled to his property wherever he might find it.

"UNITED STATES REPORTS.

Peck v. Tue DeLawase axp Hupsox Caxar Co.
Master and Servant.

The defendants, a Coal ¢ y, beld not lisble for damages to one of their car
runners, by reason of an fajury occurring through the breshiog of a bridge
upon their railroad, the bruaking of the bridge happening in 1 o of a
defective iron bolt, put in by another workmau of the Company—the defuct
beiog unkpown to the Compauy or its agents, not discoverable by ordinary
examination, and tho workman having thy reputation of a good and cop = “tent

workrzan,
{C. I, Luzeruo Co.]

The charge to the jury was delivered by

Coxynaaay, P.J. — (The Court, after oxplaining the case,
observed:) The plaintiff while running a train of cars in the
employ of the defendants, upon their railroad, was seriously
injured by tho cars breaking through a bridge which had heen but
recently constructed. The Compavy aided the plaintiff by the
payment of a pbysician during his confinement of several mouths,
cmployed a nurse, asd paid him wages for some nine monthy, but
the plaintilt having been permanently injured, secks to recover
for additional expenses and general damages. The evidence es-

auction sale of the stock-in-trade of the firm of Sineaur & Levy, | tablishes the fact that the breaking of tho bridge was caused by
dealers in Shefficld goods; that they bad been in possession of the | the defective welding of a bolt, which was done in the workshop
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of the dofondants; the defect in which, howevet, was not discoy-
arable by tho eye, or from tho outside sppenrauce.

This is £ot the canso of o pnssenger, travelling on o passenger
raitraad, for the ticket mouney vaid for his passage. 1f it were
80, most unquestionably tho Company would be responsible for
damages sustained by & pacty such ns now proved. Such compa-
nies towards such passengers by their cootract imply, among
ather thiogs, that their road is safe and iu good and proper order ;
and, when through o defect in the road, such ay is sawd to have
ocourred here, an accident happens, the law raises at onco the
presumption of negligence, which the Company raust disprove to
avoid liubility, nnd which they certainly could not disprove by the
kiad of evideuce, kowever true and reputable it may be, which
they have offered in the present osse. Railroad Compaaies ia
such crses are linble unless they can shuw that the accident
ocenred through the Act of God, or that it was caused by somo-
thing sgainst which no ordinary bumen foresight nud prudence
could protest, where thers hud been no negligenco on the pars of
tho passenger.

But in tho present case thig isnot a passengor railroad carrying
pasgengers, but the plaintiff was o car runper on certain gravel
cars engaged on the ceal road of the defcndants, runping them
in the employment of, sud for the benefit of the Company; he
was their servant, in their employ, into which he had voluatsrily
entered, and to abide by all the risks connocted with bis duties in
th:ir businoese, he is to bo considered ag having impliedly uadeor-
taken.

In the present case, the evidence, as well or the part of the
plaintiff a8 the defendants, withont apy dispute establishes the
fact that the accident securred through the defective ircn bole,
which gave way under tho train and cast the cars throvgh the
Broken bridge. It is also nadisputed undec the evideuce that the
bridge wag constructed on s proper plan, fully able to angwer the
purposs of the road, which when put in, ia itsell appeared to be
good and sound, free from any spparent defect so far a9 any out-
side examination by the eye, ut any rate, conld discover. Such
is the testiwony, with nv ceatradiction, of the eugineer and tho
workmen who have been exsmineu here, and who were employed
in the construction of the bridge. Again, the ovidence is equally
undisputed and freo from contragdiction, that the workmea em-
ployed by the Compsaay to prepavs the iron and put up the bridge
were nil men baving 1he character aud reputntion of good, ¢ .mpe-
tent and experienced workmen in their different lines of work,
and that the iron out of which the bolt was made was Ulster iron,
tho best kind for the desired purpose. No one has spoken un-
favorably of either Wylie, the foreman of the blacksmith shop of
the Company, or Lindaay, the workmar whae made the bolt, or of
tho competenoy of Marsh or Bleigh; but alt who have spokes on
that subjeat bave testified ta their fovor. Itis not pretended that
thn Company or & ~ of i's egents had any koowledge of this
defective bolt until arter the accideat, though if tho testimony of
Mr. Bohe, and perhaps Mr. Wylie ba correct, Lindsay, the work-
mag, might, by proper care, bave ascertained the fact without
much trouble when the iron began to cast, and afterwards by
blows upon it effectively applied. It is not improbable, then,
that Lindsay was guilty of negligence, and ia a suit against him
the case might boe different: but of such negligence no notice, or
snything from which notice can be taferred, is brought bowme to
ibe contrary to the defendants.

The evidenee, then, establishes the fact that the Company did
cmploy gaod iron for the bolts, and no fault iz found with the
other materials of the bridge, and workmen competent in every
respect from their character to make good work of the bridge,
and unless something olse he shown in a case like tho present,
there is nothing to make them responsible for the injury to the
plaintiff in the way of damnges in this suit. e was the gervant
of the defendants, in their employ, and though he way have been
injured tureugh the vudiscovered negligence of Lindsay, auother
servant of the Company, the common and general employer, the
company ia not in law coasid2red Nable to an acticn of damnges
in such cgse. It is part of the risk which cvery employee of
raifrosd impliedly undertakes to abide, and egainst which ke
cannut complain if he veceivo an injury from causes such as are
sbown in the present case.

This ruling is founded oa no now prinviple applied to railroada
alone, but it rests upon the principle of tho rolative situation of
master and sorvans, employor and employed, ta the varied buginess
and dutios of common life. (The Court then referred to the opin~
jon of the Suprems Coust in Ryan v. The Cumberland Vulley
Railread Co. 11 Harrls, 857, aud rosd a portion of the samn, and
then said further:) If we should declare o differont opinion, the
rale would equally apply 1o alt who are in business, and bave
others employed under thom-—tho meorchant, thbe farmer, the
mechanio, and evary one carrying on business by the aid of others
in their empioy. Suppose the case of a farmor who employs n
competent workman to make him & wagon, and there is in the
wagon, when finished, some defest uuseen and unknows by the
otwnor, arisiag, perhsps, from tho carclegsness of the wackmen,
and tho teamster or driver should be injured by the breaking of
the wagon from this cuuse, the owner would not be liabloin
danages.

The plaintif and Lindsay, through whose defective work the
accident ocourred, were sotvants of a common master, whom the
defendants employed it mfvvent branches of business, one in
ranaing cars, aad the ccher, awoug other things, preparing iron
for 1bo raifroad. Sowe Courts have in such cases varied or mod-
ified tho rulo we have already lstd dewn, but wo cannot discover
the force and cffect of the distinction in & case like the present.
Hera the Compnay are the owners of the rord, aad rua tha cars
upon it, and their different cmployees are employed in different
branches of the same common business, their duties being all
directed o bring sbout a common objest, the carrying coal to
masket. Their porticulsr employments may be distinet and
diffevently excreised, but the object and end is the same. The
waster s vot to be heid liabie unless there is biameo or fault upen
his psrt. If he has employed competeat workmon and proper
materiais to be worked, and apparently good mechapicsl works
snd machinery, without sy neglect or fault upon his patt, we
cannet discover any obligation which will make him liable at law
for the consequences of sn accident oscurring from an unkaowa
and undiscovered difficulty, as in the case beforp us,

We furtber say, that there is no conflict of testimony in the
caso; thers are no disputed facty, no material inferonces from
facts about which the counsel differ s there is no evidence to sub-
wit to you from whick ir luw negligence, which woald make tho
Company liable, san bo discovered or inferred, and we therefore
charge, as matter of law, that under the whole case the plaintiff
cnnnot tecover, and that your verdict should be for the defendaants.

The jury found o verdict for the defendants.

Keiris v. Tag Isuapitanrs or Eastox,

& daguerreatyps aloon, 4 portion of which was whhin thelimits of a highway
{wiadch was 18§d out four rods wide), aad about fftecn fout from the travellod
part of sald bighway, upon which the plainldff was golng wit« his horss and
wagon, dees not conalitute a efoct In such bighway, 30 as 1o make the town
Habis for damages to & person for injunies done o himself and carriags, by his
borss taking fright, either at tae saloon, or some pleca of canyass atlached 10 48,

The proper attributes of o highway discnssed.

This was an action of tort sgainst the defendants for damages
caused by an alloged obstruction of s highway in Baston. The
obstructian was a daguerreotype saloon, which was placed upon
o grass plot in & trisngular area on < Grist Mill Green,” so called,
in said town. The nearest part of the saloon to the tavolled track
of tho road was about five feet and eight inches, snd three-fourths
of tho saloon were in the limits of the highwey, {whick highway
was Inid out four rods wide,) and about fifteca feet from the track
upoa which the plaintiff was goiag with his horse and wagon ta
will, when his horse took fright, either at the saloon orsome picces
of convass atfached to it, the plaindf was thrown out of bis wagon
with great viclence, and himself aud carriage injured. It was not
elnimed by the plaintiff that thore was any defect by reason of s
weat of railing, rad the evidence shiowed that, exceot ta regard te
the saleon and the condition and position thercof the way was
sufficiently smaoath cud level to enable the plaintiff to travel with
safety by his using duo cave, and it was not pretended that the
plaintifl’s tenm camo in collision with the vehicle or saloon.

At the trial, the defeadants asked the court to tnstruct the jury,
swong other thingy, that the said saloon was not a defect, or waut
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of repair, Jor which tho defendants wero linbie; that (he facts
proved did not disglose suck a defect o want of repnwr of the
bighway ns to mako the town liable under tho statute, even if it
did causa the fright to the plaintiff’s horee, and eause the horse,
with the cnvringe, to run against some ohject or embankment,
whicl, of itself, was na defect or wans of repair, of a pubbe high-
way. ‘The presiding judge declined so to mstruct the jury, wao
returaed o verdict for the plaintiff, and sesesaed damsges o the
sum of twenty-one hundred dollars.  The dafendants excepted.

E. A, Beanett aud Carpenter and White, for tho plaintiff.

Eiiss Ames and H. J. Fuller, for defeadants.

Coarxax, J.—This cuve prosonts & new question of greal im-
portunce. In the cases thas far reparted the defects in highways
for which towna have been held linble, are all included in four
classes. Theso are, want of railings; obstructions to thetravelled
path, by stoves or rocks, wood or imber, posts, snaw orico: holes
or excavalions in the path; and defective bridges or causeways,
that would not support ihe teavellor. In Drake v. Lowell, 13
Mete. 292, gn awning of wood and timber, sad supported by posts
stapding on the highway, which had been broken by o heavy body
of snow aad jcs Iying upon it, spd which extended ncross the side-
walk o fow feet above the heads of travellers, snd fell upon the
platatiff and crushed him down upon the walk, was held tobe a
defect in the highwey.—DBut in Hizon v, Loweli, 13 Gray, 69, this
€880 i3 Baid o have reached the limit of the liability of towns for
defective ways; and to the latter cnse, the town was beld not to
ba tiable for sny injury caused to a travelior by the fall of an
grerhieoging mass of ico from the roof of o building, nithough it
overhung 2o highway for more then tweanty-four hours, and for
tho space of eighteen inches or two feet. So rocks and stones
within the limits of the highway, but not obstructing the travelfod
path, ave not defects for which o town is linble. Jloward v. North
Bridgewater, 16 Piek. 189; Smuk v, Wendell, 7 Cush, 448. So
where 6 locomotive engine injured a traveller by crossing tho
highway on arailread illegally existing there.  Vinalv. Dorchester,
7 Gray, 421.

In no ease has it been held that an object existing within the
limits of & highway, but leaving the travelled path unobstructed,
80 that the traveller is safe from all collision with it, is & defect
in the way, merely beocauvse it exposes the traveller’s horse to be-
come frightened by the aight of it, either at rest, or in motion, or
by sounds or amelia that ey issue from it. In this case, the
plainctif contends that o daguerrcotype saloon, standiag pardy
within the limits of tho highway, but without the limits of the
travelled path, and geveral feet distant from 3, is a defect, because
it was so situated that the plaintiff’s horso hecame frightened,
cither by seetog it at rest, or by secing the fluttering moticn enased
by the wind, as it blew upon some pieces of Iooso canvassupon the
covering. There wes no collicion with it, and no danger of
colltsion.

In flizon . Lowell, ubi supra, it is stated, as & general propost-
tion, that ¢+ a town, if it has done its duty in making the way safo
and convoniext, in all the proper attributes of & way, is not
obliged io insure the safety of those who use it I becomes
necessary in this caso to draw the line between what arp and what
are not the proper aftributes of o way; o that i may bo scen
whether a couse of fright, such ag existed in this case, i3 a defecy
in one of theso attributes. The distinction is of very gveat prac-
tical importance ; for it is to be considered fhat surveyors have
power and are bound to remove, without delay, all defects in high-
ways; and towns ave liable, though the defects bave not existed
twenty-four hours, if the proper officers happen to be present, snd
bave knowledge of thei~ existenco. The doctrive contended for
by the plaintiff would make their powers and duties very oxtensive;
mach more 8o thau is generally supposed.

In Ihzon v. Lowell, instancea aro stated of things that might
obstruct & travelier, but which wonld not bo defects in any of the
attributes of & way. They are quite pertinent to this case. The
caurt decided that freedom from ice nnd snow on roofs everhead
is not one of these aitributes, and therefore that the town is not
bouad to remove the ico or spow from the roof, By way of itlus-
tration, the court state several other things, which, thongh they
may obstruct a traveller, are outside the limit of the proper atis-
butes of 8 woy. ¢ IHe miglt be apnoyed by the action of the
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clements, by n hail storm, by & drenching rain, by piercing sleet,
by a eutting and icy wiad, against which, however lung continued,
tho town would bo under no obligation to furtuvh lum protection.
o might bo obstructed by a coucousrse uf people, by & crowd of
carrioges ; hishorses might be frightened by the dischiarge of gane.
the explosian of fireworks, by military music, by tho presenco of
wild animals; his health might be cndangered by pestilential
vapors, or by the contagion of discase ; and these svurces of dis-
comfort and danger might be found within the limits of the highway,
and continue for more than twenty-four hours: and yet that
highway not be, in any legal sense, defectivo or out of yepair. It
is obvious that there may bo nuisapees upon traveiled ways, for
whici there is re remedy ngainst tho town, which is bound by law
to construct or maintain them,

*If the owner of a distiery, for example, or o manufactory,
adjeining the street of o city, should discharge continually frotn n
pipe or orifice opening toward tho street, 8 quantity of steam or
bot water, 1o the suisance and injury of prusers by, they must
cestainly seek redress in some other mode, than by au action for
n defective way.  If the walls of & heuse sdjointug o strectin a
city wero erected in zo ingecure n manper as to be liable to fall
upon persons passiog by, or if the eaves-trough or water conductor
was 80 srranged as to throw s stream from the roof npen the side-
walk, thers being in ecither case no structure erected within or
above the travelled way, it would not constitute a defect in the
way."

‘The discussion of tho present cnse suggested many otber illus-
trations. Cattle or horses running at large might frighten tho
traveller’s horse; the aight of Bags displayed, ot a windew cuttain
fluttering in the wind over o strect, through a raised window, the
goode displayed in front of shops, snd the numberless vperations
of basiness and amusement constantly carried op in ecities and
villages, within the limits of the highway, the gothering atagricul-
tural fairs, military teainings, . .d other publiv cceasions, may
any or all of them tend to frighten mnany passing horses; ye* *¢
would be s novel doctrine to hold that highwey surveyors may
interfere in guch cases, under their nuthority 1o yepair highwsays,
or that the attributes of a way inclade them bYecsuso they may
frighten horses.

And we thing that the daguerrcotype saloon, deseribed ta the
repart, though it may have been a nuissnce, for which the pro-
prietor might be liable to sn sction ar indictment, yet, since it did
not obetract the travelled path in any other woy than by the fact
that it was in sight of the plaintiff’s horse, did not copstituto n
defect, 88 10 any of the proper attributes of the way.

Exceptions sustained.—Monthly Law Reporicr.

GENERAL CORRESPOUNDENGCE.

To tae Epitons or Tue Law JovryaL,
Proposed Larw Association.

Gexrieney,—I svail myself of your valuable journal to offer
soms suggestions to tho legal profession in regard te the ad-
visability of forming a Law Association for the protection of
the faterests and the furthering of the well-being of a large
and ioflesntial portion of the community.

‘F'his gociety, which should be campased of delegates from
every county, meeting as occnsion might require at Toronto,
the seat of tbe Upper Canadian Law Courts, might, and if
properly conducted undoubtedly would, exercise u grent and
berefcial influsnce over law legislation and law matters in
genersl.  Subjects of importance wonld not be wanting te
its deliberations, and if not trespassing en your space I would
venture to suggest a few matters with which it might most
adveatageously deal.

A great and constantly increasing evil in the profession is
the lmmense pumber of men and boys who are daily entering
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its ranks without the education necessary to fit them for its |
duties. Law in Canada scems to bo the refuge of incapacity, .
and men who have failed of success in any other course of|
life betake themselves to its bosom as criminals of old to a-
sanctuary in some heathen temple. There is certainly a
standard of qualification fixed by the Law Society of Osgoode '
Hall for those desirous of becoming members of it, but the,
examinations as now conducted are utterly inefficient as tests
of education and fitness, and any boy of ordinary intelligence
can be coacked up for the ordeal in a few months without any
previvus knowledge of the subjects set out, and without in
fact any previous educaticn at all, to use the latter word in
its proper and more extended signification ; and more than
this young men can enter on the study of the law, if they
design merely to become attorueys, without any preliminary
examination whatever.

An association of the nature I have mentioned might devise
some plan by which this cvil would be abated and the reck-
lessness of legal gentlemen, in taking articled clerks into their
offices, checked. At present they in this matter go to the full
extent allowed by law, namely, four to each attorney, utterly
regardless of qualification or fitness to become worthy mem-
bers of the profession, but merely fur the purpose seemingly
of getting their office work cheaply done.

Anpother point which might bo advantageously dealt with
would be the rates of charges to be made in cases such as
conveyancing, where there is no tariff fixed by law. The
question also of retainers and fees thereon might be reduced
to some intelligible form.

I am afraid, however, that I am trespassing too much upon
your space, and will therefore conclude by suggesting the
most important matter that would como up before such an
association, namely, the subject of law reform. By bringiog
to this important question a mature deliberation as well as
knowledge and trchnical skill, a great deal of crude legisla-
tion would be avoided and acts amending acts amending acts and
acls tnlerpreling acts interpreling acts would be less frequent,
and our Consolidated Statutes run less risk of becoming what
by frequent alterations they promise to be, almost useless.

In these remarks hastily thrown together I have merely
attempted to bring the subject under the notice of some of
the many talented gentlemen of whom the legal profcssion in
Canada can boast, and to induce them to give the matter their
attention, and if practicable to inaugurate a Society which
would I am convinced be of very great advantage.

All other professions are taking every means of sclf-protee-
tion, and why should that one only, whose organ you are, take
no steps to preserve their privileges and improve their position.
Lncroachment appears to be the order of the day; mere pas-
sive resistance is of no avail, and communities as well as in-
dividuals must by sclfassertion make good their claim to the
enjoyment of their rights.

1 remain, gentlemen, yours respectfully,

Ottawa, Mareh 24. 1863. Eviss.

[We recommend the carcful perusal of the abuve letter tv
those interested in the well-being of the profession of the Law

in Upper Canada. 'There is much in the letter to recommend
it. ‘I'he association suggested would not he without precedent;
there aro several associations of the kind in Englard, and we
think the timo is fast approaching, if not now at hand, for
the formation of some such association in Upper Canada.—
Eps. L. J.]

Con. Stat. U. C., cap. 25 sec. 2— Absconding deblors— Affidavil.
To Te Epitors =v tRE Law JoURNAL.

GexTLEMEY, — Justice cannot be flattery. You deserve
thanks for the able manner in which the Law Journal is con-
ducted.

In reference to the oath required to be made by creditors,
for proceeding against * Absconding Debtors” by attachment,
the words of the Statute are, “ with intent to defraud.”

Now, the question which I wish to submit, after offering
my own views, is, what is the strict meaning of these words,
or rather, what is not their meaning, which will be seen as I
proceed to be more strictly the question.

I must admit, had it not been demonstrated to me, by the
two facts which I shall state, that the prevailing opinion on
the point Is an erroneous one, and also a prejudicial one, that
the thing would appear too plain and simple to demand the
very serious attontion of any Jawyer, if oven more than a
second thought.

The facts were these: A, a client secking advice and stat-
ing his case, said, ‘“ that B. was indebted to him, that he (B.)
was about to leave the Province (taking with him all his
effects), and that he (B.) ivtended to defraud him, as he
believed, of said debt.” IIe was auswered by both the mem-
bers of the firm, of whom he sought the advice, that unless
he could swear that he believed, &c., B. was so leaving the
Province for the purpose of defrauding him, he could not pro-
cure the attachment. Being a student in the office, and
hearing the case and the reply, and looking at the words of
tho statute, *“ witk intent to defraud,” 1 concluded, in my own
miud, that our client had a good case; for although he could
not swear that B. was about to leave the Province for the pur-
pose of defrauding him, he could and was ready to swear that
he (B.) wag about to leave the Xrovince, and that it 1was his
intention lo defraud him, which latter would, I submit, answer
exactly the requirement of the statute.

Esery ove will readily perceive, w 1 thus presented, the
very great difference between the two expressions, for the
purposes and “with the intent.”  That the latter by no means
implies tho former; that while the former means that tho
party is about to leave for the purpos: of defrauding, &c., that
is, the defrauding is his purpose, the latter only means that
he is going, and that at the same time it is an intention of his
to defrand, &c., but that sauch may not be the only reason of
his going. The oath, that a party is about to leave, &e.,
“awith inlent fo defraud,” can be mado where the other can-
not be.

The other fact which I wish to ment on, to show the preva-
lency of this erroncous view, is, that atter the above circum®
stances I asked several lawygers for their opinion, through
curiosity, and in every instance, amounting in all to five, the
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opinion expressed was the same, and was that *““wuh intent |

to defraud,” meant ¢ for the purpose of tefrauding.’
Juxivs.

[The intention of a person may in/general be gathered from
his acts. The property, and in some degree the person, of o
debtor within the jurisdiction of the Court are liable for the
payment of his debts. If a debtor much involved withdraw
either his property or his person from the jurisdiction of the
Court, the fact of his doing o, vtherwise unexplained, is
sufficient to raise the belief of his intention to defraud. This
is all that a creditor is called upon to swear. He need not
swear that the debior bhas departed for the purpose of
defranding him. Ile need not positively sweas that the
debtor hath departed with intent to defraud. All the credi-
tor is called upon to do ig to make affidavit that he “ hath
good reason to believe and doth verily believe such person
hath departed from Upper Canada, &c., with intent to defraud
the plaintiff of his just dues, &o.” The very words of the
Act had better be used, and they are not in our opinion
susceptible of the meaning that the debtor’s sole purpose of
departing was to defraud. That may ormay not be the case,
and yet the facts be such as to justify o plaintiff in making
the necessary affidavit.—Eps. L. J.}

LPenal action—Compounding— Effect therecf.
To tue Epirors of THE Law JourNaL.
GextLexex,—A., o J. P., is threatened by B. and C. with an
action for not returning two corvictions, and he (A.) gives
them = note for $100, payable in three months’ time, to stop
all proceedings against him. A week after such note is given,
B. and C. issue a writ, but it is not served. At the expiration

of the threc months, A. refuses to pay the note, on the ground !

that thero is no consideration. Can B. and C. proceed with
the action for not returning the convictisn, or are they
debarred, under the 18th Eliz. cap. 5, by accepting the note ?

Icxis Fartuis.
e

Campbeiiford, March 31, 1863.

[The statute to which our correspondent refers enacts, that
no informer or plsintiff shall compound or agree with any
person who shall offend, or be surmised to offond, against any
penal statute, for such offence, committed or pretended to be
committed, but after answer made in court; and that if any
person or persons shall offend in making a composition or
other misdemeanor, contrary to the truo intent and meaniog
of the statute, he or they so offending, being thereof lawfully
convicted, shall stand in the pillory, and shall * from and
after such couviction forever be disabled to pursue or be
plaintiff or ioformer in any suii or ivformation, upon any
statute, popular or penal.” The inference is, that unfil con-
viction, the person offending is capable, like any other person,
of being plaintiff in a penal action. Iun auswer, therefore, to
aur correspondent, we think, as at present sdvised, that, under
tho circumstances stated by him, B. and C. are in a position
to proceed with the penat action.—Ebps. L. J.}

MONTHLY REPERTORY.

i COMMON LAW.
!
1

QB. HOLLINGSWORTH V. WHITE AND OTHERS.

Bill of sale—Property in grantor--17 § 18 Vie, cap. 36.

P. cxecuted a bill of sale, assigning goods to the plaintff. The
bill of sale wag afterwards canceclled, and a second one executed,
comprising the same goods ; and subsequently a third bill of sale,
also comprising the same goods, was executed, but the second bill
of sale was not cancelled The defendants geized the goods under
a fi. fa. before either of the billy of sule had been registered.
The third bill was afterwards, and within twenty-one days from
its esecution, registered.

Ield, that, though the property passed out of the grantor by the
first bill of sale, the execution of each of the new bills amounted
to a redemption of the goodr, and a granting of fresh security;
go that, the first two having been annulled, the third became
operative, and, haviog been filed within the twenty-one days, was
available against the ecxecution creditor, on the nuthority of
Marples v. Hartley, 30 L. J. Q B. 92; 9 W. R, 334 & 520.

The third bill was executed on the 31st December, 1860, and
the jurat of the affidavit of cxecution purported tv have been
sworn on the 10th January, 1860

I1eld, that this was a mere clerical error, and might be amended
if material.

EX. C.

Principal and agent— Equitable plea—DParol cvidence to cxplam
twrillen contract—Agent in terms contracting as pruicipal—istake.

Ware v. HARRISS ARD ANOTHER.

Where a defendant, on the face of a charter-party, coniracts as
principal, it is competent to bim by way of equitable plea to an
action against him on the charter party to show that, in fact, he
signed as sagent for a third varty; that the plaintiff verbally
agreed that he should not be responsible as wprincipal, and is
inequitsbly taking advantage of & nustake in drawing the charter-
party, s0 s to make the defendant personally liable.

Judgment of the Exchequer afficmed.

Quere, whether the facts stated in the plea would be a good
defence at law.

EX. Hitox v. GRERN.
Practice—Change of venue.

Itis o gc 'd ground for on application to ckange the venue, that
the attorney for the defendant is under-sheriff of the county where
the venue is laid, and has made it a special jury cave,

EX.

Arbitration—Award—Settng aside or sending back to arlatrator—
istake of arbitrator.

| The court will not send er award back to the arbitrator, to
. correct an alleged mistake, which, when applied to, he docs not
; admit, cven although it be in o matter not within the original sub-
" mission, but included in the nward by virtue of some new agree-
{ ment between the parties, pending the reference.

1 EX. MARGRETTS v. GGREGORY.

Contract—Princypal and surety—Dealings between creditor and
co-surelics ds o securifics— Eiffect of, in discharge of co-surelses.

Whether certain moneys received by the creditor on a dealing
or travsaction between himand a co-gurcty, as to a security given
by another co-surety, has amounted to payimnent, wili be a question
of fzct depending on the intention of the parties. There is an
s equity to which a surety is entitlcd—thnt the creditor shall not
I waste the cecurities given by the principal debtor ; but if tlus

extends to a security given by a surety, it does not exteud further
than to exclude such <asteful deating with tho sceurity. And a
fair dealing with the surety’s sccurity under which the creditor

Warros v. Tue Swanace Pisr CoMpasy.
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sets off the surety’s share of the debt due to him against the pro-
cecds of the security does not preclude a resort to the other sure-
ties fur their respective shares of tho debt.

EX. DowiLk v. Neawe.
Practice—Mortgage, cjectment—Staying of proceedinys.

In cjectment by mortgagee, the couit, or a judge, under the
Common Law Procedure Act, 1852, can include in the condition
of an order for stay of proceedings, the payment cf the costs of
an abortive attempt at sale under o power.

EX. CuzLing v. BiNGiad.

Practice—Setting aside judgment.

It is irregular and improper for & plaintiff’s attorney, whose
Judgment has been set aside as irregular, with costs, to go and
strike it out and sigo judgment again, so 83 to avoid payment of
costs.

EX. Lockwoop v. Sairn.

Ssuti v. Lockwoo.
Arbitration— Setting aside award—Alleged nustake of arbitrator—
Remuting award to hum.

An award will not be set aside, nor cven sent back to arbitrator,
!'or an alleged mistake, not manifest nor apparent on the face of
it, nor aduntted by any affidavit or statement of the arhitrator.

C.p. ALLEN V. SMITH.

Innkeeper——Lien.

A trainer of race-borses went to an inn with a horse, and
remained the night. On the following day bis helper came with
another horse. From that period they remained at the inn with
the horses, and put both horses in training, occasionally going
wway with the horses to races, and returning. ‘The innkecper,
previous to each departure, ascertained where they were gong.
in an action of trover and detinue for the horses against the inn-
seeper,

Ield, that the defendant had a 1-en on the horses for his charges,
he baving received them as the horses of a guest, and not atlivery.

EX.

Bill of exchange—Defence—IFarlure of consideration — Contract—
sraud.

HoRSFALL AND OTHERS v. TuomMAas.

In an action on a bill of exchange, it is no defence that it was
given in consideration of & contract for a specific article which is
made, delivered, renewed, tested, tried and retained, but which
turns out to be usciess, through a latest fault or defect in the
making of it, though known to the maker, and not being at all
looked at by the buyer, and there being no express representation
of its soundnzs. prior to the giving ol the il

EX.
Practice —T'rial— Demurrer — Verdiet sulject to leave — Entry of
wssues— Postea— Amendment of entry of 1ssucs—Coste.

When a cause is taken down to {rial, while detnurrers to some
counts of the declaration arc pending, and at tho trial there is a
general verdict for the plamufT, subject to leave to enterat for the
dejendants on those counts, and the courts hold the counts had,
and also direct the verdict to be entered for the defendant on those
counts, the plaintiff is not entitled to the geueral costs of the trial
on those counts, save as to particular issueg, on which he has really
succeeded in point of proof. And the application to scitle the
postea in accordance with the judgment ought strictly to be made
to the judge who tried the cuuse, though he will act under the
direction of the court.  Quarre, whether, if 8 bad count iz not
proved in omnibus, the verdict ought not to be entered on alt the
issues for the defendant.

Oxsxpax v. Syiry.

And, quere, whether an issue on a bad count cau be material,
and whether rule 62 H. 'T. 1853, that the costs of the issues o1 law
or fact shall follow tho findings, applies where the plamntiff hag
taken a cause down to trial, pending demurrers, aud has obtsined
a verdict on a count afterwards held bad ?

Q B.
Req. v. Tae Usitev Kingnoym Erecrric TeErLeararm CoMpaxy
(LryiTe).

Ilighway— Nwisance.

On an indictment for & nuisance in obstructing a highway by
erecting telegraph posts upcn it, the judge directed the jury, 1st,
That in the case ot an ordinary highway, although it may be of o
varying and unequal width, running between fences, one each side,
the right of passage or way, prund facte, and unless there be evi-
dence to the contrary, extends to the whole space between tho
fences and the public are entitled to the use of the entire of it, as
tho highway, and are not confined to the part which may be
metalled or kept in order for the more convenient use of carriages:
2udly, That a permanent obstruction erected on a highway, placed
there without lawful cxcuse, which renders the way less com-
modious to the public, is an unlawful act and a public nuisance
at comreon law; and tLat if the jury believed that the defendants
placed, for the purposes of profit to themselves, posts, with tho
objec and intention of keeping them permanently there, in order
to make a telegraphic communication betwcen distaot places, and
did permanently keep them there, and the posts were of such size,
dimens‘ons, and solidity as to obstruct and prevent the passage of
carrisges and horses or foot-passengers upon the parts of the
highway where they stood, the jury ought to find the defendants
guilty upon this indictment ; and that the circumstances that the
posts were not placed upon the hard or metalled part of the high-
way, or upon a footpath artificially formed upon it, or, that the
jury might think that sufficient space for the public traffic
remained, arc immaterial circumstances as regards the legal right,
and do not affect the right of the Crown to the verdict.

1feld, that thesc directions were right.

EX. PENNINGTON V. CARDALE.

Practice—Special case—Amendment after judgment.
Altbough the court may have power, even after judgment on o
special case, to order an amendiment by the statement of a fact

omitted, 2nd iotended to be introduced, it will not do so when the
fact is digputed or the intention denied.

WEesnrr v. SHAW.

Practice— Drawing «p rules—Amendment—Signing judgment—
Costs.

When a rule, usuzlly moved and drawn up with costs, is moved
without costs, it is for the opposite party to see thatit is directed
to be so drawn, or, if it bu erroncously drawn up Wwith costs, to
apply at once to the court to have it amended.

C.C.R. Rea. v. Fraxcis FRETWELL.

Hurder—Death resulting from taking poison to procure alortion—
Accessory—=Self-murder.

A married woman bhaving becorae pregnant by the prisoner and
haviong herself unsuccessfully endeavoured to procure a poizen in
ordes to produce abortion, the prisoner, under the influence of
threats by the woman of sclf-destruction if the means of producing
abortion were not supplied to her, procured for Ler a poison from
the cffects of which, having taxcu it for the purpose aforesaid,
she died The prisoner necither administered the poison, nor
canged it to be administered, nor was he present when it was
taken, but he procured nnd delivered it to the decensed with a
knowledge of the purpose to which the woman intended to apply
it, and he waw accessory beforo the fact to her taking it for that

purpose.
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Ield, that prisoner was not guilty of murder; that tho caso
was distinguishable from feey. v. Russell, 1 Moad., ¢ ¢, 356.
Quare, whether the woman was guilty of self-murder.

TiuMINGs v, THE BIrMINGHAM GAs CoMPANY.
Practice—New trial—Surprise.

EX.

A new trial on tho ground of surprise will not be granted ia
regard to s matter which was raised by the party at the trial, and
merely to cnable to support it by further evidence not in its
nature more conclusive.

C.C. R.

Evidence— Depositions, admissibiisty of, where ¢ prosecutriz is ex-
pecting confinementi—Discretion of presiding judge.

Upon the trial of the prisoner for obtaining money by false pre-
tences, it was proved, by a femalo servant and the brother of the
progecutrix, that she was daily expecting her confinement, and
the Intter stated that she was ¢ poorly otherwise,” and was, there-
fore, too ill to travel.

IHeld, that upon this evidence, the statute 13 and 12 Vie. c. 42,
8. 17, suthorised the presiding judge to receive the depositions of
the prosecutrix taken before the committing magistrate, that there
may bo incidents with regard to parturition to bring tbe case
within the statute; that it is in the discretion of the presiding
judge to determino whether the evidence of illness is sufficient;
that it is not necessay in such case to produce medical evidence.

Rec. v. WiLL1ayx STEPHENSON.

EX. Everrox v. MaTTHEW,
Sale of meat— Warranty of soundness and fitness fer human food,

On 2 enle of meat by a meat snlesman ina market (he not beinn
himself the butcher) there is_no implied warranty that it is sound
and fit for humao food.

CHANCERY.

M. R. Prease v. Hewrrr.

Partnership—Dissolution before expiration of term-~Return of pro-
portion of premuum—Ground of dusolution— Mutual incompati-
bility of temper—Alleged misconduct of the partner payng the
premium.

Wkere o partrership was dissolved before the expiration of the
term fixed by the sarticles, upon the ground of mutual incompati-
bility of temper on the part of the partaers (the conrt considering
both partners to have been in the wrong) and one of the partoers
had paid a premium on entering the partnership.

IHeld, that he was cntitled to a return of a part of the premium,
the proportion to be calculated with referenco to the pumber of
years of the term which were unexpired.

Partnership for ten years. Premium paid, £1,000. At disso-
lution two yearswere unexpired. Return of £200 of the premiuvm
allowed.

M. R.

Will—Construction—** Nephews and nieces”—<* Descendants of

brothers and sisters.

A trust fund wasdirected to be divided between all the testutor’s
nephewsand nicces ¢ being descendants of my brothers and sisters”
alive at a certain period.

_Held, that the gift did not extend to grand-nephews and grand-
rieces.

L.C.
Bond by surcty—Misrepresentation— Unfounded allegations of fraud
i amended bill—Costs.

A surety ie bound only to the letter of his engagement and if
that engagement 1s in any woy sltered, his obligation is at an end.

WiLL1ausoX v. MoOORE.

Brert v. Browx.

Accordingly when M. had contracted to supply bread made of
flour of a certain quality to the Government, and B. aud X. had
agreed to supply him with flour of the required quality for that pur-
pose, and the plaintiff joined in a bond with M. as surety to sccuro
B. and X. payment of the price of such flour, in order, as stated
in the boud, to enable him to carry out the contract. On a bill
filed by the plaintiff against B. and X., who had never supplied
M. with flour for the purpose of the contract—

Ueld, that the plaintiff was cntitled to have the bond, as far as
he was concerned, cancelled.

The plaintiff having introduced into his amended bill allegations
of froud against the defendant, which the evidence failed to sup-

ort—

11eld, that, though entitled to the relief prayed for, he must pay
the defendants all the costs of that part of the bill containing such
allegations, and the cvidence taken thereunder.

V. C. K. WALTER v. STANTOX.

Practice—Administration claim by a morlgagee—Solicitor—Costs.

Where a mortgegee, who i3 also solicitor of the testator and
executrix, institutes o suit—-in which 8 common sgdministration
decreo is made—he ig entitled to be paid his principal and interest
rut of a fund in court, but not kis costs, those beirg costs of an
administration and not a8 mortgagee’s suit.

Where 3 mortgagee, who iz also solicitor to the executrix, files
a bill, in which a common administration decree is made, and the
next of kin subsequently get the conduct of the cause by reason
of the plain:ifi’s peculiar position, they must stand pari passu with
him as to costs, both before and after the conduct of the cause is
taken away from him, and he is not liable to pay the costs of 3n
administration sutamons taken out by them, though without notice
of his suit.

V.C. W, Re CaarerLr’s TRusT.

Will—Construction— Condition, precedent or subsequent—Substan-
tial fulfulment of condilton.

A testator gave stock upon trust for his wife for life,”and after
her decease to be divided equelly between her four soms, J., k.,
H., G., provided that E. should be of sound mwind at such time,
and capable of managing his owa affairs; but in case E. should
be insane at the time of his wife’s decease, then be directed the
stock to be equally divided between hig other three sons, J., 11,
and Q. E. died insane in the lifetit - of the wife. There was a
gift of the residue to J. H. and G.

Ifeld, that it appesving from the whole of the will thet E.’s sanity
at the time of receipt was what the testator intended to provide
for, this was a contingent limitation to take effect after the wife'’s
decense, and that, either on the principic of Jones v. Westcomd,
or as being undisposed of, F.’s share went to J., H., and G.

V.C.W. Dowrixg v. BETIEMAN.

Jurisdiction—Specific chattel—Remedy at law.

Although the court wiil order the delivery of a specific chattel,
such as a picture, to the person seeking to enforce his right to it,
on the ground that he ought not to be left to recover that value
merely which a jury might put upon it; yet where the person has
himself placed definite price upon the chattel the court will not
interfere in aid of what is & were money demand, and as such,
capablo of being enforced by action at law.

M. R.

Vendor and purchaser—Reversion—DPurchase at undervalie—Un-
Jounded allegations of fraud— Costs— Evidence— Tenancy by the
courtesy—Lwve birth.

Joxes v. RICRETTS.

Where in & suit %o sct aside the salo of a reversion, a case of
fraud wag alieged by tho plaintiff (the bill praying that the con-
veyance might be set aside as fraudulent and void) which failed,
but the court was satisfied that the purchase of the reversion was



1:0 LAW JO

URNAL. [May,

made at an undervalne.  The court, in making a decres in favour | Buackwoop, Feb., 1803. New York: Leonard, Scoet & Co.

of the plaintiff, ordered him to pay all the costs of the =uit, excopt
such as related to the question of inadeguacy of consideration as !
to which no costs were given on either side.

Under the circumstances of tho casc, the midwife and mother
being dead, the court accepted the evidence of the father upon the
question of whether an oply child of the marriage was born alive,
20 as to entitle the father to a tenancy by the courtesy of the freo-
hold lands of his wife.

V. C. 8.

Admumstration— Ezecutor carrying on business—Judgment aganst
ezecutor— Liability de Lonts proprus.

An cxecutor, while carrying on his testator’s business, signed a
promissory note, per proc, in the nume of the firm, for goods sup-
plied during testator’s lifetime. The court made an administra-
tion decree, and several orders thereunder, by which the assets
were withdrawn from his control. Subscquently, a creditor sued
him on the note, and recovered judgment by defsult. The court
restrained the creditor from enforcing the judgment.

Lrcas v. WILLIAMS,

REVIEWS,.

Tue Wesrninster REview, Janvary, 1803. New York:,

Leonard, Scott & Co.

Tho contenta uf this number are as usual varied and inte-
resting. The first article is on the all-absorbing topic in
Londen—* Convicts, and what shall be done with them ;”
the secund is nut su attractive—** The Literature of Bohemia;”
the third is an able critique on Dishop Culenso and the Pen-
tateuch ; the fourth is an eyualiy able critique on the scarcely
less celebrated work of Victor Ilugo, * Les Miserables.” The
remaining articles, though nut of such striking interest are
worthy ot perusal. The number abounds with food for the
intellectual.

Toe Nortn Britisn, February, 1863. New York: Leonard,
Seott & Co.

‘The contents of this number in some respects resemble the
contents of the Westmunster, so far as the heads of the articles
are cuncerned, but in other respects sre essentially different. In
it we find the convict question discussed with much earnest-
ness ; also a most satisfactory answer to the recent attacks of
Colenso and others on the Pentateuch. A paper is devoted to
a sketch of the history of that splendid but erratic man Pro-
fessor Wilson. The remaining articles, such as Novels and
Novelists of the Day — Tho Prospect of Parties — &o., are
well worthy of perusal by the scholar, the statesman, and the
gentleman.

Tue LoxpvoN Quarteruy, January, 1803. New York: Leo-
nard, Scott & Co.

This being cotemporary to the two preceding Reviews
discusses many of the topics discussed in them. Thus we
find a sensible article on the ticket-of-leavo system, and an
interesting article on the Life of John Wilson. The remain-
ing articles are: Peru——Institutes for Working Men—Con-
stitutiunal Guvernment in Russin—New Testament—South
Kensiogion Museum — The Sianlivpe Miscellanies — Four
years of a Reformed Administration.

Tue Epinsvrenn Review, Jaouary, 1863. New York: Leo-

nard, Scott & Co.

In this we find an article on Victor I{ugo's *‘Les Miserables,” |

and the Convict System. The remaining articles are: India
under Lurd Dalbuusie—Diaries of Frederic von Gentz—Gold
Fields and Gold Miners—Cuntributions to the Life of Rubens

In this number is the continuation of Caxtonia, Part XIIL.,
3. Y0 —Progress in China, Part II.,—Lady Morgan’s Moe-
moirs—IHenri Lacordaire—the conclusion of the Sketch from
Babylon—Qur New Doctor—and Politics at home and abread.
‘The reading is not so heavy as that in the Quarterlies.

AT
N

Tne Srsteym or Laxpep Crepir. By Geo. Henry Macaulay.

This brochure is the best we have seen on the far-farned
and with us much maligned * Credit Foncier”’ system, and
we must say that a better acquaintanco with the monster
much lessensa our dread of him. It is explained by Mr.
Macaulay that tho system is Dy no means the bantling of M.
De Bouchervilie. An institution of the kind was first organ-
ized in Silesia, a province forming the south-east portivn of
Prussia, after the seven years’ war, when the inhabitants were
so deeply in debt that they could not meet their pecuniary
engagements. Other Societies were formed in different parts
of Europe between 1777 and the present time. It is explained
that the system works well in Russia, Prussia and France.
It does not follow that it will work well in Lower Ceruads;
but this is a point which we bave neither the inclination nor
the space to discuss at present. ¥We agree with those whosay
that the best mode of relieving Lower Canada farmers from
depression is to instil into them habits of industry and energy.
‘They make indifferent farmers, and unless they alter their
ways a Credit Foncier in every village would be of little avail
to them. Mr. Macaulay has done much to place the system
befure his renders in its best light. His familiarity with the
writings of others on .he same subject gives additional weight
to his remaris. 1lis pamphlet is very creditable to him.

Gopry's Lap?’s Book for May is receiveu  Tho May
fashion plate contains five beautiful colored figures. The
steel jlate, which is an excellent one, is called * Playing
May party.”” Besides the colored fashion plate there are five
other fulllength figures, wood-cuts, music, &c. The first
article in the letter-press is ** A morning at Stewart’s.” A
full and faithful description of the emporium of this New
York merchant Prince is given. We observe that Godey will
publish fashious in each future number, furnished by A. T.
Stewart & Co., in addition to the ordinary colored fashiors.
This arrangement without doubt will add to the value of
Godey.

v

APPOINTMENTS TO OFFICE, &cC.

QUEEN'S COUNSEL.

JONIN BSLL, JOHN HECTOR, GEORGE W. BURTON, JAMES COCKBURN
ALBERT N. RICHARDS, SAMUEL H. STRONG, MATTHEW CROOKS
CAMERUN, JEMILIUS IRVING, CHRISTOPHER ROBINSON and ADAM
CROOKS, of Osgoode Hall, Barristers-at-Law, to bo Queen’s Counsel. (Gazstted
March 28, 1663.)
CORONERS.

MARTIN DHILLITS, Exquire, 31 D., to bo an Associate Coroner for the Cunnty
of Wellington. (Qazetted March 28, 1863.)

JUNAS CANNIFP, Esquire, M D, to boan Associato Coroner for the County of
Hastings. (Gazetted April 25, 1853.)

CLERKS OP COGRT.

SAMSON HOWELL GHENT, Esquive, to be Cierk of the County Court of the
County ¢f Wonvworth, jo the room and stead of Androw Stuart, Esquire, remosed
from that offico. (Gazettod Apnl 4, 1863.)

BEGISTRARS.

ALEXANDER McDONELLY, Esquire, {o bo Registrar of tho County of Glengary,
in tho room and stead of Duncan McDouncll, Esquire, resigred. (Gazetted Apnl

‘ 25, 1563 )

"TO CORRESPONDENTS.

R. Wittans—A supscnuper—Under “Division Courts.”

—The Campaign of 1815—Modern Judaism—Fublic Affairs. | Eviss—Jumts—Iuxis Farcis—Cader ¢ ueneral Correspondence



