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We are glad to see that our efforts to
increase the usefulness and interest of
this Journal are being appreciated. In
fact, it has cowe to this, and is generally
recognized, as far as Ontario is concerred,
that no practising lawyer with any pre-
tensions to business, and no student, with
any ambition, can afford to he without if.
And, as the decisions of our Courts are
looked upon as high authority, not only
in the other Provinces of the Dominion,
but also in the United States, and are
not unfrequently referred to in England,
the “ Notes of Cases” giving, as they
do, all the decisions of our Superior
Courts, will be of great value to pro-
fessional men in those places. Our Sheet
Almanac for 1878 s increased in size and
information. The index for last volume
1s issued with this number. We regret
that owing to printers’ delays it is not
already in the hands of our readers.
The Résumé of proceedings of the Law
Society for Michaelmas Term last was

not received in time for insertion in this
number,

We are pleased to see our sketch
of the life of the late lamented Chief-
Justice Draper copied in full in the
Enghsh Law Journal. Tt is well tha.t
the many excellent qualities of that emi-
nent judge should be better known than
they could be through our pages. It
would, however, have been more court-
eous to us, and have added to the inform-

{ etion of the readers of our namesake, if

the usual acknowledgment of the author-
ship of the article had been given. It was
doubtless an oversight, but if vur posi-
tions had been reversed, it is probable
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that our contemporary would have had
something to say about it.

The Council of Law Reporting in Ire-
land have communicated with Lord Jus-
tice Christian, and have asked him to
assist in the preparation of his judgments
by giving his manuseript, or by correct-
ing the short-hand writer’s transcript of
his notes. To this he has replied in
effect : ““Do not report me at all.” This
of course, cannot be, and the Councii
will have to go on as heretofore, despite
the animosity of the irate judge.

A curious question has recently been
raised as to the right of official assignees
to office room in the court-houses of
the different counties. Section 359 of
the Municipal Act enacts that County
Councils shall “provide all necessary
and proper accommodation, fuel, &c., for
all Courts of Justice, other than the
Division Court, and for all officers con-
nected with such Courts.” The Insolvent
Act makes (sec. 28, b.) every official
assignee an officer of the Court having
jurisdiction in the county for which he is
appointed, and subject to the summary
jurisdiction of the Court or a J udge there-
of. An enterprising assignee who thinks
that his down-trodden clags should have
some of the good things that are going,
and which have been so far denjed them
_ by a grasping and over-reaching public,
- bas made a demand upon County
Council for an office, fuel, light, &c., in
the court-house of his county. The
question is not free from doubt ; and,
as the squabble is a Very pretty one, we
shall not try to spoil it by offering any
opinion on the subject. We only remark
that if all the County Councils are as
mean in their economies as is that of the
county in which we now write, and if
all court-houses are as dirty and uncom

fortable s that of the County of York,
there is no fear of any official assignee
claiming a right to encamp in the musty
den that disgraces the metropolis of
Ontario.

The idea of a quite satisfactory adjust-
ment of disputes by any system of law -
has long been abandoned, even if any
hopeful party ever dreamed of such ap
impossible, though much longed for, de-
sideratum. It is, therefore, merely as an
incident, that we note the present re-
sult of the litigation in Samo et al. v. The
Gore District Insurance Company,reported
in a recent number of the Appeal reports.
The defendants had judgment in their -
favour by the unanimous decision of the
Court of Common Pleas. When the -
case came up on appeal, this opinion was, .
on the main point, sustained by the °
Chief Justice of Ontario, but reversed by
three Judges of the Court of Appeal. °
In fact, Patterson, Burton, and” Moss, :
JJ.A., over-ruled Hagarty, C.J., Har-
rison, C.J., Gwynne, J. and Gals, J.
As far as the facts of the suit were con-
cerned, the case seemed a hard oneon the
plaintiffs, and the Court of Appeal may
be right ; the result, however, cannot be -
said to be very satisfactory in its legal -
aspect. The case, we understand, goes :
to the Supreme Court. In the lagt ',
number of the reports of shat Court, (of :
which more lLereafter) is published the |
case of Johnston v. St. Andrews Church,
on an appeal from the Court of Queen’s -
Bench for Quebec. The first decision i
the Superior Court was in favour of the °
defendants. The plaintiff appealed to 1
the Queen’s Bench, and that tribunal‘i
by a majority of one out of five judges
dismissed the appeal. The Supreme
Court reversed this decision, the Chief
Justice and Strong, J. dissenting. That :

is to say, of the twelve judges who at V& 5
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Tlous times gave Judgment, six were in

favour of the Plaintiff, and six were for
the defendants,

—_—
RIGHTS oF COUNSEL.

A question involving the rights of
counsel has lately come up in England,
and has been ryled or advised upon by
the judge at Nisi Privs. Inan inter
Pleader suit « 4y, eminent serjeant” wag
retained for the plaintiff. When the
case came on for trial, a brief was not
given to the serjeant, but to another
counsel. The serjeant thereupon dropped
anote to the other counsel, informing him
of the retainer, and insisting on hig right
to a brief, Upon reference to the judge
presiding, he thought that the retainer
should be followed by a brief, and ad.
Journed the case so that an arrangement
might be effected. The Solicitors' Jour.
nal puts it properly and forcibly thus:
- that the special retainer at the beginning

of a suit is to be considered as equivalent,
to a pledge to deliver a brief in due
course, if the cage goes to trial,

In Reg. v, Willm'nson, re Brown, 41
U.C.R, 70, it is saiq that certain gen.
tlemen appeared as coupge] for Mr.
Brown, but that he shewed cauge In per-
son. It appears not to be settled whether
if a party appears in Person he may he
assisted in the discussion of legal points
by counsel, In Shuttlewort), y. Nicholson,
1 Moo, &R., 255, Tindal, C, J., allowed
counse] ¢ argue that there was no case

for the Jury againgt the defendant i
8ou, but et

appear as gycl
further
condnet
strengt}

» O not at all, and he
remarked that if every case were
ed by the party himself, no
' could get through the husiness.
We understanq that in the Wilkingon

RiGHTS oF CouNSEL—DissENTING JUDGMENTS.

case the Court required the litigant shew-
ing cause to elect whether he or his coun-
sel would argue the case, and declined
to sanction any division of labour.

DISSENTING JUDGMENTS.

In the Privy Council the practice has
been pursued from ancient times of pro-
mulgating only the judgment of the
majority of the members in cases where
there was a difference of opinion among
the Councillors. The Order of February
1627, provides that “when the business
is to be oarried according to the most
voices, no publication is afterwards to be
made by any man, how the particular
voices and ,opinions went.” When the
Judicial Committee of the Privy Council
Was constituted by the Act of 1833, it
Was enacted that appeal causes and mat.
ters “shall be heard and a report made to
His Majesty in Council for his decision
thereon as heretofore, in the same man-
ner and form as has been heretofore the
custom with respect to matters referred
by His Majesty to the Privy Council.”
And so it happens that reasons for the
Judgments of the Privy Council are de-
livered by one J udge, who speaks for and
in the name of all. There is a different
practice in the House of Lords, where
each peer, can, if he pleases, enunciate
his own views, and agree with or dissent
from those of the others. The dissentient
Jjudgments in appeals to the Lords thus
cometo bereported—not so withregard to
appeals to the Privy Council. In this
Province it has always been usnal for
the members of the Court of Appeal to
deliver separate judgments and dissen-
tient judgments of the minority receive
equal consideration at the hands of the
reporter, with those of the majority who
agree as to the result of the appeal. We
perceive from the published numbers of
the Regorts of the Supreme Court of the
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Dominion, that dissentient judgments
are pronounced and are reported in ez
tenso. It is because we think the adop-
tion of such a practice of very question-
able advantage that we now draw atten-
tion to this subject.

In the Supreme Court of the United
States, it is not the custom to report any
opinion given by the dissenting judges.
The fact that such and such a judge
dissents is mentioned and no more. Ip
many of the separate States the same
practice obtains as to the decisions of
the Supreme Court of the particular
State. The opinion of the Court is
prepared and pronounced by one Jjudge,
appointed in conference by the others,
and  this limitation has a great in-
fluence on the care
with which the judgment of the
Court is formulated. The principle
underlying the whole matter is, as
a contemporary expresses it, that a fina]
tribunal should give forth no uncertain
sound as to the law, and the publication
of conflicting judgments can only tend
to weaken the authority of the rule laid,
down, and so to perpetuate uncertainty
and to increase litigation.

It is evident that one good end which
would result from the suppression of dis-
sentient opinions would be the reduction
inbulk tothatextent of the yearly volumes
of the Reports. A very muach over-ruled
judge might then imitate the example of
the Pennsylvania justice, wh o published
at his own charges, ina volum e by them-
selves, his own dissenting judgments,
and so sought redress at the hands of
posterity. It is further evident that if
the reporters do their duty, and give a
proper synopsis of the arguments of the
opposing counsel, it is unnecessary to sot
forth the grounds of dissent on the part
of any of the judges. Any attentive
student of the case will seo where doubts
may arise. But when a judge has Mlly

and precision

combatted his brethren in the conference
room, and been voted down, it is better
that his reasons for withholding assent,
should not be reported, so as to cast disre-
specton the considered judgmentof Courts
of last resort. We think we speak advis-
edly when we say that the little weight
possessed by decisions of Lower Canada
Courts is partly owing to the diverse
views entertained and expressed by the
different judges who take partin the dis-
position of the case. Much better to sup-
press the disagreement and not to give
prominence to it by publishing in ez-
lenso all that can be said against the opinion
of the majority. As in family matters,
if there be disturbances, better not ag-
gravate the trouble by taking the public
into your confidence. When Mr. Jus-
tice Maule, according to the well-known
story, gave judgment, after Judge
A, and Judge B, had just delivered con-
flicting opinions, by saying that he
agreed with his brother B, for the reasons
given by his brother A, he never inten-
ded that the views of the Court should
be published for the benefit of the pro.
fession, or the confusion of suitors.

The object of all decisions is to settle
the law—to determine the just rule fitted
to the existing state of things, and it is
most important that the conclusion’
should be reachied with such precision and
unanimity, as not to, provoke litigation.
In the Court of final appeal for this
Dominion, we think that the ancient
customs of the Privy Council, and the
well-considered practice of the Supreme
Court of the United States, may well be
recognised and adopted. The opinion of
the Court should be composed and de-
livered by one member and no dissenting
judgment should be pronounced or re-
ported. When Chief-Justice Marshall
presided in the Supreme Court, one
finds the formula adopted in pronouncing
the opinion of the Court thus, as in
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Crapch’s Reports ;
the Court is of the opinion, &e.” «The
Court, with the exception of two judges,
have come o the conclusion,” &e. Dis-
sent, which implies discord, was not al-
lowed to mar the influence of the Court,
Prominence wag not given to the various
Opinions of the members of the Court,
but emphasis was laid upon the Jjudg-
ment of the Court, The decision was
given and the reasonsforit, but notthe rea.
SODs against it, and even the names of the
dissentient, Judges were suppressed. By
such a course, we are persuaded that the
Court at Ottawa will gain in strength
and dignity, and secure the respect anq
confidence of inferior tribunals,

“ The majority of

FURNISHED APARTMENTS.

“I don’t see that layw rmbbish is worse
than any other SOrt. It is not so had as
the rubbishy literatyre that people choke
their minds wigh It doesn’t make one
so dull.”  Thig sapient remark of My,
Rex Gascoigne (one of George Eliot's
latest friends) is the excuse for the ap.
bearance, at thig season of rubbishy

magazine articles, of thig olla podrida of
cases,

Many a young
young feme sole,ig
the advisability
house, or, at the
ments. To gych
extend the follo
warning and i
the experience

Tmprimis:
future disput,

bachelor, and many a
Just now contemplating
of taking a furnished
least, furnished apart-
young people we would
wing words of advice,
nformation, baged upon
of bygone days.

to avoid all possibility of
ations with. the owner of
the furnished lodgings or house (as the
contract concerning them ig ope concern-
ing an interest in lands, within the pur-
view of the Statute of Frauds) it is well
to follow Mr. Woodfall's advice, and
have the agreement, reduced to black and

white.  In it should be specified the
amount of rent, the time of entry, the
length of notice to quit required and
any other necessary particulars ; and do
not neglect to have affixed a list of the
goods and chattels in the apartments
(Woodfall, Landlord and Tenant, 8th
Ed, 173).

"Tis well to see that the taxes and the
rent (unless the landlord owns the house)
are paid up and are likely to be kept so,
for one’s own personal belongings will
be liable for his rent and taxes ; unless,
indeed, the local habitation chance to be
in New England, New York, or some
one of the other States of the Union
where the power of
exists
517).

distress no longer
(Parsons on Contracts, vol. ii.,
Of course a man does not take
much with him except his books, bug

' his wife takes her clothes, her cat and

her bird, and none of these are exempt
from a4 landlord’s warrant. Wearing
apparel cannot he seized for debt, but it
can be for rent, unless in actual use.
Mr. Baynes helped to decide this point.
In 1794 he was eight weeks in arrear for
his furnished lodgings, so a bailiff ap-
peared on the boards, and took his rai-
ment and that of Mrs. B, although part
of it was actually in the wash-tub at the
time, and Lord Kenyon, before whom
the matter came, said that it was all
right (Baynes v. Smith, 1 Esp., 206). The
same judge, in another case, decided that
a landlord could take the clothes belong-
ing to a man's wife and children, while
they, the clothes screens (as Carlyle calls
them), not the clothes, were in bed, and

which the bipeds—thus left naked—
were in the daily habit of wearing, on
the ground that they were not in actual
use (Bisset v. Caldwell, 1 Esp., 206 n).
As for the cat, Coke said ages ago that
pussies could not be distrained, because
in them no man could have an absolute
and valuable property ; but that reason
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is not applicable to costly Angoras, and
cessante ratione cessat et ipsa lex. Wood
fall says a bird may be taken (p. 284).
Unfortunately the poor creature seized
upon canuot make the other tenants or
lodgers pay their share towards the debt
(Hunter v. Hunt, 1 C. B., 300).

Because this right to distrain is a
grievous remedy, in some places only the
goods of the debtor himself are allowed
to be taken, and not those of an under-
tenant (Parsons, vol. i., 518 : Archer v.
Wetherell, 4 Hill (N. Y.), 112.)

If any new furniture is to be placed in
the rooms by the landlord, and the in-
tending lodger desires it done, the agree-
ment had better be put into writing ; for
then no rent is payable until the promise
is fulfilled (Medselen v. Wallace, 7 A. &
E., 54; Vaughan v. Hancock, 3 C. B,
766).

Fortunately, when one gets settled in
his abode, he need not care if the water-
pipes in his rooms leak through the
floors aud injuriously affect the property
of the tenant below, provided the defect
was not known to him and could no,
have been detected without examination
and there has been no negligence on the
tenaut’s part, for he is not bound at his
peril to keep the water in the pipe (foss
v. Fedden, 7 Q. B., 661). The occupant
of an adjoining apartment may, and pro-_
bably will, if he has any ssthetic sensi
bilities, object to a stovepipe going from
your room to the chimney in his; but
if there had been one there before his
arrival in the house, the strong arm of
the law will nullify his opposition, for
then he took his room subject to the
easement of the black cylindrical smoke
conductor and its necessary hole in the
chimuey, and he cannot cause your kettle
to cease from .singing or your pot from
bubbling because his sense of the sublime
and beautiful is offended (Culverwell v.
Lockington, 24 C. P, 611).

Sometimes in these latter days of
shoddy and of shams the boiler attached
to the kitchen stove will explode with
terrific uproar, doing considerable damage
to the nerves of the inhabitants, and
slight injury to the coarser. portions of
the human frame divine. If such a thing
happen in a furnished house, even though
caused by the want of a safety valve, the
tenant need not, at least if in New York
State, rush off to attack his landlord,
unless he can prove that the latter knew
of the defect, or had reason to appre-
hend a catastrophe if the boiler was
used (Taffe v. Harteaw,56 N. Y., 398).
Although on one occasion the Courts
in the Empire State held the owner of
the house liable for injuries caused by
an*explosion of gas arising from the
pipes not being properly secured (Kim-
mell v. Burfied, 2 Daly, N. Y., 155).

If it happen that on a rainy day a
drip,drip, drip, a patter, patter, patter,
is heard in the room, and ugly splashes
of water are seen descending upon a
most costly carpet or valued book, ’tis
useless to cry out that the landlord must
pay for the mischief done by his leaky
roof ; for, as Baron Martin lately ob-
served, one who takes a floor in a house,
must be held to take the premises as they '
are, and cannot complain that the house
was not constructed differently. The
storm may have blown off some shingles,
and then, even were he bound to use
reasonable care in keeping the roof se-
cure, he could not be held responsible for
what no reasonable care or negligence
could have provided against. He could
not certainly be considered guilty of
negligence, if he had the roof periodically
examined, and it was all secure when
last looked at (Carstairs v. Taylor, L. R.
6 Ex., 223). But, by the way, in New
York, a landlord, who himself occupied
the top flat, and allowed liquids to leak
through into the rooms of his tenants
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below, was held liable (Stapenhurst v.
Am. Man. Company, 16 Abb. Pr. N.
S, 355). A layman might imagine
that a landlord must keep his house in
8ood order so that the occupant be not
damnified, but a cleric knows that the
law says quite the reverse; that he is
Dot bound to do any repairs, however
Necessary, except such as he expressly
agrees to do; no promise is implied ; nor
Beed he do anything, even though the
Main walls gape and yawn threateningly,
and the pumps have to be worked several
hours daily, to keep the basement free
from water(.4rden v. Pullen, 10 M. & W,
321; Keates v. Cadogan, 10 C. B., 591;
Gott v. Gandy, 2 E. & B., 845 ; Wiltz v.
Malthews,}52 N.Y., 512 ; Taffev. Harteau,
56 N. v, 398). 'Tis true, that, in New
awpshire, a couple of years ago, it was
JNeld thag a landlord is liable for injuries
ccruing to his tenants if he negligently
PUilds his house, or carelessly suffers it
% continue in disrepair (Scott v. Simons,
54 N H., 426). But then, a very high
Merican authority tells us that the
€isions of the Courts of other States
al:e entitled to more weight than those
of New Hampshire (16 A. L. J., 419).
Unfurt.unately for the poor tenant he
Must  continue to pay remt, however
Wretched his house becomes, unless there
a5 been an error or fraudulent mis-
“seription of the premises, or they are
%und to be uninhabitable through the
rongful act or default of the landlord
a:’{""elf (Lyon v. Gorton, T Scott, 537),
wort;’el‘haps even then (Surplice v. Furns-
% 7M. & G., 576). Even if the fire
*nd swallows up the building, the land-
ord is entitled to his rent, just as if all
u‘a;‘:_ ¥one on as merrily as marriage bells,
giv;l regular notice to quit has been
I‘Ounnj, and the required time has rolled
Fuwl(r (Packer v. Gibbons,' 1Q. B, 421;
tong f"' v. Puyne, 49 Miss. 32). Of
“, the length of notice required,

depends upon the nature of the tenaucy,
whether it be a yearly one, or from
quarter to quarter, month to month, or
week to week : a half-year’s or a quar-
ter’s, or a month’s, or a week’s notice
being requisite, as the case may be
(Parry v. Hazell, 1 Esp., 94: Woodfall,
L & T. 8 Ed,, 174). But even here
Judges differ, and some say that in an
ordinary weekly tenancy a week’s notice
to quit is not implied as a part of the
contract, unless there is a special usage
(uffel v. Armastead, 7 C.P., 56); People
v. Geolet, 14 Abb, Pr. U. 8,, 130). Yet
those wro hold to this latter view, think
that a reasonable notice is needed (Jones
v. Mills, 10 C. B., N.S. 788). Willes, J.,
on one occasion said, in a half frightened
sort of way as if he knew that he was
wrong, that because, in a tenancy from
year to year, only six months’ notice is
required, therefore he could not see how
it was possible that a tenant from week
to week could be entitled to more than
half a week’s notice (7bid). One cannot
leave because the idea has possessed him
that the landlord’s goods and chattels
are about to be seized for rent (Ricket v.
Tullerk,6 C.& P., 66), unless express sti-
pulation has been made to that effect
{ Bethell v. Blencome, 3M. & G., 119).

In the case of furnished lodgings all
the rent is deemed to issue out of the
land, none out of the tables and chairs,
pots and pans (Newman v. Anderton, 2
Bos. & P. New R. 224 ; Cadogan v. Ken-
net, Cowp., 432).

The law will allow a landlord to make

-himself disagreeable in many ways, but

he cannot insist upon locking-up the hall-
door at an early hour in the evening ; for
when he rents his rooms he impliedly
grants all that is necessary for their free
use and {ull enjoyment (and that, in the
case of most mortals, includes the use of
the hall and stairs) whenever required,
and not merely when he in his discretion
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may deem best (Maclennan v. Royal In-
surance Company, 39 U. C. R., 615).
Nor can he object to the free use of the
bell and knocker ; in fact, an action will
lie against him if he attempts to interfere
with the reasonable use of all the neces-
sary adjuncts of his furnished apartments
(Underwood v. Burrows, 7 C & P., 26.)
Though, if the tenants are of an undesir-
able class, the proprietor might, in miti-
gation of damages, shew that he acted
in this surly way for the express pur-
pose of getting rid of his ledgers (Zbid).

Occasionally newly arrived tenants of
furnished rooms find that all the previou‘s
occupants have not moved out; that
some—small, but aldermauic in shape —
have no intention of leaving. Unwilling.
to test faithfully the truth of the scienti-
fic assertion that these creatures all re-
tire to their nooks and crannies shortly
after midnight, these fastidious indi-
viduals eagerly inquire if they can at
once quit the haunted house. It seems
that they can. Long since Baron Parke
said that the authorities appeared fully to
warrant the position that if the house is
encumbered with a nuisance of so serious
a nature that no one can reasonably be
expected to live in it, the tenant can
give it up ; because there is an implied
condition that the owner rents the place
in an habitable state. Lord Abinger
went even further, and stated that he
thought that no authorities were wanted
to establish the point, that common sense
was enough to decide it. He thought
that tenants were fully justified in leav-
ing under such circumstances (Smith v.
Marrable, 11 M. & W., 5 : Addison on
Contracts, 375).

Some gentlemen, learned in the law,
have, however, thought that these Judges
were mistaken in this, because, in some
later cases, it hd8 been held that there is
no implied warrantry in the lease of a
house, or of land, that it should be rea-

Y |

sonably fit for habitation, occupation or
cultivation, and that there is no contract
(still less any condition) implied by law
on the d-mise of real property, only that
it is fit for the purpose for which it islet
(Hart v. Windsor, 12 M. & W, 68 ; Sut-
ton v. Temple, Ib., 57 ; Searle v. Laverick,
L. R.9 Q B, 131). But then, in some
of these latter decisions the case of a
ready-furnished house is expressly dis-
tinguished, upon the ground that the let-
ting of such a hopse is a contract of a
mixed nature, being, in fact, a bargain
for a house and furniture, which of neces-
sity must be such as are fit for the pur-
pose for which they are to be used. Lord
Abinger was particularly strong upon the
point; he suid that “if a party contract
for the lease of a house ready furnished,
it is to be furnished in a proper manner
and 80 as to be fit for immediate occupa-
tion. Suppose, said he, it turn out that
there is not a bed in the house, surely the
party is not bound to occupy it or con-
tinue in it. So, also, in the case of a
house infested with vermin ; if bugs be
found in the beds, even after entering
into possession, the lodger or occupier is
not bound to stay in it. Suppose, again,”
his lordship continued, * the tenant dis-
covers that there are not sufficient chairs
in the house, or they are not of a sort fit
for use (short of a leg, we presume), he
may give up possession ” (Hart v. Wind-
sor, supra). And so late as April in the
last year of grace, Lord C. B. Kelly said
that it was his opinion, both on authority
and on general principles of law, that
there is an implied condition that a fur-
nished house shall be in a good and
tenantable state, and reasonably fit for
human occupation, from the very day on
which the tenancy is to begin, and that
when the house is in such.a condition
that there is either great discomfort or
danger to health in entering or dwelling
in it, then the intending tenant is enti-
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tled to repudiate the contract altogether
(Wilson v. Finch Hatton, L. R., 2 Ex.
Div., 343). Judge Shaw, of Massa-
chusetts, says that when furnished rooms
in a lodgirg-house wre let for a particular
Season a warranty is implied that they
are suitably fitted for such use (Dutfon v.
Gerrish, 63 Mass., 94), and Abinger
thought that the proprietor was hound to
supply whatever goods and chattels might
be necessary for the use and occupation
of a house such as the one let.

Across the line it has been held that
theexistence of a noxious smell in a house
does not afford the tenant a reasonable
excuse for leaving (Westlake v. De
Grau, 25 Wend., 669). But my 1lady,
the Dowager Countess of Winchelsea,
found otherwise. She agreed to rent a
furnished house in Wilton Crescent, Lon-
don, for three months of the season of
1875 for 450 gnineas; but when she
arrived, with her servants and personal
baggage, an unpleasant smell saluted her
aristocratic nostrils, so she declined to
Occupy the mansion, and, ordering round
her horses, drove off. On investigation,
the drains were found to be in a shock-
ing state : it took three weeks to make
the place fit for habitation, and then the
Countess refused to go back or pay any
rent. The lawyers then had to appear
on the scene, and after them the judges.
These latter bewigged gentlemen unani-
mously held that the state of the drain
entitled her ladyship to rescind her bar-
gain, and to refuse to pay the rent (Wil-
Sm v. Finch Hatton, L. R. 2 Ex. Div.
336).

Some people object to scarlet fever an
Small-pox (perhaps rightly so), and do
Mot like to take up their quarters in
houses where persons havelately departed
tJ}iss life through the assistance of these
diseases. To such particular persens it
May be a comforting reflection to know
that Lord Abinger thought that if a new

B

tenant found that the old one had left
because some one had recently died in
the lodgings of the plague or scarley
fever, the incomer might legally retire
(Smith v. Marrable, 11 M. & W. 5) ; and
that in Massachusetts a man who caught
small-pox, through no fault of his own,
but because the owner of the house wil-
fully neglected to inform him that the
rooms were infected with that disease,
might recover damages from the land-
lord (Minor v. Sharon, 112 Mass., 477),
always provided, we suppose, that he re-
covered from the small-pox in the first
place.

Chairs and tables in furnished apart-
ments are oft times weak in the legs
(owing to their long standing); it is
well, therefore, to know that an occupier
of such places is not responsible for de-
terioration by ordinary wear and tear in
the reasonable use of the goods of the
landlord (Add. on Contr. 377).

If a lodger sports a brass-plate, bear-
ing his patronymie, on the front door,
the landlord is not at liberty to take it
off. A Dr. Lane hired certain rooms
from one Johnson, with the privilege of
putting up his plate on the door : John-
son shortly afterwards leased the whole
premises to one Dixon for twenty-one
years. The health of the community
being good, the doctor got hehind in his
rent; so Dixon removed the plate and
refuse:d him access to his rooms ; in facs,
he actually fastened the outer door
against the doctor. The medico sued for
damages, and the jury gave him £10 for
the breaking and entering his rooms, ex-
pelling him therefrom and seizing his et
ceteras, and £20 for the removal of the
plate. Dixon was dissatisfied with the
verdict, and appealed to the Court, but
the Judges sustained the finding, con-
sidering the removal of the plate a dis-
tinct and substantial trespass (Lane v.
Dizon, 3 M. G. & S. 776).
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A different decision was arrived at in
Hartley v. Blozham 37Q. B., 701, where
the defendant, claiming that money was
due him by the plaintiff, his lodger, lock-
ed up the defaulter’s goods in the room,
pocketed the key, and refused poor Hart.
ley access to them until the bill was paid ;
it was held that there was no trespass.
But in this latter case the landlord never
actually touched the goods, he only
locked up the door and kept the key.
Where a landlord, before his boarders
time was up, contrary to his wishes, en
tered his room, and removed therefrom
books, maps and papers, placing them
where they were damaged by the rain,
the Court decided that he was a trespas-
ser, and made him pay for all the injuries
sustained, both that arising from the
direct and immediate act, and that hap-
pening remotely from the act of God
(Nowlan v. Trevor, 2 Sweeny, N. Y.,
67).

And now we think that we have given
the amiable persons wmentioned in the
beginning of this article as 'much advice
as they can stand at present; if they
need further information let them apply
to sume practitioner near at hand, and
pay for it. All we would now say is,
“Do not go to law with your landlord,”
for, as Mr. Owen Feltham wrote in 1670,
“To go to law is for two to contrive the
kindling of a fire to their own cost, to
warm others, and sindge themselves to
eynders.”

R. VasaoN RoGErs, JR.

—

SELECTIONS.

INTEREST UPON INTEREST.

There is a wide-spread impression
among laymen’ that to receive interest
upon interest is -a violation of the
laws against usury. It prevents the

creditor from receiving compensation
for his debtor's delay even when it
is tendered, which the law permits
him to take and retain, although it
will not assist him to recover it from an
unwilling hand.

To compound the interest piles up the
debt with fearful rapidity, but on the
other hand there appears to be no reason
why the debtor should not suffer the
usual penalty for his default, and be
compelled to recompense his creditor for
the damage the law assumes in similar
cases that he has suffered.

The common law was averse to inter-
est of any kind, simple or compound,
and the prejudice against compound in-
terest has survived to our own times,
although the aversion is now justified
on the broad ground of public policy.

In this State interest upon interest is
only allowed under special circumstances,
but the moral justice of the demand is
acknowledged and the creditor’s title is
perfect when he has received the money.

In the case at least of instruments to se-
cure the paymentof debt atter a long lapse
of time, and providing that it shall Lear
interest payable at fixed times, it would
seem that in the event of any such in-
stallment of interest remaining unpaid
interest upon it should be recoverable.

As Judge Monell said in one cuse :
“The moment interest hecomes due it is
a debt.” Moreover the debtor is bonad
to seek his creditor and pay it (Wil
liams v. Hance, 9 Paige, 211). Why
should not interest be allowed upon fail-
ure to pay this debt as well as upon any
other? Such an allowance of interest
certainly would not conflict with the
usury laws.  They forbid “any greater
sum or greater value for the loan or for-
bearance of any money, goods or things
in action” to be taken, than sevendol-
lars upon one hundred dollars for vue
year. This would hardly scem to forbid
an award of interest as damages in such
a case. It would not he a payment for
the loan of the original sum, but a pen-
alty for the debtor's delay in making
payment of a distinet and separate debt.

That it cannot be recovered when vol-
uzterily paid shows yet more distinctly
that taking interest upon interest is not
forbidden by the usury laws. Then again
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1t cannot be recovered if a demand has

¢en made of it. This certainly pre-
cludes the idea of usury. In several
Cases it has been clearly stated that it is
Dot because it is usurious that inter-
et upon interest is not allowed,
but that it is frowned upon because
1t is opposed to the policy of our law as
tending to injury and oppression.

It seems too to be still under the ban
of that medieval prejudice which pro-
h}blbed all taking of interest and stigma-
tized it in the English statute (21
'Iames I, ch. 17), permitting it among
8inful men as unlawful in point of reli-
&on and morais.

But whatever the analogy that pleads
OT Interest upon interest in certain cases,
the current of the decisious has been
%00 strong against it in this State to per-
mit the courts to grant it except under
€Xceptional circumstances.

In Townsend v. Corning, 1 Barb. 627,
Gl'ldley, J., in the course of his opinion
Upon the validity of a note given partly
for interest upon interest, says: “Yet

will assume, as the law of this case,
that a reservatiou in a new security of
Compound interest that had accrued upon
3 sum previously due, against the will of
the debtor, and as a condition of for-

earance upon the new security, affects

€ security with usury and makes it
Void.” He then says it becomes a ques-
Ylon of fact whether it was extorted as
& price for forbearance and against the
Will of the debtor, and there being no
®vidence to show either of these usur-
lous ingredients, decides that the secu-
Tty is valid.

As appears from the foregoing his as-
Sumption of law was not necessary to
the decigion of the case, for there was
Bo evidence of objection by the defend-
ant,  But whatever its necessity the as-
Sumption has foundation in either the
Statute or common law of the State.
it In Kellogg v. Hickock, 1 Wend. 521,

had been decided that if parties ac-
Counted together concerning the amount
i:‘; and by the consent of the debtor
aec uded compound interest, the new

curity for the amount including it was
U0t usurious. Although the conclusion
u Ved at was correct it was reached
Pon false grounds, for it was assumed,

aa

as in the former case, that interest upon
interest included in a security might
make it usurious and void, while, as we
have said before, it is never on the
ground of usury that compound interest
1s not permitted to be taken, but because
it is regarded as unjust and oppressive.

The learned judges seems to have had
in their minds the relief that equity
gives to any contract forced upon a party
by duress and oppression, not meaning
that compound interest could avoid an
instrument, but that if by an uncon-
scientious misuse of his debtor’s neces-
sities the creditor exacts compound in-
terest, a court of equity could relieve
him as they would from any other con-
tract he might be brought into by such
means (Thornhill v. Evans, 2 Atk. 330).
Finally this assumption has not been
adopted in subsequent decisions, for we
never again find the question of furbear-
ance and willingness raised, while it has
been expressly decided that a demand of
interest is sufficient to turn it into prin-
cipal which from thenceforth draws in-
terest.

The cases of Crippen v. Hermance, and
Williams v. Hance, in 7 and 9 Paige,
are sowmetimes cited to sustain the pro-
position assumed by Judge Gridley.
The most cursory examination will show
that in each case the security was con-
taminated by a transaction which the
chancellor declared a mere shift to cover
usury.

In The State of Connecticut v. Jackson,
1 Johus. Ch. 13, Chaucellor Kent ex-
amined the subject of compound inter-
est as regarded in equity, and laid
down the principles by which our courts
have since been guided in their consid-
eration of this subject. The question
was upon the confirmation of the re-
port of a master to whom it had been
referred to compute the amount due
upon a bond and mortgage ; the report
contained a computation and account
allowing interest upon the installments
of interest due and unpaid, He ex-
amines the principles and decisions
bearing upon the subject in an opinion
unusually lucid and learned even for
our great chancellor, and delares that
compound interest has never been al-
lowed except under special circumstances.
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It appears that the question of al-
lowing compound interest was raised
in Chancery as early as 4 Car. 1. At
" that early period it was laid down as
the rule that interest upon interest
was not allowed. An exception was
afterward (Car. II) allowed in favor of
the assignee of a mortgage, and the
amount of the principal and interest
really and lond fide due and paid by
him was allowed to carry interest. But
this case was overruled hy Lord Chan-
cellor Shaftesbury, who allowed interest
on the principal sum only. Afterward
the Lord Keeper said such an allow-
ance of interest upon interest to the
assignec was reasonable and just, al-
though he appears to have followed
the precedent just mentioned. Subse-
quently, in Gladman v. Henchman, 2
Vernon, 135, such interest was allowed
to the assignee. The cases on this
point are loose and contradictory, and
even on the general question of the
allowance of ecompound interest the dicta
up to 1688 are both ways. But since
the revolution the general rule that in-
terest upon interest is not allowed ex-
cept under peculiar circumstances, has
been well established, although the
rights of an assignee of a mortgage may
be still in doubt. In our own reports
we are not without the least dicta upon
this subject. The case of Jackson v.
Campbell, 5 Wend. 572, although decid-
ed upon another point, touches this
question. It is there laid down that
‘“where a mortgage is assigned with the
concurrence of the mortgagor, the as-
signee shall be entitled to interest upon
the interest paid by him, as well as upon
the principal of the mortgage; but if
the assignment is made without the
privity of the mortgagor it does not
carry interest. This does not seem to go
quite as far as the anonymous case in
Banbury’s Reports, 41, where it is said
that if the mortgagee had applied to the
mortgagor before the assignment and de-
manded his money and required him to
join in the assignment, if the mortgagor
refuses either to pay or join in the as-
signee shall recover interest both on the
principal and interest. This case would
seem 0 be sound on principle, for all the
later cases hold that interest may be re-

»

covered upon interest from the time pay-
ment is demanded, and as the assignee
stands in every respect in the shoes of
his assignor he ought to be able to avail
himself of the demand as his assignor
might.

Lord Thurlow, although he expressed
the opinion that there was nothing un-
just in allowing interest upon interest,
said that he would have to overturn all
the proceedings of the Court of Chan-
cery if he allowed it generally. In cer-
tain cases it has always been allowed, as
where there is a settlement of an ac-
count between the parties after interest
has become due where there is an agree-
ment to allow it after it has become
one, or where the master’s report com-
puting the sum due for principal inter-
est has been confirmed, for it is then in
the nature of a judgment.

While such special circumstances may
turn interest already due into principal,
and permit interest to accrue upon it, an
agreement to pay interest upon the in-
terest that may thereafter accrue, if it is
not paid punctually at the stated times,
will not be enforced. The first case
upon this point found in the books; is
Sir Thomas Meers' Case, cited by Lord
Chancellor Talbot in - Bosanquett v.
Dashwood, Ca. Temp. Talb, 40, aud fol-
-lowed in succeeding cases,

Sir Thomas Meers had inserted a cov-
enant in some mortgages that if the in-
terest was mnot paid punctually at the
day, it should from that time, and so
on from time to time to be turned into
principal.  Lord Chancellor Harcourt re-
lieved the mortgagors from the covenant
as unjust and oppressive. This estab-
lished principle of English jurisprudence
has never been questioned in this State.
But it would appear that the rule, in its
strictness, applied to landed security
only, for, as appears from the observa-
tions of Lord Thurlow and Lords Com-
inissioners Mather and Athurst, com-
pound interest might be allowed be-
tween the parties to mere personal agree-
ments, upon the ground of a contract to
allow it, either express or to be inferred
from circumstances. But while our
judges have noticed this .distinction,
they seem to have inclined to extend the
rule to debts on simple contract. While
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such an agreement will not be enforced,
1t is not to be regarded as usurious, and
will not contaminate and avoid the rest
of the contract.

In Stewort v. Petrie, 55 N. Y. 621,
ten years' interest was due on a mort-
gage, and foreclosure proceedings were
discontinued on a note being given for
arrears and interest ; suit was brought
on the note, and the defence of usury
was interposed. In the opinion of the
court, per Allen, J., it is said:  The
receiving of interest upon interest is
not a violation of the Statute of usury,
as no more than seven per cent. is in
such cases taken or received. It is true
that an agreement in advance for the
payment of interest upon interest, as the
same shall accrue, cannot be enforced,
not because it is usurious, but for the
reason that such an agreement is regard-
edin this State as against public policy
as one that may be made oppressive to the
debtor—but a prospective agreement
after the interest has accrued, to pay in-
terest thereon, is valid. So, too, a secu-
ity for interest upon interest, given
after it has accumulated, and in the ab-
sence of any prior undersaking to pay it,
18 valid, and supported by a good con-
Sideration.” The learned judge does not
say what this good consideration is, but
1t is undoubtedly the moral duty to re-
Compense the creditor for the delay.
‘or in equity a moral obligation is con-
8idered to be of sufficient consideration
to uphold an express agreement to ful-
fill it.

And the case of Mowry v. Bishop, 5
?alge, 103, we find this moral obligation
18 the consideration assigned to support
agreements. In the course of the same
Opinion, the learned judge refers to the
Case of Van Benschoten v. Lawson, 6
Johns. Ch. 313, wherein Chancellor

ent said that such an agreement must
0ot ouly refer to interest then due, but
Mmust be prospective, and that if the
Contract be that interest shall be paid
Upon interest from some previous time
When it became due, it will not be en-
Orced. He does not examine the found-
atlon for this opinion, but simply states

t the doctrine that such contracts will

enforced, whether retrospective or
Prospective, is now too well settled by

authority in this state to be ques-
tioned.

In the case of Thornhill v. Evans, supta,
Lord Hardwicke directed the master to
inquire what arrears of interest were
agreed, from time to time in writing, to
be turned into principal.

In Van Benschoten v. Lawson, Chancel-
lor Kent adopted this rule, and said that
the agreement to pay interest must be
in writing. Later the rule requiring a
writing was approved by Justice Balcom
in the case of Forman v. Formanm, 17
How. 257.

However, many cases take the view
that a demand is all that is necessary to
turn interest into principal, and make it
bear interest from the date of that de-
mand (Connecticut v. Jackson, 1 Johus.
Ch. 16). «

In the case of Howard v. Farley, 19
Abh. Pr. 129, Judge Monell says: “If
the interest is demanded when due, it
becomes principal from that time, and
interest upon it should be recoverable.”

These and the later cases, generally,
are evidently inconsistent with the rule
requiring a writing, which may probably
be regarded as abandoned at least as to
prospective contracts.

From the foregoing cases, and the
principles that are a necessary deduction
from them, it is evident that where in-
terest is paid upon interest, the transac-
tion is not usurious. It must be equally
clear, and it is certainly quite as well
settled, that money paid for compound
interest cannot be recovered back
(Stewart v. Petrie, 55 N. Y. 621). The
case of Boyer v. Pack, 2 Denio, 107,
seems to have been cited in some cases
as sustaining the position that it can
be recovered, but that case was expressly
decided upon the ground of a mistake
of fact.

The present law of the State upon the
subject of compound interest, then seems
to be:

I. As a general rule interest is not
allowed upon interest.

II. That a provision in a contract for
interest upon future instalments of in-
terest which remain unpaid, will not be
enforced, but it will not contaminate
the rest of the contract so as to render it
usurious or void.
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III. That a contract to pay interest
upon interest due at the time is upon =
sufficient consideration and valid, and
may be retrospective in its action, and
provide for the payment of interest from
a time then past.

IV. That from the time payment of
it is demanded, interest hears interest.

V. That if intesest is paid upon in-
terest, it cannot be recovered hack, al-
though the law would not have compel-
led the debtor to pay it.— Albany Law
Journal,

JUOGES BY DESCENT.

The appointment of the Hon. Alfred
Thesiger, Q.C., to the vacant judgeship
in the Court of Appeal will he received
with some surprise hy the public and the
legal profession. Mr. Thesiger has for
some time been favourably known to the
world as a rising lawyer of competent
ability and great industry, but not as
possessing any of the extraordinary
qualities which would give him a
meteor-like rise. It he possessed any of
these qualities there would be nothing
remarkable in the case. Mr. Thesiger is
only thirty-nine years of age, but the
present Lord Cairns when he was made
Solicitor-General was a year less. U, how-
ever Mr. Thesiger posscssed any of the
transcendent  powers  of Mr. Hugh
Cairns he would not have been reserved
for the present appointment, but would
have been chosen Solicitor-General when
Sir Hardinge Giffard was appointed.
Both were Conservative lawyers of merit,
and without a seat in Parliament jand of
the two, Mr. Thesiger, from the tradi-
ticns of his name, wasa great deal more
likely to obtain a seat than Sir H. Gif-
fard.  Moreover, Mr. Thesiger is but
barely qualificd by professional standing
for the office of Judge of appeal. Being
raised directly from the bar, and not
having served asa judge of first instance,
the Act of Parliament requires fifteen
years’ standing. Mr. Thesiger was called
to the bar o June 11, 1862, so that he
has becn a little more than five months
qualified to take his seat.

When Lord Bacon became Lord Chan-
cellor, he is said, in inaugurating the
office, to have made use of the following
words from the woolsack : ‘I have a
fancy. It falleth out that there are tiiree
of us, the King's servants in great places,
that are lawyers hy descent — Mr.
Attorney, son of a judge ; Mr. Solicitor,
likewise son of a judge ; and myself, a
Chancellor’s son. Now, because the law
roots so well in my time, 1 will water it
at the root thus far. As, besides these
great oues, I will hear any judge’s son
before a serjeant.”  Lord Bacon’s antipa-
thy to the serjeants, to which body he
had failed to belong, was the motive for
his ‘ watering the root’ in the way thus
quaintly expressed. But ¢ the law roots
well” in our time as it did in Bacow’s.
We Lave as “lawyers by descent,” Lord
Coleridge, Baron Pollock, and Mr. Jus-
tice Denman, to whom Lord Justice
Thesiger’s name must now be added. It
mway be added that a successful lawyer is
frequently born. ‘ Lawyers by descent,’
however, need not be ashamed of their
birthright when they point to Lord Ba-
con as a conspicuous example of tleir
class—the son of Sir Nicholas Bacon,
and in his nursery Queen Elizabeth's
¢little keeper.” But it must be remem-
bered that Lord Bacon had little of the
paternal ¢ watering at the root,” as his
father died when he still had to make his
way in the world. There have been
other brilliant examples or illustrious
sous of illustrivus lawyers. Bacon ac-
counts himself in the passage we have
quoted as a Chancellor, the son of a Chan-
cellor, although Sir Nicholas Bacou’s
designation was more properly Lord
Keeper ; but we have one undoubted ex-
ample of two Chancellors in suecessive
generations—the ill-fated Lord Chancel-
lor Charles Yorke was the son of Lord
Hardwicke, one of the most distinguished
lawyers who sat on the woolsack.
Charles Yorke was the thiee days’ Lord
Chancellor who, at the solicitation of
‘George 111, deserted his party and ac-
cepted office under the Duke of Grafton ;
and afterwards, stung by the reproaches
of his brother and political friends, put
an end to his own life. He was Lord
Chancellor, having received the Great
Seal, but was not a peer, as, at the time
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MITCHELL V. MULHOLLAND— ANGERS V. QUEEN INsurance Co.

[Quebec Rep.

of his death, the patent lay unsealed in
his room ; and it is said that some offic-
lous friends wished to apply the seal to
1t during his life, but were prevented hy
Lord Hardwicke, his brother. A closer
analogy to the case of Mr. Thesiger will
be found in that of Thomas Erskine,
Judge of the Common Pleas. who was
the son of Lord Chancellor Erskine, the
ampus advocate. The instances of the
son of a Lord Chancellor attaining the
bench are, of course, not numerous ; but
cases of judges’ sons becoming judges
are common enough to warrant the foun-
dation of general principles upon them.

~ Law Journal,

CANADA REPORTS.

ONTARIO.

COMMON LAW CHAMBERS.

(Reported for the LawJournal by H. T. BECK, M. A.
Student-at-Law.)

MITCHELL v. MULHOLLAND.
Prohibition— Division Courts—New trial.

Held, that Con. Stat. U. C., cap. 19, sec. 107, giving
the judge power to grant a new trial within fourteen
days is imperative, and that the judge has no power to
€rant a new trial after the expiration of fourteen days,

[December 1, 1877—Morrisox, J.]

This case, which was an application for a
Writ of prohibition, to prohibit a Division
Court judge from granting a new trial after
the expiration of fourteen days, and which is
reported ante infra, vol. xiii., p. 224, was re.
considered by the learned judge, no order
having issued discharging the summons.

D. B. Read, Q.C., in support of the appli-
Cation for a writ of prohibition.

The judge may order a new trial upon the
application of either party within fourteen
days after the trial : Con. Stat U. C., cap. 19,
8ec. 107. By secc. 63 of same statute the Gov-
®rnor may appoint judges to frame rules, and

Y 8ec. 66 the rules and forms so approved of
8hall have the same force and effect as if they
h’fd.been made and included in this Act. By

Vision Court Rule No. 52, an application for
& new trial may be made, and the application
and affidavits (if any), together with an affida-

vit of service thereof shall be delivered to the
Clerk within fourteen days after the day of
trial . sce Re Applebee v. Baker, 27 U. C.
R., 486. The word shall, in above Rule 52,
having the same force as the Division Court
Act itself, would seem to make the Act impe-
rative that the application for new trial should
be made within fourteen days: see Davidser
v. Gill, 1 East, 64. As to the construction of
the word ““upon,” see sec. 107 referred to. and
Reg. v. Humphrey, 10 A. & E., 335. He also
cited Dwarris on Statutes, 662, 611, and Moss-
op v. Great Northern R. Co. 16 C. B., 580.
When an applicant is entitled to the writ, the
Court will give it, notwithstanding the small-
ness of the claim, as a matter of right: see
Worthington v. Jeffries, L. R. 10 C. P., 379,
and Klston v. Rose, L. R. 4Q. B., 4.

MORRISON, J. after taking time to consider,
held that the judge had no power to grant a
new trial after the expiration of the fourteen
days from the first trial. He therefore granted
an order for a writ of prohibition to issue.

Order accordingly.

QUEREC.

COURT OF QUEEN'S BENCH--APPEAL
SIDE.*

ANGERS, Appellant, v. THE QUEEN INSURANCE
Co., Respondents,

Pawers of Local Legislatures—Stamp duty on Insu-
rance Policies—Quebec Statute, 39 Vict. ¢. 7.

Held, (affirming the judgment of the Superior Court,
21 L. C. J. 77) that the Quebec Statute, 39 Vict. c. 7,
requiring insurance companies doing business in the
Province of Quebec to take out a license, the price of
which should be paid by stamps affixed to the policies
issued, is unconstitutional.
: [MoNTREAL, Dec. 14, 1877.]

The Legislature of Quebec passed an Act, 38
Vict. c. 7, requiring insurance companies doing
business in the Province of Quebec to take out
a license, the price of which should consist in
the payment to the Crown for the use of the
Province of a percentage on premiums, and the
percentage was made payable Ly stamps affixed
to the policies issued. The right to impose
this tax being denied by the companies, the
present action was instituted as a test case by
the Attorney General of the Province, on be-

* Before :—Chief Justice Doriox, and Ju -tices MONK,,
RaMmsaY, TkssiER, and TASCHEREAU ad hoc.
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‘half of the Crown, charging the respondents
‘with infraction of the Statute.

The respondents pleaded the unconstitution-
ality of the Statute, inasmuch as it levied an
indirect tax upon insurance business, and
thereby encroached upon the exclusive jurisdic-
tion of the Parliament of Canada.

The Court below (Torrance, J.) maintained
‘the plea, and the aetion was dismissed.

Carter, Q. C., and Lacoste, Q. C., for ap-
pellant.

Abbott, Q. C., Kerr, Q. C., and Doutre, Q. C.,
for respondents.

Ramsay, J., differing from the majority,
would be for reversing the judgment appealed
from. The tax levied by requiring stamps to
be placed on insurance policies, though not
direct taxation within the meaning of section
92 of the B. N. A. Act, par. 2, yet fell within
Ppar. 9 of the same section, permitting Local
Legislatures to issue licenses for the raising of
revenue for Provincial purposes. The pay-
ment of the license fee by stamps was simply
a mode of collection, and was the most equit-
able mode that could be adopted,

Dorrow, (. J., held that the charge imposed
on licenses by the Statute was clearly an indi-
rect tax, and the attempt to put it in the form
of a license was an evasion of the B.,N. A,
Act, from which the Local Legislature derives
its powers. His Honor abstained from ex-
pressing any opinion upon the question, not
raised here, whether the Local Legislature has
not power to force insurance companies to take
a license at a fixed sum. 4

Judgment confirmed.
—Legal News. .

M
NOTES OF CASES.

IN THE ONTARIO COURTS, PUBLISHED
IN ADVANCE, BY ORDER OF THE
LAW SOCIETY.

COURT OF AFPPEAL,

From C. C. Ontario. ] [January 9.

THOMAS V. AMERICAN EXPRESS COMPANY.

Carriers—Contraot-to carry there and back—One
rate.

The plaintiff, who was a poultry fancier,
being desirous of sending some fowls and

pigeons to the Hamilton Exhibition, made in-
quiries of the agent of the Canadian Express
Company, at Whitby, as to the cost of their
carriage to Hamilton and back. The Canadian
Express Company’s line did not run further
in that direction than Torouto, from which
point to Hamilton goods were carried by the
defendant’s Company. Both Companies were
carrying goods to the Exhibition at special
rates, and the plaintiff asked the agent to
ascertain the defendant’s rates. The agent
communicated with the defendant’s agent, who
was also the agent of the Canadian Express
Company, at Torento, but the correspondence
was not produced. Subsequently the plaintiff
delivered the birds to the agent of the Canadian
Express Company, at Whitby, to whom he paid
the freight for their carriage to Hamilton and
back. The birds, on arrival at Hamilton, were
received by the plaintiff. After the Exhibi-
tion was over the plaintiff requested the de-
fendant’s agent at Hamilton to send them back
by a certain train, which he agreed to do, and
gave him labels to address and attach to the
crates, promising to send some one to receive
them. The plaintiff afterwards pointed out
his birds to a man sent by the Company, who
promised to take charge of them, but allowed
anumber of the pigeons to fly away. This
action was brought to recover their value.

Held, reversing the judgment of the County
Court, that the evidence showed that the con-
tract was with the Canadian Express Com-
pany to carry to Hamilton and back for one
rate, and that the defendants, therefore, were
not liable.

Monkman for the appellant.

McMichael, Q.C., for the respondent.

Appeal allowed.

s

From Q. B.] [January 15.
ALLEN V. McTAvVisH,

Statute of limitations— Covenant— Mortgage.

The declaration charged that the defendant,
by deed dated 24th November, 1856, covenant-
ed to pay one J. H., or his assigns, a certain
sum of money, with' interest, in four equal
annual instalments, the first of which became
due on the 24th November, 1856, and that the
said J. H. assigned the said mortgage to the
plaintiff, yet the defendant did not pay the
principal moneys or interest, or any part
thereof,

The defendant pleaded that the plaintiff’s
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claim was a sum of money secured by way of
Of mortgage upon certain lands in this Pro-
Vince, and that the suit was brought to recover
ﬂfe 8ame, and that the alleged cause of action
did not arise within ten years before this suit.

Held, (Moss, C. J._A., Burton, Patterson,
JJ -A., and Blake, V. C.), reversing the judg-
ment of Morrison, J., overruling a demurrer to
the plea, thatthe limitation,under 38 Vict, cap.
16, sec. 11, of ten years within which an action
Must be brought to recover money secured by
3 mortgage, does not extend to a cuvenant con-

tained in the mortgage for payment of the
amount,

Bethune, Q.C., (with him 4, Galt) for the
appellants. :
Ferguson, Q.C., for the respondent.
Appeal allowed.

From (. P.] [January 15.

LA BANQUE NATIONALE V. SPARKS.
Application to re-stamp under 37 Vict. cap. 47, 8. 2.

Upon the announcement of an intended de-
Cision in this case differing from that of the
Court of Common Pleas, in which they held
that the curative sections of 31 Vict. cap. 13,
Sec. 12, as amended by 37 Vict. cap. 47, sec.
2, did not apply to bankers and brokers, the
Counsel for the plaintiffs applied to stay the
certificate until he could make an application
to take the note out of Court for the purpose
of stampingit. The Court granted the applica-
tion, and after the note had been stamped, a
Mmotion was made for an order granting a new
trial, or for a nonsuit, or for such other relief
88 it was competent for the Court to give. It
ppeared that the particular objection to the
s.tamping of the note was called to the atten-
tion of the plaintiffs’ counsel duripg the argu-
Toent in the Court below ; but it was not shown
that any application had been made to that

ourt, at the time, for the note to re-stamp it.

Held, (Burton, Patterson, JJ.A., Harrison,
CJ., and Blake, V.C.) that the plaintiffs
Were not entitled to the relief asked, as
they haq not availed themselves of the privi-
lege of stamping the note under 37 Vict. cap.

» 8ec. 2, agsoon as they acquired a knowledge
of the defect,

Snelling, for the plaintiffs.

M. 0. cameron, Q.C., and McMichael, Q.C.
for the defendant.

Motion refused.

From C. C. Hastings] [January 15,

DoNNELLY V. CROSBY.

Verdict rendered by mistake.—Changing of same
by Judge.

In this case, the jury, after being out for
some time, came into court with their verdict,
which was taken down by the judge as ver-
dict for defendant and so read over to the jury
and recorded. The jury were discharged, and
about half-an-hour afterwards, one of the jury-
men told the judge that the verdict given was
for the plaintiff, whereupon the judge called
back the jury, some of whom had left the court
room, put them into the box, and polled them,
when they all said that the verdict was for
the plaintiff. The judge did not then alter
the verdict, but two days afterwards,
and after hearing counsel, he struck out the ver.
dict for the defendant, and entered it for the
plaintiff, and afterwards refused in term to dis-
turb such verdict.

Held (Moss, C. J. A., Burton, Patterson,
and Morrison, JJ.A.) that the judge had no
power so to change the verdict ; and the ap-
peal was allowed with costs, and a new trial
without costs in court below granted,

H. J. Scott, for appellant.

G. E. Henderson, Q.C., and G. D. Dickson,
for respondent. .

Appeal allowed.

.

From C. C. Wentworth.] [January 16.

NORDHEIMER V. ROBINSON.
Contract—-Construction of—Hire Receipt.

The defendant, wishing to purchase an or-
gan from the plaintiff on credit, gave him a
conditional hire receipt, which acknowledged
the receipt of the organ on hire at $4 a month,
but gave him the right to purchase it for $129,
payable as follows: a cash payment of §50,
and the balance with interest in one year from
date ; and it was stipulated that the organ
should remain the plaintiff’s property, on hire,
until payment was fully made. The defendant
paid the $50 and obtained the instrument, At
the expiration of the year, the defendant was
granted an extension of time—which was fol-
lowed by similar indulgences, until at last be-
ing pressed for payment by the plaintiffs
agent, he offered to pay $50 cash, and balance
in four months. Their agent communicated
this offer to the plaintiffs, who replied, “ As
we require this matter closed-up you can accept.
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the $50, provided he gives you a note for the
balance at four months.” The defendant paid
the $50 and gave the note as required, and the
agent handed him a receipt for balance on
account of organ. The note was not paid at
maturity, and an action of replevin for the
organ was brought.

The judge left it to the jury to say whether

" the note was taken conditionally or on account;,
or was a settlement of the balance due, and
that from thenceforth the organ was to be
the defendant’s. The jury found a verdict
for the defendant,

Held (Moss, C.J.A., Burton, Patterson and
Morrison, JJ.A.) reversing the judgment of the
County Court, that the construction of the con-
tract was for the court ; and that there was no
evidence that the note was given in satisfaction
of the unpaid residue of purchase money, and
accepted by the plaintiffs upon the under-
standing that. their rights under the hire re-
ceipt were terminated.

Held, also, that interpretation of a mercan-
tile contract is not necessarily for the jury.

H. Cameron, Q.C., for the appellants,

Rose, for the respondent.

Appeal allowed.
From C. P.] [January 16.
ANDERSON v. MUSKORA MILL AND Lumser

CoMpaNY.
License to cut timber—Right to timber after issue
of patent—31 Vict. cap. 8 ( 0. )

Held, affirming the judgment of the Common
Pleas, that a license to cut timber on lands
comprised in the Free Grant territory, under
the Free Grant and Homestead Act of 1868,
31 Vict. cap. 8 (Ont.), and located under that
Act, does not enable the licensce to cut timber
after the issue of the patent, although during
the currency of the license year.

MeCarthy, Q. C. (with him Pepler), for the

appellants.
Lount, Q.C., for the respondent,
Appeal dismissed.
From C. C. Kent.] [January. 16.

WELcH V. OUILETTE.
Puis darrein continuance~ Set-aff,

The plaintiff deglared on a promissory note,
and the defendant pleaded non fecit, payment
and set-off, upon which pleas issue was joined.
After joinder the defendant pleaded that after

the last pleading the plaintiff became and was,
and still is, indebted tothe defendant in an
amount greater than the plaintiff’s claim upon
the joint and several promissory note of the
plaintiff and one John Welch, which had be-
come due since the last pleading, and which
the defendant was willing to set off against the
plaintiff’s claim.

Held, (Moss, C.J.A., Burton, Patterson and
Morrison, JJ.A.) reversing the judgment of
the County Court, that the plea was ciearly bad.

McMichael, Q.C., for the appellant.

Atkinson, for the respondent.

’ Appeal dismissed.

From C. C. York.]
ABELL V. KRONKHITE.

[January 16.

Patented machine—Implied warranty— Misdirec-
tion.

This was an action brought to recover the
price of a well-known patented machine with
which the plaintiff had supplied the defendant
in accordance with a written order to deliver
to him ‘“your six-horse power separator.”
Under the contract the property had vested in
the defendant, but he sought to prove a re-
scission with the consent of plaintiff’s agent.
Evidence was given toshew that the agent had
warranted it to do good work when properly
used, The judge told the jury that there was
either an implied or an express warranty, and
directed them to find a verdict for the defend-
ant if the breach of warranty was established
to their satisfaction.

Held, (Moss, C.J.A., Burton, Patterson and
Morrison, JJ. A.) reversing the decision of the
County Court, that the direction was clearly
wrong, as there is no implied warranty in the
cage of a well-known patented article; and
even if there were a breach of an express war-
ranty the property having passed, the defend-
ant could not rescind the contract, but was
only entitled to shew how much less valuable
the machine was by reason of the defect.

Maclennan, Q. C., (Ewart with him) for
the appellant,

Machar, for the respondent.

Appeal allowed.

From C. C. York] [January 16.
MASON v. BICKLE ET AL.
Agreement for kire and sale of organ-—Property
passing —Estoppel.

The plaintiffs sold one R an organ on
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credit, and in accordance with their custom in
Buch' cases, prepared a document called a hire
Teceipt, which acknowledged the receipt of the
Organ on hire. 1t contained a stipulation that
th(} signer might purchase the organ at the
Price of $130, payable in two equal instalments,
©n the 1st February, 1875, and the 1st Febru-
ary, 1876, but with the condition that until
th? whole of the purchase money should be
Paid, the organ should remain the property of

he plaintiffs on hire, and in default of
Punctual payment of either instalment, or the
Monthly rental in advance, the plaintiffs might
Tesume possession of the instrument without
30y previous demand, although a part of the
Purchase money might have been paid, or a
Bote or notes given on account thereof.

This receipt and a note dated 17th February,
1§74, payable four months after date, were
Signed by R, but it was afterwards observed
that the receipt bore no date, whereupon the
b°0k-k<-eper filled in the 25th February. 1874,

e plaintiffs discounted the note with their

ankers, and shortly after maturity obtained
8 renewal, and returned it to R. The first instal
Ment was paid, and renewals of the note were
8ven until September, 1875. In May, 1876,
R transferred the organ to Ouillette & Bickle,
38 security for a debt he owed them. He
Tepresented to them that he had paid the
Purchase money, and produced as evidence the
Promissory note of February 17th, 1874, which
bad been returned to him by the plaintiffs
Upon renewing. The note hore marks of
h‘“’ing been discounted, but there was nothing
%o connect it with the organ. The organ was
Brought to the house of J. W. Bickle, one of

e defendants, where it remained until it was
Seized by the plaintiffs’ agents, and removed

 the express office. The defendant, George
.Blckle, by the direction of J. W. Bickle, retook
' and brought it back to the house in which
they hoth resided. Subsequently J. W, B.
30ld the instrument to George.

Hely, (Moss, C. J. A., Burton, Patterson,
and Morrigon, JJ. A.) reversing the judg-
:lent of the County Court, that the plaintiffs

€re not estopped from proving their owner-

P of the property. .

a H eld, also, that there was ample evidence of

Jomt conversion.

Hc{d, also, that the insertion of the date in

© hire receipt was an immaterial alteration.
ay c.ld, also, that discounting the note was not

aver of their right of property.

H. Cameron, Q. C., for the appellants.
8. Richards, Q. C., for the respondents.

Appeal allowed.

From Chy.] [January 16.

ONTARIO BANK V. SIRR.
Priority of claims.

The plaintiffs, who were execution creditors
of William Sirr, filed a bill to set aside a con-
veyance of an equity of redemption from him
to his son, Alexander Sirr, as fraudulent and
void. The conveyance was set aside, and the de-
cree referred it to the master to take the
accounts and declared the lien of Alexander
Sirr, in priority to the plaintifs claim, for
whatever he paid to redeem the mortgage and
for improvements. In default of payment a
sale was ordered, the proceeds to be applied
in payment of the amounts found due to
Alexander Sirr and the plaintiffs and other in-
cumbrancers in the order of their priority.
But in the event of the purchase money being
found insufficient to pay the amount found
due to the plaintiffs, it was ordered that
William Sirr should pay the deficiency; and
it was further ordered that the amount of such
deficiency, to the extent of the costs taxed to
the plaintiffs, should be paid by both the de-
fendants, William Sirr and Alexander W4irr.
The land was sold under the decree. Alex-
ander Sirr bought it for $1,850, but he
failed to carry out the purchase. It was
afterwards sold a second time, when it pro-
duced only $1,350. The master, by his sub-
sequent report, found due to the plaintiffs for
principal, intérest and costs, $1,143.12, of
which the sum of $808.79 was for costs.

Held, (Moss, C. J. A., Burton, Patterson,
and Morrison, JJ. A.) reversing the jud
ment of the Court of Chancery, that under
the circumstances the plaintiffs were entitled
to priority over Alexander Sirr for their whole
debt and costs, inasmuch as the decree ren-
dered Alexander Sirr liable to pay any part of
the amount found due to the plaintifls, which
the purchase money, after paying charges prior
to the plaintiffs, was insufficient to cover, pro-
vided that said part did not exceed the taxed
costs, in which event he was only liable to pay
the amount of the costs.

Guthrie, Q.C., and Foster, for the appellants,

Hamilton, for the respondents.

Appeal allowed.
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QUEEN'S BENCH.

VACATION COURT.

Harrison, C. J,] [January 15.

Nasmita v, DICKEY ET AL.
Demurrer—Scs. fa.—R. W, Co.—Shareholders.

Demurrer—Sci. fa. ona judgment recovered
by the plaintiff against the T. G. & B. Ry. Co.,
on the 15th August, 1877, for $5,582, which
was unpaid, and alleging that defendants (J.
J. D., N.D.,and J. W.) held 30 shares in said
Company, on which $1,800 remained due.

Third plea : That no sum remains due on
said 30 shares, inasmuch as one G. H. had re-
covered a judgment againstthe R.W.Co.,onthe
17th February, 1876, for $1,800,and afi. fa. had

been issued and returned nulla bone, and there- |

upon G. H. sued defendants as shareholders
of the said Company, and recovered judg-
ment against them for $1,800, and thereupon
defendants paid said G. H. the sum of $1,800
in full of said judgment, and the amount re-
maining due on said shares, and that the said
30 shares are wholly paid up.

Replication that G. H. in said action was
only trustee for defendant N. D., and had no
beneficial interest in said action, of which de-
fendant had notice.

Held, that the replication was good ; that
the claim of N. D. as a creditor of the Uom-
pany, he being also a shareholder of the Com-
pany, could not be set up to defeat the claim
of an outside creditor.

J. K. Kerr, Q. C., for the demurrer.

Richards, Q. C., contra.

Harrison, C. J.]

Re CoLnINs & WATER COMMISSIONERS OF
OTrawa.

[January 15.

35 Vict., cap. 80. 0. Award—Excessive damages—
Extra vires.

Two arbitrators (out of three, the third dis-
senting), appointed under 35 Vict,., cap. 80. O.,
by the County Court Ji udge, awarded the
plaintiff, for land taken for the purposes of the
Commissionen’s‘? ‘and for damages caused by
such taking and_otherwise, $2,000, and in-
terest on that sum at 6 per cent from the date

i

of a by-law of the Commissioners appropriat-
ing the land.

Held, that under the statute named, the ar-
bitrators had power to award damages beyond
the value of the land.

Held, also, that the value of the land found
by the arbitrators could not be interfered with
by the Court, where the sum was not so exces-
sive as to cause an inference of legal miscon-
duct.

Held, also, that interest was properly
charged as stated above.

And, keld, that the award of two out of
three arbitraton;s was valid.

J. K. Kerr, Q.C., for the applicants, the
Water C'omnmissioners,

T. Langton, for Collins.

COMMON PLEAS.

VACATION COURT.

Harrison, C. J.] [January 11.

BaANK OF TORONTO v. McDOUGALL.

Bill of ewclmnge—Conside;ation—Foreign law.

Action against defendant as acceptor of a
a bill of exchange drawn on him by McC.
and McK., and payable with plaintiffs.

Plea, in substance, that the bill was drawn,
accepted, &e., to raise money for the purpose
of carrying on gambling contracts and specula-
tions on the rise and fall of pork in Chicago, in
the State of Illinois, which said contracts, by
the law of the said State, are illegal and void ;
and that there never was any other considera-
tion for the said bill than the said illegal con-
sideration as aforesaid, of all of which, McC.
and McK., at the time they drew, and the
plaintiffs, at the time they became the holders,
had notice. There was another plea similar
to the fifth, except that it alleged that McC. and
McK. paid the bill at maturity, and that the
plaintiffs are suing for and qn behalf of the
said McC. and McK.

Harrison, C. J.. keld both pleas bad, as
the alleged gambling contract was not illegal
by the law of this country ; and it was no de-
fence that it wasillegal hy the law of a foreign
country.
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DIGEST oF THE ENGLISH LAW RE-
PORTS FOR FEBRUARY, MARCH AND
APRIL, 1877.

A-DHINISTRATION.—See EXECUTORS AND ADMIN-
ISTRATORS.

ANTENUPTIAL AGREEMENT.-- See MAKRIAGE SET-
TLEMENT, 2.
APPorNTMENT. .
3. gave a life estate to his daughter M.,
¥ith power of appointment in M. among
er ““children,” and in default of appoint-
ment to all her children equally. M. ap-
Pointed to two daughters, one of whom was
ogitimate and could not take. Held, that
@ other took one half, and the other half
Went to her and the other legitimate chil-

dren of M. equally.—In re Kerr's Trusts.
4 Ch. D. 600.

ASSETs,--Sec BANKRUPTCY.
ATTESTATION. - See Wi, 1.
ATIOBNEY AND CLIENT.—See LiEN.
Bankruproy.

L B., a wine-merchant, in 1857, under-
took to marry W. , his deceased wife's sister,
and they lived together from that time. In
1876 B."went into liquidation, and W. filed
her proof for £3,000 “for money lent, ad-
Yanced, and paid” by her to B. in 1858,

© evidence was, that it was agreed that

- 8hould use the money in his business,
but that for £2,000 thereof he should be a

Tustee for W., and that a settlement should
executed. This was, however, never
one.  Held, that W. could not prove her
£1alm as against other creditors. They must

t be paid in full—In re Beale. Ex
Barte Corbridge, 4 Ch. D. 246.

2. M. informed B. that he had forged his
Bame on a note for £100 ; that the note was
ﬂlst due, and he could not pay it ; that if
o would pay it, and thus save M.’s family

om disyrace, he would give B. a bill of
8ale for all his effects for this £100, and
Shother like sum, which he owed B. before
S trausaction, B. accepted the bill of
Sale, and paid the note on which M. had
orged his name. Subsequently M. became

ankrupt, and in a suit by the trustee in
tl"l‘ Tuptcy against B. for the ‘proceeds of
the goods sold him by M., held, reversing
® decision of the Chief J udge, that there
I been no offence against the bankrupt
> flowever the transaction might have
&ng B. in a suit where he was plaintiff,
re Mthat the trustee could not recover.—In
D.; ggﬂeback. Ex parte Caldocott, 4 C. H.

See CoMPOSITION ; FRAUDULENT PREFER.
ENCE ; PARTNERSHIP.,

BEQuUEST.

1. Will in the following words: I, . .
bequeath to G. all that I have power over,
namely, plate, linen, china, pictures, jewel-
lery, lace, the half of all valued to be given
to H. . . . The servants . . . to have £10
and clothes divided amonyg them. Also all
kitchen utensils.” The testatrix had money
and much other personal property besides
that specified in the will. Held, that the
will covered all the personal property of the
testatrix. — King v. George, 4 Ch. D. 435,

2. Testator bequeathed all his remaining
property after bequests, to his wife, *‘ for”
her “to do justice to those relations on my
side such as she think worthy of remunera-
tion, but under no restriction to any stated
property, but quite at liberty to give and
distribute what and to who my dear wife
may please.” Held, that there was no pre-
catury trust created thereby.—In re Bond.
Cole v. Hawes, 4 Ch. D. 238.

BILL oF LabpiNG,

A bill of lading recited that a cargo of
feathers and down was shipped on board at
St. Petersburg, ‘ in good order and con-
dition, . . . tobe delivered in the like good
order and well-conditioned” in London.
There was the usual list of excepted perils,
and in the margin the words, ‘‘ Weight,
contents, and value unknown.” The goods
coming out damaged in London, the con-
signees sued the ship, and it was proved
that the damage was recent, and that it ap-
peared to come from without and not from
within.  Held, that in spite of the marginal
note the bill of lading was evidence that the
goods were externally in good order when
taken on board; that thus a prima fasie
case was made out, which it was for the de-
fendants to upset by positive evidence of
inherent defects in the goods.—The Peter
der Grosse, 1 P. D. 414.

BriLs AND Nores.—See EMBEZZILEMENT, 2;
NEGOTIABLE INSTRUMENT.

Bonp.—See CoLLISION, 3.

BoTroMRY Bonp. .

A master has no authority to give a bot-
tomry bond on the ship, or hypothecate the
cargo, without sending word to the owners
of the necessity therefor, if communication
is possible.— Kleinwort, ('ohen & Co.,v. The
Cassa Marittima of Genoa, 2 App. Cas. 166.

BROKER.

P., a broker, in a contract for butter, de-
livered bought and sold notes to the plain-
tiff and to the defendant. He signed the
first, but not the second ; and he made a
note of the transaction in his note-book,
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and signed it. The defendant kept the
broker’s note tili called upon to accept the
goods, when he objected, on the ground
that the note was not signed. Held, that the
defendant was bound by the sold note, that
he virtually admitted that the broker had
authority to act for him, by his giving no
re.son for repudiating the bargain but the
fact that the broker did not sign the note,
and that the memorandum in the broker’s
book was sufficient to take the sale out of
the Statute of Frauds.—Thompson v. Gar-
diner, 1 C. P. D. 777.
See FRAUDULENT PREFERENCE; PRINCIPAL
AND AGENT, L.

BURDEN OF PRoOF.-—See BILL oF LADING.
Careo.—See CoNTRaCT, 4.
CARRIER.—See COMMON CARRIER.

CHARTER-PARTY.

Charter-party by plaintiff for the ship ¢
for twelve months from the completion of
her present voyage. When the C. got iu
she wus declared wnseaworthy, and it took
two months to repair her. Ileld, that the
charter-party could be thrown up by the
plaintiff, time being of the essence of the
contract.—Twlly v. Howling, 2 Q. B. D.
182.

See Damaces, 2.
CHECK.— See EMBEZZLEMENT, 2.

CLass.

S. by will gave estate in trust for all his |

chidren, *“who being a son or sons have
attained «r shall attain twenty-one years,
or heing a danghter or daughter or daugh-
ters have attained that age or been married,
or shal! attain that age or be married,” the
sons’ shares to be for their own absolute use
and benefit.
be lield for their separate use during their
lifctime, and after for the:r children. In
case a son died in testator’s lifetime leaving
children, the children, the children took in
place of the father. There was 1o snch pro-
vision in case of a daughter’s predecease.
A daughter died in the testator’s lifetime
leaving children.  Held, that these children
were entitled to their mother’s share under
the will.—1u re Speakman. Unsworth v.
Speakman, 4 Ch. D. 620.

See CoNSTRUCTION, 2; DEVISE.
CopIciL.—See WiLy, 1.

CoLLISION,

1. Action by skitf E. against steamer C.
for injury to the 1., caused by alleged ney-
ligeuce of the C. in colliding with the E.,
while the C. wassowing mto the dock and
the E was lying inside. On the evidence,
held, that the C. was to blame, —The Cin-
thia, 2.P. D. 52.

2. Collision between the bark 0. and the
steamer P. in the Tyne. The P. was pro-
perly moored, but was run into duriug a
gale by a brig adrift iu the river. In con-
sequence one of the rings of the buoys gave
way, and the P. drifted, and struck and
damaged the 0. as she was lying moored.
No lookout was posted on the P., though
the weather was growing boisterous, and it
was shown that her chain cables were un-
bent. Held, on the evidence, that the
steawer was alone to blame.—The Pladda,
2P. D. 34

3. In a suit for wages and disbursements
between a master and a mortgagee of a
ship, the court refused to rctain in court
a sum of money suflicient to satisiy a cer-
tain bond (in case it should ever be pre-

sented), which the maste: had given to Te-
lease the ship after a collision happening
from his uveglect.—7he Limerick, I P. D.
111.

See DAMAGES, 2.
CoM1Ty.—See JURISDICTION, 1.
CoMMON CARRIER.

Plaintitf took a ticket from Boulqgne to
London over defendauts’ steamboat line and
railway. On the ticket it was stated that

each passenger was allowed 120 pounds of
lugyage free, and that the company was

The daughters’ shares were to |

responsible for no more than £6 value.
Plaintiff’s box was damaged through neg-
1 ligence of defendants’ servants to the
amonntof £73. By the Railway and Canal
| Traftic Act of 1854, § 7, it is provided that
railway companies shall be liuble for loss
arising from their negligcuce in the carriage
of goods, notwitstanding any notice «f non-
liability they have viven—and the passen-
gers’ luggage taken free of charge isinclud-
ed in the statnte. Held, that the plaintiff

{ could recover.—Colen v. The South Bustern

Railiay Co., 2 Ex. D. 253.
CoMPOUNDING FELONY.—See BANKRUPTCY.
CONDITIONS AT SALE.—See CONVEYANCE.
CONSIDERATION.—See BANKRUPTCY,

CONSPIRACY.

Second count in an indictment for con-
spiracy to defraud: That defendants,
promoters of the K. Cowpany, Liwited,
applicd 10 the Siock Exchauge Committee
for lcave to have the B. Company put on
the iist of quotations of the Stock Ex-
chanve, under two rules of the Stock
Exchange, Nos. 128, 129. These rules pro-
vide that a new company would be quoted
when two-thirds of the whole ndminal
capital had been applied for and uncendi-

tiomally allotted to the public ; and a mem-
ber of the Stock Exchange was authorized
by the company to give infermation con.
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Cerning it, and was able to satisfy all the
Tequirements of the committee. That de-
‘eudants employed brokers to yive the
Information required, and to make applica-
tion to the committee to quote the shares;
that the defendants employed the brokers
to sell on behalf of certain pretended ven-
dors of patents 5,000 shares of the stock,
and conspired unlawfully to injure and de-
Ceive the committee by inducing them to
Order said quotation,and thereby to persuade

er Majesty’s liege subjects to purchase
8aid ghares, by making them think that the
Company had complied with the rules of the

tock Lixchange. That they falsely pre-
tended to Z. and other members of the com-
Mittee that 34,365 shares had been applied
for hy the public, and the amount received
therefor was £17,282 ; that 15,000 shares

ad been allotted to the patentee, and none
allotted conditionally ; and that by means
of the premises they induced the committee
to order the quotation. Held, that a ver-
dict of guilty of conspiracy under this count
ust be sustained, though the allegations
Were very inaccurately stated.—The Queen
V. dspinall, 2 Q. B. D. 48,

ConstrucrroN.

L H. K. died in 1819, leaving a will
dated in 1814. In it he devised real estate
to R. 8., second son of Sir T. 8., for life,
Femainder to R. 8.’s first and other sons in
tail male, remainder to J. S. and C. S.
Younger sons of Sir 1. 8., in tail male. In
tase the said R. 8., J.S., or C. 8. “ ghall

€come the eldest son of the said Sir T. 8.,
then and in such case, and so often as the
Same shall happen,” the estate 8o devised to
ease and determine as though ** the person
%0 becoming the eldest son of said Sir T. S.
Was then dead without issue male.” C. S.
dieq, childless, in 1834. Sir T. 8. died in

841, and his eldest son succeeded to his
titles. ' He died, childless, in 1863, and the
8¢cond son, R. 8., succeeded. He died in
1875, without issue male. L an action by

1€ testator’s right heirs for the cstate as
8gainst J. S., held, that J. S. had become

the eldest son of Sir I S.,” within the
:[lea.mug of the will, and was thereby disen-
ltled.‘Hervey-Bathurst v. Stanley. Craven
V. same, 4 Cir. D. 251.

2. Testator gave to trustees a fund of

66,666_135. id. upon trust to pay £1,000 a
ye‘“’.‘ being the interest.of one-half, to his
t:‘lg‘uter A. B., and the like to his daugh-
d r k. B, during their lives ; and, after the
tlewage of either duughter, I give . .

1€ said £33,333 6s. 8d., . . being such
e:'“ghter’s share, unto and among ail and

ry such child or children she may hap-
PN t0 leave at her decease, to be equally
alvided between them when and as they

21l respectively attain the age of twenty-

one years, and if but one child, then to such
child ; and in case either of my said daugh-
ters shall die without issue, then I direct
that ” lier share shall be transferred by the
trustees as said daughter should by will ap-
point. A, B. had a daughter who marricd,
and died in 1869, leaving five children,who
are all now living, and are all over twenty-
one. A, B. died in 1876, having made a
will, in which she exercised the power of
appointment given in her father’s will in
case she should ‘“ die without issue.” Ield,
that the power was properly exercised,
‘“issue ” meaning children of the tenant
for life. —In re Merceros’s Trusts. Davis v.
Merceron, 4 Ch, D, 182,

See BeQuEsT, 1, 2; (CLASS ; CONTRACT, 4 ;
DISTRIBUTION ; ILEASE; MARRIAGE
SETTLEMENT, 1,2; TRUSTEE, 1, 2.

ConTRACT.

i. Contract by defendauts to buy from
plaintiffs 600 tons of rice, to be ** shipped ”
at Madras in the months of March (and or)
April, 1874, per ship Rajah. 7,120 bags of
rice were put on board the Rajah between
the 23rd and 25th of February, and the
three bills of lading therefor were signed in
February. Of the 1,080 remaining bags,
1,030 were put on board Feb. 28, and the
rest March 3, and the bill of lading for the
1,080 bags bore the latter date. There was
evidence that rice put on board in February
was a8 good as that put on board in Feb-
rusry was as that put on board in March or
April. Held, that the defendants was bound
to take the rice. The word ‘‘ship” con-
atrued. —Shand v. Bowes, 2 Q. B. D, 112.

2. By 3 & 9 Vict. ¢. 109, § 18, ‘¢ agree-
ments by way of gaming or wagering”’ are
void, Plaintiff was a *‘tipster ” (i.e. one
who gave advice on the probable winuning
horse), and the defendant agreed that plain-
tiff should lay out £2 in betting on a horse
R.in a steeple-chase, at odds of 25 to 1. If
R. won, plaintiff was to have £50 from de-
fendant out of his winnings if he backed R.
If R. lost, plaintiff was to pay defendant £2.
Defendant backed R., R. won, and defend-
ant made on his bets £250. Of this, plain-
tiff claimed £50. Held, that this arrauge-
ment came within the statute.—Higginson
v. Simpson, 2 C. P. D. 76.

3. Oct. 31, 1874, the (*. company made a
contract with the P. company to sell the P,
company 2,600 tons iron, to be delivered
in monthly instalments over ten months, °
‘‘ payments by four months’ bill net, or cash
less 24 per cent. discount, on the 10th of
the month next following each delivery,”
Nov. 4, 1874, a second contract was made
for 2,600 tons during the next ten months,
for cash on the 10th of the month following
delivery, with the same discount. Jan. 11,
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1875, another similar contract was made.
Feb. 24, 1875, after deliveries had been
made under the first and second, but none
under the third, contract, the P. company
called a meeting of its chief creditors, in-
cluding the C. company, and asked for an
extension, saying the business was going on
at a loss. It was refused ; and the C. com-
pany refused to deliver more iron except
for cash; whereupon the P. company
wrote to rescind the contracts : but there
was no evidence that the . company got
the notice. The P, company managed to
get along until May, 1875, when its affairs
became so bad that, June 9 following,
voluntary winding-up proceedings were be-
gun.  The C. company cluimed & prove as
creditors for £,
contracts.  Held, that the claim should be
disallowed, on the ground that there was no
such insolvency, or declaration of insol-
vency, on and after Feb. 24 as to authorize

738 for breach of the three !

|

the C. company to refuse to deliver the ivon
pam)

except for cash.—In re Phouis Bessemer
Steel Conpany.  Er parte Cornforth Heenw-
tite Iron Compuny, 4 Ch. D, 108,

4. Defendants bought of plaintiffs “a
cargo of from 2,500 to 3.000 barrels (seller’s
option) Awmerican petroleum, . . to be
shipped from New York during the last
half of Felruary next, and vessel to call for

orders off coast for any safe floating port in ;
the United Kingdom, or on the Continent |

between Havre and Hamburg, both inelu-
sive (buyer’s option).”  Plaintiffs shipped
3.000 barrels, consigned by bill of lading to
defendants.  To fill up the ship they put
on board 300 barrels more, marked in a
different way and under another hill of
lading.  Plaintiffs gave notice of the ship-
ment, offering to conform to the contract
as to calling for orders and port of landing,
and to deliver either 3,000 or 2,750 barrels
to defendants there, aud take the balance
themselves. Defendants refused to accept
any. Held, that defendants were not bound
to accept any, the contract having been for
a ‘“cargo,” and cargo signifying all a ship
carries,— Borrowman v. Drayton, 2 Ex. D.
15.

See INFANT; PRINCIPAL

SALE ; TELEGRAPH ;
CHABER, 1.

AND  SURETY;
VENDOR AND Pug-

CoNveyancE.

Plaintiffs were trustees, and put up the
trust estate at auction under this condition,
inter alic: “ The property is sold, and will
be conveyed subject to all free rents, quit-
rents, and incidents of tenure, and to all
r:fghts of way, water, and other easelents
(if any).” Defendant was the purchaser,
and objected to the insertion of the above
words in the conveyance. Held, on claim
for specific perf: rmarnce, that defendant wus

bound to accept the conveyance in the above
form.—Gule v. Squier, 4 Ch. D, 226.

COPYRIGHT.

Defendant wrote a play, in which it was
found as a fact that he took two ¢ unimpor-
tant” ‘* scenes or points” from a play of the
same name belonying to plaintiff. Held, that,
under the Dramatic Copyright Act, 3 & 4
Wm.4,¢c. 15§ 2, the defendant was not
liable.—Chatterton v. Cave, 2 C. P. D. 42.

Covenant,

A covenant not to carry on a trade with-
In certain limits is broken by the covenan-
tor’s selling goods as a journeyman within
the prescribed limits, for a third party car-
rying on the trade in question.—dJones v.
Heavens, 4 Ch. D. ¢36.

Cusrony oF CHILD,

Custody of a boy three years old given to
the mother, who had been descrted by her
husband, father of the child. 36 & 37
Viet., ¢. 12.—In re Taylor, an Infant, 4 Ch.
D. 157,

Danaces.

1. Action under sect. 6 of the Admiralty
Court Act. 1861 (24 Vict., c. 10), by the
assignee of a bill of lading, to recover dam-
ages for delay in the delivery of the cargo.
The liability was adwitted, and the ques-
tion of damages was referred to the regis-
trar. He reported that interest at five per
cent. on the value of theé invoice from the
time when the cargo should have been de-
livered, and the time of its actual delivery,
was the proper measure of damages ; but he
found as a fact that the market value of the
goods had fallen during that time. Held,
that he should have inciuded in the dama-
ses the ditference in market value. —The
Parana, 1 P. D. 452,

2. Inasuit for damages resulting from
coilision, the ship in fault acknowledged the
liability, and the question of damages was
referred to the registrar. He refused to al-
low as an item of damage the loss of a char-
ter-party by the vessel injured, resulting
from the delay caused by the collision.
Held, that the loss of the charter-party must
be taken into the account in estimating
the damages.—The Star of India, 1 P. D.
469.

DEEDp.

The manager of a bank, which had al-
ready made advances to and taken mort-
gage securities therefor from one B., agreed
to make further advances on further secur-
ity being tendered; and B. thereupon
pointed out to him three houses on O, road,
which he would give as security subject to
a prior mortgage. Iu pursuance of this ar-
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Tangement, an instrument was executed by

- to the bank, in which the three houses
¥ere described as conveyed in leasehold to

-byoneL., « by indenture dated the 25th
of September, 1874.” In fact, only one of

€ three was comprised in that lease, the
Other two having been conveyed by lease
}.0 B. by L., Dec. 31, 1874. B. went into
\uidation ; the three houses were sold by

e first mortgagee, and a sufficient sum re-
Mained out of the proceeds of the sale to
Pay the whole claim at the bank. Held,
;hat. the bank was entitled to the amount
:hree houses.—In re Boulter. Ex parte Na-
B‘”g;llProvincial Bank of England, 4 Ch.

Drvigy,

C. devised five houses to *“ all and every
the children of my late brother J. C. who
shal] e living at my decease, or who shall
Ve died in my lifetime leaving issue liv-
¢ at my death, in eqnal shares as tenants
M common,”  Subsequently by codicil it
gas racited that some of the children of J.

- had lately died without issue ; the pre-
Ylous devise of the five houses was revoked,
Ohe of the houses was given to another de-
Visee, and the remaining four devised to J.
e children in the precise words previous-
J used in the will. J. C. had four chil-

‘en living at thd testator’s death, and one

ad died during the life of the testator

*aving children. Held, that the four chil-
& Ten of J. C, living at the testator’s death

vk the whole of the four houses, as mem-
°T8 of a clags.—In re Coleman d& J arrom,
h. D. 165.

D‘§TRIBUT10N.
estator gave £10,000 in stocks to trus-
cgi?s’ to pay £7,500 to certain of his grand-
£2llf_11‘en named, and the interest on the
aftNOU. to be paid to M. B. for life, and
eT his death the sum itself to be paid to
ale children of J. B., daughter of the tes-
sh °F, deceased, or their descendants; but
could there be none of them surviving,
oth D 1t should be divided amongst such
incer grandchildren as I may then have liv-
e;;‘:‘j I gefault thereof to my legal repre-
ied tive, J. B. had seven children, three
tor  Umarried in the lifetime of the testa-
the ; One of the four survivors survived
N ¢hant for life, and one only of. the
left ®, 80 dyiny before the tenant for life,
Olssue._ Held, that the children of J. B.
s ema:}ll'vwed the testator, or their repre
ta e‘ 1Ves, were the persons entitlsd to

“~In re Dawe’s T'rusts, 4 Ch. D. 210,

0!
"Eg:;w RELATIONS.—S6e CusToDY OF CHILD ;
'WER ; MARRIAGE SETTLEMENT, 1, 2.

B

its claim out of the proceeds of the |

' DowER.

Mortgage in the ordinary form, with
power of sale by D., with release of dower
by wife, made Dec. 24, 1846. Nov. 3, 1854,
D. made a second mortgage in similar
form, but conveying ‘ freed and discharged
of and from all right and title to dower "’ on
the part of his wife, and subject to the
mortgage of Dec. 24, 1846. Dec. 4, 1858,
the second mortgagees paid the first mort-
gagee, and took a conveyance of the prem-
ises from the latter, subject to the equity
of redemption in the first mortgage. In
October, 1860, default was made on the
second mortgage, and the mortgagees sold
the property. Nov. 24, 1874, D. died, and
Oct. 14, 1875, his wife filed her bill against
the mortgagees for the value of her dower
in the equity of redemption sold by them.
D. and his wife were married before the
Dower Act. Held, that she was entitled,—
Dawson v. Banlk of Whitchaven, 4 Ch. D.
639.

EASEMENT. —See Way.

EMBEZZLEMENT.

1. Indictment under 24 & 26 Viet., c.
96, § 75. Prisoner was an insurance broker,
and received in the latter part of Decem-
ber the amount of two policies sent to him
for collection by the prosecutor. The
amounts were sent him by checks to his
own order, and he placed the checks to his
own credit in his own bank. He was pressed
for the money by the prosecutor, and made
excuses for not paying it over at once.
January 27 following he filed a petition in
bankruptcy, and his balance at his bank
turned out to be much less than the amount
of the said checks.  Held, that on these facts
a conviction, ‘‘for that he being a broker,
attorney, or agent, was intrusted with secu-
rities for a particular purpose, without
authority to sell, negotiate, transfer, or
pledge them, and that he unlawfully, and
contrary to the purpose for which said secu-
rities were intrusted, converted a part of
the proceeds thereof to his own use,” could
not be maintained.—The Queen v. Tatlock,
2Q. B. D. 157.

" 2. The prisover was clerk of the L. In-
surance Company, and was in the habit of
opening letters and receiving remittances,
which he handed to the cashier, an officer
under himself. If checks were sent, it was
his duty to endorse them as though payable
to his own order, and hand them to the
cashier, who deposited them to the credit of
the company, and accounted for them in his
own books. Prisoner received two checks in
payment of dues to the company, payable
to his own order. Instead of indorsing
these in the usual way, and passing them to
the cashier, he got the money on them from
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private friends, and turned it over to the
cashier in payment of an overdraft of his
salary, which he had made, and for which
he had given his I. O. Us. The cashier
supposed the money was the prisoner’s and
gave him back the 1. O. U’s. Held, on an
indietment for embezzling the “proceeds”
of the checks, that the transaction consti-
tuted a case of embezzlement, and that the
conviction must stand.—The Queen v. Gale,
2Q. B. D. 141.

EsToPPEL.— See NEGOTIABLE INSTRUMENT.

EviDENcE.—See DEED ; EMBEzZLEMENT, 1 ; NEG-
LIGENCE, 1, 2.

EXBCUTORS AND ADMINISTRATORS.

1. Letters of administration ad colligenda
bona were granted to a creditor on the estate
of a schoolmaster, whose next of kin were
unknown, and the school interest was likely
to suffer and decrease in value from the de-
lay to hgppen in the appointment of a regu-
lar administrator.—In the goods of Schawerdt-
Seger, 1 P. D. 424,

2. The business of a trader was carried
on by his executrix, who was residuary
legatee, after his death, as her own. Held,
that she could not be considered a trustee
for her husband’s creditors with respect to
the assets of the business, and that they
passed on her marriage to her second hus-
band. —TIn re Fells. Eau parte Andrews, 4
Ch. D. 509.

FIXTURES.

Leasehold property was demised to E,a
timber merchant. Tessee covenanted that
he would build a steam saw-mill or dwell-
ing-houses ; that he would keep the same
in repair, and at the end of the demise de-
liver to the lessor the ground and buildings,
and all fixtures and other things whatso- .
ever which should be fixed to the freehold,
in good repair, &c., except the steam saw-
mill. apparatus, machinery, fixtures, and
things connected therewith » which the lessee
had liberty to remove. K, subsequently
mortgaged his interest. including the ground
and premises named in the lease, ‘‘ together
with the steam saw-mill, offices, erections,
and buildings, and which have been erected

- upon the said . . . ground ; and the
steam-engines, boilers, fixed and movable
machinery, plant, implements, and utensils
now or hereafter fixed to or placed upon or
used in or about the said grounds, . .
To have and to hold the said hereditaments,
and such of the machinery, plant, utensils,
and premises . . . as are in the nature of
landlord’s fixtures, und cannot lawfully be
removed by the lessee,” to the mortgagee”
for the balance of the term , ‘“and as to the |
rest of the said machinery and premises as |
are in the nature of the tenait’s or trade '

| D

fixtures, and can lawfully be removed by the
lessee thereof,” to the mortgagee absolutely.
The dead was not registered. E. went into
liquidation, and the mortgagee had not en-
tered. Held, that the deed gave the mort-
gagee the right to remove the trade fix-
tures, specified, and as the mortgage had
not been registered under the Bills of Sale
Act, the official liquidator was entitled to
the severable property.—In re Eslick. Ex

parte Alexander.
FORECLOSURE. — See  MORTGAGOR AND MoRT-
GAGEE, 3.

ForEIGN JUDGMENT.

The Italian bark E. F. brought suit
against the Frengh steamship D., in Mar-
seilles, for collision. The D. began a cross-
suit there for the same cause. The D, got
judgment in both suits by default. In a
suit in England by the E. against the D.
for the same cause, the D. pleaded the
foreign judgments by default, in bar. —Held,
that the defence was not good. —The Delta.
The Erminia Foscolo, 1 P. D, 393,

FRAUDS, STATUTE OF.—See STATUTE oF FRAUDS.

(To be continued.)

T ——————

LAW STUDENTS' DEPARTMENT.

EXAMINATION QUESTIONS.

FOR CALL, MICHAELMAS TERM, 1877,

—

ors and Purchasers— Walkem on
Wills—the Statutes.

—

art’s Vend

L. A trustee purchases the trust estate,
consisting of lands, under such circum.
stances that the purchase is voidable by the
cestus que trust, and makes some permanent
improvements. State fully the alternative
rights of the cestui que trust.

2. What (if any) distinction is there be-
tween natural and artificial watercourses, as.
to rights which may be acquired by user ?
Give an illustration.

3. Under what different circumstances
will time be held to be of the essence of a
contract for sale and purchase : (1) at law ;
(2) in equity?

4. What are and what are not sufficient
acts of part-performance to take an agree-
ment out of the Statute of Frauds : (1) in
case of an agreement for sale of lands : (2)
in case of un agreement for a new lease to a.
tenant in possession ?
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5. A in some way injures the real estate
of B, Shortly afterwards B dies. Can
any action be brought against A, if so,
Under what circumstances and by whom ?

© whom would the damages belong ?

6. What was the reason for, and the
effect of , the statute declaring that corpora-
tloljs should be deemed to be capable of
b ng and conveying land by a deed of

argain and sale ?

7. What is the provision in the statute

Telating to the assurance of estates tail for

€ meeting in one person of a base fee and

€reversion 3 Show the necessity for such

3 provision. Why did the statute not extend

O the case of an actual tenant in tail ac-
Quiring the reversion ?

8. A contracts to sell lands to B. Before
ﬂ!e conveyance A dies intestate, leaving a

ldow and some infant children. How
Would you advise B to proceed to complete

18 purchase ? :

9. Aby his will devises certain mortgaged
lands to B, and directs that all his debts
Should be paid out of his personal estate.

€ mortgagee obtains payment by action
on the ¢ovenant out of the personalty. On

€ executors consulting you with reference

Y the estate generally, to what statutory’

Provisions would you direct their attention ?

Taylor on Evidence.

L State the distinction between dis-
Putable presumptions of law and of fact.

« 2 What is meant by a ** direct” and a
collateral ” issue; and how far may the

:::W;%rs of a witness be contradicted in each
"

jeg" What are the excoptions to the re-

1on of hearsay evidence ?

" 4. Is the discretion of a Judge in re-

Using amendments at the trial final ? and
at are the provisions of the late Outario

Cts respecting such amendments }

uf& What is the rule us to the admissibility

a dying declarations, and to what cases
T they limited !

Leake on Contracts.

it L What is merger, and upon what does
YPerate ?

2. What
Tom hecessity ?

Spect,

of de“\g written promises as to actions (1) ‘ of

are contracis by agents arising |

8. Uive a sketch of the Ontario law re- |

joint contractors, and (3) respecting repre-
sentations concerning the character or credit
of third parties.

4. What is the effect in law and in equity
where a written coutract is waived or varied
by parol ?

5. Give examples of contracts illegal by
statute.

Blackstone, Vol. 1.

1. What is the right of personal security
for life, and when does the right begin ?

2. Illustrate what is meant by the maxim
“The King can do no wrong,” and state in
what way has the constitution allowed a
latitude of supposing the contrary.

3. Illustrate the distinction between
persons natural and persons artificial.

4. Give the rules for interpretation of
statutes.

~

5. What are the absolute rights of in-
dividuals, and by what means are these
rights protected ?

6. How may corporations be dissolved ?

Stephens on Pleading— Byles on Bills—Com-
mon Law Pleading and Practice, and
the Statute Law.

1. Define what is meant by ‘“an action of
trespass upon the case,” and trace the history
and origin of this action in English juris-
prudence.

2. Where it is alleged, as a breach of a
covenant sued on, that a ship was not tight,
&ec., and fitted for the voyage pursuant to
the covenant in that behalf, whereby she
was obliged to put back, and by reason
thereof was detained. Would a plea, limited
to ““ so much of .the declaration as relutes to
the detaining” be good? If so, why? If
not, why not? Discuss fully, giving the
rules of pleading relating to the matter in
question.

3. What is meant by a plea of ‘‘ liberum
tenementwm,” and to what cases is it applic-
able ?

4. What is a departure in pleading, and
how can a party take advantage of it !

5. An order is drawn by the owner of a
ship to pay £100 on * account of freight,”
duly stamped as a bill of exchanse. What
would be the effect of such instrument?
Give reason for answer.

6. What course should a holder of a bill
cxchange pursue in case the drawee offer-

for arrearages of rent, (2) agaiust | a qualified acceptance ?

.y
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7. In how far is the production of a bill
of exchange from the custody of the accep-
tor evidence of his having paid it.

8. Where, by the law of a foreign coun-
try, the Statute of Limitations concludes a
person from recuvering on a note when five
years overdue, and a note made in that
country is sued on in Canada five years and
8ix months after maturity, can any, and, if
80, what, advantage be taken of the foreign
Statute ¢ Explain fully, giving reasons for
your answer. '

9. In case of a demurrer to a replication
where you are acting for the plaintiff, what
matters would you deem important to con-
sider before taking the next step in the suit?
State the different courses which might be
pursued,and the considerations which would
govern in adopting any of them, giving
grounds statutory or otherwise for what you
would do ?

10. What is the effect of pleading a de-
fence arising after the commeéncement of an
action with other pleas of defences arising
before action? State fully the authority
for yeur answer.

FourtH YEAR ScHOLARSHIP. MI-

CHAELMAS TrRrM, 1877,

Benjamin on Sales.

1. Where an agent contracts in his own
name, is it competent for either (1) agent
or (2) party with whom he contracts to
shew that the contract was really made with
the principal 7 Give the reasons for your
answer.

2. Explain the distinction between “‘bar-
gain "’ and ‘‘ agreement.”

3. What are the rules for determining
whether the property in goods has passed
from the vendor to the purchaser ?

4. Explain what is meant by mistake ;

¢ nd state in what cases can contracts,carried |

into effect under a continuance of mistake,
be set aside.

5. What concurrent conditions, in the
nature of mutual conditions precedent, must
be shewn by a party seeking to enforce a
contract ?

6. What is _meant by a del credere com-
mission ! h

7. Define shortly what iy meant by the
term ‘“ a contract for the sale of a chattel.”

Lectures of the Law Sociely.
To THE Ep110R oF THE Law JOURNAL :

DEAR Sik.—Allow me a space in the
‘“Students’ Department” to say a few
words in favour of the country studente.
Those who are fortunate enough to be in
a Toronto office, have the full benefit of
these Lectures, which we, as country
students, have not. They have the ad-
vantage over us. Is there not some way
by which we can have the same benefit }

| For instance, could not these lectures be

published in pamphlet form by the Law
Society ?  Almost every student in the
Dominion would subscribe. Barristers
would do the same. Or, if the Law
Society cannot arrunge the foregoing, let
them publish these Lectures in the Law
JOURNAL, and thereby give us a better
chance to compete for Honours and Scho-
larships as well as a better knowledge of
Law. Perhaps the Editor of the Law
JourNAL wiil enquire about it

CouNTRY STUDENT.

REVIEWS.

THE LEcAL NEws. Montreal : T. & R

White.

We welcome to the field of legal jour-
nalism The Legal News, published in
Montreal, it rises apparently on the ashes
of the detunct Lower Canada Law Jowr-
nal. It is to be issned weekly, the pub
lishers heing Messrs. T. & R, White. [t
seems devoted as much to the commercia)
as to the legal world of the Province of
Quebec.  We wish it cvery success.

CORRIGENDA,
Vou. XIIT, p. 358, in Judgment of MORRISON. J.

Line 2—for “motion” read ** motive.”
Ib.  for the comma insert a period.

1o,
word in the next line, inclusive.

omit from the word “and” to the fourth:

Yy .



