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CANADIAN BAR ASSOCIATION

REPORT OF THE COMMITTEE ON INSURANCE.

In 1916 your Committee presented a general report dealing
with insurance from a number of points of view. It outlined the
conflict which exists between Dominfon and Provincial auth
ority and referred to the contests which have arisen between
these jurisdictions. ThHe report ended with an appendix con

taining the Report made in 1876 by the Ontario Judges ap

[mllllt'tl to settle conditions of fire H|~.|H;|I|u‘ |»wllx 1€

It is too large a task in a second report to present for con
sideration a Standard Statute which will cover all phases of
msurance.

Your Committee, therefore, proposes to commence where
they left off in last year's report, and deal in this report with
the \H}'.]‘li of a Fire Policy Act.

The decisions of the Privy Council have fairly settled that
the jurisdiction in reference to insurance contracts lies largely
with the provinces,

It is ,|]r|»\ hecause of these decisions that “ The Insur
ance Act, 1917, is at the time of the preparation of this report
before the Dominion House,

Other branches of insurance, such as life, personal, accident
and guarantee require attention, and the companies devoting
themselves to these hranches are considering improvement in the
law.

Our Committee hope at a later stage to assist them in worl
ing out their problems.

Statutory conditions were first adopted by the Province of
Ontario in 1876, when they were placed in a separate Fire Policy
Act. Statutes based closely on this were enacted as follows:
In Manitoba in 1888, in Nova Scotia in 1889, in British (ol
umbia in 1893, in the North-West Territories in 1900, in Que
hec in 1908, and in New Brunswick in 1913. Prince Edward
[sland has no fire insurance statute. Ontario has always been
very prodigal in producing insurance laws. In 1887 all at that
date were consolidated in one Act of 44 pages. The next con
solidation, in 1897 grew to 109 pages, and in 1912, to 125 pages.

In the Ontario revision of 1912, a number »f important change

were made in the Statutory Fire Clonditions, and new sections
were added to regulate the form of fire policies, This new
Ontario law was adopted in Manitoba, Saskatchewan and Al
berta in 1915, alinost verbatim, so that the four provinces last
mentioned are practically uniform on this branch of insurance
law. The other provinces, except Prince Edward Island, have

c ) Hl)“t}




nolicies based o the earlier Ontario Statute. There ig, there

fore, a field for progr n unttormity i this important branch
of Provincial laws.

In 1886 tl State of New York adopted a statutory form of
fire policy. A very great deal of care and time were given to
ts preparation, and it was considered complete enough, so that
companies were not allowed to make variations in the standard
conditions I'hi orn i adopted bv other States of :
American Unio lecent the United States National Con
vention o !\ Comn S10N0rs ;hl\ prepared a revis

for ind 1l to replace the earlier New York polics The
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to the separate Statutes I1 in deference to this
expression ol opimior that the Committee suggest a model Fire
Insurance Poliev Aet 1o complete in itself, except as to ger
eral matters which affect all companies ind which will be foun
in a separate Act.

When the o nal OUntario conditions were pre H,:\wi. proy
sion was mad or changes orn additiongs or omissions, -H:'jw‘
to the approval of the Cou I'he companies took advantage of
this and many alterations were mate and passed upon hy the
(‘ourts The Revised Ontario Conditions now in force, and

which have been copied by Manitoba, Saskatchewan and Alberta,
are considered fair enough by many of the companies, and a
cordingly they now print their policies without any additions.
Having in view the history of the New York policy and this
rest that
(‘fanadian conditions should now be made the last word. The
Model Act appen led is, therefore, drafted on the basis that no
addition or variations will be allowed.

In preparing the Model Act submitted, your Committee has
endeavoured to make the wording simple and clear, to place in

action of Canadian Companies, your Committee st

one clause all matters relating to the same or similar subjeect,
also to place in the conditions certain matters relating to pro-
cedure after a loss instead of leaving them as sections in the
Act, and as far as possible to arrange the whole in a logical
order. So that the draft may he properly understood, the fol




lowing remarks are offered, taking the sections of

order in which they appe

the appended conditions in the
the purpose of reference and comparison, the

corresponding Ontario condition is given.

REMARKS ON SECTIONS OF THE AcC1

Fire Insurance Policy Act™ app
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Nee, 7. This section is founded on the provision enacted i

Ontario in 1871 when the Legislature anpointed a commission




to prepare statutory conditions, It provided relief against for
feiture where the assured did not strictly follow the conditions
relating to proof. The original section which is rather long
appears now on the statute books of all the Provinces. The com
mittee suggest that this provision might be very well extended
g0 as to protect the assured in any case of forfeiture giving the
Courts authority to administer equitable relief, as is done in
all statutes founded on the English Judication Act. 1t may be
that in the suggested conditions, the simplification o

the text
may at first sight look to be a little hard on the assured, but
this s

ction, allowing relief from forfeiture, will provide adequate

protection to an gssured in :

nv case where the loss has not beer

a dishonest one Ontaro, sec. 199,
Nee. 8. This is an Ontario provision which has be adopted
in the other provinces, providing for an examination of t
sured where the Drools are made Woanother party OOntarie
e( 201,

REMARKS ON STATUTORY CONDITIONS,

C'on, 1. This clause deals with misrepresentations and in it
there is practically no change from the clause now in all the
provinces, Ontario. Number 1

('on. 2. This condition covers explosion and lightning haz

ards, and is the same in Ontario, Manitoba, Saskatchewan and

the words have been rearranged and somewhat
mplified. Ontario Number 10.

C'on. 3. This enumerates the property which is not insured
I'he subjects mentioned are exactly the same throuchout all
the provingees 1 to 1912 there was a condition vhich pro
vided that such articies as clocks, musical instruments, paintings,
plate glass, ete., were not to be insured unless mentioned in
the policy, The Ontario revisers of 1912 considered it wise to

eliminate this condition. and to allow the companies {

) make

their exceptions on the face of the poliey rather than in a con

dition. This provision has been dropped by Ontario, Manitoba,
Saskatchewan, and Alberta, but still appears in British Colum
hia, Quebee, Nova Scotia and New Brunswick. Ontario, Num-
/"‘.

e

Con, 4. Here arve set out hazards which are not covered.
The new items in it are losses caused by the order of some civil
authority or from the ft. '”ltwl' ~l]‘j'_‘4~liu|1\ are taken from the
new American form and the British Columbia Statute. Ontario,
8 (0); (e} ()

C'on. 5. This is a composite condition and gathers under one
heading all losses which are excepted unless the company gives



permission in writing endorsed on the policy It enables the
assured to see at a glance all matters about which he should
consult his company.

Con, 5 (a) This deals with change of title, which has been
held to mean a transfer of the wheole interest, \ mortgage on
chattels has been added. This his alwavs been considered a
matter which should he notified to the company I'he American

‘:Hilll\ has it Ontarto, Number 3.

Con, 5 (b). The wording relating to other insurance is taker
from the new American form, and placed with it is the pre
sion that when there is more than one policy all the companies
interested must share in paying the loss. The early pro on
was that prior or subsequent insurance without notice voided 1
policy unless within 14 davs after notice the company did
ihject Manitoba changed th practice and enalize Tne
assured bv allowing him to collect only part ol hi loss il
had other insurance without permission. This was adopted

Ontario in 1912, and the proportion to be collected was made

60 per cent \s companies universally grant permission foi
concurrent insurance, the simple form of the new condition
seems  desirable. I'he assured who ha neelected to obtan
ermi m can get all the protection he require mder section 7
if his loss 18 honest, If not honest, the companyv should have
safeguard. Ontario, Numbers 5 and 9

Con. 5 (¢). Covering material changes tl 1 V¢ ]
portant clause, and is here made quite simple. Under { old
conditions, provision is made for the assur notifvin the
company of an increase in hazard, and followine this. the con
pany may do two things, it may cancel the policy on seven da
notice under the provision for cancellation, or it mav deman
an increased premium, and, if this is not paid immediately
the poliey lapses immediately., These two courses are not con
sistent. The American form iz followed. The reliel provide

in section 7 of the new statute amply protects an assured who

does not take the trouble to obtain permission before making a

material change. Ontario, Number 2

Con. 5 (//) The Workmen's permit condition is taken from
the American Form Ontario, Number 6 (e)

Con. 5 (e). This condition dealing with dangerous sub
stances ig also taken from the new American form. and is a wel
worded clause. Ontario 6 (f).

Con. 5 (f). This regulates factory risks and is taken from
the new American form. If there are to be no variations in
the conditions, it seems reasonable to make the provision which
is here given. (New.)
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missioner, that he had examined the circumstances attending

the loss and certifying that he believed the loss was through

misfortune and not from any evil practice. This clause was prac
Hld”; a deal letter and was left out by the Ontario Revisers
and does not now appear in Ontario, Manitoba, Saskatchewan o
Alberta. It does appear, however, in British Columbia, Quebec,

Nova Scotia, and New Brunswick. Ontario, Number 19.

Cor 13. This condition pecifving the person who must
make proof eathers in one clause the provision now found
two. Ontario, Numbers 17 m [
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who is perhaps better able to deal with it as a matter of
nrocedure than are arbitrators. The committee therefore su

gest an appraisal clause in lien of




i 1917 enacted a statutory policy for Hail Insurance, taking
the clauses largely from the fire conditions, and it is significant
that they have substituted appraisal for arbitration.

Ontario,
Number 200 (3) of the Statule.

Con. 19.—This r¢ ir|.ln» ment clause is i

1 substance the same
as the present one. There

is added the requirement that the
company’s notice must be in writing. Ontario. Number 23. a4

Con. 20. The condition providing for payment follows the

present form except that the reference to a shorter period than

|
sixty davs is left out as unnecessary. Ontario, Number 22

a 22 !
(fon. 21. The condition reculating the commencement of
legal proceedings is the same as the present condition. Ontario

\ ey

Con. 292. Tl . i ] ‘

. 1t 1 1ton clause sugog oo < a new cond
ron It merely codific i the conditions the present rights ol
he parties. It has alway wen in the United States Standard
polic I'he wording i aken from the revised America

Conditions, (New.)

In Nova Seotia nd N B

11 runswick a Statutory Condition
provides that question of materiality of representation 1
the application for insurance shall he decided hy the Court
imnd not by a jurv. This is a question which should be reculated
WA Seq ) 1 eneral Aet nda not m th olic & 1

tion 156 (6) « the Ontario Act, but the ruli n Ontario
and other provinee S it materiality 1 question of fact
or a jul

in Aet to Secure Uniform Conditions in Fire Insurance

is Majesty, by and with the advice and consent of the

v Legis

lative Assembly of the provinee of . enacts as follows:

1. This Act mayv be cited as The Fire Insurance Policy Act
NSUBJECT OF INSURANCI

2. Every company licensed and registered for the transaction
of fire insurance may within the limits, and subject to the
restrictions preseribed by the license and registry, insure or
reinsure any property in this province or in transit therefrom
or thereto, in which the assured has an insurable interest,
against damage or loss by fire, lightning or explosion, whether
the same happens by accident or any other means, except that
of design on the part of the assured.



11
SPRINKLER RIsKs,

3. When anv mercantile or manufacturing risk is insured,
the insurer either by the same or a separate contract may insur
the same ]ll'n[n-l'lv\ against loss o1 damage arising from defects
in, or injuries to sprinklers or other fire extinguishing appliances
TEerM oF CoONTRACT.

I (1) Contracts of fire insurance shall not exceed the term

of three years, except that the insurance of mercantile or manu

facturing risks shall be for a term not exceeding one vean

ReENEWAL REcepr .

(2) Anv contract mav be renewed at the disscretion of the
insurer by renewal receipt instead of by a new policy
WorninG or Poricy.

5 (1) On the face of every re Isurance 0 ther
appear the name of the insurer, the name « he assured. the
name ol the persorn or persons to whom the Nnaurance mont
avable, the premium or other co eration for the imsuranae
the subject matter of the insurance, the maximum amount o
amounts which the insurer contracts to pav, t event on the
happening of which payment is to be made and the t
the insurance
Co-INSURANCI

(2) A ",H»i\v« may contain on 1ts fa 1 co-insurance clause,
in which event it shall have printed « stam (
large type, and in red ink the words “ T pol conta
co-insurance clause,” and these words do not so appear such
clause shall not he bhinding on the assure
Orner TERMS

(3) Subject to the provigion for statutorv conditions cor
tained in paragraph 6 reol he polic 1 also «( 1n ol
its face other necessary provisions and cond ons, hu
these, including the co-insurance « not have
force or effect if held by a Court or wlore whom a
question relating thereto is tried, to be not just and reasonable

to be exacted by the insurer,
STATUTORY CONDITIONS

6 (1) The conditions set forth in the schedule to this Act
shall be deemed to be part of every fire insurance contract, and
shall be printed without any other matter on a separate pagi
of every policy in type not less in size than ten point with the
heading Statutory Conditions, and no stipulation to the con
trary or providing for any variation or omission therefrom or
addition thereto shall have any force or effect.
WneN WAIVER ALLOWED.

(2) It shall be optional with the insurer to pay or allow
claims, wholly, or in part, which are void under any statutory
condition,



RELIEF FROM FORFEITURL

i. Where hy reason of NnecessiLy,

accident or mistake any
statutory condition ..~'H‘wiw}|1vm| to be given to the insurer has
not been strictly complied

with, or where for any other cause
it is held to be inequitable that the insurance should be deemed
void or forfeited, the Court shall have power to relieve against

the forfeiture or voidance and in granting such relief to impose

such terms as to damages, compensation, costs and expenses and

all other matters as may b deemed .iH\l.

FEXAMINATION OF ASSURED.

8. Wher proois o loss are made by any person other than '
! ed, the msurer shall be entitled to have the assured
nined nder oath touching the loss or damage before a
J e of e ('om or D Court of the Countv or D
[ ] cl I assured 1 and the proce lure shall
he same as that 01 1 examination for discovery in an action,

STATUTORY CONDITIONS,

‘l//\w" esenlation [f any person insures property and
( [ he same ) D ribed otherwise than as it really is to
he e e ol tl ompi or misrepresents or omits to con
11 cate a CIr ( I matel | to be made Nnow
to the companv. in order to el le 1 )y judee of the ris
1 1 L1 1 ( hall be of no force in respect to the
opert regard to which the misrepresentation or omission
/ ind 1 e « pal vill mal 00
0 re ( | ne or b he explosion of coal
) ) ] | ormin I't O 1 vorks
CNs el or no 1 10 "t dan
devices a ISUT ny ( 1 to them ca I by light o
ning o ( ¢ ( cu excluded and the con |
ible onl ) ) r damage to them as mav oc
0 re orl ] "l de 1l 1rticle 1em (

). Property not Insure This policy shall not cover money,
books of account, securitic or money and evidences of debt
or title; nor the property of any third person, unless the inte:
"?‘ v“”'."‘”.“ | ‘il"‘ Il 18 41‘“" on ‘}H' i“'}“»\.

). Hazards not Covere The company is not liable fo
0 or damage caused by invasion, insurrection, riot, civil com-
motion, military or usurped power; or by order of any ecivil
authorit 0l ) theft: or for loss or damage to goods while
undergoing any process by which the application of fire heat is
necessary : or for loss or damage caused by the want of good and

substantial brick, stone

w cement chimneyvs; or if with the
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knowledge or consent of the assured ashes or embers are
!i(}\'i“"] ill \\||m|\‘|| \<-\~1-l~ cor 1f stoves or stovepipes are M'( el 1n
|

an unsafe condition or improperly secured

5. Losses Excepted Unless Permission Given.—Unless per

mission in w I‘iTi]l: 18 added to the HH“«'\‘ the company shall not
be liable for loss or damage occurring:

(a) Change ot Title—If the property insured be as
signed or being chattels, is mortgaged as to the part affected ;
but this does not <J'1u>“ to chanege of titl W OSUCCeSS10Nn 0l
by operation of law or by reason of death; o

(b)) Other Insurance While the assured shall ha
other contract of insurance whether valid or not on the pro
perty covered, in whole or in part by this policy, and 1
event the compai hall n l1abli A eate OO
tion « 1 lo 1ma han tl 1 hie ed

all bear to the 1 1 nee co | {1 MO
whether valid or not: o

(¢) Material Change When the hazard is inere d b
any  change material to th I'ls within the contre 0
| of the assured : «

(dy Workmen While mechanies or other workmen are
emploved in building, altering or repairing e e wed pre
mises bevond a period of fifteen davs: o1

(e) Dangerous Substances While illuminatine ea
vapor 1s cenerated on the insured premises, or while there i
1\1"4_ l]\twi or ;|||1n\"(1 on ”‘r I]\NIIIV‘H‘I premises “‘\' \\wl3

: Greek fire, phosporus, explosives, henzine, gasoline, naptha,
or anv other ‘IN‘H"II‘J’H product of ereater inflammabili
than kerosene oil, gun-powder exceeding 25 pounds or kero
sene oil exceeding five gallons: o1

e (f) Factories [f the subject of insurance be a manu
facturing establishment, or its contents, while operated in

whole or in part between the hours of ten p.m. and five
a.m., or while it ceased to be operated beyond a period of
thirty days; or

(q9) Vacanecy.—While a deseribed buildine whether in
tended for occupancy by owner or tenant is vacant or un
occupied beyond a period of thiry days.

6. Form of Contract—After application for insurance it
shall be deemed that any contract sent to the assured is intended
to be in accordance with the terms of the application unless
the company points out in writing the particulars wherein the
[Ni]it'\‘ or other contract differs from the :l|']'|]1‘.‘|liun.

7. Waiver—No one shall have power to waive any provision
or condition of this policy except such as by the terms of this
policy may be the subject of agreement added hereto, nor shall




1

any such provision or condition be waived unless such waiver
shall be in writing ; nor shall any privilege or permission affect
ing the insurance hereunder exist or be claimed by the assured
unless granted herein or by rider added hereto.

8. Cancellation.—The insurance may be terminated at any
time at the written request of the assured in which case the
company shall upon demand and surrender of this policy refund
the excess of paid premium above the customarv short rates
for the expired time. The insurance may also be terminated at
any time before loss hy the company by giving to the assured
seven dayvs written notice of cancellation with an offer to refund
the excess of paid preminum above the pro rata premium for the
expired time, which excess if not tendered shall be refunded
on demand

4] lgency. Anv officer or agent of the company who as

sumes on

alf of the company to complete an application form
or to enter into any written agreement relating to any matter

connected with insurance, shall be deemed prima facie to he the
agent of the company for the purpose

10. Notice Any written notice to the company may be d
livered or sent by registered post to the chielf agenev or head
office of the company in this provinee or to any authorized agent
.

ol the company therein. Any written notice to the assured may

be by letter personally delivered to him, or sent to him by
registered post at his last post office address notified to the
company, or where no address is notified and the address is not

known, addressed to him at the post office of the agency, if any,
from which the application was received

11. Mortgage Interests—I1f this f'“i“‘ he assiened before
loss to a morteagee or other ereditor the assienment shall have
no force unless the company be notified thereof in writing, and
this policy may be cancelled by giving to such mortgagee o
creditor seven dayvs’ written notice of such cancellation. On
payment to any mortgagee or creditor for any loss or damag
hereunder the company shall claim that as to the mortgagor o1
owner no liability existed, it shall to the extent of such pay

nent be subrogated to the rights of the mortg

or creditor,
mt without impairing the rights of the mortgagee or creditor
"

to sue: or it may pay the debt in full and require an assign

to the
interests and obligations of such mortgagee or creditor mav he

ment of the claim or security. Other provisions relating
added hereto by written agreement.

12

12. Requirements after Loss—Any person entitled to make
claim under this iHl] ey shall

(a) Forthwith after loss give written notice to the com
DAY
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(b) Deliver as soon thereafter as practical, as particular
an account of the loss as the nature of the case permits

(¢) Furnish therewith a statutory declaration declaring
—'That the account is just and true—when and how the
loss occurred, and if caused by fire, that the fire was not
caused through any wilful act or neglect, or the procurement,
means or contrivance of the assured ; the amount of all other
insurances ; the interest of the assured and of all others in
the property and all liens and encumbrances thereon :
place where moveable property was deposited
of the fire.

the
at the time

(d) If required, and if practical, produce books of ac
count, warehouse receipts and stock lists and furnish invoices
and other vouchers verified by a statutorv declaration in
support of his claim, and furnish copies of the written por-

tion of all other policies.

13. Who shall make Proof.

Proof of loss must he made by
the assured although the

loss is payable to a third person, but
in case of the absence or inability of the assured to make the
same, proof may be made by his agent, such absence or inability

heing satisfactorily accounted for, or in the like case if the

assured refuses to do so, by a person to whom any part of the
insurance money is payable.

1. Fraud—Any fraud or false statement in anv statutory
declaration in relation to the prool of loss shall void the claim
of the person making the declaration.

15. Salving Goods, Inventory.—It

shall be the duty of the
assured, when and as soon as it is practicable, after anv loss
or damage, to secure the insured property from damage or
from further damage, and to separate as far as reasonably may

be, the damaged from the undamaged property, and to make or
cause to be made an inventory of the destroyed, damaged and

undamaged property, and to notify the company of the s para

tion and inventory.

16, Insurance on Goods Moved-—If anv of the insured
property shall necessarily be removed for preservation from fire
of the insurance under this policy which is in excess of this
company’s share of the loss which has already occurred, and this
company will contribute to the loss

it shall for seven days be covered in its new location by that part

and expenses attending
such act of salvage proportionately to the respective interests
of the company or companies and the assured.

17. Entry, Control, Abandonment.—After anv loss to insured
property the company by an aceredited agent shall have a right
f en'ry and access first immediately

0Ol
and to make an estimate of the loss or damage, and second

to examine and survey
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