Technicat and Bibliographic Notes / Notes techniques et bibliographiques

The Institute has attempted to obtain the best original
copy available for filming Features of this copy which
may be bibliographically unique, which may alter any
of the images in the reproduction, or which may
sigmficantly change the usual method of filming, are
checked below.

Coloured covers/
Couverture de couleur

Covers damaged/
Couverture endommageée

Covers restored and/or laminated/
Couverture restaurée et/ou pellicuiée

Cover title missing/
Le titre de couverture manque

Coloured maps/
Caites géographiques en couleur

Coloured ik (i.e. ather than blue or biack)/
Encre de couleur (i.e. autre que bleue ou noire)

Coloured plates and/or itlustrations/
Planches et/ou illustrations en couleur

\/ Bound with other material/
Relie avec d’autres documents

\/ Tight binding may cause shadows or distortion
along interior margin/

La reliure serrée peut causer de 'ombre ou de la
distorsion le long de 1a marge intérieure

Blank leaves added during restoration may appear
within the text. Whenever possible, these have
been omitted from filming/

tl se peut que certaines pages blanches ajoutées
fors d’une restauration apparaissent dans le texte,
mais, lorsque cela était possible. ces pages n'ont
pas ete filmées.

Additional comments:/
Commentaires supplémentaires:

This item s filmed at the reduction ratio checked beiow/
Ce document est filmé au taux de réduction indiqué ci-dessous.

10X 14X 18X

L’Institut a microfilmé le meilleur exemplaire quil
lui a été possible de se procurer. Les détails de cet

exemplaire Qui sont peut-étre uniques du point de vue

bibliographique, qui peuvent modifier une image

reproduite, ou qui peuvent exiger une modification

dans la méthode normale de filmage sont indiqués
ci-dessous.

Coloured pages/
Pages de couleur

Pages damaged/
Pages endommagées

Pages restored and/or laminated/

Pages restaurées et/ou pelliculées

Pages discoloured, stained or foxed/

Pages décolorées, tachetées ou piquées

Pages detached/

Pages détachées

Showthrough/

Transparence

Qual:ty of print varies/

Qualité inégale de V'impression

L Continuous pagination/

\/ Pagination continue

Includes index{es)/

Comprend un (des) index

Title on header taken from:/
Le titre de I’'en-téte provient:

Title page of issue/
Page de titre de la livraison

Caption of 1ssue/
Titre de départ de 13 livraison

Masthead/
Génénque {périodiques) de la livraison

26X 30x

12X 16X

24X 28X




1855. ]

LAW JOURNAL.

M

b e

—— ——— ——

DIVISION COURTS.

OCFICERS AND SUITORS,.

Crerks.—Tuxation of costs— Witaess fees.—
(Continued from puze 62.) As soon after the Count
as possible, the Clerk should receive from the
successful party an aflidavit of his disbursements
to witnessex, “The aflidavit can be made before
the Clerk of any D. C., and forwarded by mail or
otherwise to the clerk in whose court the judgment
was rendered, and may be by the party or his
agent. A latest the clerk should be put in
possession of it the day before execution is due,
according to the order of the Court, as he has com-
monly general direetions at the time of entering the
suit to proceed and collect the amount claimed,
which dispenses with a speeial direction to sne out
execution, when the time given by the Judge has
expired. Either of the subjoined forms will answer,
the latter where there are a number of wilnesses
will be found more convenient in practice :—

Affidarit of disbursements.
In the &c.
Retween AB., plt;
and  C.D., deft.
AB. of &c., Yeoman, (or E.I. of &e., a%ent for the
above-numted ph.) maketh oath and sainh, That
y , and , did attend under subpena as
wituesses in this canse, on the part of the plamntul, at
the last sittings of this Court, and were cuch, in the
judgment and belief of deponent, necessary and mate-
nal witnesses on his (or the pl’s behall,*—that
the said witnesses did each necessarily travel —
miles in coming to (or returning from)% the place where
the smd Coust was held, and that the suid witnesses
have been paid on behalf of this deponent (or the
plt,) —— shillings each for their attendance in Court
and travelling expenses.

A.B. (or E.F.)
Sworn, &c.,
Clerk, &e.

A more general form.

In the Se.

Between A.B., plt;
and  C.D., deft.

A.B. (or C.D.) of &c., the plt ; (or deit) [or E.V. of &c.,
agent for A.3. (or C.D.) the plt (or de™)] makerh oath
and saith, That the several persons whose names are
mentioned in the first colamn of the schedule
foot of this paper writtew, ware each, ia the judgaent
and belief of deponent, necessary and material wi-
nesses on his {or the said pit’s (or de'i’s)] behalf, and
were supenaed and did atternd at the last spungs o
this Court as winesses, as aforesaid, one day eaci,—
ihat the wid wanesses "espectively teaveiled in gaing
to (or returmng from) the said sittings, as depone 2
bath reason to belicve, and doth veriiy beiieve, the
number of miles respectiveiy mentiored in figures in

at i
a. e

@ \Vhere there is no travel, the peragraph 2 to travel wiil of course be jent
out.

o Travelling expenses per mile are only aliowed for ane way—-gnoing or,

retarning—when different the higher travel may bs taken.

the second column of the suid schedule opposite
to the names of each of the suid witnesses respectively,
and that the several and respective sums of money
mentieaed 1n figures in the tYurd column of the said
schedule opposite to the names of the sand witnesses
respectively, have been pard on behall of deponent
for the plt ((or deft)] as in the said schedule set
forth for attendance in Court and travelling expenses,
as witnesses in thus cause.

A.B. (or E.F.)
Sworn, &e.,
Clerk &ec.

SThedcTe reférred to i the loregong aifidavit.
| 1 o2 3
'Names of witnesses; .-uoisetl;::\l)e.ﬂed:sums paid
i : Syl

John Hearwell, | 20 £0 12 6
Thomas Seewell. 19 ! 76
5Jamos Value. . 5 ’ 5 0
! 1 {
l : i£1 7 0

1t is probable that where a witness comes a long
distance by speedy conveyance, the Judge would
at the trial order a’less sum to be allowed than the
tariff calls for; for example, if a panty travelled 80
miles by “rail,”” and was able to come to and return
from the Court the same day, and the fare wasonly
20s.,the Judge would not, probably, allow more than
25s. or 80=. ; but it seems to us that the Clerk has
no such discretion, therefore, in cases seeming to
require a special order, appidcation should be made
to the Judge.

We have hitherto spoken of witnesses resident
within the County, attending under subpceena from
the D. C.,—but under the proviso in the 48th sec.
of the D. C. Act, a subpena may be obtained from
the Superior Courts to bring a witness from an
part of U. C. When a witness attends under suc
subpeena, his allowance is according to the scale
settled in the Superior Courts, which is as follow :—

Fers to witnesses.
To witaesses residing within three miles of the Count

House, perdiem. . ....oooviie i ienn, 26
To witnessez reatding over three miles from Court

House, per diem,....... e e ...... 50
And for every twenty miles travel,. ..., 6 0

To Professional men.

Attornevs, Barnsters, Phvsicians and Surgeons, 20a. per day,
when callrd upon to give evidence in conseguence of any
profassional service rendered by them, or to give professional
opinidns.

Surrveyoss.

When called upnn 1o give evidence of any professional service
rerdemed by toam, ortozive e lrace wepan o .g upn their
sXili o7 jadzmant, 19s. por diean

I taxing disbursements to such a witness, the
clerk should have tie subpana from the Superior

“ourt under which the witnesses attended laid

before him, together with an atfidavit of the dis-
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bursements according to the above scale; but as
this procecding will generally be taken under pro-
fessional direction, and scrvice and disbursements
be proved in the one affidavit, we need not furnish
any form.

As to allowing the Superior Court fee for the
writ of subpana, we think the better opinion is that
it shonld he allowed in taxation: at aoll evemis 1t
will be better 1o do so, nnless the Judge has ruled
otherwise, as the panty aflected can apply to the
Judge for a revision if he abjects.

As to taxation generally—The 14 sec. of the D.
C. Act requires the clerk to tax the costs in every
cause, subject to the revision of the Judge. The
clerk must therefore have before him, in every case
in which be taxes, a document in the nature of a
bill of costs. A general table for this purpose was
prepared by Judge Gowan, and has been for years
1n use in the County of Simcoe : it is printed on the
back of the Sminmons, and fllled in as occasion
requires. It facilitates the clerk in his duties, and
keeps the proceedings in a compact form, as well
as serving to assist in making up the quarterly
yeturns to Gavernment,—and, forming the necessary
frundation on which a revision may take place.
We subjoin it :—

Fee Fund. Cletk. Bailid,

Mileage ...............
Affidavit, &o...........
Confassion. ............
Subpena ............ .-
Adjournment. ..........
Hearin,
Order or Judgment......

Total Fee Fund—Clerk
and Bailifl
Allowance ta
Witnesses
Costs Taxxn
at

s,

Clerk.

The practice in taxing costs appears to be con-
templated by the Act as an exparte proceeding ; but
should the unsucressful party desire to be present
and apply in good time, it would seem but reason-
able toaflurd him an opportunity to be, so that he
may be heard on any objection he has to urge. It
would be commonly as to the disbursements to
witnesses; and after hearing his objections, the
clerk decides allowing or disallowing the charge in
question as the same may appear to him to be just
or otherwise.

Baitrrs.—We have occupied so much space in
ancther part of this number with matters pertaining
to Bailiffs, that we are unable her: to give them
the usual allowunce of matter. However one hint

we will give, though brief not the less important,

Do not let your accounts for fees run into arrear
with elerks j—settle ap with the ¢lerk and receive
his fees after every court. H; for any good reason,
they are in any case ailowed to stand over, ask the
clerk to maké a pote of it in the service book, shew-
ing that he has yet to account to him for them, It
is presumed that the fees for serviee of process are
paid in the first instance, and the clerk’s daty is to
pay them tothe bailifl when the service is performed
and the return made.  Therefore if fees are allowed
to stund aver for any unreasonable time, and there
is nothing under the elerk’s hand to shew that they
have yet to be accounted for ; it might not unreason~
ably be presumed, should the bailiff afterwards
pursue the clerk for payment, that there was
nothing due.

Suitors.—The first and main consideration for a
party desiring to bring an actionin a D. C. is, Does
the claim or demand, the plaintiff’s cause of action,
come within the jurisdiction given to these ¢ourts?
We will endeavour to bring 1o as narrow a view as
possible the cases which D. C.’s are empowered tor
take cognizance of—limited as to subject matter
and amount—as described in the several clauses of
the D. C.5§ Acts,

It would be beyond the scope of this department
in the L. J. to enter into any critical examination,
of the scope, bearing or limits, of the jurisdiction
clauses ; we content ourselves by noting the subject
of jurisdiction briefly, and in the order in which it
is {ikely to be best understood, and of most practical
value.

With this aim, it scems better to note in the first
place the causes of action over which D. C.s have no
jurisdiction whatever, no matter how trifling the
amount in difference may be.—They are as follows :
Actions for any gambling debt, for spirituous or
malt liquors drunk in a tavern or ale-house,—even
if 2 note of hand be given fo- 2 grog bill, it cannot
be sued on,—actions of ejectment, or actions, in
which title 1o landed property or permanent rights,
are involved—or where right to take toll, or any
custom or franchise shall come in question, or in
which the validity of any devise, or disposition
under a will or settlement, may be disputed,~—
also actions for—libel or slander—criminal con-
versation—seduction—or breach of promise of mar-
riage,~—any such action, as specified, it will be
useless to bring, for even should the defendant
consent to the case being heard, the Judge has 210
power to try it, and a non-suit will be entered
against the plaintiff; and no item that would fall
within the range of these prohibited objects should
be included in any account entered for suit.

Tte first class of cases that D. C.’s have power to
dispose of are limited only as to amount, namely, to
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ten poundy curreney o that £f a canse of qelion s
not onc of those menlioned in the above exceptions, a
plaintiff need not enquire further, tut take it jfor
granted, whether his claim be jor an injury.do:e to his
person or Lo his property, or grov:ing oul of @ money
transaction or dealing of any kindy—thal he has o
right to suc,—for the last P. C. Aetgives the Courts
jurisdiction with the exceptions before mentioned,
over all personal actions where the debt or damages
claimed, is not more than ten pounds.

The D. C.s have also a further jurisdiction,
limited both as to the natwre of the action, and the
amount of the claim. This jurisdiction extends to
all claims and demands whatever (vot mentioned in
the exceptions) of debt, account, or breach of con-
tract, or moncy dewand, whether payable in money
or otherwise, where the amount or balance claimed
does not exceed the sum of twenty-five pounds ; or
in any contract for the payment of a sum cextain, in
labour, or any kind of goods or commodities, or in
any manner otherwise than in money, i. ¢., upen
any contract for the delivery of goods, &ec., or doing
of work, &c., for value received, or for, or upon a
past or exceuted consideration, after the day is past
en which the goods, &c., ought to have been deli-
vered, or the labour, &c., performed, an action
may be brought for the amount in money claimed.
And although a plaintifi may not divide any cause
of action inio two or three suits, for the purpose of
bringing the same within the jurisdiction of the
cowrt, yet if he have a cause of action above twenty-
five pounds, on which 2 suit might be brought
under the Act, if the same was not above that
amount, and he claim only the balance or sum of
£25, he may bring an action for that amount, but
in such case, he must enter, in his account, or par-
ticulars of demand, an abandonment of so much of
his claim as is over the sum of £25; but it is pro-
vided that no unsettled account to a greater amount
than £50, shall be sued on, in any D. C. The
above comprehend the ordinary jurisdictios. -.f the
courts, and are to be found in the 23 & 26 sees. of
the D. C. Act, and scc. 1 of the D. C. E. Act.

ON THE DUTIES OF CORONERS.

(CoNTINGZD FROX PAGE 63.)

§.~—/TNE POWER AND DUTY OF CORONERS IN RELATION
TO INQUESTS.

Judicigl duties generally.—~The Coroner being a
Judicial (as well as Ministerial) officer, cannot
appoint a deputy® to hold the inquest for him:
this, however, does not prevent his having the assist-
ance of a clerk to takedown the evidence in writing

(8) Bex v. Facrand, 3B, & A. 269.
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according to his dictation. By the stat. of 1 & 2
P. & M., c. 13, he may enquire of accessories
before the fact, but not of accessaries after the fact.®
Acting judicially, as taking an inquest, where there
are several coroners, the act of one is suflicient:
and after proceedings had by any one of them, an
inquest by another would be void.

Az to Deodunds.—Deodands (from the Latin Deo
dandum) are forfeitures which the superstition of
ancient times inroduced and called by the name
of Deodands—from the application of them to pious
usest—and defined to be “when any movable
thing inanimate, or beast animate, doth move to or
causr the untimely death of any reasonable creature,
by mischanee, without the will or fault of himself,
or of any person.”®) Where a thing not in motion
“is the occasion of a man’s death, that part only
which is the immediate cause is forfeited ; as if a
man be climbing up the wheel of a cart, and is
killed by falling from it, the wheel alone is a deo-
dand; but wherever the thing is in motion, not
only that part which immediately gives the wound
(as the wheel which runs over his body), but all
things which move with it and help to make the
wound more dangerous (as the cart and loading
which increase the pressure of the wheel) are fors
feited. It matters not whether the owner were
concerned in the killing or not; and therefore in
cases of homiciae the instrument of death and the
value are presented and found,—as that the stroke
was given by a certain penknife (or razor) value
sixpence.”®  Nothing, however, can be forfeited
as a deodand, nor seized as such, till it be found
by the coroner’s inquest to have caused the death.s)
But these forfeitures, being founded rather in the
superstition of an age of ignorance than in the prin-
ciples of sound reason and policy, have not of late
years been favorably received either by juries or
courts—ithe former taking upon themselves to miti-
gate them “ by finding only some trifling thing, or
part of an entire thing to have been the occasion of
the death,” and the latter (although the finding by
the jury hardly warrantable) refusing to interfere.”

II.  PRroCEEDINGS IN RELATION TO INQURSTS.

SUMMONING JURY.

How Summoncd—~—The Coroner’s first step on
being notified than his services are required, is tp
issue his Warrant, directed to the constables of the
township in which the body lies dead, to summon
a jury to appear before him at the time and place
by him specified. The number of jurors summoned
is usually 24, (though twelve only must be swormn)
and the form used as follows :~—

i A *9 M P2 2).3 [nst.
53’%- w.k’l{"c.'o‘o?" ! 56)1 Black. 301,
(7R . 120. ' {g)t Hawk, ¢, 26
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Warrant. -

County of - , { To the Constables of the Township of
0 Wit? e, in the County of w——e—,

By virtue of my office, these are in Her Majesty’s
name to require and command you, immediately
upon sight hereof, to summon aud warn_twenty-
four good and lawful men of your Township to be
and appear before me. A.B., gentleman, ore of
the Coroners of the County aforesaid, at the house
of N.N., in the Township aforesaid, on the
day of instant, at the hour of —— of the
clock in the forencon, then and there to enquire
of, do, and execute all such things as on ller
Majesty’s behaif shall be la\vfull{ given them in
charge touchm%) the death of M.l., and for so
deing this shall be your sutlicient authornty.  And
be you then there 1o certity what you shall have
done in the premises, and further to do and exe-
cute what in behalt of our said Lady the Queen
shall be then and there enjoined you.

Given under my hand and seal this day of y

7Y 728 .

AOB'
Coroner.

With the Warrant, it were advisable to hand to
the constable selected for the particular duty the
requisite number of blank summonses for service
upon the jurors: we subjoin the form given in
¢ 'The Canadian Constables’ Assistant.”®

[L.S.]

Summons.

Coun;y of e——, ) By virtue of a Warrant under the hand
o wit: and seal of A.B., Esquire, one of Her

Majesty’s Coroners for this County, you are hereby

summoned personally to be and appear before him

az a Juryman on the day of —— instant, at
o’clock in the forenoun of the same day, at
the house of N.N., in the Township of y
in the said County, then and there 10 enquire on
Her Majesty’s behalf, touching the death of H.H. ;
and further to do and execute such other matters
and things as shall be then and there given you
in charge, and not to depart without leave.—
Thereof fail not at your peril.

Dated the day of , AD. 18 .
T e, of the — y
Township of ——, Constable of the Township of
Yeoman,

If Jurors do not atlend —After being duly sum-
moned, if a Juror dues not attend the inquest, he
may—after being openly called three times—be
fined such a sum, not exceeding 20s., as the
Coroner may ¢ee fit to impose. And the 3rd sce.
of 13 & 14 Vic. c. 56, provides that the Coroner
4 ghall make out and sign a certificate, containing
the name, residence, trade or calling, of such
person so making default, together with the amount
of the fine imposed, and the cause of such fine, and
shall trausmit such certificate 1o the Clerk of the
Peace in which such defaulter shall reside, on or
before the first day of the Quarter Sessions of the
Peace then next ensuing :* and that the panty fined

LAW JOURNAL. .
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mt:g' not be put to unnceessary trouble or expense,
and to give him an opportunity of paying the same
the Act further provides that the Coroner ¢ shall
cause a copy of such certificate to be served on the
person so fined, by leaving it at his residence,
within a reasonable time after such inquest.”” It is
discretionary with the Coroner to impose the fine
for non-attendance, but—unless to make an exam-
ple and thereby possibly prevent delay and incon-
venience at future inquesis—he would hardly exer-
cise the power where a sufficient number had
assembled.

Opening the Court.—On the day, and at the time
and place named in the Warrant, the Coroner,
Constabie and Jurors, must all attend. The Con-
stable first makes return of the Warrant, when, after
being satisfied that a sufficient number of Jurors
are assembled, the Coroner causes the Court to be
duly opened. This is done by the Constable making
proclamation in the following form :—

Oyex—Oyez—Qyez, .
good men of the County of ———, who have
been summoned to appear here this day, to inquire
for and on behalf of our Sovereign Lady the Queen,
when, how, where, and by what means H.H.
came to his death, answer to your names as you
shall be called, upon the pain and peril that shall
fall thereon.

The Coroner then calls over the Roll returned by
the Constable, und marks off such Jurors as make
answer. There is no limit to the number of Jurors,
so that all who are summoned and attend ave
usually sworn in, and it is the better course, as,
where an adjournment is necessary, all the Jurors
might not—from sickness or other unavoidable
cause—be able to meet again; but the inquest
must be found by twelve at Jeast.x) Before adminis-
tering the oath to the Jurors, the Coroner requests
them to choose their Foreman : this being done, the
Coroner administers the following oath :—

FOREMAN’S OATH.

“You shall diligently enquire and true presentment
make of all such matters and things as shall be here
given you in charge on behalf of our Sovereign Lad
the Queen, touching the death of H.H. now lying dead,
of whose body you shall have the view: you shall
present no man for hatred, malice, ar ill will, nor
spare any through fear, favour or aflection ; but a true
Eerdl’t’:t give according to the evidence: So help you

oD,

Before this oath is administered, however, the
Coroner should specially direct the attention of the
other Jurors, saying:—* Gentlemen, hearken to
your Foreman’s oath: for the oath he is to take on
his part, you, and each of you, are severally to
observe and keep on your part.” After the Fore-
man is swom, the Coroner proceeds to swear in
the rest of the Jurors—usually four at a time. :

You

(L) Page 65

(k) 2 Sale. p. 9.
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Junors? Oati.

¢ Such oath as W.W., the Foreman of this Inquest, hath
for his part taken, you and each ol you are eeverally well
and t’r’uly 1o observe and keep on your parts: So heip you
Gon.

]

For the «“Law Journal.”

SOME REMARKS ON MEDICAL TESTIMONY, &u., AT
CURONERS’ INQUESTS.

In compliance wih a suggestion in the Law
Journal, 1 send you the following notes, in the hape
that they will be enlarged on by some onc more
capable of treating the subject, which 1 consider
important from having frequently witnessed great
loss of time occurring at inquests, as well as failure
in procuring evidence, arising from want of system
in the Coroner, or want of knowledge of the points
to which his questions should be dirccted. The
evidence may be divided into intrinsic and ex-
trinsic,—the former furnished by some alteration
which existed in the state of one or more of the
important organs of the bodly, which rendered im-
possible the maintenance of life, of which testimony
and explanation are to be sought from the medical
witnesses,—the latter relating to habits of the de-
ceased, or to violence applied accidentally or de-
signedly, (which would produce these alterations).

The order in which these two forms of evidence
are to be elicited will depend on the particular case,
but as a general rule it is better to defer the exam-
ination of a medical witness until evidence has
been collected which may be rendered more clear
by his testimony, or which may suggest questions
on some points which in all probability would
escape notice were he first examined and suffered
to depart, as is frequently the case. I may here
mention that it is exiremely imaportant that Coroners
should have considerable information on Medical
Jurisprudence. 1 have frequently heard medical
witnesses confine their evidence to concise or vague
answers to the questions asked, and seen an un-
satisfactory inquisition the result, when a slight
knowledge in the Coroner of the testimony which
might have been expected, and its real value, would
have elicited full, clear, and explicit statements.
It will be well to remember that medical men gen-
erally recollect, on inquests, that any statements
they may then make may have to be sustained
befgre a Superior Court, and may therefore shape
their evidence to avoid committing themselves or
betraying ignorance. Were our Coroners well in-
formed on the subject, medical men must neces-
sarily keep in advance of them, and we should have
no more of such testimony as now too frequently
injures the professional character of the witness,
and obstructs justice.

LAW JOURNAL.

83,

The first witness to be called, on an ingaest,
should be the one present at the death of the
deceased, or the person first finding the body. In
the former case, the witness will probably repeat
pre=mortent  statements, or describe  symptoms
which may strengthen the opinion of the “medical
witness founded on a post-morfem examination of
the body, and testify as to the length of the last
ilness, the attention to or negleet of the means of
proionging life on the part of relations or friends,
and the state of things around the patient, which
may throw some light on the eause of death.  In the
latter case enquires may be directed to the appear-
anc of the body, as whether wounded, cmaciated,
frozen, &c. ; its position, the state of the ground, or
vbjects around, as aflording evidence of a struggle,
or an accident. Coroners should, 1 1hink, as opportu-
nity offers, state publicly the impropriety of removing
badies fdtind dead, or of changing the position in
which they were first scen, until they are examined
by competent persons; and as well urge caution in
removing objects, or obliterating by want of care
traces which may be around bodies so found. For
example, a body is found with a contused wound,
which is sufficient to have produced death, but
which might have been received from accident, or
from design. The instrament which inflicted the
wound may be close by and might be thoughtlessly
removed, and the crowd which usually collects on
such occasions may thus destroy or confuse the
traces of a murderer,

In the selection of a medical man to make a
post-mortem examination of a body and give evi-
dence on an inquest, Coroners should be influenced
solely by the desire to further the object of their
office, and private fecling should give place to
public duty. The practitioner chosen should be
the best qualified the neighbourhood affords; he
should in all cases be formally served with a sum-
mons, as unfortunately from the small amount of
remuneration allowed by the Legislature for his
services, it may be his interest to keep away frem
an inquest to attend to his private practice. In
cases when malpractice of the medical attendant, or
others, may be suspected as the cause of death, it
will be advisable to select a competent medical
man as witness who resides at some distance from
the locality, and has no interest in the parties
whether for or against them. Coroners should
remember that the medical man may generally be
expected to be the most intelligent witness at an
inquest, and should get as much cvidence as
possible from him.

The medical man’s duty, on being called to see
a body, is to observe carefully all appearances
around the corpse, to search for, or cause to be
searched for, or at all events to prevent the removal
+ of such objects, which may be expected to be found




86

LAW JOURNAL.

[May,

O — o o —

somewhere near, as his professionnl knowledge
and common sense may lead him to think might
have enused death, He wili look for and examine
blood-spots on the perzon of the decvased, or near
him, it wounds have been inflicted, as well as
examine the wounds themeehves. "Fhey will de-
termine together, generdly, between  accident,
suicide, or mnrder. When o strogede has taken
place, drops of blood may be found in positions
which would prove that they flowed from the slayer
and not from the slain, and o knowledae of the
existenee of a fresh wound or st suspected party
may be the means of detesting the (-n,prh. Should
there be any cause 1o suspect the presence of a
sccond person at the death, traces of course must
be looked for, both ax footanarks and broken
branches, twigs, &c., which may mark his pass
age und the direction taken.  When I speak of the
medical man’s duty, § mean his duty as a member
of socicty and a professional man, and not that any
legal obligation (which extends to the Coroner
alone) binds him on most of these points; but
should he have seen the body fir<t, and should the
Coroner be delayed in coming until the scent has
become confused, and evidence is diflicult to be
obtained, the latter may expeet that the medical
man will have directed hisattention to these points,
and may seck information from him accordingly.
The Coroner should obtain medical evidence as far
as possible freed from technical terms. In cases
which are likely to go before a Superior Count,
medical evidence should be taken 7 ralenso. Ques-
tions relating to the appearances presented on the
post-morlem cxamination should be asked in order,
as, for instance : Describe the appearance and state
of the surface of the body.—Did you find any frac-
tures? What was the state of the brain, lungs,
heart, liver, spleen, stomach, bowels, kidneys,
generative organs, &c.’—Unless the case clearly
does not require it, the Coroner should insist on a
post-mortem examination of the separate viscera,
as a little additional trouble taken at the inquest
may save a vast amount of annoyance afterwards.
In cases of suspected poisoning, the Coroner should
witness the sealing up of the vessels containing the
stomach, its contents, substances supposed to be
poison, or other objects which the medical witness
may think necessary to remove for future or more

rfect examination, or which he (the Coroncr)
may desire to forward to a chemist for analysis.
Inquiries may be made concerning the influence
which the habits or business of the deceased may
have exercised on his death, and inquisitions may
be of use in exposing the injury inflicted by intem-
perance, or the loss of life arising from the mode in
which certain trades are conducted. Coroners
should remember that their office affects society
farther than in its relation to justice, most sanitary
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reforms owing their origin to cvidence afforded by
inquests.

U.C.REPORTS.

GENERAL
ReciNa EX REL. Joun TELFER v, JouN AnvraN,
s« «  Jonx Bamrn v. Janes Arneas, Toe Erpea.
@ W, MeRay v James Avrax, The Youncss,

(Reperted by C, Rubinson, Ksq,, Barmisurat-Law,)

Apphication for Guo wwarranta. not in time of not progerly snade—Omission of mes
how gaper and sugnatire 2o stalenient—Qualification for tosenship councllor,

LAW.

The enartinent that a writ of snnons to act aside nn election must be applied
for witlun six weehe, enn<that 1t suust be applicd for as the praetice directs )
and herefore, where there wos o weilten tuotion paper. and the statement
l\\:m not signed us reqiired by the ralus of court, the upplicition was held oo
ate,

The aignature to the statement was held not to be dispensed with by the affis
davs¥ of the relator endorsed, that his believed the grounds of objection sialsd
wathin to be well finuuled,

Where maore than two per<ons were toted on the collector?s roll abave £100 an
fire elinlders. (and therefore quahfied for township councitiors) but it appeared
that they were not trechaldecs, but holdets of location tickeis from the crown,
aud furthier that there were not i fiact gwo peeama qualified o ho eleeted.
Held. "Fhat the collector’s rall was not conclusive as to the qumhficstion; but
nx 4t wWas shiesn thit there were not 1o personc in the township qnnlfﬁed.
the relator was prectudest from olyecting 1o the guutification of thoas clected.

[Cssamsees, 12th Narch, 1852.)

A writof suminons was issued in each of these cases against
the defeudants respectively, in the nature of a guo trarranto
for u-urping the oflice of township councillor for the township
of Hollund in the county of Grey.

The statement in the last case set out that the defendant
usurped the office by virtue of an election held on the 3rd of
January, 1853; that the relator had an interest, as voter; and
stated these objections—

1st. That no qualification was required (meaning that none
was held to be necessary) twenty persons being at the time
of the election assessed for real property, in their own right,
upon the collector’s roll, at not less than £100 each.

udly, That no qualificatien, or oath of qualification, was
required by the returning officer from any of the candidates.

3rdly. Ti:at the copy of the collector’s roll was not verified
by the aflidavit or aflirmation of the returning officer.

4thly. That the assesment roll for Holland was made out
and verified by the assessor, and delivered to the township
clerk; and that alter the collector’s roll had been made out
by the clerk, and after the township cletk had delivered the
collector’s roll to the collector, the letter F—signifying « free«
hold””—placed opposite the names of nineteen freeholders in
the said township, was struck out, and H, for ¢ householder,?
put in its place by some person unknown, without the consent
or kuowledge of the township clerk.

Sthly. That the copy of the collector’s ro}l had been in like
manner altered, without the authority or knowledge of the
township clerk, after it had been delivered by the clerk to
the collector, by inserting in such copy the name of David
Cronk. .

6thly. That the collector’s rell contained, besides freehold
property, the personal property of the rate-payers in Holland.

‘7thly. That the township clerk of Holland (Cardwell) bei
ex officioreturning officer for the township, and having stat
that he was determined to require an oath of qualification
from the candidates, was summarily dismissad by zgtfm%g

{ » and i
of the council, and snather (Wunwuggt) ;gpom’g 3 ngﬂ 36

place; and that the members of the council
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Wainwright were James Allan the elder, then town reeve,

James Allan the younger, John Allan, and John Fleming:

and that the membera thereof appointed town reeve and

counciliors for the current year were Andrev: Walker, James

.:,llm, sentior, Jumes Allan, junior, Joln Allan, and Junes
oung.

On the return of the summons the defendamt’s connsel, Mr.
Dempsey, objected—

1. That the the statement of objections was not stened either
by the relatar, or by any une as "lus attorsey, or by any one
~i. &., the originnl statement.

2. That it was not in the form prescribed by the rules—
charging that the defendant usurps the oftice ¢ by virtuo of
an election,” &c., instead of “ unders pretence of an election.”?

8. That it did not statc whether the relutor cluimed the
soat, or what relief he desired.

4. That the notice attached to the writ was not addressed
to any one, and was insuflicient,

5. That no copy of an aflidavit verifying the statement was
on the copy served,

6. That no motion paper was filed on applying for the
summons.

7. That the summons did not issue within the time limited
by law,

As to the preliminary exceptions:—There was no written
motion paper attach x1 to the statement, as the 2nd rule of
M. T. 1850 requires (Draper’s Rulex, 135) ; and the statement
was not dated, and had no signature of any person to it ; but
there was endorsed on the back of it un affidavit by William
McKay, describing himself as ¢ the relator in the within rela-
tion narued,” in which he awore that “ he believes the grounds
of the said within statement to be well founded in fact.”
This was dated in the jurat as of the 31st of January, 1853.

The required recognizance was ahe}t'n, executed, as ap-
peared, on the 81st of January, with affidavit of justification of
same date, but no affidavit of execution or due taking.

The summons issued on the 19th of February, 1853,

The facts were the same in the three cases in regard to the
forms of papers, dates, &e., as well as the grounds of
objection,

On the summons returned there was written a notice, not
addressed to any one, stating that the writ of summons had
been issued st the instance of the relator and on his relation,
and that a statement, whereof a copy is annexed, was filed in
the court, with affidavits supporting the objections, &e.—such
a notice as the rules require.

In the case of James Allan the younger an affidavit of his
was produced, to the effect that he had no knowledge at the
timse of tLe election that Cronk’s name had been improperly
snserted in the collector’s roll—that he was in no manuer privy
to it; that Cardwell, the clerk, was dismissed from his oflice
some time previous to the election, aud that he had not acted
in kis office since his discharge,

Also an affidavit of James Allan, senior, that he was town
reeve for Welland in 1852 ; that many of the persons desig-
aated as freeholders on the collector’s roll had not patents,
deads, or leases, but only location tickets and rights of pur-
chase from the government ; that he believed there were only
saven or eight persons who had deeds, and were hable to be

for real property to the amount of £100; that he
himself had not obtained a patent for his land, but was never-
theless put down on the roll as a freeholder by Cardwell, the
late township clerk.

It was saworn glso by the assessor for 1852 that he had
doubts whether he should return those as freeholders who
tald him that they had ouly tickets of purchase from the gov-
eramant, and had not their patents; and that he asked the

—— e - Y

clerk, Cardwells and was told by him that they were frees
holders, and to put them down ax such,

On the copy of collector®s roll John Allan was nxepsced for
real property L1580 and was manked H: the two fames Allans
were both assesced tor real propesty under £100, and both
marked .

Rominson, €. Jo—First, A« to the want of a written motion-
paper imesed to e statement, as the rle requices, and of
the sienuture 10 the statement. The 'e (-lc.-‘ull\‘ and eapli-
citly sequires both,  Then comes the statutes which provides
that the summons < shall be applied for within siv weeks
(13 & 11 Vie. ch. 61, sehednle AL 23))

That, 1 thivk, shouhl be taken to mean applied for as the
ractice settled under authority of the statute directs—i, e.
e wriltlen motion, suppmted Iy a statement of objections,
k) . . . -

stgned by the yelutor and his altorney.  An irregularity in
the written motion, or in the statement, would be a different
thing.

No doubt, if on the last day of the six weeks a party were
to stand up in judwe’s chambers, and say that he applied for
a_sunumons, but hid no statement to produce, because his
client was at o distance, and had not sent him one; in one
gense he would have epplied tor the summmons—that is, he
would have ashed for it—bmt | think he should not be re-
conized as having applied within the meaning of the law,

So I think here, the relator, having not vet filed a written
motion or put in a written statement, is oo late—that is, he
has not effectualty applied within the time.  1think I should
not hold the signature to the statement dispensed with by the
affidavit on the buck of it.

As to the merits.—By statute 14 & 15 Vie. ch. 109, schedule
A 4, the veturning officer is to procure o correct copy of the
collector’s roll for the preceding year, £0 fur as it containe
the names of all wmale frecholders and householders rated in
1t in respect of rateable real property in the ward, with the
amount of assessed vilue,  This 1s to be verified by the affi-
davit or aflinnation of the collector, or person huving the legal
custody of the original roll for the time being, and also
that of the returning oflicer, 1o be appended to or indorsed
upon the copy.  Aud no person shall be qualitied to be elected
a township councitlor who shall not be a frecholder or house-
holder of such township or ward, seized or possessed of real
property, held in his own right or that of his wife, as proprie-
tor or tenant thereof, which shall be rated in the collector’s
rolly in the case of a freeholder, to the amount of £100, or
upwards, and in the case of a houscholder to £200, or up-
wards,

The rest of the clause shews the meaning to be, that a per-
son must either have his qualification as freeholder, house-
holder, owner, or tenant,

Asregards person< {o be elected, the provision in this clause
is wholly negutive-—t. e. no one can be elected who s not on
the roll us frecholder or houscholder. It does not make the
fuct of being on the roll as a freeholder, &c., to a certain
amount a couclusive qualification, without regard to the truth
of the case as to his actual position. (Sce also, 12 Vic. ch.
81, secs. 122, 129.)

So I think, that though more thun two persons were rated
on the copy of the collactor’s roll above £100, as frecholders,
—i. e. if we disrerard the alteration made by the collector,
in the assessor’s roll, or rather in the copv of it delivered to
him, by substituting H. for F. 5 and if we should still read the
copy of the roll, as1f those above £100 marked now H. stood
stin ou the roll marked freehalders—yet the question still
remains, were they i fact freeholders. They are 1.0t rated
at a sum suflicient to qualify them as householders. Then
can a person elected councillor for any township in Upper
Canada sit, if his only title really be that he lives on land
rated at over £100, which he has coutracted to buy from the
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Crown, and respecting which it is not shewn how ho stands
in regard to his contruet, whether he has fulfilled all or any
of its conditions? I think uot; ho is not ewner of the land
or tenant.

By 13 & 14 Vie. ch. 67, scc. 1, the land of the<e persons,
held as it is, would be lisble to be rated, but that proves
nothin§ to the point of this question, beeause the accupants

u

of all lands have ‘o pay taves; but certainly beinge anocen-
pantof lund, . . freeholder or teaant, would not qualify a
caudidate.

‘T'he porsons rated i this roll are not tenants—
they have no lumﬁonl, and pay no rent ; they are not free-
holders, not owners, in which sense, us the clause itself
explains, the tenn frecholder is used.

So, I thiuk that the relator’s case would fiuil upon the merits,
if he had applied properly and in time. There were not, 1
think, two persons of more in the township qualified to be
elected, and so no qualification was requiced for those who
were elected ; and consequently T think the judgment must
be for the defendants, \Vil?l the costs of the procecding. (14
& 15 Vie., ch. 109, sec. 17.)

RreGINA EX. REL. ALLEMAING V. ZOFGER.
(Reporsed by . Robinson. Ew., Earristereat-Iar.)
Klection of totenship councillors— Pluce of haliling electon—12 Vie,, chap. 81,
sections 5. 9.

A municipal council by by<law, under12Vic . chap, 81, see. 5. appointeda place
for holding the clection of twnship councillors,  *The towustip connal hav-
ug by resslution appointed unather place, an clection held there wus sct aside,
as the cliange could be wade only by by<law,

{CravBERY.]

In this case the relator’s objection to the election of the
defendant was that the election was not held at a place
legally appointed.

The defendant was elected township councillor for ward
number 1, in the township of Wellesley, in the county of
Waterloo, on the 3rd of January, 1853, The election was
held at Smithville in the said township.

By the statute 12 Vie., chap. 81, sec. 5, it is enacted ¢that
every such municipal council, whenever by such by-law
they shall divide any such township into rural wards, as afore~
said shall in the same by-law appoint a convenient place in
each of such wards for holding the election of township coun~
cillors for such ward.”?

And by the 3th section it is enacted, ¢ that it shall and may
be lawfui for the municipality of each township, from time to
time, by any by-law or by-laws to be passed for that purpose,
to appoint a fit and convenient place in each of the several
wards into which such township shall be divided, for holding
the election of township counciHors, every which appointment
shall supersede that made by such district, county or muni-
cipal council, as well as any appointment previously made
by such municipality.”

It appeared that in the by-law whereby the township of
Wellesley was divided into wards, a place called Kirntcher’s
school-house in the third concession was appointed as the
place for holiling the eclections, and that accordingly they
were there holden in January, 1851 and 1852: but tnat witn-
out any by-law to supersede the place so appointed, a resolu-
tion was prepared in the township council ¢ that Joseph Lees
Lee be appointed returning officer for the next election, and
be directed to hold the said election for such Ward at Sinitlis-
burg within the said ward;” aud that, in accordance with
instructions, the township clerk tilled up a warrant, sealed
with the corporate seal of the township. addressed to Jeseph
Lees, appointing him_returning officer for the towuship «f
Wellesley, ward number 1, for the year 1853 —meeting to be
held first Monday in the year, at Smithsbuig, as before.

t- The election appointed to have been held wus heid accord-

ingly at Smuthsburg, a place three miles from the schoo!-

house, and the defendant was returned without opposition.

Svrutvan, J.—The relator was not shewn to have interfered
with the election, or \o have acted in any way 1o disable or
disqualify himn trom making the present objection. I have no
dithiculty in adjudging that the place originally appointed for
holding elections could not be superseded by any resolution
or other mode short of the solemnity of a by-law. "1 therefore
hold the olyection well founded, and :.djudge that the clection
of the defendant by set asides and & new election ordered,
with costs to be paid by the defendant, he having defended
his seat, contrary, as [ conceive, to the express words of the
statute.

Rroiva X REL. RiTsON v, PERRY KT AL,
(Reperied by C, Robinsom, Fsq., Barrister-at-Lavw.)

Roturning offirer—1Ie duty 1o Aave copy of collector’s roll at dection— Want ov
tnaccurncy of such copy. koo far an objection—Authority of J. P. for United
Counties, how far by separati

The 16 Vie, ch, 181, sec. 10, enacte, that tshall be the duty of the reemng
oflicer of each township or wan) to ptocure a true copy of the collectorts rﬂﬂ
for llu'l)mr preceding the clection, which capy shull be verified hy the affie

Gavit of such colleetor, and aleo by that of the returning officer, 1o be taken
betore any justice of the peace for the county, &e,

Itappeared that in thic case the roll naed by the retnming officer was a true
vopy of and taken from the ussessar’s roll,” amd not froni that of the collector,
bt it wae sawvom that the collector?’s roll teelf was a truc copy of the nssessor’s
toll= Bleldd, suflicient, .

el nlso. bt ya clection eould nnt be sct aside becanse the retuning officer
hud ne copy. or an meorreet copy of the roll. unless it be shewn that the
abscnee of maccuriey of such roll has preyudiced the election ; or that some
candulate or voter refused on that gronnd tn proceed. and relied upon the
olyection, It moy, I\crlmps. also he necessary 1o shew that the candidates
returned were not all eligible ; or that they had not in fuct & majority of legat
votes

Neither is it any aljection that the copy of tall was not verified, as the statute
requires. at feast unless the objection he taken before or duning the election,
of some vannnce be shewn betwecen the copy used and the original,

‘The affulavit of the retunnng officer verifymg the roll was swom, on the 2ud of
January, betire A.. who helil & commission as justice of the peace for the
united countic 8 of York, Ontano and Peel.  Ontario had heen separatad (rom
Yotk and Peel by proclamation issued at Quehec on the 31st nf December,
bt it was not shewn that any one in Onario knew of this proclamaon unnd
after the election,

Held, that A, had authority to take the aflidavit,

Querre. whether A., notwithstanding the scparation. would not atill continne
J. I, for the three counties, and suthorised 1o act for any one while he was
in ity or at least for that in which he was resident.

CnaMszrs, 15tk April, 1854,

The defendants were returned as duly elected, at the last
election of councillors for the township of anitby. The
rﬁlatqr was a freeholder, who was eutitled to vote at the said
election.

The objections stated were, 1st, That the returning officer
did not procure a correct copy of the collector’s roll for the
township for the year next before the election (1853), so far
as such roll contained the names of all the male freeholders
and householders rated upon such roll, in respect of the rate-
able real property lying in the township, with the amount of
the assessed value of the real property for which they were
respectively rated ia such roll, or otherwise.

2ndiy. That the roll, or copy of roll, used by the returning
officer, was not verified by the oath of affirmation of the col-
lector of the said townshiq, or other person having the legal
custody of the original roll; nor of the returning ofiicer, taken
before auy justice of the peace of the county of Ontario, the
county within which the said to\vnsh?) was and is situated,
or any other officor legally empowered to administer an oath
or afhirmation.

The summons was obtained upoa an affidavit of ore Georgo
D. McDonald, who swore that, at the close of tha poll, on
the 3rd of January last, these defendands were declared duly
eiected ; that the defendant was present at the eleciion on
both days of polling, 2nd and 3rd of January, and saw the
roil, or copy of a roil, used by the returning officer: that he
examined it during the election and since, to sscertain who
were duly qualified to vote: that the only copy of a roll used
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at the election was a copy of the assessment roll for Whitby
for 1853, so far as the same contained the names of all the
male freeholders and householders rated upon such assessment
roll, in respect of rateable real property lying in said township,
and not of the collector’s roll : that on the said copy of the
assessor’s roll was endorsed an affidavit (of which a copy was
annexed by deponent) made by John Gordon, the returning
officer, who was the lownship clerk of Whitby, that, to the
best of his knowledge, the same was a correct list of the male
freeholders and householders, with the amount of the assessed

value of the real property for which they are respectively.

rated on the original assessmentroll of the township of Whitby | assessor’s roll as corrected upon revision, and that the return-

for 1853.

This affidavit was sworn on the 2nd of January, 1854,
before W. Allison, who signed as a justice of the peace for
the courity of Ontario, or an officer having authority to admin-
ister ar oath or affirmation for that purpose.

This copy of the assessor’s roll, the only copy of a roll used
at the election, was verified only by that affidavit.

On the part of the defendants, an affidavit of Gordon only
was filed, who swore that, as town clerk, he had the legal
custody of the assessmnt moll for 1853, as corrected by the
eourt of revision, from which the collector’s roll was prepared :
that this collector’s roll was a true copy of the said original
roll, as corrected : that the roll which was prepared for the
returning officer was a true copy of said original roll, and
corresponded in every particular required by law with col-
lector’s roll: that at the time of the election the roll which
had been prepared from the said original ro!l for the collector
was in the collector’s hands, and had not been returned to

him, the town clerk, and therefore the copy of the roll fur-!
nished to the returning officer could not be compared with the’
collector’s roll ; but that both were and are true and correct.

copies of the same original roll, as required by law for the

purposes of the election : that having the custody, as clerk, of’

the said original roll, he did, just before holding the election,
make the affidavit of verification written on the roM, famished
for the purpose of the election: that W. Allison had been a
justice of the peace for the united counties of York, Ontario
=nd Peel, previousto and during the year 1853 ; that at the
time the affidavit was taken by him the county of Ontario had
been made a separate county, and that W. Allison was still
empowered to administer the oath, unless such separation of
the county deprived him of the authority to act as a justice for
the county ef Ontario, under his commission for the united
eounties: that Ontario was proclaimed a separate county on
or before the 2ud of January last (1854), on which day the
affidavit was taken, and that he, Gordon, was not then aware
that the county of Ontario had been made a separate county :
and that no objection to the returning officer’s roll, the affi-
davit of the returning officer, or other objection to the mode
of conducting the election, was made by any person at any
time during the election or at the close.

The statutes and clauzes bearing upon the question are 16
Vic. ch. 181, secs. 10, 27; 16 Vic. ch. 182, secs. 25, 39, 46 ;
12 Vic. ch. 78, secs. 18, 37.

RosinsoN, C. J.—The relator is not entitled, I think, to
succeed upon either of his objections.

The first is, that the returning officer d'd not procure a
correct copy of the collector’s roll for the year proceding the
election, It is true that the returning officer had not at the
election a copy of the collector’s roll, which had been actually
transcribed from the collector’s roll ; and it was a plain. omis~
sion of the returning offieer’s duty that he did not procure a
copy to be taken. gI‘hal the collector’s roll is not yet returned
by the collector is no excuse ; that might very well be the
case consistently with the fact, but there is no reason to sup-
pose that there would have been any difficulty in obtaining
#ccess to the roll in the collector’s hands, either for the pur-

14

pose of transcribing it, or in order to compare it with the copy
which had been taken from the assessor’s roll. It would not
have signified from what paper the copy was taken, if after it
was written out it had been compared, as it ought to have been,
with the collector’s roll.

Still it is here sworn, and not contradicted or attempted to
be disproved, that the copy of the roll which the returning
officer had was in fact a true and correct cop?' of the collector’s
roll. The deponent does not confine himself to swearing that
it was a copy of the assessor’s roll, or a copy of a copy, but
that the collector’s roll is itself a true and correct copy of .the

ing officer’s copy was a true and correct copy of the same
assessor’s 1oll as corrected. Of course, if both are true copies
of the same roll, they must be true copies of each other.

It does therefore appear that the returning officer had that
copy of a roll which the law requires.

But at any rate, T do not consider that an eleetion is liable
to be held void upon an objection of this kind, where all pre-
cecded without difficulty or question at the time. Tt is a di-
rection of the lezislatare, that for facilitating the election, and
giving imformation to all concerned as to those who are the
qualified voters, there should be present atthe election a true
copy of the collector’s roll: but if the candi tates and voters
are content to proceed without looking at it, or withsut enquir-
ing whether there is sach a roll present or not, then I am
clear that the election cannot be held void because it has been
afterwards discovered and brought to light that there was no
copy of a roll in the possession o the returning officer, or that
the copy which he had was incorrect.

It must be at least shewn that the absence of such a roll, or
the incorrectress of it, has prejudiced the election, or that
some candidate or voter on that ground refused to proceed,
and relied upon the objection, not taking his chance of the
result of the poll without objection, and silently reserving to
himself a right to accept afterwards.

And I desire to guard myself against being understood to
express an opinion that an e’ection should at any rate be held
void on an objection of this nature, when it is not even
attempted to be shewn that the candidates returned were not
themselves all in fact eligible, or that they had not in facta
majority of legal votes,

I do not think, either, that the election can be held void on
the second objection, that the copy was not authenticated by
such affidavit or affidavits as the law requires. I consider
that provision to be merely directory, and at any rate that it
is not competent to any party to object to the election on that
ground after all is over, and when no such exception was
taken before or during the election, and when no variance is
hewn between the copy used and the collector’s roll. =~

If 1 thought otherwise, it would be immaterial to consider
the effect of the alleged want of authority in Mr. Allison to
administer the oath, for it would be fatal that there was no
affidayit of the collector, since, according to what is now
shewn, the roll was at the time of the election in his legal
custody.

But if there existed no ground for that objection, and if 1
was of the opinion that, whether the want of a copy of the roll
duly antheuticated was objected to during the election or not,
the validity of the election must inevitably depend upon the
question whether there was in fact a proper copy of the col~
lector’s roll, authenticated precise]?' as the statute directs,
then I could not have held that the election here must fail op
the sole ground of Mr. Allison’s assumed want of authority tq
administer the oath.

I do not consider that he derived any continued authority to
act under the statate 12 Vic. ch. 78, seo. 37, for that is a pro-
vision to meet the case of justices appointed for districts before
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the jurisdiction was linited by counties ; whereas Mr. Allison,
as I understand the case, held a commission as justice tor the
three united connties, issued, as I assume, after the passing
of the 12 Vic. ch. 78.

But, taking this to be 0, he was justice for the three coun-
ties; and 1 an not satisfied at present that, if there be no other
enactment applyiug to the case, he would not contine till
removed or superseded to be a justice of the peace for the
three, and authorised to act for either while he was within its
limits ; or at least to be a justice for that county within whose
limits he 15 vesident (but see 12 Vic. ch. 78, sec. 18).  And
even admitting that upon the issuing of the proclamation
making OQutario a separate county his powerto act as amgis-
trate would cease as to all the counties, yet that eflect would
not follow till he had, or at least till he could be expected to
have notice of the proclumation ; and it scems to be clear
h re that no one could have notice on the 2ud of January, in
Whitby, of the preclamation in question, which issued, it is
said, in Quebee, on the 31st of December. Wea are not te
take into_consideration mn such cases the feats that may be
performed by the electric telegraph, because we have no
r:ason to assume thut that method of communication would be
resorted to. It is not pretended here thut any one in Whitby
did in fact know of the proclamation il after the election.

That under these circumstances the act done by Mr. Allison
as a justice wonld be valid, and that perjury might be assigned
upon an affidavit so taken by him, 1s, I think, clear on the
following authorities—Sir Randolph Crew r. Vernon (Cro.
Car. 97), Barch ». May{‘m\\'dcr (1 Vem. 400), Thompson’s
case (3 p. Wms. 195), 2 Eq. Ca. Abr. 419, Moore 333, 1 Hale
P. C. 4499, 2 Hale, P. C. 24, Com. Dig. ¢ Justices of Peace,”
A 8, 1 Chalmers® Opinions on Colonial Matters, 413.

It was intimated upon the arzument that it would be accept-
able Loth to the relator and the defendants that a new election
should be ordered, but thatdues not relieve mefrom the neces-
sity of determining whether on either of the exceptions taken
toe election was illegal, and, as I think it was nol. Ican only
give my judament in favor of the defendants, aud Ido not see
why the relator should not pay costs.

t——

MUNICIPAL CASES.
(Dizested from U. C. Reports.)
From 12 Victaria, chap. 81, inclusive,
(Continued from page 70.)

ELECTIONS.

XX1. Election of township reeve—Validity thereof—Manda-
mus. 12 Vic. c. 81, 13 & 14 Vic. c. 64, s. 15, & sch. A.,
Nos. 7, 22.

At an election of township councillors, the person who acted
as retuming officer for one of the five wards was not the person
appointed, but onc of the same name.  Afterwards, when the
five councillors clect assembled to choose a Reeve, the coun-
cillor from this ward was objected toas not being duly elected.
The other four councillors thew, without taking the oath of
office, proceeded to clect the reeve.

Held, That the fifth councillor should have been allowed
to vote with the others, for it was not for them to detennine
the validity of his election.

Held also, That the oath of office should have been taken by
the councillors before procecding 1o elect the reeve, such elec-
tion being within the meaning of the municipal council act,
“on entry upon their dutics.”” A mandamus applied for by
the reeve thus clected was therefore refused.

In. re. Hawk and Ballard. 3 U. C. C. P. Rep. 21L.

XXII Qualificationof voters—Illegality of by-latwtodeclaye.

A township council has no authority to declare the qualifi-
cation of voters: a by-law enacted by them for such a par-
pose must be quashed with costs.

In. re. Bell and the municipality of the township of Man-
vers. 3 U.C. C. . Rep. 241,

XXII. Election—Qualification of voters—Residence—Es-
toppel—I6 Vic. c. 181, 5. 10.

A. had his dwelling-house at Bowmanville, where his wife
and family resided, but he had asaw-mill and store, and was
stmaster in the township of Cartwright, which occasioned
iim frequently to visit that place, and while there he vsed 10
board with cne of his men in a house owned by himself.
After voling at Bowmanrille e wenl down to Cartwright
and voted there, also, at the election of township councillor,
tehich was being held at the same time. It appeared that
the relator, one of the candidates for Cartwright, objected to
AJs vote there, but said it should be accepted if he would
swear that ke was a resident, and that A. took such oath and
his vote was thereupon recorded.

Held, (reversing the decision of the Judge of the County
court) That A.%s vote should have been rejected, for he was
aresident of Bowmanville and.entitled to vote there only, and
his conduct in voting there first shewed that he regarded that
as his home. That_a peremptory mandamus should go for
holding a new election, and that the judgment should be re-
versed with costs, including those of the coust below, as well
as of the appeal.

Ield, also, That the reiator’s conduct could not estop him
from afterwards objecting to the vote.

Regina ex. rel. Taylor v. Ciesar. 11 U. C. B. R. Rep. 461.

XXIV. Disqualification—Contract with Corporation—12
Vie. ch. 81, scc. 132,—16 Vic. ch. 181, sec. 25. (a)

The defendant was ele~ted Alderman for a ward in the city
of Hamiiton. Jtappeared that befure the election he had ten-
dered for somé painting and glazing required for the city
hospital: that his tender wus accepted, and that he had com~
pleted a pertion of the work, for which he had not been paid.
A written contract had been drawn up by the city solicitar,
but not signed by defendant; and he swore that {)efore the
election he informed the Mayor that ke did not intend to go
on with the work.

Held, (reversing the judgment in Chambers) that the de-
fendant was disqualified, as a contractor with the corporation :
that it was immaterial whether the contract would be bindi
on t!;lg corpuration or not, and that his disclaimer could have
no effect.

Regiua ex. vel. Moore v. Miller. 11 U. C. B. R. Rep. 465,

(a) The question of disqualificuiion fur cotporate office by rcason of the eane
dulate bewig cugaged i auy contract, of cvenaj i1t any jacoey d
company has been of late frequently tetore the Gourts; and the law spparenlly
18 raductine of snme bardslup, and of plated resulis in the exclusion
feom office of many persons Who, fram their pesstion aaed alulires, have cvery
other qualification fur the office.  The eases of Rezina v. Cummniags, Ellisen v,
Fealayson. Ellison x. Swith, in the Court of Commnn Pleas, in which judgments
were given in Hitary Tenn. 18 Vie,, and Reg. ex. rcl. Kantow v. Cownter, (U,
C. Law Jowrnnl. €3) <ce 10 be of this natuze. In the Bili 10 amend the Muni-
cipal Corpuration Acts. inteaduced by the Hon. J. Hallyant Cameron, and now
heture the Legislature (which ctcinplates as entire repeal and pastial re-en-
acunent with al lns of the Corpuration Acts) thicre is in this particular some
amcitinent.  Forthe aflice of AMerman or Councilior. itis propceed that no

shall e disqualificd, b of his Uriug & prog or sharebold
taany lucorpmnates Company, Which shall bave any conteact or agiecment with
any County, Township, &c.  And the ward *“contract® is de a8 ot 10
exiend 1o any lease, sale, or purchase of any Laide, &c., of 10 any contracs
fur such leasc, xale, or purchisse, of for the kit of money, o 10 any agrecaent
for the luan of maney auly, Lutany A of Councillor having say interest
in such matter, shall not vote at auy meeting of the Municipal Conoration wpon

any questna atiung upoh such matter.
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XXV. Qualification for Alderman, under 16 Vic., ch. 181,
section 18, (a)

The defendant having been elected an Alderman of a ward
in Toronto, relied for his qualification upon three leasehold
properties. ‘The first was a house for which he had been
rated iu the collector’s roll for the preceding year at £35 annual
value, but in which he had ceased to have any interest since
the June before the election.

Held, Roeixson, C. J., not available, for the qualification
must be held at the time of election.

The second was a house which he had taken afler giving
up the first, and for which he was assessed as oceupunt at £45
annual value.

Held, A good qualification to that amount: and that it was
1o abjection that the defendant had nut held this property for
a year when elected, for the statute refers to the eatent of the
i::tledrest, and not to the time for which it must have been

eld.

Quare, Whether there must beayear of the term yet to run
at the time of election ?

The third property consisted of rooms in the second story
of a house, with a separate entrance from the strect, rented
by the defendant and one ‘T. as partners, and occupied by
them as a printing establishment, and for which they were
rated as occupants at £65 aunual value. It was sworn that
'g{an agreement between the defendant and T., made in
November before the election, the whole assessment was
allowed to be charged to the defendant’s account, and that he
bad assumed and was ready to pay it.

Held, That if the defendaut could be trented as soparately
rated at all, it could only be for half the annual value—and
as this, added to the first property, would not make up the
£80 required by the statute, he was disqualified.

It was therefore necessary to determine whether the Jast
mentioned property was of such a nature as to afford a quati-
fication within the termns of the act.

The next candidate could not be declared duly elected, as
the notice given to the electors of defendant’s want of quali-
fication was not sufficiently explicit.

Regina ex. rel. Dexter v. Gowan. 1 Prac. Rep. 104,

XXVI. Election—Candidates nominated, but no votes offered
—Misconduct of returning officer.

At an election for township councillors, afier the nomination
of several candidates, the returning officer adjourned the pro-
ceeding to anothier room in order to receive votes.  No votes
were tendered for any one, (all partics holding back for some
unexplained reason) and he therefore closed the election at
about three o’clock, and declared the defendants elected by
¢acclamation.”

Held, Draper J., that the election was void, and that the
Swtute 13 & 14 Vic., ch. 64, sched. 23, leaving no discretion
in the Court, the costs must follow the decision, and the relator
have costs adjudged to him against the defendants and the
returning officer of his proceeding against cach.

Regina ex. rel. Smith r. Brouse et. al. 1 Prac. Rep. 180.
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We are informed that a meeting of the D. C.
Bailiffs of the United Counties of Lincoln and
Welland was held last month on the subject of
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their present remuneration, and that a petition to

the Legislature was agreed to, signed and trans-
mitted to Quebee for presentation, and we believe
a similar course has been adopted in other counties.
The petition is very properly confined to the state-
ments that since the tarifi of Fees payable to them
was fixed, many duties have been imposed for
which no remuneration has been provided,—that in
other cases Bailitls are required to perform services
for fees that do not compensate for the time spent,—
and that owing to the increased expense of living,
their present allowance falls short of a proper remu-
neration for work done.

The amended Tariff proposed is as follows :—
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Summons . il
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For every mile necessarily travelled
from the Clerk’s Office, to serve
Summons or Subpena, or other
paper; or for the purpose of levy-
ing on Execution or Attachment,
6d.—and all Road and Bridge Tolls
paid by the Bailifls, in making
such service.

For everyJury Trial.......... e

For earrymy Delinquent to Prison,
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including Aflidavit of Ag;praigal,.

Every Bond, including Afhdavit of]
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As in the case of Clerks, we feel called upon to
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review impartially this proposed increase.—The
fourth item is uncertain ; the affidavit is commonly
drawn by the Clerk, and if the fee of 1s. is for
attending to swear, merely, it is too much. We
would alter it thus—*¢ Attending to swear to each
affidavit of service of summons or other paper re-
quiring service, 3d.” The eleventh item is vague,
but to the charge we do not object. We think it
should be thus: “Every notice of sale (not exceed-
ing three)under attachment or execution, 1s. each.”
As to the twelfth item, 5 per cent., we are obliged
to say, it is in our opinion too much, considering
the nature of the Court, but we would not think 3}
per cent. too large : such per centage not to apply
to any overplus. The allowance for attendance in
Court seems reasonable: indeed, the whole trouble
of preparing the Court room, lighting fires, &ec.,
falls on the Bailiff.

The fourteenth item is objectionable—the oath to
witness is administered by the Clerk ;—and instead
of it, we would insert—*Calling on each cause,
3d.” In respect to the last item, an allowance for
returns should be made, as in the case of clerks, to
which we referred in the last number ; but in either
position, we think a fee of 15s. would compensate
the officer. This last item and the attendance in
court to be paid by the Clerk to the Bailiff out of
the fee fund, and it should be so provided for in the
tariff,

_The claims advanced by Bailifls are strong: we
give an extract from a letter sent for publication by

M. Charles Cockburn, one of the bailiffs for Lincoln
and Welland ; it will speak for itself :—

¢ There are very good reasons why Division Court Bailiffs’
fees shou'd be raised to something nearer a remunerating
point than they are at present; and in the first place I would
call attention to the fact that, since the present tariff was
adopted, the various articles of consumption have raised to a
price really enormnous when compared with the piices at that
time. For instance, in this part of the country in 1850-51,
&ec., we paid but from 10s. to 12s. 6d. per cwt. for flour—now
we have to pay from 27s. 6d. to 30s. for 100 lbs. ; meats of
various kinds from 2d. to 4d., now from 5d. to 10d. per Ib. ;
butter from 6d. to 74d., now from 1s. to 1s. 3d. per Ib. ; pota-
toes from 1s. to 2s. per bus., now from 2s. 6d. to 5s. ; hay 40s.
per ton, now 100s. § oats from 1s. to 1s. 3d., now from 2s. 6d.
to 3s.; and a'most every article required for food, either for
man or beast, has aised in proportion. To meet this change,
mechanies’ and day-labourers’ wages have raised, and the
salaries of various public officers iave also advanced ; and
surely bailiffs of Division Cowits,. whose duties are both labo-
rious and responstble, should have the same consideration in
their behalf, to enable them to meet the increased demands
upon them for the support of themselves and families, and
the expense of keeping their horses, &c. In the next place,
the fees allowed never were sufficient to properly remunerate
them. For instance, if a summons of the highest denomina-~
‘tion has to be served, say 20 miles from the Clerk’s office,
the whole fee allowed is 7s. 8d, which is all that is made for
the services of the’ bailiff and horse ; deduct for feeding his
horse and his own dinner the old price, 1s. 104d, and what is
left for him? &s, 94d.! Butif he should fail in effecting a
service, he gets nothing at all, not even the money he has

=

actually paid out of bis own pocket for expenses, and this as
many times as he may have 1o make the journey for the same
purpose ; and in the case of an execution, if no goods is found,
the Bailit must spend his time, use his horse, pay his ex-
penses, and get nothing in return,—as often as the plaintiff
sees fit to require him to do #o: in the Superior Couits a lee
is allowed on all Fi. Fa. returns, but not o to Bailiffs of the
Division Courts. At the sitting of Court 1he Bailiff is required
to be present, to act as a peace-officer, attend to the swearing
of witnesses, act as crier, and o such other things as may be
required of him, without any compensation whatever, while
in all other Courts a reasonable allowance is made for these
services, respectively.”’

Mr. Cockburn notes also certain service required
of Bailiffs in returning and swearing to service of
summons,—and the “lengthy and laborious returns”
required of Bailiffs for which nothing is allowed,
having been added to their duties since the present
tarift was framed; and states that the proposed
tariff would, in the aggregate, be far below what
is allowed to constables (from whom no security is
required) for similar duties.

For ourselves, we can only add that any one who
has read the D. €. Act must see how necessary it
is that persons selected to fill the office of Bailiff
should be men of intelligence. They are expected
to be fully acquainted with the onerous duties they
have to perform ; and when we consider the variety
of those duties, and the various tricks and shifts of
dishonest parties to elude the law, the responsibility
under which the officer lies for any departare, how-
ever unintentional, from the strict line of his duty,
it must be apparent that to have these duties under-
taken and well performed, provision should be
made for fairly remunerating Bailiffs. We have no
hesitation in saying that they are not properly paid
under the present tariff. Large security is required
from them ; they are tied down by the most stringent
enactments ; they are subject to penalties for the
slightest omission of duty ; and, from the nature of
the office, there must ever be a certain amount of
labour to be done, which is entirely unproductive.
The fair way is to look at the tariff asa whole, and
we think that with the alterations we suggest, the
fees under it will not exceed a just remuneration.

W have just received a printed copy (or rather
a part copy, for several pages are deficient) of a
Bill to re-organize the jurisdiction of the several
Courts of Common Law and Equity in Upper
Canada, and to extend their jurisdiction. We
cannot of course speak of the measure it embraces
as a whole, the copy being incomplete : our remarks
at present, therefore, will be brief and necessarily
confined to what is before us,—ex pede Herculum.

The very preamble is incorrect in its statement:
flrst in this, that it alleges that the jurisdiction of
the D. C.’s has been extended to the full limit of
the former jurisdiction of County Courts, whereas
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such is not the cese, ax 1 conpurison of the Act=!Division Comrt svstem wus jutroduced by Mr.
will clearly prove; scconddy fe i falleges fise Draper (no ateae koeyer), and w beder could not
suits hruughl in ahe Camty Cotrt amy Be poose- be gi(»\-ispd’ it has been g:;m(hmﬁy in;ng(-d and
cuted inn ihe Supevior Coudts af ihe same oradess hagraved, ontit o1 fengit it has been brought into
expense 10 suito- i i brosght i the Conaty <opgething like a perheet slinpe 5 and aow, when it
Court. |t i~ passiug srmuge et any professivan] is in sood working owdes and giving geseral satis-
gentleman condd (cniede o itradiee i awieeie o ftion, the Graaer of this Bif comies i o derange
sucl av eracons ~itement. §Cindeed sl e aw everything,—io destoy ihe efficieney of the D, Cls
business of Upper Canada was confived 10 die ax speedy and cheap fribmnals, and ta gorge them
County of Yorl, shere wight Be a rofore for the with a cestain clies of business for ihe benefit of
assertion: but @i i sprewd over the canary from e few,
Sandwich 0 Lugcuster,—Niagant 10 Sancovt,— gy ju canse of ihe Bill erects the D, Cx into
and for business in the Supetior Cowrty, adouble cunnty Conris + iie 20d gives them jurisdiction as
sct of la\v.ag'x?ﬂs is necesaury, ih'u. Caunntey Aot gy pariners, Ai pre-epe the Judges ave kept
ney and hi~ Toronto Agent : on thie graend aloue g pngy ocespied to prevent business in the D,
it s manifest i sie expeoseof condncling actiors g pting into arrear s they conld not, with this
in the Supecior Courts st be geater. Where pggqiianat” juisdiction, prevent it Now they can
are motions ior uew Trial, motions in asrest of. pop ety aet throngh the business of a D, C. jo one
Judgment, and ther Tenn mations in the Supevior g, ¢ =il the complicated «huss of cases that would
Courts made? Necessarily at Toromto, whesever: gy ypdey the provision of the 2ud and 3rd clauses,
the venue may be, And in respeet t the pesiod of 1 41g take zeveral days 10 bold a Court, and the
time within which acreditor may grocure judgaent| o yjior pursuing for his 153, ov 20, should wait
and enforce his demand, (in other counties tham the ! {2 inm. It would cost them in time more than
Couaty of York), the County Counts ofler the {ypo amount of their demand: : it would in effect be
advantuge of four sjitings in ihe yoar, whereas, ’fj o denial of justice in all cusex or smafl demunds,
forced into the Superior Courts, ihe g.)lau?uﬂ haxirpp o change would be rainous to ). C's, and would
but the beafit of 1wo ussize court= Guring ihe year; 4. gerificing the vights of the many Jitigants to
in either of which to briag his claiw, when con- bring in Replevin, Ejccimens and  Pavnershi
tested, before a jury. True it is dat ender ihef il or 10 gratify the morbid fancy that may loog
sent state of e faw in cesiain casey, suits may | on”Gaple change as substantiul improvement.
brought down to the County Coust sittings, o L. X
under u writ of Trial, but ihix Bill proposing to] Aputt from objcctions 1o the principle of he Bill,
abolish the present County Conis, by itx operuiion the strecture of it is singulasly imperfect. Upon
‘Vould mn(‘cr su(‘!‘ ® pm:(\‘ldiﬂg inllmsgu)l(v. Do {'\‘('l'y '(T!uu-‘.‘(\, 1!“} ‘n'lOSl‘ SCRous qu('t"llons on Con-
pot time and covvepicace enter o the clement | struction would avise : indeed we are led o think
of expense, and can i be said thai suils nay aat|thatthe famercannot have madehimsclf acquainted
with less lose of fime 2ad more convenicace to] With the system he proposes to improve,—as we
suitors be wholly dispo-ed of in the locatity where {1hink to subvert,—a system that has taken years
the parties reside than partly there sad_parily in and thousands of pounds to build up, and 1o which
Toronto, Aguain, the Judgex of the Superior Courts the greatest talent in the country has been directed.

are not now able at all times 10 get through their}  The Bill contemplates outlay not now necessary :
assize business, but are obliged 1o make remanetsiand also provides for an increased payment to
of many cases,—every lawyer knows the grewtideputy Cletks of the Crown : but we see 1o provi-
expense attending this, and yet additional work, it} sjon respecting the rights and claims of Clerks of
would appeas, is proposed to them. The present|he Peace and Sheriffs.  But it is really useless to
County Courts, to which the people are accustomed, | pursne the Bill in the shape in which it appears,
and which have given general satisfuction, are now { anly four out of ninc pages being printed ; should
posed 1o be done away with as courts of original it be proceeded with, and we can procure the rest
Jurisdiction, and for what ? not to meet the wish of of the Bill, we wilt hereafter review it at length.
the peo I;le’fb“‘ the ”_“"?;ﬁ‘m of }’f;: 12“"‘""5;23’ It ix most singular that aineasure involving such
g , for we lm\!c h 2 no Wish ;-;:il’b’:i it | important and wide-spread interests, #o less than
e cannotconceive whomthe change we el shat af cvery Dicision Court suttor in Upper Canada,
except the resident lawyers of Toronfo. ? |should be intraduced at so late a period tn the Session,
The greatest English lawyers batted for years|and ther sent before the country only half printed.
in favor of a decentralization in the administration] An able writer has suid that when the fiction of
of the law, and with many conflicting interests | law,—that Justice could only reside and be visited
Sminﬂy succceded.  All legislation in the present|at Westminster,—became established, the local
ay tends the samc way. From the time theicourts were overthrown, and partics wore no longer
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able to get their controversies decided conveniently
in their own locality.—So far as we can judge this
Bill paves the way for, if it is not intended to intro-
duce, the wedge in favor of centralization,—a prin-
ciple long since abandoned in Upper Canada in
respect to small claims. It is in fact an attempt to
upset the legislation of past years, which had
resulted in a system well established, in good
working order, and a boon to the public, for the
purpose of returning to the exploded plan.

We are indebted to many gentlemen for Reports
of cases arising in the County and Division Courts.
We take, however, the liberty of suggesting that
it would be beneficial that they should condense as
much as possible, and nothing inserted not actually
relevant or material to the point decided.—We
prefer, also, such cases as may be decided on
points of practice, rather than on General Law, in
the several courts.

We learn that the Governor-General in Council
has directed copies of the Analytical Index to the
D. C. Acts, Rules and Forms prepared by Judge
Gowan, to be furnished for the use of every D. C.
officer in Upper Canada. A similar step was
taken under a former government, and with decided
advantage, in respect to the Statutes relating to
Justices of the Peace, which were printed in
pamphlet form with a suitable Index, and sent to
Magistrates and Coroners, &c. Officers engaged
in the administration of Law should have all the
aids to acquire information which the Government
can give.

Our readers will find in this number abbrevia-
tions of which we before spoke:—D.C. for “Division
Court,” D.C. Act for ¢ The Upper Canada Division
Courts Act of 1850,” D.C.E. Act for * The Upper
Canada Division Courts Extension Act for 1853,”
Co. for “County,” Q.B. for “Quecen’s Benceh,” C.P.
for “ Common Pleas,” Ph. for « Plaintiff,” Dft for
¢ Defendant,” J.P. for “Justice of the Peace.”

But as they are used by us to economise space,
officers must bear in mind that they are not allow-
able in forms required for use ; and that every word
must be written in full.

‘We have inserted the communication of T. C. D.
with much pleasure: the subject is of much im-
portance, and ably written and condensed.

Until the next Term in England, there will be a
dearth of Common Law notes for our monthly

Repertory ; they will be resumed with the com-
mencement of Term.

The serial article on the Duties of Magistrates,
by a «J, P.,” is unavoidably crowded out of this
number,

TO connespondene s,

J.==We azree with yon m thinhing that 118 not abiulintely necessaryihatthe
Clerk shonld be peecaially present o reeeive a dedivery of cumbrous goc
serzel wuber atachment, $e o when the goods lic at an inconvenient
distunce. authorise e agent to net for sty > “Phe compass of a vessel, tiller
of s ot &ey, iy very conveniently be ueed as symbals of delivery, a part
for the whole, Qur remaths on page 22 of this Jouriad were gencruly, and on
e suppoation of' e case where the Clerk could attend conveniently.

A Vintace CLenk.—1t i< rule Which is uaually ucted an by periodicals not
o H0l1ee 3181) IO OS CIBNCULGs, Whicl tule, for obsjous reasons, wa
has e adopted,  Wenre thesefore obliged. acting on this principle, 10 declhine
nutice of your letterin tlus instance.

8. C. P.—We ure ublized by your letter and its suggestions. and the spirit in
whicl your reanrhs have been Watten 3 but you shouled bear i wind the diffi-
culties wnder which w work ke the present 13 opginated, and that it i3 more
sy, huving established a foundation, thereun to tmise u superatsuciore, than w
crect a goudly edifice nt once. OQur beat efforts ure directed 1o ensure the
general wulity anduccuracy of the work 2 wese it confined to lienefit any ons
cluss, we apprehiend it wetld be prophetic ofat Y ¢X g

- |
DIVISION COURTS. '
(Reports in relation to)

U. C. SUPERIOR COURTS.

Kesxern Finravson v. Ferroxn Howann,

Statement of venwe—~Division Court—Interpleader—Proceadinys "j""""i“":'
summms’-f-la & 11 Vic, ¢k 53, 5¢¢. 39 & S, 102, as amended by 16 Vies ch. 177,
sec. 7.

A had clahmed centnin sicers scized under an attachment from the Division
Courtagaindtone ¥, The lalulwho seized oltmined a sunnions 1o deter-
wine such clain, which was hranl on the 20th of June. 1553; and on the Sib
of July, 1933, an order was sade by the yudge of the Division Court deciding
agaial AJs clainge A, then brought ire<pads against the huilifl

Held. st the regutanty of the proceedingd on the imerpleader summons conld
not be enquired inta. and that all procccduigs in this action since the 1ssuing
of such sustaions sust be stayed,

{Ciiaxnxns.}

‘I'respass for seizing the plaintiff’s zoods. The defendant
obtained 2 summons fo set aside the interlocutory judgment,
or notice of assessment and all subsequent roceet’ings, and
to quash this action, as contrary to 13 & 14 Vic. ch. 53, secs.
70 and 102, aud 16 Vic., ch. 177, sec. 73 and that the plaintiff
should pay all costs subsequent to the sizning interlocutory
or notice of asscssment, on grounds disclosed in affidavits and
papers filed :—or to set aside interlocutory juduyment and subs<
sequent proceedings, with costs, because the venue was
<« United Conntics of Essex and Lambton,? instead of one of
the said counties, naming it 5 or for want of incipitur of roll 3
or why the notice of assessment should not he set aside as
served 100 late.

The facts of the casc are stated in the judgment.

Drarer, J.—There is nothing in the objection about the
venue, and the papers shew a sufficient signing of interlocu-
tory judgment on the 18th of October, 1853. " There is an
affidavit rendering it unnecessary to take notice of the latter
part of the application, unless, indeed, to discharge it with
cos:f, for according to that affidavit it never should have been
made; and the summons was obtained after the Sandwich
assizes were over, and when the notice could not be acted
upon.

The first part of the application, therefore, alone remains.
It consists substantially of two parts—Firstly : To set aside
interlocutory judgment, or notice of assessment, and all sub-
sequent proceedings. Secondly, to quash the action.
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It seems by the c?py of interlocutory judgment put i, that
the declaration was filed on the 28th of May, 1853,

The plaintiff was owner of a yoke of steers in January last.
The defendant was bailiff of the sixth Division Court, and as
such, under an attachment from the court, directing him to
seize the goods, &e., of John Finlayson (dated the 2Ist of
Jannary, 1853), seized these steers, which were appraised on
the same day at £9. The date of sale is not shewn; but 1t
appears that thare is a charge for kec&)ing the steers for siv-
teen days, so that they were probably sold not much Iater
than the 8th of February. One John McDonald was plaintiff
in the division court suit azainst John Finlayson, and he re-
covered judzment on the 2th of June, 1853, for £8 and costs.
On the 4th of June, 1853, the plaintiff filed particulars of a
claim in the sixth division court, for these steers.—These

rticulars of claim are entitled in this chuse, instead of 1that
in the division court, and are signed by his attorney.  When
the claim itself was made is not shewn, but a copy of the
summons served on the now plaintiff is put in, which shews
that it was made before the 28th of March, 1853, which is
the date of the summons. A notice bearing the same date is
served on John McDonald, and in both the 24th of Sune, 1853,
is appninted to hear and adjudicate on the clann.  On the 8th
of July, 1853, an otder is made by the judze of the division
court, amending the pasticulars of elmm filed, by entitling
them-in this cause in the division court ; determining that the
oxen seized were not the property of John Finlayson ; order-
ing the claimant to recover the proceeds of the “sale (which
therefore must have been on the attachment, not the ¢xecu-
tion, as Mr. Davis’s affidavit states less the expenses for
keeping; forbidding proceedings against the clerk or bailiff;
and directing each party to bear his own costs of the inter-

Jeader. Itis admitted that the plaintiff appeared to tius
interpleader by attorney ; and this action had at that time
eeded as far as declaration being filed. But it is sworn
y the plaintiff’s attorney that thongh the case was fully heard
on the retumn of the interpleader summons (which was on the
24th of June, 1853), no judament was then given, nor was
any subsequent day appointea for giving judgment, according
10 13 & 14 Vic. ch. §3, sec. 393 and it is therefore objected
that there has not been a lezal or binding decision of the
matter, and so that the plaintiﬁz may proceed in his action ;
while the defendant contends, that under section 102 of that
act, as amended by 16 Vie, ch. 177, sec. 7, he is entitled to
succeed in setting aside all proceedings had since the judge’s
order on the interpleader summnons ; and to quash the pro-
ceedings in the action.

There is this curious feature in the case. The 16 Vic. ch.
177, is to take eflect on the 1st of July, 1853. The judgment
on the interpleader summons is dated on the 8th of July, and
is clearly founded on the 13th & 14dth Vic. ch. 53, scc. 102
1 do not however think that so far as this case is concerned it
makes any difference. The ficst enactment, though varied
by the second, is not repealed, and so proceedings commenced
under the one may be carried on and completed under the
other. It is material to consider that both statutes provide for
the issue of the interpleader summons on the application_of
the officer charged with execution of the process under which
the goods claimed were seized, and therefore that probablly
the only claim originally made was made by the buihil
seizin‘i—the now delendant—who may apply either before or
after the action brought against him for such interpleader.
The summons addressed to the plaintiff requires him to put in
particulars of his claim, which are before me, and then the
ﬁliadge of the division court has to adjudicate. On the face of

adjudication there is nothing but what he had authority to
do, and I do not feel at liberty to euquire, on this application,
into the regularity or mode of the proceedings themselves
which end in this adjudication. 1f the plaintift is advised that
the adjudication is void, or even voidable, on the grounds
ested, he can raise the question hereafter in term, by
toving to quash my order for staying proceedings.

But it does not appear to me that I should treat it as void,
or even as voidable on the grounds suguzested. Certainly there
may be great hardship, as was suggested, in a man having
his property scized to satisfy an exveuntion against a stranger,
and sold as }mri%lmble. without his having any remedy agzainst
the party who seizes and sells, oxeept for the price which the
propeuty bronght at sueh sale, and be left for the recovery of
dumazes to sue the plantiff who issued the writ, who may be
living in another part of the provinee, or even out of it, and
who may be worth nothing ; wwd the hardship is greater when
such seizure and sale i« on attachment, when possibly the
plaintifl suing it ont may fail in maintaining his suit; and
when the propenty is not to be restored, even thoneh the de-
fendant against whom the suit is brousht should promptiy
come in and defend—for the only section 1 see providing for
a restoration is section 77 of 13 & U Vie. ch. 53, which
authorises 1t euly on a bond, with good and suiicient sureties,
with condition that the debtor (quarre, defeadant) shall, in the
event of the elaim being proved, and judament being recovered
thereon, pay the same, or the value of the property seized, or
produce such property whenever required to satisfy the judg-
went.  This provision certainly would be of no help to the
present {)Iuiulm; whose auly mode of getting relief wounld
apparently be by at once replevying the woods out of the
baitifts hands, « remedy which perhaps woitld not be stayed
11)27 an order under sec. 102 of this act, orsec. 7 of 16 Viec. ch.

77

As to the defendant in the division court suit, whose pro-
perty is seized under an attachment, that writ seems to oper~
ate very much like an exccution before iudgiment. If a
plaintift makes the aflidavit necessary for getting out the
attachment, the defendaut can orly get his goods back b
giving a bond, as already referred to 3 and then the plaintiff,
althongh he may not have a reasonable or probable cause for
sung aut the attachment, may et either the zoods which are
seized hele, or sold if perishable, or a sufficient bond securing
hig debt, before ko ¢ven issues a summons to his alleged
debtor to appear ; and though the defendant should appear,
the plaintitl has the security, and is subject 1o no penalty by
the statute except the loss of costs, though of course an action
would lie asmiust him for maliciously suing vut the attach-
ment without reasanable or probable canse.  The remedy is
at least equally advantageous with thatin the Superior Courts,
who have power to issue wrils to arrest to person, and in
which, when attachinents ure sued out, the defendant may
relieve his goods, as he may his person, by putting in special
bail. However this is only a consideration for the legislature,
and inapplicable to the present case.

The summons in this case certainly does not in terms ask
the relief the statute authorises to be given to the bailiff or the
cletk. It asks to quash, instead of fo stay, proceedings in
the action. I think, however, that I may make the order in
the form authorised by the statute, particnlarly as no objection
was urged on this patticular peint. It will of course be apen
10 the piaintiff to make this a ground of objection to the order,
if he so desires.

{The question in this action as to the validity of the County
Judge’s order appears to hiave been raised before the now
Rules came into force. The 53rd Rule provides that an
Interpleader claim may by consent be tried, although certain
requisites as lo service, giving particulars, &c., are not com-
plied with. The regularity of the proceeding which ended
in the adjudication—~order made by the County Judge, was
not enquired into by Mr. Justice Draper, as the adjudi-
cation upon the face of it appeared to have been made with
authority. There is abundant anthority to shew that this ié
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the position assumed by the Superior Courts in England in
reference to the County Courts. But it seems to us that there
was some irregulatity in the proceeding in the D. C. There
can be no doubt that the determination. of the D. C. Judge on
an Interpleader is a judicial act, and such decision should
therefore have been openly pronounced in court (see sec. 39,
D. C. Act,) or if postponed till a subsequent day to be named,
(see latter part of same section) have been transmitted in
writing to the clerk, when both parties could have an oppor-
tunity to be present. How, otherwise, could parties be able to
comply with the regulations, 1n moving for a new trial, or be
informed directly or inferentially of the judgment rendered?
As a general rule, the County Judge ceases, for the purpose
of a final adjudication, to be Judge of the D. C. for which he
acts for the time being when its sittings are concluded, and
cannot afterwards, even on the same day, alter a judgment
given in Court. ,

A third party, whose goo 15 have been illegally seized, has
undoubtedly a remedy by replevin; and the learned Judge
seems inclined to the opinion that an interpleader order, under
the D.C.E. Act, s 7, would not have ti.e same effect in replevin
8vits as in ordwnary actions of trespass or the like. No such
question has as yet arisen under the English County Court Act
(the Enactment and the Rules m de under it, are much the
same as in the D. C’), all the cases hitherto reported having
been on ordinary actions of trespass. The words of the section
are, if any claim shall be made 1o, &c., goods seized, &c., by
any person not being a party against whom such proceeding
(meaning execution or attachment) has issued, the Clerk,
on application of the officer, &ec., shall issue a summons call-
ing before the Court, &c., the creditor and the claimant, and
thereupon any action which shall have been brought in any

of Her Majesty’s Superior Courts, &c., ¢“in respect to such
claim shall be stayed,”® &ec., and the Judge is to adjudicate

upon the claim, ¢“and make such order between the parties
in respect thereof,”” &e., as to him shall seem fit, and “such
order shall be final and conclusive between the parties.”—
Now the parties to an Interpleader are thé officer, the creditor
and the ¢laimant. It would certainly seem that the language
here used would include an action of Replevin,—but as the
eclause speaks of any action in the Superior Courts, or ¢ in any
local or Infertor Court,” and as actions of Replevin cannot be
brought in the Inferior Courts, e.g. the Division Courts, it
may turn out that such actions would not be stayed. But the
object of the clause was to protect officets against actions
when a claimant had an opportunity given of making good
his claim under the summary proceeding pointed out in this
clause; and in principle the action of Replevin is not sub-
stantia'ly different from the action of Trespass. To hold that
it was for the purposes of a stay under the 7 se ‘tion of the D.
C. E. Act, would be to do away with the main benefits of the
clause.—Ed. L. J.]

(Seventh D. C. Essex and Lambton.—A. Chewitt, Judge.)

TrERACE 8. CovINGTON. 17th April,
Mowarr v3. CovINGTON. 1853.
Attachment.

In these cases attachments were sued out, in the former on

the 16th February, in the latter on the 11th April, 1853. The
summonses issued thereon were personally served, and at the
hearing the plaintiff in each case proved his debt to the satis-
faction of the Judge.

The following o‘bjections were, amongst others, taken and
thereupon decided by the Judge :

1st. That the defendani was a resident in a foreign country,
and could not, therefore, be sued here.

2nd. That in the second case tliere was no _actual teizure,
which was urged as necessary, although a seizare under the
first attachment had been made.

3rd. That the affidavits for altachment were insnfficient,
not being conformable to the language used in the statute.

4th, That the ﬁfopeny seized was never actually delivered
over to the Clerk.

IT1s Honor said, in substance, to the first objection : T think
a non-resident can be sved hers where summons can be per-
sonally served, no matter where debt was contracted.

2ud. A seizure was made by the Bailiff on & boat, &e.,
under the first attachment, and the same delivered in charge
by putting the boat tackle and appare! in the hands of a proper
person, and there was no necessity for an actual seizure undér
the attachment in the second case.

3rd. The affidavits for attachment are insufficient, the
words used, ¢ absents himself,”’ are not equivalent to the
word ¢ abscond ; and indeed it may be a question whether
any equivalent words will satis{y the statute, and if it is not
absolutely necessary, in such a proceeding, to follow the exact
words prescribed by the Act. -

‘4th. In many instances, cumbrous goods at a distance
cannot be delivered to the Clerk.

This was such a case, and the person to whom the bailiff
gave the boat in charge holds it for the clerk as weli as for the
bailiff : the boat seized was frozen in the ice at the River

Salle, 30 miles or more from the clerk’s office, and difficuls
to get at. '

The 2nd, 3rd and 4th objections all hang together, and
depend on the affidavit on which attachment issued : if it was
defective, the seizure and delivery of goods to the clerk would
be unsupported, and like the bond given to obtain possession
of the goods, would be liable to an application to set them
aside, or (in case of the bond) to be delivered up to be can-
celled ; though setting aside proceedings is not mentioned in
the statute, quashing and vacating are. The judgment in this
case is given on the personal service, and is independant of
any aid from the attachment proceedings.

The plts.are deprived of costs in both cases, there being no
reasonable or probab'e grounds for taking such attachment
proceedings against defendant, he never having had a place
of abode, t1ade or dealing, &c., in this province.—The loss
of all costs is apparently here the only penalty for want of
probable cause. If the affidavit, attachment and proceedings,
are otherwise sufficiently valid in the face of them, the goods
seizéd and held are liable to the execution for the debt only.
Where attachment proceedings are void or voidable, in addi-
tion to the loss of costs, the bond, when given, may be ordered
to be delivered up to be cancelled, which deprives pht. of his
remedy for return of goods, and so defeats his judgment
execution, which may stand, if warranted by the usual course
of practice, either under personal service, or service under
4th sec. under £2 substituted for personal service, which is
rather more stringeni than the substituted service allowed after
attachment issued.

Judgmaent for pit. in each case, without costs,
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MONTHLY REPERTORY.
Notes of English Cases.

COMMON LAW.
Q... Price & Axotsrr v, Barker, Jan. 19 & Feb, 22

Bond—Pyincipal & Surety—Release of principal—ILiability
of surely.

A. & B. entered into a joint and several bond, B. being
¥urety for A.  After the accruing of the cause of action, the
obligees, without the privity or consent of B., release A from
hus liabilily, with a proviso that such release shall not extend
10 releawe any other party to the said boud. Upon an action
brought against B. upon the bond,

Held, That B. was not discharged from his liability by
virtue of such release to A., it operaling merely as a covenant
not to sue. '

Q.B. CaRew v. PULLEN. April 18

Bill of Exchange—Indorsee ngainst Indorser~—T'ime given
fo drawey and acceptoy—Iiffect of promise by indorser
8fter action brought.

A promige made by the defendant, the indorser of a bitl of
wxchange, to the plaintiff, his indorsee, that he will pay the
bill, after time has been given to the acceptor and drawer,
will not supmt an action upon it when such promise is made

after action brought.
O.B. Ricuarnsok o, Mantyr,  April 18, 1855.
Promissory note—Conditional indorsement.

_ An instrument in the form of a promissory nole 1was
indorsed with a memorandum, “In event of my (the payec’s)

atk, the within mentioned amount is not to be demanded
of the maker, but the same is o remain at interest and
ultimately to be divided among the children of Mrs. M., my
davghter.”?

. Held, that this note is conditional and therefore that the
instrument was not a promissory note.

Action on a promissory note by the payec against the
maker was for paj'ment by the defendant on demand o Mrs.
Rurhardson, or order, of £2,000, for value received ; and there
was an endorsement on the back, dated November 1sy, 1851,
In the cvent of my death the within mentioned amount of
£2,000 is not to be demanded of the maker, but the same is
to remain at interest, and ultimately to be divided among the
children of Mzs. Malcolm, my daughter.”

Plea, denial of the making of the note.

Q.B. KrrsoN v. JULIAN. April 20.

Principal dand surety~—Bond—Continvance of liubility—
Recital of appdintment in the Bond.

The condition of @ Bond given by the surcties of a clerk
recited the fact of his appointment, but nol that ke was ap-
pointed clerk for one yeay only, and procided that if he should
duly account and pay over from to time, and at oll times,
20 long as he dwuﬁz continue Lo hold the said affice, the bond
w0as 0 be void. After the year cxpired the clerk conlinucd
i office for a long time, but no fresh bond was entered into:

Held, that the sireties were not liable ofter the year for
which the' clerk’ was appointed, and that the fuct of the
m;mbéiag Jor ‘one year only, wight be shown by

15

CHANCERY"

Hrcurs v, Euvts, March st

Witl—Cunstruction—Void gifl.
. Gift of residue to testator’s wife, her exceutors, admin-
istrators and assizns, and, ¢ if he died intestate,” over, The
wife having thed in testator’s life time,
| llcﬁzl, That the gft over was inoperative, and tho bequest
apsed.

M.R.

V.C.W. Firrit v, Greexwoon. March 26.
Vendor and purchaser—Specific performance—Delay.

A purchaser who has taken no steps for miore than three
years after the contract to complete his purchase or compel
specific performance, will be precluded by such delay from
euforcing his right to have the contract speeifically performed.

The Vics-Cuaxcerror, in dismissing the bill with costs,
said :=—The case of Harrington v, Wheeler was singularly
like the present, for there, wwith the exception of a longer
delay, nothing had been done to determine the agreement.
The cascs oi Alley v. Deschamps, 13 Ves. 225 ;5 and Milward
v, Earl of Thaunet, & Ves. 720 N., clearly established the
principle that time was of the essence of the contract, and
that where there had been gross lachies on the part of the
plaintiff; his bill for specific performance would be dismissed
with costs. A purchaser must show himself ¢ready, desirous,
prompt, and eager,®’ to complete his contract.

v.C.W. Cook v. WALRER. Mar. 29, 30.
Bill of sale—Creditor—Fraudulent assignment.
A bill of sale by way of security, but containing no proviso
for possession until default,

Held, under the circumstances, valid against creditors,
notwithstanding continued pussession of the party executing
such bill of sale.

Vv.C.8. Croox v. W:LsoN. April 23.

Injunction—Obstruction of lights in a manufactory—Hold
tuy under comman landlord— deguicscence.

Where the plt. and djt. held adjuining pieces of ground
under @ common landlord und the plt. with the license of the
landlord and without objection by the deft. had erected a
manufaclory, an injunction was granted to restrain the dft.
so0 butlding as to obstruct the lights of the plt’s. s:unufactory,
pending a trial at law.

coRuEesponpence.

7o the Editor of the «“Law Journal.?

Sin,

As one who takes an interest in the Law Journal, T trust
you will permit me to offer ausuzrestion thiongh your columns
on it matter very interesting to the oflicers of Division Courts 3
the desire you have shewn to inform every one connected
with thens makes me sure that if you agree in my view yon
will do all you can to give it a hefping hand, It would have
been, perhaps, expeeting ton much ot the Commissionerss of
County Judges, to have ineluded in the forms provided by
them forms suited to all possible circumstances. The forms
aiven are those commonly required ; but as it will occasion-
atly happen that anc is_required which the Commissioners
have not provided, the Clerk who'has the drawing of it is not
always sure that that which he prepares will «hold water,”
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as the phrase goes ; and under the 14th scction of the last
Division Court Act, it stands ki to look out sharp for the
correctness of his forms.

In the first rule, thero iy a general direction for preparing
forms : ¢ with reference to the forms not contained in the
¢ Schedule to these Rules appended, where practicable the
¢ forms prescribed in the said Schedule shall be used ax
¢ guides in framing the sume,” &e.  This is all very well
for the legal practitioner, and for those clerks who have had
the benefit of large practice and legal expericuce, ot out of
the two hundred or nore clerhs in Upper Canada, probably
not fifty would come within this description.  What are the
rest to do? If the Judges were always near them they might
get a clue to set about the thing rightly 5 but as they are not,
and moreover, as many clerks are fur uway from where they
could get the asgistance of 2 lawyer, I consider the suggestion
I offer one of great importance.  If every clerk who hus had
a form, not contained in the general formns, revised orapproved
of by the Judge of his county, would send it to the Luw
Journal for publication, it would sven produce a useful
supply ; whic{; perhaps it would not be too much to ask you
to Ancrease.

To illustrate what I say : In actions against executors, the
¢ general” forms only give one form of execution, while many
forms differing much are requited,—and forms of commitment
are not provided in some cases in which the Coutts exeicise
the power to commit. Also for proceeding in a Division Count
under the 100th section of the Act, there are no forms what-
ever given, aud I might mention other cases in which they
are required, but 1think 1 have said enough to draw attention
to the matter, and I hupe it may have a beneficiul result.

Your ob’t serv't,

{Wae think C.%s suggestion 2 good one, and will willingly
assist in currying it out by inserting approved forms furnished
to u.‘ «

We may add that the subject of forms has already engaged
our attention, and it is probable that before long we may be
able to supply some special forms, with margmal notes for
guidance as to the proper mode of filling them in.—£4d. L. J.]

%o the Editor of the ¢ Upper Canada Law Journal.”®

Sin, .

I was glad to find in your Jast number that notice was
taken, by a letter of your correspondent /E. N, of the
¢ Round Robin* signed by certain protessional gentiemen in
Toronto, raising their own agency fees, without any other
notice to their principals of such decision on their part heyond
the transmission of the printed circular containing such deci-
sion on the point, with ithe names appended.

In your correspondent’s remarks I concur, as I am aware
do also many other country practitioners with whom I have
spoken on the subject.

It is not that I object to the fees being raised. If the fees
Iately received by agents in Toronto did not compensate for
their time and trouble expended on the business of the
gountry principal, I by 1.0 means oppuse the substitution of a

igher 1ate and scale of agency fees, But [ certamiy think
that the inode adopted by those signing to effect such change
was contrary 1o professional etiquette, and I believethe whole
process originated in the fuct ot onc or two parties sitting in
conclave on the circular, and having determined on itsterms,
procured the signatures of others who did not care to givea
moment’s thought thereto,

1t appears to me that the’propcr plan which should have
boen adopted, would have been for each agent to write to his

several Srincipals throughout the country, witha copy of the
proposed jamendment in the scale of fees, stating that g
meeting would be held at Oszoode Hall, in the ensuing Term,
for the consideration of the subject, and requesting all prin-
cipals cither to attend, or by letter to their agents or through
others attending Term, to express their views on the subject 3
or, should this"plan have been deemed impracticable, then
to refer tho matter to the Benchers, asking for an expression
of their opinion, by which all should be bound,

T suppose nothing will be now done, but I think the
‘Toronto principals should understand that their mode of pro-,
ceeding m the matter has not met the approbation of gentle-
men in the country, and I shall be glad to find in your May
number that the remarks of /& N. have led to some discussion
of the subject,

Yours obediently,

May 12th, 1855, ..

NOTICES OF NEW LAW BOOKS,

The Doctrine of Equity. A Commentary on the Law as
administered by the Court of Chancery, by John Adams,
Jun., Exq. Barrister-at-law.  Zhird American Edition,
with additional Notes and References to recent English
and Awmerican decisions, by Henry Wharton ; p.p. 918.—
Philadelphia ¢ T. & W. Johnson, 197, Chesnut-street, 1855,
This valuable work, originally from the pen of the late

John Adams, comprises the substance, with additions, of

three series of Lectures, delivered before the Incorporated

Law Society, in London, in the years 1842-5. It has passed

through three editions in America, the second of which wag

under the superintendance and annotation of Messrs. Ludlow

& Collins, in 1852, adapted to the wants of the profession in

the United States. The present, or third American Edition,

from the prolific press of the Messrs. Johnson, of Philadelphia,
supplies notes and references embodying the more important

English and American decisions.

The work, though divided into four Books, whichare again
sub-divided into chapters, forms in fact but two distinct heads,
the first *hrec books treating ¢ Of the Jurisdiction of Courts of
Equity as regards their power of Enforcing Discovery—~of
their Jurisdiction in cases in which the Courts of Ordinary
Jurisdiction cannot enforce a right—of their Jurisdiction in
cases in which the Courts of Ordinary Jurisdiction cannot
administer a right.”? .

Under these several heads, the minor divisions of chapter’
investigate the subjects of Discovery—Commissions—Trusts,
both Ordinary and Charituble—Specific Pesformance—Elec
tion—Imperfect Consideration—Discharge by matter in pais—
Of Mortgages, Conversion, Priorities, and 'Tacking, Re Exe-
cution, Correction, Rescission and Caucellation,—Injunctions
and Bills of Interpleader—Account—Partition—Dower—Part-
nership—Administration of Testamentary Assctts—Contribu-
tion—Infancy.

The fourth Book, as to the practice of pleading and proce-
dure in the Courts of Equity treat of the Bill—Parties—Process
and Appearance—Defence—Interlocutory Orders—Evidence,
Hearing and Decree—Ro-hearing and Appeal—Cross Bills,
Revivor, Supplemental, and Executing and Impeaching a
Decree.
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In this last Book, the text of the author is prescrved,
although written at a period when the valuable practical
reforms since introduced into the working of the Court of
Chancery in its process had not been adopted: but Mr.
Wharton, the present Editor, has added annotations which
are of benefit to tho English and American readers, in
exposing those alterations which have added so much to the
efficiency of the Court. The principles by which Courts of
Equity are governed are of course still the same as heretofore ;
and in the present work are ably set forth in the first three
Books.

So many questions now constantly arise through the Pro-
vince, which are solely within the scope of the Court of
Chancery,—and the simplifying of its process which has of
late years been the object of its Judges, is now so well
kuown, that it behoves every one to be more conversant with
the principles and practice of Equity than was, but a few
years since, thought necessary. This is the more requisite
by the late institution of Equity Jurisdiction in our County
Courts ; and though we think the objects of the Legislature in
passing the County Courts Equity Act have been defeated by
the rules which have been promulgated for its guidance by
the Judges of the Court of Chancery, yet tho fact ot the
existence of those rules, and of the increase of matter in the
Coutt of Chancery itself, will render this work an acquisition
to those engaged in practice in this Province. It ought,
indeed, to be by the side of Spence’s Equitable Jurisdiction
of the Coutt of Chancery, in the library of every Equity
Lawyer,

A full and carefully arranged index completes the volume,
which in its type, paper, and general appearauce, keeps up
the character which the Messrs. Johnson, of Philadelphia,
have acquired as Law publishers.

‘We cannot close our mention of the work without extract-
ing from the Preface Mr. Wharton’s view of the contrast
between the English and American reform in Chancery as
follows:

4¢ Befors long the English Chancery, once the stronghold
of abuses and delay, will be made one of the simplest, most
effective, and cheapest tribunals in the world. Even now
the radical, though well regulated reforms in this and other’
branches of the Law, in England, patienly effected in the
face of a thousand obstacles, present a marked contrast 1o the
slow progress made in this direction by most of the United
States.”

English Reports in Law and Equity ; edited by Edward H.
Bennett and Chauncey Smith, Counsellors-at-Law ; volume
XXVI., Containing Cases in the House of Lords, the
Privy Council, the Courts of Common Law, and the
Admiralty and Ecclesiastical Courts, during the years
1853-54. Boston: Little, Brown & Co. 1835,

Following up the late arrangement, by which a greater
number of volumes of fepoits of Law and Chancery Cases

aro to be given in the year, this volume has just appeared.
The low price, the frequency witi: which they appear, and
the number and variely of cases contained in each volume of
the Euglish Reports, in the several Courts, tend to thewr
value. An advertisement in the columns of our present
number details the particulars of the arrans.ments of the
series.

An Analytical Digest of the Reporls of Cases decided tn the
English Courts of Common Law, wchequer and
echequer Chamber and Nixi Prius, in the year 1854, by

William Tidd Pratt, of the Inner Temple, Esq., Barrister~
at-Law ; p.p. 83. Philadelphia: T\ & W. Johnson. 1855,

This pamphlet comprises, in small and very portable size,
a digest of the English Common Law Cuses reported for the
past year. It is presented without charge by the Messrs,
Johnson, of Philade!phia, to sulscribers to their Reprints of
the English Reports,

ettt —rs m————
THE STUDENT’S PORTFOLIO.

THE ADVOCATE—EDUCATION—MORAL TRAINING,

(Continucd from page 80.)

His path, though exalted, is beset with temptations, so
insidious, so urgent, so instant, that it needs something more
prompt than the slow caleulations of reason to resist them.
In the hurry of a trial the Advocate cannot pause to reflect
upon the rectitude or otherwise of some suggested course ; he
must rely upon th.t inward monitor which whispers ia the
heart of the Christian Gentleman before the slow voice of
reason can be sounded ; that instructive sense of right at the
touch of whose Ithusiel spear all wrong, whatever lurid shape
it may have assumed, starts up—the fiend confessed ! The
desite to please a client, the still stronger desire for a triumph,
continually tempts the advecate to practices, for which,
indeed, he may appeal to high authorities, but which religion
and reason forbid.

Hereafter we shiali endeavour to show, that the arts to
which we allude, however they may contribute to temporary
sticeess, are in the end injurious to those who practice them ;

[1] There is, perhaps, no profession atter that of the sucrcdaninistry, inwhicha
high-toned morality is more impermtively necessary thin that of the Law,
‘Thete is, cenuinly, without any exception, o profession in which so wany
temptations heset the path 10 sweeve from the line of strict duty and propriety 3
in which so many delicate and difficult questions of casuistey are continually
ansing. There arc pit-falls and man-traps at cvery step, aind the youthful
adventurer nieeds oficne the prudence and scli' denial, as well as the mora}
[ ge, which belong Iy to riper years, High nwral principle 18 us
onlysufe-guide ; the only 1orch tolizht his way anindst darkness and olwtruction,
It1s like the spear of the guardian angel of Paradise 3

No falschood can endure
Torch of celestiat tepiper, but returns
Of force 10 1ts own lihencss,

Professional Ethics page 9, {an adauralle compendium of the wms nad duties
of the profession of the Laww, by Sharsuood, i Maerizan wiiter.,)



100 LAY

JOURNAL.

_ (Miy)

—————

but for the present purpose, admitting that they are too often
resorted to, and that they offer very great temptatious to an
advocate not already morally and religiously schooled to resist
them,, it will suffice to indicate their presence. The acts to
which wo particulatly allude are those, which, us we must
confuess, not altogether wihout foundation, form the staple of
popular declamation against the morality of the.Bar:—the
browbeating of witnesses with intent to perplex the honest,
and not with purpose to confound the perjurer und wring the
truth from the liar :(2] the solemn asseveration of belief in the
innocence of a prisoner whom the advocate kuows to be
guilty ; the yet more fearful, but, as unhappily shewn by
instances, not impossible, wrong of charging the innocent
with the crime for the purpose of shifling it from the guilty :(3)
the taking advantage of the privilege of his gown to asperse
the characters of individuals, though not at issue in the cause.

We are aware that for some of these practices, and espe-
clally for the latter of them, high authorities may be adduced.
But believing them to be opposcd to the dictates of morality
and religion : assured, that ¢ to be just and fear not” is every-

{2} By meaus of the examination of witiesses, when skittully managed,
falschood is unmasked, truth revealed, and the cause of justice vindicated, The
kuave, the fuol, the daning, the diffident, the cunning, the snuple, all in wm
present themselves. Now the Lawyer has carcfully siudied the phases of truth
and falsehood, aud excrts his power to reveal the one, and umunask the other:
lus eye is single and his comse struight : ‘Fruth is his gane, and his heart is m
the chase; and in confidence he follows her footemarks, no matter Whithe:
they Jead, Iuthe of wi , the lawycer denves no small md
from the religious sanction of the oath, which the Court athministers 0 the
witness: not harshly and carclessly, in the way of astonishment and terror;
but meekly, religiously aud devoutly reminding him, how by the solenin oath
he has taken he has called the scarcher of all hearts to witiess to the truth of
that which ke alieges. Not that he dares confide to this, wluch should of right
be an allufBieient test of truth 2 his knowledge of manking teaches um far

where and at all times a safe rule of conduct,—that Aonedy
s wisdom as well as virtue, equally in the profession of an
Advocate as in all other pursuils—we are compelled to pro«
nounce these practices incompatible with the character of &
Christian Gentleman,- and therefore to be contemned and
spurncd by tho Advocate who rightly reads the duties of his
oflice.

There will be no disputing as to the advantages of the
character of a Christian Gentleman in the influence it gives
him with all whom he has occasion to address, and it would
be difficult to overrate the value of that influence. Whatever
temporary profit he may sacrifice by the abandonment of the
questionable acts above alluded to, ho regains fifty fold inthe
path thus eleared and made straight for him to the ears, and
hearts and convictions of Judges, Juries, and audiences. The
confidence they all have in his honesty, not merely predis-
poses them in his favor, but makes them listen, because they.
know, that what he says Le wmeans ; induces them to put
faith in his assertions, because they are sure he will not
deceive thent ; and inclines them to follow his argument with:
attention, because they are certain thatall is_fairly, candidly,
truthfully conducted. The very appearance of such s man
is an advantage to a ciuse ; he imparts something of his own
reputation to whatever is associated with him : and when we
come to examine the details of practice, and to trace step by
step the progress of a cause under his management, it will;
yet more plainly appear, how, in every stage of it, the ¢lient
reaps the benefit of being represented by an Advocate whe
is a Christian Gentleman.

. .

othepwise, Hence, if he secs a withess attempt to prevaricate or 1 the
wruth, notwithstanding the solemn cath he has tuken to disclose it simply and
wholly, he spares no weapon, which the } of his art affords, whereby
to me the devices of falschuod, Not that he uses these wespons indis-
crimiastely, atteinpting by artfice to extort that alone which may fuvor lus
clicat, and g0 draw artention from all clsc. If he Lrowbcat a witness, 1t 18
becaunse hie helieves him of set purpose 1o coiiccal the truth @ if he starile him
by sudden traauitions, it is because he believes ki 10 be moving in the narcow
circle of perjury ¢ if he impeach his character, it is because he bLelieves him
unwortby of credit.

The Latcyer.
And Mr. Sharswood, in the htle work alrcady mentioned, says: * There is
no pointin whish it becomes an Advocate to be amore cautious than i hisireat-
meut of wi Ing 1 fierce Its upon then, y g
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APPOINTMENTS TO OFFICE, ac.

JUDGE OF SURROGATE COURT.

GFRORGY M. BOSWELL, of Cobourz, Esuire, to be Judmf the Swrros
ate Cotrt of the United Counties of Northumberland and Durham, in place of
Thowas Wanl, Esqure, resigned.—{Gazetted 25th Apeil, 1858,)

REGISTRAR OF SURROGATE COURT. .
GEORGE \WILLIAMS, of Chatham, Esquire, to be Reguitrar of the Surror
te Conrt of the County of Kent, in place of John B. Willimms, Eaq.; resigued,
f(aiazcucd 231h April, 1855.] :
NOTARIES PUBLIC IN U.C.
WIHLLIAM PROUDFCOT, of ITamilton, Esquire, Barrister and Attormeys

at-Law, ant JOUN ALLCHIN, of New Inmburg, Towiship of Witmot,
Geml s 10 Le Notarnies Public in U, C.-[GazcueJS&hApnl, 1568.)

‘with their fechings, rough and uncivil bebaviour towards themin cross-cxamin-
ation, whilst it may sonictimes cxas<perate them to such @ putch, thaut they will
peti b Ives in the drunk of their | , sull, most gencerally,
tells badly on the jury, They arc apt 1o sympathise with a wimess under such
circumstances. It is as well unwise, 2z unprof ), 1 c 1 to accuse

a witness of having forsworn himself, unless same good groun, otler than the | ¢

instruction of the client, is present in the cvidence » justify it.  3lc nay sift
nost searchingly, and yet with & manner and courtesy which alfords no ground
for irritation either 1m witnesscs or opponent ; and in such a casc if his questions
produceirritation, 1tism circumstance which will wetgh au fus favore,?

{3) Mr. Sharswood enters at some length on this posnt : he refers (Professional
Ethics, page 41) to the celebrated casc of Counvisier, idicted for murder, and
gives in wnappendix Mr. Phillips’ vindication of himsclf frun the charge of
baving, ding the pri 's confession to hin of Lis gwli, endea-
vored 1 fasten suspicion on others, and 1o impress the jury with Jus personal
beliefin the innocence of his client. It 18100 long for u note—~we refer to the
wurk itselfs indeed, it should be in the hands of cvery law studcut.  Jt1s puh-
lished Uy I, § W. Juknson, Law Bouksclicrs, Dhiladelphia.

AUGUSTUS G. BOSWELL, of Cobourg, and CALEB I', SIMPSON, o
Beflevatle, Fequures, Barnsierseat-Law, 10 be Nutayvies Public in U, ¢.—
[Guzctted 5th May, 1855.] ’

JAMES OREILLY, of the Cuy of Kingaton, Lsquire, Batrister and-
Attotiey -atefarw. and VALENTINE PHELAN, of the Town of Waoodstack,
lg’é"iw’ Attorniey-at-Law, to e Notaries Public in U, C.~[Gazetted12th May,

CORONERS.,

RORCRT 3, NINTON. Esquire, 10 be an Associate Coroner for ths Comnty
of Carleton—[Gazetted 235t Apnl, 1853.1

ABEL Il DOWSWELL, Esquite. 10 be an Associate Coroner for the United
Counties of Lanark and Renfrew.—{Gazctted 121th May, 1856.] . .

CLERKS OF COUNTY AND SURROGATE COURTS.

DPUNCAN CAMERNN, of Brantford, Esquise, 10 he Clerk of the County
Count ot the County of hmm, m place of E, B. ‘Wood, Esq., -—
(Guzeed 2st Apal, 1855.)

ALFRED A. BAKER, of Guelph, Esquire, to be Clerk of the County Conrt

ot the County of Wellnigion, 1n place of John Smuth, Ui resigned o=
{Gazeucd Sn Apil, 155 place o » Eequice, -



