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CHAPTERI

COMMITTEE PROCEDURES

1. On March 25, 1977, the House of Commons referred the
subject-matter of Bill C-42 to its Standing Committee on
Finance, Trade and Economic Affairs. The specific Order of
Reference referred to the Committee was as follows:

“That the subject-matter of Bill C-42, An Act to amend the
Combines Investigation Act and to amend the Bank Act and
other Acts in relation thereto or in consequence thereof, be
referred to the Standing Committee on Finance, Trade and
Economic Affairs.”

2. On March 14, 1977, the Honourable Anthony C. Abbott,
the Minister of Consumer and Corporate Affairs placed Bill C-42
on the Order Paper of the House of Commons. This Bill received
first reading on March 16, 1977.

3. The Chairman of the Standing Committee on Finance,
Trade and Economic Affairs and members of the Committee
then had informal discussions to consider ways and means by
which Bill C-42 could be studied. As a result of these discus-
sions, members of the Committee agreed that it would be more
productive if the Bill could be withdrawn from the Order Paper
and the subject-matter thereof referred to the Committee. The
Chairman agreed to approach the Minister to determine the
feasibility of such a procedure.

4. The Committee’s primary concern was twofold: first, that
insufficient time would be available to the Committee and to the
House of Commons itself to give full and complete consideration



to the Bill prior to the House rising for the summer and, second-
ly, Committee members felt that in view of the significant impact
of Stage Il of Competition Policy on the community at large it
would be advisable for the Committee to be in the position of
being able to make recommendations as to the content of that
Policy at the earliest possible date.

5. As a consequence of these considerations and discus-
sions with the Minister of Consumer and Corporate Affairs and
the Government House Leader, agreement was reached where-
by Bill C-42 would be withdrawn from the Order Paper and the
subject-matter of that Bill referred to the Standing Committee.

6. The Committee wishes to acknowledge the assistance
given to it by the Minister and the Government House Leader in
following the course of action that it recommended thus provid-
ing an opportunity to the Committee to hopefully have significant
advance input prior to any new bill being brought forward.

7. On April 1, 1977, the Finance Committee issued a Press
Release indicating the procedures to be followed and the time
frame established for consideration of the subject-matter of Bill
C-42. This Press Release provided that the month of June would
be set aside by the Committee for public hearings on the
subject-matter. It further established that the deadline for the
submission of briefs was to be May 20, 1977, and reserved to
the Committee the right to select those witnesses which would
appear before it.

8. On April 12, 1977, display advertisements were placed in
all national newspapers inviting interested parties to submit
briefs in respect to the subject-matter of Bill C-42.

9. Inresponse to the Press Release and the advertisements
placed, the Committee received one hundred and ninety-one
letters and telegrams indicating an intention to submit briefs or
appear before the Committee. One hundred and forty-six briefs
were eventually received and distributed to all members of the
Committee in both official languages. During the month of June,
the Committee held twenty-six meetings and heard representa-
tions from thirty-two organizations, six individuals and a Provin-
cial Government.

10. In addition, the Committee heard testimony from the
Honourable Anthony C. Abbott, Minister of Consumer and Cor-
porate Affairs and Departmental officials in respect to the
subject-matter of Bill C-42.



11. Furthermore, the Committee held eight in camera
meetings to consider its draft report to the House.

12. As indicated by the number of briefs, letters and
telegrams received by the Committee, public interest in the
subject-matter of Bill C-42 was substantial. That interest ranged
from the expression of general philosophy to detailed analysis of
the likely effects of Bill C-42 on particular sectors of the
economy.

13. In order to make its review process more meaningful,
the Committee adopted the following procedures:

(i) The Committee retained legal counsel to assist it in its
deliberations and secured additional assistance by way of
research through the Research Branch of the Library of
Parliament.

(ii) The Committee conducted in camera briefing sessions
with officials of the Department of Consumer and Corporate
Affairs in order to obtain a better appreciation of the intent
of the subject-matter of the Bill. These meetings were held
during the month of May preceding public hearings.

(iii) Committee Counsel, D.S. Affleck, conducted further in
camera briefings with members of the Committee in order
that Committee members would be made aware of the
concerns and the impact of the Bill as viewed by Counsel.
This provided the Committee with an opportunity to have in
depth exposure to the Bill and its possible implications prior
to the commencement of public hearings.

(iv) The Committee decided that it was in its own interest to
permit questioning of witnesses by its Legal Counsel to
clarify, if necessary, the nature and likely effects of the
representations being made.

(v) In addition, the Committee decided to adopt the proce-
dure of inviting officials from the Department of Consumer
and Corporate Affairs to appear along with outside wit-
nesses so that the Committee would have the opportunity of
exploring, in depth, the views of witnesses and Departmen-
tal officials simultaneously.

(vi) The Committee decided that in order to maximize the
number of witnesses that could be afforded the opportunity
of appearing before it within the limited time frame it would,
in certain instances, hear more than one witness concur-
rently. This procedure permitted contrasting views to be



highlighted and allowed the Committee to determine wheth-
er the views being expressed were confined to only one
organization or individual or were more universally held.

(vii) The Committee adopted a procedure whereby all briefs
were analysed by the Research Branch of the Library of
Parliament and that analysis, highlighting points of concern,
was distributed to all members of the Committee to ensure
that each point made in the briefs received was drawn to the
attention of Committee members.

14. From time to time concern was expressed by both
Committee members and witnesses respecting the delay in the
distribution of briefs to Committee members. It is important to
recognize that consistent with Government policy and the Offi-
cial Languages Act all official communications on behalf of
Parliament or its Committees must be made in both official
languages. As a result of this fact coupled with the large volume
of briefs received and the short time frame in which the Commit-
tee was working, such delays were, under the circumstances,
inevitable.

15. The Committee deplores the delays involved as a result
of translation difficulties and expresses the hope that improve-
ments will be made in translation facilities so as to minimize the
difficulties that were experienced in this regard by the Commit-
tee. Nonetheless, we wish to assure all those who made
representations as witnesses or through their briefs that their
views were in fact given consideration within the time frame
available.

16. Thus, notwithstanding the fact that briefs and submis-
sions only became available to Committee members commenc-
ing in late May, 1977 and that all twenty-six public meetings of
the Committee took place during the month of June, the Com-
mittee feels that the adoption of the procedures outlined has
enabled it to carefully assess the subject-matter before it. In this
regard, the Committee considers its principal task as one of
examining the subject-matter of Bill C-42 in light of the
representations presented to it, and more particularly, the
adequacy and acceptability of the provisions of that Bill in view
of its expressed objectives.

17. The Committee in considering the form in which its

Report would be presented has decided to organize its com-
ments and recommendations on the basis of the substantial



areas of concern expressed respecting the Bill. In light of the
fact that Bill C-42 is a proposal to amend the Combines Investi-
gation Act and change its name to the “Competition Act”, the
Committee has opted to refer throughout our Report to the
“Competition Act” and to the section numbers which would
exist in that Act if Bill C-42 were to be enacted.

Recommendation 1

That in order to provide for a greater degree of public and
Parliamentary contribution to proposed legislation, the
Government more widely use, inter alia, the procedure of
subject matter references to committees.

Recommendation 2

That in order to minimize the delay in the distribution of
briefs from the public to committee members, changes
be made in the translation services available to commit-
tees so that translation work will be expedited.

Recommendation 3

That in order to facilitate a more meaningful examination
of public policy, committees be more routinely provided
with sufficient expert and research staff to facilitate Com-
mittees and their members in their studies.
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CHAPTERII

BALANCING THE SCALE

18. The large and diverse body of representations made in
respect to the Competition Act clearly illustrate the dilemma
faced by our Committee in attempting to come forward with a
balanced view respecting competition policy.

19. Representations made to the Committee could be
generally categorized as stemming from the business commu-
nity, both large and small, consumer-interest groups and regu-
lated sectors of the economy.

20. Quite obviously, the thrust of the representations made
to the Committee varied considerably. Large corporations
viewed the proposed legislation as imposing considerable uncer-
tainties in an already uncertain market place; small business
interests viewed the legislation as a welcome step to further
protect them against the abuse of power by those larger than
themselves; consumer-interest groups generally approved of the
legislation and viewed it as a step forward for consumer rights,
albeit not as large a step as they might wish. Finally, regulated
sectors viewed the proposed legislation as but a duplication of
existing regulating authority which, in their view, already ade-
quately protects the public interest.

21. Against this background of divergent views and inter-
ests, the Committee must of necessity address itself to the
concerns expressed by all groups and to weigh these concerns
against a larger background of broad public interest. In attempt-
ing to achieve a balance, it is important to realize that the



fundamental purpose of economic policy is to benefit the public
at large.

22. Inevitably, the Committee’s recommendations, regard-
less of how far-reaching or incisive, will fail to meet all the
specific concerns that have been expressed by these various
groups. To have come forward with a report that would meet all
objections of one group would deny the concerns, in many
instances, of others. It is in this context that the Committee
seeks to have all sectors of the market place view the contents
of this Report.

23. Concern has been expressed by some Committee
members and others that Stage Il of Canadian Competition
Policy does not, in fact, constitute an overall industrial strategy
for Canada. The Committee is of the view that competition policy
cannot be nor is it designed to be for such a global purpose.
However, the Committee believes that it is essential for competi-
tion policy to be designed in such a manner as to ensure that it
will not now or in the future become an impediment to the
achievement of a global industrial strategy necessary to facilitate
Canadian economic development in the years ahead.

24. The Competition Act has been accurately described as
a general law of general application and as such does not
generally speaking address itself to market place specifics but
rather is an attempt to establish wide bounds within which the
dynamic market forces may operate. The law is framed to do this
both through its criminal law and reviewable practice provisions.
The Committee welcomes this dual approach. However, the
Committee recognizes that the interface between the criminal
and civil side may require some adjustment and clarification.

25. The Committee is of the view that competition law
cannot, in the conventional sense, be a set of rigid laws by which
men can be guided in their every step. It is rather a general
statement of commonly held principles and economic philosophy
which only takes form as courts or governmental agencies apply
its generalities to the facts of individual situations. This is not to
say, however, that competition law should be devoid of the
degree of certainty that permits of widespread understanding
and voluntary compliance. In view of this observation, it is not
unexpected that proposals to modify competition law will evoke
valid criticisms from those who must operate in a complex
economic society with multiple objectives.



26. The Committee is charged with the responsibility of
giving careful and serious consideration to all representations
made by the public. In addition, the Committee must take into
account the historical development of competition policy in
Canada bearing in mind the various changes in policy positions
that have been brought forward over the past number of years.

27. Prior to the introduction of the Competition Act, the
Government appointed an independent committee to enquire
into the subject areas to be dealt with by this Act. That commit-
tee produced what is commonly known as the ‘“Skeoch-
McDonald Report” on March 31, 1976. Quite evidently this
Committee must consider the views and recommendations con-
tained within that Report in its deliberations.

28. The new Competition Act must, therefore, be viewed in
the context of public representation, previous policy positions,
studies and the proposals of the ‘“Skeoch-McDonald Report”.
To do so inevitably leads us even further into a maze of diver-
gent interests and value judgments which do not readily lend
themselves to easy or simple resolution.
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CHAPTER Il

THE SKEOCH-MCDONALD REPORT

29. In the Spring of 1975, the then Minister of Consumer
and Corporate Affairs, the Honourable André Ouellet, sought out
a group of individuals from the private sector to prepare an
independent report making recommendations for consideration
by the Department in the drafting of Stage Il of the competition
policy. Following a year’s consideration of the subject, this
independent committee submitted its report entitled ‘“Dynamic
Change and Accountability in a Canadian Market Economy’’.
This report has been commonly referred to as the ‘“Skeoch-
McDonald Report”.

30. Copies of this Report were distributed to all Committee
members because of its underlying and fundamental relationship
to the Competition Act. In addition, many who made representa-
tions to the Committee directly referred to the contents of the
“Skeoch-McDonald Report” and often pointed out the differ-
ences in approach taken in that Report to the approach that they
believed was being taken in the Act. In this respect a statement
was issued by Dr. L. A. Skeoch commenting on the fundamental
differences in approach between the Report and the proposed
legislation.

31. The Committee does not feel it necessary to recount
the policy positions adopted in the ‘“‘Skeoch-McDonald Report”
in light of the fact that that Report has been public for some time
and the central figures in our market economy are quite familiar
with the proposals contained therein.
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32. However, we feel that as a prerequisite to our specific
proposals it is important for us to address ourselves primarily to
the areas where divergent approaches may have been adopted.

33. Dr. Skeoch comments after close analysis that ‘“neither
in form nor in animating spirit do many sections of the bill derive
from the report”’. The central thrust of Skeoch-McDonald is to
provide a mechanism to critically examine market activity in
order to promote adaptability and flexibility. Specifically, the
strategic elements proposed for the promotion of dynamic
change in a mixed economy were said to be threefold:

“(1) the prohibition of artificial restraints, that is, restraints

not based on superior economic performance;

(2) the assumption by government of much of the heavy cost
of economic change rather than encouraging resistance to
change by protectionist devices; and

(3) if necessary, the alteration of the environmental circum-
stances by upgrading incentives and strengthening pres-
sures for adjustment so that questions of innovation, econo-
mies of scale, specialization of firms, rate of economic
growth, and the like, could be largely left to dynamic,
marketlike arrangements.”

34. The thrust of this approach is a reliance upon the
market forces to achieve the public interest while avoiding as
much as possible direct control over the economy. Any move-
ment toward fine-tuning the economy would be interpreted as an
excessive intrusion into the market place. In addition, implicit in
the “Skeoch-McDonald Report” is the belief that bureaucrats in
isolation are not likely to be better judges of what is good for the
market than the market itself.

35. Dr. Skeoch suggests that there are three specific areas
of conflict between the ‘“Skeoch-McDonald Report” and the
Competition Act proposals: firstly, with respect to exempt sec-
tors of the economy, particularly, marketing boards and labour
unions; secondly, the pricing provisions of the Competition Act;
and thirdly, there is in the Act an excessive attempt to fine-tune
the economy.

36. The Committee will attempt to deal with these latter
points specifically but before doing so it would like to state its
basic and general agreement with the concept that a dynamic
market economy must indeed be capable of adaptation to
changing circumstances both domestically and abroad and be

12



allowed the flexibility necessary to achieve superior economic
performance.

37. In respect to marketing boards and labour unions and
their exemptions under the proposed Act, it is important to point
out that no blanket exemption exists in the proposed law.
Insofar as treatment of marketing boards is concerned, the
Committee is of the view that the proposed legislation largely
parallels the three conditions for exemption suggested on page
152 of the ‘““Skeoch-McDonald Report”’. The Committee’s con-
sideration of representations from agricultural and horticultural
marketing boards has resulted in recommendations to clarify
these exemptions which, it is felt, still retain the central thrust of
the provisions proposed in the “Skeoch-McDonald Report’.

38. Insofar as labour union activity is concerned the
“Skeoch-McDonald Report” itself suggests that the present
provision of the existing Combines Investigation Act respecting
such activity does not exempt labour from ihe Act except where
combinations or activities of workmen or employees are ‘‘for
their own reasonable protection”. The Report points out that the
limits of this provision have not been adjudicated by the courts
and, therefore, a body of jurisprudence as to its application is
not available for either our guidance or that of the public.

39. The second area of conflict relates to what is termed
“perverse and retrograded sanctions” relating to price differen-
tiation and the ““loss leader” defence against resale price main-
tenance. It is suggested that such provisions amount to
“bureaucratic monopolization’’. The Committee must indicate
initially that the loss-leader defence against resale price mainte-
nance is not part of the proposed revisions of the Competition
Act. The Committee, therefore, has not directly addressed itself
to this question. In respect to price differentiation, the Commit-
tee is impressed with the arguments put forward in the “Skeoch-
McDonald Report” in respect to this question.

40. There is no doubt that price differentiation is an
appealing concept on the surface particuiarly in terms of pro-
tecting the small business community. However, the Committee
recognizes the concerns expressed in the ‘“Skeoch-McDonald
Report” respecting encouragement of vertical integration and
tendencies toward price rigidities but has reservations as to the
suggestion that these concerns can be removed by the use of
the concept of “‘reasonably anticipated long run average costs’’.
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41. The third area of conflict relates to the question of fine-
tuning, particularly in relationship to the monopoly and merger
provisions, and the suspicion that such an approach results from
a ‘‘direct-control” bias on the part of the drafters of the
legislation.

42. The Committee is sympathetic to the concern
expressed by Dr. Skeoch in this regard and is hopeful that the
various recommendations made in our Report, in consort, would
mitigate against this possibility.

43. In conclusion, the Committee acknowledges the sub-
stantial research and work contained in the “Skeoch-McDonald
Report”. It is a valuable document with which the Committee
members largely agree. The Committee wishes to express its
appreciation for having had the benefit of this Report in advance
of its consideration of Stage Il, Competition Policy.
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CHAPTER IV

UNDERLYING CONCERNS

44. Prior to dealing with specific subject areas, the Com-
mittee wishes to express a number of central concerns that have
arisen as a result of its deliberations concerning the Act.

45. Competition law should be a clear expression of public
policy respecting the operations of the market place to ensure
that it functions within broad parameters and in a manner which
is both free and fair so as to assure the broad public interest.

Legal Certainty

46. All law should be as clear and as certain as possible so
that those who are affected by it will be capable of voluntary
compliance with its thrust. The present proposals with respect to
the Competition Act have evoked considerable concern in the
community at large respecting the degree of uncertainty that
would exist in its application. The Committee recognizes that in
such a broad general law, moving in a large part from criminal
provisions to reviewable practices, that some uncertainty must
inevitably exist otherwise the flexibility that is required to retain
a free and open market place may be lost. Nonetheless, we feel
it imperative to reduce this uncertainty to the maximum possible
extent and in cases where this objective cannot be achieved to

provide procedures for advance rulings, interpretative rulings
and appeal provisions.

15



The Need to Encourage Voluntary Compliance

47. Although it is recognized that the Director of Investiga-
tion and Research under the Combines Investigation Act can
negotiate consent orders on an informal basis, the Committee
believes that positive steps need to be taken to encourage
voluntary compliance with the provisions of the new proposed
Competition Act.

48. The Committee is convinced that the public at large are
generally well disposed to a good healthy competition policy in
Canada and are largely prepared to adhere to sensible and
reasonable provisions to achieve that objective. Consequently,
the Committee considers that it would be worthwhile to institute
a more formal procedure in the present proposals to maximize
the possibility of achieving such voluntary compliance.

49. The Committee is alarmed at the general attitude
prevailing in the business community respecting the application
of competition policy in Canada. Generally speaking, large num-
bers of the business community view the role of the Department
of Consumer and Corporate Affairs as being more negative than
positive. The perceived adversary role of the Department and
the spirit of confrontation is, in the view of the Committee,
counter-productive.

50. The Committee does not make a value judgment as to
the merits of this prevalent attitude but rather draws to the
attention of the House the perception of the business commu-
nity. The Committee considers that it would be more productive
if a spirit of mutual co-operation were to exist thereby enabling
the public interest to be better served.

51. The Committee believes that wherever possible compe-
tition policy should be more preventative and less punitive.

Departmental Over-Reach

52. Historically, the Department of Consumer and Corpo-
rate Affairs, in an attempt to enforce competition policy, has had
in its view some rather negative results from the courts. Quite
evidently, when it has taken cases before the courts it has been
convinced that the public interest would be best served by
convictions. In light of the fact that up until 1976 competition law
was exclusively criminal in nature, the Department fell victim to
the wording of the statute law and its judicial interpretation. As a
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result, the Department felt prohibited from achieving its central
public objective.

53. In light of these experiences and faced with the drafting
of new competition law, it is perhaps understandable if Depart-
mental officials wished to arm themselves with a statute more
likely to provide a broader and more positive basis for
enforcement.

54. The Committee notes this background and the numer-
ous representations to the effect that the Department is now
attempting to swing the pendulum to the opposite extreme,
where the law would perhaps provide excessive powers to the
Competition Policy Advocate and even the Board itself. Taking
into account these two factors and balancing these concerns
against the provisions of the proposed Competition Act, the
Committee believes that it is important that provisions be pro-
vided to guard against any such tendency. The Committee’s
attempt to do so is found primarily in the areas relating to
voluntary compliance procedures, interpretative rulings and
appeal procedures which are dealt with in Chapters V and IX.

Expeditious Application

55. The Committee feels that it is important that any new
body of competition law be framed in such a manner as to
minimize the interminable delays that have inevitably taken place
under such law both in Canada and the United States. There-
fore, fundamental to our approach to the Competition Act is a
desire to provide mechanisms by which such delays will be
minimized, so as to achieve a fair, equitable and more expedi-
tious application of competition law in Canada.

Regulated Conduct

56. Regulated conduct in Canada has grown considerably
in recent years under the auspices of municipal, provincial and
federal authorities. The Committee expresses an underlying con-
cern that in some instances such conduct, insulated from com-
petitive market forces, may be unwarranted. The Committee
underscores its view that in certain central and essential areas
such as public utilities, agricultural marketing boards, transpor-
tation, communications and so on that such regulated conduct
may be required in the public interest.

57. It would be the hope of the Committee that insulation
from the free forces of the market should only take place where
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there is a clear and demonstrable public purpose to be served,
and only then if adequate safeguards are put in place to ensure
that the public interest is adequately and fully taken into account
by appointed bodies responsible for the supervision of those
they regulate.

Business Environment

58. In light of the feeling of some that big business is all
bad and small business is all good, the Committee wishes to
emphasize its fundamental belief that the best way to judge the
public contribution of businesses, of all sizes, is primarily on the
basis of efficiency and responsible market behaviour. Size per se
is neither a virtue nor a vice.

59. Concern has been expressed as to the implications of
competition policy particularly as it relates to the fostering and
maintenance of the small business community which has con-
tributed so substantially to the economic development of
Canada. The Committee believes that appropriate measures to
assist small business in a meaningful and effective way do not lie
primarily in competition policy. Evidently, such matters should
be taken into account in the bringing forward of competition law
but the Committee largely shares the view expressed in the
“Skeoch-McDonald Report’” that broader and more universal
strategies are required outside of the Competition Act in order
to stimulate business opportunities in this and, indeed, all sec-
tors of the economy.

60. The Committee is of the view that a broad industrial
strategy is an urgent need to assist in economic development.
Aside from specific policy changes or programs in this direction,
it is also essential that a healthy and certain environment be
created for the achievement of real growth.

International Competition

61. Competition policy must take into account not only the
domestic economic scene but also economic activity on the
international level. For Canada to retain a healthy and viable
economy, it is essential that competition policy take cognizance
of international competition. This inevitably implies some provi-
sions to accommodate the need for industrial rationalization so
that Canadian firms will be allowed to rationalize, develop and
expand to become internationally competitive.

18



Efficient Allocation of Resources

62. In the preamble to the Competition Act it is stated that
one of the purposes of that Act is to achieve a more efficient
allocation of resources. The Committee agrees that this ought to
be an objective of any rational economic proposal. The Commit-
tee also notes that the dual principles inherent in the Act,
namely, efficiency and competition, would seem to reign
supreme.

63. The Committee, without having studied the matter
exhaustively, is of the view that these two principles may not
always provide for an optimum allocation of resources. The
whole question of how best to organize an economy so that it
remains dynamic and free while at the same time minimizing
what so often is described as wanton waste of natural resources,
is difficult and complex. The problems, for example, of planned
obsolescence and the change in products for the sake of change
only give rise to the belief that a thorough study needs to be
undertaken in these respects to balance the short term interest
against the long term consequences.

64. Efficiency and competition are good objectives.
However, they cannot ensure a continuing and unending spiral
of economic advancement.

Tuning the Economy

65. A great deal has been said respecting the purported
attempt by the Competition Act to fine-tune the economy. Fine-
tuning, in that sense, carries with it the implication that legisla-
tors and bureaucrats are seeking to delve into and intervene in
the day-to-day workings of the market place. The Committee
believes that a general law of general application should resist
this temptation unless there is clear and demonstrable justifica-
tion for such intervention. The operations of the market place
are not easily understood but undoubtedly are both powerful
and sensitive. Any attempt to become too directly involved in the
decision making of a dynamic market should be resisted.
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CHAPTER YV

NEW APPROACH

66. The method by which competition policy will be applied
and the regime under which it will operate is of particular
significance in light of the fact that the policy itself is framed in
general terms. Therefore, the ability of the community to rely
specifically and solely on the words of the Act is less likely than
in most other types of legislation.

67. Although the Committee has attempted in its recom-
mendations to provide a greater degree of certainty in the law
itself, it must be recognized that if flexibility is to be maintained

in the economy, a flexible approach must be taken by the law
itself.

68. Therefore, the role of the Competition Policy Advocate,
the operation and the function of the Competition Board and the
powers inherent in both, are of central and crucial concern. In
addition, adequate safeguards must be built into the system to
ensure that it does not get out of control due to well intentioned
but excessively enthusiastic enforcement.

69. A broad range of varying recommendations have been
made to the Committee in this regard. In an attempt to deal with
these central questions the Committee’s response may to some
take a surprising turn in that no specific recommendation was
made along the lines of the new approach that the Committee
has adopted. Nonetheless, we feel confident that the central
concerns inherent in the majority of recommendations have
been dealt with and are embodied in our proposals.
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70. In an attempt to retain flexibility in a dynamic economy,
to put in place mechanisms that permit voluntary compliance, to
move toward a greater certainty under the law and, at the same
time, to provide appeal mechanisms against undue intervention
in the market place, the Committee makes the specific com-
ments and recommendations that follow.

Interpretative Rulings

71. In keeping with our belief that competition law and
those charged with its implementation should endeavour to
provide explicit and intelligible guidance to all segments of the
market, as to what are considered unacceptable methods of
competition and deceptive practices that would undermine the
economic system, it is proposed that the Competition Board be
empowered to issue “interpretative rulings” in regard to any
section of the Competition Act pursuant to which the Board can
make an order or recommendation. Such rulings would be
promulgated in three different ways: by the Competition Board
on its own initiative; at the written request of the Minister of
Consumer and Corporate Affairs; or, at the written request of
any other person. The content of all written requests would be
confidential.

72. Prior to the actual issuance of any ruling, however, the
Competition Board would be required to make a preliminary
draft of the intended ruling public and receive written represen-
tations thereon from all concerned parties for a period of ninety
days before formulating and publishing the final version of the
ruling. Once published in its final form, the ruling would be
legally binding on the Board until such time as the Board might
consider it necessary to rescind or revise it. While the Commit-
tee would expect this to rarely happen, it believes that in the
event of rescission or revision any person who has relied on the
former ruling should be given such reasonable time as is neces-
sary to comply with the changed situation.

73. While it is not the intention of the Committee that the
Competition Board be compelled to issue a ruling in response to
every request received or that the Board be placed in the
position of having to issue rulings on specific matters, the full
facts in respect to which might not be available to it, it is the
Committee’s expectation that with the passage of time the
Board will develop a body of interpretative rulings which will
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permit both certainty and compliance outside the menace of the
legal process.

Recommendation 4

That the Competition Act be amended to provide that on
its own volition, upon the written request of the Minister
of Consumer and Corporate Affairs or the written request
of any other person the Competition Board may issue
interpretative rulings in respect to any matter concerning
which the Board could make an order or recommendation
under the Act.

Recommendation 5

That the Competition Act provide that both the name of
the person submitting a request for the issuance of an
interpretative ruling and the content of that request be
held in confidence and not be disclosed to anyone by the
Competition Board.

Recommendation 6

That the Competition Act further provide that the Com-
petition Board, prior to issuing an interpretative ruling,
must make public a draft of such ruling and provide all
persons with ninety days within which to make represen-
tations thereon and that following receipt of such
representations the Board may issue the final version of

the ruling and cause same to be published in the Canada
Gazette.

Recommendation 7

That the Competition Act also provide that if the Compe-
tition Board considers it necessary to rescind or revise
any interpretative ruling it will follow the same procedure
as required for the issuance of a new ruling in bringing
about such rescission or revision.

Recommendation 8

That the Competition Act further provide that the Com-
petition Board shall not make any order or recommenda-
tion against any person who has relied on the provisions
of a rescinded or revised interpretative ruling until such

person has had a reasonable period of time to comply
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with any revised ruling or otherwise adjust his position or
conduct.

Ministerial Approval

74. In further recognition of the fact that even with the
Competition Board’s ability to issue trade practice rules the
optimum degree of guidance will not exist for some time after
the Competition Act comes into force and in order to control
the Act’s application and guard against over aggressive enforce-
ment, the Committee proposes that for the first three years no
application could be brought by the Competition Policy Advo-
cate under the reviewable provisions of the Act without the
Competition Policy Advocate having obtained the prior, written
consent of the Minister of Consumer and Corporate Affairs to
any such application.

Recommendation 9

That the Competition Act provide that for a period of
three years after its coming into force no application may
be brought under Part IV.l of the Act by the Competition
Policy Advocate unless the Minister of Consumer and
Corporate Affairs has given his prior, written consent
thereto.

Voluntary Compliance

75. The charter of competition law is simple enough; to
remove the imperfections of the market by restoring competition
and preventing deceptive practices. The fulfiiment of such a
charter should be a benefit to all consumers since competition
would breed efficiency and lower prices while the lack of decep-
tive practices would allow an unimpeded search for the best
value. However, far too often the confrontation approach to
competition law erodes any possible consumer benefit and only
serves to highlight the axioms: the bigger and more important
the case, the longer the delay; and justice delayed is justice
denied.

76. While the alternative to constant confrontation, volun-
tary compliance, has existed on an informal basis outside the
provisions of Canadian competition law for some time, the
Committee is of the opinion that it should be given the impartial
statutory frame-work necessary to provide it with the recogni-
tion, stature and objective application that such a policy
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deserves. To do so will, the Committee suggests, permit compe-
tition law in Canada to take a new direction by emphasizing

guidance and voluntary procedures as much as it does legal
action.

77. For these reasons, the Committee proposes that proce-
dures be introduced into the Competition Act whereby any
person against whom the Competition Policy Advocate applies
for an order or recommendation from the Competition Board will
have an opportunity to “negotiate”” a consent order. Such order
would, however, not issue until the Competition Policy Advocate
had filed with the Board a statement showing the economic
impact of the proposed consent order, the public had an oppor-
tunity to comment upon it, any person affected had had an
opportunity to seek its disallowance and a member of the
Competition Board had approved it. Failing approval of the
proposed consent order, the Competition Policy Advocate’s
application would proceed in the manner envisaged by the Act.

78. The Competition Board under such circumstances
would then be able to review all documentation and seek to
achieve an order which the parties can accept without the
necessity of proceeding through a full hearing.

79. While the procedures are outlined in more detail in the
Recommendations that follow, the Committee is of the view that
they have important merits: first, they do not require the creation
of any new layer of administrative machinery; second, they
permit voluntary compliance against the backdrop of interpre-
tative rulings and Competition Board decisions thus mitigating
against over-reach on either side; and thirdly, they allow the
public to have a “check” on the whole process. While the time
limits imposed may appear too short, the Committee views them
as necessary to prevent the procedures being used to produce a
“Rip Van Winkle effect”.

Recommendation 10

That section 31.91 of the Competition Act be amended to
provide that the Competition Policy Advocate shall,
before bringing an ex parte application before a member
of the Competition Board, serve upon each person
against whom the Competition Policy Advocate is seeking
an order or recommendation from the Board a copy of the

application and all supporting documentation to be used
on the ex parte application.
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Recommendation 11

That the Competition Act further provide that if the
Competition Policy Advocate proves a prima facie case
pursuant to subsection 31.91(1) the person or persons
who received a copy of the application shall be notified
accordingly and given thirty days from the date of notifi-
cation to conclude a proposed consent order with the
Competition Policy Advocate or, alternatively, file with the
Competition Board a written response to the application
brought by the Competition Policy Advocate, including
any alternate proposed order.

Recommendation 12

That the Competition Act also provide that, if no pro-
posed consent order is negotiated, all materials utilized
by the Competition Policy Advocate in support of the
application under subsection 31.91(1) and any written
response thereto be admissible in any subsequent pro-
ceedings before the Competition Board in relation to the
same matter.

Recommendation 13

That the Competition Act further provide that if a pro-
posed consent order is negotiated the same, together
with a clear and concise description thereof and an ‘“eco-
nomic impact statement” setting forth a brief statement
of the costs and benefits of the proposed order, both such
latter documents to be prepared by the Competition
Policy Advocate, be filed forthwith with the Competition
Board and be available to the public.

Recommendation 14

That the Competition Act provide that within sixty days
of the filing with the Competition Board of the proposed
consent order, the description thereof and the ‘“economic
impact statement” that any person be able to file with the
Board written comments with respect thereto and further
that any person that would be substantially affected by
the proposed order as a consumer, producer or otherwise
be able to file a written ‘“application for disallowance”
setting forth the manner in which that person would be
substantially affected and the costs and adverse effects



such proposed consent order would have on that person
as a consumer, producer or otherwise.

Recommendation 15

That the Competition Act also provide that if, upon the
expiry of sixty days following the filing of the proposed
consent order, no written comments or “application for
disallowance” has been filed, the proposed consent order
becomes a final consent order.

Recommendation 16

That the Competition Act further provide that if, upon the
expiry of sixty days following the filing of the proposed
consent order, any written comments or “application for
disallowance” have been filed with the Competition
Board, the member of that Board who heard the applica-
tion under subsection 31.91(1) be required to review all
materials filed and give written reasons within thirty days

for either approving the terms of the proposed order or
disallowing it.

Recommendation 17

That the Competition Act further provide that if a pro-
posed order is approved by a member of the Competition
Board that it be made a final consent order whereas if it is
disallowed the Competition Policy Advocate be required

to immediately proceed with the matter before the Com-
petition Board.

Recommendation 18

That the Competition Act further provide that in all cases
where a proposed consent order is disallowed by a
member of the Competition Board that all materials filed
in respect to such proposed order be admissible in pro-
ceedings before the Board in relation to that same matter.

Recommendation 19

That the Competition Act further provide that in all cases
where the Competition Policy Advocate and the person or
persons who received a copy of the application made
under section 31.91 have filed materials with the Competi-
tion Board but no proposed consent order has been
negotiated or a proposed consent order has been disal-
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lowed by a member of the Board, that the Competition
Board shall review with the parties all documents filed
with it and seek to obtain a resolution of all or some of the
issues before it before proceeding to hear the application.

Rights of Appeal

80. Representations have been made that the appeal provi-
sions under the present proposals are inadequate. Various ap-
proaches have been suggested in order to rectify this situation.
Prior to dealing specifically with our proposal in this respect, we
feel it important to outline the appeal provisions already existing
in respect to any decisions taken by the Competition Board.

81. Under section 28 of the Federal Court Act, the Federal
Court of Appeal has the power to review and set aside decisions
made by the Board where the Board has failed to observe the
principle of natural justice, acted beyond or refused to exercise
its jurisdiction, has erred in law in making its decision or order or
has based its decision on an erroneous finding of fact made in a
perverse or capricious manner without regard to the submis-
sions before it.

82. In addition, the Trial Division of the Federal Court has
jurisdiction under section 18 of the Federal Court Act to issue all
the prerogative writs other than habeas corpus, and to grant
injunctions and declaratory relief in respect to any matter where
a decision or order has not yet been made by the Board.

83. It is the Committee’s view that a further and absolute
right of appeal to the Federal Court of Appeal should exist in
respect to orders of the Competition Board that would effect a
divestiture or dissolution of a business or the cancellation of
certain intellectual property rights. In order, however, to avoid
negating the rationale behind the creation of the Competition
Board the Federal Court of Appeal would not, under the Com-
mittee’s proposal, be permitted to substitute its decision for that
of the Board but simply be permitted to direct the matter back
to the Board for further determination. The Recommendations
and details of the Committee’s proposal in this regard are set
out in Chapter IX—*‘Competition Board”’.
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CHAPTER VI

COLLECTIVE BARGAINING ACTIVITIES

Principal Representations

84. Subsection 4(1)(c) of the Competition Act would
exempt ‘‘contracts, agreements or arrangements between or
among two or more employers in a trade, industry or profes-
sion” from all the provisions of the Act provided that such
contracts, agreements or arrangements related to collective
bargaining with employees or workmen and did not involve a
‘““selective’” boycott as described in subsection 4(2). This exemp-
tion was said to be too restrictive; first, because it would not
permit inter-industry agreements of the type contemplated by
the Act, and secondly, because it would not permit a *‘selective”
boycott by employers. Both such rights, it was stated, are now
enjoyed by organized labour for purposes of collective bargain-
ing and would be preserved in the Competition Act.

85. General representations were made to the effect that
organized labour activities should not be exempt from the provi-
sions of the Competition Act. The premise for this argument
rested on the belief that organized labour’s activities were as
prone to anti-competitive behaviour as activities in any other
sector of the economy.

Comments and Recommendations

86. It is to be noted that subsection 4(1)(a) does not fully
exempt labour from the purview of the Act. The exemption is
only available when the activities of labour are for the ‘‘reason-
able protection” of workmen or employees in their capacity as
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such. It is noted, however, that the exact limitations of labour’s
exemption have yet to be defined by the courts. Nevertheless,
the Committee does not believe that employers should be en-
abled to enter into arrangements that could result in a type of
‘“selective’” boycott during periods of labour strife and even
beyond. To do so might well place labour and those not party to
such arrangements in an inequitable and undesirable position.

87. In light of the representations made respecting the
need to support in competition law a mechanism whereby com-
binations of employers would be allowed to negotiate with
labour, the Committee believes that employers ought to be
placed in a parallel and perhaps countervailing position under
the provisions of section 4.

Recommendation 20

That subsection 4(1)(c) be amended so that it is appli-
cable to contracts, agreements or arrangements pertain-
ing to collective bargaining entered into by employers in
different trades, industries or professions.

Recommendation 21

That the limitations found in subsection 4(2) relating to
“gelective” boycotts be retained.
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CHAPTER VIi

REGULATED CONDUCT

Principal Representations

88. A substantial number of submissions and briefs to the
Committee expressed concern as to the effects of sections 4.5
and 4.6.

89. Many felt very strongly that section 4.5, in its present
form, would lead to such uncertainty that certain ‘““public agen-
cies’’ to which it referred would be subject either to a series of
court proceedings to clarify its application or would be reluctant
to carry out their normal functions until this section was clarified.
This at a time when, as the Committee was advised, many such
public agencies were subject to considerable effective supervi-
sion. On the other hand, it was generally recognized that there
was a need for a provision in the Act that would clearly specify
the interface between ‘‘regulated conduct’”’ and competition law
for the benefit of both the regulator and the regulatees.

90. In addition, a number of groups initially indicated that
they wanted full exemption from all aspects of the Competition
Act. However, under examination before the Committee, we
think it is fair to say that this original position was adjusted to
the point that those who made such representations would be
satisfied with an exemption for those sections already covered in
section 4.5 extended to include section 38.1, which relates to
‘“‘systematic delivered pricing’’.

91. The Committee’s attention was further drawn to situa-
tions where provincial regulatory bodies exercised delegated
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powers in relation to agricultural products over interprovincial
and export trade. Again, the Committee was advised that there
were ample provisions in Federal legislation for the extensive
supervision and control of such powers although there was some
question as to whether such provisions were, in fact, being
actively exercised.

92. Further in respect to section 4.5 very considerable
concern was expressed in relationship to subsection 4.5(2)(c)
where it was felt that such a basket clause would, in fact, make it
difficult, if not impossible, to qualify for the exemption otherwise
available in the earlier paragraphs of subsection 4.5(2)(c).

93. Submissions were also received by the Committee to
the effect that section 4.5 was deficient in that it would not
encompass agreements between members of the air transport
industry. In particular, it was stated that it would fail to exempt
agreements relating to rates and fares entered into in accord-
ance with bilateral international agreements negotiated between
the Government of Canada and other countries since such
agreements were not regulated by a ‘“‘public agency’’ as contem-
plated by the section.

94. While the Committee’s attention was drawn to Bill
C-33, An Act to amend the National Transportation Act and the
Department of Transport Act, which proposes a provision (sec-
tion 3.3) which would permit the exemption of such agreements
from the application of section 32 of the Competition Act, that
provision was said to be too narrow and complex to achieve any
meaningful result. Further, concern was expressed that Bill C-33,
which received first reading on January 27, 1977, might not be
enacted in advance of or coincidental with the Competition Act.

95. Concern was also expressed in relationship to section
27.1. Those representing marketing boards were particularly
concerned that this expanded provision would allow the Compe-
tition Policy Advocate to intervene in respect to, and interfere
with, the day to day activities of marketing boards.

96. Section 4.6 was regarded by some as an unnecessary
intrusion into the operation of regulatory agencies particularly in
light of the provisions of section 27.1. Indeed, it was stated that
the requirements of section 4.6 would extend far beyond the
activities of regulatory bodies established by Federal legislation.
Others, however, felt that section 4.6 would serve to restrict the
loss of competitive benefits resulting from regulation and to
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demonstrate that regulation was not necessarily inimical to
competition.

Comments and Recommendations

97. While conduct that takes place under the umbrella of
the regulatory agency is generally insulated from the full forces
of competition, the evidence before the Committee clearly indi-
cates that the intent of section 4.5 is to exempt such conduct
provided that it is being responsibly reviewed by an impartial
body. The Committee supports this objective and concludes,
from the submissions and briefs presented, that in the majority
of circumstances such impartial review procedures are in place
and functioning. In those cases where there is no impartial
review of the activities of a “‘public agency” that is composed of
representatives of the persons it is regulating, the Committee
considers that a competition law of general application should
not treat such activities differently than if they were undertaken
by any other form of private business organization.

98. The Committee notes that section 33 of the Farm
Products Marketing Agencies Act is also being amended by the
Competition Act to facilitate its continued application under the
new proposals. Section 33 of the Farm Products Marketing
Agencies Act would provide a Competition Act exemption for
any contract, agreement or other arrangement between an
agency established under the Farm Products Marketing Agen-
cies Act and any person or persons engaged in the production
or marketing of a “regulated product” where that agency has
authority to enter into such an arrangement. The full impact of
the Competition Act on agencies under the Farm Products
Marketing Agencies Act can thus only be viewed in light of
section 33 of that Act.

99. The following Recommendations are therefore made in
order to clarify the application of section 4.5 in a manner
consistent with the express intent of that section.

Recommendation 22

That section 4.5 be revised to clearly indicate that all
conduct in respect of the marketing of any agricultural or
horticultural product would be subject to the exemption
therein so long as such conduct was, in fact, attentively

supervised or controlled by a government appointed
“public agency”.
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Recommendation 23

That section 4.5 be further revised to clearly indicate that
all conduct, other than in respect of the marketing of
agricultural or horticultural products, be subject to the
exemption provided in the section so long as such con-
duct is required or authorized by a government appointed
“public agency” that is clearly entitled to control such
conduct and is, in fact, attentively doing so.

Recommendation 24

That subsection 4.5(1) be amended to inciude reference
to section 38.1 (systematic delivered pricing).

100. The effect of these three Recommendations would, in
the Committee’s view, clarify the application of section 4.5 while
at the same time assuring that regulatory conduct would be
exempt insofar as it was subject to impartial and considered
control. As a result, the necessity for the retention of subsection
4.5(2)(c) would be questionable.

Recommendation 25
That subsection 4.5(2)(c) be deleted from the Act.

101. Except in the narrow area of agreements as to rates
and fares made pursuant to bilateral arrangements entered into
by the Government of Canada, the Committee does not consider
that the air transport industry has presented any persuasive
evidence as to why it should be exempted in respect of all
agreements or arrangements affecting air transportation. Such a
broad exemption would only serve to insulate the industry from
the competitive system without even imposing upon it the need
to justify the benefits, if any, of such a unique position.

102. If agreements between members of the air transport
industry which would affect related industries and the air travel-
ler are to be exempt from competition law, such an exemption
should, in the Committee’s view, only arise in the circumstances
contemplated by section 4.5; that is, when the agreements are
required or authorized by an appointed ‘“‘public agency’ that is
clearly entitled to control the implementation of such an agree-
ment and is doing so.

Recommendation 26

That section 3.3 of Bill C-33, An Act to amend the Nation-
al Transportation Act and the Department of Transport
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Act, be transferred, in its present form, to the Competi-
tion Act.

103. Subsection 4.6(1) simply mandates regulatory agen-
cies exercising federal powers in respect of prices, fees or rates,
conditions of entry, mergers or output to achieve their objectives
in the manner least restrictive of competition when there are
alternate choices available. This is but an affirmation of the fact

that regulation and competition can and should co-exist where
possible.

104. The ability of the Competition Policy Advocate alone
to appeal a decision or order of a regulatory agency that is
exercising federal powers as provided in subsection 4.6(2) is
only available if the Competition Policy Advocate has intervened
under section 27.1 in the proceedings leading to such decision
or order. If in the circumstances described in subsection 4.6(1),
competition and regulation can co-exist effectively, and if
representations are made to that effect, it would appear to
follow that some procedure should be available to assure that

regulatory agencies are alert to and explore the benefits of
competition.

Recommendation 27

That subsection 4.6(2) be clarified by providing that the
Competition Policy Advocate must appeal any decision or
order arising out of proceedings concerning which he has
intervened pursuant to section 27.1 within 10 days of the

time that decision or order was first communicated to
him.

105. In respect to the concerns expressed relating to
section 27.1 the Committee notes that section 27.1 is an exten-
sion of an existing provision in the Combines Investigation Act.
However, it remains unclear as to when the Competition Policy
Advocate can intervene in any matter before a federal board,
commission or other agency. In order to clarify this matter and
to obviate the concern expressed by many that such powers
could be abused in that the Advocate may be empowered to
intervene in the day to day activities of the board, the Committee
finds it advisable to recommend that the section be clarified.

Recommendation 28

That section 27.1 of the Competition Act be amended to
provide that the Competition Policy Advocate may only
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intervene in any matter before a federal board, commis-
sion or other agency when such board, commission or
other agency is, in fact, conducting proceedings in
respect to any matter before it.



CHAPTER Vil

COMPETITION POLICY ADVOCATE

Principal Representations

106. Certain briefs and submissions to the Committee
urged the restriction of the powers of the Competition Policy
Advocate, the name of the officer in charge of carrying out the
public enforcement of competition law, or, alternatively, the
modification of the Act so as to make that officer more account-
able. In addition, there were specific representations relating to
the following:

(i) The provisions regarding solicitor-client privilege found in

section 10.1.

(ii) The provisions of section 10.2 relating to the Competition

Policy Advocate’s access to computer data.

(iii) The rights of parties to copy and obtain the prompt
return of materials taken by the Competition Policy Advo-
cate or his representative.

(iv) The relationship of.the Competition Policy Advocate to
the Competition Board.

(v) The adequacy of the provisions of subsection 27(3)
relating to the confidentiality of evidence or information
obtained by the Competition Policy Advocate under the Act.

Comments and Recommendations

107. By extending the scope of competition law, the Act
naturally expands the duties of the Competition Policy Advocate.
It does not necessarily follow, however, that the investigative
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powers involved in such public enforcement must be expanded
proportionately or at all. It appears that what are perceived as
expanded powers of the Competition Policy Advocate really
amount to no more than either a codification of existing, infor-
mal practice or a modernization of already extant provisions.

108. Nevertheless, the Committee is of the view that the
provision regarding solicitor-client privilege, section 10.1, should
be clarified. When solicitor-client privilege is claimed with
respect to an item, the section, as it presently stands, would
appear to provide the Competition Policy Advocate or his repre-
sentative with the option of submitting the item to a court for
adjudication as to that claim or disregarding the claim entirely.

109. The Committee realizes that the section was drafted in
order to permit the resolution of claims of privilege without the
necessity of a court hearing and if the procedure were made
obligatory it might well make it impossible to resolve such a
claim without a court hearing. However, the Committee consid-
ers that the inconvenience and expense of such a result, in the
few circumstances where it might arise, is more than offset by
the certainty that would be achieved by making the procedures
of the section mandatory. Further, the Committee can see no
reason why there should not be a clear right of appeal available
to both the Competition Policy Advocate and the party con-
cerned from a decision made pursuant to subsection 10.1(2).

Recommendation 29

That there be a right of appeal for both the Competition
Policy Advocate and the party concerned from any order
respecting the question of privilege made pursuant to
subsection 10.1(2).

Recommendation 30

That subsection 10.1(1) be amended by replacing the
word “may” with the word “shall”.

110. Section 10.2 recognizes the fact that much business
data previously maintained in various forms is now stored in
computers and gives the Competition Policy Advocate access to
such data during the course of an inquiry. In this respect, the
section simply modernizes the long-standing provisions that
permitted the examination of books, papers, records or other
documents for purposes of an inquiry. The Committee is, how-
ever, concerned that a person who provides or is required to
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provide a print-out or other copy of computer data not havq to
bear any financial burden in order to comply with the require-
ments of the section.

Recommendation 31

That section 10.2 be amended so as to require the Com-
petition Policy Advocate to reimburse all reasonable
expenses incurred by any person in providing a print-out
or other copy of computer data.

111. Subsection 18(1) provides for either the return of
books, papers, records or other documents obtained by the
Competition Policy Advocate or copies thereof within sixty days
after they come into his possession. Subsection 18(2) provides
for the return of “things’’ within sixty days after their coming into
his possession unless, in the opinion of the Competition Policy
Advocate, they are required for the purposes of a criminal
prosecution or a Competition Board proceeding commenced
before the expiry of that time period. If, however, the Competi-
tion Policy Advocate is of the opinion that the “things’” may be
required for a prosecution or proceeding that has not been
commenced within the sixty day period, he may return the
“things” with a direction that they be retained unaltered for a
stated period of time and returned to the Competition Policy
Advocate if he so requests within that stated period.

112. It appears to the Committee that there may well be
circumstances, particularly pertaining to ‘“‘things’”, where the
sixty day period or the requirement that there be no alteration of
the “thing” could cause serious problems for the party con-
cerned. If, for example, the “thing’’ was a computer tape relating
to a business’s accounts receivable, would that business be
placed in the position of being unable to utilize such tape, first,
for a period of sixty days and then, possibly, for a further
indeterminate period? The Committee is of the view that in
circumstances such as described there should be a clear provi-
sion in the Act which would prohibit the Competition Policy
Advocate from retaining possession of either documents or
“things” essential to the business activities of the person con-
cerned without either providing that person with a copy of such
document or ‘“thing” or making other mutually satisfactory
arrangements in respect thereto. Further, in the event of a
dispute as to the impossibility or impracticability of making

39



copies or other arrangements, the Act provide that the person
concerned be able to apply to the courts for the return of the
item or items at issue and for permission to utilize such item or
items on terms which would clearly preserve the Competition
Policy Advocate’s right to examine such items and introduce
them in evidence in any subsequent proceedings.

Recommendation 32

That a provision be added to the Act prohibiting the
Competition Policy Advocate from retaining possession
of any book, paper, record, document or ‘“thing”, essen-
tial to the business activities of the owner of or any
person from whom such item was obtained, without pro-
viding that person with a copy of such item or making
other mutually satisfactory arrangements in respect
thereto.

Recommendation 33

That a further provision be added to the Act whereby in
the event of any dispute as to what is “essential” to the
operation of a person’s business, the impossibility or
impracticability of making copies or other arrangements,
the courts, upon an application by the owner of or any
person from whom any book, paper, record, document or
“thing” was obtained, can order the return of such item
and permit the utilization thereof on such terms as will
preserve both the Competition Policy Advocate’s right to
continued examination of such item and his ability to
introduce it in evidence in the same state as it was found
in any subsequent proceedings under the Act.

113. Concerns were expressed with regard to section
31.91 which requires the Competition Policy Advocate to bring
an ex parte application before a single member of the Competi-
tion Board and to satisfy such member that a prima facie case
exists for the making of an order or recommendation prior to the
Competition Policy Advocate commencing a proceeding before
the Board itself under any of sections 31.2 to 31.77. One of the
concerns was that the section might serve to establish a rela-
tionship between those in charge of the public enforcement of
the Act and those in charge of its adjudication.

114. The Committee notes that by deleting this section and
other similar provisions, for example subsections 9(2), 10(3),
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12(1), 17(1), 17(7) and 17(8), the Act would provide few checks
on the exercise of powers by the Competition Policy Advocate.
Further, the Committee would not expect that, in practice, the
section would lead to any unhealthy relationship but, to the
contrary, would serve to arrest proceedings founded upon ques-
tionable bases. In this regard, the Committee notes that the
onus on the Competition Policy Advocate under subsection
31.91(1) is to satisfy a member of the Competition Board “that a
prima facie case exists”. The Committee considers that a
strengthening of this onus could well enforce the objectives of
the section.

115. It was also proposed that if section 31.91 was to
remain in the Act the application to the single member of the
Competition Board should not be ex parte but on notice to the
party or parties concerned so that the proceeding would be
more akin to a preliminary inquiry in the criminal law sense. It is
the Committee’s view that such a proposal would only serve to
prolong proceedings under Part IV.| of the Act while at the same
time detracting from the emphasis on civil as opposed to crimi-
nal enforcement of the Act.

Recommendation 34

That section 31.91 be retained in the Act but that the onus
under subsection 31.91(1) be strengthened by providing
that there must be a “strong” prima facie case demon-
strated before the Competition Policy Advocate can pro-
ceed before the Competition Board.

116. Subsection 27(3), providing for the maintenance of
confidentiality with respect to evidence or information obtained
by the Competition Policy Advocate under the Act, was also the
subject of concern. That concern related not to the thrust but to
the language used in the subsection and, in particular, to the
fact that the subsection provided that evidence or information
obtained could not be disclosed “‘except for the purposes of this
Act”. There was some question as to whether this language
would permit the Competition Policy Advocate to disclose, for
example, such evidence or information to a private party who
had commenced a civil action under the Act. It is the Commit-
tee’s view that the wording of the subsection can and should be
clarified in this respect.
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Recommendation 35

That subsection 27(3) be amended to make it clear that
no evidence, information, document or thing obtained
pursuant to the Act can be disclosed by the Competition
Policy Advocate except for the purpose of exercising his
powers and performing his duties under the Act.



CHAPTER IX

COMPETITION BOARD
Principal Representations

117.  While many representations to the Committee
approved of the partial shift from criminal enforcement of com-
petition law to a process of civil review by the proposed Compe-
tition Board, there was considerable concern expressed with
respect to the limited right of appeal from decisions of that
Board and the qualifications of its members. The Committee’s
attention was also drawn, first, to the fact that there was no
provision requiring publication of the proposed rules of the
Board and hence no formal opportunity afforded to interested
persons to make representations with respect thereto and,
second, that the Board was not required to give reasons with
respect to each of its decisions.

118. In addition, underlying concerns were expressed
respecting the perceived significant and absolute power given to
the Competition Board over economic activities in the market
place. Basic concerns were also expressed respecting the
potential conflict between Competition Board and Cabinet deci-
sions under the Foreign Investment Review Act.

119. There were also concerns respecting the broad, open
guidelines under which the Board would operate and the fact
that in respect to its decisions there is no provision for the
government to take into account other broad policy objectives
through a Cabinet override.
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Comments and Recommendations

120. It is clear from the nature of the functions proposed
for the Competition Board that its members must bring to their
task practical knowledge or training in the fields of business,
law, economics or public affairs. From the hearings held by the
Committee, it is apparent that this is recognized by the Minister
of Consumer and Corporate Affairs and his officials. Any attempt
to particularize the qualifications of potential appointees to the
Board would necessarily introduce rigidity which could result in
the disqualification of able persons.

Recommendation 36

That, in view of the foregoing comments, the Competition
Act be amended to provide that persons appointed as
members of the Competition Board have practical knowl-
edge and training in such fields as commerce (including
business and labour), finance, law, economics or public
affairs.

121. Certain provisions of the Act would permit the Com-
petition Board to order a divestiture or a dissolution of a busi-
ness or the cancellation of certain intellectual property rights
where it found that the purpose of a particular provision could
not be achieved in any other manner. The Committee considers
that in such circumstances the person against whom such an
order is made should have an absolute right to a full appeal to
the Federal Court of Appeal.

122. In order, however, to recognize the position of the
Board with its unique expertise, the Committee is of the view
that the Court of Appeal should not be permitted to substitute
its decision for that of the Board and hence, if the appeal is
allowed, should only be permitted to direct the matter back to
the Board for further consideration and determination, either
generally or in respect of a specified matter. In so doing, the
Court should advise the Board of its reasons and give it such
directions as the Court considers appropriate to the
reconsideration.

Recommendation 37
That in the case of an order by the Competition Board

(i) directing the dissolution of a merger or the dispos-
al of assets pursuant to section 31.71;
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(i) directing the dissolution of a “monopoly”, a
reduction in the degree of monopoly or the divesti-
ture of part of a business or any of the assets thereof
pursuant to section 31.72;

(iii) directing the dissolution of a “monopoly”, a
reduction in the degree of monopoly or the divesti-
ture of part of a business or any of the assets thereof
pursuant to section 31.73; or

(iv) directing the granting of patent, trade mark,
copyright or industrial design licence or the revoca-
tion of a patent or expungement of a trade mark,
copyright or industrial design pursuant to section
31.74

the person against whom such an order is made have an
absolute right of appeal on questions of both fact and law
to the Federal Court of Appeal. If the Federal Court of
Appeal allows such appeal, it should not be permitted to
substitute its decision for that of the Board but should
only be permitted to direct the matter back to the Com-
petition Board for further consideration and determina-
tion, either generally or in respect of a specified matter. In
so directing the matter back, the Court of Appeal should
be required to advise the Competition Board of its rea-
sons and to give it such directions as are considered
appropriate to the reconsideration.

123. As already indicated in Chapter V, this right of appeal
would be in addition to the rights of appeal found in Sections 18
and 28 of the Federal Court Act.

124. The Committee was not advised of any reasons why
proposed rules of the Competition Board could not be published
in advance and an opportunity thus afforded to those interested
to make representations in regard thereto. The Committee
would view such a procedure as being consistent with that
required of or adopted by many judicial and quasi-judicial
bodies and, indeed, in keeping with the provisions of subsection
39.22(2) respecting the publication of regulations relating to
practice and procedure in class and substitute actions.

Recommendation 38

That the Act be amended to provide that any rule pro-
posed by the Competition Board pursuant to section 16.3
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be published in the Canada Gazette and a reasonable
opportunity afforded to interested persons to make
representations with respect thereto.

125. With respect to decisions of the Board, the Committee
notes that subsection 31.8(1.3) only requires that reasons for
such decisions be given when they are requested by a party to a
proceeding. The Committee considers that it would be appropri-
ate, if for no other reason than to foster an understanding of the
statute, to require that all the Board’s decisions be supported by
written reasons.

Recommendation 39

That subsection 31.8(1.3) be amended so as to require the
Competition Board to give written reasons for each of its
decisions.

126. In respect to the general concerns expressed relating
to Cabinet overrides, conflicts with the Foreign Investment
Review Act, excessive powers of the Board and broad general
guidelines, the Committee has attempted to deal with these
general questions throughout the report but, more particularly,
in Chapters V and XII.
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CHAPTER X

SPECIAL REMEDIES AND PROCEDURES

Principal Representations

127. Representations were made to the Committee regard-
ing the Competition Board’s powers to issue interim injunctions
pursuant to section 29 of the Act. Concern was expressed that
powers to grant interim injunctions and particularly ex parte
interim injunctions should not lie in the hands of a body that
might not have the legal experience of a court. On the other
hand, of course, it might well be desirable in certain circum-
stances to prevent the continuance of conduct that appears
offensive and that has or is expected to seriously injure the
economic position of another. It was also stated that there
should be provision for an appeal from an order of the Board
granting an interim injunction.

128. The Committee’s attention was also drawn to subsec-
tion 20(1) of the Act which provides that a person whose conduct
is being inquired into will not be entitled to be present during the
taking of evidence before a hearing officer unless it is his
evidence that is being taken and then only during the actual time
it is being taken.

129. The Committee was also referred to subsection 30(2)
which would permit a court, on consent of the Attorney General
and a person accused of an offence under Part V of the Act, to
dismiss the prosecution and make a prohibition order under
subsection 30(1). Concern was expressed, however, that the
effect of this provision might well be rendered inoperative due to
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the fact that subsection 30(5) expressly provides that there can
be no appeal from an order made in such circumstances.

Comments and Recommendations

130. The Committee considers that the Competition Board,
like the courts, should be able to act to prevent serious injury
from occurring. No case would, however, appear to have been
made as to the necessity for the Board to have ex parte
injunctive powers or for modifying the tests or principles applied
by the courts in granting interim injunctions. With respect to the
question of appeals from orders of the Board in respect to
interim injunctions, it is the Committee’s view that the provisions
of section 28 of the Federal Court Act provide sufficient scope
for review in this regard.

Recommendation 40

That subsection 29(3) empowering the Competition Board
to grant ex parte interim injunctions be deleted from the
Act with necessary consequential changes to subsections
29(2) and (5).

Recommendation 41

That the bases upon which the Competition Board and
the courts are permitted to grant interim injunctions as
set out in subsections 29(1) and 29.1(1) be amended to
reflect the principles followed by the Federal Court of
Canada in granting such injunctions which are referred to
in subsection 30(8).

Recommendation 42

That the Act also be amended to provide that any written
comment by a person whose conduct is the subject of an
enquiry be made part of any documentation or informa-
tion relating thereto that is transmitted to the Governor-
in-Council under Section 28 or supplied to the govern-
ment of any other country pursuant to Section 47.1.

131. The Committee is concerned with the fact that under
subsection 20(1) a person whose conduct is being inquired into
will not have an opportunity to be present when oral evidence is
given by others in respect to the matters involved in that inquiry.
While the Committee understands that there is concern that
witnesses are inhibited by the presence of the person against
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whom they may find themselves giving evidence, this concern
must, in the Committee’s view, be balanced against the fact that
oral evidence given before a hearing officer could serve as the
basis: for a proceeding before the Competition Board or the
courts; for the removal or reduction of custom duties under
section 28; and that it could also be utilized in another inquiry
pursuant to subsection 47(2) or could be provided to another
government or agency in accordance with an international
agreement made under the provisions of section 47.1.

132. Under the circumstances, it is the Committee’s view
that when oral evidence is given in the course of an inquiry under
the Act each person whose conduct is being inquired into should
be afforded an opportunity to comment on the subject matter of
the inquiry before any further action or proceedings are taken in
respect to that inquiry.

Recommendation 43

That the Act be amended to provide that when oral
evidence is given during an inquiry the person or persons
whose conduct is the subject of that inquiry be provided
by the Competition Policy Advocate with a brief state-
ment of the matters to which that inquiry relates and be
afforded an opportunity to comment thereon in writing
prior to any further action or proceedings being taken
under the Act in respect to the subject matter of that
inquiry.

133. The Committee fully supports the objective of subsec-
tion 30(2) but is satisfied that this objective would be better
served if a right of appeal was granted to the accused person
and the Attorney General in respect to any order made

thereunder.
Recommendation 44

That subsection 30(4), which denies any right of appeal

from an order made under subsection 30(2), be deleted
from the Act.
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CHAPTER XI

AGREEMENTS RESTRICTING IMPORTS OR EXPORTS

Principal Representations

134. Submissions were received by the Committee to the
effect that this provision would interfere with normal marketing
arrangements between ‘“affiliated’” corporations.

Comments and Recommendations

135. The provisions of the section would only come into
play should there be agreements or arrangements to restrict
imports or exports that also were designed to protect the price
levels within or outside Canada of the product concerned. Thus,
in the Committee’s view, section 31.61 should not interfere with
normal marketing arrangements between affiliates provided
such agreements are not in the nature of mini-cartels.

136. In examining the language of section 31.61, the Com-
mittee noted that its provisions would only apply in the case of
agreements or arrangements by “‘corporations”. In view of the
other provisions relating to conduct reviewable by the Com-
petititon Board, the Committee considers it would be desirable
to have section 31.61 apply to “persons”, including natural
persons, associations, partnerships and others. Further, the
Committee would suggest consideration be given to the re-draft-
ing of subsection 31.61(2) to provide that no order will be made
against any corporation that does not account for twenty-five
per cent or more of the production or supply “in a Canadian
market”.
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Recommendation 45

That section 31.61 be amended so as to apply to
“persons”.

Recommendation 46

That subsection 31.61(2) be amended by deleting the
words “in Canada” and substituting therefor the words
“in a Canadian market”.



CHAPTER XIlI

MERGERS

Principal Representations

137. Many submissions to the Committee approved of the
fact that under the Competition Act the subject of mergers
would be reviewable by the Competition Board and would no
longer be characterized as a criminal offence. Nonetheless,
concern was expressed as to:

(i) the definition of ““merger’ in subsection 31.71(1);
(ii) the position of joint ventures under the section;
(iii) the twenty per cent threshold test for horizontal mergers;

(iv) the list of factors which the Competition Board was
directed to consider by subsection 31.71(4);

(v) the “substantial gains in efficiency’’ test in subsection
31.71(5);

(vi) the Competition Board’s inability to consider any deter-
mination made under the Foreign Investment Review Act
and, as a result, to be in the possible position of making an
order dissolving a merger notwithstanding that it had been
allowed under the Foreign Investment Review Act;

(vii) the lack of any procedure whereby proposed mergers
could be considered in advance and a determination
obtained as to whether they would be considered review-
able if consummated; and

(viii) the lack of any limitation period beyond which a merger
would not be reviewable.
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Comments and Recommendations

138. While the definition of “merger” in subsection 31.71(1)
is similar to that found in the Combines Investigation Act, the
use of the words ‘“‘establishment” and “or otherwise” have
broadened the scope of the definition considerably. There is no
doubt, however, that the definition must be of sufficient compass
to permit consideration of situations which, no matter by what
name they may be called, connote the union or combining of two
businesses. Thus, certain types of joint ventures should not be
considered beyond possible review simply because of the use of
the phrase “joint venture’’. On the other hand, it is clear that not
all joint ventures should be reviewable. The question then is one
of eliminating unnecessary uncertainty without sacrificing the
flexibility required to allow skilled judgments to be made.

Recommendation 47

That the definition of “merger” in subsection 31.71(1) be
amended so as to limit its potential scope to situations
where there is some type of union or combination of two
businesses. It is suggested that this might be achieved by
replacing the words “or otherwise” with the words “ or
other similar manner”.

Recommendation 48

That the position of joint ventures under the Act be
specifically addressed either in section 31.71 or elsewhere
in the Act so as to clarify the application of section 31.71
and other relevant provisions thereto.

139. Subsection 31.71(2) provides that a ‘“‘merger” that
“lessens or is likely to lessen, substantially, actual or potential
competition” is reviewable if it is a horizontal merger and the
parties thereto, together with their affiliates, will have more than
twenty per cent of any market once the merger is completed. It
is recognized by the Committee that the twenty per cent criteri-
on is nothing but a rough basis for separating out the ‘‘signifi-
cant merger” from the insignificant one. As has been pointed
out frequently in the representations made to the Committee, a
concentration percentage is but one indicator, and perhaps a
minor one, of a market situation. It is felt that the Competition
Board will also view it as such. Nevertheless, it does provide a
type of per se guidance that can be relied upon.
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140. In assessing the list of factors set forth in subsection
31.71(4), it is to be noted that the Competition Board has the
discretion to determine which of those factors it considers
relevant in any particular fact situation and, in addition, has the
discretion to determine the weight to be assigned to the factors
it does consider relevant. It must also be noted that a consider-
ation of those factors is only relevant to the Board’s finding of
whether or not the merger “lessens or is likely to lessen, sub-
stantially actual or potential competition”” and is not necessarily
determinative of whether the Board will make an order. The list
is exhaustive and in that respect provides certainty but at the
same time each of the items is not so narrow in scope as to
preclude development in appropriate situations. Nevertheless,
the Committee notes that the list of factors does not include any
reference to the transmission of benefits to society that might be
achieved by a merger.

Recommendation 49

That the list of factors set forth in subsection 31.71(4) be
expanded to include a new factor giving the Board discre-
tion to take into account the nature, extent and timing of
the transmission of the benefits of any efficiency gains to
society.

141. Subsection 31.71(5) directs the Competition Board to
permit a merger when it is ‘‘satisfied’’ by the parties to the
merger or proposed merger that “‘there is a high probability that
it will bring about substantial gains in efficiency ... that are not
reasonably attainable” otherwise. The Committee considers this
a rigorous, all-embracing test that tends to run counter to the

expressed need for flexibility as evidenced by the shift from
criminal control to civil review.

Recommendation 50

That subsection 31.71(5) be amended so as to permit the
Board to allow a merger on the basis of a less onerous
test than that presently proposed when the parties
adduce evidence that it will bring about substantial gains
in efficiency. In this regard and for purposes of symmetry,
consideration should be given to replacing the words
“where it is satisfied by the parties” with the words
“where, after hearing the parties, it finds that”.
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142. Much concern was expressed in many of the represen-
tations made to the Committee in respect to subsections
31.71(10) and (11) which, in essence, provide that an ‘“‘invest-
ment”’ under the Foreign Investment Review Act can be
reviewed before the Competition Board and no determination in
respect thereof pursuant to the Foreign Investment Review Act
is binding upon the Board. Some perceived such provisions as
but another substantial barrier to business investment while
others reasoned that the provisions simply confirmed the vast-
ness of the Board’s potential powers.

143. While it was made clear to the Committee by officials
of the Department of Consumer and Corporate Affairs, that it
was expected that consideration of any reievant “‘investment”
would proceed simultaneously under both the Foreign Invest-
ment Review Act and the Competition Act, the Committee can
detect no substantive reason why the Competition Act cannot
be structured so as to assure that a situation that is to be
reviewed by the Competition Board will not, at the same time, be
susceptible to recommendation under the Foreign Investment
Review Act.

Recommendation 51

That subsections 31.71(10) and (11) be revised so as to
provide that an “investment” under the Foreign Invest-
ment Review Act which is also a “merger” for purposes
of the Competition Act shall not be recommended to the
Governor in Council:

(a) unless notice of such investment has been given
to the Competition Policy Advocate and he has failed
to indicate within forty-five days after receipt of such
notice that he has brought or that he shall, within
ninety days after receipt of such notice, bring pro-
ceedings in respect to such investment pursuant to
section 31.71 of the Competition Act; or

(b) if proceedings are brought under section 31.71,
such proceedings are final and there is no order
outstanding under subsection 31.71(3).

144. The issue of pre-merger notification and clearance
raises questions of considerable complexity, for example:

(i) Should pre-notification be a requirement or should
it be optional?
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(ii) Should pre-notification be only applicable to
mergers of a certain size and, if so, what size?

(iii) If there is advance notification, should a binding
ruling be required within a certain period of time or
otherwise the proposed merger be deemed non-
reviewable? If so, what is an appropriate waiting
period and what information concerning the merger
is to be required? Should the reviewing authority
have the right to request and obtain additional
information?

145. If, however, the provisions of section 31.71 are
designed, at least in part, to halt monopolies and restraints of
trade in their incipiency and before they can successfully achieve
a substantial lessening of actual or potential competition, the
Committee would be concerned that the provisions of the Act
would not permit a realistic opportunity to do so. Experience in
other jurisdictions and, in particular, the United States, indicates
that once consummation occurs, it is often too late to obtain
meaningful relief even if the merger is ultimately found to be
anti-competitive. The damage to the market place can conse-
quently never be repaired. For this reason, the addition of a
pre-merger notification provision to the Act would contribute to
effective and realistic implementation of the Act.

146. Considered from the point of view of the parties to a
potential merger, some type of pre-notification and clearance
procedure might well advance the legitimate interests of the
business community in planning and in certainty while at the
same time minimizing the costs associated with post-merger
proceedings.

Recommendation 52

That consideration be given to including in the Competi-
tion Act procedures that would allow for the advance
clearance of mergers. As indicated previously, the Com-
mittee is of the view that such procedures would provide:

(i) for compulsory pre-notification of very large merg-
ers involving the acquisition of a corporation with
total assets or annual sales of $500,000 or more by a

corporation having total assets or annual sales of $9
million or more; and
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(ii) for the issuance, at the discretion of the Competi-
tion Policy Advocate, within 30 days of receipt of the
pre-notification, or such other period as many be
agreed upon by the parties and the Competition
Policy Advocate, of a binding certificate of
compliance.

147. Such procedures must be considered in light of the
Committee’s other recommendations. Even then these proce-
dures may appear too rudimentary but it is the Committee’s view
that any other system would require the creation of a rather
detailed legislative frame-work which we do not consider war-
ranted at this time. The Committee realizes, of course, that in
some measure our approach would simply codify the present
compliance program operated by the Bureau of Competition
Policy and would depend for its success on the abilities of those
in the Bureau who administer that program. Such codification
may, it is suggested, assist in developing that program into a
more meaningful alternative to judicial or quasi-judicial
proceedings.

148. The Committee considers that parties to a merger
should not be subject to having the merger reviewed following
the lapse of a reasonable period of time after the fact of the
merger has either come to the attention of the Competition
Policy Advocate or become widely known.

Recommendation 53

That a new subsection be included in section 31.71 pro-
viding that no application may be brought under the
section after the earlier of a period expiring six months
after the fact of the merger has come to the attention of
the Competition Policy Advocate or after that fact has
been published in a newspaper or periodical of general
circulation.
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CHAPTER Xill

MONOPOLY

Principal Representations

149. Again, while a number of submissions received by the
Committee commended the intent and thrust of section 31.72,
concern was expressed as to:

(i) the need for section 31.72 when the criminal offence of
monopoly was to be retained in the Act or, alternatively;

(ii) the necessity of retaining the criminal section in light of
section 31.72;

(iii) that portion of the section which would permit the
Competition Board to find a monopoly where one or more

persons accounted for less than fifty per cent of a business;
and

(iv) the uncertainty engendered by the use of the words
“restraining economic activity in a manner otherwise than
as described’” which are found in subsection 31.72(2)(a)(v).

Comments and Recommendations

150. In considering whether both a reviewable provision
and a criminal provision with respect to ‘“monopoly’” can or
should exist in the same statute at the same time, it is necessary
to determine whether the two provisions can be distinguished. In
this regard, the Committee notes that section 31.72 would only
provide for review of monopoly situations where certain speci-
fied types of exclusionary behaviour occurred or was likely to
occur whereas the criminal provision, section 33, is confined
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solely to situations where a “monopoly’”’ causes or is likely to
cause detriment to the public.

151. While the distinction is clear, is it necessary to retain
both? Viewing the schema of ...e Act as a whole, the Committee
can find no compelling reason why only one should exist.
Indeed, it would be unacceptable in many cases to characterize
a monopoly situation as criminal when no element of actual
detriment need have resulted. However, when public detriment
sufficient to satisfy the criminal onus does exist, it should be
subject to the sanction of the state and the victim should be in a
position to recover the economic loss suffered as a result.

Recommendation 54
That both sections 31.72 and 33 of the Act be retained.

152. With regard to subsection 31.72(5) which permits the
Competition Board to find a monopoly where one or more
persons account for less than fifty per cent of a business, the
information presented to the Committee clearly indicates that
monopoly power is not necessarily a corollary of bigness. It
would be unrealistic to strike a figure below which it could be
said there would be no monopoly problems but above which it
could be accurately presumed there were such problems. The
figure of fifty per cent is therefore arbitrary. However, it should
be viewed in the context of attempting to provide guidance and
clarity.

Recommendation 55
That no amendment be made to subsection 31.72(5).

153. The words ‘‘restraining economic activity in a manner
otherwise than as described” in subsection 31.72(2)(a)(v) have
evoked some considerable concern. Such concern is aptly sum-
marized in the words of the eminent American jurist, Mr. Justice
Brandeis, as found in the case of Northern Pacific Railway Co.
v. United States (1958), 356 U.S. at page 4, ‘“Every agreement
concerning trade, every regulation of trade, restrains. To bind, to
restrain is of their very essence’’. While the words of subsection
31.72(2)(a)(v) were said to be governed by the legal maxim of
eiusdem generis and hence in keeping with the desire to par-
ticularize the circumstances under which the Competition Board
could find that monopoly power was being exercised, the Com-
mittee is concerned with whether, in fact, such an interpretation
will result.
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Recommendation 56

That subsection 31.72(2)(a)(v) be amended to clearly indi-
cate that it relates only to activity of the same type as
described in the preceding four paragraphs numbered (i)
to (iv) inclusive.

154. In Chapter Xll, the Committee commented on the use
of the word “‘satisfied’”’ in those circumstances where the Com-
petition Board is directed to not make an order. So that the Act
may have symmetry, the Committee considers the same treat-
ment should be applied to subsection 31.72(4).

Recommendation 57

That subsection 31.72(4) be amended in accordance with
the Committee’s Recommendation in respect to subsec-
tion 31.71(5).
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CHAPTER X1V

JOINT MONOPOLIZATION

Principal Representations

155. The dichotomy in the submissions to the Committee
with respect to section 31.73 was clearly defined; some wel-
comed the provision while a substantial number recommended
its deletion. The former felt the section would assist in correcting
certain business inequities and the latter argued that it would
ensnare almost any firm regardless of that firm’s conduct.

Comments and Recommendations

1566. Those that expressed concern with this section gener-
ally did so on the basis that any parallel conduct could be
reviewable, whereas, parallel conduct could be consistent with a
highly competitive market structure as well as an oligopolistic
market structure. The Committee notes, however, that it is not
parallel conduct per se that is subject to review but only parallel
conduct that restrains economic activity in the manner
described in subsection 31.73(1).

157. In the Committee’s view much of the real concern with
the section actually stems from the language used in paragraphs
(a) to (f) of subsection 31.71(1). If that concern was to be
alleviated, the Committee would consider it logical that the
restrictive behaviour of an oligopolist should be subject to a
similar type of review as that of a monopolist. Indeed, such an
approach would appear particularly apt in respect of an enact-
ment directed to the fostering of a market economy that is both
dynamic and efficient regardless of its structure.
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Recommendation 58

That subsection 31.73(2)(f) be amended to clearly indi-
cate that it relates only to activity of the same type as
described in the preceding paragraphs (a) to (d)
inclusive.

158. In Chapter Xll, the Committee commented on the use
of the word ‘“‘satisfied” in those circumstances where the Com-
petition Board is directed to not make an order. In order that the
Act have symmetry, the Committee considers the same treat-
ment should be applied to subsection 31.7 1(5).

Recommendation 59

That subsection 31.73(5) be amended in accordance with
the Committee’s Recommendation in respect to subsec-
tion 31.71(5).
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CHAPTER XV

INTELLECTUAL PROPERTY

Principal Representations

159. Representations to the Committee indicated that each
of the items of industrial property referred to in this section was
governed by a specific Act of Parliament and hence any restric-
tions on the exercise of the rights granted by those Acts should
be contained therein and not in the Competition Act. Further-
more, the Committee’s attention was drawn to the fact that in at
least certain circumstances industrial property rights arise
through the operation of the common law and not exclusively
from statute.

160. Particular concern was expressed with respect to the
provisions of subsection 31.74(1)(c) whereby the Competition
Board would, upon finding that a person was utilizing his indus-
trial property rights in a manner not authorized by the specific
Act relating thereto and so as to adversely affect competition, be
empowered to direct the granting of a licence of the property
right concerned. In the case of trade marks, it was seriously
questioned whether compulsory licensing would be in accord
with legal theory upon which the nature of a trade mark is based.
Furthermore, since the primary function of a trade mark is to
enable consumers to choose between competing products, the
trade mark fosters competition and promotes the public interest.
It is therefore agreed that compulsory licensing of a trade mark
would not serve the public interest.
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Comments and Recommendations

161. While there is no doubt that those Acts of Parliament
pertaining to industrial property rights should express the public
policy with respect to those rights, including the limitation of the
rights established by such enactments, this does not, in the
Committee’s view, derogate from the principle that a general law
as to competition should treat those rights in a manner con-
sistent with the treatment accorded other commercial assets.

Recommendation 60

That the provision in the Competition Act permitting the
review of industrial property rights under circumstances
which create exclusionary or anti-competitive effects be
retained.

162. In view of the representations received and the Com-
mittee’s own consideration of the section, there is a substantial
degree of concern with respect to whether the section, as
presently proposed, will serve to achieve its objectives in an
efficient and reasonable manner. In particular, the Committee
questions whether the section should permit the compulsory
licensing of trade marks when it appears that there are consider-
able doubts as to the public benefits of doing so.

Recommendation 61

That section 31.74 be redrafted so as to provide that:
(i) no application could be brought: unless an indus-
trial property right was being exercised in a manner
that was not clearly permitted by another provision of
the Competition Act; or unless an industrial property
right was being exercised in a manner not authorized
by the enactment conferring or authorizing the right
or by the common law, if any, pertaining to such right;
(ii)) no order be made in respect to an industrial
property right by the Competition Board unless the
exercise of such right is or is likely to lessen competi-
tion substantially; and
(iii) no order be made by the Competition Board
expunging the registration of a trade mark or requir-
ing the compulsory licencing of a trade mark or
having either of those effects.
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CHAPTER XVI

INTERLOCKING MANAGEMENT

Principal Representations

163. Representations received with respect to this section
suggested that since there was no empirical evidence as to
abuses of interlocking relationships and since there was a short-
age of senior managerial talent in Canada the provision was
unwarranted.

Comments and Recommendations

164. The Committee notes that section 31.75 would only
permit the Competition Board to review a situation where a
director or officer of one corporation is a director or officer of
another corporation and as a result a substantial lessening of
competition had or was likely to occur. As it is presently, most
businessmen would be reluctant to serve two competing corpo-
rations as they would,foresee substantial conflict of interest
problems. Consequently, the Committee cannot foresee the sec-

tion having any adverse impact on situations involving compet-
ing corporations.

165. In the case of non-horizontal interlocks, it would
appear that to be consistent with the principles of the Act,
situations that were found to substantially lessen competition
should be subject to review. If, as it has been stated, there is an
absence of evidence that interlocks have harmed competition in
Canada then most non-horizontal interlocks would not be in
jeopardy.
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166. The Committee must conclude, therefore, that the
section would only have application in those rare circumstances
where competition was substantially impaired and its main effect
would be one of deterrence.

Recommendation 62
That section 31.75 be retained in its present form.
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CHAPTER XVII

SPECIALIZATION AGREEMENTS

Principal Representations

167. A substantial number of representations to the Com-
mittee from the private sector expressed concern with section
31.76. Most of the concern centered upon two points; first, the
permitted period for specialization agreements was said to be
too short to encourage effective rationalization within industries
and, second, by restricting specialization to “articles”, as that
word is defined in subsection 31.76(1), the section would
exclude the possibility of specialization agreements for new
products, services, and non-production matters including
research, marketing and development. Further, concern was
also expressed as to the fact that the section would not permit
specialization on a geographic basis.

168. On the other hand, there were representations to the
Committee that expressed the concern that consumers might
not be fully protected from the industrial concentration that
specialization agreements could create, nor, would all the eco-
nomic benefits flowing from large scale production be passed on
to consumers unless there were sufficient reductions in tariffs to
maintain competitive pressures and such tariff reductions were
maintained even after the specialization agreements came to an
end.

Comments and Recommendations

169. The Committee believes that the time limits proposed
in this section are not unreasonable. Agreements may be grant-
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ed a life of up to five years, or ten years if there are a series of
tariff reductions and any period of less than five years may be
extended up to the limit of five years upon application to the
Board giving valid reasons for the extension. Since most special-
ization agreements will arise in the manufacturing sector and
since the capital cost allowance on the vast majority of capital
equipment employed within this sector is at a rate of twenty per
cent or more, a five year limit on specialization agreements
should not present a significant impediment to rationalization
and re-tooling of production lines. Nevertheless, the Committee
is concerned with the lack of clarity in the section respecting the
date upon which specialization agreements are considered to
come into effect.

Recommendation 63

That the time period for which a specialization agreement
is permitted not commence until one party to the agree-
ment has discontinued commercial production of an
article which is referred to in that specialization
agreement.

Recommendation 64
That in all other respects the time limits contained in the
section be retained.

170. With regard to extending the application of specializa-
tion agreements to new products, non-production matters and
services, the Committee has heard no substantial arguments
supporting such an extension. Clearly, the purpose of these
agreements is to rationalize existing industries where market
forces dictate the restructuring but the industrial structure is
such that firms will not change their production processes unless
assurances are given that their competitors will do likewise.
Thus, there is no need to include new products whose produc-
tion patterns will be governed by prevailing market forces.

171. Secondly, there appears to be no reason to include
services as most service industries are already characterized by
vigorous competition and are again susceptible to prevailing
market forces. Because of the labour intensive nature of most
services, it is doubtful if there are many cost efficiencies to be
gained through concentration.

172. Thirdly, although there may be economic efficiencies
to be gained through joint non-production matters it would be
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difficult as in the case of services, to determine and apply
appropriate tariff reductions against industries employing such
practices in order to ensure that the economic gains may be
passed on to consumers. Also, such joint non-production mat-
ters may have undesirable anti-competitive effects within an
industry.

173. Finally, with regard to specialization on a geographic
basis within Canada, the Committee finds nothing in the section
that will prohibit this if it is acceptable to the Board. There is no
doubt, however, that the Board will be reluctant to permit such
geographic agreements unless the article under consideration is
freely traded between provinces and the transportation costs for
the article are not high in relation to its value. If regional
agreements were to be permitted on any other basis, the con-
sumers of the product in the area concerned would be exposed
to potential, adverse price movements resulting from decreased
competition. As there are no tariffs within Canada, the Competi-
tion Board would have no means available to protect the
purchasers.

Recommendation 65

That specialization agreements not be extended beyond
the scope of the definition of “article” as presently found
in the section.

Recommendation 66

That subsection 31.76(8) be extended to provide that the
register of specialization agreements maintained by the
Competition Board also contain a description of the type
and magnitude of tariff reductions and any other condi-
tion relating to the agreements that have been allowed by
the Board.

Recommendation 67

That section 4.4 be amended to accord with the foregoing
Recommendations.
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CHAPTER XVIlI

PRICE DIFFERENTIATION

Principal Representations

174. A number of submissions to the Committee ques-
tioned the need for this section and suggested that it could well
lead to price rigidities and hence have a dampening effect on
competition. On the other hand, there were also submissions,
mostly on behalf of consumers and smaller businessmen, that
commended the section as providing an opportunity to restrict
inequitable discounts given large purchasers to the prejudice of
the smaller purchaser and in many cases the consumer.

175. More particular comments concerning this section
related to the costs that might be incurred in complying with its
provisions; to the fact that it should also be applicable to buyers
who force discrimination on suppliers; and to the difficulties that
would be encountered in justifying differing prices to competing
customers. There-were also a number of representations to the
effect that any provision on price differentiation should be con-
tained in that portion of the Act dealing with criminal offences
where the provision on price discrimination (section 34) is found.

Comments and Recommendations

176. The Committee considers the onus that rests on the
Competition Policy Advocate under subsection 31.77(1) is a
substantial one. As a result, there should not be any tendency on
the part of suppliers to narrow justifiable price spreads to ensure
compliance. Further, the Committee believes that the section
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would tend to assist suppliers resist the efforts of major custom-
ers to force them into unjustifiable price differentiation.

177. The Committee does not regard the ‘‘reasonable
assessment” test in subsection 31.77(2) as burdensome. If a
supplier is presently charging differing prices for different quan-
tities, it could reasonably be expected that those prices are
based on criteria that relate to his assessment of his business
operations. It would not, therefore, appear onerous to require
the differing prices to reflect the supplier’s ‘“‘reasonable assess-
ment”’ of his costs, actual or anticipated. Further, it is to be
noted that the supplier’s assessment may be based on both the
costs of supplying and the costs related to delivery terms and
conditions.

178. In considering the representations with respect to
section 31.77 together with those pertaining to subsection
34(1)a), the Committee has concluded that both provisions, in
fact, deal with price discrimination. Subsection 34(1)(a) relates to
price discrimination where the same quantity is sold or offered
for sale whereas section 31.77 deals with price discrimination
that arises in situations where different quantities are supplied to
competing customers at prices which bear no relationship to the
supplier’s costs. Having arrived at this conclusion, the Commit-
tee finds it difficult in principle to justify terming one practice
criminal and the other reviewable. Indeed, the Committee con-
siders that there may be some relationship between the almost
complete lack of jurisprudence pertaining to subsection 34(1)a)
and the fact that section 31.77 has been proposed as a review-
able, not a criminal, provision.

Recommendation 68

That subsection 34(1)(a) and associated provisions be
removed from Part V of the Act relating to criminal
offences and be made part of Section 31.77. (As the
Committee makes a Recommendation with respect to the
language of subsection 34(1)(a) in Chapter XX of this
Report, the reference to subsection 34(1)(a) is to be read
in accordance with that Recommendation).

Recommendation 69

That subsection 31.77(2) be amended by deleting the
words “is satisfied by that supplier’’ and replacing those
words with “after hearing the supplier, finds”.
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Recommendation 70
That paragraph (a) of subsection 31.77(1) be amended by
adding the words “at the time the article is supplied”
thereto so as to achieve symmetry with the language of
subsection 34(1)(a).
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CHAPTER XIX

COMPETITION BOARD PROCEDURES

Principal Representations

179. Representations to the Committee concerning section
31.78 related to two specific matters: one, that persons other
than the party or parties to be directly affected by a hearing
should not be given standing before the Board as this could
cause serious problems when confidential information was pre-
sented to the Board; and two, that those who might have a
substantial matter to raise with respect to an application before
the Board should not be precluded from doing so by reason of
the fact that they would not be directly and “‘substantially
affected” by any such order.

180. Concern was expressed in certain representations to
the Committee that subsection 31.8(1.1) should be amended to
provide that legal rules of evidence would apply to all matters
before the Board.

Comments and Recommendations

181. With respect to the matter of confidentiality, the
Committee is of the view that the Board has ample power both
on the basis of the language of section 31.78, where an interven-
or only has to be afforded a ‘‘reasonable opportunity”’ to be
heard, and on the basis of subsections 27(2) and (4) to protect
any party against disclosure of ‘‘sensitive’ information.

182. The Committee concludes that there is merit in the
suggestion that persons who may not be directly affected by any
order of the Board and who have matters of substance to raise
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in respect to a proceeding before the Board have an opportunity
to do so. Nevertheless, there must be some procedure available
whereby the Board and the parties can be assured that the
proceeding will not be unnecessarily protracted or subject to a
repetitive series of representations.

Recommendation 71

That section 31.78 be amended to permit the Competition
Board to hear representations from persons that will not
be directly and “substantially affected” by an order of the
Board provided that such persons file with the Board a
statement setting forth in reasonable detail a complete
list of the matters upon which they wish to be heard at
least thirty days prior to the commencement of the pro-
ceedings or by such later date as the Board may decide
and provided the Board finds that the statement so filed
demonstrates that the person seeking to be heard will be
making representations on matters significant to the
issues before the Board and which otherwise would not,
in the Board’s opinion, be raised in the same manner in
the proceedings.

Recommendation 72

That as a consequential amendment, consideration be
given to amending subsection 31.8(2) so that it is clear
that the person against whom an order is sought is
entitled to cross-examine any witnesses other than those
called on his own behalf.

183. The Committee considers that it would be contrary to

the civil review concept to formalize the proceedings of the
Board. It is to be noted, however, that while the Board is not
bound by the legal rules of evidence it is bound to conduct its
proceedings so as to ensure fairness. Further, the- Committee
observes that a virtually identical provision appears in the
present Tax Review Board Act, S.C. 1970-71-72, c. 11, s.9.
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Recommendation 73
That subsection 31.8(1.1) be retained in its present form.



CHAPTER XX

CRIMINAL LAW PROVISIONS
(i) ExPORT AGREEMENTS

Principal Representations

184. Certain questions where raised in the submissions to
the Committee as to whether subsections 32(4),(5) and (5.1)
would in fact encourage the formation of agreements relating to
exports. It was suggested that if such agreements are to be
encouraged the exemptions provided should be broadened.

185. The Committee’s attention was also drawn to para-
graphs (a) and (c) of subsection 32(4) and in particular to the fact
that paragraph (a) purports to exempt conspiracies, combina-
tions, agreements or arrangements that relate only to “the
export of products from Canada’” whereas paragraph (d) would
provide an exemption only in respect of ‘“‘any service not
referred to in paragraph (b) or (c) (deposits and loans made
outside Canada) that is performed outside Canada for a person
outside Canada and that is to be paid for by a person outside
Canada’’. Since the word ‘“‘product’ is defined in section 2 of the
Act to include an article and a service, an apparent conflict
appears to exist between paragraphs (a) and (d) of subsection
32(4).

Comments and Recommendations

186. The Committee is of the view that these subsections
should be clarified and broadened so as to further encourage
export agreements.
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Recommendation 74
That paragraphs (a) and (c) of subsection 32(4) be clari-
fied so that the exemption in respect of services can be
readily ascertained.

Recommendation 75

That subsection 32(5.1) be extended to include reference
to paragraphs (b) and (c) of subsection 32(5) while at the
same time amending the phrase “in the domestic mar-
ket” in paragraph (d) of subsection 32(5) and in subsec-
tion 32(5.1) to read “in a domestic market”.

(ii) INTERNATIONAL CONSPIRACIES

Principal Representations

187. Representations to the Committee expressed concern
that Canadian participation in international underwriting agree-
ments could be severely restricted by the provisions of this
section with resulting detriment to the Canadian position in
international capital markets. Concern was also expressed with
regard to the fact that the section contained no test of undue-
ness as found in section 32.

Comments and Recommendations

188. While the Committee is anxious to maintain the Act as
one of general application, it is concerned with the effect that
section 32.1 might have on certain international underwriting
agreements. It would appear to the Committee that rather than
amending this section, a reference to section 32.1 should be
added to section 4.1. In this manner, only international under-
writing agreements that bore a “reasonable relationship to the
underwriting of a specific security’” would not be subject to the
sanctions of section 32.1.

Recommendation 76

That subsection 4.1(1) be amended by inserting therein
reference to section 32.1.

189. In view of the uncertainty that has surrounded and
continues to surround the meaning of “unduly’” as found in
section 32, the Committee considers that it would not be in
keeping with the desire that the Act contain that degree of
certainty that permits understanding and compliance to insert a
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test of undueness in section 32.1. The Committee notes that
there is, in subsection 32.1(4), a test that would provide a person
with an absolute defence to a prosecution under the section in
circumstances where that person could demonstrate to a court
that he does not account for fifty per cent or more of the
production or supply in Canada of the “product” concerned. In
the Committee’s view this test is to be preferred to that of
“unduly”’.

Recommendation 77

That the phrase “satisfy the Court” in subsection 32.1(4)
be deleted and replaced by the word “establish”.

(iii) ForeiGN DIRECTIVES

Principal Representations, Comments and Recommenda-
tions

190. It has been brought to the Committee’s attention that
this section may not provide an exemption for affiliated corpora-
tions. Such an exemption would appear to have been available
under that part of the section that is repealed by the Competi-
tion Act by reason of the reference to ““section 32" contained in
subsection 32.1(1) of the repealed provision. In order that the
application of section 32.11 be clear, it is the Committee’s view
that the exemption for affiliated corporations be retained.

Recommendation 78

That a new subsection be added to section 32.11 contain-
ing the same language as subsection 32(7).

(iv) MoNoPOLY

191. The Committee’s comments and recommendations
with regard to the whole subject of monopoly are set forth in
Chapter XIIl entitied ‘““Monopoly’’.

(v) PRriCE DISCRIMINATION AND PREDATORY PRICING

192. In view of the Committee’s Recommendation that
subsection 34(1)a) and associated provisions be transferred
from the criminal law provisions of the Act to those dealing with
reviewable practices (see: Chapter XVIIl) the Committee intends
to confine its consideration of this section to an examination of
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the language utilized by paragraphs (a), (b) and (c) of subsection

34(1).

Principal Representations

193. Concern was expressed over the use of the words
““same ultimate customers’ in paragraph (a) of subsection 34(1).
It was stated that those words completely ignore the practice of
providing discounts in return for “functional services’. Further,
there was concern expressed as to how the provisions in this
paragraph would affect competing customers one of whom was
a member of a buying group and the other was not.

194. In respect of paragraph (c) of subsection 34(1),
representations were received urging the retention of the word
“unreasonably” in preference to the word ‘““abnormally”’. How-
ever, other representations commended this proposed change in
language.

Comments and Recommendations

195. The Committee is concerned with the effects that the
language of paragraph (a) of subsection 34(1) could have on the
distribution of articles. On the one hand, the language should
permit a pure wholesaler to obtain the same price concessions
from a manufacturer on purchases of similar quantity as are
available to a purchaser that is an integrated wholesaler-retailer
thereby increasing price competition at the retail level. On the
other hand, the Committee would be concerned lest certain
manufacturers who are presently selling to both retailers (wheth-
er integrated or not) and wholesalers, might not be inclined to
change their distribution practices and either sell solely to retail-
ers or solely to wholesalers. Any such change in distribution
methods could well serve to limit not foster price competition.

196. With respect to the extension of the language to
buying groups, the Committee perceives certain problems that
lie not with the principle of the extension but with the language
used. It would seem to the Committee that that language would
not only foster buying groups but also place a premium on being
a member of such a group. For example, a purchaser who was
not a member of a buying group could be placed at a competi-
tive disadvantage vis-a-vis a competitor who was a member of
such a group notwithstanding the fact that both purchased a
similar quantity of product at the same point in time. The
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member of the buying group would obtain a price advantage
solely by reason of the fact that other members of that group
purchased the same product. The Committee questions whether
such a result is either equitable or in the interests of the
economy as a whole.

Recommendation 79

That paragraph (a) of subsection 34(1) be amended so as
to achieve its objectives in a manner which will be least
disruptive of present distribution patterns and which will
not create inequities between members of buying groups
and non-group competitors.

197. In the Committee’s view the replacement of the word
“unreasonably”’ by the word ‘“‘abnormally” in paragraph (c) of
subsection 34(1) substitutes a subjective test with an objective
one and hence is more in keeping with the search for clarity and
certainty in the law. In the Committee’s view the requirements of
the paragraph, namely, that the “abnormally’’ low price must be
part of a policy either designed to or having the effect or
tendency of substantially lessening competition, should protect
sales of products at abnormal prices when such prices are the
result of bona fide business decisions that reflect only short term
or cyclical factors.

Recommendation 80

That paragraph (b) and (c) of subsection 34(1) be
retained in Part V of the Act without amendment.

(vi) DELIVERED PRICING

Principal Representations

198. While certain representations to the Committee sug-
gested that section 38.1 should be transferred and placed with
those matters reviewable by the Competition Board, others
suggested that the section was not rigorous enough.

199. Concern was also expressed as to whether the section
would cause undue hardship to suppliers with limited delivery
facilities in particular localities.

200. There were also representations urging the addition of
the words “like quantity and quality’’ to the provisions of sub-
section 38.1(1).
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Comments and Recommendations

201. The Committee notes that the section does not pro-
hibit delivered or base point pricing but simply provides a
purchaser of articles with the opportunity to take delivery at a
point other than where he may be located, in accordance with
the same terms and conditions of sale and delivery prevailing at
that point, if he considers it advantageous to do so. An offence
only arises when a supplier refuses to allow a purchaser that
option or refuses to deal with a potential customer because that
customer insists on taking delivery at a particular location where
the supplier is already making delivery of the article. Therefore it
is apparent that the section will not require a supplier to estab-
lish any new delivery facilities but simply permit the use of
existing facilities by other customers who consider it advanta-
geous to do so.

202. With respect to the concept of “like quantity and
quality”’, the Committee considers that this concept is embodied
in the phrase ‘““same terms and conditions of sale and delivery”’,
as that phrase is found in subsection 38.1(1).

203. The Committee would observe, however, that section
38.1 does not distinguish between domestic and export markets.
In view of the provisions of subsections 32(4), (5) and (5.1), the
Committee considers that the section should be limited to situa-
tions only affecting Canadian customers.

204. In view of the intent of the section, the Committee can
see no real merit in recommending that the section be trans-
ferred to the jurisdiction of the Competition Board. The section
as it stands does not require any substantive analysis or con-
sideration of economic factors and hence would seem inappro-
priate for the Board to deal with.

Recommendation 81

That subsection 38.1(1) be amended by adding the words
“jn Canada’ after the word ‘“customers” in the second
and sixth lines of subsection 38.1(1).

Recommendation 82

That subsection 38.1(2) be amended by adding the words
“in Canada” after the word ‘“customer” in the first and
second lines and after the word ‘“customer” in the first
and second lines and after the word ‘“customers” in the
last of that subsection.
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CHAPTER XXI

CLASS ACTIONS

Principal Representations

205. While a substantial number of representations to the
Committee supported the introduction of class action provisions
into Canadian competition law, many were fearful that such
actions would become unmanageable. Concern was also
expressed as to the specific provisions governing costs. Some
stated that those provisions were not even-handed and others
sought assurance that they would not permit the abuses said to
be rampant in respect to class action proceedings in the United
States. Other more specific representations were addressed to
whether the scope of traditional class action jurisprudence in
Canada should be extended and whether the proposed notice
provisions were reasonable.

Comments and Recommendations

206. In the Committee’s view a class action is really a
bringing together for a single determination the claims of a
number of persons against the same party where such claims
essentially raise an identical question. What then justifies the
class action is the interest of all in having a common question
determined in one proceeding against the defendant. To require
a complete commonality amongst members of a class would not
only negate the rationale of the modern class action proceeding
but also place a premium in the hands of the wrongdoer who by
varying the facts associated with his wrongdoing could avoid any
appreciable exposure to such an action.
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207. In considering the impact of a class action, it is
important to assess the effect such an action would have on a
defendant.

208. While private antitrust actions are brought in the
United States for treble damages, the defendant is permitted to
deduct any judgment or damage settlement for income tax
purposes. The best information available to the Committee is
that it is the view of Revenue Canada officials that such a
deduction would not be available in Canada. Therefore as far as
the Committee can determine, the American defendant and the
Canadian defendant would be in virtually similar after-tax posi-
tions (assuming identical class actions) notwithstanding that the
American defendant had been adjudged liable for three times
the amount found against the Canadian defendant. Such a result
would obviously impose a substantial element of deterrence on
the businessman. If, however, the tax consequences of a class
action judgment were such that the judgment was considered a
deductible expense, the businessman might be tempted to risk
such an action if all he would lose was his “illegal’’ profit.

209. The Committee is vitally interested in assuring, as far
as may be possible, that class actions in Canada avoid some of
the more negative aspects perceived in the American experience
while at the same time allowing such actions to function as
instruments of relief for a number of persons who, by reason of
the small size of their claims, could not have sued by them-
selves. For this reason, the Committee has recommended
amendments to section 39.12 which should provide further
assurance against abuse.

Recommendation 83

That subsection 39.13(2) be amended by deleting the
word “finds” and replacing it with the words “is
satisfied”.

Recommendation 84

That subsection 39.12(2) be further amended in para-
graph (e) by inserting the word ‘“substantially”’ before the
word “superior”.

210. In respect to costs, the Committee is of the view that
the provisions of section 39.2 reflect a reasonable balance.
However, it would be salutary if a defendant in a class action for
damages was able to make a payment into court, especially in
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the case of an action based on substantially the same facts as a
prior conviction under the Act, and recover his solicitor and
client costs thereafter should the class not be awarded judgment
in excess of the payment into court. Furthermore, the Committee
is concerned that contingency fees not become a feature of
class actions whether or not they are permitted in provincial
jurisdictions.

Recommendation 85

That section 39.2 be amended so as to provide that where
a defendant has made a payment into court and the class
is not subsequently awarded judgment in excess of such
payment that the defendant recover his reasonable solici-
tor and client costs incurred after the date of payment
into court and that such costs be deducted from the
amount of the judgment awarded in priority to any other
charge thereon.

Recommendation 86

That a provision be inserted in Part IV.l of the Act to
provide that notwithstanding any other rule or regulation
no arrangement as to any form of contingency fee is
applicable to a class action commenced pursuant to the
provisions of the Competition Act and that section 39.23
be amended accordingly.

211. The Committee further expresses concern at the
negative option technique pertaining to the provisions as to
notice to class members. It seems ironic when concern is
expressed and indeed laws are passed to prohibit the sending of
unsolicited credit cards, books and records that the same type
of procedure is put forth in provisions dealing with class actions.
While the Committee is cognizant of the problems and costs
engendered by compulsory notification, it considers that some
procedure can be devised whereby a class representative can
demonstrate that there is some interest among members of the
class in the action particularly if the reasonable costs incurred in
doing so are treated in the same manner as ‘‘solicitor and
client” costs under subsection 39.2(2).

Recommendation 87

That an amendment requiring the class representative to
demonstrate, prior to obtaining an order to proceed under
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88

section 39.12, that a representative cross-section of the
class is interested in having the action proceed.

Recommendation 88

That an amendment be made to subsection 39.2(2) pro-
viding that the reasonable costs incurred by the member
or members of the class that commenced the action in
demonstrating that a representative cross-section of the
class was interested in having the action proceed be
treated in the same manner as solicitor and client costs
under that subsection.

Recommendation 89

That further consideration be given as to whether the
provisions of sections 45, 45.1, 45.2 and 45.3 should be
applicable to class actions.



CHAPTER XXII

SUBSTITUTE ACTIONS

Principal Representations

212. Many representations to the Committee expressed
concern that the substitute action should not be used as a
means of deterrence by the state. These representations saw, In
the substitute action, the distinct possibility of mixing private
civil actions and public enforcement proceedings which would
be unsound in principle. Furthermore, while an award of dam-
ages in a substitute action might be justified on the basis that
the defendant had caused damage to others, such justification
would not be applicable where the amount of damages was to
be paid into the Consolidated Revenue Fund and never used to
compensate those that had been injured.

Comments and Recommendations

213. The Committee notes that a substitute action can only
arise if: first, there has been a violation of a criminal provision of
the Act or an order made by the Competition Board; second, a
class action has been commenced but has been refused certifi-
cation by the court solely on the basis that the cost of adminis-
tering it would not be warranted in view of the fact that there are
not a “sufficient number of members of the class who are likely
to have suffered a significant quantum of loss or damage”
(subsection 39.12(3)(b)); and third, the substitute action is com-
menced within the time periods set forth in paragraphs (a) and
(b) of subsection 39.14(2).
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214. Since the economic burden of most violations of the
criminal provisions of the Act and breaches of orders made by
the Competition Board will be borne by the consumer, it would
appear contrary to the most elementary conception of justice
and public policy to require the consumer to bear such econom-
ic burden simply because the individual consumer’s loss was not
significant. To find otherwise would simply mean that if a viola-
tion of a criminal provision of the Act resulted in an overcharge
of 50¢ on a relatively low-priced item, and 1 million such items
were sold, the aggregate impact on consumers of some $500,-
000.00 could not be recovered in any practical manner. The
wrongdoer would thus be enabled to profit by his wrongdoing at
the expense of the victim. No criminal prosecution would redress
such wrong even if it lead to a substantial fine.

215. Pursuit of this logic results in the concern by the
Committee that the proposed substitute action procedure would
not serve to redress this situation. As a result, the Committee is
of the opinion that while the concept of the substitute action is
sound in principle the provisions of the Act do not serve to
permit it to achieve the fundamental objective of redress.

216. One further observation should be made as to the
matter of uncertainty which some have felt would arise should a
substitute action be permitted; particularly as related to the
matter of damages. To state this concern more succinctly is to
answer it: “Who should bear the risk of the uncertainty? The
wrongdoer, so found, or the consumer?”’

Recommendation 90

That section 39.14 be amended to provide that, in addition
to the criteria already stated therein, the Competition
Policy Advocate not be enabled to commence a substi-
tute action unless the court is satisfied, after hearing all
parties, that should judgment be awarded to the Compe-
tition Policy Advocate on behalf of the class the court can
implement procedures, by means of orders or the exer-
cise of its other powers, directed to any or all of the
parties to the action, whereby the amount of such judg-
ment may reasonably be expected to become available to
some or all of the members of the class.
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Recommendation 91

That no further amendment be made to the provisions
concerning substitute actions.

217. The Committee notes that if its Recommendations
with respect to section 39.12 are adopted, particularly as to
requiring some type of positive opting in by a number of class
members, the concern that the Competition Policy Advocate
could somehow use the substitute action as an alternative
means of enforcing the Act would be blunted.
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CHAPTER XXIil

OTHER AREAS OF CONCERN

Recovery of Damages

218. The Committee notes that section 31.1 of the Compe-
tition Act permits any person who has ‘‘suffered loss or damage
as a result of” conduct contrary to a criminal provision of that
Act or the breach of an order of the Competition Board to,
amongst other things, sue for and recover such loss or damage
from the person who engaged in the conduct or failed to comply
with the Board order. This section was introduced into Canadian
competition law with the Stage | amendments that came into
force in 1976. Part V.| of the Competition Act would extend the
right granted by section 31.1 to classes of persons.

219. The obiject of section 31.1is to provide a person with
the ability to obtain compensation for the loss or damage he has
suffered. The law recognizes that the elements of damage can
be placed under two main heads; pecuniary and non-pecuniary
loss. The former encompasses all financial and material loss
incurred while the latter comprises all losses which do not
represent an impingement upon a person’s financial or material
assets.

220. Pecuniary loss is itself susceptible to division into two
heads; normal and consequential loss. The normal loss is that
loss which every person in a like situation will suffer whereas the
consequential loss is the loss which is special to the circum-
stances of the particular person.

221. To award damages so as to place a person, as far as
money can do, in the position he would have been had there
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been no conduct contrary to the Competition Act or no breach
of an order of the Competition Board would, in the Committee’s
view, place too great a burden upon defendants. Some limits
must be placed upon liability to prevent indemnity for losses that
are improbable, remote and unpredictable. In this regard, it is
suggested that section 31.91 limit recovery to losses of a kind
which the defendant ought to have realized were not an unlikely
result of his conduct.

Recommendation 92

That subsection 31.1(1) of the Competition Act be
amended so as to provide that the only loss or damage
that may be recovered is loss or damage which the
person who engaged in conduct contrary to a criminal
provision of the Act or who failed to comply with an order
of the Competition Board ought to have realized was
likely to result from such conduct or failure.

Constitutionality

222. A substantial number of representations to the Com-
mittee questioned the constitutional validity of the Competition
Act. Many such representations urged the Committee to adopt
the view that the Act should be subject to a constitutional
reference before being promulgated.

223. The provisions of the Competition Act are extensive
and largely interwoven. The,factual situations that could arise
under those provisions are virtually unlimited. To put a reference
composed of general and hypothetical questions would place
the Supreme Court of Canada in a position of having to decide
constitutional issues without knowing the precise effects such
decisions would likely to have. The precedents which flow from
such ‘“‘advisory opinions” have been characterized as ‘‘ghosts
that slay”.

224. On the other hand, to present a reference with a
factual underpinning, with market data and other information
necessary to permit the Court to consider the multi-facets of the
Act and its effects would undoubtedly be equally unsatisfactory.
Accordingly, it is the Committee’s view, that a reference for
determining whether the Competition Act is competent, in all its
aspects, under the British North America Act is of doubtful
utility. The courts should be left to rule on any constitutional
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issues in actual cases of controversy between contending
parties.

Duty of Federal Boards—Definition of “Merger”

225. While “merger’ is specifically defined in section 31.71
as well as in section 4.3 (by reference to section 31.71), no
definition of merger is contained in subsection 4.6(1)}c). To
provide consistency and clarity the duty placed on federal
boards, commissions or other agencies with respec_t _tf’ the
regulation of mergers should make reference to the definition of
“merger’’ as contained in section 31.71.

Recommendation 93

That subsection 4.6(1)(c) be amended so as to Pr.ovide
that reference be contained therein to the definition of
“merger” as found in section 31.71.

Board Recommendations Respecting Duties and Customs

226. Concern has been expressed that the Competition
Board has the power under various sections of the Act to
recommend the reduction in duties of customs or other trade
barriers. It is not clear that in making such recommendations the
Board must take into account possible adverse effects on others
in the same market or species of business.

Recommendation 94

That a new section be added to Part IV.1 of the Act to
require the Competition Board to take into account any
likely adverse effects that may arise in any market'or
species of business by reason of any recommendat!on
that the Board is considering in respect of the reduction
in duties of customs or other trade barriers.
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CHAPTER XXIV

SUMMARY OF RECOMMENDATIONS

COMMITTEE PROCEDURES
Recommendation 1

That in order to provide for a greater degree of public and
Parliamentary contribution to proposed legislation, the
Government more widely use, inter alia the procedure of
subject matter references to committees.

Recommendation 2

That in order to minimize the delay in the distribution of
briefs from the public to committee members, changes
be made in the translation services available to commit-
tees so that translation work will be expedited.

Recommendation 3

That in order to facilitate a more meaningfl_ll examination
of public policy, committees be more routinely provided
with sufficient expert and research staff to facilitate Com-
mittees and their members in their studies.

A NEW APPROACH

Recommendation 4

That the Competition Act be amended to provide that on
its own volition, upon the written request of the Minister
of Consumer and Corporate Affairs or the written request
of any other person the Competition Board may issue
interpretive rulings in respect to any matter concerning
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which the Board could make an order or recommendation
under the Act.

Recommendation 5

That the Competition Act provide that both the name of
the person submitting a request for the issuance of an
interpretive ruling and the content of that request be held
in confidence and not be disclosed to anyone by the
Competition Board.

Recommendation 6

That the Competition Act further provide that the Com-
petition Board, prior to issuing an interpretive ruling,
must make public a draft of such ruling and provide all
persons with ninety days within which to make represen-
tations thereon and that following receipt of such
representations the Board may issue the final version of
the ruling and cause same to be published in the Canada
Gazette.

Recommendation 7

That the Competition Act also provide that if the Compe-
tition Board considers it necessary to rescind or revise
any interpretive ruling it will follow the same procedure
as required for the issuance of a new ruling in bringing
about such rescission or revision.

Recommendation 8

That the Competition Act further provide that the Com-
petition Board shall not make any order or recommenda-
tion against any person who has relied on the provisions
of a rescinded or revised interpretive ruling until such
person has had a reasonable period of time to comply
with any revised ruling or otherwise adjust his position or
conduct.

Recommendation 9

That the Competition Act provide that for a period of
three years after its coming into force no application may
be brought under Part IV.l of the Act by the Competition
Policy Advocate unless the Minister of Consumer and



Corporate Affairs has given his prior, written consent
thereto.

Recommendation 10

That section 31.91 of the Competition Act be amended to
provide that the Competition Policy Advocate shall,
before bringing an ex parte application before a member
of the Competition Board, serve upon each person
against whom the Competition Policy Advocate is seeking
an order or recommendation from the Board a copy of the
application and all supporting documentation to be used
on the ex parte application.

Recommendation 11

That the Competition Act further provide that if the
Competition Policy Advocate proves a prima facie case
pursuant to subsection 31.91(1) the person or persons
who received a copy of the application shall be notified
accordingly and given thirty days from the date of notifi-
cation to conclude a proposed consent order with the
Competition Policy Advocate or, alternatively, file with the
Competition Board a written response to the application
brought by the Competition Policy Advocate, including
any alternate proposed order.

Recommendation 12

That the Competition Act also provide that, if no pro-
posed consent order is negotiated, all materials utilized
by the Competition Policy Advocate in support of the
application under subsection 31.91(1) and any written
response thereto be admissible in any subsequent pro-
ceedings before the Competition Board in relation to the
same matter.

Recommendation 13

That the Competition Act further provide that if a pro-
posed consent order is negotiated the same, together
with a clear and concise description thereof and an “eco-
nomic impact statement” setting forth a brief statement
of the costs and benefits of the proposed order, both such
latter documents to be prepared by the Competition
Policy Advocate, be filed forthwith with the Competition
Board and be available to the public.
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Recommendation 14

That the Competition Act provide that within sixty days
of the filing with the Competition Board of the proposed
consent order, the description thereof and the “economic
impact statement” that any person be able to file with the
Board written comments with respect thereto and further
that any person that would be substantially affected by
the proposed order as a consumer, producer or otherwise
be able to file a written “application for disallowance”
setting forth the manner in which that person would be
substantially affected and the costs and adverse effects
such proposed consent order would have on that person
as a consumer, producer or otherwise.

Recommendation 15

That the Competition Act also provide that if, upon the
expiry of sixty days following the filing of the proposed
consent order, no written comments or “application for
disallowance” has been filed, the proposed consent order
becomes a final consent order.

Recommendation 16

That the Competition Act further provide that if, upon the
expiry of sixty days following the filing of the proposed
consent order, any written comments or “application for
disallowance” have been filed with the Competition
Board, the member of that Board who heard the applica-
tion under subsection 31.91(1) be required to review all
materials filed and give written reasons within thirty days
for either approving the terms of the proposed order or
disallowing it.

Recommendation 17

That the Competition Act further provide that if a pro-
posed order is approved by a member of the Competition
Board that it be made a final consent order whereas if it is
disallowed the Competition Policy Advocate be required
to immediately proceed with the matter before the Com-
petition Board.

Recommendation 18

That the Competition Act further provide that in all cases
where a proposed consent order is disallowed by a



member of the Competition Board that all materials filed
in respect to such proposed order be admissible in pro-
ceedings before the Board in relation to that same matter.

Recommendation 19

That the Competition Act further provide that in all cases
where the Competition Policy Advocate and the person or
persons who received a copy of the application made
under section 31.91 have filed materials with the Competi-
tion Board but no proposed consent order has been
negotiated or a proposed consent order has been disal-
lowed by a member of the Board, that the Competition
Board shall review with the parties all documents filed
with it and seek to obtain a resolution of all or some of the
issues before it before proceeding to hear the application.

COLLECTIVE BARGAINING ACTIVITIES

Recommendation 20

That subsection 4(1)(c) be amended so that it is appli-
cable to contracts, agreements or arrangements pertain-
ing to collective bargaining entered into by employers in
different trades, industries or professions.

Recommendation 21
That the limitations found in subsection 4(2) relating to
“gelective” boycotts be retained.

REGULATED CONDUCT

Recommendation 22

That section 4.5 be revised to clearly indicate that all
conduct in respect of the marketing of any agricultural or
horticultural product would be subject to the exemption
therein so long as such conduct was, in fact, attentively
supervised or controlled by a government appointed
“public agency”.

Recommendation 23

That section 4.5 be further revised to clearly indicate that
all conduct, other than in respect of the marketing of
agricultural or horticultural products, be subject to the
exemption provided in the section so long as such con-
duct is required or authorized by a government appointed
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“public agency” that is clearly entitled to control such
conduct and is, in fact, attentively doing so.

Recommendation 24

That subsection 4.5(1) be amended to include reference
to section 38.1 (systematic delivered pricing).

Recommendation 25
That subsection 4.5(2)(c) be deleted from the Act.

Recommendation 26

That section 3.3 of Bill C-33, An Act to amend the Nation-
al Transportation Act and the Department of Transport
Act, be transferred, in its present form, to the Competi-
tion Act.

Recommendation 27

That subsection 4.6(2) be clarified by providing that the
Competition Policy Advocate must appeal any decision or
order arising out of proceedings concerning which he has
intervened pursuant to section 27.1 within 10 days of the
time that decision or order was first communicated to
him.

Recommendation 28

That section 27.1 of the Competition Act be amended to
provide that the Competition Policy Advocate may only
intervene in any matter before a federal board, commis-
sion or other agency when such board, commission or
other agency is, in fact, conducting proceedings in
respect to any matter before it.

COMPETITION POLICY ADVOCATE

Recommendation 29

That there be a right of appeal for both the Competition
Policy Advocate and the party concerned from any order
respecting the question of privilege made pursuant to
subsection 10.1(2).

Recommendation 30

That subsection 10.1(1) be amended by replacing the
word “may” with the word “shall”.



Recommendation 31

That section 10.2 be amended so as to require the Com-
petition Policy Advocate to reimburse all reasonable
expenses incurred by any person in providing a print-out
or other copy of computer data.

Recommendation 32

That a provision be added to the Act prohibiting the
Competition Policy Advocate from retaining possession
of any book, paper, record, document or “thing”, essen-
tial to the business activities of the owner of or any
person from whom such item was obtained, without pro-
viding that person with a copy of such item or making
other mutually satisfactory arrangements in respect
thereto.

Recommendation 33

That a further provision be added to the Act whereby in
the event of any dispute as to what is “essential” to the
operation of a person’s business, the impossibility or
impracticability of making copies or other arrangements,
the courts, upon an application by the owner of or any
person from whom any book, paper, record, document or
“thing” was obtained, can order the return of such item
and permit the utilization thereof on such terms as will
preserve both the Competition Policy Advocate’s right to
continued examination of such item and his ability to
introduce it in evidence in the same state as it was found
in any subsequent proceedings under the Act.

Recommendation 34

That section 31.91 be retained in the Act but that the onus
under subsection 31.91(1) be strengthened by providing
that there must be a “strong” prima facie case demon-
strated before the Competition Policy Advocate can pro-
ceed before the Competition Board.

Recommendation 35

That subsection 27(3) be amended to make it clear that
no evidence, information, document or thing obtained
pursuant to the Act can be disclosed by the Competition
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Policy Advocate except for the purpose of exercising his
powers and performing his duties under the Act.

COMPETITION BOARD

Recommendation 36

That, in view of the foregoing comments, the Competition
Act be amended to provide that persons appointed as
members of the Competition Board have practical knowl-
edge and training in such fields as commerce (including
business and labour), finance, law, economics or public
affairs.

Recommendation 37
That in the case of an order by the Competition Board

(i) directing the dissolution of a merger or the dispos-
al of assets pursuant to section 31.71;

(ii) directing the dissolution of a ‘“monopoly”, a
reduction in the degree of monopoly or the divesti-
ture of part of a business or any of the assets thereof
pursuant to section 31.72;

(iii) directing the dissolution of a “monopoly”, a
reduction in the degree of monopoly or the divesti-
ture of part of a business or any of the assets thereof
pursuant to section 31.73; or

(iv) directing the granting of patent, trade mark,
copyright or industrial design licence or the revoca-
tion of a patent or expungement of a trade mark,
copyright or industrial design pursuant to section
31.74

the person against whom such an order is made have an
absolute right of appeal on questions of both fact and law
to the Federal Court of Appeal. If the Federal Court of
Appeal allows such appeal, it should not be permitted to
substitute its decision for that of the Board but should
only be permitted to direct the matter back to the Com-
petition Board for further consideration and determina-
tion, either generally or in respect of a specified matter. In
so directing the matter back, the Court of Appeal should
be required to advise the Competition Board of its rea-
sons and to give it such directions as are considered
appropriate to the reconsideration.



Recommendation 38

That the Act be amended to provide that any rule pro-
posed by the Competition Board pursuant to section 16.3
be published in the Canada Gazette and a reasonable
opportunity afforded to interested persons to make
representations with respect thereto.

Recommendation 39

That subsection 31.8(1.3) be amended so as to require the
Competition Board to give written reasons for each of its
decisions.

SPECIAL REMEDIES AND PROCEDURES

Recommendation 40

That subsection 29(3) empowering the Competition Board
to grant ex parte interim injunctions be deleted from the
Act with necessary consequential changes to subsections
29(2) and (5).

Recommendation 41

That the bases upon which the Competition Board and
the courts are permitted to grant interim injunctions as
set out in subsections 29(1) and 29.1(1) be amended to
reflect the principles followed by the Federal Court of
Canada in granting such injunctions which principles are
referred to in subsection 30(8).

Recommendation 42

That the Act also be amended to provide that any written
comment by a person whose conduct is the subject of an
enquiry be made part of any documentation or informa-
tion relating thereto that is transmitted to the Governor-
in-Council under Section 28 or supplied to the govern-
ment of any other country pursuant to Section 47.1.

Recommendation 43

That the Act be amended to provide that when oral
evidence is given during an inquiry the person or persons
whose conduct is the subject of that inquiry be provided
by the Competition Policy Advocate with a brief state-
ment of the matters to which that inquiry relates and be
afforded an opportunity to comment thereon in writing
prior to any further action or proceedings being taken
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under the Act in respect to the subject matter of that
inquiry.

Recommendation 44

That subsection 30(4), which denies any right of appeal
from an order made under subsection 30(2), be deleted
from the Act.

AGREEMENTS RESTRICTING IMPORTS OR EXPORTS

Recommendation 45

That section 31.61 be amended so as to apply to
“persons”.

Recommendation 46

That subsection 31.61(2) be amended by deleting the
words “in Canada” and substituting therefor the words
“in a Canadian market”.

MERGERS

Recommendation 47

That the definition of “merger” in subsection 31.71(1) be
amended so as to limit its potential scope to situations
where there is some type of union or combination of two
businesses. It is suggested that this might be achieved by
replacing the words “or otherwise” with the words “ or
other similar manner”.

Recommendation 48

That the position of joint ventures under the Act be
specifically addressed either in section 31.71 or elsewhere
in the Act so as to clarify the application of section 31.71
and other relevant provisions thereto.

Recommendation 49

That the list of factors set forth in subsection 31.71(4) be
expanded to include a new factor giving the Board discre-
tion to take into account the nature, extent and timing of
the transmission of the benefits of any efficiency gains to
society.

Recommendation 50

That subsection 31.71(5) be amended so as to permit the
Board to allow a merger on the basis of a less onerous



test than that presently proposed when the parties
adduce evidence that it will bring about substantial gains
in efficiency. In this regard and for purposes of symmetry,
consideration should be given to replacing the words
“where it is satisfied by the parties” with the words
“where, after hearing the parties, it finds that”.

Recommendation 51

That subsections 31.71(10) and (11) be revised so as to
provide that an “investment” under the Foreign Invest-
ment Review Act which is also a “merger” for purposes
of the Competition Act shall not be recommended to the
Governor in Council

(a) unless notice of such investment has been given
to the Competition Policy Advocate and he has failed
to indicate within forty-five days after receipt of such
notice that he has brought or that he shall, within
ninety days after receipt of such notice, bring pro-
ceedings in respect to such investment pursuant to
section 31.71 of the Competition Act; or

(b) if proceedings are brought under section 31.71,
such proceedings are final and there is no order
outstanding under subsection 31.71(3).

Recommendation 52

That consideration be given to including in the Competi-
tion Act procedures that would allow for the advance
clearance of mergers. As indicated previously, the Com-
mittee is of the view that such procedures would provide

(i) for compulsory pre-notification of very large merg-
ers involving the acquisition of a corporation with
total assets or annual sales of $500,000 or more by a
corporation having total assets or annual sales of $9
million or more, and

(ii) for the issuance, at the discretion of the Competi-
tion Policy Advocate, within 30 days of receipt of the
pre-notification, or such other period as many be
agreed upon by the parties and the Competition
Policy Advocate, of a binding certificate of
compliance.
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Recommendation 53 '1

That a new subsection be included in section 31.71 prO'
viding that no application may be brought under theu
section after the earlier of a period expiring six monthsl
after the fact of the merger has come to the attention of
the Competition Policy Advocate or after that fact has

been published in a newspaper or periodical of general‘

circulation.
MONOPOLY

Recommendation 54
That both sections 31.72 and 33 of the Act be retained.

Recommendation 55
That no amendment be made to subsection 31.72(5).

Recommendation 56

That subsection 31.72(2)(a)(v) be amended to clearly indi-
cate that it relates only to activity of the same type as
described in the preceding four paragraphs numbered (i)
to (iv) inclusive.

Recommendation 57

That subsection 31.72(4) be amended in accordance with
the Committee’s Recommendation in respect to subsec-
tion 31.71(5).

JOINT MONOPOLIZATION

Recommendation 58

That subsection 31.73(2)(f) be amended to clearly indi-
cate that it relates only to activity of the same type as
described in the preceding paragraphs (a) to (d)

inclusive.
Recommendation 59

That subsection 31.73(5) be amended in accordance with
the Committee’s Recommendation in respect to subsec-
tion 31.71(5).

INTELLECTUAL PROPERTY

Recommendation 60

That the provision in the Competition Act permitting the
review of industrial property rights under circumstances




which create exclusionary or anti-competitive effects be
retained.

Recommendation 61
That section 31.74 be redrafted so as to provide that:

(i) no application could be brought: unless an indus-
trial property right was being exercised in a manner
that was not clearly permitted by another provision of
the Competition Act; or unless an industrial property
right was being exercised in a manner not authorized
by the enactment conferring or authorizing the right
or by the common law, if any, pertaining to such right;
(ii) no order be made in respect to an industrial
property right by the Competition Board unless the
exercise of such right is or is likely to lessen competi-
tion substantially; and

(iii) no order be made by the Competition Board
expunging the registration of a trade mark or requir-
ing the compulsory licencing of a trade mark or
having either of those effects.

INTERLOCKING MANAGEMENT

Recommendation 62
That section 31.75 be retained in its present form.
SPECIALIZATION AGREEMENTS

Recommendation 63

That the time period for which a specialization agreement
is permitted not commence until one party to the agree-
ment has discontinued commercial production of an
article which is referred to in that specialization
agreement.

Recommendation 64

That in all other respects the time limits contained in the
section be retained.

Recommendation 65

That specialization agreements not be extended beyond
the scope of the definition of “article” as presently found
in the section.
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Recommendation 66

That subsection 31.76(8) be extended to provide that the
register of specialization agreements maintained by the
Competition Board also contain a description of the type
and magnitude of tariff reductions and any other condi-
tion relating to the agreements that have been allowed by
the Board.

Recommendation 67

That section 4.4 be amended to accord with the foregoing
Recommendations.

PRICE DIFFERENTIATION

Recommendation 68

That subsection 34(1)(a) and associated provisions be
removed from Part V of the Act relating to criminal
offences and be made part of Section 31.77. (As the
Committee makes a Recommendation with respect to the
language of subsection 34(1)(a) in Chapter XX of this
Report, the reference to subsection 34(1)(a) is to be read
in accordance with that Recommendation).

Recommendation 69

That subsection 31.77(2) be amended by deleting the
words “is satisfied by that supplier” and replacing those
words with “after hearing the supplier, finds”.

Recommendation 70

That paragraph (a) of subsection 31.77(1) be amended by
adding the words “at the time the article is supplied”
thereto so as to achieve symmetry with the language of
subsection 34(1)(a).

COMPETITION BOARD PROCEDURES

Recommendation 71

That section 31.78 be amended to permit the Competition
Board to hear representations from persons that will not
be directly and “substantially affected” by an order of the
Board provided that such persons file with the Board a
statement setting forth in reasonable detail a complete
list of the matters upon which they wish to be heard at
least thirty days prior to the commencement of the pro-
ceedings or by such later date as the Board may decide



and provided the Board finds that the statement so filed
demonstrates that the person seeking to be heard will be
making representations on matters significant to the
issues before the Board and which otherwise would not,
in the Board’s opinion, be raised in the same manner in
the proceedings.

Recommendation 72

That as a consequential amendment, consideration be
given to amending subsection 31.8(2) so that it is clear
that the person against whom an order is sought is
entitled to cross-examine any witnesses other than those
called on his own behalf.

Recommendation 73
That subsection 31.8(1.1) be retained in its present form.

CRIMINAL LAW PROVISIONS

Recommendation 74

That paragraphs (a) and (c) of subsection 32(4) be clari-
fied so that the exemption in respect of services can be
readily ascertained.

Recommendation 75

That subsection 32(5.1) be extended to include reference
to paragraphs (b) and (c) of subsection 32(5) while at the
same time amending the phrase “in the domestic mar-
ket” in paragraph (d) of subsection 32(5) and in subsec-
tion 32(5.1) to read “in a domestic market”.

Recommendation 76
That subsection 4.1(1) be amended by inserting therein
reference to section 32.1.

Recommendation 77

That the phrase “satisfy the Court” in subsection 32.1(4)
be deleted and replaced by the word “establish”.

Recommendation 78

That a new subsection be added to section 32.11 contain-
ing the same language as subsection 32(7).
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Recommendation 79

That paragraph (a) of subsection 34(1) be amended so as
to achieve its objectives in a manner which will be least
disruptive of present distribution patterns and which will
not create inequities between members of buying groups
and non-group competitors.

Recommendation 80

That paragraph (b) and (c) of subsection 34(1) be
retained in Part V of the Act without amendment.

Recommendation 81

That subsection 38.1(1) be amended by adding the words
“in Canada” after the word ‘“customers” in the second
and sixth lines of subsection 38.1(1).

Recommendation 82

That subsection 38.1(2) be amended by adding the words
“in Canada” after the word “customer” in the first and
second lines and after the word “customer” in the first
and second lines and after the word “customers” in the
last of that subsection.

CLASS ACTIONS

Recommendation 83

That subsection 39.13(2) be amended by deleting the
word “finds” and replacing it with the words “is
satisfied”.

Recommendation 84

That subsection 39.12(2) be further amended in para-
graph (e) by inserting the word ‘“substantially”’ before the
word “superior”.

Recommendation 85

That section 39.2 be amended so as to provide that where
a defendant has made a payment into court and the class
is not subsequently awarded judgment in excess of such
payment that the defendant recover his reasonable solici-
tor and client costs incurred after the date of payment
into court and that such costs be deducted from the
amount of the judgment awarded in priority to any other
charge thereon.



Recommendation 86

That a provision be inserted in Part IV.l of the Act to
provide that notwithstanding any other rule or regulation
no arrangement as to any form of contingency fee is
applicable to a class action commenced pursuant to the
provisions of the Competition Act and that section 39.23

be amended accordingly.

Recommendation 87

That an amendment requiring the class representative to
demonstrate, prior to obtaining an order to proceed under
section 39.12, that a representative cross-section of the
class is interested in having the action proceed.

Recommendation 88

That an amendment be made to subsection 39.2(2) pro-
viding that the reasonable costs incurred by the member
or members of the class that commenced the action in
demonstrating that a representative cross-section of the
class was interested in having the action proceed be
treated in the same manner as solicitor and client costs

under that subsection.

Recommendation 89

That further consideration be given as to whether the
provisions of sections 45, 45.1, 45.2 and 45.3 should be

applicable to class actions.
SUBSTITUTE ACTIONS

Recommendation 90

That section 39.14 be amended to provide that, in addition
to the criteria already stated therein, the Competition
Policy Advocate not be enabled to commence a substi-
tute action unless the court is satisfied, after hearing all
parties, that should judgment be awarded to the Compe-
tition Policy Advocate on behalf of the class the court can
implement procedures, by means of orders or the exer-
cise of its other powers, directed to any or all of the
parties to the action, whereby the amount of such judg-
ment may reasonably be expected to become available to
some or all of the members of the class.
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Recommendation 91

That no further amendment be made to the provisions
concerning substitute actions.

OTHER AREAS OF CONCERN

Recommendation 92

That subsection 31.1(1) of the Competition Act be
amended so as to provide that the only loss or damage
that may be recovered is loss or damage which the
person who engaged in conduct contrary to a criminal
provision of the Act or who failed to comply with an order
of the Competition Board ought to have realized was
likely to result from such conduct or failure.

Recommendation 93

That subsection 4.6(1)(c) be amended so as to provide
that reference be contained therein to the definition of
“merger” as found in section 31.71.

Recommendation 94

That a new section be added to Part IV.1 of the Act to
require the Competition Board to take into account any
likely adverse effects that may arise in any market or
species of business by reason of any recommendation
that the Board is considering in respect of the reduction
in duties of customs or other trade barriers.



APPENDIX “A”

List of Witnesses who appeared before the
Committee on the Subject-matter of Bill C-42

ORGANIZATIONS
Thursday, June 2, 1977
From The Canadian Federation of Agriculture:

Mr. Charles G. Munro, President.
Mr. David Kirk, Executive Secretary.
Mr. Frangois Lemieux.

From The Canadian Manufacturers’ Association:

Mr. T.B.O. McKeag, Q.C., Chairman, CMA Sub-
committee on Competition Policy, General
Counsel, Shell Canada Limited.

Mr. G.C. Hughes, Director, Legislation, Taxation
and Technical Group CMA.

Mr. Frank Brady, Director and Vice-President,
Dominion Textiles.

Mr. R. M. Snelgrove, Q.C., Chairman, CMA Legisla-
tion Committee, Director Legal Affairs and
Secretary, The Ford Motor Company of Canada
Limited.

From The Canadian Chamber of Commerce:

Mr. R. F. Booth, Chairman, Executive Council.

Mr. Douglas H. MacAllan, Chairman, Corporate
Affairs Committee.

Tuesday, June 7, 1977
From The Canadian Construction Association:

Issue

50

50

50

52

115



Mr. Henry de Puyjalon, President.

Mr. lan Maclnnes, President, lan Maclnnes Enter-
prises Ltd.

Mr. Lyle Smordin, Secretary and General Counsel
Genstar Construction Ltd.

Mr. Bill Nevins, Chief Economist.
Mr. Glen St. John, Legal Counsel.

From the Investment Dealers Association of Canada:

Mr. A.G. Kniewasser, President.

Mr. J.R. LeMesurier, Vice-President, Wood
Gundy Ltd.

Mr. J.C. Baillie, Q.C., Tory, Tory, DesLauriers and
Binnington.

From the Retail Council of Canada:

Mr. Alasdair J. McKichan, President.
Mr. Mitchell Wasik, Secretary, Dominion Stores Ltd.

Mr. Robert Law, General Counsel, Canadian Tire
Corporation Ltd.

From The Canadian Bar Association:

Mr. D.C. Préfontaine, Director, Legislation & Law
Reform.

Mr. John H.C. Clarry, Q.C., Chairman, Special Com-
mittee on the Combines Investigation Act.

Mr. Julian Chipman, Q.C., Member of the Committee.

Wednesday, June 8, 1977

From the Independent Petroleum Association of
Canada:
Mr. John D. Porter, Managing Director.
Mr. Paul LaBarge, Solicitor, Honeywell, Wother-
spoon.
Mr. R.G.P. Maclellan, Manager, Legal Department,
Husky Oil Operations Ltd.
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Thursday, June 9, 1977
From the International Air Transport Association: 54

Mr. J.G. Thomka-Gazdik, Q.C., General Counsel.

From Canadian Pacific: 54
Mr. I.D. Sinclair, Chairman.
Mr. D.S. Maxwell, Q.C., Vice-President, Law and
General Counsel.
Mr. N.A. Chalmers, Regional Counsel, Toronto.
From the National Farmers Union: 54
Mr. Roy Atkinson, President.
From the Canadian Horticultural Council: 54
Mr. E. Connery, President.
Mr. N.C. Taylor, Immediate Past-President,
Kelowna, British Columbia.
Mr. R.C. Moyer, Past-President, Grimsby, Ontario.
From the Christian Farmers Federation of Ontario: 54
Mr. Elbert van Donkersgoed, Executive Director.
Mr. John Janssens, President.
Tuesday, June 14, 1977
B

From the Canadian Labour Congress:
Mr. Ronald Lang, Director of Research and Legisla-

tion Department.
Mr. Donald Montgomery, Secretary-Treasurer.

Mr. George Nakitsas, Economist.

From the Nova Scotia Department of Agriculture and
Marketing and Nova Scotia Marketing Board: 5T
Mr. Hector Hill, Member, Nova Scotia Marketing

Board.
Mr. Martin Herschorn, Solicitor for the Department

of Agriculture.
Mr. Arnold Rovers, Director of Marketing and

Economics.
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From the Canadian Egg Marketing Agency:

Mr. M.E. Pringle, Chairman
Mr. M.M. Roytenberg, General Manager.
Mr. Frangois Lemieux, Legal Counsel.

From the Ontario Federation of Agriculture:

Mr. Peter Hannam, President.
Mr. H.E. Harris, Q.C., Legal Counsel.

From The Ontario Flue-Cured Tobacco Growers’

Marketing Board:
Mr. T. Raytrowsky, Chairman.

From the Canadian Turkey Marketing Agency:

Mr. C. Riediger, Chairman.
Mr. J.W. Wyne, Secretary Manager.

Wednesday, June 15, 1977
From The Ontario Milk Marketing Board:

Mr. Francis Redelmeier, Member, Region 6.
Mr. H.E. Harris, Q.C., Solicitor.

From Dominion Dairies Limited:

Mr. Charles Scott, President.

Mr. S.F.M. Wotherspoon, Q.C., Solicitor, Honey-
well, Wotherspoon.

Mr. P.C. LaBarge, Solicitor, Honeywell, Wother-
spoon.

Thursday, June 16, 1977

From the Grocery Products Manufacturers of Canada:
Mr. G.G.E. Steele, President.

Mr. V.J. Housez, Chairman of the Board, President

and Chief Executive Officer of Standard Brands
Canada Limited.

Mr. P.V. Moyes, Executive Vice-President.
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From the Canadian Petroleum Association:

Mr. G.W. Lade, Vice-President and General Counsel.
Mr. Hans Maciej, Technical Director.

Mr. J.D. Palmer, Manager, Legal Division, Texaco
Exploration Canada Limited.

From Imperial Oil Limited:

Mr. D.H. MacAllan, Vice-President, Corporate
Affairs and General Secretary.

Dr. W.D.R. Eldon, Senior Advisor, Government Rela-
tions Division, Corporate Affairs Department.

Mr. H.G. Batt, Q.C., Associate General Counsel.

Tuesday, June 21, 1977
From the Consumers’ Association of Canada:

Mrs. Ruth M. Lotzkar, National President.

Ms. Barbara Sulzenko, Director, Policy and Issues.

Mr. Robert Kerton, Member of the Economic Policy
Committee.

Mr. T. Gregory Kane, Director, Regulated Industries
Program.

Mrs. Ada Brown, National Vice-President.

From the Employers’ Council of British Columbia:

The Honourable William M. Hamilton, Presidentand
Chief Executive Officer.

Mr. C.B. Macdonald, President, Chevro-Canada
Limited.

Mr. R.H. Ansley, President, Commonwealth Con-
struction Limited.

Mr. Robert Gray, Director, Personnel and Adminis-
trative Services, Cominco Limited.

Mr. Peter McAllister, Manager, Labour Relations,
B.C. Hydro and Power Authority.

Mr. R.J. Clifford, Vice-President, Industrial
Relations.
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Wednesday, June 22, 1977

From the Canadian Federation of Independent
Business:

Mr. James Conrad, Director of Legislative Affairs.
Mr. Tom Troughton, Consultant.

Monday, June 27, 1977

From Abitibi Paper Company Ltd.

From The Algoma Steel Corporation Limited.
From Canada Packers Limited.

From Cominco Ltd.

From The T. Eaton Co. Limited.

From John Labatt Limited.

From MacMillan Bloedel Limited.

From The Molson Companies Limited.

From Moore Corporation Limited.

From Noranda Mines Limited.

From Power Corporation of Canada, Limited.
From The Steel Company of Canada, Limited:

Mr. J.P. Gordon, President, The Steel Company of
Canada, Limited.

Mr. JW. Younger, Vice-President, Secretary and

General Counsel, The Steel Company of
Canada, Limited.

Mr. A.J. Macintosh, Blake, Cassels & Graydon,
Barristers, Toronto.

Mr. W.F. MaclLean, President, Canada Packers
Limited.

Mr. A. Zimmerman, Noranda Mines Limited.
Tuesday, June 28, 1977

From The Canadian Bankers’ Association: 67
Mr. R.C. Frazee, President.
Mr. J. Machabée, Vice-President.

64

From the National Automotive Trade Association of
Canada:

Mr. Arch Dickson, President.
Professor Milton Moore, Consultant.
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Mr. D.A. Achilles, Chairman, Competition and Com-
bines Investigation Committee.

Mr. Marcel Joyal, Q.C., Legal Counsel.
Mr. David S. Bruce, Vice-President.

From Bell Canada:

Mr. O. Tropea, Executive Vice-President (Adminis-
tration).

Mr. John McCutcheon, Vice-President.

Mr. Richard Marchand, Legal Counsel.

Wednesday, June 29, 1977
From the Insurance Bureau of Canada:
Mr. Daniel Damov, President and Chief Executive
Officer.
Mr. R.F. Wilson, Q.C., Legal Counsel.

INDIVIDUALS

Thursday, June 16, 1977

Mr. W.T. Stanbury, Associate Professor, Faculty of
Commerce and Business Administration, Uni-
versity of British Columbia.

Dr. D.E. Armstrong, Faculty of Management, McGill
University.

Professor Peter Friesen, Faculty of Management,
McGill University.

Thursday, June 30, 1977
Mr. W.A. Macdonald, Q.C., McMillan, Binch,
Barristers and Solicitors.
Mr. J.W. Rowley, McMillan, Binch, Barristers and
Solicitors.

Mr. H.J. Hemens, Consultant, Dupont of Canada
Ltd.
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PROVINCIAL GOVERNMENT
Thursday, June 23, 1977
Ontario Ministry of Agriculture and Food: 65

The Honourable William C. Newman, Minister of
Agriculture and Food, Province of Ontario.
Mr. John C. McMurchy, Solicitor, Legal Branch.

Mr. W.V. Doyle, Executive Director, Marketing
Division.
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APPENDIX “B”

List of Provincial Governments, Organizations and Individu-
als who submitted briefs but were not selected to appear on the
Subject-matter of Bill C-42

—Ademco, Montreal, Quebec

—Air Transport Association of Canada, Ottawa, Ontario
—Alberta Egg and Fowl Marketing Board, Calgary, Alberta
—Alberta Wheat Pool, Calgary, Alberta

—Aluminum Company of Canada Ltd., Montreal, Quebec
—American Can of Canada Ltd., Rexdale, Ontario
—Archibald, D.F., Port Williams, N.S.

—Association of Canadian Advertisers Incorporated, Toronto,
Ontario

—Association of Canadian Franchisors

—Association of Canadian Travel Agents, Ottawa, Ontario

—Barnett Lumber Industries, Vancouver, British Columbia

—Board (The) of Trade of Metropolitan Toronto, Toronto,
Ontario

—B.P. Canada Limited, Montreal, Quebec

—British Columbia Federation of Agriculture, Victoria, British
Columbia

—Calgary (The) Chamber of Commerce, Calgary, Alberta
—~Canada Middle East Trade Council, Ottawa, Ontario
—Canada Packers Ltd., Toronto, Ontario

—Canadian Business Equipment Manufacturers Association
Toronto, Ontario

—Canadian Chemical Producers’ Association, Ottawa, Ontario

—Canadian Daily Newspaper Publishers Association, Toronto,
Ontario

123



—Canadian Federation of Insurance Agents and Brokers Asso-
ciations, Toronto, Ontario

—Canadian Institute of Plumbing and Heating, Montreal,
Quebec

—Canadian Institute of Steel Construction, Willowdale, Ontario
—Canadian (The) Mutual Funds Association, Toronto, Ontario
—Canadian Pulp and Paper Association, Montreal, Quebec
—Canadian Tire Corporation, Limited, Toronto, Ontario

—Christian Farmers Federation of Western Canada, Edmonton, |
Alberta ‘

—Christie Brown and Company Limited, Toronto, Ontario

—<Clarke, S.G., Chairman, Department of Economics, University
of Lethbridge, Lethbridge, Alberta ‘

—~Coca-Cola Limited, Toronto, Ontario
—<Colgate-Palmolive Canada, Toronto, Ontario
—Comcheq Services Limited, Winnipeg, Manitoba
—Communist Party of Canada, Toronto, Ontario

—Construction Owners Association of Alberta, Edmonton,
Alberta

—~Continental (The) Group of Canada Limited, Toronto, Ontario

—Council of Forest Industries of British Columbia, Vancouver,
British Columbia

—Council of Marketing Boards of British Columbia, Victoria,
British Columbia

—Creditel of Canada Limited, Vancouver, British Columbia
—Dominion Foundries and Steel Limited, Hamilton, Ontario
—DuPont of Canada Limited, Montreal, Quebec
—Ferguson, Ralph, Alvinston, Ontario

—General Bakeries Limited, Don Mills, Ontario

—General Foods, Limited, Toronto, Ontario

—~General Mills Canada Ltd., Toronto, Ontario

—General Motors of Canada Limited, Oshawa, Ontario
—Government of Saskatchewan, Regina, Saskatchewan
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—Halton Egg Producers, Hornby, Ontario

—Hawkins, M.H.W., Professor, Department of Rural Economy,
University of Alberta

—Howes, D. Terry, Toronto, Ontario
—Husky Oil Operations Ltd., Calgary, Alberta
—Imasco Limited, Montreal, Quebec

—Independent Contractors and Businessmen Association of
British Columbia, Burnaby, British Columbia

—Institute of Canadian Advertising, Toronto, Ontario

—Investment (The) Funds Institute of Canada, Toronto, Ontario

—Kellogg Salada Canada Ltd., Rexdale, Ontario

—Kuhnle, A., Winnipeg, Manitoba

—Liff, Rebecca (Mrs.), Ottawa, Ontario

—Loyns, R.M.A., Professor of Agricultural Economics, University
of Manitoba, Winnipeg, Manitoba

—MacLachlan, D.L., Professor of Economics, University of Cal-
gary, Calgary, Alberta

—MacMillan Bloedel Limited, Vancouver, British Columbia

—Manitoba Egg Producers’ Marketing Board, Winnipeg,
Manitoba

—NManitoba Farm Bureau, Winnipeg, Manitoba
—Manitoba Pool Elevators, Winnipeg, Manitoba
—NMaple Leaf Mills Limited, Toronto, Ontario

—Meat Packers Council of Canada, Islington, Ontario

—Ministry (The) of Agriculture for the Province of British
Columbia, Victoria, British Columbia

—Mining (The) Association of Canada, Ottawa, Ontario
—NMonsanto Canada Limited, Mississauga, Ontario

—Moore, A.M., Professor of Economics, University of British
Columbia, Vancouver, British Columbia

—New Brunswick Department of Agriculture and Rural Develop-
ment, Fredericton, New Brunswick

—New Brunswick Federation of Agriculture, Fredericton, New
Brunswick
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—Newfoundland (The) Egg Marketing Board, St. John’s,
Newfoundland

—Northern Telecom Limited, Montreal, Quebec

—Nova Scotia Chicken Marketing Board, and Nova Scotia

Turkey Marketing Board, Port Williams, Nova Scotia
—Nova Scotia Egg Producers Association, Truro, Nova Scotia

—Nova Scotia Egg and Pullet Producers Marketing Board,

Truro, Nova Scotia
—Ontario Apple Marketing Commission, Toronto, Ontario

—Ontario (The) Asparagus Growers’ Marketing Board, St. Cath-
arines, Ontario

—Ontario (The) Chicken Producers’ Marketing Board, Burling-
ton, Ontario

—Ontario (The) Egg Producers’ Marketing Board, Willowdale,
Ontario

—Ontario Fruit and Vegetable Growers’ Association, Toronto,
Ontario

—Ontario Soya-Bean Growers’ Marketing Board, St. Catha-
rines, Ontario

—Ontario Tender Fruit Growers’ Marketing Board, St. Catha-
rines, Ontario

—Osborne, John C., Q.C., Ottawa, Ontario

—Osler, Hoskin & Harcourt, Barristers and Solicitors, Toronto,
Ontario

—Owner-Client (The) Council of Ontario, Oakville, Ontario
—Pacific Petroleum Ltd., Calgary, Alberta

—Periodical Press Association, Toronto, Ontario

—Province of Prince Edward Island, Charlottetown, P.E.I.
—Ralston Purina of Canada Ltd., Rexdale, Ontario
—Reliance Electric Limited, Ottawa, Ontario

—Rembrandt Home Owners’ Association, Willowdale, Ontario

—Richmond Plywood Corporation Ltd., Richmond, British
Columbia

—Rogers, T. Blythe, Vancouver, British Columbia
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—Saskatchewan Chicken Marketing Board, Regina, Saskatche-
wan

—Saskatchewan Commercial Egg Producers Marketing Board,
Regina, Saskatchewan

—Saskatchewan Federation of Agriculture, Regina, Saskatche-
wan

—Saskatchewan (The) Hog Marketing Commission, Saskatoon,
Saskatchewan

—Saskatchewan Turkey Producers Marketing Board, Regina,
Saskatchewan

—Skeoch, L.A. Dr., Glenburnie, Ontario

—Simon, L., Vancouver, British Columbia

—Sun Oil Company Limited, Toronto, Ontario

—Systems Dimensions Limited, Ottawa, Ontario

—Unifarm, Edmonton, Alberta

—L’Union des producteurs agricoles, Montreal, Quebec

—United Electrical, Radio and Machine Workers of America,
Don Mills, Ontario

—William Neilson Co. Limited, Toronto, Ontario

—Wood Lynn Farms Limited, London, Ontario

—Wotherspoon, Stuart F.M., Q.C., Honeywell & Wotherspoon,
Barristers & Solicitors, Ottawa, Ontario
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