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CASES DETERMINED

BY THE

SUPRENE COURT I BQUITY

NEW BRUNSWICK.

TRITES v. HUMPHREYS.

Practice — Injunction Swit — Affidavit — Aet 53 Viet, e, 4, ss. 23,
24 — Adwministration Swit — Joinder of Adwministrator —
Appointment by Court of person to represent deceased debtor's
estate — Act 53 Viet. e. 4, 8. 89 — Jurisdiction of Probate
Court to appoint Administrator where no personal assets
— Fraudulent Conveyance — Stat. 13 Eliz. ¢. 5. — Plaintiff
not a Judgment creditor — Pleading — Delay by creditor —
Statute of Limitations — Allegation of subsisting debt —
Demerrer for want of parties — Act 53 Viet, ¢, 4, 8. 54— Costs
in Demwrrer,

Under Act 53 Vict. c. 4, ss. 23, 24, a bill in an injunction suit need
not be sworn to or supported by affidavit. It is only where
an injunction is sought before the hearing that the bill must
be supported by affidavit,

In a suit by simple contract ereditors of an intestate to set aside
as fraudulent under the Stat. 13 Eliz ¢. 5, a conveyance by
him of real estate, and for the administration by the Court of
his estate, an administrator of the intestate’s estate appointed
by the Probate Court is a necessary party to the suit, though
there are no personal assets of the intestate,

The failure to make the administrator a party to such a suit is
not a ground of demurrer, but may be taken advantage of
under Act 53 Vict. c. 4, s. 54,

In such a suit it is not necessary for the plaintiff to allege that
he has obtained, or is in course of obtaining, a judgment
upon his debt,

The Court will not, in such a suit, appoint a person under Act 53
Viet, c. 4, s 89, to represent the estate of the intestate, instead
of requiring the administrator of the intestate’s estate to be
made a party to the suit.

VOL. Il N, B, E. R.~1

1899,

September 19,
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The Probate Court has jurisdiction to grant letters of admini-
stration where an intestate dies indebted possessed of real,
but of no pl-rsolml. estate,

Delay cannot be set up against a creditor seeking to set aside

a conveyance of lands as frandulent under the Stat. 13 Eliz.

¢, b, where the creditor’s debt is not barred under the Statute

of Limitations at the commencement of the suit,

a suit, commenced in 1809, by a ereditor to set aside as

frandulent under the Stat. 13 Eliz. ¢. 5, a conveyance of land,

the bill stated the debt arose upon two promissory notes,
dated respectively in March and April, 1885, payable with
interest three and twelve months after date, that the notes

“ were renewed and carrvied along from time to time by new

or renewal or other notes, but have never been paid, but with

interest thereon are still due to the plaintiff:”

Held, that the allegations were too vague, general and uncertain
to show a valid and subsisting debt, not barred by the Statute
of Limitations, at the time of the commencement of the suit,
and that the bill was therefore demurrable,

Where some of several grounds of demurrer were overruled,
costs were not allowed to either side,

I

Demurrer to bill. The facts fully appear in the judg-
ment of the Court.

Argument was heard August 15, 16, 1899.

A. 8. White, A.-G., and L. Allison,Q.C., in support of
the demurrer :—

The bill seeks an injunction to prevent the alienation
of the land in question pending the hearing of the suit:
It should therefore be supported by affidavit as required
by Act 53 Vict. c. 4,8 23.  The omission is a ground of
demurrer: Shepherd v. Jones (1). 1t appears, by the bill,
that an administrator of the estate of the deceased debtor
has not been appointed. In an administration suit the
rule is imperative that the legal personal representative of
the deceased debtor must be brought before the Court:
Lowry v. Fulton (2); Dowdeswell v. Dowdeswell (3): Cary
v. Hills (4); Rowsell v. Morris (5): Penny v. Watts (6).
The Act 53 Vict. e. 4, s. 54, forbidding demurrer for want
of parties, does not apply where the party is not in exist-
ence. Section 89 of Act 53 Viet. c. 4, permitting the Court

(1) 3 DeG., F. & J. 56. (4) L. R. 15 Eq. .

(2) 9 Sim. 104, (5) L. R. 17 Eq. 20.
(3) 9 Ch. D, 204, (6) 2 Ph, 149,




ll.] NEW BRUNSWICK EQUITY REPORTS.

to appoint a person to represent a deceased’s estate is held
not to apply to an administration suit: James v. dston
(1), where the absence of a general legal personal representa-
tive was made a ground of demurrer. The plaintiff' is dis-
entitled to relief by lapse of time amounting to laches, and
acquiescence. The conveyances sought to be set aside as
fraudulent are dated of 1878. The plaintiff’s debt was
then in existence. By renewing the debt from time to
time, and forbearing to impeach the conveyances until
now, the plaintiff must be regarded as having acquiesced
in the conveyances. The bill should affirmatively shew
that the plaintiff’s debt was enforceable in an action at law
at the time of the commencement of the suit. The bill
alleges that the debt was embraced in two promissory
notes, dated March and April, 1885, payable respectively
three and twelve months after date, and that they “were
renewed and carried along from time to time by new or
renewal or other notes, but have never been paid, but with
interest thereon are still due to the plaintifft” If renewal
notes have been given, it is suggestive that they are not
fixed upon as evidence of the plaintifi’s debt instead of the
original notes. The allegation of the subsistence of the
debt should he explicit,and should be supported by a state-
ment of the facts. Where it appears by the bill that the
plaiutiff’s cause of action is barred or extinguished by the
Statute of Limitations, it is demurrable: Hoare v. Peck
(2): Fyson v. Pole (3); Noyes v. Crawley (4); Prance v.
Sympson (5); Dawkins v. Lord Penryln (6). The convey-
ances having been made in 1878, plaintifi’s right to relief is
extinguished by c. 84, C. S. N. B,, s, 21.  The bill does not
disclose any reason for making defendants parties to the
suit. The land is shewn to have been conveyed by the
debtor to a third person, and by him to the debtor's wife.
But it is not shewn that the title continued in her, or that
it did not subsequently become vested in an innocent pur-
chaser. If conveyances are set aside, then land is to be

(1) 2 Jur. N. 8. 224, (4) 10 Ch. D. 31,
(2) 6 Sim. 51, (5) Kay, 678,

3) 3 Y. & C. Ex. 260, (6) 4 App. Cas. 51

1899,

TriTES

[ .3
HumMprnnreys,
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distributed among creditors. It is a rule of pleading that the

“bill must shew why parties are joined in the suit: Wiggins

v. Floyd (1); MacRae v. MacDonald (2). Faets should be
stated in support of the allegation that the conveyances
were made fraudulently, and for the purpose of hindering
and defeating the recovery of the plaintift’s debt. It is
not shewn that at the time the transfers were made the
debtor was in insolvent circumstances. It is merely stated
that after the transfers were made the grantor had not
sufficient to pay his debts. That may mean a considerable
period of time.

[Barker, J.: — It is alleged that the grantor made the
transfer with intent to defeat, hinder and delay his credi-

tors. For the purposes of this demnrrer it must therefore
be assumed that the debtor was insolvent at the time the

transfer was made. ]

The remaining ground of the demurrer is that the plain-
tiff has not obtained a judgment at law upon his debt, or
alleged that he is in course of obtaining one. See Reese
River Silver Mining Co. v. Atwell (3). This is necessary
under a system of jurisprudence in which equitable and
legal remedies are not assimilated, and cannot be coneur-
rently administered.  The plaintiff is precluded from
establishing in this Court that a debt is due to him. The
decisions in Ontario and England permitting a creditor to
maintain a bill to set aside a deed as being void against
him, without having first recovered a judgment at law,
proceed upon the fusion of equity and law effected by
the Judieature Act of those countries, and enabling a legal
question to be dealt with by the Court of Chancery.
See McCall v. MeDonald (4).

M.G. Teed, Q.C., contra :—

The absence of an affidavit in support of the bill is not
a ground of demurrer, but is a formal defect to be taken

(1) 1 Han, 220, (3) L. R. 7 Eq. 350,
(2) N. B. Eq. Cas, 531, (4) 13 Can. 8. C. R. 247, 255.
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advantage of, if thought necessary, under s. 54 of Act 53

Viet. ¢. 4. In Crossman v. Hanington (1), an answer ™

neither signed nor sworn to was removed from the files
of the Court on motion. A demurrer lies for a defect in
substance appearing upon the face of a pleading. The bill
does not disclose that the affidavit is wanting, and the Act
does not require that the affidavit shall be attached to the
bill.  Section 24 of Act 53 Viet. ¢. 4 will bear the con-
struction that the affidavit is not to be filed with the bill,
but is to be used in support of an application for an
injunction when required before the hearing of the suit.
It may be that an injunction will not be applied for, or
will not be applied for until the hearing, when it can be
granted withsut affidavit. The general proposition that in
an administration suit the legal personal representative of
the deceased debtor should be a party to the suit cannot
be disputed. But it is subject to this qualification, that
there must be personal estate to be administered. Here
the bill states that there is no personalty, and that the suit
is for the setting aside of the conveyances of real estate,
and its administration by the Court. There being no per-
sonal estate the Probate Court will not appoint an admin-
istrator. The plaintiff cannot compel one of the next of
kin of the intestate to take out letters of administration,
and if the plaintiff were appointed administrator he would
be unable to attack the conveyances in question. Real
estate is not assets in the hands of an administrator: Doe
d. Have v. McCall (2). The objection that there is no
legal personal representative of the deceased debtor made
a party to the suit is not a ground of demurrer: s. 54 of
Act 53 Viet. ¢. 4 Delay by plaintiff in instituting pro-
ceedings to set conveyances aside is only material if the
plaintiff’s debt is barred by the Statute of Limitations.
Delay will be considered a ground in equity for refusing
equitable relief. Here we are asking relief, pursuant to
Stat. 13 Eliz. ¢. 5, and are therefore enforcing a legal vight.
Assuming that the defence of laches may be set up, it is not
a ground of demurrer but of answer: Mitford Eq. Pl. 307 ;
(1) 26 N, B. 588, (2) Chip. MS. %0,

o
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Three Towns Banking Co.v. Maddever(1). The objection
that our right to relief is extinguished by s. 21 of ¢. 84, C.
S. N. B, on the ground that transfers were given over 20
years previously to the commencement of suit, proceeds
upon a misconception of the nature of the suit. Plaintiff
does not seek to have title to land vested in him, but to
have conveyances set aside. He never had a right of
entry, and under ¢. 84, C. 8. N. B, time only runs from the
time a right of entry acerued. Plaintiff’s debt is shewn by
the bill to be subsisting in 1898,  The notes are stated to
have been renewed up to the time of the debtors death in
that year. To be demurrable the bill must, with conclusive
certainty, shew that the debt is barred: Deloraine v. Browne
(2); Foster v. Hodgson (3): Hoare v. Peck (4). The
interest of the defendants in subject matter of suit is clearly
apparent. If conveyances are set aside, the title is vested
in the defendants as heirs of the debtor. Upon a sale of
the land any excess remaining after satisfaction of the
creditors’ claims would belong to the defendants. It is not
necessary that the plaintiff should be a- judgment ereditor
of the grantor, or that he should allege that he is in the
way of getting a judgment. Statute 13 Eliz ¢ 5 enacts
that conveyances are void as against ecreditors.  There
being no legal personal representative no action at law
could be brought. Reese River Silver Mining Co. v.
Atwell (5), and Clavkson v. MeMuaster (6) are wholly
opposed to the defendants’ contention. Where a demurrer
is put in on more than one ground, and fails in part, no
costs will be given: Benson v. Hadfield (7): Allan v.
Houlden (8).

White, A.-G., in l'l'lb‘_\' i

The plaintiff’ could have taken out letters of adminis-
tration without disentitling himself from bringing this
suit.  He would in this suit have represented the other

(1) 27 Ch. D, 523, (5) L. R. 7 Eq. 350

(2) 3 Bro. C., C, (33, (6) 25 Can. 8. C. R, 100,
(3) 19 Ves, 180, (7) 5 Beav. 510, 554,

(4) 6 8im. 51, (8) 6 Beav, M8, 150,




II.] NEW BRUNSWICK EQUITY REPORTS.

ereditors, and would act in the character of a ereditor. Real
estate is available as an asset for the payment of creditors
in the absence of personaity, and letters of administration
will be granted to enable the real estate to be sold under
license,

1899. September 19. BARKER, J.:—

This is a demurrer by four of the defendants to the
plaintiff”s bill, and the questions which arise are somewhat
novel and important. The bill is filed by the plaintiff’ on
behalf of himself and the other unsatisfied creditors of one
Alfred Humphreys, deceased, for the purpose, not only of
setting aside as fraudulent against ereditors a certain con-
veyance from him to one John Humphreys, dated January
7, 1878, and a conveyance of the same date from John
Humphreys to Abigail Humphreys, wife of Alfred
Humphreys, but also to have the estate of Alfred
Humphreys — both real and personal — administered in
this Court. Abigail Humphreys died intestate in the year
1887, and in 1890 Alfred Humphreys married again. He
died in April, 1898, intestate, leaving him surviving his
widow and several children, the issue of the first marriage.
The bill alleges that he left no assets or property—real or
personal—other than his interest in or title to the lands
mentioned in these conveyances, and that no letters of
administration had been granted or taken out to his estate
or effects. The bill also ulleges that Alfred Humphreys
always continued in the occupation, possession and manage-
ment of the land in question, which is situate in the County
of Queens. The defendants are the heirs at law of Alfred
Humphreys and his widow; and this demurrer has been
filed by four of the heirs. The bill prays (1), that an in-
Jjunction be granted restraining the defendants from selling
or transferring the land m question; (2), that the two deeds
may be declared fraudulent and void as agaiust the plain-
tiff and other creditors of Alfred Humphreys and be set
aside, and that the land and premises comprised therein
may be treated and made available as assets of said Alfred

1899.

Trrres

L
HuMrnreys,

Barker, J.
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Humphreys for the payment of his debts, and that they be
sold for that purpose, and (3) “that the property, assets
and estate, of which said Alfred Humphreys died possessed
or entitled, both real and personal, including said lands and
premises as mentioned and comprised in said two deeds
may be administered herein by and under the direction of
this Honorable Court.” '

The first ground of demurrer is that although this is
an injunction cause the bill is neither sworn to nor sup-
ported by any affidavit stating the truth of the facts
alleged therein. I am not altogether satisfied that this,
strietly speaking, is an injunction cause, It is true that
an injunction restraining an alienation of the property so
as to preserve its present status until the final decree is
made, is asked for, but that is merely in aid of the princi-
pal relief sought, and not in any way a part of it. The
whole object of the suit is attained without an injunetion,
by a decree settin'; aside the conveyances as fraudulent, in
which ease the land would remain the property of Alfred
Humphreys, liable to be sold for the payment of his debts.
If, however, this be treated as as injunction cause, I do not
think this ground of demurrer can be sustained. There
are no doubt cases where bills have been held bad on
demurrer for want of an affidavit, where in order to give
them validity, or to shew them within the Court’s juris-
diction, they required to be sworn to, or to have an affidavit
of verification annexed to them, or to be accompanied by
one: Daniell Ch. Pr. (4th Am. ed.) 392, 587. In these cases
the verification by the oath or affidavit seems to have been
an essential part of the bill itself. In 1854, when the practice
of this Court was put in a statutory form by Act 17 Vict.
c. 18, it was distinetly required that all bills should be
sworn to: section 4. By section 5, it was provided that in
injunction causes, if the application, that is the application
for injunction before hearing, was to be supported by any
proof other than the sworn bill, the same should be done
by a short affidavit verifying the facts. Under this section,
therefore, the application for injunction before hearing
might be made either on the sworn bill alone, or on the
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sworn bill supported by additional affidavits. The bill, if
sworn to, was complete and open to no objection, but when
it came to be used on an application for an injunction
before hearing, it might be supported by affidavits. The
practice, as to swearing to bills, was altered in 1863 by Act
26 Vict. ¢. 16, and when the statutes were consolidated in
1876, it was provided that the bill need not be sworn to
except in injunction causes, but that it should be signed
by the plaintiff, his solicitor or agent. See s. 22, c. 49,
C.S.N. B. By section 23 it was provided that in injunction
causes the bill should be sworn to by the plaintiff or his
agent, and that if the application for injunction was to be
supported by any proof, other than the sworn bill, it should
be done by affidavit verifying the facts. It will be seen by
8. 24 of ¢.49,C.S. N. B, that an application for an injunction
before hearing could be made on the sworn bill alone,
though it might Le sapported by affidavits verifying or
corroborating the facts mentioned in the bill. The bill if
sworn to was complete as a bill —and it might be used
alone or supported by further proof, to support a motion
for an injunction. Coming down to the present practice
as regulated by Act 53 Vict. e. 4, it is no longer necessary to
have bills sworn to in any case — that practice even as to
injunction bills was abolished by that Act ; and it was pro-
vided by s. 23 that in injunction causes the bill shall be
supported by affidavit stating the truth of the facts con-
tained therein, or in any of the separate allegations thereof ;
and that facts in confirmation of the bill may be stated by
affidavit. It is true that there is nothing here said about
an application for an injunction, as is said in the corres-
ponding sections of the two previous Acts, but if we read
them together it is, I think, fair to infer that the Legis-
lature required the bill to be supported only on the occasion
mentioned in the other Acts — that is, when it was to be
used on an application for injunction before hearing. It
could no longer be used alone on such a motion, for as it
was not sworn to, it had not the force of an affidavit., It
was therefore provided by s 24 that an injunction before
hearing could only be granted on the production of the
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bill before filing, or a sworn or certified copy after filing
with affidavits —not affidavits, if any, as is provided by
the other sections. The Legislature was by this Act abolish-
ing the practice of filing a sworn bill in injunction causes,
and thus assimilating the practice to that established as to
other kinds of bills. I cannot think it intended to abolish
a well known and comparatively simple practice, and sub-
stitute for it a more complex one in order to accomplish
practically the same end. The reasonable construction to
place upon the Act is that a sworn bill in injunction causes
is no longer necessary, but if you require an injunction
before hearing, the application must be made on the bill,
and affidavits supporting it. As a bill, it is not, in my
opinion, open to objection, either on demurrer or for want
of form, because it is not supported by affidavit. This
ground of demurrer fails.*

The second ground of demurrer is that the bill prays
for relief not disclosed in the summons, but the Attorney-
General abandoned this ground, and I think properly so.

The third ground is that it appears by the bill that
there is not, and never has been, any legal personal repre-
sentative of Alfred Humphreys, and without such a repre-
sentative being a party to this suit it cannot be maintained,
Two answers are made to this objection — first, that want
of parties is no longer a ground of demurrer; and second,
that the personal representative of Alfred Humphreys is
not a necessary party to this bill. It was contended that
the ohjection was more than merely one for want of parties,
heeause there was no administrator, and therefore no per-
son who could, by name, be ordered to be made a party.
That, however, is altogether unnecessary. The objection
is one for want of parties, and is therefore no ground of
demurrer, See Act 53 Vict. ¢. 4,5 54. In many, if not in all
the cases to which I shall have occasion to refer later on, in
which the objection arose, it came up expressly on a demurrer
for want of parties. Many of them were cases where no
representative had been appointed, but the order was that
the cause stand over to enable the personal representative

* See Glasier v. MacPherson, 31 N, B. 206. — Rep.




IL] NEW BRUNSWICK EQUITY REPORTS.

\
to be made a party. The substantial point argued goes
beyond this technical one, and as it will likely come
up at a later stage of the case, I may as well decide
it now, that it with other points in the case can go up on
appeal if the parties desire it. It was argued, though not
very strongly, that this suit had for its sole object, or at all
events its main object, the setting aside of these conveyances
in question — or, it was said that for the purpose of dis-
posing of this demurrer the bill could be so treated, and
in that case the personal representative was not a necessary
party. The main argument, however, was that as the bill
alleged that Humphreys died without leaving any personal
estate — an allegation admitted by the demurrer to be
true — there was nothing for an administrator to do, and
there was therefore no jurisdiction in the Probate Court to
appoint one, and for that reason the practice requiring the
personal representative of the person whose estate is being
administered to be a party to the administration suit, could
have no application to a case like this. As to the first
point I entertain no doubt that this is in point of form,
and in point of fact, an administration suit. The plaintiff,
who is a simple contract creditor of Humphreys, without
any lien on the property, claims that the land in question
must be made available for the payment of him and the
other creditors, and he seeks a declaration setting aside
these conveyances as being fraudulent against the ereditors.
If that were the only reliefl asked for, as perhaps it might
be if the debtor were alive, it is obvious that some other
proceeding must be taken, either in this Court, or in the
Probate Court, to realize by sale of the real estate the
money necessary to pay the debts. This Court, however,
deals with the whole matter in one suit; and having set
the conveyances aside, and thus made the real estate avail-
able for the payment of the creditors, proceeds to give com-
plete effect to that order by a sale of the land and payment
of the creditors, that being the ultimate object to be accom-
plished —all of which of necessity involves an adminis-
tration of the estate. In Clarkson v. MeMaster (1), at
(1) 25 Can, 8. C, R. 96,
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page 101, this practice of Courts of Equity is referred to in
the following passage :—" And that an instrument fraudu-
lent under the Statute (13 Eliz) was void against all
creditors, was also demonstrated by the well established
practice of Courts of Equity in administering assets, which
was not to require a judgment at law, but to treat deeds
fraudulent under the Statute as void against all ereditors,
and to deal with the property purported to be conveyed by
such instruments as assets for the payment of simple con-
tract as well as other ereditors.”

Taylor v. Coenen (1), a casa similar to this; Adames v.
Hallett (2); Skarf v. Soulby (3), and other cases may be
cited as instances of administration suits, in which the bills
are similar in character and objeet to the one in this case.
This being therefore an administration suit, is it necessary
that there should be a personal representative present as a
party to the suit? The authorities on this point are
uniformly against the plaintiff’s contention. In Tyler v.
Bell (4) the bill prayed for an account of the assets of an
intestate, who died in India, possessed. by the personal
representative there; and it was held not sufficient in
order to avoid a demnrrer for want of parties, that the
personal representative constituted in India, who was out
of the jurisdiction, was made a party, and process prayed
against her when within the jurisdiction: although the
bill alleged that the Indiun Court was the proper Court for
granting administration, and that the administratrix con-
stituted by it was the sole legal personal representative. It
was also held that a personal representative of the intestate
constituted in England was a necessary party, although it
did not appear that the intestate at the time of her death
had any assets in England. At page 109 of the report the
Lord Chancellor is thus reported: “That an estate
cannot be administered in the absence of a personal repre-
sentative, and that such personal representative must
obtain his right to represent the estate from the ecclesiasti-
cal Court in this country, has, I believe, never before been

(1) 1 Ch. D. 636, (3) 1 MacN, & G, 364,
(2) L. R. 6 Eq. 468, 4) 2M. & C. 80,




II.] NEW BRUNSWICK EQUITY REPORTS.

doubted. The cases of Tourton v. Flower (1); Athins v.
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Swith (2); Swift v. Swift (3); Attorney-General V. pgpes
Cockerill (4): Lowe v. Farlie (5), and Logan v. Fairlie wesvrineys.

(6), all proceed upon this, that the Courts in this country,
for the seeurity of property, will not administer the property
of a person deceased in the absence of a person authorized
to represent the estate; and that they look only to the
Jjudgment of the ecclesiastical courts in this country in
granting probate or letters of administration to ascertain
who are so authorized ; and it is immaterial what ecclesi-
astical court in this country has granted probate or letters
of administration to ascertain who are so authorized ; and
it is immaterial what ecclesiastical court in this country
has granted probate or letters of administration, provided
the state of the property was such as to give it jurisdietion.”
I have referred to a great number of cases in which this
point has arisen, and I have not been able to find one, and
certainly none was cited, where the rule as above laid down
has been departed from. The nearest case of the kind is
Dey v. Dey (7), decided in 1851, In that case there was
an administrator ad litem ; and the bill alleged, as in this
case, that there were no personal assets, and it sought to
have the real estate applied in satisfaction of the debts.
The Chancellor, after alluding to the then unsettled point
as to the sufficiency of an administration ad litem for the
purpose, says :— “The parties entitled to the real estate of
the intestate, did not appear at the hearing. Now the
account and application of the personal estate, in suits of
this kind, is directed for the protection of those cutitled to
the real assets, and had they appeared and insisted upon
the objection it would have been proper to have ordered
the case to stand over, for the purpose of enabling the
plaintiff to obtain a general administration. But the bill
has been taken pro confesso against the parties entitled to
the real estate; and as it negatives the existence of any

(1) 3 P. Wms, 360, (4) 1 Price, 165, at p. 179,
(2) 2 Atk. 63, (5) 2 Madd. 101,
(3) 1 B, & B. 326, (6) 2 Sim, & 8, 234,

(7) 2 Gr, 149,

Barker, J,
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outstanding personal estate, a decree directing the appli-
cation of the real assets of the intestate, can work no
injustice, and for this purpose the record is properly consti-
tuted.”  Hughes v. Hughes (1) may be referred to as
shewing how closely the rule is adhered to in Ontario in
later years. Jumes v. Aston (2) may be referred to as an

authority, not only in favor of the contention that the
personal representative is a necessary party to an adminis-
tration suit, but also to shew that this is an administration
suit, and that administration ad litem is not sufficient.
See also Davis v. Chanter (3); Fordham v. Rolfe (4): Latch
v. Lateh (5): Rowsell v. Morris (6): Dowdeswell v.
Dowdeswell (7).

Neither will this Court appoint someone to represent
the intestate in such cases under s. 89 of Act 53 Viet. c. 4:
Maclean v. Dawson (8): Moove v. Morris (9): Silver v,
Stein (10): Groves v, Lane (11); Bruiton v. Birch (12).

It is said, however, that in the absence of chattels
there are no assets to come into the hands of an adminis-
trator, and in such a case there is no jurisdiction in the
Probate Court to grant letters. I do not agree in this
view. As is well known an intestate’s chattels originally
belonged to the Crown as parens patrice. This prerogative
right, for a time exercised through Ministers of Justice, was
later on handed over to the clergy, under the idea that as
spiritual men they were better able to use the chattels for
pious uses. The ordinary, therefore, simply became the
King's almoner, as Blackstone says, “within his diocese to
distribute the intestate’s goods in charity to the poor, or in
such superstitious uses as the mistaken zeal of the time
had denominated pious.” The clergy of that time did not
reckon the payment of debts as one of the pious uses to
which an intestate’s estate might with propriety be devoted:
and accordingly the Statute of Westminister, 13 Ed. 1, ¢. 19,

(1) 6 A, R. 373, (7) 9 Ch, D, 204,
(2) 2 Jur. N, 8,224, (8) 27 Beav, 21,
(3) 2 Ph. 5. 9) L. R, 13 Eq. 139,
(4) 1 Tam, 1. (10) 1 Drew. 205,
(5) L. R, 10 Ch, 464, (11) 16 Jur. 1061,
(0) L. R. 17 Eq. 20, (12) 22 L. J. Ch, 011,
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was passed,compelling the ordinary to pay the debts so faras
the personal property extended. The ordinary still pocketed
the surplus, and consequently the Statute 31 Ed. 3, ¢. 11 was
passed compelling the ordinary to depute the nearest of the
intestate's friends to administer his affairs. They were
known as “administrators,” and are, as Blackstone says,
“only the officers of the ordinary appointed by him in
pursuance of this statute, which singles out the next and
most lawful friend of the intestate.” Of eourse the Bishops
exercised their jurisdiction — speaking generally — within
their own dioceses, and the value as well as the location of
the chattels or bona notabilia, as they were called, deter-
mined the particular jurisdiction in each case. The legis-
lation on this subject in this Province has undergone some
changes, but the main features of the Probate jurisdietion
differ little from what they were in the early history of the
Province. Section 1 of 3 Viet. e. 61: s. 10of ¢ 136, R. S,
N. B, and s. 1 of e. 52, C. S. N. B, in the same words
provide that the Probate Court shall have power to take
the probate of wills and grant administration in the man-
ner hitherto in use. But as there was a separate Court
for each county, it became necessary in order to prevent a
conflict of jurisdiction to fix the power and authority of
each Court. It was therefore provided by sections 21 and
22 of 3 Viet. c. 61, and by the revised reversion of these
sectionsins. Tof ¢. 136, R S.N. B, and s. 8 of ¢. 52,C.S.N.B,,
that where the deceased person was an inhabitant of a
County at the time of his death, the Probate Court of that
County had jurisdiction, but if at the time of his death he
was not an inhabitant of the Province, then the Probate
Court of the County in which he left assets, had the juris-
diction. T should think the Probate Court of Queens,in
which County the intestate lived at the time of his death,
and for many years before, had jurisdiction to grant letters
of administration to his estate. Wills of realty are con-
stantly admitted to probate quite irrespective of the
existence of chattels : In re Jordan (1); In rve Tomlinson
(3): Brownrigg v. Pike (3); In re Hornbuckle (4). And
(1) L. R. 1 P. & D, 555, (3) 7P. D, 61,
(2) 6 P. D, 200, (4) 15 P. D, 149,
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our Statute expressly requires all wills without distinetion
to be presented for proof on pain of severe penalties. It
cannot, I think, be said that an intestate who dies leaving
real estate, but no personal, leaves no assets. Neither do I
concur in the view that in such a case if the intestate dies
indebted, there is no estate to be administered, and
therefore no jurisdietion, or at least no reason, for appoint-
ing an administrator. It is well known that while there
never seems to have existed any doubt that the effect of
the Imperial Statute, 5 Geo. 2, ¢. 7, was to render the real
estate of a colonial debtor within the colony liable to and
chargeable with his debts to British subjects, and to make
such estate assets for the satisfaction of such debts, there
were differences of opinion as to whether the statute had
any reference to the estates of deceascd persons, or if so,
whether without some additional legislation on the part of
the colony the remedy could very well be made effectual.
In Upper Canada, after some conflict of judicial opinion,
the question seems to have heen determined and settled in
Gardiner v. Gardiner (1), decided in 1847, where it was
held that by virtue of that statute the real estate of a
deceased debtor was assets in the administrator's hands for
the payment of debts, and that it could be reached on a

judgment against the personal representative. To a plea

of plene administravit it was competent under that decision
to reply lands. Sickles v.Asselstine (2); Ruggles v. Beilie
(3), and many other eases may be cited as instances of such
a replication being held good. In Thomson v. Grant (4) the
Master of the Rolls held that lands in the colonies were by
virtue of this statute converted into personal assets for pay-
ment of debts, and as such were possessed by the executor.
C'oming to decisions in our own Provinee we find that in Doe
d. Hare v. McCall (5) it was held that neither under the
Imperial Statute, already referred to, nor under our Pro-
vincial Statute 26 Geo. 3, ¢. 12, could the real estate of a
deceased testator be taken in execution on a judgment
(1) 20, C, (0. S.) 554, (3) 30U, C. (0. 8,) 347,

(2) 10U, C. Q B. 208 (4) 1 Russ. 540,
(5) Chip- MS, 90,
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against his executor for a debt due by the testator, and that
the only remedy in such a case was to procure a license to
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sell the real estate in the manner pointed out by Act 26 Geo. mesinsy~.

3,¢. 11, The real estate of an intestate it was held descended
to the heir at law, subject to be divested by a sale under a
license procured under the last mentioned Act,which required
as a necessary condition of its validity that there should
exist debts to be paid for which the personal estate was in-
sufficient. T am of course bound by the decision of our own
Courts, but in either view of the Imperial Act it is obvious
that its provisions as well as those of our Provincial Acts
are entirely nugatory, if the plaintiff’s contention can pre-
vail that there can be no letters of administration where
there is no personal estate. Under the Imperial Act, as
viewed in Ontario, a judgment against the personal repre-
sentative is necessary in order to realize out of the real
estate, but you cannot obtain a judgment against a personal
rspresentative without first appointing one. And under
our Provineial Act 26 Geo. 3, c. 11, which provides the
sole remedy, or at least did so until a comparatively
recent date, you could not proceed to obtain a license
for a sale without having a personal representative, for
it is to such representative alone that such license
issues, and he is alone authorized to sell, whether
the license issues on his own application or that of a
creditor. T do not say that real estate is assets in the
hands of an administrator to be administered in the same
sense that chattels are—that would perhaps be at variance
with the opinion of the Court in Crawford v. Willox (1)—
but I do say that in the case of an intestate dying
indebted, and leaving real estate, but no personal property,
there is ample authority in the Probate Court of the
county of which the deceased was an inhabitant, or if a
a non-resident of the Provinee, then in the Probate Court
of the County within which real estate is, to appoint a
person to administer his estate, an administrator whose
duty i% will be to ascertain the amount of the indebtedness,

(1) 1 AlL 634,
VOL. 1L N. B. K. R—2

Barker, J.
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and to pay it with such assets as the law has made avail-
able for that purpose. Involved in this is his duty to take
the means provided by the Act to enable him to sell the
real estate, and thus provide the means for the payment of
creditors which the law has in such a case expressly made
liable for that purpose. In In re Fox (1) much the same
argument was addressed to the Court as has been addressed
to me, though on a somewhat different point. In that case
the late Mr. Justice Palmer seems to have entertained no
doubt that Probate could be granted in this Province where
the testator died abroad, leaving only real estate in the
Provinee, and he added that the contrary was a startling
proposition, as in such a case creditors would be without
remedy. See also People's Bank v. Morvow (2). It
may be said that there was always a remedy in Equity,
and that on a bill filed this Court would administer the
real estate as well as the personal, but that is not so. The
simple contract debts of an intestate were never a charge
upon real estate or in any way payable out of it in Eng-
land, until the Act 3 and 4 Wm. 4, ¢. 104 made them so,
and gave the Court of Equity power so to administer the
estate.  But the Court of Equity in this Province never
had any power in an administration suit to sell the real
estate of an intestate to pay his debts until it was so
authorized by the Act 26 Viet. e. 16 So that from 1786,
when the Act 26 Geo. 3,¢. 11 was passed, down to 1863,
when the Act 26 Viet. ¢. 16 was passed, the only remedy for
creditors against real estate in such cases, was by a license
procured under the tirst Act and its amendments. The effect
of the Act of 1863, and of s. 103 of Act 53 Vict. c. 4, which
contains the existing provisions on this subject, is simply
to authorize this Court in an administration suit to order
the sale of the real estate without using the machinery of
the Probate Court for the purpose. See People’s Bank v.
Morrow (3). Neither in this Court nor in the Probate
Court ean the order for a sale of the real estate be made,
until it has first judicially been determined that the

(1) 20 N, B. 301, (2) N. B, Eq. Cas. 257,
(3) N. B. Eq. Cas. 257, 202,
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personal estate is insufficient for payment of the debts —
a question which in my view can only be determined in
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the presence of some person duly authorized to administer gesmineys.

the estate, who has access to the intestate’s books and

papers and control over them, whose duty it is to ascertain
what the debts are, what the personal estate amounts to,
and what is the deficieney to be made up from the real
estate. As to this ground of demurrer I think, and so
hold, that this is an administration suit, that it is
defective for want of parties, and that the personal repre-
sentative of the person whose estate is being administered
must be made a party. At the same time, I think the
objection is not a ground of demurrer.

The 4th and 7th grounds can be considered together.
The 4th ground is that the plaintiff's remedy (if any) is
barred by his delay, laches and acquiescence, and by lapse of
time; and the 7th ground is that the bill does not shew,
with sufficient clearness and certainty, that he is a judgment
creditor, or otherwise entitled to maintain this suit, and

that it does not shew such a ease as entitles the plaintiff

to any relief or discovery. The allegations in the bill bear-
ing upon this point of the case are these. In section 3 it is
alleged that Alfred Humphreys, when the deeds in question
were made in 1878, was indebted to the plaintiff and one
Hiram Humphreys, since deceased (who were then doing
business together as co-partners under the name of
Humphreys & Trites), in the sum of £1,071.94 for principal,
and $190 for interest on a promissory note made by Alfred
Humphreys, in favor of Humphreys & Trites. Insection 13 it
is alleged as follows: “ That the said indebtedness from the
said Alfred Humphreys to the said plaintiff, and said Hiram
Humphreys. mentioned and alleged in the third paragraph
of this bill, has never been paid or settled : and on the first
day of April, A. D. 1885, on a settlement then made and
had between the said Alfred Humphreys and said firm of
Humphreys & Trites, there were found to be due, owing
and unpaid to the said firm of Humphreys & Trites, in
respect to and on account of the said indebtedness so
alleged in the third paragraph of this bill, the sum of eight

Bnrker' J.
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hundred and ninety-nine dollars and seventy-seven cents,
for which amount the said Alfred Humphreys had or then

Heseieeys, made and delivered to said Humphreys & Trites his two

Barker. J.

certain promissory notes in their favor, namely, one pro-
missory note for £300, dated on or about the 19th day of
March, A. 1. 1885, and payable three months after the
date thereof : and one promissory note for 8599.77, dated
the 1st day of April, A. D. 1885, and payable twelve months
after the date thereof with interest. That said two last
mentioned notes have been renewed and carried along from
time to time by new, or renewal and other notes, made by
the said Alfred Humphreys in favor of the said Humphreys
& Trites, up to about the time of the death of the said
Alfred Humphreys, but have never been paid, but with
interest thereon are still due, owing and unpaid to the said
plaintiff as surviving partner of said tirm of Humphreys
& Trites, and amount to in all the sum of $1,700.”

It is necessary, in determining this point, to bear in
mind the distinetion between the Statute of Limitations,
which operates as a bar to the enforcement of legal remedies,
and that delay or laches or acquiescence which disentitles
a party to relief in secking the enforcement of merely
equitable rights.  The plaintiff’s right to a decree depends,
among other things, upon his being a ereditor of Humphreys
for a debt enforceable at law. The right of a ereditor
to set aside a deed, under 13 Eliz ¢ 5, is a legal, and
not an equitable right, and a settlement is liable to be
impeached under the statute until the legal right of the
creditor is barred by the Statute of Limitations — that
is, his right to vecover the debt. In Three Towns Bank-
ing Co. v. Maddever (1) the plaintiffs filed a bill to
set aside a conveyance, under the same statute, ten years
after the death of the grantor, though they had always
known the facts, and did not in any way satisfactorily
account for the delay. North, J., says: “Where parties
have been merely non-active, I do not see any reason why
they should not take proceedings at any time while the debt
is @ subsisting debt. The time might have arrived when

(1) 27 Ch. D, 523,
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the Statute of Limitations would be a bar, and, of course,
when the debt was gone, no proceedings could be taken in
respect of it; but when you have the plaintiffs merely
abstaining from enforeing as against the defendant a right
which it was admitted they had at one time, and the
defendant is simply left in possession of the property,
with knowledge of all the cireumstances, I do not see what
he has to complain of.” Baggallay, L. J., says: “It was
urged for the defendant that, assuming the deed to have
been one which ought originally to have been set aside, it
ought not to be set aside now after such delay. The bank
appear from the first to have known a good deal about
the facts, and if the case had been one where the plaintiffs
were coming to set aside, on equitable grounds, a deed
which was good at law, I should have thought that the
defence was good.  But the plaintiffs had a legal right, and
I do not see how that right can be lost by mere delay to
enforee it, unless the delay is such as to cause a statutory
bar. Cases have been cited where Courts of Equity have
refused to interfere on the ground of delay, but they have
been cases where relief was sought merely on equitable
grounds ; here the plaintiffs have a legal right.” Cotton,
L.J. says: * The plaintiffs in this case say, ‘we are creditors
whose debt is not barred, and we seek payment out of
property conveyed away by the debtor by a deed which
the Statute 13 Eliz. ¢. 5 makes void as against us” The
defendant relies on the delay of the ereditor; but I am of
opinion that this defence is not effectual.  The cases
referred to do not apply ; they were cases where one of the
parties to the deed sought to set it aside on equitable
grounds. Here the action is not by one of the parties to the
deed, but by creditors who come to enforee a legal demand.
An action of that nature stands on quite a different footing
from an action to set aside a deed on equitable grounds,
I am of opinion that in the case of a legal right we cannot
refuse relief to the plaintiff on the mere ground of delay,
unless there has been such delay as to create a statutory
bar” Lindley, L. J., says: “ No equity arises from mere
delay to enforce a legal demand, and, unless there are other
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circumstances to create an equity, the only question is
whether the legal demand has been barred or not.” See also
Struthers v. Glennie (1).

The plaintifi’s right therefore is a purely legal one,
and based upon the fact that he is a ereditor of a debt not
barred by the Statute of Limitations before the commence-
ment of the suit, for a debt so barred cannot be proved or
allowed before the Master if ohjected to: Alston v. Trollope
(2): Bervington v. Evans (3).

It was contended by the Attorney-General that s. 21
of ¢. 84,C. S. N. B, relating to limitations as to real actions
applied to this ease. I do not agree in this view. This is in
no sense an action in which the plaintiff claims the land.
He simply seeks a declaration that as to him and his co-
creditors the conveyances in question are void; the effect
of which is simply to put the title to the land conveyed by
them in Humphreys, the debtor, as though the deeds had
never been made, so that they can be made available for
the payment of the debts. The section in question only
applies to cases where an equitable title to the land is set
up, which if it had been a legal title, would have been
within the statute. See Faulds v. Harper (4). The bill
here alleges that the conveyances in questions were purely
voluntary, and that Humphreys remained in possession up
to the time of his death. A ditferent state of facts may be
set up by the answer, but there is nothing alleged in the
bill which in my opinion ereates any equity in these
defendants to which the doetrine of laches or acquieseence,
as applied in this Court, can have any reference. Even
if it were so, the authorities seem to determine that it is
a question rather of fact to be determined on the hearing,
than one of law to be raised on demurrer. In Daniell Ch.
Pr. (5), it is thus laid down: “ Where there is no positive
limitation of time, the question whether the Court will
interfere or not, depends upon whether, from the facts of
the case, the Court will infer acquiescence or confirmation

(1) 110, R, 726, 3) 1Y &, (Ex.) 434,
(2) L. R. 2 Eq. 205, (4) 11 Can, 8. C, R. 639, 650,
(5) 4th Am. ed. 560,
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or a release. Such inference is an inference of fact, and not
an inference of law, and eannot be raised on demurrer.”

It was admitted on the argument that if it clearly
appeared by the bill that the plaintift's debt was barred
by the Statute of Limitations the defence could be raised
by demurrer, and the weight of authority seems in favor
of that view, though a distinetion has been drawn between
cases where the limitation had reference to the title to
lands, and where it referred simply to the recovery of per-
sonal debts: Dawkins v. Lord Penrhyn (1). It there-
fore follows that as this plaintiff can only succeed on the
ground that he is a creditor for a debt not barred by the
statute, that fact must appear with certainty in the bill;
otherwise it is open to demurrer. So far as the allegations
in section 13 of the bill are intelligible (and that is the
only section bearing on this point of the case), it appears
that on the original debt of 1878 there was due on the 19th
March, 1885, the sum of $899.77, for which two notes were
then given, one for $300, dated on or about March 19th,
1885, pavable in 3 months: and the other for $5990.77,
dated April 1st, 1885, payable in twelve months with
interest. And it is alleged in the same section that there
is still due on the said notes the sum of $1,700, including
interest. It is obvious that these notes were barred by
the statute many years before this suit was commenced,
and many years before Humphrey's death, unless the
remedy has, by payment or otherwise, been kept alive.
In Noyes v. CUrawley (2) it appeared that on the termi-
nation in 1861 of a partnership between the plaintiff and
defendant, there was an admitted balance of £787 due to
the plaintiff from the defendant, for which he had at that
time a complete remedy at law. In 1878 the plaintiff com-
menced proceedings for an account of the partnership
transactions, and in his bill he alleged the above facts; and
also that nothing had been paid on account of this ascer-
tained balance. The bill was demurred to on the ground
that the remedy was barred by the Statute of Limitations.
Malins, V.-C,, says: “ Now, the £787 being due in 1861, in

(1) 4 App. Cas. 51. (2) 10 Ch. D. 31,
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order to take the case out of the Statute of Limitations, the
plaintiff is bound to allege and would have been bound to

v 3 Sl
Huwpnieys, prove at the hearing of the cause, if it had gone to a hear-

Barker, J.

ing, either a subsequent promise to pay, and in writing, or
part payment or something to take it out of the Statute
of Limitations. There is no allegation of that.” See also
Prance v. Sympson (1).

Tho only allegation in the bill relied on as showing
that the debt was not barred, is that these notes, that is
the two notes given in 18835, “ were renewed and carried
along, from time to time, by new or renewal or other notes,
made by Alfred Humphreys in favor of Humphreys &
Trites, up to about the time of Alfred Humphrey's death.”
And section 14 of the bill alleges that “ Hivam Humphreys
died in October, 1896, leaving the plaintiff sole surviving
partner of the firm of Humphreys & Trites, and the holder
of said promissory notes so made by said Alfred Humphreys
as aforesaid.” Of what notes is the plaintiff’ the holder?
If the notes made ir. 1885 are referred to, then it would
seem that they must be within the limitation fixed by the
statute, but if other notes given in renewal of those, and
therefore in substitution of them, what are the particulars
of them ? It is contended that the allegations in section 13
are altogether too vague, uncertain and general, and in this
view I concur. It is a well-settled rule of pleading that
the plaintiff must allege positively, and with precision,
whatever is essential to his rights and is within his
knowledge : Mitford on Pleading (2); Daniell Ch. Pr.
(3); Townsend v. Westacott (4); Gregsom v. Hindley (5).

The particulars of the plaintiff’s claim are entirely
within his knowledge. What is to be understood by the
allegation that these notes were “carried on”? An ex-
pression so vague and uncertain can scarcely be an appro-
priate one for a Bill in Equity. If the notes, upon which
the plaintiff’ bases his claim, are the original notes, given
in 1885, it should be so stated: and if these notes have

(1) Kay, 678, (3) 4th Am. ed, 360,
(2) P.136. (4) 2 Beav, 340,
) (5) 10 Jur, 383,
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been renewed, and the renewals are the notes claimed upon
then it is clearly incumbent upon the plaintiff to state,

25
1809

TrITES

with precision and certainty, the particulars of the notes. Hv.‘gvr-jlfr:vn.
The allegation in the Vill as to the plaintiff’s claim, is, in  Barker, J.

my opinion, altogether too loose, vague and uncertain, and
not at all up to the rule by which a substantial allegation
like this is governed —a rule which certainly ought not
to be relaxed where the claim is made after the lapse of so
many years, and after the death of the debtor. In Munday
v. Knight (1) the Viee-Chancellor says: “ Where there is
a charge of fraud, and the defendant demurs, he admits the
charge to be true, and the demurrer must be overruled:
but, if the allegation is so vague that it is impossible to
make out what the pleader means to represent, the Court
must treat such general charge as too indefinite and un-
certain to be regarded.” If the notes upon which the
plaintiff claims are those made in 1883, then the Statute of
Limitations is a bar, as there is no allegation of payment
on aceount, or written acknowledgment to preserve the
remedy. If on the other hand, his claim is based on other
notes, as from the language seems to be the case, then the
allegation in reference to them is too vague, uncertain and
not sufficiently definite to require the defendants to answer
it. In either case the bill is demurrable. In this con-
nection it may be pointed out that while in an adminis-
tration suit after decree the statute may be used at the
instance of any one interested to defeat the claim of any
creditor, the rule does not apply to the plaintiff’s own claim
as in reference to it the statute must be set up as a defence
in the suit itself: Ez parte Dewdney (2); Briggs v.
Wilson (3): Fuller v. Redman (4).

There remains but one question mentioned in the 7th
ground of demurrer, that is that no judgment has been
obtained by the plaintiff, nor is there any allegation that he
is in course of obtaining one: Reese River Silver Mining Co.
v. Atwell (5). This, however, is not necessary in an admini-
stration suit. In Hunt on Fraudulent Conveyances (6)

(1) 3 Hare, 407, (4) 26 Beav, 614.

(2) 15 Ves, 470, 408, (5) L. R. 7 Eq. 350,
(8) 5 DeG., M. & G. 12, (6) P. 231,
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it is said: “ After the death of the debtor there would seem
to be no necessity for the creditor to prove that he has
established his elaim in some action, as the Court of
Chancery has full power of administering the deceased’s
estate, and ordering payment of the debt.”

The tifth ground of demurrer is that it does not appear
by the bill in whom is vested the legal estate in the lands
mentioned, or that these defendants have or claim any
interest in the subject matter of this suit. I do not think
there is anything in this objection. The bill alleges that
Alfred Humphreys originally owned these lands — that he
made a voluntary conveyance of them, with the fraudulent
intention of defeating and delaying hi- ereditors, to his
wife — that these defendants are the children of Alfred
Humphreys and his wife Abigail, and that they both died
intestate, the husband continuing in possession up to the
time of his death. This, I think, shews a sufficient interest
in these defendants to entitle them to be made defendants.
Neither do I think there is anything in the sixth ground
of demurrer — that the bill does not shew that the defend-
ants have been guilty of fraud, or that the plaintiff or any
creditor of Alfred Humphreys has been delayed or defraud-
ed by the conveyances. I think the allegations are suffi-
cient. The bill alleges the indebteduess to the plaintiff
and others at the time the conveyances were made, and
that the property which Humphreys had after parting with
the land in question, was insufficient to pay his debts — in
other words by conveying away this property he made him-
self insolvent. It also alleges that the conveyances were
made voluntarily without consideration, and with the
fraudulent intent mentioned in the Statute 13 Eliz.  The
demurrer admits all this to be true. The legal effect of
that is that as against the creditors the conveyances are
void. In Searf v. Soulby (1) the Vice-Chancellor says:
“It appears from what Lord Hardwicke says in Lord
Townshend v. Windham that it is quite enough to
prove that he was indebted at the time. Lord Hardwicke

(1) 16 Sim, 344,
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says: ‘I know no case on the 13th Eliz, where a man in-
debted at the time, makes a mere voluntary conveyance to
a child without consitlcrnt,iun and dies indebted, but that
it shall be considered as part of his estate for the benefit of
his creditors.””  See also Shears v. Rogers (1); Richardson
v, Smallwood (2).

I do not consider it necessary to discuss the objections
made to the conveyances in question — as to their form,
or the sufficiency of their acknowledgments and registry.
If the suit had for its sole, or even its principal, object, the
mere setting aside of these conveyances, it might be said
possibly that as the alleged defects appear on the face of
the instruments themselves, no suit is necessary to have
them declared void, because they convey no interest. This
part of the relief in this case is merely an incident to the
principal object of the bill — that is the administration of
Alfred Humphrey's estate, of which it is elaimed these lands
form a part, for the payment of debts. As this involves
a sale of these lands as belonging to Alfred Humphreys
at the time of his death, it is desirable, for the benefit of
all parties, that the sale should be freed from any question
or clog as to the title.

The result is that I must allow the demurrer on the
ground I have stated, but the plaintiff must have leave to
amend his bill as to the statement of his claim on or before
the 1st November next. As to adding parties he must do
as he is advised, as I can make no order as to that at
present.  As some of the grounds of demurrer have been
sustained, and some not, there will be no costs of demurrer
to either side, and I so order. See Benson v. Hadfield (3).

If, however, the plaintiff does not armend his bill,
pursuant to leave, the demurrer will be allow .d with costs.

(1) 3 B. & Ad. 302, (2) Jac, 552, (3) 5 Beav, 546,
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: 1899. ATTORNEY-GENERAL v. MILLER.
M ._l;TuhH 7.
Pilotage Commission — Appointment of  pilots — Avoiding

office — Remedy — Injunction — Quo Warranto.

The pilots for the district of Miramichi having resigned, the
defendants were appointed pilots for the district by the
Pilotage Commissioners. An injunction was sought to re-
strain the defendants from acting as pilots under licenses
granted to them by the Commissioners, on the grounds (1)
that their appointments were not made by bye-law confirmed
by the Governor-General in Council, and published in the
Gazette as required by *The Pilotage Act,” ¢. 80, 5. 15 (d), R.
S. C.: (2) that under that Act the Commissioners fixed by
regulation a standard of qualification for a pilot, and that the
defendants were not examined as to their competency ; (3)
that the defendants were not appointed at a regularly called
meeting of the Commissioners, or by the Commissioners act-
ing tegether as a body. A pilot appointed under the Act is
appointed during good behaviour for a term not less than
two years,

Held, that the office of ‘pilut heing a public and substantive inde-
pendent office, and its source being immediately, if not
mediately, from the Crown, and as the objections related to
the validity of the defendants’ appointments, and as there
wis no pretence that the appointments were made colorably
and not in good faith, the remedy, if any, was not by
injunction, but by information in the nature of a quo
warranto,

rImae Amey oA

The facts fully appear in the judgment of the Court.
Argument was heard September 15, 1899,

W. Pugsley, Q.C, and L. J. Tweedie, Q.C., for the
plaintiffs :—

The authority of the Pilotage Commissioners to license
pilots is derived from “The Pilotage Act,” c. 80, R. S. C,,
and must be strictly pursued. Before a pilot can be
licensed the Commissioners are required to pass a hye-law
for the purpose, and obtain its confirmation by the
Governor in Couneil : s. 15 (d).  If_a pilot can be licensed
without a bye-law he must pass an examination in accord-
ance with regulations made by the Commissioners, under
s 15,(n) and (b).  The form of license provided in the Act
shews that an examination should be held. A standard of
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qualification was fixed by the regulations of 1804, These
are not superseded by the regulations of 1899, if the latter
do not provide a standard of qualification as required by
the Act. As the licenses complained of were granted out
of hand by the commissioners, they are illegal. No exami-
nation was held to determine the fitness and competency
of the pilots, and they were not appointed at a regularly
called meeting of the Commissioners, or by the Com-
missioners when acting together as a body. A public body
can only exercise its powers at formally convened meetings:
Brice on Ultra Vires (1).

L. A. Currey, Q.C., and R. A. Lawlor, Q.C., for the
defendants :—

Section 15 of “The Pilotage Act” eannot mean that a
pilot cannot be licensed except by hye-law confirmed by
the Governor in Council. The section enables the Com-
missioners to pass bye-laws, inter alia, to license pilots.
When this is done, and confirmation by the Governor in
Council is obtained, they are clothed with authority to
grant licenses. The Commissioners could act without
notice of meeting to each of them if they were substan-
tially in daily intercourse upon their duties, and each was
aware of what was being done so that an act could properly
be said to be the act of all, or a majority. By s. 7, ss. 42,
of e. 1, R. S. C, when any act or thing is required to be
done by more than two persons, a majority of them may
do it.

The suit should be by information by the Attorney-
General, as the interests alleged to be injuriously affected
belong to the general public: Merritt v. Chesley (2); Rogers
v. Trustees of School District No. 2 of Bathwrst (3).

The plaintiffs have misconceived their remedy, if any.
The Court of Equity has no jurisdiction to restrain the
appointment of a public officer, or to determine the title to
a public office : Attorney-General v. Clarendon (4); Beach

(1) 2nd ed. 38, 233, (3) 1 N, B, Eq. 206,
(2) N. B. Eq. Cas, 324. (4) 17 Ves. 491,
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on Injunctions (1); Mechem on Publie Officers (2). Nor

- will an injunction lie to prevent a public officer from

acting: Mechem on Public Officers (3). The proper remedy
is by information in the nature of a quo warranto.

Pugsley, Q.C., in reply :—

Public officers will be restrained from acting where
they are not lawfully appointed : Beach on Injunctions (4):
Mechem on Publie Officers (5); Board of Liquidation v.
McComb (6).

1899. October 17. BARKER, J. :—

This is a bill and information filed by the Attorney-
General of the Province ex relatione Robert J. Walls, and
Robert J.Walls against John C. Miller, Allan Ritchie, Ernest
Hutchinson, William B. Snowball and Edward Sinelair,
Pilotage Commissioners for the Distriet of Miramichi, and
Christopher McLean, George Nowlan, Hugh McLean and
Michael J. Jimmo. The prayer of the bill is that an
injunction be granted restraining the Pilotage Commis-
sioners from appointing and licensing as pilots, persons not
shown to be duly qualified and competent to perform the
duties of pilots in the district, under the provisions of the
second regulation, passed May 11, 1894, or until other
regulations, preseribing the necessary examination and
conditions for the licensing of pilots, should be passed: and
that the defendants Nowlan, Jimmo and the two McLeans
be restrained by injunction from acting as licensed pilots,
under the licenses granted to them by the Commissioners :
and that a decree be made declaring that a regulation
approved of by the Governor-General in Council on May
20, 1899, is void and of no effect, as beyond the powers of
the Pilotage Commissioners.

It is very much tc be regretted that the negotiations
which seem to have been going on for some time for a
settlement of the matters in dispute between these parties,

(1) 8. 55. (3) 8. 345. (5) S. 990,
(2) 8. 94, (4) S. 54 (6) 92 U, 8, 531,
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and which have been made a ground for this litigation,
should not have resulted in some satisfactory arrangement;
for there is nothing to suggest — in fact, the character and
position of both Commissioners and pilots preclude any
such idea — that any of the parties has been influenced in
any way by improper motives, or had in view any action
which was likely prejudicially to affect any public interest.
I also regret that the judgment I am about to deliver will
leave the substantial matters in dispute still undecided,
but that is a result which, if my view is correct, I am
unable to avoid.

There is in reality little or no difference between the
parties as to the main facts of the case as they are m proof
before me. In 1882 certain rules and regulations were
made, under “The Pilotage Act” of Canada, by the then
Pilotage authority, for the Distriet of Miramichi, for the
government of pilots. All previous rules and regulations
were thereby repealed, and the new ones were substituted
in their place. These continued in foree until May, 1894,
after the present Commissioners had been appointed, when
a new set of regulations was made in lieu of the old ones.
These were confirmed by the Governor-General in Council,
as required by the Aect, and remained unaltered until April
last.  On the 7th of that month the Commissioners passed
certain regulations, the general effect of which was to
reduce the pilotage dues of the port. By the regulations
of 1882 it was provided that after the apprentices inden-
tured previous to the 1st of February of that year, had
received their licenses, no more apprentices should be
licensed as pilots until the number of pilots had been
reduced to thirty. Though there is no similar clause in
the regulations of 1894, the evidence shows that there was
an understanding between the Commissioners and the
pilots that no new appointments should be made until the
number was reduced to 20; and in fact until these four
defendants were appointed no appointments had been made
since 1882, The general substitution of steamships for
sailing vessels and other well-known ecauses had rendered
a large number of pilots altogether unnecessary for the
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business of the port, and of course the smaller the number
“the larger would be the sum each pilot would annually
receive as his share of the earnings. The evidence shows
that 20 pilots who held license in April last, or perhaps
even a less number, were quite able to do all the busi-
ness of the distriet. The regulations which were made in
May last, and which have given rise to all this trouble,
were made without any consultation with the pilots or any
reference to them in any way. They seem to have been
altogether unsatisfactory to the pilots, or at all events to
the most of them — so much so that after some negotiations
which had gone on with a view to some arrangement had
failed, they determined to resign unless the regulations in
question were either repealed or moditied to suit their
views, and so notified the Commissioners. No arrangement
was reached, and accordingly a few days later — that is on
the 23rd of May last — the 20 pilots resigned in a body,
leaving the whole district without a licensed pilot. At this
time three or four large steamers and two vessels were load-
ed and ready for sea, and their dranght. of water was such
that unless they went out on the tides as they then were,
they could not go out until the next high tides, ten or
twelve days later.  Anticipating this action of the pilots,
the Commissioners, on the 19th of May, passed the following
regulation: “That notwithstanding any of the existing
provisions in the rules and regulations for the pilotage
district of Miramichi, the pilotage authority of said district
may, in their discretion, grant to such person or persons as
they may find competent, a license o licenses as pilots for
the said distriet.” This regulation was approved by the
Governor-General in Council on the 20th of May last, and
published in the Gazette of the 27th; and under it the
four defendants, Nowlan, Jimmo and the two McLeans
were appointed pilots and given licenses. They immediate-
ly commenced to act — they took the steamers and vessels
then in port to sea, and have since that time been dis-
charging the duties, and doing the work of licensed pilots
of the dJistrict under their appointment by the Com-
missioners, except for the short period during which they

{
1
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were restrained by the inferim injunction granted on the 1899,

Oth June last.

The grounds relied on by the Attorney-General for
sustaining the bill are as follows: (1). That the only
authority the Commissioners have to appoint or license a
pilot is derived from “The Pilotage Aect,” c. 80, s. 15,
R. S. C, and that the effect of sub-section (d) of that
section is to require all appointments to be made by a bye-
law confirmed by the Governor-General in Council, and
published in the Gazette, which admittedly was not done
in this case. (2). That if the appointment can be made
otherwise than by bye-law, then “The Pilotage Act”
requires that there shall be a standard of qualification
fixed so that any person coming up to that standard shall
be entitled to license, and that the regulations of 1804
fixed the standard. That if the effect of the regulations
of May, 1899, was to do away with that standard, it was
ultra vires as being in violation of the statute: and if that
was not its effect, then the examinations and other qualifi-
cations, required by the 1894 regulations, were entirely
ignored in the appointment of these defendants. (3). That
there was no examination of these pilots, or any other
means used to ascertain their competency ; that they were
not appointed at any regularly called meeting of the Com-
missioners, or by the Commissioners when acting together
as a body. (4). That Sinclair, one of the Commissioners,
was not notified of these meetings, and there was no
evidence of his resignation.

The objections relate solely to the personal status
of these four pilots. The point is not that they are doing
something which the nature of their office does not enable
hem to do: but their right to discharge the duties of the
office to which they have been appointed, and of which
they are now in possession, is challenged on the ground
that they are not rightly in office, by reason of their
appointment having been made in an irregular or illegal
manner.

It is not necessary, in the view I take of this case, to
discuss the evidence bearing upon the points raised on

VOL. IL N. B, E. R.—3

ATTORNEY-
GENERAL

r
MiLLER.
Barker, J.




ey

34

1899

ATTORNEY
GENERAL

v
MiLLek.

Barker. J.

NEW BRUNSWICK EQUITY REPORTS. [\'l)l‘.

behalf of the Attorney-General, further than to say that
there is nothing in it to suggest, neither did Counsel
stggest, that in making the appointments in question the
Commissioners were acting colorably in any way or other-
wise than in the bond fide belief that they were legiti-
mately exercising a power conferred upon them by “ The
Pilotage Act,” and the regulations made under it.  As 1
think the remedy, if any, is not by injunction, but by an
application for an information in the nature of a quo
warranto, it is unnecessary for me to discuss the points
vaised by Mr. Pugsley on behalf of the Attorney-General,

It was determined by the House of Lords in Darley
v. The Queen (1), that an information in the nature of a
quo warranto was the proper remedy for the usurpation of
an office, whether ereated by charter of the Crown alone,
or by the Crown with the consent of Parliament, provided
the oftice be of a public nature and a substantive office, and
not merely the function or employment of a deputy or
servant held at the will and pleasure of others. The scope
of this remedy seems by that case to have been somewhat
enlarged, and since the law has been’thus settled it has
heen acted upon in the greatest variety of cases, in many
of which the office, though of a public nature, was of «
very subordinate character. In The Queen v. Guardians
of St. Martins (2), the office of elerk to the guardians had
heen ereated by certain commissioners under the authority
of an Act of Parliament, and his duties defined. The clerk
having resigned, a meeting of guardians was held, and one
Griftiths was elected in his place, and his election was
approved by the Poor Law Commissioners. Some of the
vuardians objected that a certain resolution under which
the election was regulated had been irregularly passed;
that Griffiths was not qualified for the office, and that the
vote was not taken according to law: and on these grounds
the election was impeached and a mandamus was applied
for to conpel the guardians to proceed to a new election.
It was held that as the office was full, mandamus would
not lie, but that the proper course was by information in

(1) 12CL & F. 520, ' (2) 17Q. B. 149,

- -
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the nature of a quo warranto, and that the office was a 1899
public one held under a statute, Lord Campbell said the :; ToRNE
tenure of the office was during good behaviour, and as to
its public nature he added: “Whether the district for
which it is exercised be a parish or a hundred or several
parishes in a union, appears to me to form no ground of
distinetion, if’ it be an office in which the public have an
interest.”  Patteson, J,, says: “But the question here is
not whether the body for which the officer acts is publie; it
is whether his duties are of a public nature; and, as the
exercise of them materially affects a great body of persons,
I think they are so.” Erle, J., says: “Three tests of the
applicability of a quo warranto are given in Darley v. The
Queen—the source of the office, the tenure and the duties.”
In Reg. v. Mayor of Chester (1), the application was
for a mandamus, but Lord Campbell held that as the office
was full, the right to it must be tried by quo warranto:
and Coleridge, J., said: “ Wherever a person is bona fide
clected by persons having a general authority, and they
proceeded bond fide in a matter which admits of question,
their election is not colorable, although there may be a
mistake in the time or mode of their proceedings.” In
Frost v. Mayor of Chester (2) Lord Campbell says:
“When an election takes place upon the assumption of a
construction of the Act which we may possibly not adopt,
but which is arguable, that is a real election. This, there-
fore, is not to be tried by mandamus, but by impeachment
of the title on a quo warranto.”” Wightman, J., says: “For
the present question, we may assume that the office is not
full de jure, but only de facto; and for the purpose of the
present argument, we may assume that the election has
been holden in a way not warranted by law, and is there-
fore bad, and such as could not be supported on quo
warranto.  But the office is not the less full de facto; and
the party elected has been admitted. 1 think, therefore,
that a plenarty is shown which is decisive in favor of Mr.
Welsby's clients, and that the question can be tried only

(1) 2Jur. N. S, 114, (2) 5 E. & B. 531,
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by quo warranto.” Askew v. Manning (1), and Ez parte

Arronsey- Cameron (2) are authorities to the same effeet.

GENERAL
r
MiLLER,

Barker, J.

Argument is scarcely necessary to show that the
office of pilot comes within the class of offices referred to
in the cases I have mentioned. Pilots were formerly among
the public officers appointed by the Sessions. That the
office is a public and independent substantive office seems
fully recognized in Er parte Langen (3), though in that
case the application failed because, as then made in St.
John, the appointment was during pleasure. The source
of the office is clearly mediately or immediately from the
Crown, its tenure is not during pleasure and its duties are
certainly of a public and independent character. The
licenses granted to these four pilots were not produced,
but the evidence shows that the order was to appoint them
for the balance of the year. As I read “The Pilotage Act”
the appointment is during good behaviour, with a power,
under section 34, to appoint for a term not less than two
years, subject to renewals for a similar term.  The licenses
are in all cases subject to cancellation for cause or on an age
limit. See sections 30,32, 73,74 and 75. If the appointment
was only for a year, the same principle would apply so long
as the officer could not be removed during the year, except
for cause: Reg. v. Hampton (4). 1 entertain no doubt what-
ever that this office is one to which the prineiple laid down
in the cases 1 have selected from numerous ones, which are
reported, applies; and the only other question is whether
the appointment was made colorably. As I have already
pointed out, no such question was suggested on the
argument, nor is there any such allegation in the bill.
Whatever may be said as to the construction of the Act as
requiring all appointments to be by bye-law, it cannot be
said to be so entirely free from doubt as to make an appoint-
ment not by bye-law colorable, The contention may
eventually prove to be correct, hut that point will come up
in the quo warranto proceedings.

While the remedy of quo warranto exists is it the

(1) 38 U, C. Q. B, 345, (3) 3 AlL 135,
(2) 1 Han, 300, 1) 6B. &8, 023,
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only remedy, and must it be resorted to to the exclusion

of the equitable remedy of injunction ? I think so. I have Ao

not been able to find any case, decided before the Judicature
Act was passed, where any such jurisdiction was exercised
by this Court. In High on Injunctions, . 1312, it is thus
lnid down: “No principle of the law of injunetions, and
perhaps no doetrine of Equity jurisprudence, is more
definitely fixed, or more clearly established, than that
Courts of Equity will not interfere by injunction to deter-
mine questions concerning the appointment of public
officers, or their title to office, such questions being of a
purely legal nature, and cognizable only by Courts of law.
A Court of Equity will not permit itself to be made the
forum for determining disputed questions of title to publie
offices, or for the trial of contested elections; but will in
all such cases leave the claimant of the office to pursue the
statutory remedy, if there be such, or the common law
remedy by proceedings in the nature of a quo warranto.
Thus, Equity will not interfere by injunction to restrain
persons from exercising the functions of public offices, on
the ground of the illegality of the law under which their
appointments were made, but will leave that question to
be determined by a legal forum.” The same author, in his
work on extraordinary remedies, s. 619, says: “ Where,
however, the right to an office or franchise is the sole point
in controversy, the specific legal remedy afforded by pro-
ceedings in quo warranto is held to oust all equitable
Jjurisdiction of the case. Thus, the legality of the election
of trustees of an incorporated association, and their conse-
quent right to exercise the functions pertaining to their
office, and to conduet the affairs of the corporation, will
not be determined by bill in chancery, such a case being
regarded as appropriately falling within the jurisdietion of
the common law courts by proceedings in quo warranto.
And since this remedy is applicable the moment an office
is usurped, an injunction will not lie to prevent the usur-
pation, even though the respondent has not yet entered
upon the office, or assumed to exercise its functions. In
such a case the party aggrieved should wait until an actual
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usurpation has occurred, and then seek his remedy in quo
warranto.” In Short on Informations, 122, the principle
is thus laid down: “Wherever the office is full de facto
the proper method of proceeding is by quo warranto to
oust the occupant, if he is not in possession de jure.
And the office is full de fucto, though the election to it
was illegal, provided it was a real and not merely a
colorable election. If, on the other hand, the election was
merely colorable, so as to be no election at all, it does not
confer even a de facto possession: and the remedy of the
person ousted by it is not quo warranto, but mandamus.”

In People v. Draper (1) this principle is laid down as
that adopted by the United States Courts. The same
practice prevails in Ontario, or at all events did before the
Judicature Act was adopted there. In Chaplin v.
Public School Board of Woodstock (2) it was alleged that
three of the trustees had vacated their seats, by having
entered into certain prohibited contracts: aud that not-
withstanding this they continued to sit and vote, and had
voted in favor of certain resolutions which were passed,
whereby the principal of the school was dismissed, and the
defendant G. appointed in his place;: and it was also
alleged that but for the votes of these three defendant
trustees the result would have been different. The plaintiff
asked for much the same relief as the Attorney-General in
this case. He prayed that the seats of the three trustees
might be declared vacant, and that the votes given by them
should be declared void, and the resolution which had been
rejected should be declared to have been carried and bind-
ing on the defendants: and also that an injunction should
issue restraining the defendant trustees from further acting
as members of the board. The ease came up on demurrer,
and so the truth of these allegations was admitted. Not-
withstanding this, it was held that as the seats were full,
the Court would not interfere by injunction to restrain the
occupants from acting, and that the only remedy was to
try the right in a quo warranto proceeding.

(1) 24 Barb, 265, (2) 16 0. R. 728,
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In Aslatt v. Corporation of Southampton (1), the plain-
tiff moved for an injunction to restrain the defendants
from avoiding or declaring void the office of alderman of
the borough of Southampton, then held by the plaintift,
or appointing or electing a successor to him as such alder-
man, or taking any steps for that purpose, or in any way
interfering with the plaintiff in the exercise of his rights
and privileges as alderman. It was contended there that
plaintiff had vacated his office by exeeuting a ereditors’
deed of composition, and acting upon that notion the
defendants were proceeding to fill the vacancy. It was
argued, on the part of the defendants, that this Court
never interfered by injunction where the question involved
was merely one of personal status, and that the only remedy
in such cases was by information in the nature of quo
warranto.  Lord Jessel, after deciding that the office had
not been vacated, proceeds thus: “That being so, a further
question is raised as to whether I ought to interfere by
injunction. It is said, and I believe with perfeet truth
that no such injunction was ever heard of formerly : and
there was a very good reason for it, namely, that the Courts
of Common Law, which exercised jurisdiction over cases
of this kind had no power to grant an injunction, because
the Act enabling them to do so was not passed until a very
recent date, and therefore you could not have an injunetion
so far as the Common Law was concerned ; nor was it the
habit of the Court of Chancery to grant an injunction in
aid of a legal right where the man was in possession of an
office.  The mere fact that some proceeding was being
taken to test his right to continue in the office was never
considered a ground for interfering by injunction. There
was a reason for that. The old Court of Chaneery did not
interfere by injunction where there was a legal right in
question — but only a legal right — being tried or put in a
course for trial; and this led to a positive denial of justice.”
Lord Jessel then goes on to show that by a section in the
Judieature Act that procedure had been altered, and in that
partioular case he granted the injunction. His construction

(1) 16 Ch. D. 143,
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of that particular section was not concurred in by the
Court of Appeal in North London Railway Co. v. Greal
Northern Railway Co. (1), though in that case it was not
denied that before the Judicature Act was passed no
injunction would have been granted. As we have no such
provision as that contained in the Judicature Act, under
which the “bove case was decided, it is an express authority
for saying that no injunction will be granted in such a case.

It is not quite apparent what interest the plaintiff
Walls has in this suit, which would entitle him to file a
bill. He testifies that he is Harbor Master and Pilot
Master. What the office of Pilot Master is, or what are
the duties attached to it, I do not know. There is no such
office mentioned either in the Act or regulations. By
section 13 of the rules, passed in 1882, it was provided that
the pilots should each year appoint one of their number
whose duty it should be to arrange the turns in which the
pilots should do duty, and to attend to some other minor
matters, and that he should receive for his services a share
of the net proceeds earned by the pilots, which by seetion 20
were to be divided equally among the licensed pilots at the
end of each year. I presume Walls is the man selected for
this duty, and as such, is called Pilot Master. He cannot
be a licensed pilot himself and Harbor Master also, for that
is prohibited by section 43 of the Act. The regulations
of 1894, however, repealed all the regulations of 1882, and
in the latter rules there is nothing similar to rule 13 of the
carlicr ones.  Section 10 seems to contemplate the appoint-
ment of some person to determine the order in which the
pilots shall act, but there is no provision authorizing the
pilots to select him, as Walls says was done in his case in
1804 ; nor is there any provision whatever made for his
pay, as was made in the 1882 rules. So far as I can see,
from the evidence, he is at most a mere servant of the
Commissioners, with no more interest in the subject matter
of this suit than any one of the general public. No right
in property is in any way involved in this suit. The net
earnings of the pilots are divided among them at the end

(1) 11 Q. B. D. 30,
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of each year. Though the Act provides for the establish-
ment of a pilotage fund for the relief of superannuated or
infirm licensed pilots and their families, and expressly
authorizes the pilotage authority to make hye-laws for its
maintenance, by assessments upon the pilots and otherwise,
it does not appear that any such fund exists. There is no
regulation in any way relating to such a fund, excepting
section 17, which provides that all pecuniary penalties col-
lected for breach of any bye-law shall form a fund to be
disposed of as the Governor in Council may direct. There
is nothing in this bill, or in the evidence, lo suggest that
in commencing this suit any other object was in view than
a determination of the personal status of these four pilots,
and whether they could legally hold the offices to which
they had been appointed, in which question was involved
the right of the Commissioners to appoint. As that is the
sole question involved, it cannot, in my opinion, be raised
in this suit, but must be determined in the usual way, by
an information in the nature of a quo warranto.

The bill must be dismissed with costs, to be paid by
the relator,
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1899. GORMAN v. URQUHART.

June o,

Fraudulent conveyanece — Statute 13 Eliz., ¢, 5.— Conveyance for
valwable consideration — Judgment creditor — Action in tort
Cause of action arising subsequently to date of conveyance,

In 1803 the defendant and his son entered into a parol agree-
ment that the defendant should convey his farm to the
son, and that the son should labor upon the farm and
support his parents,  The farm was not conveyed to the
son until October 2, 1805,  On September 24, and on October
10, 1805, the defendant spoke words alleged to be defamatory
of the plaintiff, Before the date of the conveyance the
plaintiff warned the defendant of her intention to bring
an action against him for slander. An action was brought
for the words spoken on both oceasions, and the plaintiff
obtained a verdict for $123, which on motion for new trial
was reduced to $63, being the amount of damages awarded
by the verdiet in respect to the defamatory words uttered
on October 10, At the date of the conveyance the defendant
was not in debt,  In a suit to set the conveyance aside as
frandulent and void against the plaintiff under the Statute
13 Eliz., c. 5:

Held, that the conveyance was not within the Statute,

The facts are fully stated in the judgment of the Court.
Argument was heard April 25, 1899,
C. E. Duffy, for the plaintiffs,
G. F. Gregory, Q.C., for the defendants.
1899, June 6. BaARkER, J.:—

The plaintiffs, Joseph H. Gorman and Letitia, his wife,
file this bill against Charles Urquhart and Margaret, his
wife, and their son William 8. Urquhart, to set aside a cer-
tain conveyance dated and registered October 2nd, 1895,
whereby for an expressed consideration of $500 the
defendant Charles Urquhart conveyed to their said son
a farm in the County of York, with the stock and farming
utensils then on it.  The plaintiffs are judgment creditors
of the defendant Charles Urquhart, on a judgment signed
on the 3rd June, 1898, for $258.60, of which $63 are for
damages. This judgment was obtained in an action brought
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to recover damages for defamatory words alleged to have

heen uttered by the defendant Charles Urquhart about the ~ Gorwax
r,
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female plaintiff. The action was commenced on November Usaviiaer.

15th, 1895. The declaration contained five counts, to
which the defendant pleaded not guilty. At the trial the
jury found the second, third and fifth issues in favor of
the defendant, and the other two in favor of the plaintiffs,
assessing the damages at $123. The words, in reference to
which the plaintiffs recovered, were uttered on two separate
oceasions — one was on the 24th September, 1895, and the
other at a school meeting held on the 10th of Oetober fol-
lowing. A new trial was moved for, and the Court being
of the opinion that the plaintiffs could not recover in refer-
ence to what took place on the 24th September, ordered a
new trial, unless the plaintiffs consented to reduce the ver-
dict to $63, as the damages recoverable in reference to what
took place at the school meeting on the 10th October, To
this the plaintiffs assented, and entered their judgment
accordingly. It also appeared by the evidence that the
verdict for the plaintiffs in reference to the words spoken
at the school meeting was given by only five jurors.
It will be seen, therefore, that the plaintiffy’ judgment is
hased solely on a elaim for damages which arose after the
deed in question had been made and registered, and which
could not have been in the anticipation of anyone at that
time. There is no pretence for saying that Urquhart, at the
time he made this deed, was indebted in any way. There is
no such allegation in the bill, and the evidence is clear and
uncontradicted that at that time he owned the farm and
stock, worth from 1,000 to 1,200, free of any encumbrance:
that he did not owe anyone, and that he had $100 in cash
on hand.  Urquhart was not engaged in any trading busi-
ness of any kind outside of that incident to his farming
operations. When he made the conveyance in question,
therefore, he had no ereditor to defraud or defeat, and,
with the exception of the plaintiffs' claim for damages
— to which I shall refer later on — he had no expectation
of becoming indebted to anyone, and he was not engaged
in any business which would, in its ordinary course, involve

Barker, J.
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him in debt. Under these cireumstances it is important to
see precisely the grounds for relief upon which the plaintitts

UnqUiagt. rely. In their bill, after setting out the recovery of their

Barker, J.

Jjudgment in an action for defamation of character, they, in
the 11th section, allege that the defamatory words were
spoken in the months of September and October, 1895, and,
that the female plaintiff, about whom the words were
uttered, had threatened to bring an action against Urquhart
for the said words, which threat had heen communicated
and made known to him before October 2nd, 1895,
when the deed in question was given. So far as this
allegation has reference to words uttered in September,
upon which the plaintiffs failed in their action, the evidence
is by no means clear: and so far as the other libel of
October 10th is concerned, it can have no possible roference
to it; and as I have already pointed out, it is upon that
cause of action alone that the judgment was recovered.
In the 13th section of the bill the plaintiffs allege that on
October 2nd, 1805, and after Urquhart had spoken the
defamatory words sued for in the action at law, and
after he had become aware that the plaintitfs intended to
proceed, and in anticipation of that action he made this
conveyance. The bill also contains a general allegation
that the deed was made without consideration; that on its
execution there was no change of possession or management
of the farm, and that the consideration mentioned in the
deed was far below the value of the property. And in the
16th section the bill alleges as follows: “And the plaintiffs
allege and charge that there was no consideration for
the said conveyance, and that the same was made in
anticipation of the said action with a view of protecting
the said real estate and personal property mentioned
in the said conveyance, from seizure, at the suit of the
plaintiffs, under the execution obtained by them in the said
action at law, and the same is void in Equity, and should
be declared void in law by reason of same having been
given without consideration, and with the fraudulent intent
of defrauding the plaintiffs of the said judgment and
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execution, and with a view of eseaping the pecuniary con-
sequences of the said suit at that time contemplated and
known to the said Charles Urquhart.”

The prayer of the bill is that the conveyance be set
aside and declared void, and that the property be declared
to be the property of Charles Urquhart. As a matter of
pleading it is by no means clear to me what the grounds
are upon which the plaintiffs rely. They do not allege any
fraud or fraudulent intent in William S. Urquhart, or that
the conveyance was made with intent to defraud, defeat
or delay creditors, and therefore void under the Statute of
Elizabeth ; neither are there facts alleged amounting to
fraud in fact. The case, however, was argued as though it
were governed by the Statute of 13 Elizabeth, and as such
I shall treat it. The defendants set up in their answer,
and have established by evidence which is practically not
contradicted, the following faets,in order to shew the bona
Jides of the transaction. Charles Urquhart has a family
of eleven children, of whom the defendant William S.— or
Sylvester, as he is called —is, I think, the fifth. The
children, as they arrived at an age sufficient for the pur-
pose, seem to have worked as best they could for their sup-
port — the sons working in the woods in the winter time,
stream driving in the spring, and assisting on the farm in
the summer. In the fall of 1892 Sylvester went to
Aroostook where he got employment at digging potatoes
for a time. He afterwards went into the woods where he
was working all winter, and in the spring of 1893 he
returned home under the following circumstances. At
that vime he was just of age, having reached his twenty-
first birthday on the previous Christmas. His father at
the time was troubled with rheumatism and other ailments,
which unfitted him for the heavier description of farm
work, and under these circumstances he and his wife were
desirons that Sylvester should remain at home and take
charge of the farm. Accordingly Mrs. Urquhart, by her
husband'’s directions, wrote two letters to Sylvester while
he was at Aroostook — to only one of which he replied.
These letters were not produced, as they had been lost or
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mislaid, but it appears that they contained proposals to him
to return home, and an intimation that if he would do so,
and remain home and work the farm and give his parents
support, they would give him the farm. Sylvester says —
and there is nothing to diseredit his testimony — that
before coming home, in the spring of 1893, he had an offer
of remunerative employment on a farm in Maine, which
remained open to him until he should go home in accord-
ance with his father's wish and see if any arrangement
should be made for his remaining. He accordingly went
home, and it was there verbally agreed between him and
his father that if he would remain at home and take the
brunt of the work off of him, and support him and the
mother during their lives on the farm, and take care of and
educate three younger children then at home, the father
and mother would give him a deed of the place and what
was on it. It was also understood as a part of the arrange-
ment that the father and mother were to assist at the work
as they could and felt able; and that if the father later
on wished to get a house for himself at Gibson or some
place near Fredericton where he could live, Sylvester would
help him to the extent of $400 or $500. Sylvester agreed
to these terms; he abandoned his chance of employment in
Maine, remained at home, went to work and has remained
there at work ever since, working it is true sometimes in
the woods in the winter time, when farm work is light,
and returning to the farm work in the spring. He is not
married, and he, together with his father and mother and
three others of the family, has lived on the premises ever
since. It is true that no conveyance was made until
October, 1895, some two and a half years afterwards, but
the arrangement that Sylvester was to get one was not kept
secret. The family knew of it — Charles Urqubart told
it to Mrs, McLean in 1894, and Melvin Urquhart, an elder
brother living in Lewiston, knew of it in 1894, and at
Sylvester's request spoke to his mother in July, 1895 about
the delay in executing the deed and giving it to Sylvester
as had been agreed upon.  Sylvester had himself on one or
two occasions during the period spoken to his mother about
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the deed. It is also true that there was no apparent 1899,
change in the possession of the premises, and that the —um:um_
management of the farm went on much the same after Unquitawr,
the agreement and after the deed was given as before. Barker,J.
This is, however, quite consistent with the arrangement

which was made. I am asked to reject all this evidence as

a mere fraudulent concoction made up to support this con-
veyance, but before I can conclude that all these witnesses

have deliberately perjured themselves — for that is what

it means — I should require much more than the few com-
paratively unimportant circumstances which have been
suggested as suspicious. The arrangement itself is by no

means an unusual one with persons in the position and cir-
cumstances of these defendants; and it would be rather an
unlikely thing that Sylvester at his age, with the chance

of good employment in Maine, should return home and

remain as he did without some agreement of a substantial
character, such as is said to have been in fact made. In
addition to this the evidence is practically uncontradicted,

and it seems to me altogether improbable that when this

suit could have been avoided by the payment of this $259

due the plaintiffs, all these parties should have conspired
together to concoct this defence and then swear to it, simply

to escape payment of the difference between the amount of

this judgment and the costs, which under most favorable
circumstances these defendants will be out of pocket as a

vesult of this litigation. It is a question of fact to be
determined in every particular case whether the conveyance

in question was made with the fraudulent intention men-

tioned in the Act. In Thompson v. Webster (1), the Lord
Chancellor, in laying down a rule in such cases, says: “The

Court has to decide in each particular case, whether, under

all the circumstances, we can come to the conclusion that

the intention of the settlor in making the settlement was

to delay, hinder, or defraud his ereditors.” And in the same

case, when before Kindersley,V. C., as reported in 5 Jur. N.

S. 698, that learned Judge says: “Some of the judges had

(1) 7Jur. N. 8, 531,
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held that to bring the case within the statute it was suffi-
cient that the deed was made without adequate consider-
ation ; others that the party making it must be indebted
to the extent of insolvency : but it was clear that the mere
fact of a settlement being voluntary or without valuable
consideration was not sufficient ground per se. If two men,
one worth £500, the other £100.000, made a voluntary
settlement, a different rule would be applicable in the
different cases: nor could it be necessary for the purpose
of bringing the case within the Act, that the settlor should
be insolvent, for he might hinder or delay his creditors,
although there was just enough to pay his debts; and the
Court or the jury has to decide in each particular case by
its circumstances, but not being able to fathom a person’s
mind we must judge by his acts connected with the sur-
rounding circumstances.”

It is obvious that in determining this question of fact
very different considerations must prevail in a case like the
present from those which govern in that class of ecases of
which the plaintiffs’ counsel cited several at the hearing,
where traders or others in embarrassed cireumstances,
or in a state of insolvency, make conveyances of their
property under circumstances which lead to the con-
clusion that they were in fact made with the frandulent
intention mentioned in the statute. In Holmes v. Penney
(1), Wood, V. C,, says: “ With respect to voluntary settle-
ments the result of the authorities is, that the mere fact of
a settlement being voluntary is not enough to render it
void against ereditors: but there must be unpaid debts,
which were existing at the time of making the settlement,
and the settlor must have been at the time not necessarily
insolvent, but so largely indebted as to induce the Court
to believe that the intention of the settlement, taking the
whole transaction together, was to defrand the persons who
at the time of making the settlement, were creditors of the
settlor. The mere fact of a man's making a voluntary
settlement and thereby parting with a large portion of his
property has never been held to make such a settlement

(3K, &J. %0,
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fraudulent as against subsequent creditors.” In the present
case the party charged with the fraudulent intent had no
creditors when he made the conveyance; he owed nothing,
and the only claim which these plaintiffs then had, as it
eventually turned out, amounted to nothing, and they
altogether failed in sustaining it. The plaintiffs are there-
fore in the position of subsequent creditors, and are driven
to what seems to me the altogether untenable position that
as such they can sustain this bill. £z parte Mercer (1), cited
by Mr. Gregory, is in its important features so similar to
this present case that it might almost be considered as
decisive of it. That was a case of a voluntary settlement
while this is not, and in that case the settlement was made
after the action had been commenced, while this one was
made before the eause of action recovered on existed at all.
The present case is therefore weaker than that, and in that
case the Courts before which it came were all unanimous
in upholding the settlement. If the conveyance by
Urquhart had been a purely voluntary gift I should have
thought it perfectly good under the circamstances in
evidence. It was, however, made for a valuable consider-
ation, and under circumstances showing its entire bona
Jides, and in my opinion the plaintifis have altogether
failed in sustaining their bill.

Mr. Duffy attached much importance to the fact that
the consideration mentioned in this conveyance was not
correct, and that there was what he termed a *secret
trust” in favour of the grantor and for his benefit,
alluding, I presume, to the arrangement by which Sylvester
was to pay his father the $400 if he concluded to move
clsewhere. The plaintiffs are entitled to the full benefit
of these two facts so far as they bear upon the question of
fraud, but in themselves they afford no ground for impeach-
ing this deed. The real consideration can always be shown
in cases of this kind: Pott v. Todhunter (2); Bayspoole
v. Collins (3); Gale v. Williamson (4).

(1) 17Q. B. D. 200, (3) L. R. 6 Ch. 238,
(2) 2 Coll. 76. (1) 8M & W, 405,
VOL. 1L N. B E. R.—4
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In this last case the consideration expressed in the
conveyance was natural love and affection, but the real
consideration was the obligation of the grantee to support
the father (the grantor) and his family. The Court held
that it formed a valuable consideration for the conveyance ;
that the conveyance was not void under the Statute of
Elizabeth, and that as between third parties evidence of
the real consideration could be given not to contradiet the
deed but to disprove fraud. Rolfe, B, says: “ But the
question in each question is whether the deed is fraudulent
or not; and to rebut the presumption of fraud, the party
is surely at liberty to give in evidence all the cireumstances
of the transaction: not to contradiet the consideration
stated in the deed, but to take it out of the operation of
the statute.”

The plaintifis’ counsel also contended that Charles
Urquhart, by virtue of the agreement as to the $400, had
an interest in the property to that extent,and that I should
declare the plaintifis’ judgment in some way a lien on this
interest.  There arve several answers to that elaim.  In the
tirst place it is based on the idea that the conveyance in
question is good, and that Charles Urquhart has this
interest under it as a part of the purchase money so to
speak.  The plaintitts’ bill is framed and the cause was
tried hostilely to this deed — the prayer is that it should
be set aside as fraudulent.  No amendment was asked for,
and although relief may and oftentimes is given of a
different character from the specitic relief asked for,
Vernon v. Oliver (1), does not, I think, extend to a case
of this kind where the bill is framed as this is and remains
without amendment. In Allen v. Spring (2), the Master of
the Rolls says: “ A person cannot file a bill to set aside
deed and then by amendment turn it into a bill to execute
the trusts of the same deed.” See also Shields v. Barrow
(). In addition to this the $400 was not to be paid until
Charles Urquhart chose to go away —in the meantime he
is getting his maintenance where he is, and he may choose

(1) 13 Can. 8. C. R. 136, (2) 22 Beav, 615,
(3) 17 How, 130,
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to remain there. Another answer to this claim of the

plaintiff is this. If Charles Urquhart, under the arrange- -

Gorman
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ment which formed the consideration for the conveyance Unquinakr,

in question, has any beneficial interest in the land eapable
of being seized and taken in execution, the plaintiffs do
not require the aid of this Court in any way for they have
a judgment and can proceed on that. See s. 10, ¢. 47, C. S.
N. B

The bill must be dismissed with costs.

CRONKHITE v. MILLER.

Practice — Marrvied Woman — Suit relating to separate estate—
Parties — Joinder of husband as co-plaintiff —Newt friend
—Suit in wife's name —The Marvied Women's Property
Act, 58 Viet. c. 24,

Husband and wife should not be joined as co-plaintiffs in a suit
relating to the wife's separate property. ie suit should be
in the name of the wife's next friend, or, since The Married
Women's Property Act, 38 Viet, e, 24, it may be in the wife's
name,

Motion to dissolve an ex parte injunction order. The
facts are fully stated in the judgment of the Court.

Argument was heard June 6, 1899,

C. E. Duffy, for the plaintiffs.

F. 8t. John Bliss, for the defendant.
1899. August 15. BARKER, J. :—

In this case a motion was made to dissolve an ez parte
injunction order granted on the 14th of April last, by which
the defendant was restrained from interfering with the
plaintiffs in replacing an aqueduct laid from a spring on
the defendant’s land, to the use of which the plaintiffs claim

Barker, J.

1869,

August 15,
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to be entitled; and from hindering the plaintiffs from

“exossmire relaying it and using and enjoying it when relaid. The

MILLER.
Barker, J.

bill alleges that in May, 1883, and for some years before,
one Join T. Clark was the owner in fee of a certain farm
in the Parish of Queensbury, in the County of York, and
on the 19th of that month he and his wife made a convey -
ance of the lower half of this farm to one George Miller,
which conveyance contained a reservation in these words:
“And said Clark hereby reserves the right to himself, his
heirs, administrators and assigns, the right of way to convey
water, by aqueduct or otherwise, from one of the springs
back of the highway road, on the lower half of said farn
to the upper half of said farm.”  There were three springs
of water back of the highway road on the lower half of the
farm, but none at all on the upper half. On the 11th
December, 1888, Miller and wife conveyed the lower half
of the firm to the defendant by a deseription identical with
that in the conveyance from Clark to him, omitting
the reservation clause, or any reference to it.  On the 19th
May, 1883, Clark and wife conveyed the upper half of the
farm to one Hiram U. Clark, and in the conveyance is the
following clause: “And the said John T. Clark and
Henrietta, his wife, hereby give, grant and convey right of
way to convey water from the lower half of said farm to
the upper half of said farm to the said Hiram U. Clark,
his heirs, administrators and assigns forever.” On the 20th
September, 1887, Hiram U, Clark and wife made a convey-
ance of the upper haif to one George Albert Lounsbury
and John D. Lounsbury, which conveyance contained the
following elause : “ Together with all right of way to eon-
vey water from the lower half of said farm to the upper
half of said farm, granted and conveyed to the said Hiram
U. Clark, his heirs, administrators and assigns, by the late
John T. Clark and Henrietta, his wife, by the said deed
herebeinfore veferved to.”  On the 20th April, 1890, George
A. Lounsbury conveyed his interest in the lot to John D.
Lounsbury, his co-tenant, and on the 25th May, 1896, John
D. Lounsbury and wife conveyed the upper half of the lot
to Sarah Cronkhite and Peter F. Cronkhite, her husband,
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who on the 31st December, 1897, conveyed it to the female
plaintiff Sarah E. Cronkhite, both of which last deeds con-
tain clauses conveying the water privilege in terms sub-
stantially the same as those in the earlier conveyance.
The bill goes on to allege that in October, 1897, and before
the female plaintii’ had acquired her title, but after an
agreement for a purchase of the land had been made, the
plaintift’ George A. Cronkhite, as husband, oceupied and
enjoyed the right of way to one of the springs on the lower
half of the lot known as the front spring, and conveyed
water therefrom for the use of his stock and household ;
and that he and the defendant entered into an arrangement

1899,
CRONKIITE
v,

MiLLER.

Barker, J.

to lay an aqueduct from the said spring to the house of the -

plaintiffs, with a branch aqueduet to the defendant’s house,
the expense of which was to be equally divided between
them: that some dispute arose after the pipe had been
parchased, but that eventually the agueduct was laid, as
the plaintitfs allege, at their expense, the defendant having
the right to tap the pipe and convey water thraugh the
branch pipe to his own house. It is admitted that the
pipes were laid substantially as the plaintitfs allege, though
the parties do not quite agree as to the terms upon which
the work was done. It is not necessary, I think, for the
purpose of the motion, to discuss this part of the case, for
it can be more satisfactorily disposed of at the hearing
when the parties can give their evidence subject to eross-
examination.  Though not very clearly stated, it does, 1
think, appear by the plaintifis’ bill, and by an affidavit of
the plaintiff George A. Cronkhite, used in this motion, that
in laying the aqueduct in question and using the water, the
plaintiffs professed to be acting on the right reserved in the
conveyances which I have mentioned, and not on the parol
agreement, whatever it may have been hetween the parties,
except so far as that agreement specified and designated
this front spring as the spring on the lower half which was
to be used by the owner of the upper half. This being so,
it was objected that as the property in question is owned
by the wife as her separate property, and the right in
(uestion is one appurtenant to the land, she must either
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bring her suit by her next friend, or, if she chooses, in her
own name alone, The practice is settled by Archdeacon
v. Howe (1), and many other cases, that before the right of
bringing an action in her own name was secured to a wife
hy The Married Women'’s Property Act, she must bring it
hy her next friend, and that in a suit such as this a bill
filed by husband and wife would be demurrable, in which
case the injunction order must be dissolved. Since the
passing of that Aet I think a married woman may main-
tain the action in her own name. See Stevens v. Thompson
(2).  The plaintiffs’ bill will therefore, T think, require
amending at all events in a matter of form so that the sub-
stantial cause of dispute may be properly alleged. The
costs of motion are reserved.*

McGREGOR v. ALEXANDER.

Statute of Frawds — Crown land lumber license — Intevest in
land — Parol agreement — Purchase money— Resulting trust.

An agreement under which a Crown land lumber license was bid
in at public sale at the up-set price by the defendant, in
whose name the license was issued, for the plaintiff, who had
paid to the defendant the up-set price previous to the
sale, does not relate to an interest in llund within the Statute
of Frands, and if it does, as the purchase money for the
license was paid by the plaintiff, and a trust thereby resulted
in his favor by construction of law, it can be established by
|unu| evidence under the Statute of Frauds, ¢, 76, C. 8. N, B.,
s 9,

The faets fully appear in the judgment of the Court.
Argument was heard September 29, 1899,

A. A. Stockton, Q.C.,and W. A. Mott, for the plaintiff:—

The ugrc-mm-nt is not illegal as being an agreement to
(1) 28 N. B. 555, (2) 38 Ch, D. 817,
*See Alward v, Killam, and notes, N. B, Eq. Cas, 300 — Rep.

d
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stifle competition at a public sale: Irving v. Mc Williams

(1); Laughlan v. Prescott (2). It may be contended that M
a license to cut Tumber on Crown land does not convey an Aux

interest in land, but is personal property, and that the
plaintiff therefore will be left to his common law remedy :
Laughlan v. Prescott (2). It is not the doetrine of the
Court of Equity that specific performance of an agreement
will not be deereed where the sulject of the suit is person-
alty. See McManus v. Cooke (3) where Kay, J., expressed
the view that specific performance would be decreed of a
parol agreement for an easement, though no interest in
land was intended to be acquired. In Laughlan v. Prescott
(2), the Court did not refuse relief on the ground of want
of jurisdiction, and in Jrving v. McWilliams (1), relief
was granted.  The plaintiff’ is entitled to have the title of
his property vested in him, and not to be compelled to rely
upon the defendant’s solvency. We ask the Court to
declare the defendant to be a trustee for the plaintiff of the
license to the lots of land in question.

L. A. Currey, Q.C., and J. Montgumery, for the defend-
ant :—

The plaintiff’ has not discharged the burden of proof
resting upon him of conclusively satisfying the Court of
the existence of the alleged agreement: Calhoun v.
Brewster (4).  There is no act of part performance to take
the case out of the operation of the Statute of Frawds
as relating to an agreement for an interest in lands.  The
payment of the purchase money for the license is not an
act of part performance : Browne, Statute of Frauds (5).

1899. October 17. BARKER, J. :—

The plaintiff’ in this case seeks a declaration that the
defendant holds the license of two blocks of Crown land,
known as blocks 27 and 28 in range 12, on the Main
Forks of the Upsalquiteh river, in trust for him. It appears

(1) I N. B, Eq. 217, (4) 1 N, B, Eq. 529,
(2) 1 N. B. Eq. 406, (5) P, 533,

(3) 85 Ch. D. 681,

1899,
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that in the early part of October, 1897, the plaintiff, in the
name of George Moffatt, applied for a license of block 26 in
ranges 10 and 11, on Pope Logan brook, a tributary of the
Upsalquitch river. These lands were advertised to be sold
on the 20th October, 1897 — the up-set price heing $8 per
square mile, or $24 in all — each block containing 1} square
miles.  Previous to this the plaintiff, in the name of George
Moffatt, had applied for and brought to sale a license of
blocks 27 and 28 in ranges 10 and 11, and licenses for these
four blocks had issued to the plaintiff. The defendant says
that he refrained from bidding on the four blocks under
the impression that Moffatt, between whom and himself
there existed some understanding as to lumber lands in
that part of the Provinee was purchasing them for him-
self.  The defendant seems to have been somewhat annoyed
when he found out that the plaintifit was the real pur-
chaser. The plaintifft having heard of the defendant’s
dissatisfaction sought an interview with him. They met
on the 18th of October—two days before the day fixed for
the sale of block 26 in ranges 10 -and 11 —at a place
called Dansonville, some six or seven miles from Metapedia
station. At this time the plaintiff, according to the require-
ment of the Crown land regulations, had on deposit with
the Receiver-General the sum of $24, the up-set price of the
blocks, and he had istructed his agent at Fredericton to
bid in this license for him. The parties do not altogether
agree as to what took place at Dansonville.  The plaintiff
says that in the conversation which took place there, he
agreed to abandon all claim to the lands to be sold on the
20th of October, and for which he had applied, and, by
telegraph, to instruet Mr. Winslow, his agent at Fredericton,
to bid them in for the defendant; and he also says that it
was further agreed that the defendant should in his name
apply for blocks 27 and 28 in range 12, and bid them
in for the plaintiff.  The plaintiff says all this conversation
took place at Dansonville. The defendant, however, says
that there were two separate conversations, one at Danson-
ville about the first mentioned lots, and the other later on
in the same day, and when the two were driving down
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together to Metapedia, in which the arrangement was made

1899,
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as to the lands now in dispute — that is blocks 27 and 28 ﬁ(njmum
in range 12.  He says that it was arranged at Dansonville, Avexasore
not only that the plaintiff was to abandon all claim to Barker,J.

block 26 in range 10 and 11, and instruct his agent to bid
them in for him (the defendant), but that he (the defend-
ant), was to have the right to all the lumber on blocks
27 and 28 in range 12, which would drive into Pope
Logan brook. He also says that a man by the name of
Andrews, who was with them at the time, was called to
witness this agreement.  Andrews was produced as a wit-
ness, but all he was able to remember was that some
arrangement was made by which all lumber that would
haul into the stream on which the plaintiff lambered he
was to have: and all that would haul into the stream on
which the defendant lnmbered he was to have, and neither
was to interfere with the other. He did not remember the
names of the streams; he heard nothing about the telegram
or the lots then advertised for sale being bid in for the
defendant. He knew nothing of the lots in dispute, and
of course could not do so if the defendant’s version of what
took place is correct, for according to him nothing had
been said at this time about these lots at all. So far there-
fore as Andrew’s evidence goes it is not of much importance
in this case, for it has no material bearing upon the
question now in dispute. In reference to the lands in dis-
pute the defendant admits there was some arrangement
about them, but says that the agreement was that whatever
lumber there might be on them, which would haul into the
little Grass Widow brook, the plaintiff could have, but
nothing more. This is not a case of specific performance
of contract. The question is whether, under the facts as
established by the evidence, there is a resulting trust as to
these lots in favor of the plaintiff; and the material
«uestion of fact to be determined is whether the purchase
money was paid by the plaintiff, and whether he was the
real purchaser and the defendant merely the nominal one.
The onus is, I think, on the plaintiff to establish these
facts in his favor with reasonable certainty. Having done
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that the law raises the trust in his favor. 1 think the
plaintiff’ has established these facts by evidence which,
though contradicted in some particulars, is so entirely
corroborated by the defendant’s own acts as to leave no
substantial doubt that the plaintifi’s version of the arrange-
ment, as to the lots in question, is the correct one. It is
agreed that the telegram, as to the lots to be sold on the
20th of October, was sent to Winslow as agreed upon, and
that these lots were bid in at the up-set price — $24 —in
the defendant’s name, and that the license issued to hin.
The parties also agree that on the 18th of October, the day
on which the transaction took place, the defendant offered
to return to the plaintiff’ the $24 which he had deposited
us the up-set price of the lots to be sold on the 20th of
October, as the plaintiff had then abandoned all claim
to them, and the money would therefore belong to the
plaintiff. It is admitted that the money was not returned,
but the parties differ as to the reason. The plaintiff’ says
when the money was offered to him he refused it, telling
the defendant he was to take that money to pay for blocks
27 and 28 in range 12—the lots now in dispute —and
which according to the plaintift’s version the defendant
had then arranged to apply for and bid in for him. This
seems to me a most natural thing to do, if the facts are as
the plaintiff says. The defendant states that he offered to
return the money but the plaintiff refused it, saying there
was plenty of time and they could settle about it after-
wards, The defendant retained the money until the follow-
ing August —some ten months or more — during which
time nothing was said about it by either party, and it was
not until the defendant had become annoyed at something
having no reference to this matter at all that he offered to
repay the money. I conclude that the defendant did retain
the money for the purpose stated by the plaintiff at the
time — that is, to pay for the license of blocks 27 and 25
in range 12 and that he did use the money for that pur-
pose.  Any other conclusion seems to me most unreason-
able: and there is really no other explanation of the
defendant’s action in retaining the money for so long a
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period, or of the plaintiff’ permitting him to do so. The
evidence shews that the defendant did immediately after-
wards apply for certain blocks, including the two in
question ; that they were purchased by him on the 3rd of
November, 1897, at the up-set price, and that the license
therefor issued to him, which was renewed in August, 1898,
and again in August, 1899. Nothing more seems to have
taken place between the parties until the 1st day of
August, 1898, when the renewal license fee of 84 per mile
beeame payable—that is $12 for the two blocks. On that
day the plaintiff paid the defendant £12, saying to him,
“Here is $12 for the renewal of those two blocks of land
that you bought for me.” The defendant took the money,
saying, “I should have had it yesterday.” One James
Harquail was present when the money was paid, and in
that particular corroborates the plaintifi’s evidence.
Harquail also swears that immediately after the payment
the defendant said to him: “T will treat: I got $12 from
McGregor for a renewal license of some land.” The
defendant admits that this $12 was paid him, and that he
understood at the time it was the renewal fee on the license
for these lands in dispute.  The plaintiff further swears —
and he 1s not contradieted in this particular — that in a
conversation with the defendant some eight or ten days
later he asked the defendant to transfer these blocks to
him, to which the defendant replied, “the ground is yours,
but I cannot transfer it to-day.” Nothing more was done
until the 20th of August, a few days later, when the
defendant in a letter of that date enclosed the plaintiff a
cheque for $37.93, made up of the two sums of $24 and
$12, and $1.93 for intevest. In this letter the defendant
writes: “Inclosed find check for $37.93, amount paid hy
you for ground, which, under the cireumstances, I decline
to accept.” It seems clear by this that this money was
paid by the plaintiff to the defendant for ground, and as
this was the only transaction of the kind between the
parties, the ground referred to must necessarily be these
blocks of land in dispute — in fact there is really no pre-
tence that anything else was intended. The cheque was
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returned, and the $12, renewal fee for 1899, was tendered

Mctresor to the plaintiff but refused. The license was however
v, . ’
Arexaxoer. renewed in the defendant’s name, and he now holds these

Barker, J.

lots under it. I have no hesitation in finding upon this
evidence that the license of the two blocks 27 and 28 in
range 12, was in reality purchased by the plaintiff and
paid for with his money, and that the renewal for 1898
was also paid for by the plaintiff. Asaresult the defendant
immediately on the purchase held the blocks for the plain-
tiff, in whose favour a resulting trust arose by operation of
law. Some point was made by the defendant that the
agreement was an attempt to stifle publie competition, and
therefore void as being contrary to public policy. There
is nothing whatever in this. The plaintiff and defendant
were not competitors for these lots. As I find the facts
the plaintiff wanted to get a license of them, and the
defendant was willing that he should have them — in fact
agreed to apply for them and bring them to sale in his own
name. That this either prevented competition, or even
had a tendency to do so, is the merest conjecture. The
only point in the defence which seems to require much con-
sideration was as to the Statute of Frawds, but this, I
think, must also be decided adversely to the defendant.
It is true there was no writing between the parties, but
there are two answers to this ground of defence. In the
first place these Crown land licenses have never been held
as creating an interest in land: Laughlan v. Prescott (1),
and if they did, the Statute has no application to trusts
arising by operation of law: ¢. 76, C. S. N. B,,s. 9. So long
ago as the year 1788 it was held, in reference to that pro-
vision of the Statute, that “the trust of a legal estate,
whether freehold, copyhold or leasehold : whether taken in
the names of the purchasers and others jointly, or in the
names of others without that of the purchaser; whetherin
one name or several ; whether jointly or successive, results
to the man who advances the purchase-money ": Dyer v.
Dyer (2).

(1) 1 N. B. Eq. 406, (2) 2 Cox, 92
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In Wrayv. Steele (1), the Vice-Chancellor says: “The
rule was clearly settled by the decision in Ventris in the
35th of Charles II., about six years after the Statute of
Frawds passed, that where one man advances the money to
purchase an estate, but the purchase is made in the name
of another, a trust arises for him who paid the money ;
that case forming an exception to the Statute of Frauds ;
and so long has that decision been followed that no rule
can be represented as more clear and incontrovertible.”

In Bartlett v. Pickersgill (2), it appeared that the
defendant had bought an estate for the plaintiff, but there
was no written agreement, nor was any part of the purchase
money paid by the plaintiff. It was held that a bill would
not lie to compel a conveyance, the Court saying: “The
Statute says no trust shall be of land unless there be a
memorandum in writing, except such trusts as arise by
operation of law. It is not like the case of money paid by
one man, and a conveyance taken in the name of another.
There the bill charges that the estate was bonght with the
plaintiff’s money. If the defendant says he borrowed it of
the plaintiff, then the proof will be whether the money were
lent or not. If it were not lent, the plaintifi bought the
land.” The payment of the purchase money by the plain-
tiff is put forward in that case as an essential fact in order
to create the trust, and thus obviate the necessity for some
written memorandum, but it may be doubted whether the
doctrine is now so restricted. See Heard v. Pilley (3).

In Williams v. Jenkins (4), Strong, V.-C., says: “It is
well established that when the purchase monky or any part
of it is paid by the principal, parol evidence of agency is
let in on the ground of resulting trust; and although I
doubted at the time of the argument, I am now convinced
that the agreement having been made by Palmer in con-
sideration of this test to be made at the plaintifi’s mill and
at the plaintifi’s expense, as was afterwards done, the case
is not distinguishable from one in which the price is
actually paid by the principal in money ; so that there is

(1) 2V, & B. 388, (3) L. R. 4 Ch. 548,
(2) 4 East, 577, n. (4) 18 Gr. 530,

McGREGOR
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Barker, J.
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here in my opinion a resulting trust expressly excepted
by the 8th section of the Statute of Frawuds.”

In Sunderson v. McKercher (1), the Court did not for
a moment dispute that the trust arose as a result of the
payment of the purchase money by the plaintiff, as held
by the Ontario Court of Appeal (2), though they did over-
rule that Court upon the question of fact. See also Wilde
v. Wilde (3): Boyd v. McLean (4): Botsford v. Burr (5);
Booth v. Turle (6).

It was said that the defendant could not assign his
interest in these blocks to the plaintiff’ as they were in-
cluded in one license with other blocks, to which the plain-
tift has no claim: and by the regulations of the Crown
Land Office, the license would only be assigned in whole.
I can see, however, no ohjection to the defendant assigning
to the plaintiff all his interest in these two blocks acquired
under the license. 1f the Crown Land Office will not
recognize it, or act upon it, it will not be the defendant’s
fault. :

The plaintiff is entitled to a decree with costs. The
defendant must be declared a trustee for the plaintiff' of
these blocks, and of all interest acquired under the license,
and he must be restrained from cutting on them or inter-
fering with them, and he must be ordered to execute an
assignment of them to him.

(1) 15 Can, S. C. R, 206, (4) 1 John. Ch. 582,

(2) 13 A, R. 5061, (5) 2 John. Ch. 408,
(3) 20 Gr, 521, (6) L. R. 16 Eq. 182,
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CUSHING v. McLEOD.

Ship — Charterparty — Arvival of vessel at loading berth —
Notice — Lay days — Demurrage — Delay in loading caused
by failure of railway to forward cargo — ** Customary
Despateh”— Weather-working days — Refusal to sign Bills
of Lading — Injunction.

By charterparty a vessel was to proceed to the port of St. John
and load lumber; the vessel was to haul to loading berth as re-
:luin«l by charterer; cargo was to be furnished at customary
despatch; lay days were to commence from the time vessel was
ready to receive cargo, and written notice was given to the
charterer: bills of lading were to be signed as presented with-
out prejudice to the charty party, and vessel was to have an
absolute lien on cargo for demurrage. On arrival the vessel

woceeded to the Ballast wharf when the master was notified
y charterer that cargo would be furnished at the Govern-
ment wharf. On August 28th the master mailed a notice to
the charterer that vessel was at loading berth and would be
ready to receive cargo on the 20th. When notice was sent
vessel was not at londing berth. The cargo was brought to
the berth by the Intercolonial Railway, but owing to pres-
sure of traffic the railway was unable to commence forward-
ing cargo until a number of days after vessel was at berth, or
to forward cargo thereafter on a number of days, and during
which no loading took place. A claim for demurrage was
made by the master, and he refused to sign bills of lading un-
less the claim was settled or notice thereof was inserted in
bills of lading. An injunction having been obtained restrain-
ing the vessel from proceeding with the cargo to sea it was
agreed that all questions in dispute between the shipowner
and charterer should be determined in the injunction suit.

Held, (1) that lay days did not commence to run until delivery of
cargo began, as the notice should not have been given until
vessel was at loading berth ready to receive cargo ;

(2) that under the evidence there is not in the lumber trade at
the port of St. John a recognized custom to furnish cargo at
a particular rate; that the words *‘customary despatch”
meant that cargo should be furnished at the usual despatch
of a charterer having a cargo ready for loading, and that
this was at the rate of 85M. per weather-working day; any
substantial work to count as half a day ;

(4) that delay in furnishing cargo was to be borne by charterer ;

(1) that master should have signed bills of lading, and that the
injunction was properly granted.

The facts fully appear in the judgment of the Court.

Argument was heard November 27, and December 4,
1899.
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A. A, Stockton, Q.C., and C. J. Coster, for the defend-
ant. :\—

The plaintifi’s remedy on account of the master's
refusal to sign bills of lading is by action for damages
against the master, and not by suit for injunction to detain
the vessel until the Lills of lading are signed: Leggett on
Bills of Lading, 17. It was the master’s duty to insist that
bills of lading should contain notice of the lien for demur-
rage, in order that they might not be assigned to an inno-
cent purchaser.

[BARKER, J. :— The charterparty stipulates for a lien
upon the cargo for demurrage, and that the lien shall not
be prejudiced by the signing of the bills of lading as pre-
sented. The master's refusal to sign was a breach of the
charterparty.  Rayner v. Redeviaktiebolaget Condor (1), is
directly in point.]

Lay days commenced to run from the time notice of
the vessel's arrival and readiness to receive cargo was given
by the master to the charterer. We, however, contend that
the vessel was at loading berth when notice was received.
It cannot be the meaning of the charterparty that
before we could properly give notice we would have to wait
until the charterers selected a berth and we had gone to it.
That would put us at the mercy of the charterers. The
reasonable construction of the contract is that lay days
are to commence upon our giving notice to the charterers
of the vessel's arrival, and of our readiness to proceed to
any londing berth to be named by them. If the place of
loading named be a port, the notice of the readiness of the
vessel may be given though the vessel is not then in the
particular part of the port in which the eargo is to he
loaded: Nelson v. Dahl (2); Pyman v. Dreyfus (3);
Stanton v. Austin (4).

The charterers have not loaded the vessel according to
“customary despatch.” They seek to excuse themselves
from performance of this part of their contract by attribu-
ting the delay to the railway. The charterparty does not

(1) [1895] 2 Q. B. 280, (3) 24 Q. B. D, 152,
(2) 12 Ch, D, 508, 581, (4) L. R. 70, P. 651,
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contain any exception to relieve the charterers of liability
in event of their inability to load with “customary
despatch.” The duty of the charterers was to have the
cargo ready at the place of loading, and to load with “ cus-
tomary despatch.” The words do not refer to the facilities
which the charterers may have for bringing the lumber to
the loading berth. In Kearon v. Pearson (1), the defend-
ants, by charterparty, engaged to load on board the plain-
tiff’s ship a cargo of coals, “to be loaded with usual des-
pateh.” The defendants brought the coals in boats by
canal, but before the cargo was completed the canal froze
np, and the ship was subjected to a long detention. It was
held that the expression “usual de pateh” meant “usual
despatch of persons who have a cargo ready for loading,”
and that the loss oceasioned hy the delay should be borne
by the defendants. In Adams v. Royal Mail Steam-Packet
Co. (2), the terms of a charterparty were that the vessel
was to be loaded with coals by the charterers in the cus-
tomary manner. It was held that this meant a loading
according to the usage of the port, and within a reasonable
time, without reference to unforeseen casualties beyond the
control of the charterers. Even if the words “customary
despateh ™ were given the wide meaning sought to be put
upon them by the charterers it has not been shewn that
the eargo could not have been loaded except by being
brought over the railway. See also Asheroft v. Crow
Orchard Colliery Co. (3): Wright v. New Zealand Ship-
ping Co. (4), and Grant v. Coverdale (5).

W. Pugsley, Q.C., and A. P. Barnhill, for the plain-
tiff:—

If the vessel has been detained in breach of the charter-
party the shipowner’s remedy is by action for damages,
and not by lien. A right to demurrage at the port of load-
ing is not given by the charterparty, and therefore there
is no lien. Demurrage cannot exist unless the damages for

(1) 7 H. & N. 386, (3) L. R. 9 Q. B. 540,
(2) 5C. B. N, 8. 402 (1) L. R. 4 Ex. D, 165,
(5) 9 App. Cas. 470,

VOL. IL N. K. E. R.—~5
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delay can be caleulated by exclusive reference to the
charterparty. For this purpose lay days must be specified,
or a definite rate of loading per day fixed. Here it is im-
possible to ascertain the amount of damages for which a
lien could be claimed without an inquiry into extrinsic
matters for the purpose of determining the meaning of
“ customary despatch.” A charterer has a right to release
the eargo of the lien by tendering to the shipowner the
amount due as demurrage, and this he cannot do if the
damages are not liquidated. See Lockhart v. Fall (1);
Mink v. Radford (2); Dunlop v. Baljour (3): Hansen v.
Havold Brothers (4): Schofield v. Gibson (5). As the ship-
owner was not entitled to a lien the master acted illegally
in refusing to sign bills of lading, and we are entitled to
costs of injunction suit. Moreover, if a lien did exist, we
were entitled to have bills of lading signed. The lien
could not thereby be lost: Wegener v. Smith (6). The
remedy by injunction was open to us. The terms of the
injunction order are not in restraint of the vessel proceed-
ing to sea, but in restraint of the vessel proceeding to
sea with the plaintif’s cargo. See Peck v. Lursen
(7), where this course was followed. The remedy by action
for damages against the master would be wholly inadequate.

The liability of the charterver in respect of loading was
not initiated under the notice given by the master of the
arrival of the vessel.  When the notice was given the vessel
was not at loading berth. Lay days under the charter-
party are to commenee from the time the vessel is ready
to receive eargo at the loading berth designated by the
charterer, and written notice thereof is given to the
charterer.  Where a ship is to load at a particular wharf
notice that the ship is ready eannot be given until the ship
is at the named place, though the ship is in port: Nelson
v. Dahl (8): Tharsis Sulpher and Copper Co. v. Morel

(1) L. R. 10 Ex. 132, (5) 1 P. & B. 619,
(2) [1801] 1 Q. B. 625, (6) 15 C. B. 285,
(3) [1822) 1 Q. B. 507 (7) L. R. 12 Eq. 878,

(4) (18] 1 Q. B. 612, (8) 12 Ch. D. 568, 581,
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Brothers & Co. (1); Muwrphy v. Cofin (2); Sanders v.
Jenkins (3).

Lay days only commenced on September 13th, when
charterer commenced to deliver eargo. Construing “cus-
tomary despatch” to mean 25 M. per weather-working
day, or 20 M. per running day, the lay days had not run
out when the cargo was loaded. If the rate is put higher
we submit that the failure to deliver at a higher rate
oceurred through no fault of ours, but is to be aseribed to
extraordinary causes external to ourselves, and for which
we are not responsible.  Under the charterparty the load-
ing wharf was in the option of the charterer. This gave
us liberty to select the railway wharf. The shipowner
knew that a cargo loaded there is received over the rail-
way, and that traffic might become congested, and delay
ensue, This eventuality is incorporated in the contract,
and the words “customary despatch” must be construed
subject to it. In Grant v. Coverdale (4), the Earl of
Selborne, L. C,, says: *“ Where there is, in a proved state
of faets, an inevitable necessity that something should be
done in order that there should be a loading at the place
agreed upon, as for instance that the goods should be
brought down part of a river from the only place from
which they ean be brought, according to known mercantile
usage, to be loaded, the parties must be held to have con-
templated that the goods should be loaded from that place
in the usual manner unless there was an unavoidable impedi-
ment.” In Wyllie v. Harrison (5), the charterparty provided
that the cargo was to be discharged “ as fast as the steamer
can deliver after having been berthed, as customary.” It was
the custom at the port of discharge that on notitication by
the consignees or charterers of the arrival of a vessel to one
of the two railway companies whose lines ran along the
quay, the company should provide trucks, into which the
cargo was to be discharged by means of steam eranes pro-
vided by the harbour authorities. On the arrival of the

(1) [1891] 2 Q. B. 647. (3) (1807] 1 Q. B. 93
(2) 12Q. B. D, 87. (4) 9 App. Cas. 470, 477.
(5) 18 Court Sess, Cas., 4th Series, 92,
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vessel due notice was given to the railway company, by
whose line the cargo was to be forwarded, but delay was
occasioned through the failure of the railway company to
supply trucks. It was held that the consignees were not
liable to demurrage. * Customary despatch” is the same
as “reasonable time.” A party under obligation to perform
a contract within a “reasonable time” is relieved from the
consequences of delay not attributable to his own negli-
gence, but arising from causes beyond his control: Hicl
v. Raymond (1). See also Bulman v. Fenwicl: (2); Little
v. Stevenson (3), and Hudson v. Ede (4).

Stockton, Q.C., in reply.
1900. January 12. BARKER, J.:—

On the 3rd day of May last the plaintiff, who is an ex-
tensive shipper and manufacturer of lumber at St. John,
entered into a charterparty with the defendant McLeod,
owner of the bark Bessie Markham, then in Montevideo, by
which the vessel was to proceed to the port of St. John,
and there load a cargo of lumber for Buenos Ayres. The
vessel arrived at St. John in ballast on the 23rd of August,
and immediately hauled in to the Ballast, or Charlotte
Street Extension, Wharf. She commenced loading on the
13th of September, and finished on the 18th of October.
In the meantime a dispute had arisen between the parties
as to a large claim for demurrage, which the plaintiff
refused to recognize in any way. In consequence of this
the master refused to sign bills of lading as presented
by the charterer, or any bills of lading which did not in
some way carry notice on their face that the ship had this
claim for demurrage, and had a lien on the cargo for it.
As the master was preparing to clear the vessel and pro-
ceed on his voyage, without signing bills of lading as pre-
sented by the shipper, he (the plaintiff), on the 23rd day
of October, applied to Mr. Justice McLeod and obtained an
ex parte injunction order restraining the vessel from going

(1) 62 L. J. Q B. 98, (3) 65 L. J. P. C. 69,
(2) [1804] 1 Q. B. 179, (4) L. R.3Q. B. 412,
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to sea with the plaintiff’s cargo. It was then agreed that  1900.

the claim for demurrage, and all other questions involved
in the suit, should without further formalities be left to
this Court in the nature of an arbitration: and the plain-
tiff deposited with the Clerk 81,500, which I was to
appropriate in carrying out such decision as I might arrive
at. The vessel then went to sea, and the loss and incon-
venience which would otherwise have arisen from her
detention were avoided. Though in form this is a suit in
which Cushing the shipper is plaintiff, and though for some
of the purposes of the suit the plaintifi’s right to file the
bill and obtain the injunction will have to be discussed, the
main and substantial question for determination is the
claim for demurrage.

I have no doubt whatever that the vessel was un-
reasonably detained in obtaining her cargo, but whether
the shipper is liable in consequence of it for demurrage is
another question. By the charter the vessel, which was
then at Montevideo, was to proceed in ballast and with all
possible despatch direct to the port of loading to enter upon
the charter. Then follows a provision in these words:
“ Vessel to haul once to loading berth as may be required
by charterers or their agents, who have the privilege of
moving her afterward by paying the additiona! towage.
Cargo to be furnished at port of loading, customary des-
pateh, and to be discharged at port of destination at the
average rate of not less than thirty thousand superficial
feet per running day, Sundays excepted. Lay days to com-
mence from the time the vessel is ready to receive or dis-
charge cargo, and written notice thereof is given to the
party of the second part or agent, and that for each and
every day's detention by default of said party of the second
part or agent, sixty dollars (U. S. gold) per day, day by day,
shall be paid by the said party of the second part or agent,
to the said party of the first part or agent.”

Two important questions arise, (1) When did the
lay days commence: and (2) when did they end? And
this involves a consideration of the principle upon which
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they are to be computed, there being no fixed number
mentioned in the charterparty.

The evidence shows that the eargo in question was a
dry lumber cargo, which had been manufactured at
Calhoun's mill, about a hundred miles from St. John, on
the Intercolonial Railway, and that it had to come down by
rail to the Government wharf, where it would be loaded from
the cars to the ship. On the vessel's arrival the master
was notified by Cushing that she was to proceed to her
loading berth at the Government wharf where the ecargo
would be furnished to her. The distance from the Ballast
wharf, where the vessel was lying, to her designated berth
at the Government wharf is about 100 yards, and in order
to shift from the one to the other the vessel had to be
towed through the draw in the railway trestle. Notwith-
standing the vessel had been required to go to the Govern-
ment wharf, she actually did not proceed there until
the evening of the 28th or the evening of the 20th of
August — it is uncertain whicl.  On one of these evenings
the vessel was shifted to the berth assigned her at the
Government wharf, and continued there from that
time until she finished ding.  Although the weather
during this whole period was exceptionally fine, no cargo
was furni-hed until the 13th of September. On the 28th
day of August the master of the ship sent the following
written notice to the plaintiff:—" You will please take
notice that the bark Bessie Markham is now in her loading
berth at Government wharf and ready to receive eargo on
the 20th inst. when lay days will count. Also please deliver
cargo alongside in accordance with terms of charterparty,
and I will sign bills of lading agreeably to your surveyor’s
account.” In reference to this notice Captain Stewart says
that he wrote it in Seammell’s office on the 28th of August ;
that he expected to be busy shifting the ship, that is from
the one wharf to the other, and he left the notice at
Seammell’s to be posted so that the plaintiff might receive it
on the morning of the 20th.  There is no evidence as to when
the notice was actually mailed, but Cushing gives the follow-
ing account of its receipt. He cannot give the date, but he
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says that he received it at the Post Office in the morning
with his other letters at 7 or 8 o'clock. That on the morn-
ing in question, on his way to the Post Office, he drove on
the Government wharf past the Ballast wharf, and that he
then saw the Bessie Mavkham lying at the Ballast wharf;
that he drove directly from there to the Post Ofiice, received
his mail — this notice with other letters — and then drove
to his own office, and then and there after reading the
notice wrote this memorandum on the back of it: “ Notice
no good: vessel not at loading berth as stated.” If Mr.
Cushing is correct, and it is difficult to see how he can be
otherwise, unless intentionally so, of which there is of
course no suggestion, the Bessie Markham must have been
still lying at the Ballast wharf when he received the notice,
as undoubtedly she was when the notice was written and left
by Captain Stewart at Scammell’s office.  The discrepancy
in the evidence of the witnesses as to the date of the
removal of the Bessie Markham from the one wharf to the
other is difficult to explain satisfactorily. Mr. Cushing's
evidence 18 strongly corroborated by Captain Clarke, master
of the tug Neptune which towed the vessel from the Ballast
wharf to the Government wharf: and from a charge for
the work made by himself in his book he swears it was on
the 20th. Vineent, who is the wharfinger of the Govern-
ment wharf, and whose duty it is to keep an account of
all vessels lying there when liable to pay side wharfage, as
they are when not actually engaged in loading, speaks
from entries in his books and finds that the first day the
Bessie Murkham is charged is the 30th, from which he
says she was not there on the 29th, as she must have been
if Captain Stewart is correct.  On the other hand Captain
Stewart swears the vessel was moved on the evening of
the 28th, and there are entries in his log book to sustain
him. Doherty, a pilot who was in her when she was
moved, swears it was on the same time that the Norwegian
vessel Akershus was towed away from the Government
wharf to complete her cargo at Sand Point, and about two
hours afterwards—the Bessie Markham going to the berth
vacated by the Akershus. And Captain McKinney, master
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of the tug which towed the Akershus at this time, from an
entry in his book for the service swears it was on the 28th.
This elaim for demurrage, it must be borne in mind, is
based on an alleged default in the shipper not furnishing
the cargo according to contract. The onus of proving that
fact is upon the shipowner: and I think in order to entitle
him to recover he ought to make it appear with reasonable
certainty. In my view, however, it is unnecessary to deter-
mine whether the vessel was at her loading berth ready to
receive eargo when Mr. Cushing received the notice or not,
it being admitted that she was not there at the date of
this notice, and when it was actually written and sent.
Mr. Stockton contended before me that under a charter-
party such as this, where the vessel was merely bourd to
proceed to a certain port to load, it was sufficient, in order
to initiate the liability of the charterer, whatever it might
be, to take his part as to loading, that the vessel should be
placed at a usual place for loading in the port, ready to
load, and notice given to the charterer. And my attention
was called to the distinetion between-the mutual obligations
of the shipowner and charterer under a charter such as
this, and one where by the express terms of the charter
the vessel was to proceed to a specified wharf or dock to
load.  Nelson v. Dall (1), and many other cases were
referred to as illustrating this distinetion. I do not doubt
that if on the arrival of this vessel at St. John the
charterer had refused to name the particular wharf or berth
where he required the vessel to go for the cargo, the ship-
owner might have placed his vessel at the disposition of
the charterer in the way I have mentioned so as to render
him liable, in the case of his continued refusal, for a breach
of contract in some form or another.  That, however, is not
the case here; for on the ship’s arrival the master received
due notice of the berth to which she was to proceed for
loading, and for any delay there may have been in getting
her there the charterer does not seem to have been in
default in anyway —at all events the claim for demurrage
is in no way based on that. On the contrary no demurrage

(1) 12 Ch. D, 568,
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is claimed except for detention after the vessel had been  1900.
taken to her designated berth, and the notice relied on as _(ﬁ‘!?n:um."
initiating the liability of the shipper to load has sole refer- McLkon.
ence to her being at her berth and ready to load there, Barker,J.
The sufficiency of the notice must be determined upon the
fucts of the particular case. It was contended on the part
of the charterer that immediately upon his notifying the
master of the berth or wharf to which he required the
vessel to proceed for her cargo, it became as absolute a
contract on the part of the shipowner to take her there as
though such berth or wharf had been named in the charter-
party as the place to which the vessel was to go. There
are cases however where this would not in my opinion be
the case, because there may be mutual obligations upon
the shipowner and charterer to aid in getting the vessel
to her berth in the one case which might not exist in the
other. But in a case like the present, where the berth has
been notified without delay, and where there is no impedi-
ment in the way of the ship getting there for which the
charterer is in any way responsible, I think the contract
should be construed as though the particular place had
been inserted in it. In Parker v. Winlow (1), the vessel was
to proceed to Plymouth, not higher up than Torpoint or
New Passage, and discharge.  She was ordered to a certain
wharf for that purpose — to which the vessel at the then
state of the tide could not get. She was detained in con-
sequence and a claim for demurrage was made. Erle, J., says:
“'The plaintiff’ contracted that the ship should go to such
place, within the limits, as should be named, provided it
was a proper place. It now appears that in fact Brunswick
wharf, which was named, was a proper place. The plain-
tiff therefore contracted to take the ship to that place, and
the lay days did not commence till it got there.” See ulso
Murphy v. Cofiin (2): Tapscott v. Balfour (3); Tharsis
Nulphwr and Copper Co. v. Morel Brothers (4). And in
Nelson v. Dahl, already cited, James, L. J., says: “ What
is the difference in point of legal construction and effect
(1) TE. & B. M1, (8) L. R. 8 0. P. 46.
(2) 12Q. B. D. 87. (4) [1801] 2 Q. B. 647,
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between such a charterparty, completed by subsequently
naming the port and dock and a charterparty con-
taining the names of both.” Is this notice sufficient’
Two things must coneur to make it so. The vessel must
have been at her loading berth, and she must have
been ready to receive eargo. I'do not think a notice
can be given in advance that the vessel will be at her
loading berth and ready to receive cargo on some future
day. The notice which is to be given is of an existing
fact — that the vessel is at her berth and is there ready to
receive her cargo; and until that is the fact, and the notice
of it given, the lay days do not commence. They did not,
I think, commence in this case until the 13th of September,
when the eargo began to be delivered, and they must be
computed from that date. The next question is at what
date, under a proper construction of this charter, ought the
charterer to have completed delivery of the eargo for load-
ing, he being under an obligation to furnish it at “ custom-
ary despateh.” Involved in this is a question of law as to
the meaning of that expression, and a question of fact’
under the evidence as to the rate of such loading required
to satisfy such meaning. It was attempted to prove that
the words “eustomary despatch” had a well-defined and
generally understood meaning among shippers, shipowners
and others engaged in the lumber trade at St. John, and
that the rights and liabilities of the parties must be deter-
mined subject to that meaning, as they must be taken to
have contracted with that in view. And it was said that
by such recognized custom, if a cargo such as the one in
question were furnished at the rate of 20M. per running
day, or its alleged equivalent of 25M. per weather-working
day, the vessel was getting “customary despateh.” The
evidence, I think, altogether failed in establishing the con-
tention, and we are therefore left to give a construction
and meaning to the words according to their legal import.
In Kearvon v. Pearson (1), the jury were instructed that
the expression “usual despatch” meant that the vessel
should be loaded with the usual despatch of persons who

(1) 7 H, & N. 380,
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have a cargo ready at Liverpool (here it would be St. John)
for loading. At what rate then is the charterer to furnish
the cargo in order to fultil his contract 7 In other words,
what is the usual and customary rate at which, under
ordinary cireumstances, cargoes of this deseription are
delivered to the ship for loading at this port /I ean only
decide that question of fact upon the evidence which has
been given before me, and I find that rate to be 35M. per
weather-working day, any sabstantial work to count as
half a day, as determined by the present Lord Chief Justice
in Branckelow Stewmship Co.v. Lamport (1). The evidence
shows nlany instances where cargoes have been furnished
at double this rate; and according to Vineent's evidence in
this case out of the 32 working days from 13th September
to 19th October inclusive, there was actually nothing done
on fourteen of them for want of eargo; so that in fact the
whole cargo of 7I18M. was loaded in 18 days, or at the
rate of say 40M. per day: and there were days upon
which a much greater quantity was delivered. On this
basis the vessel should have been loaded on the 11th
October, which would leave her eight days on demurrage,
at $60 a day, or $480. It was argued on the part of the
charterer that any delay in furnishing the cargo was due
to the failure of the Intercolonial Railway to furnish the
necessary transport from Calhoun's mill to the Government
wharf, a distance of about a hundred miles; and that for
this delay he was not responsible, having done all in his
power to expedite the delivery. The argument was that
as this railway is the usual, if not the only, means of getting
a cargo of lumber to the Government wharf for shipment,
and as the vessel was obliged to go there for her cargo,
under the option which the charterer had of ordering her
there, any loss by reason of delay caused by the Railway
authorities in getting the cargo there must fall on the
ship. Ido not at all agree with this proposition. Delay in
getting a cargo to a wharf where it is to be shipped is one
thing —delay in loading it when it is there is quite
(1) [1897] 1 Q. B. 571,
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a different thing. In Kearon v. Pearson (1), just referred
to, the Court held that “usual despatch” was the usual
despateh of a person having a cargo at the place of loading
ready for loading. In that case the cargo of coal was
being brought from a colliery at Wigan down a canal in
flats, when the canal was frozen by a sudden frost and
traffic was interrupted so that a serious delay in the load-
ing took place. The Court held that the charterer must
bear the loss as his contract was absolute.  Wilde, B, says:
“The stipulation that the vessel shall ‘be loaded with usual
despateh’ does not relate to the facilities which the
charterers may have in their trade of getting the coal
alongside the vessel, but to the putting it on board.” So in
Asheroft v. Crow Ovchard Colliery Co. (2), the same rule
was applied where the words in the charter were, “to be
loaded with the ‘usual despateh’ of the port "—a mere ex-
pansion of the phrase “customary despateh.” See also
Adams v. Royal Mail Steam-Packet Co. (3).

A further claim for demurrage is made by the ship-
owner for detention by reason of the charterer not present-
ing proper hills of lading to the master: and damages are
also claimed against the plaintiff’ on his undertaking given
on obtaining the ex parte injunction. The first of these
two claims arises out of a dispute between the owner and
charterer as to the form of the bills of lading as I have
already pointed out.  On the 21st of October the master
gave the charterer a further notice of his claim for demur-
rage, the vessel having been prevented, as he claimed, from
clearing within the forty-eight hours which, according to
Captain Stewart, is the time usually allowed for that pur-
pose.  On that day or the day before—the evidence is not
very clear which—the charterer’s agent presented bills of
lading to the master for signature at the Custem House, but
the master refused to sign them unless the demurrage claim
was first settled. It is true that he did not have possession
of the bills to read them, but his refusal to sign was abso-
lute unless the demurrage claim was first settled. The

(1) 7H. & N, 387, (2) L. R. 9 Q. B. 540,
(3) 5C. B. N. 8. 402,
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master claimed that, under the charter, the ship had a lien
on the cargo for the demurrage at the port of loading.
The shipper, on the contrary, elaimed that no such lien
existed, but if it did, he was entitled to have bills signed as
presented.  The charterparty provided that bills of lading
were to be signed as presented without prejudice to the
charterparty : and that the vessel was to have an absolute
lien upon the eargo for all freight. dead freight and demur-
rage : charterer’s responsibility to cease when vessel was
loaded and bills of lading signed. The bills of lading which
the charterer presented to the master for signature, and
which he refused to sign, are in the usual form, and provide
for the cargo to be delivered “unto order or assigns, paying
freight on said lumber with all other conditions as per
charterparty, dated at St. John, N. B., May 3rd, 1899.”
There were some minor objections to the bills of lading,
but they were unimportant — the demurrage claim caused
all the diffieulty. In my opinion the master was wrong in
refusing to sign the bills as presented. It is not necessary,
for the purposes of this case, to determine whether the lien-
clause in the charterparty covered a detention in loading
as well as in discharging the cargo: for if it did the lien
would not, I think, be lost by signing bills of lading such
as were presented to the master for signature, they being
subject to the conditions of the charterparty which
created the lien, and which expressly provided that such
bills of lading should be without prejudice to the charter,
It is settled, I think, by authority that such bills of lading
are to be read as though the conditions of the charter-
party were incorporated in them.

In Porteus v. Watney (1), Brett, L. J., says: “I take
the decision in Gray v. Carr (2) to have been that those
words (“on paying freight for the same goods, and all other
conditions, as per charterparty ”) in a bill of lading are to
be treated as words of reference to the charterparty ; and
that they therefore introduce into the bill of lading every
condition that is in the charterparty by way of reference;
so that they bring into the bill of lading every condition

(1) 3Q. B. D. 534, (2) L. R. 6 Q. B. 522,
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of the charterparty in its terms, and make every one of

~cusmxe  those conditions part of the bill of lading as if they had

MeLEon.

Barker, J.

been originally written intoit.” Cotton, L. J., says: “The
words of the bill of lading are ‘paying freight for the same
goods and all other conditions as per charterparty.” There
is an express provision in the charterparty that the ship-
owner shall have an absolute lien on the cargo for all
freight, dead freight, and demurrage. It is impossible not
to import that into the contract entered into by the bill of
lading.”  Sec also Gray v. Carr (1): Gullischen v. Stewart
Brothers (2): Jones v. Hough (3).

In Rayner v. lfi’t,I’l'l.ll,.":‘I"}U,H‘l/f" Condor (4), the
same question arose under circumstances about identical
with those here.  The vessel there was chartered to load a
cargo of coal at Grimshy and to proceed to Cronstadt and
deliver it there. The charterparty contained a provision
that the captain should sign charterer’s bills of lading as
presented without qualification, exeept by adding weight
unknown, within 24 hours after being loaded : or pay £10
for every day’s delay as and for liquidated damages until
the ship should be totally lost, or the ecargo delivered.
The eaptain refused to sign the hills which were presented.
A dispute, precisely as in this case, had arisen as to the
date of the vessel’s readiness to load, and as to the amount
of the demurrage payable by the plaintiff.  And the eaptain
insisted in inserting in the bills of lading the following

words: “Together with demurrage, protests and consular
expenses as per margin, £204, to be paid at the port of dis-
charge before breaking bulk " and he signed bills of lading
under protest in this modified form and sent them to the
charterer—substantially the conrse which Captain Stewart
intended or elaimed the right to adopt.  When the vessel
arrived at Cronstadt the master refused to deliver the cargo
until the €204 were paid.  This action was bronght not
only, to recover the amount back, but also the £10 per day
for the delay by the eaptain in not signing bills of lading
as presented. It was held that the charterer was entitled

(1) L. R. 6 Q. B, 522, (3) 5 Ex. D. 115,

(2) 13 Q. B. D, 317, (4) [1895] 2 Q. B. 289,
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to recover back so much of the demurrage claim as had 1900

been improperly paid, and that the captain was liable for
refusal to sign bills of lading as presented for such damage
as had been sustained ; and that the master was wrong in
insisting upon adding the words he did.

I have therefore no doubt that Captain Stewart was
wrong in refusing to sign bills of lading until the demur-
rage claim was settled ; and I think he was also wrong in
refusing to sign the bills of lading presented to him, and in
endeavoring to force upon the charterer bills ecntaining
stipulations to which he was in no way bound to submit.
Any delay therefore oceasioned by the dispute over the
bills of lading arose out of the shipowner’s wrongful or
unwarranted action, and is in no way the fault of the
charterer. As to the question of damages, for which it is
claimed the charterer is liable under his undertaking on
obtaining this injunction in this case, I do not think there
is anything in it. If T thought there were any damages
sustained by the defendant by reason of the injunction
order, which in my judgment the plaintiff ought to pay, I
do not see upon what basis I eould ascertain them, because
no evidence whatever has been given to show what they
are. This elaim has nothing to do with demurrage — it
arises altogether outside of the charter; and in order to
recover any damage there must be evidence to show what
it is; that is if the Court was wrong in granting the
injunction, because it is only in that case the plaintiff’ can
be liable for any damage at all.  When this matter first
came before me I had great doubt as to whether this
Court had the right to interfere by injunction. In Peel
v. Larsen (1), a case similar in principle though not
altogether identical in its circumstances, an injunction was
granted restraining the defendants from sailing with the
cargo, precisely the same as the order granted by my
brother McLeod. No question was raised as to the right
to proceed in that form. There may be cases such as Jones
v. Hough (2), where the act of the master in sailing with
the cargo without signing any bills of lading at all would

(1) L. R. 12 Eq. 378, (2) 5 Ex. D. 115.
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not amount to a conversion of the property, but in a case
where the charterer is by law entitled not only to have
bills of lading, but bills of a particular description, he is
not bound to permit the master in violation of his own
contract, under which he has got possession of the eargo,
and upon which he claims a lien for a large sum of money,
to proceed to his port of destination with the cargo with-
out first giving the owner of the cargo such evidence of

ownership and control as is supplied by proper bills of

lading : and that if the master persists in his determination
to sail, either without signing bills at all, or after signing
bills which are not in accordance with the contract of
the charter, the master of the ship should be restrained
from carrying the eargo to sea. 1 think Mr. Justice
MeLeod was right in granting the injunction order.

As to the question of costs I think each party should
have the costs so far as he has succeeded. 1 shall direct,
the Clerk to allow to the plaintiff the costs of the bill, and
obtaining and serving the injunction order; and to the
defendant the remaining costs. And from the fund in
Court the Clerk will pay to the defendant or his solicitor,
the sum of $480 and his taxed costs; and pay the balance
to the plaintiff or his solicitor.
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SCOTT v. SPROUL

Interrogatories — Answer — Ambiguwity — Knowledge, informa-
tion and belief — Docwment in public office.

An answer to an interrogatory must be in plain and positive
language, and clear in meaning, so that it may be safely put
in evidence,

It is not sufficient for the plaintiff, in answer to an interrogatory,
to deny having any knowledge, without stating his infor-
mation and belief,

Where a plaintiff was properly interrogated as to the existence
of a document in a public office it was held that he was not
bound to seek knowledge as to the fact, but that if he had
such knowledge, or information or belief upon the subject,
he should answer fully as to his knowledge, information and
belief,

The bill in this suit is filed for the foreclosure of a
mortgage dated April 14, 1883, executed by Nelson Jonah
and wife in favor of Mary E. Blakney to secure the sum
of $500. Mary E. Blakney married Newton Jonah, and
they assigned the mortgage to one William Scott for the
expressed consideration of $500, by assignment dated Sep-
tember 1, 1888, and he assigned the mortgage to the plain-
tiff by assignment dated November 2, 1889, and for an
expressed consideration of $500. Mary E. Blakney is a
danghter of the said William Scott and a sister of the
plaintiff.  The defendant by his answer claims that the suin
for which the mortgage was given was Mary E. Blakney's
separate property, and was advanced to be employed as
capital by one George H. Jonah, a son of the mortgagor
and brother of the Newton Jonah who subsequently married
Mary E. Blakney, to enable him to carry on a general
store; that the money was used for that purpose, and that
before the assignment of the mortgage the mortgage debt
was paid in full to the mortgagee by goods from the store
and by cash. The defendant also alleges that on August
14, 1886, the mortgagee gave a discharge in writing
properly executed, acknowledged and registered to one
Henry N. Jonah, and that by Henry N. Jonah is meant

VOL. IL N, B. E. R~ 6
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the mortgagor. At this time the mortgagee was married
to Newton Jonah, but by what is alleged in the answer to
be error or inadvertence, the discharge was not executed by
him.  The further defence is set up that the defendant
purchased the property in November, 1890, for $1600;
that he believed it was unincumbered, and that the assign-
ment to William Scott and by him to the plaintiff was
without any consideration, and at least without valuable
consideration, and that both William Scott and the plain-
tiff' had knowledge before the assignments to them that
the mortgagee had been paid.  Interrogatories were
delivered by the defendant for the examination of the
plaintiff. By the third interrogatory the plaintiff was
required to set forth with full particulars and detail what
consideration or value was paid or given by him for the
assignment to hin. of the mortgage, and whether or not
the same was paid or given by him in cash or in goods, or
in some other and what manner, and when and where and
to whom, and whether by the plaintiff’ personally or by or
through the means or ageney of some other and what per-
son or persons. o this interrogatory the plaintiff answered
that the consideration was an advance by his father, the
said William Scott, to him on account of his (the plaintifi’s)
share in his father's estate to the extent of the amount he
might receive from the mortgage.

The defendant’s fifth interrogatory was as follows :—

“Is it not true that all the consideration and value
aiven and advanced by said Mary E. Blakney on the
exceution to her of said mortgage, were at the time the
same were so given and advanced by her, the sole and
separateproperty of said Mary E. Blakney individually or
how otherwise ¢ State how and in what manner and from
whom respectively said Mary E. Blakney acquired or got
such consideration given or advanced by her for the
execution to her of said mortgage. Set forth your utmost
information, knowledge and belief respecting all matters
inquired after by this interrogatory.” Plaintiff’ answered
that he had no positive knowledge of the matters inquired
after in the fifth interrogatory, but that his information
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and belief were that the money advanced by said Mary E.
Blakney for the execution to her of the mortgage was her
sole and separate property, and that he did not know from
whom she acquired said money. A

By the defendant’s seventh interrogatory the plaintift
was asked if it were not true that the consideration or
some or what part thereof, advanced by said Mary E.
Blakney upon the security of the mortgage, was put into
the said business and store of said George H. Jonah as part
of the ecapital thereof. Of the matter inquired of by
this interrogatory the plaintift replied that he had no
positive knowledge.

Defendant’s eighth interrogatory was as follows :—

“Is it not true that on the 14th day of August, A. D.
1888, or at some other and what date the said mortgagee
signed, sealed and delivered a document or paper writing
in the following or some other and what words and figures,
that is to say, ‘Albert County. The debt secured by the
nortgage dated the fourteenth day of April, A. D. 1883,
No. 11182, folio 373, libro 2, Records of Deeds, has been
paid to me by Henry N. Jonah, and in consideration
thereof 1 do hereby discharge the said mortgage and release
the mortgaged premises to said Henry N. Jonah and his
heivs.  Dated August 14th, 1886. In Witness Whereof 1
set my hand and affix my seal. (Sgd) Mary E. Jonah.
[LS]" Did not said mortgagee at some and what time and
in the presence of some and what person or persons sign a
document or paper writing in the words and figures or to
the purport and effect above set out, or how otherwise
respectively 7 Did not said mortgagee at some and what
time and in the presence of some and what person or per-
sons, seal, or acknowledge that she sealed, a document or
paper writing in the words and figures or to the purport
and effect above set out, or how otherwise respectively ?
Is it not true that said mortgagee on said 14th day of
August, A. D. 1886, or at some other and what date did
sign, seal and deliver in the presence of Wilfred B. Jonah,
a brother of said Newton Jonah, or in the presence of some
other and what person or persons, n document or paper
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writing of or to the purport or effect aforesaid, or to some
other and what purport or effect, professing to release and
discharge said mortgage, or in some other and what way
relating to the release and discharge of said mortgage, or
how otherwise respectively ? Is it not a fact that said
mortgagee did actually on said 14th day of August, 1886,
or at some other and what date sign a document or paper
writing of or to the purport or effect that the debt due on
or secured by said mortgage had been paid to her, and that
she released and discharged said mortgage, or to some and
what other purport and effect or how otherwise respectively

Is it not true that said mortgagee did on said 14th day of
August, A. D. 1886, or at some other and what time, per-
sonally appear at Elgin, or at some other and what place
in the County of Albert, before William J. McKenzie, or
some other and what Justice of the Peace in and for said
County of Albert, and acknowledge that she signed o
document, or paper writing of or to the purport or effect
aforesaid, or of or to some other.and what purport or effect
professing to release and discharge said mortgage, or in
some other aud what way relating to the release and dis-
charge of said mortgage or how otherwise respectively
Is it not true that a certificate or acknowledgment of the
payment to said mortgagee of the debt secured by said
mortgage and of the release and discharge by her of said
mortgage signed, sealed and delivered by said mortgagee,
or purporting to be so signed, sealed and delivered by said
mortgagee, or by some other and what person or persons
in the presence of said Wilfred B. Jonah, or some other and
what person or persons, and in the words and figures above
mentioned, or in some other and what words and figures
and purporting to have been so signed, sealed and delivered,
and also purporting to have been acknowledged as afore-
said, or in some other and what way before such Justice of
the Peace, or some other and what Justice of the Peace
was registered in the office of the Registrar of Deeds in and
for said County of Albert, on or about October 12th, A. D.
1866, by No. 12732, in libro X, folio 206, or in some and
what other registry on some and what other date, by some
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other and what number, and in some other and what book
and page.  Set forth your utmost information, knowledge
and belief respecting all matters inquired after by this
interrogatory.”

Defendant’s answer to this interrogatory was as fol-
lows :—

“ My utmost knowledge. information and belief is that
the said mortgagee did not sign, seal and deliver a document
¢ paper writing on the said 14th day of August, A. D.
1886, or at any other time as set forth in defendant’s eighth
interrogatory, but as towhether any paper writing or docu-
ient was on said day signed by said mortgagee, the contents
thereof will appear by the records of the registry office of
Albert County, to which I erave leave to refer for the fact
snd certainty of the contents thereof; and I further say
that no such paper is or ever has been in my possession,
and I have no knowledge of the existence of such, or that
any such paper was ever signed by the said mortgagee at
iy time in presence of any person, or acknowledged before
the said William J. MeKenzie % a Justice of the Peace for
Albert County or otherwise, or before any other officer or
person, nor have 1 any knowledge of the registration of
any such paper. writing or document on the day, in the
County record book, on the page or by the number as set
forth in said interrogatory.”

By defendant’s ninth interrogatory the plaintiff was
asked his full knowledge, information and belief as to
when and  from  whom, before the commencement of
the suit, he learned or had any and what information
or belief that the doeument or paper writing mentioned
in the preceding interrogatory, or any such or other
locument or paper writing purporting to be a statement
by the mortgagee of the payment to her of the debt
secured by said mortgage, and of the discharge by her of
said mortgage had been executed by said mortgagee,
Defendant answered that before the commencement of the
sait he did not learn or hear from any person whomsoever,
nor did he have any information or belief that said docu-
ment or paper writing had ever been executed by the
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mortgagee, and that the first information he had in regard
thereto was in the defendant’s answer, Defendant filed
exceptions,

Argument was heard February 20, 1900,

A. S. White, Q.C., and Leonard Allison, Q.C., in sup-
port of exceptions :—

The answer to the third interrogatory is insufficient,
because of its misleading and evasive nature, It does not
disclose that the plaintiff’s father had any estate, or what
the plaintiff’s share in it would be. It is material that all
the particulars connected with the assignment should
appear, that it may be determined whether it was made in
good faith, in view of our defence being that the mortgage
debt was discharged previous to its assignment to the
father by the mortgagee. The answer to the fifth inter-
rogatory does not state the plaintiftf’s information and
belief, but merely denies having knowledge as to whon
Mary E. Blakney acquireel her separate property fron
We are entitled to the plaintift’s information and belief:
Laughlan v. Prescott (1).

The seventh interrogatory is wholly ignored by the
plaintiff’ in respeet of that part of it which inquires if the
consideration for the mortgage was not put into the busi-
ness of George H. Jonah. The answer is evasive and
tricky, in that it is limited to a denial of the agreement
as alleged in the interrogatory. A verbal or unsubstantia!
inaccuracy may have oceurred in transeribing the agree-
ment, and it may be that the defendant is coneealing his
knowledge in reliance upon that or some species of mental
artifice or reservation.  We are entitled to an answer upon
the substance of the agreement.  The same attitude of
mind is observed by the plaintiff in his answer to the
eighth interrogatory. If the document therein referred to
has been misquoted, or if even the seal has been omitted,
the plaintiff might be blameless in his own mind in deny-
ing that there was such a document. Interrogatories and

(1) 1 N. B. Eq. 312,
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answers are not an exercise in verbal subtleties. If they
were such they would give rise to intolerable conditions,
for the interrogatories would have to be loaded down with
refinements to anticipate every conceivable sophism in the
mind of an opponent. The answer also fails to give the
defendant the benefit of plaintiff’s information and belief.
The answer to the ninth interrogatory is open to the like
criticisms.

G. H. V. Belyea, contra :—

The answer to the third interrogatory is substantially
sufficient, and its meaning is intelligible to a reasonable
mind. The consideration for the assignment is disclosed
by the relationship of the parties. When substantial infor-
mation is given by the answer the Court will not require
minute and vexatious discovery: Wiley v. Waite (1):
Reade v. Woodroofie (2). 1 eannot understand the state of
mind that can eriticise the answer to the fifth interroga-
tory. The plaintiff’s knowledge, information and belief
are given, If the seventh interrogatory is not answered
with respect to the purpose for which the money was bor-
rowed, and the disposition that was made of it, I submit
that as the information is not material the exception
should not be allowed : Bally v. Kenvick (3). The answer
to the eighth interrogatory is wholly misconeeived by the
defendant if he seriously regards the plaintiff' as shelteving
himself behind a trick of words. The Court will not say
that a solicitor has framed an answer in deceit if it does
not irresistibly support that inference. The defendant is
not entitled to information from the plaintiff as to whether
or not the document referred to in the interrogatory is
registered. The fact is a matter of public record, and
defendant can inform himself upon it. In such a case the
Court will not compel an answer to be put in: Hendricks
v. Hallett (4); Glengull v. Fraser (5). The ninth interro-
gatory is substantially answered.

(1) 1 N, B. Eq. 150 (4) 1 Han. 185,

(2) 24 Beav. 421, (6) 2 Hare, 104,
(8) 18 Price, 201,
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White, Q.C., in reply.
1900. March 20. BARKER, J.:—

The first exception has reference to the answer to the
third interrogatory, and it is objected that the plaintiff
has not by his answer thereto set forth to his utmost
knowledge, information and belief what consideration or
value was paid or given by the plaintiff for the assignment
to him of the bond and mortgage, and when and where
and to whom respectively such consideration or value was
so paid and given, and whether or not such consideration
or value was so paid or given by the plaintiff’ personally
or by or through the means or agency of some other per-
son, and if so who? The answer is as follows: “1 say
that the consideration between the said William Seott and
myself for the assignment to me of said bond and mortgage
was an advance by my father the said William Seott to me
on account of my share in his estate, to the extent of the
amount I might receive from the said hond and mortgage,
I being the son of the said William Seott.”  This sentence
is not very neatly worded, nor is its meaning altogether
clear.  Notwithstanding this I was at first disposed to
think it was substantially an answer to the interrogatory.
In Reade v. “'um/;'mgllr' (1), the Master of the Rolls Says:
“When I see that the substantial information is given,
though not strictly and technically, I have always dis-
couraged exceptions: but where information is refused, it
is the duty of the Court to enforee it.” It must, however,
be remembered that this interrogatory relates to a fact
peculiarly within the plaintift’s knowledge, and in reference
to which he cannot refuse to answer both fully and pre-
cisely. The defendant is entitled to such admissions as the
plaintiff may be in a position to make in terms suftlciently
plain and positive to obvinte the necessity for proof ; and if
they are not so, but are couched in language capable of more
than one meaning, or in language whose meaning is not
altogether clear, it would be unsafe to put it in evidence

(1) 24 Beav, 421,
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as an admission, and therefore it is open to exeeption as
not being a sufficient answer. In this answer it is said
that the consideration for the assignment of the mortgage
from the father to the son was an advance by the father
to the son on account of his ultimate share in his father's
estate.  What I presume was really meant was this—that
there was no valuable consideration for the assignment at
all, but that the father gave the mortgage to the son and
whatever he was able to collect on it was to be considered
as an advanee on account of his share in his father’s estate.
It is so simple a matter to tell the exact facts that one
wonders in a case like this that it has not been done. 1
think this exception must be allowed.

Second  Exeeption. — By the fifth interrogatory the
plaintiff’ is required to state how, in what manner and
from whom Mary E. Blakney acquired or got the money
advaneed by her on the bond and mortgage. In his answer
the plaintiff admits that this money was Mary E. Blakney's
separate property, hut says that he does not know from
whom she acquired it 1t is not very apparent what
relevaney to the matters in dispute this inquiry has, but
as the plaintift has undertaken to answer it he must do so
flly, and as he has only answered as to his knowledge
and not as ¢ his information and belief his answer is
defeetive, and this exception must also be allowed.

Third Exception. — I think this exception must be
allowed.  The plaintiff is specially interrogated as to
whether the 8500 originally loaned to Jonah was not bor-
rowed to be put into the business to be employed as part
of the eapital for carrying it on. The plaintiff’ has not
answered this at all.

The fourth, fifth and sixth exceptions refer to the
answer to the eighth interrogatory, and they must, I think,
all be allowed. I do not wish to be understood as saying
that this plaintiff is under any obligation to make a search
at the registry office to get information as to this alleged
discharge, which is said to be there recorded — but if he
has actually done so and in that way acquired a knowledge
of the fact, he is as much bound to answer as to that
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knowledge as he would be in reference to anything else.
Or if he has acquired information as to it from other
sources upon which he has formed a belief, he is bound to
answer fully as to such information and belief. This is a
material part of the defence, and the answer of the plain-
titf'in reference to it is by no means satisfactory. He says
in the first place that his utmost knowledge, information
and belief are that the said mortgagee did not sign, seal and
deliver a doecument or paper writing on the 14th day of
August, 1886, or at any other time as set forth in defend-
ant’s eighth interrogatory. This, to some consciences,
would be accurate if some slight verbal error had been
made in setting out the instrument ; but he goes on in the
same sentence as follows: “but as to whether any paper
writing or document was on said day signed by said mort-
gagee, and the contents thereof will appear by the records
of the registry office of Albert County, to which I erave
leave for the fact and certainty of the contents thereof to
refer.” If it were necessary ta draw any inference fron
this I should say the plaintiff’ had at all events full infor-
mation that there was in fact on record, as the defendant
alleges, a paper such as that set out or substantially so,
though perhaps only signed by the mortgagee wishout
being sealed.  The plaintiff’ in his answer goes on to say
that he has no knowledge of the existence of any such
paper or of its having been signed, or acknowledged or
registered. It is strange that he should erave leave to vefer
to a document on record, if he was not well assured by in-
formation which he believed that the paper was there and
what were its contents.  He does not pretend to deny this
information, and I think the defendant is entitled to have
the full benefit of the plaintif’s information and belief as
to the fact, if he has no actual knowledge. It is true that
the plaintiff' says that he had no knowledge, information
or beliel as to any such document before this action was
commenced, but it is also true that he says the first he
heard of it was from the defendant’s answer. When he
answered these interrogatories he had at all events such
information on the subject as the defendant’s answer
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would give him, and it is not unreasonable to suppose that 1900,
with that information the plaintiff would take some  scorr
steps to ascertain whether the statement was true or not. srrovi.
At all events the defendant is entitled to have the plaintiff’s  Barker,J.
oath either that he has no information or belief on the
subject, or if he has, what it is.

Seventh Exception. — By the interrogatory to which
this exception relates the plaintiff is asked first as to his
knowledge, information and beliel as to a certain specified
paper set forth at length in the question, and where he got
such information : and second, as to his knowledge, infor-
mation and belief as to any such document or writing pur-
porting or professing on its face to be a statement by the
mortgagee of the payment to her of the debt secured by
said mortgage, and of the release and discharge by her of
this mortgage, or in some other and what way relating to
such payment and release. As to this latter part of this
interrogatory the plaintiff’ has not answered at all.

The exceptions must all be allowed with costs. The
plaintiff’ will have 30 days from the date of settling the
minutes of the order to put in an amended answer,

In re STACKHOUSE, A DRUNKARD. 1900.

April 27,

Drunkard — Allowance to family — Payments out of principal
— Act 53 Viel. c. 4, 8. 276,

Where the estate of a drunkard did not yield sufficient income
to maintain him and to partly maintain his family, the
Court, under Act 53 Viet. ¢, 4, s 276, ordered a yearly
sum to be paid out of principal by the drunkard’s Committee
to the family for their support.

The facts are fully stated in the judgment of the
Court.

Argnment was heard April 24, 1900.
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W. Watson Allen, Q.C., for the wife and children of
the drunkard . —

The income from the estate is wholly insufficient to
support the drunkard and his family, and the principal
must be drawn upon. The estate may therefore with pro-
priety, and with no diminution of advantage to the
drunkard, be divided into three equal portions, one to be
set apart for the drunkard, and the other two to be vested
in the wife and children respeetively.  Section 276 of Act
53 Viet. e. 4 confides the disposition of the estate to the
diseretion of the Court.

J. B. M. Baurter, for the Committee:—

The allowance for the support of the drunkard should
be calenlated upon the basis of his present necessities, and
with a regard to the probable duration of his life. The
Committee is not unopposed to the request of the
petitioner if the Court considérs that it has power under
the Act to make an order for the immediate division of the
estate.  There must be considerable doubt of the existence

of such a power. The drunkard may reform, and may
recover a eapacity to manage his affairs, In that event the

Committee should be in a position to restore the estate to
him. It is not certain that he cannot make a valid will.
The Court might very well hesitate to deprive him of that
vight by an immediate disposition of two-thirds of his
property.

1900.  April 27.  Bargker, J. :—

In July, 1897, a declaratory order was made against
Robert T. Stackhouse as an habitual drunkard under the
provision of Act 53 Viet. e. 4, and a few days later E. G.
Hickson was appointed Committee of his estate under
section 264, The order was made on the application of the
wife, and it still remains in force, no motion ever having
been made to have it annulled or superseded.  Stackhouse
was entitled to a share of his father’s estate which was to be
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distributed on his mother’s death, which took place a few
months ago.  The amount is $3,814.02, and it has been paid
to Hickson as Committee of Stackhouse’s estate, and is now
on deposit at 3 per cent. interest in the Bank of New Bruns-
wick in Hickson’s name as such Committee. In 1892 Mrs,
Stackhouse and the children then living with her finding it
impossible to remain with Stackhouse on account of his
habits, removed to Boston, and since that time she, with such
assistance as some of her children were able to give to her,
has supported herself by taking boarders and in other ways:
Stackhouse having during that period substantially contri-
buted nothing to her support. The wife now applies, under
seetion 276 of the above Act, for an allowance for the support
and maintenance of herself and family from the fund, and
in order to save the expense of a separate application, the
Committee, by consent, applies for an order as to the dis-
posal of the fund and an allowance for the support of the
habitual drunkard himself. It appears that there are now
six children living, three sons, and three daughters of the
respective ages of 21,16 and 14. The eldest son is married,
but the remainder of the family have been living together
in Boston, the two sons boarding with their mother, the
eldest daughter assisting her mother in carrying on the
house, and the two younger daughters being at school.
Stackhouse is 55 years of age, somewhat impaired in health,
without any trade or oceupation, and altogether without
means of support, except from the fund now in his Com-
mittee’s hands.  The evidence does not warrant much hope
of his reformation; and with his present habits, any
money in his possession is simply squandered in the most
reckless way.

I have had the parties examined orally before me so
that I might be fully informed as to the facts, and be the
better enabled to make an order which might, in my
Jjudgment at least, be proper in view of the necessities of
the parties and the provision of the Act under which these
proceedings are taken. The Committee — Mr. Hickson —
asked for a yearly allowance not exceeding $200; and Mr.
Allen’s proposition on behalf of Mrs. Stackhouse was that
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the fund be now divided in three parts —one to go to
Stackhouse, one to his wife, and the other among the
children. As this is, I believe, the first time any such
question has arisen under this Act, I was desirous of giving
the matter some consideration so that my conclusions might
afford some guide for future applications of a similar
character.  These provisions in reference to “habitual
drunkards,” by which this Court is vested with power to
act, have, I think, as their primary object the preservation
of the drunkard’s property. It is not enough to give the
Court power to interfere that the man should be an
habitual drunkard — but he must be possessed of or
entitled to property which by reason of his habits he is
unable to manage, and which he squanders: or else he
must by reason of his habits be transacting his business
prejudicially to the interests of his family. So far as the
control and management of his property are concerned he is
treated, so long as the declaratory order and proceedings
founded thereon are in foree,in almost identically the same
way as a lunatic found so by inquisition whose property is
in the hands of a Committee. See section 276, In Kz parte
Whithread (1), Lord Eldon says: “The Court in making
the allowance has nothing to consider but the situation of
the lunatic himself, always looking to the probability of
his recovery and never regarding the interest of the next
of kin. With this view only, in cases where the estate is
considerable, and the persons who will probably be entitled
to it hereafter are otherwise unprovided for, the Court
looking at what it is likely the lunatic himself would do if
he were in a capacity to act, will make some provisicn out
of the estate for those persons.” In In re Blair (2), Lord
Cottenham said “that he entertained great doubts with
respect to the power of the Great Seal to grant, and with
respeet to the propriety of granting allowances to relations
of lunaties for whom the lunatic was not legally bound to
provide.”  Lord Jessel in In ve Evans (3) says: “I concur
with Lord Cottenham in thinking that the practice of giving
away a lunatic’s property ought to be narrowed rather
(1) 2 Mer, 99, (2) 1T M. & C. 300, (3) 21 Ch. D, 207,
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than extended. Tt is not the province of the Court to give
ceneral charity at the expense of a lunatic’s estate.” I am
very clearly of opinion that Mr. Allen's suggestion of a
division of the fund ought not to be entertained. No such
thing, I am satisfied, was ever intended by the Aet, and it
is altogether opposed to the principle hy which lunaties’
estates are regulated.  If it be true that in dealing with a
lunatic’s estate you should, as Lord Eldon says, always
look to the probability of his recovery, there are stronger
reasons for doing so in the case of an habitual drunkard.
The object of the Aet was not to take the drunkard’s
property auway from him, except in order to prevent it
from being squandered and dissipated by himself. This
Court must take care that he and his family, for whom he
is under obligation to provide, get such support and main-
tenance from it as is necessary, but anything not so
required must go back to the drunkard himself in case he
obtains a dissolution of the order. Section 276 expressly
authorizes an appropriation to be made from the moneys
in the Committee’s hands for the support and maintenance
of the drunkard and his family: and the only questions
are whether it is necessary to make any such appropriation,
and if so, how much 7 The fund is not very large, but if
it were much larger [ should think the allowance for the
drunkard’s support should not be so generous that he
would feel there was no longer any necessity for self-
exertion, and no incentive to reform the habits which had
led him and his family into such uncomfortable straits.
Considering all the circumstances, I shall order that the
Committee be authorized, until further order, to appropriate
from the funds in his hands, for the support and main-
tenance of the drunkard yearly, a sum not exceeding
5200 and that he pay to the wife for the support of her-
self and three daughters, for the next two years, the sum
of $200 a year, payable in advance, and thereafter the sum
of $100 a year, payable in advance, until further order.
The costs of the appointment of Committee and this appli-
cation will be taxed, and be paid by the Committee out of
the fund.
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In re HARRIET LIGHT, o LuNaTic,

Lunatic — Death of Convmittee — Interim Committee of person
and estate of lunatic — Ewx parte appointment,

On the death of the Committee of the person and estate of :
lunatic the Court appointed on an e parte application st
interim Committee,

This was an application for the appointment of a new
Committee of the person and estate of Harriet Light, «
lunatie, so found, in the room of the deceased Committe:
and for the appointment of an interim Committee of her
person and estate.

The deceased Committee of the person of the lunatic
were James R, Ruel and his wife Sophia M. Ruel, and the
deccased Committee of the estate of the lunatic was the
said James R. Ruel.  Both Committees were appointed in
1882, Sophia M. Ruel died May 20, 1894, and thereafter
until the time of his death, March 8,1900, James R. Ruel acted
as sole Committee of the person of the lunatic. The estate
of the lunatic yields a gross income of $1,895, and consists
of real estate under lease, situate in the City of Saint John
and of bonds of the par value of $9,500. The petitioner is
a son of the deceased Committee, and resides at the City
of Saint John. Another nephew and a niece, both of age, of
the lunatic reside at the City of Saint John. The lunatic
is kept at a private ward in the Provincial Lunatic Asylum
at a cost to her estate of $195 per quarter, payable
quarterly, and has been accustomed to receive from her
late Committees liberal and suitable allowances out of her
estate of clothing and comforts. A scheme of allowance
for the maintenance of the lunatic was not settled in the
order and commission appointing the late Committees, and
the Committee of the estate of the lunatic had never passed
his accounts in Court, but had filed annually an aceount of
his receipts and disbursements. The petitioner prayed that
an inquiry might be had as to the nature and amount of
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the property and yearly income of the lunatic, and what
portion of the income should be applied for the mainten-
ance of the lunatic, and that he might be appointed Com-
mittee of the person and estate of the lunatie, and that
pending such inquiry and appointment he might be ap-
pointed interim Committee of the person and estate of the
lunatic.

The application was heard May 9, 1900.
A. G. Blair, Jr., in support of the application :—

It is a matter of some urgency that an interim Com-
mittee be appointed. The reference will very likely
occupy considerable time, and in the meantime the
petitioner or some suitable person should be appointed to
manage the estate, collect the rents and income of the
estate, and defray the maintenance of the lunatic. In In
re Pountain (1) the Court appointed on an ez parte appli-
cation an interim receiver of the estate of a supposed
lunatie, pending an application for an inquisition.

BARKER, J.:— I order that the petitioner be appointed
interim Committee of the person and estate of the lunatic
in the place of the deceased Committee, and that he collect
the rents and income of the estate of the lunatic and make
all reasonable and necessary disbursements for the main-
tenance of the lunatic, and that a reference be had to
report who is the most fit and proper person or persons to
be appointed Committee of the person and estate of the
lunatie, and to report who are the heirs at law and next of
kin of the lunatic, and the yearly income, and the nature,
value and quantity of the estate of the lunatic, and what
portion of the yearly income should be applied for the
maintenance of the lunatic.

(1) 37 Ch. D. 609,
VOL, 1L N, B E. R.—T7
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1900. BLACK v, MOORE.

May 1,

Fraudulent conveyance — Statute 13 E

¢, 5 — Foreign assign-
ment of personal property in New Brunswick —* Mobilia

sequentur personam

Conflict of Laws — Onus of proof
Garnishee — Equitable exvecution.

A\ share in the annual income of an estate in Irels md payable
under a will “Illl!l).h the hands of the execut
Brunswick to the beneficiary living and domicile
chusetts was assigned by the beneficiary by assignment
excented in Massachusetts to trustee in trust, fiest, to main-
tain the assignor and his family, and, secondly, to pay his
creditors a limited sum.  In a suit in this Province to set
aside the assignment as fraudulent and void against a judg
ment creditor of the assignor, under the Statute 13 Eliz.,
e 5

Held, (1) that the validity of the .|~~|u|nu- nt should not be deter-
mined by the lee domicilii of the assignor, but by the law of
New Brunswick :

(2) that assuming the validity of the assignment should be deter-
mined by the law of Massachusetts the onus of proving that
the assignment was invalid by that law was upon the defend-
ant, and that in the absence of such proof it must be assumed
that the law of Massachusetts was the same as that of New
Brunswick;

3 that as the money coming into the In.mnlwn lhv executor was
liable to attachment under Act 45 Viet., 17, s. 21, or to
equitable execution, the plaintiff wq pujmllu-d by the
assignment within the Statute 13 Eliz,, ¢, b,

The facts are fully stated in the judgment of the
Court.

Argument was heard March 6, 1900.
F. St. John Bliss, for the plaintiff:—

The assignment is charged with a primary trust in
favor of the assignor so onerous as to exclude any possi-
bility of benefit to creditors.  After reciting that the assig-
nor is indebted to several persons and that it is his desire
to pay thewm, it is made a condition of the assignment that
the assignor and his family are to be assuved “ a good and
deeent living.”  Then the assignment undertakes to fix a
limit upon the amount that shall be paid to ereditors
vegardless of the extent of the assignor’s property. It is
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only to foree an open door to argue that such an assign-

ment is a fraudulent device contrary to the Statute of

Elizabeth. We desire to have the assignment set aside
that we may garnishee the income in the hands of the
exeentor coming to the debtor. The Act 45 Viet., ¢. 17,
s 21, provides that a legacy payable by an executor to a
jndgment debtor may be attached.

G W. Allen, Q.C., for the defendants :—

The validity of the assignment since it relates to per-
sonal property must be determined by the law of Massa-
chusetts where the parties to it ave domiciled, and if by
that law the assignment is valid, it must be valid here.
There is no prool that the Statute 13 Eliz, e. 5, has been
adopted in Massachusetts, or that by the law of that State
the assignment is void.  The onus of furnishing this proof
is upon the plaintiff. The Statute 13 Eliz, ¢. 5, has no
application since the debtor assigned property not subject
to seizure under execution, and its assignment could not
defrand, hinder or delay the plaintiff: Sims v. Thomas (1).
There it was held that a bond for securing an annuity is
not “goods and chattels” within the Statute 13 Eliz, ¢. 5,
and consequently an assignment of it could not be fraudu-
lent as against creditors.

Bliss, in reply :—

Sims v. Thomas (1) was decided prior to the Judgments
Act, 1 & 2 Viet, ¢ 110 (Imp.), by which almost every
deseription of property may be taken in execution. Similar
legislation has been enacted in this Provinee by chapter
47, C.S. There can be no question that the remedy by
attachment under Act 45 Viet., ¢. 17, 5. 21, is open to the
plaintiff’ in the event of the assignment being set aside.

1900. May 1. BARKER, J.:—

The points in this case which are somewhat novel arise
upon the following facts. One Cherry Moore died at

() 12 A, & E. 536,
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Fredericton in October, 1893, having first made a will
dated May 18, 1888, executed at Fredericton, by which she
devised all her property of every kind upon certain trusts
to her executors, her sons, John Moore and the defendant
Edward Moore. John Moore having died before the testa-
trix, probate of the will was granted by the Probate
Court of York County to the defendant Edward Moore,
who has since acted as sole executor and trustee under the
will. The estate left by the testatrix consisted among
other things of a large number of shares in a linen com-
pany in Belfast, the value of which varied somewhat from
time to time, but the whole estate as stated by the executor
Edward Moore in his answer was about a million dollars
The executor had power under the will to postpone so long
as he thought desirable the division of the estate, but when
divided, the defendant Thomas E. Moore, who was a grand-
son of the testatrix, was entitled to one-fifteenth share,
and until the corpus of the estate was divided the net
income thereof was to be distributed by the executor
and trustee among the persons entitled to the corpus
and in the same proportions. Under the will therefore
the defendant Thomas E. Moore was entitled on the
division of the estate to one-fifteenth part, and in the
meantime to one-fifteenth of the net annual income.
The way in which the business has been managed is this
It is under the control and management of an agent
resident in Belfast acting under power of attorney from
Edward Moore, and every six months this agent remits
the net dividends to Edward Moore who resides at Fred-
ericton by a bill of exchange on London which Moore sells
to the Bank of British North America at Fredericton, and
the proceeds he distributes by cheques on the Fredericton
branch to the several persons entitled. The dividends thus
distributed amounted according to Edward Moore's answer,
in 1895 to $16,005.42; in 1806 to $32462.06; in 1897 to
$24,345.39; and in 1898 to $25818.93, and in the first half
of 1809 to $11,414.40. In 1894 the plaintiff, who is a
solicitor residing and practising at Fredericton, was employ-
ed by the defendant Thomas E. Moore and three of the
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other devisees to go to Ireland where all the estate was
situated to ascertain its nature, extent and value, and for
his services he was to be paid by the parties in a proportion
agreed upon. Thomas E. Moore's share amounted to
$175.83, which he never paid. In 1898 the plaintiff com-
menced an action in this Province for the recovery of this
sum, and on August 15th of that year he recovered a
Judgment in the Supreme Court against him for $245.63,
ipon which he issued a writ of Fi. Fa., which was returned
nulla bona, and upon which nothing has been paid. At
the time the will was made and from that time forward
the defendants Thomas Moore and Thomas E. Moore were
resident and domieiled in the State of Massachusetts, and
the defendant Edward Moore has always resided in this
Province.  On April 26th, 1895, the defendant Thomas
E. Moore made and executed to his uncle the defendant
Thomas Moore, a certain assignment which so far as it
is material to the case is as follows:—* Know all men by
these presents that I Thomas Moore of Dracut, County of
Middlesex, and Commonwealth of Massachusetts, in con-
sideration of four thousand five hundred and seventy
lollars to me paid by Thomas Moore of Littleton, in
the said County, the receipt whereof I do hereby
acknowledge, do hereby assign and transfer unto the
said Thomas Moore all my rights, title and interest,
claims and demands of whatsoever kind and nature in
property, either real or personal, which I now have and
which at any time I may have as beneficiary in a will of
Robert Moore (intended to be Cherry Moore) late of Belfast,
Ireland, deceased, a copy of which is hereto annexed to wit.
The condition of this transfer is that, whereas I the said
Thomas Moore the grantor and assignor being heavily in-
debted towards several persons in said Lowell and also to
divers other persons outside of Lowell by reasons of money
borrowed, goods purchased and other duties or obligations
for which I am personally responsible out of my income
which is altogether inadequate and insufficient, and being
desirous to liquidate the same by satisfying all my creditors
equally and impartially, but while doing so, to assure to
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my wife, children and myself a good and decent living.
And whereas I the said Thomas Moore being out of em-
ployment and secing no prospeets of finding any as yet
that would suit my inclination, relying exclusively on the
income that has been given to me until now for my sub-
sistence and the money 1 derive from horse trading,
which is my occupation and has always been.  And where-
as the said Thomas Moore of Littleton, who is my uncle,
has undertaken to assist me financially. I the said Thomas
Moore of said Dracut, releasing all my rights, title and
interest in the above-named property, have agreed with the
said Thomas Moore, my uncle, as follows :—

“1. That the said Thomas Moore of Littleton is to
take possession of all my property, either real or personal,
and in return he is to pay my debts after satisfying the
debts owed him by me, but he is not to pay more than two
thousand dollars in all.

“2, I will engage myself in the business of trading
horses as heretofore, and whatever money I will derive from
any exchange I am to divide with the said Thomas Moore
of said Littleton, who shall keep the ownership of any
horse I may possess temporarily or momentarily for the
purpose of trading. He shall be responsible for any mis-
take on my part while in that trade,

“3. This division of profits will last until all my delts
are paid and after that I am to be sole: said debt it is
understood arises from a loan of money made to me by
said Thomas Moore of Littleton, and secured by several
notes aggregating to twenty five hundred dollars. The
said notes are as follows: January 1, 1804, $500; March,
2, 1894, $500; June 2, 1894, $500; Sl'l»l('llll»cl' 16, 1894,
£800; January 3, 1805, 8700, and April 26, 1895, 8800.”
The instrument then goes on to mention, and apparently to
confirm, a bill of sale between the same parties of some
horses and other property for the consideration of $350.

During the period which elapsed between the execu-
tion of this assignment and commencement of this suit, the
defendant Edward Moore has paid Thomas E. Moore's share
of the income of the estate to his assignee, Thomas Moore,




II‘] NEW BRUNSWICK EQUITY REPORTS.

This amounted as Edward Moore states in his answer to
$8,117.10. In March, 1899, the plaintiff' in order to enforee
his judgment took proceedings under Act 45 Viet, e 17,
to attach the funds of Thomas E. Moore in Edward Moore's
hands, but for reasons which will appear later on the pro-
ceedings failed and the attaching order was set aside. The
defendant then filed this bill by which he alleges that the
assignment from Thomas E. Moore to Thomas Moore is void
as against creditors under the Statute of Elizabeth, as
having been made with intent to hinder and delay eredi-
tors, and he seeks to have it set aside as to himself and
other creditors who may come in and contribute to the
cost of the suit, and he asks for a receiver,and for an order
that the amount of his judgment be paid by the defendant
Edward Moore out of Thomas E. Moore’s portion of the
estate being or coming into his hands.

The first question to be determined is whether the
assignment is void under the Statute. The instrument is
not very scientifically drawn, and the meaning of some
portions of it is somewhat obscure. It however seems
impossible to read its provisions without being forced to
the conclusion that the assignor’s principal intention in
making it was to secure support for himself and family,
and to place his income from this estate if possible beyond
the reach of creditors who might otherwise interfere with
his enjoyment of it. While he seems to have been willing
that his creditors in addition to his uncle should be paid to
the extent of $2,000 at some period that desire seems to
have been altogether secondary to the more important
object of securing a support for himself and family, and as
a necessary part of that arrangement to place it beyond
the reach of his ereditors.  What his indebtedness was at
the time does not appear beyond what one may gather from
the assignment itself. No evidence was given on the point
at the hearing, and though Thomas Moore claims in his
answer a very large indebtedness to him, he has offered no
proof of it,and he is altogether unable to give any account
whatever of the appropriation of the monies which he has
received under the assignment, and which as I have already
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il 1900.  mentioned amount to upwards of $8000. Apart altogether

Buack  from any question as to the great difference between the

Moore.  value of Thomas E. Moore’s interest in the property trans-

i Barker,d. ferred and the amount of his indebtedness placed at the

% highest figure named, I think there appears on the face of

i assure for himself, wife and children out of the property
‘ transferred what he calls “a good and decent living” If
without the assignment the ereditors could not have inter-
fered with the owner’s appropriation of his property, then

)
! ‘ the instrument itself a clear expression of his intention to
t the assignment was not necessary for that purpose. If on
H the contrary they could have done so, and it is clear that
they might, then it seems obvious that the assignment was
made to head off’ the ereditors, so that his main ohject of
! l securing a benefit for himself and family might be accom-
§!!| plished.  This in my opinion is ample to render the
transfer void as against the plaintitf.  Mr. Allen did not
contend very strongly against this view, but he raised two
K other questions upon which as he claimed the plaintiff
must fail in this action. His contention was that as this

assignment was made in a foreign country by and between
persons domiciled there its validity must be determined hy
the lex domicilii, and that as personal property follows the

Ax-'

person, if the assignment was good in Massachusetts where
i it was made, it must necessarily be held good here as to the
personal property coming into the hands of Edward Moore

! for the use and benefit of the assignor.  And he contended
‘ therefore that it was ineumbent upon the plaintiff' to shew
that the contract was void by the law of Massachusetts.
While it is quite true that the general rule is as stated

by Mr. Allen, it has many exceptions. In Green v. Van
Buskirk (1), Mr. Justice Davis in delivering the opinion of
the Supreme Court of the United States says: “ The theory
of the case is, that the voluntary transfer of personal
property is to be governed everywhere by the law of the
owner’s domicile, and the theory proceeds on the fiction of
law that the domicile of the owner draws to it the per-
sonal estate which he owns wherever it may happen to be

(1) 7 Wall, 139,
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located.  But this fiction is by no means of universal appli-
cation, and as Judge Story says, ‘yields whenever it is
necessary for the purposes of justice that the actual situs
of the thing should be examined.”” In the same case it is
said that there is no absolute right to have such transfer
respected : it is only a principle of comity that it is ever
allowed, and that the principle always yields when the
laws and poliey of the State where the property is preseribe
a different rule of transfer from that of the State where
the owners live,

In Guillander v. Howell (1), a citizen of New York
owning personal property in New Jersey, made an assign-
ment of it with preferences to ereditors which was valid in
New York but void in New Jersey. Certain creditors in
New Jersey seized the property there, under their foreign
attachment law, and sold it, and the Court of Appeals
recognized the validity of the attachment proceeding and
disregarded the sale in New York.

In River Stave Co.v. Sill (2), the facts were these.
A company incorporated in Michigan, while in insolvent
cireumstances, gave a mortgage upon chattels in Ontario to
a Michigan creditor to secure previous cash advances made
by the company under a verbal promise by two of the
dirvectors to give security. The effect of this mortgage was
to delay and prejudice other ereditors and to give the de-
fendant a preference over them. By an Act of the Ontario
Legislature then in force, 48 Viet,, ¢. 26, an assignment of
that nature was void, and the contention was made there
as it is made here that the law of the domicile must pre-
vail.  Armour, J., in delivering the judgment of the Court,
says:  “It remains to consider the contention of the
defendant’s counsel that as the mortgagors and mortgagees
were both domiciled in Michigan, and the mortgage was
valid according to the laws of that State, the mortgage
could not be affected by our laws, although the property
mortgaged was within our territory and jurisdiction.” The
law as to this contention is well and tersely stated in Clark

(1) 35 N. Y. 657, (2) 12 0. R. 557.
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v. Torbell (1), by Foster, J., and adopting that case the
Court in Ontario held that the law of Ontario prevailed
and the mortgage was held bad. The same rule was acted
on in Marthison v. Patterson (2). The Courts in Massa-
chusetts have held to the same view. See May v,
Wannemacker (3); Zipsey v. Thompson (4): Fall River
Iron Works Co. v. Croade (5); Ingraham v. Geyer (6). See
also In re Maudslay (7).

The provisions of the Statute of Elizabeth as to trans-
fers made with intent to defeat, hinder and delay ereditors
have been substantially adopted by every English-speaking
country as a part of its jurisprudence : and it can searcely
be said to be in accordance with either the law or the
poliey of this Province that an assignment such as the one
under discussion should be held good as against creditors,
when if made here it would be held void as against eredi-
tors. 1 should myself be prepared to hold the transfer
void as against creditors so far as it relates to personal
property within the Province, even assuming that it is per-
fectly good as against ereditors by the law of Massachusetts.
I do not however concur in the suggestion of the defendants’
Counsel that the onus is upon the plaintifft of shewing
whether or not it is good by the law of Massachusetts,
The question is not one between the parties to the instru-
ment, but between the assignor and his erveditors as to their
rights and remedies here against money or property of the
debtor here for the recovery of their judgment debts. I
the law of the owner’s domicile be important or in any way
affects the question, those who rely upon that fact are, I
think, bound to prove it in some way. And in the absence
of such proof it must be assumed that the foreign law is
the same as our own, and the point must be determined on
that hypothesis. In Smith v. Gould (8), Lord Camplell
says: “It is said indeed that we ought, in the absence of
evidence, to presume the law to be as contended for by the

(1) 58 N. H. 88, (5) 15 Pick. 11,
(2) 200, R. 125 720, (6) 13 Mass. 146,
(3) 111 Mass, 202, (7) [1900] 1 Ch, 602,

(4) 1 Gray, 243 (8) 6 Jur, 543,
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appellant, the law of England upon this subject being an

exception to the law of all other commercial nations. But 7

we apprehend that where reliance is placed by any party
upon a difference between the law of England and the law
of a foreign State upon such a subject, he is bound by wit-
nesses or huoks of authority to shew that there is such a
difference.” See also Re O'Brien (1); Toponce v. Martin
(2): Langdon v. Robertson (3): Graham v. Canandaizua
Lodge (4): Re Central Bank (5).

The other ground relied on by the defendants is that
this money, which comes into the hands of the defendant
Edward Moore for Thomas E. Moore, is not capable of
seizure under execution, and therefore it can be no fraud
upon a creditor to transfer it as he is losing nothing which
he could make available for the payment of his judgment ;
and Sims v. Thomas (6) was cited as an authority for that
position.  Money, however, is capable of seizure on an
execution, and debts due or owing to a judgment debtor
can be attached in garnishee proceedings at the instance
of his ereditor, and made available for the payment of the
creditor's judgment. In this respect the law both in
England and here has been altered since Sims v. Thomas
was decided, and in my opinion an assignment of money,
debts or any other property, which by execution or other-
wise can be made available for the payment of a judgment
debt, can be set aside at the instance of the judgment
creditor, if it was made with the intent mentioned in the
Statute. There can be no doubt I think that in this case
the instant that money representing the income of this
estate came into the hands of Edward Moore, as trustee
for distribution among the beneficiaries, Thomas E. Moore,
as one of them, could proceed for the recovery of his share
as a legal or equitable debt due him and, except for the
assignment to Thomas Moore, could enforce payment.

That being so, this plaintiff’ could have intervened and.

attached the debt for the purpose of paying his judgment.

(1) 3 0. R. 326, (4) 24 O. R. 255.
(2) 88 U.C, Q. B. 420, (5) 21 O. R. 519.
(3) 13 0. R, 497. (6) 12A, & E, 536,
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The plaintiff’s garnishee proceeding failed on two grounds
— first, it was not clearly shown that at the time Edward
Moore had any money in his hands belonging to Thomas
E. Moore: and second, if he had, the assignment stood in
the way, which though void as against creditors, was good
as between the parties themselves, and there was no pro-
cedure in the garnishee action to try the validity of the
assignment and the rights of the various parties. The assign-
ment therefore does withdraw from the reach of the
creditor money or debts, which but for that he could
reach by ordinary legal process, and in that way it delays,
hinders and defeats the ereditor, and forms ample reason
for the interference of this Court. In French v. French (1)
it appeared that a trader in insolvent eireumstances agreed
to sell his stock and business in consideration of a money
payment, and that the purchaser should, during the joint
lives of himself and wife, pay him, the trader, an annuity
equal to one-quarter of the profits: and a contingent
annuity to the wife, if she survived her husband, equal to
one-sixth of the profits. It was held that a ecreditor
could impeach that part of the transaction relating to the
:llllllli(.\' as void under the Statute of Elizabeth. The Lord
Chancellor says: “1 must assume that at the date of
the agreement the debtor was not in a condition to pay his
creditors in full, and if that were so, any settlement which
he could have made, the effect of which would be to prevent
his ereditors from getting the benefit of what, but for the
settlement, they might have got, would, I think, be a tran-
saction clearly within the Statute.” Again he says: “1
consider the annuity so payable to the widow just in the
same light as if it was taken and applied to his own pur-
poses, and abstracted from his creditors; and in my
opinion it amounts to a voluntary settlement in favor of
his wife. It formed clearly a portion of the consideration
which instead of keeping himself for the benefit of his
creditors, he chose to keep for the benefit of his wife. The
law is clear that such a transaction is fraudulent as against
creditors, that is to say, it is an attempt to abstract from

(1) 6 DeG,, M. & G. 95.
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creditors what they are entitled to look to for payment of
their debts.” In the case just cited the bill had been filed
for the administration of the settlor's estate, but the
decision does not proceed upon any distinetion which may
be suggested between that case and the present one. See
Neale v. Day (1). In Banack v. McCulloch (2), Wood,
V.-C., held that since the passing of Act 1 and 2 Viet.,
c. 110, permitting money or bank notes to be taken in
execution, a person largely indebted could not pass over to
a child money or bank notes for the purpose of making a
purchase: and if he did his creditors might follow the
money into the land or stock, or whatever had been pur-
chased therewith; and any voluntary gift of it would be
void against them under the Statute of Elizabeth. In such
cases it has been the established practice of this Court at
the instance of a judgment creditor to grant aid by way
of equitable execution: and, when necessary, to appoint a
receiver as is asked for in this case. Numerous cases are
to be found since Neate v. Duke of Marlborough (3) was
decided, where equitable executions have been granted in
order to make the debtor’s equitable interest in land avail-
able for the payment of the judgment debt, and the same
remedy is applied in other cases. In Webb v. Stenton (4),
the facts were very similar to those of the present case.
The judgment debtor was entitled during his life to one-
sixteenth share of the income arising from a certain trust
fund under a will, the amount being payable half-yearly.
The question was whether this fund was attachable as a
debt due the debtor. There was at the time no trust
money in the trustee's hands, and on that ground it was
held that there was no debt to attach. Cave, J., says: “A
more simple course is for the plaintiff to apply for the
appointment of a receiver, which would give him all he
secks to obtain by the present order.” Fry, L. J., said that
he thought the power of the judgment ereditor to obtain
a receiver under the practice of the Chancery Division was
adequate to meet all that might be required, and would

(1) 4 Jur. N, 8, 1225, (3) 3M. & C. 407,
(2) 3K. & J. 110 (4) 11 Q. B. D. 518,
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prevent any denial of justice: and Lindley, L. J., agreed
in this view.

In Vyse v. Brown (1), the defendant Brown had in his
hands, as executor of an estate, a legacy of £500, payable
to Wise, who assigned it to Brown to invest and hold the
income for the benefit of Wise's wife. The plaintiff, who
was a judgment creditor, attached the money as a debt due
from Brown to Wise, alleging that the assignment of the
fund to Brown was a voluntary settlement and void as
against the judgment creditor.  Williams, J., says: “It was
argued that the settlement must be treated as void and of
no effeet, and that consequently Brown stood in the position
of an executor holding in hand a legacy due to the judg-
ment debtor.  There is, however, a fallacy in this argument
for even supposing that the plaintiff’ had taken the proper
steps to set aside the settlement as void, and had succeeded
in doing so, even then Brown could never have been placed
in the lm\ilinn of being nl»]igml to pay over the money to
Wise: the settlement would still be valid and subsisting
between the parties: and although in such a suit Brown
might be directed to pay over the whole or a sufficient part
of the settled fund to the ereditor, that could never be
by reason of his becoming indebted to the judgment
debtor: the forms of decrees in such ecases invariably
exclude the settlor from all interest, and direet that any
surplus of the fund shall follow the trusts of the settle-
ment.” Soin Fuggle v. Bland and Wife (2), the plaintiff, who
was a judgment ereditor of the two defendants, obtained a
receiver of the wife'’s income from property held in trust
for her under her father's will. In Westhead v. Riley
(3). a receiver was appointed of a sum taxed to the
defendrnt as costs and payable to him out of a fund
in Court. Chitty, J., says: “As there is no way of
getting  this fund except by the appointment of a
receiver, which operates as equitable execution, I shall
therefore appoint a receiver as asked, but shall make no
declaration of charge.” The judge there thought the case

(MHIBQB. D19, (2) 11Q B. D.711.  (3) 25 Ch. D. 413,
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within the principles laid down in Anglo-Italian Banl: v.

Davies (1): and under the authority of the same case in
Bryant v. Bull (2), the plaintiff, who had a judgment for
some costs, obtained the appointment of a receiver of divi-
dends arising from stocks held in trust for the benefit of
the debtor.  Bacon, V.-C.,, says: “The contention amounts
to this — that this lady, being a debtor under a judgment
of the Court for the payment of costs, is to retain her
interest in this fund, and leave the applicant unpaid. But
that is what the law does not permit.” See also Stuart v.
’i:'uuy/r (3).

It is true that in some of the cases 1 have cited the
application for the receiver was made under provisions of
the Judicature Aet, which are not in foree here, and which
authorized the appointment under a procedure which we
have not in use.  The principle, however, upon which the
Court acted in making the appointment, as well as the
object to be gained in making it, remains the same so
far as cases like the present are concerned.  In Anglo-
Italion Bank v. Davies, Lord Jessel says that he thinks
see. 25, sub-sec. 8, of the Judicature Act enlarged the powers
formerly possessed by Courts of Equity of granting
injunction or receivers, but as Lord Justice James says in
Day v. Brownrigg (4), “it does not in the least alter the
principle on which the Court should act.” See also Gaskin
v. Balls (5), per Thesiger, L. J.

In this present case it is, I think, quite competent for
this Court, having decided that the assignment in question
is void as against the plaintiff and other ereditors, to
appoint a receiver of the moneys assigned, and to direct
payment of the creditors who become parties to this suit
out of the fund.  As it appears that the defendant Edward
Moore has in his hands sufficient money to pay the plain-
tiff' his judgment and the costs of this suit: and there are
no other ereditors interested in the suit, I shall order the
defendant Edward Moore to pay the plaintiff the amount

(1) 9 Ch, D, 275, (4) 10 Ch, D, 807,

(2) 10 Ch. D, 153, (5) 13 Ch. D, 320,
(3) 15 A, R. 200,
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1900. due on his judgment and the costs of this suit, to be
Back  taxed, out of moneys in his hands going to Thomas E
Moore.  Moore, under the will of Cherry Moore ; and that any bal-
Barker. J. ance of such moneys be paid and held subject to the assign-
ment to Thomas Moore by Thomas E. Moore, it being
declared void only as against creditors. There will be

deeree accordingly.

190
LAWTON SAW CO,, LIMITED v. MACHUM.

June

Partnership— Agreement — Construction — Losses— Contribution

inter se,

By an agreement between plaintiffs and defendant it was pro-
vided that the defendant, who was carrying on the business
of manufacturing wire fencing, should furnish machines, in
which he had patent rights, for the ‘nup«m- of « ing on
the business of manufacturing and selling wire fencing: that
he should devote his time and energy in furthering the inter-
ests of the business ; that the machines and patent rights
therein should be ity for money advanced by the plain-
tiffs: that the plaintiffs should advance to lh.-nln-h-mlnnl 500,
purchase wire needed for manufacturing, and pay wages,

ideration of a commission of five per cent, on all
wses and advances ; that the plaintiffs should furnish
.T;u-n- on their Yn-nn-«w for the business at a yearly rent:
that the defendant should receive a weekly salary: that
the plaintiffs should attend to the office work of the business,
for which they should be paid a weekly sum; that the
net profits of the business should be divided ; that the busi-
ness should be conducted under a company name, and that
the agreement should continue for one year, when plaintiffs
conld purchase a half interest in the business and patent
rights of the defendant or continue the business for a further
term. The business resulted in a loss,

Held, that the parties were partners infer se, and should share

equally in l’w losses of the business,

The facts fully appear in the judgment of the Court.

Argument was heard May 18, 1900.

J. D. Hazen, Q.C., for the plaintiffs :—

The agreement contains all the necessary elements to
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constitute a partnership. Under it each party contributed
to the capital of the undertaking, the plaintiffs’ share con-
sisting of money chiefly, and the defendant’s share consist-
ing of the wire fence machines, in which he had patent
rights, and his skill and labor in earrying on the business,
Provision is made that the net profits of the business are to
be divided between the parties. The fact that the defend-
ant in addition was paid a sum per week by the plaintiffs
does not diminish the effect of the provision to share the
profits, or establish that he was merely an employee. Pro-
vision was also made that the plaintiffs were to be paid a
certain sum per week. If the relationship between the
parties was that of employer and employee it is strange
that the employer should stipulate for an amount to be
paid to him. Each party was to share in the management
of the business, and a firm name was adopted. Dame v.
Kempster (1) is a case very like the present. There an
agreement entered into between three persons to carry on
the business of manufacturing roller skates under a com-
pany name, recited that two of them should assign to the
third all interest in a patent: that the third was to buy
materials and sell the produets, control the finances, and
furnish the capital: that each was to receive compensation
for his services: that the net profits, after dedueting
expenses, including such compensation, should be divided
equally between them, and that neither should sell or assign
his interest in the business without the consent of the others,
They were held to be partners on the grounds that the
parties had a community of interest in the property or stock
engaged in the business, and a community of interest in the
profits. See also Green v. Beesley (2): Brett v. Beckwith (3).
While an agreement to share profits does not, since the
case of Cox v. Hickman (4), necessarily constitute a part-
nership, it is strong prima facie evidence of partnership.
And the conclusion that a partnership was intended would
be irresistible if supported by other circumstances, such as
exist here.  See Pooley v. Driver (5), where Jessel, M. R.,

(1) 146 Mass. 454, cited 19 Rul, Cas. 322,
(2) 2 Bing. N. C. 108,
(3) 3Jur. N. 8. 81,

VOL. 1L, N. B. K. k.8

(4) S H. L. C, 268,
(5) 5 Ch. D, 458, 470,
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1900,  says: “TI think it may be taken as established by the

11 LAWTox Saw authorities, that, in the absence of something in the
§ e v Lamrren . . .
{ % '“ o ontract to show a contrary intention, the right to share
Macutrm, . . N .

e profits, as profits, constitutes, according to English law, a
i } partnership. 1 cannot find, as far as I can see, a single
i {;g authority which conflicts with that proposition.”

it

i
l; ‘ A. I Trueman, Q.C., and E. R. Chapman, for the
i i‘q defendant :—

Division of profits and losses is not an exhaustive or

even a sufficient test of the existence of a partnership.

1 While it furnishes a strong test of partnership, yet whether
| that relation actually exists or not, must depend on the real
“ intention and contract of the parties. There can be an
fi 4 agreement to share profits without an agreement to share
il losses. It is clear from a fair reading of the agreement

that a partnership was not in the contemplation of the
; parties, or that the parties were to share in the loss of the
I plaintiffs’ eapital. The transaction ‘on the part of the
84 plaintiffs was a speculative one, not unaccompanied by
f 1) practical considerations, involving a risk by them of the
capital they should advance, but with no intention that its
loss should be proportionately borne by the defendant.
/ The venture was provisional in its nature; it was limited to
l one year, and its substantial purpose was to test defendant’s
i wachines, and whether the business could be ecarried on
profitably, so that at the end of the year the plaintiffs
could determine whether they would purchase a half interest
in the machines, and in the business previously carried on
by the defendant.  The agreement to share profits has no
significance for the purpose of creating a partnership. It

was merely a mode of estimating the quantum of profits,
if any, each should receive, but it did not embrace the
result that the defendant should share in the loss of plain-
tiffs’ contributions to the business. A depreciation in the
value of defendant’s machines would take place from their
! use during the year, but the plaintiffs would not expect to
be charged with a portion of the loss. The provision that
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the defendant is to be paid a weekly salary by the plain-  1900.
tiffs, regardless of the state of the business, is inconsistent l(;,::\_ -I’l\\:"\l\:r
with the theory that there was a partnership. The ecase "
closely resembles  Walker v. Hirseh (1).

"
Macuuom,

Hazen, Q.C., in reply.
1900. June 19. Barker, J. :—

On September 21, 1895, the plantiffs and defend-
ant entered into an agreement for the purpose of manu-
facturing and selling woven wire fence, at St. John
The situation of the parties at the time, was this—The
plaintiffs were earrying on their regular business on prem-
ises situate in the City of St. John, and the defendant had
certain patent rights in what was known as Kitselman's
wire fence machines, and he was skilled in the use of these
machines and in the manufacture of wire fence. Under
these circumstances they entered into the agreement in

248

question, which, omitting the formal parts, is as follows:
“The said Albert J. Machum for and in consideration of
money advances made by the said Lawton Saw Co., Limited,
and mentioned herein, agrees to furnish, set up and put in
good working order four (4) Kitselman’s wire fence machines
with roller attachments for the purpose of manufacturing

and carrying on the woven wire fence business, in the build-
ing occupied by the said Lawton Saw Co., Limited, and also
agrees to devote his time and energies to making sales, put-
ting up fencing and doing all in his power to further the
interests of the said business. The said Albert J. Machum
further agrees to place as security against money advanced,
all machinery, and his rights, secured under patent 28585,
from the Kitselman Wire Fe~ce Machine Co., of St. Thomas,
Ont.  The said Lawton Saw Co., Limited, on their part
agree to advance the said party of the first part the sum of
$500, and also to import wire for fence making purposes, in
consideration of a commission of 5 per cent. on all impor-
tations, and on all moneys advanced, and shall advance all
moneys required to pay wages, travelling expenses, ete., in
(1) 27 Ch. D, 461,
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connection with the said woven wire business, and shall fur-

Lawros Saw nish space for manufacturing in their building, at a rental
0., LIMITED

Macies,
Barker, J,

of one hundred dollars per annum.  In consideration of the
above, it is mutually agreed between the said Albert J.
Machum and the Lawton Saw Co., Limited, that the said
Albert J. Machum shall receive a salary of fifteen dollars per
week for his services, and one-half of the net profits of the
said business. It is further mutually agreed that the Lawton
Saw Co., Limited, shall keep all books, do all office work in
connection with the said business, including the financial
management of the same, in consideration for which they
shall receive the sum of 81250 per week, and one-half of
the net profits of the business. The business shall be con-
dueted under the name of ‘The Wire Fence Manufacturing
Company.” This agreement shall continue in foree for one
year from the date hereof, at the expiration of which teri:
the Lawton Saw Co.,, Limited, shall have the privilege of
purchasing a full half interest in the said business and
rights held by Albert J. Machum under patent 28585 of
the Dominion of Canada, at a cost of $2000, or continuing
this agreement a further term.”

The business was carried on under this agreement until
October 1, 1897, when the parties entered into a new
agreement similar in its terms to the other, the only differ-
ence being that the salaries of $15 and $12.50 were reduced
to 811 and $4 respectively; and the plaintiffs’ option of
purchasing the patent right was omitted. The last agrec-
ment was for one year, and at the end of that time,— 30th
September, 1898 —the business was wound up. It is
alleged, and so far as I know it is not disputed, that the
result of the three years' business was a loss of $2,800, all
of which the plaintiffs have paid. The plaintiffs file this bill
for the usual account, and for a decree that the defendant
contribute one-half of the loss. The plaintiffs contend that
by the agreement the parties made themselves partners
inter se, sharing losses as well as profits, while on the other
hand the defendant’s contention is that the business was
the plaintiffs’ business, in which he was merely employed
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as a servant at a salary of $15 a week, and half of the net  1900.
profits in addition. E»\w TON HAw
. T . §. 36 N 0., Liziven
The question is simply this, are the plaintiffs entitled
to the relief they seek either by express or implied contract,
or as a result which the law fixes as an incident to the
relation between the parties as created by the agreement.
As Cotton, L.J., in Walker v. Hirsch (1) puts it; “There-
fore what we really have to consider is this, what on the
contract between the parties are the rights which that con-
tract has infer se given to one as against the other.” And
in determining that question the whole contract must be
considered, and not isolated parts of it. There is in this
agreement a provision by which these parties are to share
equally in the profits. That is, however, not a determining

v
Macuum,

Barker, J,

factor, and perhaps not even prima fucie evidence of a
partnership, though it atfords such evidence of the intention
of the parties, as if uncontrolled by other parts of the con-
tract, may be accepted as evidence that a partnership was
intended to be created. See Badeley v. Comsolidated
Bank (2).

It is clear by this agreement both parties agree to do
certain things for the establishment and maintenance of a
business to be carried on under a name selected for the
purpose—not the plaintiffs’ name, nor the defendant’s—but
what seems to me to be a firm nume. The defendant on his
part agrees to furnish the four machines, and give all his
time and energy to the business. The plaintiffs on their
part agree, first, to make an advance of $500 to the defend-
ant, for which he pledges his machines as security, and also
to advance the money necessary to carry on the business,
and to import all the wire necessary for the business; and
for those latter advances, which arve for the business, the
plaintiffs have no security, because they are their capital
put into the business against the defendant’s skill and
knowledge of the business, and the use of his machines to
be used in earrying it on. On the assumption that this busi-
ness was to be that of the plaintiffs, and that the defendant
was to be merely their salaried servant, it seems to be an
odd provision that the plaintiffs should covenant to advance

(1) 27 Ch. D, 408, (2) 3% Ch. D. 238,
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the money necessary for their own business and pay their

Lawrox Sawown elerks and servants.  Who would do it in such a case

Co,, Limiren
v,
Macnuwm,

Barker, J.

but themselves?  From the standpoint of a partnership, it
is a usual and reasonable provision. And if this new business
was merely an expansion of the plaintiffs’ own business it
seems unusual, in the case of a corporation particularly, that
a new name should be seleeted, under which it was to be ear-
vied on.  Who were the Wire Fenee Manufacturing Coni-
pany? Surely the parties to the agreement. Who owned the
wire when purchased for the business, or the stock when
manufactured for sale 7 It surely could not be the plain-
tiffs — but the business — that is to say — the Wire Fence
Manufacturing Company — which was the business name
of the plaintitfs and defendant.  When the stock was sold
the purchase money belonged to the business —if it pro-
duced a profit the business got the benefit of it, and if there
was a loss the business was charged with it. It seems to
me that the scheme of their agreement is altogether unlike
what one would look for if the plaintiffs were simply en-
barking on a new business venture, and were employing
the defendant as their servant, for whose work and for
the use of whose machines they were to pay as a salary
one-half the net profits, and a fixed sum per week. The
agreement points, I think, to an entirvely different state of
facts. In fact there is nothing in them to displace any
inference of the creation of a partnership, which may be
drawn from the fact that there was to be a participation
in the profits. This being sc, what follows? In Collins
v. Jackson (1), the Master of the Rolls says: “In the absence
of any evidence, the presumption is that the partners were
equally entitled to profits and equally liable to bear the
losses.”  And in In rve Albion Life Assurance Society (2),
Jessel, M. R, says: “It is said, as a general proposition of
law, that in ordinary mercantile partnerships where there
is a community of profits in a definite proportion, the fair
inference is that the losses are to be shared in the same
proportion. I entirely assent to that proposition, although
it seems that no positive authority can be adduced in sup-

(1) 31 Beav. 645, (1) 16 Ch. D, 83,




1] NEW BRUNSWICK EQUITY REPORTS. 119

port of it.” And in such a case where capital has been 1900
put in by partners in unequal proportions and it has been iii\“\}."lltle;fﬁ'
lost, the loss falls upon the partners in the same ratio as

that in which the profits are shared, and not in the pro-
portions in which the capital was contributed. In this
case the defendant has put in his capital as he agreed —
that is his skill and knowledge, his services and the
use of his machines. He has been paid his weekly allow-
ance for his services as agreed, and has his machines,
The plaintiffs on the other hand have put in the money
required as they agreed —they have received their weekly
allowance for doing the business, but have lost a portion
of their capital; and this loss must be divided equally —
Jjust as the profits would have been shared had there been
any.

()
Macnum,

Barker, J. |

There must be an account taken of the business on the
terms of the parties being partners on equal shares, and
there will be a reference for that purpose. All other
questions will be reserved until after the referee has
reported.
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In re DEAN ARBITRATION.

Arbitrators’ Fees — Attendances — Adjournments — Review by
Judge.

Where each of three arbitrators charged $5 for each of a number
of attendances at meetings which were adjourned without
any business being despatched, owing to causes for which the
arbitrators were not responsible, a review Judge held the
charge not to be unreasonable,

Where arbitrators each charged $10 for each of their sittings at
which evidence was taken, or the matter of the arbitration
was proceeded with, a review Judge refused to reduce the
charge.

Review before Mr. Justice Barker, as a Judge of the
Supreme Court, of arbitrators’ fees, under Act 61 Viet., c.
52, The facts are fully stated in the judgment of the
learned Judge.

Argument was heard August 9, 1900.
C. N. Skinner, Q. C., for the application.
W. Pugsley, Q.C., contra.

1900. August 21. BARKER, J.:—

This is an application on behalf of the City of St. John
toreview the charges made by the arbitrators for fees in the
case of Willinm J. Dean, who made a elaim for compensa-
tion under Act 61 Viet,, ¢. 52, The arbitrators were sworn
in on the 14th of November, 1898, and their award was
made on the 6th of January, 1900. The award was for
%2500, and was signed by all the arbitrators. The arbi-
trators’ fees as charged, amount to $795, or $265 to each
arbitrator, and this application is made to me under section
8 of the above Act, to reduce this amount, on the ground
of its being unreasonably large.

I was rather urged by the Recorder, who complained
of the great expense to the city of this and other arbitra-
tions under the Act in question, that some scale should be
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laid down by which arbitrators’ fees should be determined

121
~1900.

on a per horam basis for the time necessarily occupxed “Inre DEAN

While it is true that the time necessarily oceupied is an im-
portant element in determining the amount of compensation,
it is by no means the only element. And though it may
Le true that a per horam or per diem allowance is as simple
and convenient a method of estimating arbitrators’ fees as
any other which ean be suggested, unless very considerable
Intitude were allowed to those vested with authority to
settle the question, many cases would arise where the rigid
application of any such rule would work unjustly. I must
adhere to what 1 said in In ve Sutton and Jewett Arbi-
tration (1), and let each individual case be determined
on its merits. In that case I pointed out the difficulties
in the way of settling these questions without any legis-
lative seale of fees: and although two sessions of the legis-
lature have been held since that decision was given, the
city does not seem to have sought any legislation to remedy
the evil. I can only exercise the best judgment in this
particular case which I can form on the material before me.

The prineipal item objected to is a charge of 85 to each
arbitrator in cases of what are called “adjournments,” that
is, where the arbitrators met to go on with the work but
nothing was done. There are sixteen of these charges,
amounting in all to $240. The evidence however shows
that in all the cases where the charge is made, the arbitra-
tors were there ready to proceed, and the adjournments
took place at the instance of Counsel, and to suit their con-
venience, or for causes for which the arbitrators were in no
way responsible.  One or two such adjournments took
place at the instance of the Recorder, when his official duties
required his presence elsewhere.  On other occasions the
delay seems to have been attributable to the elaimants, who
were unable to go on in consequence of the absence of
witnesses, or for other reasons. I intimated to Mr. Skinner
at the outset that I thought for business men, such as
these arbitrators are, a charge of 85 under such circum-
stances was not unreasonable ; and as a similar case might

(1) 1 N. B. Eq. 568,

ARBITR ATION.
Barker, J.




122

1900.

In re DEAN
ARBITHATION

Barker, J.

NEW BRUNSWICK EQUITY REPORTS. [\'()L.

arise again, I consulted the Chief Justice and Mr. Justice
McLeod, and they authorized me to say that they concur

‘in my view. The remainder of the bill is made up of a

charge of $5 for attending to be sworn in, and eighteen
sittings, when evidence was given, or the matter was pro-
ceeded with in some way, and for which a fee of $10 for
each session is charged. So far as one can gather from
perusing a copy of the stenographer’s notes of evidence—
and that is really all I have to guide me—the sessions took
place generally in the afternoon commencing at 2.30, but
oceasionally in the evening at 7.30 or 8 o'clock, but how
long they continued I am unable to tell, as the record does
not show. The stenographer’s return contains 294 pages
of type-writing, but that does not include any report of the
various arguments and discussions which in such cases
constantly take place, and which consume much time. |
do not feel called upon in these cases to review the charges
of arbitrators with the same particularity which a taxing-
master with a fee table before him would exercise. It is
only in cases where it is made to appear that some sub-
stantial overcharge has been made that I should feel
warranted in interfering, and substituting my judg-
ment for that of the arbitrators, where they have acted
bona fide. While I am not able from the evidence before
me to say that the fees charged in this case are unreason-
able, in view of those allowed in the Sutton and Jewett case,
I cannot help thinking that these proceedings occupied
more time than was really necessary. I am aware that

however anxious arbitrators may be to expedite proceedings
pending before them, they sometimes find difficulties in
the way which they are unable to overcome. That may
be a weakness peenliar to the tribunal itself, but at all
events arbitrators ought not to suffer a pecuniary loss for
delays in no way attributable to themn.

The application will be refused.
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In re WIGGINS' ESTATE.
Trustees—Conmumission— Personal Estate—Income—Investments,

No fixed rule can be laid down as to the commission trustees will
be allowed by the Court, as each case must be governed by
its own circumstances, and by a consideration of the trouble
experienced in the management of the estate,

Where trustees of an estate consisting of stocks and mortgages

received under the deed of trust a commission of 5 per cent.

on income, a commission on the estate was refused, but a

« commission of 1 per cent, was allowed on investients made
by them.

Application by trustees for commission. The facts

are fully stated in the judgment of the Court.
Argument was heard August 9, 1900,
A. 0. Earle, Q.C., for the trustees :—

The trustees consider that they should be allowed a
commission of five per cent. on the whole trust estate.
They have had the care of the estate for upwards of seven
years, and as it consists of a large number of investments
it has imposed considerably upon their time. By Act 53
Viet.,, ¢. 4, s. 210, the Court may allow to trustees such
commission as shall seem reasonable. In the Probate
Court the practice is to allow exeeutors five per cent. com-
mission on all person?l property received by them. See
Wright v. Berton (1).

G. C. Coster, for Mrs, Ada B. Wiggins :—

As the trust deed contains a provision for remunerating
the trustees they cannot very well ask for an additional
allowance, except possibly a small commission on re-
investments made by them. See In re Eaton's Estate (2).

1900. August 21. BARKER, J.:—

This is an application by trustees for compensation.
(1) 32 N. B. 708, (2) 1 N. B. Eq. 527.

August 1.
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By an assignment bearing date November S8th., 1893,
George C. Wiggins conveyed certain property consisting of
stocks and mortgages to George E. Fairweather and Edmund
G. Kaye, upon trust to pay the annual income, after deduct-
ing a commission of 5 per cent. to themselves, to himself
during his life, and after his decease, to hold the fund for
such person or persons as he might by his will appoint, and
in default of such appointment, upon trust for Margaret T.
O'Brien. The trustees were authorized to vary the invest-
ments, with Wiggins' assent, and they were authorized to
reimburse themselves out of the trust funds all expenses in-
curred in the execution of the trust. Wiggins having died, the
trust fund is now being handed over to the donee, Mrs. Ada
B. Wiggins, and in doing so, the trustees claim by way of
compensation a commission of 5 per cent. on the fund for
their services, having already received from the annual in-
come the 5 per cent. commission on it provided for by the
trust deed. The fund practically remains the same as it
originally was, except a sum of $5,113, which was paid off
and re-invested.  This particular case presents no difficulty,
and is a simple one, but before announcing my opinion,
I desired to place on record what personally I know was the
course adopted by my predecessor in a similar case, more
especially as I myself acted upon it in In re Eaton's
Estate (1), though the case to which I refer was not there
mentioned by me. The late Mr. Justice Palmer on an
application similar to this, made in the estate of Wiggins
in 1884, allowed trustees compensation, by way of a com-
mission of 5 per cent. on income, and 1 per cent. on invest-
ments running over a period of, I think, six years and up-
wards. I was counsel for the applicant in that case, and
though there is no report of it, I think the case came before
the court on appeal, and I know the decision of Mr. Justice
Palmer was sustained. It is of course impossible to lay
down any hard and fast rule by which every case is to be
governed, and there may be cases where the compensation
may be more properly fixed by allowing an arbitrary sum
than a commission. And as the amount is allowed as a
(1) 1 N. B. Eq. 527.
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5

compensation to the trustees for the management of the 1900,

estate, the trouble in doing so must always be an element
in determining the sum to be allowed, and cases may arise
where compensation may be given, though there have been
no funds re-invested. See Dizon v. Homer(1); Re Berkley's
Trusts (2); Stinson v. Stinson (3); Re Prittie Trusts (4).

In most cases the fixing of the compensation by way
of a commission will be found a simple and convenient
method to adopt, and so long as trustees are removed from
the temptation of making short-time investments for the
sake of earning a commission by re-investing, such a rule
will, T think, in most cases work satisfactorily. In this case
the trustees have already received their commission on the
income, and I think if they are allowed 1 per cent. on the
$5,113 reinvested by them, they will be sufficiently com-
pensated. I allow them that sum, to be divided equally
between them.,

(1) 2 Met. 240, (3) 8 P, R, 5060,
(2) 8 P. R. 193, 4) 13 P, R. 19,

In re
Wiaains'
Esrawe.

Barker, J.
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BROWN v. SUMNER.

e

Qe ——————a

e e

Practice — Security for costs — Form of security — Bond —

Recognizance — Aet 53 Viet,, ¢. 4, s 286,

Quaere, whether security for costs of suit may be by recognizance
under s. 286 of Act 33 Viet., ¢. 4, instead of by bond.

Security for costs of suit was ordered to be by recognizance,
Security not being given it was ordered that the bill should
stand dismissed unless security for costs was put in within a
limited time. Before the expiration of the time security was
put in by bond in the usual form. Upon an application to
set the bond aside and for its removal from the files of the

Court on the ground that the security should be by recogni-
zanee

Held, Ih it in view of the second order security was properly
put in by bond.

Motion to set aside bond for security for costs, and
for its removal from the files of the Court. The grounds
are fully stated in the judgment of*the Court.

Argument was heard August 28, 1900.
D. I. Welch, in support of motion.
W. B. Chandler, Q.C., contra.

1900. August 31. BARKER, J. :—

On July 31, 1879, Mr. Justice Hanington wmade
an order for the plaintiif' to give security for costs in this
suit, and, as a part of the order, directed that the security
be by recognizance in the st.a of $500 to the Clerk in the
usual form, to be entered into before a Judge of the
Supreme Court and to his satisfaction. The order also
stayed the proceedings until the security was given, and
directed the costs of the application to be costs in the cause
to the defendants in any event. The security not having
been given, an application was made to this Court for an
order that the plaintifi's bill stand dismissed, unless security
should be given within a limited time, and, accordingly, on
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the 20th of February last, this Court made an order that
the bill should stand dismissed, with costs, unless the plain-
tiff gave security for costs on or before the 1st day of May,
then next. Before the expiration of this time, the plaintiff
gave security in the sum of $500 by bond, in the usual
form, which bond is now on file in this Court. This bond
was approved of by the Clerk, and no question is raised as
to the sufficiency of the sureties, nor was any objection
raised to the form of the security, though the defendants’
solicitor had notice of the application to the Clerk for his
approval of the security. This present application is made
for an order setting this security aside, and directing the
removal of the bond from the files of the Court, on the sole
ground that it is not in accordance with the order of Mr.
Justice Hanington, as it is a security by bond instead of
by recognizance.

It has long been the settled practice of this Court so
far as I am familiar with it, to give security for costs by
bond precisely as has been done in this case.  Special leave
is sometimes given to deposit the money with the Clerk in
lieu of the bond, but that is for the convenience of the
plaintiff, as either security is deemed ample for the protec-
tion of the defendants. See Dandell Ch, Pr.(1). This prac-
tice was recognized by this court in Walsh v. MeManus (2),
and in Stewart v. Harrvis (3), and I am disposed to think
that it was not the intention of the legislature to alter
a practice so well established, by section 286 of the
Equity Aect, 53 Viet., ¢. 4, under which this original
order for security seems to have been made, though its
terms are certainly comprehensive. It would seem to me in-
tended for the case of guardians, and cases of a similar char-
acter, where by the practice of the Court security was given
by recognizance. It is however unnecessary to determine
this point for I think whether the order is good or bad, that
this present application must fail. The second order which
was obtained, and taken out by the defendants, does not
direct that the bill shall stand dismissed unless the security

(1) 4th Am. ed. 33, 36, (2) N. B. Eq. Cas. 86,
(8) N. B. Eq. Cas. 143,
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be given as directed by the first order, though it is based
on the fact that the plaintiff was in default under the first
order. It simply ordered that the bill shall stand dismissed,
unless the plaintiff’ “ give security for costs before the first
of May :” the meaning of which is that he give security in
the usual manner by bond. The substantial question is,
have the defendants the security for which they first
applied—that is security for their costs’ I think they have:
for I am altogether unable to see what answer the parties
to this bond ean possibly have to any proceeding for its
enforecement, and it is admitted that the bond is correet in
point of form, that the amount is correct, that the sureties
are sufficient, and that it was made and filed within the
time limited by the order.

This application must be dismissed, and the costs will
be costs in the cause to the plaintiff.
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Ex parte WELCH.
CHAPMAN v. GILFILLAN.

Power of Attorney— Awthority to receive surplus proceeds of
mortgage sale — Death of grantor before sale — Revocation
— Equitable assignment,

Pending a suit for the foreclosure of a mortgage and sale of the
mortgaged premises the mortgagor executed and delivered
a writing in favor of a creditor authorizing him to collect,
recover and receive, and apply on account of his debt, any
surplus from the sale, and declaring that the power might be
exercised in the name of the grantor's heirs, executors and
administrators, and should not be revoked by his death.
The sale vesulted in a surplus.  Before the sale the mortgagor
died,

Held, that the writing was not an equitable assignment, but a
power of attorney revoeable by the grantor’s death,
The facts are fully stated in the judgment of the
Court.

Argument was heard November 20, 1900,
A. A. Wilson, Q.C,, in support of the application :—

The writing under which Magee claims the surplus
proceeds of the mortgage sale cannot be put higher than a
power of attorney revocable by the grantor’s death. The
executor and trustee was entitled to sell the equity of
redemption or to redeem the mortgage. 1In either event
the surplus would not have come into existence, and the
power of attorney would be inoperative. That the
property was taken to sale after the mortgagor's death
and the sale resulted in a surplus cannot avail to
divest the executor's title. The surplus retained its
quality as realty and passed to the executor in that
character. The rule is that where a mortgage of free-
hold estate is sold in the lifetime of the mortgagor,
the surplus money arising from the sale is personalty ;
but if the estate be unsold at the death of the mort-
gagor, the equity of redemption devolves upon his

heir or devisee, and that if a sale subsequently takes place,
VOL, IL N, B K R~

1900,
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the heir or devisee (in this case the executor) will be

Er parte
Weren,

CHarman
p

GILFILLAN.

entitled to the surplus produce as real estate. Thus, in
Bourne v. Bourne (1), real estate was conveyed to «
trustee, on trust to permit a mortgagor to receive the rents
and profits, and upon payment of the principal and interest
of the mortgage debt as therein mentioned, to reconvey
the estate to the mortgagor, his heirs and assigns ; but if
default should be made in such payment, then that the
trustee should enter into possession of the premises, and, at
his diseretion, sell the same, and pay over the surplus (after
payment of the debt, interest and costs) to the mortgagor,
his heirs, executors, administrators or assigns. There was
default in payment, but no sale of the estate took place
until after the death of the mortgagor, who devised the
estate for a life interest, with remainder over in tail. It
was held that there was no conversion, and that the sur-
plus passed by the devise as real estate. See also Wright
v. Rose (2); Clarke v. Franklin (3); Jones v. Jones (4),
and Re Cooper’s Trusts (5). The assignment is also void
as against other ereditors of the deceased as a fraudulent
preference within the Act 58 Viet., c. 6.

W. B. Chandler, Q C., contra :—

The power of attorney amounts to an equitable assign-
ment ; in order to constitute which it is sufficient that it be
payable out of a certain fund, though not in existence at
the time the assignment is given. See Lambe v. Orton (6);
In re Thoraton (7); Burn v. Carvalho (8).

It is submitted that the surplus of the mortgage sale
must be dealt with in the form in which it is found.
Where a sale of realty takes place by the order of a Court
or by a trustee all the consequences of a conversion follow,
unless there is an equity in favor of the heir (here the
executor) to reconvert the personalty into real estate,
Thas in administration suits the surplus from a sale of real

(1) 2 Hare, 35, (5) 4 DeG., M. & G, 768,
(2) 28, & 8. 323 () 1 Dr, & 8. 125,
(3 1 K. & J. 200, (7) 13 L. T. 516,

(H 1K, & J. 361, (8) 4 M. & C. 000,
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estate is treated as personalty. In Steed v. Preece (1)a

suit was brought by trustees for administration of a trust,

and for partition. The Court being of opinion that a sale
would be for the henefit of the infant defendant, and the
adult defendant consenting, a sale was ordered. The
purchase-money was paid into Court, and the infant's
share carried to his separate account. The infant sub-
sequently died without having attained twenty-one. It
was held that the fund belonged to the infant’s legal
representative, and was not to be treated as realty.
Jessel, MR, in the course of his judgment refers
adversely to the case of Cooke v. Dealey (2), in which it
was decided that where real estate was sold in an adminis-
tration suit to which the devisee was party, and there
remained in Court a surplus after payment of the debts,
the surplus in the character of real estate passed to the
heir of the devisee. He says: “The judgment in Cooke v.
Dealey is based on a general principle assumed to have been
laid down in Ackroyd v. Smithson (3), viz, that the con-
version of real estate into personalty only takes effect to
the extent of the object required, and that beyond this the
rights of the parties remain the same as if no conversion had
taken place. But all that Ackroyd v. Smithson decided
was, that a conversion directed by a testator is a conversion
only for the purposes of the will, and that all that is not
wanted for these purposes must go to the person who
would have been entitled but for the will. It does not
decide that if the Court or a trustee sell more than is
necessary there is any equity to reconvert the surplus for
the benefit of the heir-at-law of the person entitled at the
time of the sale” See also Flanagan v. Flanagan (4);
In ve Wharton (5); Mordaunt v. Benwell (6); and
Hyett v. Melin (7). No equity exists here in favor of the
executor for treating the surplus as real estate. He stands
in the place of the testator, and best represents him by

(1) L. R. 18 Eq. 192, (5) 18 Jur. 200,
(2) 22 Beav, 196, (6) 19 Ch. D, 802,
(3) 1 Bro, C. C. 503, (7) 25 Ch. D. 735,

(4) 1 Bro. C, C, 500,
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giving cffect to our equities to have the assignment carried
out.

Wilson, Q.C., in reply.
1900. December 18, BARKER, J. :—

This is an application by David 1. Welch, as executor
and trustee under the last will and testament of the deceased
defendant, for an order for the payment to him of the
sum of $346.17, being a fund paid into Court in this
cause, Under the decree in this cause for the foreclosure
of a mortgage and sale of the premises, the mortgaged
lands were sold, and the mortgage money and costs paid .
and the fund in question is the surplus proceeds of this sale.
The decree was made on June 19, 1900. The sale by the
referee took place on September 12, last.  About ten days
before the sale the defendant died, leaving a will dated
July 17, 1891, by which, after devising some small specific
legacies, immaterial for the determination of this case, he
gave all his real estate and all the remainder of his per-
sonal estate to his executor, the present applicant, upon
certain trusts.. The will was duly proved, and letters tes-
tamentary granted to the executor, who states in his
petition for this money that, so far as he has been able to
aseertain, it forms the entire assets of the estate. He also
states in his petition that the defendant was insolvent at
the time of his death and also on the Z4th of July, 1900, the
date of the power of attorney under which this applica-
tion is opposed, and that the estate will not pay,in addition
to funeral and testamentary expenses, fifty cents on the
dollar of the liabilities.

The application is resisted by one John S. Magee

under a power of attorney to him from the defendant,
bearing date July 24, 1900, about a week before the
defendant’s death, and is as follows :—

“Know all men by these presents, that I, William
Gilfillan, of Moncton, in the County of Westmorland, and
Provinee of New Brunswick, gentleman, do hereby consti-
tute and appoint John S. Magee, of Moncton, in the
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County of Westmorland, and Province aforesaid, grocer,

my true and lawful attorney, irrevocable, for me and in
my name, place, and stead, to take whatever steps may be
deemed necessary or advisable for collecting, recovering and
receiving from the Supreme Court in Equity for the
Province of New Brunswick any surplus which may be
realised upon the sale of certain lands and premises in the
city of Moncton owned by me, under and by virtue of a
deeree made in the Supreme Court in Equity on the nine-
teenth day of June, A. D. 1900, in a suit now pending in
said Court between Etta Chapman, plaintiff, and myself,
the said William Gilfillan, defendant. And I do hereby
authorize and empower the said John 8. Magee, in my
name and as my attorney, to petition said Court for the
payment to him out of said Court of any surplus which
may have been paid into Court to the credit of said cause
as the surplus proceeds of the sale of the said lands and
premises under the said decree, the sale of the said lands
and premises having been advertized to take place on
Monday, the twelfth day of September, A, D. 1900, at
three o'clock in the afternoon, at or near the city market
building, in the city of Moncton. I do also hereby author-
ize, empower and direct the said John S. Magee to apply
the net proceeds of any moneys which he may receive or
whieh may be paid to him out of said Court from and out
of any surplus proceeds of the sale of the said lands and
premises under the said decree, after payment of the
expenses of procuring payment of the same out of Court,
in payment so far as such surplus proceeds shall extend of
any amount which may be due and owing by me, my execu-
tors or administrators, to the said John S. Magee at the
time of the receipt by him of such moneys: any surplus
of the said moneys remaining in the hands of the said
John 8. Magee after payment of the said amount due to
him as aforesaid to be paid by him to me or to my execu-
tors, administrators or assigns, as the case may be. I do
hereby declare that the powers herein contained may be
exercised in the name and on the behalf of my heirs,
executors and administrators, and shall not be revoked by
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any death. I, the said William Gilfillan, do hereby agree
and covenant for myself, my heirs, executors and adminis-
trators to allow, ratify and confirm whatsoever my said
attorney or his substitute or substitutes shall lawfully do
or cause to be done in the premises by virtue of these
presents.”

The mortgage contained a power of sale, and provided
that, in case of its exercise, the surplus (if any) should be
payable to the mortgagor as a part of his personal estate.

Notice of this application having been given to Magee,
the matter was heard on the affidavits produced by the
applieant.  There is nothing before me to show that the
defendant at the time of his death was indebted to Magee
or, if so, what the amount of such indebtedness is or
how it was incurred, but the matter was argued on the
assumption that there was an indebtedness of some kind.

On the part of the applicant it was contended that
the power of attorney did not assign any interest in the
land, nor in any fund ; that, if it did, it was revoked by the
defendant’s death, when by operation of law, the equity of
redemption in the land devolved upon the applicant as
trustee under the will, thus empowering him to redeem the
mortgage, stop the sale, and thus prevent any fund ever
being realised.  He also contended that the surplus funds
in case of sale retained their character as land, and that, if
the power of attorney operated as an equitable assignment
of the fund, it was void as an assignment in consequence
of the insolvency of the defendant at the time. Whether
the decree for sale or the sale itself operated as an equitable
conversion of the land or not is a question which I think
does not arise here. That might be a question between
the heir-at-law or a devisee of the real estate and those
interested in the personal estate.  But in this case the right
to this fund, so far as I at present feel ealled upon to decide
the matter, depends upon the right of Magee, for, if he
cannot get the fund, it makes no difference to him whether
there is a conversion or not, except so far as his position
may be stronger if the proceeds of the sale are to be
regarded as personal propérty. The main questions are
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then, Does the power of attorney assign anything ? and, if
it does, has it been revoked ¢ 1 think the case is settled
by Lepard v. Vernon (1). In that case one Vernon, being
indebted to his bankers to the amount of £8,000, executed
a power of attorney to them enabling them to procure and
receive from the board of ordnance, with whom he had a
contract for the erection of some buildings, “all such sum
and sums of money as now are, or which may hereafter
from time to time become, due and payable to him.” This
was accompanied by a verbal declaration that the power
was given to enable the bankers to apply the money in
payment of the debt due them. The Master of the Rolls
held that it wasa mere common power, not accompanying
any assignment of the debt, nor making part of any
security given to the bankers. He says: “There is,
indeed, parol evidence that Vernon had declared it was to
enable them to apply the money to the debt due to them.
But that is not enough to operate as an appropriation of
the money or to prevent it from becoming part of the
testator’s assets. In the case of Mitchell v. Eades (2) the
power was made irrevocable; yet it was not allowed to be
effectual against the general ereditors after the death of
the debtor.” The Master of the Rolls was here dealing
with a mere money fund, in reference to which there was
no difficulty in the way of creating a trust by parol. In
the present case the power of attorney seems to me
nothing more than an ordinary power to apply for and
receive this fund if it ever eame into existence as the fund
of the defendant, and on receiving it to appropriate it in a
certain way. But it never was a fund of this defendant.
On his death the land from which the fund was eventually
to arise became the property of some one else, and when
the time came for the application to be made the fund
belonged, not to the defendant or his attorney, but to some
person under the will. I regard the power as only a man-
date revoeable by the defendant’s death, conferring no
interest in the fund, which was not then in existence, but
which in any case was not in terms assigned in any way, and

(1) 2V. & B. 51 (2) Pre. Ch, 125,
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which T think should be paid over to the executor as part
of the defendant’s estate to be administered. I do not
desire to preclude Magee from filing a bill to establish his
claim upon the fund, and I think he should have leave to
do so if he wishes. If, however, he chooses to give Welch
a written undertaking not to take further proceedings, but
to come in as an ordinary ereditor of the estate, he may do
50, in which ease both parties will have their costs of this
application out of the fund; otherwise the applicant alone
will have his costs. The fund will be paid to the appli-
cant.

ABELL v ANDERSON.

Practice — Pleading — Demurrer and answer to whole bill —
Amendment Costs Aet 53 Viet., e. 4, 8. 47 — Setting
demurrer dowon for argument — Waiver of objection to
demurrer — Act 53 Viel., ¢. 4, 8. §1.— Demuwrrer ore tenus,

A defendant may not answer and demur respectively to the
whole bill, for thereby the demurrer is overruled, notwith-
standing section 47 of Act 53 Viet.,, ¢. 4. Consequently where
a demurrer professed to be to a part, and the answer pro-
fessed to be to the residue, of a bill, but the demurrer was
extended to the whole prayer of the bill, it was held that
unless the answer were withdeawn, for which purpose leave
of Court was given, the wrrer should be overruled with
costs, but that if the answer were withdrawn, the demurrer
being successful on the merits should be allowed with costs.

In an answer and demurrer the defendant ought to specify dis-
tinetly what part of the bill it is intended to cover by the
demurrer,

The objection that an answer and demurrer are respectively to
the whole bill, is not waived by the plaintiff setting the
demurrer down for argument under section 41 of Act 53
Viet., . 4.

A defendant eannot demur ore tenus where there is no demurrer
on the record, as where the demurrer on the record is over-
ruled by the answer,

The facts are sufficiently stated in the judgment of
the Court.
Argument was heard November 23, 1900.
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W. B. Wallace, Q.C., for the plaintiff: —

The demurrer and answer extend to the whole bill.
This is a course in pleading which has never been allowed.
By demurring the defendant invites the judgment of the
Court that he should not answer. Therefore, if he answers
as well as demurs, the function of the demurrer is at an
end, and the demurrer must be withdrawn by amendment
or be overruled. It is only where a demurrer is to a
distinet part of a bill and an answer relates to another
distinet part that the demurrer and answer can co-exist.
See Lowndes v. Garnett and Moseley Gold Mining Co.
(1): Dormer v. Fortescue (2); Jones v. Earl of Strafford
(3): Robinson v. Thompson (4): Crouch v. Hickin (5);
Dawson v. Sadler (6); Chetwynd v. Lindon (7). Section
47 of Act 53 Viet., e. 4, does not alter the rule of pleading
in this respect. The section enacts that “no demurrer
or plea shall be held bad and overruled upon argu-
ment because such demurrer or plea does not cover so
much of the bill as it might by law have extended to, or
hecause the answer of the defendant may extend to some
part of the same matter that may be covered by such
demurrer or plea.” These words are not radical enough to
include the present case. The eirenmstance that a limita-
tion is set to the scope of the section is wholly favorable to
the view that where the whole of the bill is answered the
defendant will not be permitted at the same time to
demur. The section is taken from rule 9 of Order XIV. of
the English Chancery Orders, construing which it would
seem the Court held that it did not apply to an answer and
demurrer to the whole bill, In Emmott v. Mitchell (8) Shad-
well, V.-C.,,says: “Suppose the answer extends to the whole
of the pleas or demurrer, and not merely to some part of
the same, would that be good 7" Where a defendant, after
the time allowed for demurring alone, filed a pleading,
which was a demurrer, and also an answer, to the whole

(1) 2J. & H. 282, (5) 1 Keen, 385,
(2) 2 Atk. 282, 6) 1 8. & 8. 5397,
(3) 3P. Wms. 7, (7) 2 Ves, Sr. 451,

(H2V. & B 118, (8) 9 Jur. 170,
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bill, it was held that, notwithstanding the rule, the answer

~overruled the demurrer: Skey v. Garlike (1). See also

Ellice v. Goodson (2). 1If it is contended that the defend-
ant’s pleading may be amended by withdrawing the
answer and leaving the demurrer, it is submitted that the
course is not open since the demurrer was not put in
within twenty days after service of the bill, as required by
section 37 of Act 53 Viet,, e. 4 The defendant Quinton
was served with the bill on August 8th, 1900, and the
answer and demurrer were not served until September 4th
following. The defendant Anderson was served with the
bill on September 22nd, and the demurrer and answer were
not served until October 30th following.

W. Pugsley, A.-G., and A. P. Barnhill, for the defend-

ants : —

If the objection taken to the defendants’ pleading has
any merit, it has been waived by the plaintiff’s act setting
the demurrer down for argument. It was thereby admitted
that the demurrer was properly laid. It is also not now
open to the plaintiff to say that the demurrer was not

served in time. He should have applied to have the
demurrer taken oft’ the files of the Court. While the
objection finds support in the older authorities, it is too
technical and reactionary to be favorably considered by
this Court. Section 47 of Act 53 Viet, e. 4, is directed
against ingenious refinements upon the delimitation of

the frontiers of pleadings with exactness, and might
very properly be construed to include a case like the
present.  No substantial reason can be suggested why the
defendants may not answer and demur to the whole bill.
If the demurrer is bad, it is open to us to demur ore tenus.
See Crowch v. Hickin (3); Henderson v. Cook (4). In the
former case a demurrer was put in to the whole bill, and a
plea to part. On the demurrer being overruled on the
ground that it was applicable to the whole of the bill, and
consequently to that part of it which was covered by the

(1) 1 DeGG, & 8. 306, (3) 1 Keen, 385,
2) 3 M. & C, 653, (4) 4 Drew, 306,
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plea, the defendant demurred ore tenus, and the demurrer  1900.
was allowed. This we would be ordinarily entitled to do >;An’.r.|.|
on paying the costs of the demurrer on the record. See Asvensox.
Attorney-General v. Brown (1): Durdant v. Redman (2);
Robinson v. Smith (3). We now demur to the bill,

ore tenus, on the grounds that the bill does not shew

a concluded agreement for the sale and purchase of

the land, and that the agreement is shewn not to have

been in writing. The merits of the demurrer are wholly

with the defendants. The correspondence, out of which

it is sought to spell an agreement within the Statute of

Frauds, passed between the plaintiff and Scott, and the

bill does not shew that Scott was Mrs. Anderson’s agent to

sell the land.  The letter from Mrs. Anderson to the plain-

tiff states nothing further than that Scott will look over

the land and will see the plaintiff The letters hetween

the plaintiff and Scott do not disclose a concluded and

binding agreement for the sale and purchase of the land.

We can diseard the letter of August 28, 1899, from Scott

to the plaintiff as not being an offer, though mistakenly
conceived by the plaintiff to be one in his letter of Septem-

ber 2. On September 11 the plaintiff makes an offer in

writing to Scott, and Scott in his written reply does not

accept it, but says that he has referred the offer to Mrs.
Anderson. If there was an acceptance of the offer later

by Scott, it is of no avail to the plaintiff, siuce it is not in

writing. See Pearce v. Walts (4); Appleby v. Johnson (5);

Bristol, Cardifi’ and Swansea Aérvated Bread Co. v. Maggs

(6); Harvey v. Facey (7): Hussey v. Horne-Payne (8).

Wallace, Q.C., in reply -—

Demurrer, ore tenus, cannot be pleaded on the same
grounds as the demurrer on the record. It is submitted
that there was a concluded agreement within the Statute
of Frauds. To determine this the Court will have recourse

(1) 1 Swan. 288, (5) L. R.9C. P, 158,
(2) 1 Vern. 8. (6) 44 Ch, D. 615,

(3) 8 Paige, 231, (7) (1898) A. C. 552,
(4) L. R. 20 Eq. 492, (8) 4 App. Cas. 811,
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to the whole of the correspondence, including that portion
of it anterior to the formation of the agreement. See
Hussey v. Horne-Payne (1): Long v. Millar (2). There
was an acceptance of plaintiff's offer by Secott's letter of
September 18, It was not the less such because he said
he was communicating the offer to Mrs, Anderson, If the
letter reserved a final assent until after Scott heard from
Mrs. Anderson, it provided that the assent would be by
parol. A parol assent was therefore sufficient. In London
Guarantie Co. v. Fearnley (3) Lord Watson says: “It
appears to me that when that which is left indeterminate
in a contract, whether it be time, or place, or quantum,
becomes fixed and ascertained in the manner stipulated hy
the contracting parties, it must be treated just as if it had
been an original term of the contract.” See also Milnes v.
Gery (4).

1900. December 18. BARKER, J.: —

This bill was filed for the specific performance of a con-
tract for the sale of some land in the Parish of Lancaster,
alleged to have been made by the defendant, Elizabeth T,
Anderson, through one W. J. Scott as her agent. It
appears that Elizabeth T. Anderson was the owner in fee
of the lot in question, and in 1899, when the alleged con-
tract was made, she and her husband, William A. Anderson,
who is joined in this suit as a defendant, were residing in
British Columbia.  The other defendant, William A.
Quinton, who is made a party on the ground that he had
notice of the plaintif’s purchase, bought the property from
Mrs. Anderson, through her agent, Scott, and under his pur-

chase has gone into possession. The contract in question

arises prineipally out of correspondence between the
plaintiff and Scott, which is set out at length in the bill.
The plaintifi' by his bill prays for the specific performance
of the agrecment in question; also that the agreement
made with the defendant Quinton should be set aside,
and that the defendant be restrained from transferring the

(1) 4 App. Cas, 311, (3) 5 App. Cas. 911, 920,
(2) 1 C. P, D, 450, (H) 1 Ves, 400,
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property, and the Registrar of Deeds be restrained from
registering any such transfer, and that the defendants be
restrained from cutting wood off the land or committing
waste thereon. To this bill the defendants—that is,
Anderson and wife by themselves, and Quinton by himself
—put in demurrers and answers. The demurrers were set
down for hearing, and, before going into the merits, the
plaintiff's Counsel objected that, as the demurrers and
answers were to the whole bill, the demurrers were thereby
overruled. For convenience sake, as the parties were
all prepared, the demurrers were argued on their
merits. The practice is, I think, well settled that where
there is a demurrer to the whole bill and also an answer to
the whole bill the demurrer is thereby overruled. Story,
Eq. Pl 442, and many cases, some of which were cited on
the hearing, establish this as the practice. It was, how-
ever, contended that this was not a demurrer to the whole
bill, but in this I eannot concur. In Devonsher v. Newen -
ham (1) Lord Redesdale lays down the rule, “ that where a
defendant demurs to part and answers to part of a bill, the
Court is not to be put to the trouble of looking into the
bill or answer to see what is covered by the demurrer, but
it ought to be expressed in clear and precise terms what it
is the party refuses to answer: and I cannot agree that it
is a proper way of demurring to say that the defendant
answers to such a particular fact and demurs to all the
rest of a bill. The defendant ought to demur to a particu-
lar part of a bill, specifying it precisely.” These demurrers
are I think in form and substance demurrers to the whole
bill. It is true they commence in the usual way by pro-
fessing to be a demurrer to part and an answer to the
residue, but the demurrers are “to so much of the plain-
tifi’s bill as prays that the defendant may be deereed,” ete.;
then follows the whole prayer of the bill set out verbatim.
The answers also cover the whole bill, and the rule to
which I have referred must therefore apply, unless for
some of the reasons advanced by the defendants it should
be held otherwise. The first reason suggested is, that as

(1) 2 Sch, & Lef. 169,
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the plaintiff’ had applied for and obtained an order setting
the demurrers down for argument, he had waived the objec-
tion now made, but it is clear this is not so, for by section 41
of the Equity Act, 53 Viet., e. 4, the plaintiff is obliged on a
demurrer being filed to obtain an order setting it down for
argument, otherwise the demurrer is held sufficient. It
was also contended that, if the demurrers were held bad
on the ground I have mentioned, the defendants could on
the argument demur ore tenus, on the same grounds.
That particular form of demurrer is nothing more than
assigning orally at the hearing of the demurrer grounds
of demurrer in addition to those assigned upon the record,
and these, if valid, will support the demurrer, though the
causes of demurrer stated in the demurrer itself may be
held bad: Daniell, Ch. Pr. (4th ed.), 589. A defendant cannot
demur ore tenus, unless there is a demurrer on the record.
Here the demurrer is bad for the reason I have mentioned,
not but that the grounds of demurrer may be good, but by
reason of a technical rule of pleading which no demurrer
ore tenus would reach or in any way affect. Neither am I
able to agree with the Attorney-General in thinking the
difficulty is cured by section 47 of the above Act. Under
the English Chancery order, of which this section is a copy,
it has been held that it does not apply to cases where the
demurrer and answer are to the whole bill: Emmott v.
Mitchell (1): Lowndes v. Garnett and Moseley Gold
Mining Co. (2): Skey v. Garlilke (3).

The plaintiff is of course entitled to the benefit of his
objections, though they arise out of a practice not in har-
mony with modern ideas and of very little practical utility.
At the same time I feel I should be disregarding my duty
to these litigants if T failed in applying such remedies as
this Court possesses, by way of amendment or otherwise,
as will without injury to any one of them secure a decision
of their differences with the least possible expense and
delay.  Such a course is in accordance with modern prac-
tice and in no way at variance with the rule laid down in
Baler v. Mellish (4).

(1) 9 Jur, 170, (3) 1 DeGi, & S, 396,
(2) 2J. & H. 282, (4) 11 Ves, 72,




ll.] NEW BRUNSWICK EQUITY REPORTS.

How does this demurrer stand on its merits? The
plaintiff claims specific performance by the defendants,
Anderson and wife, of an alleged contract made by
Mrs. Anderson through Scott, as her authorized agent,
with the plaintiff for the sale to him of a certain
piece of land. The agreement relied on is contained in
certain letters which passed between the plaintiff and Scott,
and which are set out in the bill. Three questions arise,
First, as to Scott's authority to bind Anderson ; second, as
to whether or not there was a completed agreement ; and
third, whether the agreement is in writing so as to satisfy
the Statute of Frawds. There is no question here of part
performance so as to render evidence of the verbal contract
admissible.

I quite agree with Mr. Wallace in thinking that when
a contract is entered into by means of correspondence you
must look to all the letters and all that took place between
the parties: Jervis v. Berridge (1); Hussey v. Horne-Payne
(2); Rossiter v. Miller (3).

I shall not discuss the question as to Scott’s authority,
for in my view the bill does not shew that there was any
completed contract signed by Mrs. Anderson or her agent,
the party sought to be bound. The first letter of any
importance is Scott's letter to the plaintiff’ of August 25,
1899, in which he stated to him that he had an offer of $300
for the land, and adds, “If you think you could afford to
give more for the land than I was offered, you, of course,
can have the land.” In his reply of September 2, the
plaintiff’ treats this as an offer to sell to him for 8300, and
accepts it.  In this he was clearly wrong, for the letter
will bear no such construction. It was evident from it
that Scott had two purchasers to deal with and that he
was trying to get the largest price he could. On the 11th
of September the plaintiff wrote to Scott, and, after recapit-
ulating what had taken place and again asserting that
Scott had offered to sell at $300, says, “If you wanted
more than $300, yon should have fixed your fignre so as
to give me a chance to see what 1 could do. Without

() Lo R.SCh. 351, (2) 4 App. Cas, 311, (3) 3 App. Cas, 1124,
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rejudice, however, let me say I will give $325 and pay
_pre) 3 g pa)

expenses of transfer, ete. Please let me know what you
intend doing.” To this letter Scott replied on the 18th of
September. He pointed out to the plaintiff his mistake in
thinking he had been offered the land for 300, and said he
had written his sister (Mrs. Anderson) of the offers he had
had, and said, “As soon as I hear from her I will be down
and, of course, as you were the first man to speak for the
land, T shall give you the refusal. But I think you are
mistaken when you said I offered you the land for this
price. I had no authority to sell at any price, but I think
it will not be many days till I hear from my sister, and
when I do I will be down and have it fixed up.” It is clear
from this letter that, whatever authority Scott had to sell,
he had no intention of exereising it until he had received
specific instruetions from his sister as to the offers made
The plaintiff’s offer to purchase for $325 was an entirvely
new offer, and it is a contract to sell at that price which
the plaintiff seeks to enforee. In reference to that offer
the plaintiff’ asks Scott to let him know wimt he intended
doing, and in Scott’s last letter he tells him: but the letter
contains nothing amounting in any way to an acceptance
of the offer, and the whole matter remained open until
after Mrs. Anderson had been heard from. The corre-

spondence between the plaintiff and Secott ended with
Scott's letter of the 18th of September, up to which time
there was no completed contract hetween them, either ver-

bal or written.  What next took place the plaintiff alleges
in section 7 of his bill to have been as follows: “That after-
wards, and on the 23rd day of September, 1899, the said
W. J. Scott came to my house, and, after we had breakfast
together, I said o him that T was surprised to hear that
he was dickering with Mr. Quinton, as I had offered to
give 8325 on the strength of his letter: that 1 considered
it the full commercial value for the property: that we
could go over it if he wished and see if T was not correet
or leave it to Mr. John Gilbraith, who knew the property,
but he said that was not necessary, or words to that eftect
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I then told him I considered the matter closed, and pro- 1900,
posed we should go to Mr. W. B. Wallace's office and have Aukiy
the matter settled up, as the papers and money were in his Aspeisos.
vault, to which Mr. Scott said ‘all right,’ and I thereupon HBarker. .
harnessed my horse to my waggon, and we started together
towards the city of Saint John.” It is contended that the
expression “all right” amounted to, and was intended to
be, an acceptance on the part of Scott of the plaintiff's
offer to purchase for $325. 1 should think it quite doubt-
ful whether the language fairly, much less necessarily,
bears that meaning, but, if it does, there is no writing of
any kind to satisfy the Statute of Frauds. The written
negotintions ended before the matter was agreed upon, and
the Statute seems to me to be a complete answer to the
pluintill"s‘ action. Apart from the technical objection,
which 1 have already disenssed, I think the demurrers
should be allowed, and, as they go to the whole bill, the
suit would be at an end.

Under the circumstances 1 shall give the defendants
leave to withdraw their answers on or before the 10th of
January next, leaving the demurrers as if they were
demurrers alone, with leave in that case to wmake any
amendments in their form (if any) as Counsel may advise.
If such leave is acted upon, and notice of such withdrawal
and the amendments (if any) ave filed with the Clerk and
served on the plaintifi’s solicitor within the above time
then the demurrers will be allowed with costs and costs of
suit: otherwise they will be overruled with costs.
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THORNE v. PERRY.

Donatio mortis causi — Savings bank deposit book — Trust
Remedy in Equity.

\ deceased person in her last illness, and shortly before her
death, handed to the defendant a government savings bank
pass book in which was credited in the names of the defend-
ant and the deceased a sum of money deposited in their
names, and at the same time told the defendant to pay to the
plaintiff $400 out of the bank, pay some debts owing by the
deceased, and her funeral expenses ; to which the defendant
assented.  The money on deposit belonged to the deceased,
but could be withdrawn by the defendant on delivery up of
the pass book, before or after the deceased’s death :

Held, (1) that the pass book was a good subject of a donatio mortis
causd

2) that there was a valid donatio mortis causd constituted by
trust, and enforceable in equity, in favor of the plaintiff.
The facts are fully stated in the judgment of the
Court.

Argument was heard October 12, 1900.

W. B. Walluce, Q.C., and . H. V. Belyea, for the
plaintiff: —

To constitute a valid donatio mortis causa it is neces-
sary, first, that the gift must have been made in contem-
plation of death ; secondly, that the subject-matter of the
gift must have been delivered to the donee; and thirdly
that the gift must have been made under circumstances
shewing that the subject-matter of the gift was to revert
to the donor in the event of his recovery: Tate v. Hil-
bert (1); Cain v. Moon (2). The delivery may be to a
third person in trust for the donee: Bunn v. Morkham (3):
Farquharson v. Cave (4); and though not to go into effect
with respect to the donee until the donor's death: Duf-
field v. Elwes (5); Drwry v. Smith (G); Sessions v. Moseley (7).
Marshall v. Berry (8). It will probably be argued for

(1) 2 Ves. 111. (5) 1 Bli. (N, 8.) 7.
(2) [18596] 2 Q. B, 253, (6) 1P, Wmns, 404,

(3) 7 Taunt, 223, (7) 4 Cush. 87,

(4) 2 Coll, 3566, 357. (8) 13 Allen (Mass. ), 48,
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the defendant that to give effect to the donation will be to
evade the Wills Act, as the defendant was also directed to
pay debts owing by the donor, and her funeral expenses, in
addition tv paying the plaintiff $400, and that the transac-
tion falls nothing short of an attempted disposition of
property by parol will. It is settled, however, by the
authorities that a donatio mortis causa is good under such
circumstances, The case of Blount v. Burrow (1) decides
that a donatio mortis causa may be made, although the
donee is to use the subject-matter of the donation to make
particular payments, and to retain the residue for himself.
In Hills v. Hills (2) a gift was held to be good as a donatio
mortis causa, although coupled with a trust that the donee
should provide the funeral of the donor. A difficulty may
be suggested, in view of the case of Lz parte Gerow (3),
whether a pass book may properly be the subject of a
donatio mortis causa. In that case it was held that a
bank deposit receipt, being only evidence of a debt, and not
a document that could be transferred so as to make the
bank liable to a third party, could not form the subject-
matter of a donatio mortis causa. While it is not neces-
sary that the soundness of this decision should be eriticised,
it is opposed to many English decisions, including Amis
v. Witt (4): Moore v. Moove (5); In re Dillon (6). But
the case is casily distinguishable. The money represented
by the pass book was on deposit in the joint names of the
deceased and the defendant.  On the delivery of the book
to the defendant the donor divested herself of control of the
money, and the control of it vested at once in the defend-
ant as trustee for the plaintitf.  The delivery of the subject-
matter of the gift was therefore complete in the lifetime
of the donor. The delivery of the pass book of a bank
does not resemble the delivery of the donor's cheque on a
bank, in which case it is held that it is not a good donatio
mortis causa if not presented before the donor’s death.

(1) 4 Bro, C, C, 72 (4) 33 Beav, 619,

(2) 8 M. & W. 01, (5) L. R. 18 Eq. 174,

(3) 5 AlL 512, (6) 4 Ch. D. 70,
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See Hewitt v. Kaye (1); Beak v. Beak (2); Rolls v. Pearce(3)
A cheque is an order, and, if the order is not acted upon in
the lifetime of the donor, it is revoked by the donor's
death. But, as pointed out by Lord Romilly, M.R,, in the
former case, the gift of a bond, or promissory note, or an
1 O U, is the gift of a chose in action, and the delivery of
such an instrument confers upon the donee all the rights
of the donor therein. That is the principle upon which
Amis v. Witt (4) was decided, where the donor gave the
donee a deposit note, by which bankers acknowledged that
they held so much money of the donor, and it was held
that the delivery of the deposit note was a good donativ
mortis causa.  In the recent case of In re Dillon (5) the
Court of Appeal reviewed all the English decisions upon
the question whether a deposit note is a good subject of «
donatio mortis causa, and decided the question aftirm-
atively. Cotton, L.J., in his judgment in that case says:
“If we go on prineiple, why should not this document be
a good subject of donatio mortis causa! The case
of Dufiield v. Elwes (6) shews that there may be a good
donatio mortis causa of an instrument which does not pass
by delivery, and that the executors of the donor arve
trustees of the donee for the purpose of giving effect to the
gift.  The case of Moore v. Darton (7) is very instructive
as to the elass of instruments which are subjeets of donatio
mortis causa.  There a document was executed when u
deposit of money was made.  The mere fact of the deposit
would ereate a debt: but the document, beside acknowledg-
ing the receipt of the money, expressed the terms . on
which it was held, and shewed what the contract between
the parties was. It was held that the delivery of that
document was a good donatio mortis causa of the money
deposited, and so, in my opinion, was the delivery of the
deposit note in the present case. The delivery gives no
legal title to the donee, nor did the delivery of the security
(1) L. R. 6 Eq. 108, (3) 44 Ch. D. 76,
(2) L. R. 13 Eq. 480, (6) 1 Bli. (N. 8.) 497,

(3) 5 Ch. D. T30, (7) 4 DeG. & 8. 517,
(4) 33 Beav, 019,
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in Dugfiield v, Elwes: but the House of Lords there laid it
lown that the executors were trustees for the donee and
must do what was necessary to perfect the transfer.” If
necessary, the Court should refuse to follow Kz parte
GFerow (1), but we submit it is quite distinguishable.

Jo D, Hazen, QC, and E. P. Raymond, for the

defendant : —

There was not an effective delivery by the deceased of
the subject-matter of the gift to satisfy the requirements
of delivery within the rule as to donationes mortis causa.
The delivery to the defendant of the pass book was aceom-
panied by a number of instruetions, with which it would
he necessary to comply before the transfer of the subject-
matter of the gift to the plaintiff could take place. The
defendant was constituted the agent of the donor, whereas
the delivery, to be effective, should have been to the defend-
ant as agent of the donee: Farquharson v. Cave (2)
The gift to the plaintiff was not of the pass book, but of a
portion of the money represented by it.  The gift therefore
amounts to an attempted testamentary disposition of the
donor’s property, and not to a donatio mortis causa.
Again, the gift was not to take effect until the donor’s death,
whereas it is a condition of a valid donatio mortis causa
that the gift shall take place presently. In Powell v. Helli-
car (3) the deceased, immediately before her death, told A.
to take the keys of a dressing case and box, containing a
watch and trinkets, and immediately on her death to deliver
the wateh and trinkets to the plaintiff. It was held that it
was not a valid donatio mortis causa. See also Earle v,
Botsford (4): Bunn v. Markham (5): Mitchell v. Smith (6)
Basket v. Hassell (7). Since the delivery is postponed
until the donor’s death the gift is a legacy, and transmissible
only by will.  If an instrument, for instance, is clearly
testamentary, that is, an instrument not intended to take

(1) 5 AllL 512, (5) 7 Taunt, 223,

(2) 2 Coll. 356, (0) 4 DeG, J. & 8. 121,
(3) 20 Beav, 201, {7 107 U8, 002,

(4) 28 N. B. 407,
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effect until after the death of the person exeeuting it, and
dependent upon his death for its vigour and effect, but is
not duly executed as a will, it will not be given effect as a
donatio mortis causa. See White & Tudor's L. C. (1)
If any other rule was allowed than that the delivery
must be in pracsenti to constitute an effective donatio
mortis causa, the distinetion between such a form of
gift and a bequest is gone, and the Wills Aet is
defeated.  To allow the defendant to carry out the
deceased’s instructions would be to clothe him with the
authority of an executor under a duly exeented will.  Such
a palpable evasion of the Wills Act will not be permitted.
In Thowpson v. Heffernan (2) it was vainly sought to
establish a donutio mortis cause under circumstances closely
similar to those in the present case, The party setting
up the gift claimed that the donor, in the presence of his
housekeeper and the defendant, directed the housekeeper
to hand to the defendant a sum of money, which, he said,
was in a certain box : that he directed a legacy of £50 to
be paid to the housekeeper, and a’sum of £5 to another
person, and told the defendant, after paying the funeral
expenses, to keep the remainder for himself. The donee
lid not take away the money until the following day,
when the donor was unconscious. In the course of his
judgment Lord Chaneellor Sugden makes use of the
following pertinent remarks: “The transaction is more
like a nuncupative will than a donatio mortis causa, which
is permitted by law [if] accompanied by ecertain acts
essential to its validity . one of which is that the subject
of the gift should be actually handed over at the time,
If & man on his deathbed eall an intended legatee, and put
a bag of money into his hands, such a gift is good. But
heve there appears to have been a general disposition of
this man’s property, in the nature of a will.  He constitutes
the defendant substantially his executor,” ete. It eannot
be said here that delivery was completed in the lifetime of
the donor because the pass hook was handed to the

(1) Vol 1(7th ed,), 103, (2) 4 Dr, & W, 285,
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defendant as an agent or trustee of the donee. The defend-
ant was not to give the money to the donee until the donor’s
death. According to George E. F. Perry’s evidence the
direction with respect to the gift to the plaintiff was to
pay it to her “after she (the donor) was gone.” As the
gift was to take effect only upon the death of the donor, it
was not a present executed gift mortis eausa, but an
attempted testamentary disposition. The transaction does
not fall within the rule that a donatio mortis causa is
valid, though coupled with a trust, for in such a ease there
must be an immediate delivery of the subject-matter of
the gift.

1900. December 18, BARKER, J.: —

Mary C. Perry departed this life on the morning of
June 17, 1899, intestate, leaving her surviving two
children, the plaintiff and defendant, and some grand-
children, issue of a deceased davghter. At the time of
her death, or rather at the time she made the donation
which gives rise to this litigation, she had on deposit some
$1,176 of her own money in the Government Saving-
Bank at St. John, the pass book for which she always had
and then had, in her possession.  She was also at the sam:
time possessed of some promissory notes amounting to about
$250, some bedding, and, it is said by the defendant, of
some $200 in cash. Though the deceased died at the
plaintiff’s home, where she had gone on a visit, she gener-
ally lived with the defendant after the death of her
hnsband.  During the night immediately preceding her
death, finding herself ill and, as she thought and as the
event proved, in a dying condition, she sent for her son
(the defendant) to come and see her: and while she wa-
lying in bed and a few hours before her death, and when
she realised that her end was not far away, she made, as i~
alleged, a gift of the Savings Bank book, a pocket book
and a small trunk, with their contents, to the defendant
Several persons besides the plaintifft and defendant wer
present at the time, and there is really no substantial dis
agreement between all the witnesses as to what took plaee
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The plaintifi’s aceount is as follows: “After the defendant
had entered the room where his mother was lying in bed
he asked her how she was, and she said she was very
poorly, and then after a very short time she said,
‘Priscilla (that is, the plaintiff), you go to that chest
(pointing to an old-fashioned chest in the room) and give
me your father’s little trunk and satchel,’ and gave me the
keys. I did as she told me, and she handed the trunk to
George Perry (the defendant) and said, ‘ Here is the
papers ;" and then she opened the satehel and she took out
a pocket book, and she says, ‘Here is the pocket book.'
Then she took out the bank book, and she said, * Here is
the bank hook : I want you to pay her $400 out of the
hank—it is Priscilla I mean:’ and she says, ‘George, now
vou will do it,” and he said, * Yes, mother, I will if it is
there:" and she said, * It is there, and there is more there,
too.  She said *If T rally, I want you to give these things
back to me,” and he said he would : and then she says, ‘1
want you to see to my burial”  He said, ‘Is there any
particular minister that you want to preach your funeral
sermon /" and she said no, but to get Rev. David Pater-
son.” The plaintiff says that she did not hear anything
said about debts being paid : that the defendant retained
|m\sv,~~in|| of the articles delivered to him and never ]nn'tml
with them.  She also says that soon afterwards all present
except hersell went to hreakfast.  She remained in the
room with her mother, and while they were there alone
her mother gave her another pocket book, which she took
from under the pillow, saying, “ This will be quite a help to
vou." In this pocket book, the plaintiff says, were several
promissory notes, amounting in all to about $250, but
nothing else of any value.  Margaret Carpenter, a neighbor
of the family, who was present, also testifies as to the
delivery of the pass book, pocket book and trunk, and the
deceased’s direction as to the payment of the £400 to the
plaintiff, but says that she heard nothing said as to funeral
expenses, but did as to the payment of two small debts.
Bayard Thorne, who is the plaintifi’s stepson, was also
present.  He says that he heard nothing about funeral .
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expenses, but there was something said about two small
debts. He also says that when the deceased handed the
defendant the bank pass book she said: “ This is the bank
hook, and I want you to give her $400 out of it—Priscilla
I mean;” and George said, “ I will, mother, if it is there,”
and she said it was there. The defendant’s account of
what took place does not differ from that of the other
witnesses as to the payment of the $400 to the plaintitf,
bhut it is more particular as to other matters. He said that
his mother handed him the trunk first, then the pocket
ook, and then the bank book, and that she said, “ Give
Priscilla $400.” He said he would if it was there, and she
replied it was there all right. His evidence then proceeds :
*So she went on to say, I give you them notes and collect
them and pay my doctors’ hills:" and she said, ‘I have a
shop bill] or she mentioned about Tommy Todd, and she
said. “ You pay them. Then she talked about the funeral
expenses,” and he says he was to pay them. On his eross-
examination he admits that he understood that the plaintitt
was to get the $400. He supposed it was to come out of
the bank money. George E. F. Perry, the defendant’s son,
a young lad, was also present.  He says the deceased spoke
of notes, and, as to the money for the plaintiff, he said his
grandmother said, “ Give Priscilla $400 in the bank.” And
on - cross-examination this question was asked him:
‘And you remember distinetly that she made this remark
in regard to the bank hook —that he was to give Priscilla
%400 out of the bank 7" To which he answered “ Yes"”
In another part of his evidence he says that when his
grandmother gave the defendant the bank book she said :

There is the bank book : yon take and get $400 out of
the bank and give to Priseilla.”

The defendant says that the trunk which was handed
to him contained nothing of value except a mortgage or
some papers of that elass belonging to his father's estate,
and that the pocket book, in which he expected to find
money and promissory notes, contained neither the one nor
the other. In fact, it is this circumstance which has given
vise to this dispute, as the defendant by his answer
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1900 expresses his willingness to pay the plaintiff her $400 if
‘o she will hand over to him the promissory notes which she
Pewiv. peceived from her mother shortly before her death, and
Sarkerd. which, he says, were intended to be given him, and there-

fore of right belong to him.
The plaintiff elaims that as to the pass book and other
articles there was a donation mortis causa, coupled with a
trust as to the money in the Savings Bank in favor of her
to the extent of $400; and this bill is filed to enforee that
claim. The parties have chosen to administer their
mother’s estate without any formal letters of administra-
tion, and the ease must be determined as a matter solely
between the plaintiff’ and defendant. I think the plaintiff’

is entitled to a decree,

Three things must concur in order to establish a
donation mortis causa. The gift must have been made in
contemplation, though not necessarily in expectation, of
leath; there must have been a delivery of the subject-
matter of the gift to the donee or some one for him, and it

i ; must have been made under such circumstances as shew
that the thing is to revert to the donor in case of re-
{ covery: Cain v. Moon (1).

The evidence in this ease leaves no doubt in my mind
that all these three requirements have been satisfied in this
case.  As to the contemiplation of death and the reversion
of the subject-matter of the gift in case of recovery there
can, I think, be no question.  The only difficulty suggested
is us to the pass book, and it is said that such a book is not
the subject of a donatio mortis causa so as to pass the

1 title to the money represented by it. It must be remgm-
; bered that at the time this alleged gift was made, and for
( a long time previous, the money in question, althongh be-
longing exclusively to the deceased, was deposited, with the
defendant’s knowledge, in the joint names of himsell and

T
e~

his mother, in which ease either or the survivor eould
withdraw on the production of the pass book. When,

{ therefore, the deceased delivered the pass book to the {
‘ i ! defendant she clothed him with full authority and power

(1) [1806] 2 Q. B. 253,

e
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to draw the whole fund from the bank and placed it
entirely under his control. Even in cases where the money
is deposited in the name of the donor such a delivery of
the pass book has been held sufficient to render the gift good
as a donatio mortis causa. See Sheedy v. Roach (1):
Tillinghast v. Wheaton (2): Hill v. Wheaton (3).

How much stronger is the case where the money is on
deposit in the name of the donee and he only needs
possession of the pass book to complete his entire control
over it. There is nothing whatever in all the evidence
to suggest that it was not the intention of the de-
ceased, or the understanding of every person present
who heard what took place, that the eontrol over this
money in the bank, and the pocket book and small
trunk, with their contents, was by the delivery to pass then
and there to the defendant as a gift in contemplation and
expectation of death. It is, however, contended on the
part of the defendant that the request or direction to him
to pay the funeral expenses of the deceased and her one or
two trifling debts and this $400 to the plaintiff shews con-
clusively that the transaction was nothing more than an
attempted testamentary act,and for that reason inoperative
as a gift.  Blount v. Burrow (4) and Hills v. Hills (5) are
direct authorities against this proposition. In the latter
case the deceased during her illness told her landlady that
“she felt. much worse and she wished her brother James to
bury her: that she wished him to have all she had, and he
would bury her comfortably.” Soon afterwards the brother
came to see the deceased, and she then, in the presence of
the landlady, a few minutes before her death, put her
pocket book into his hands, the pocket book containing
at the time about £80 in cash and notes, everything appar-
ently which she possessed. This was held to be a perfectly
good donatio mortis causa, though the gift was for a
special purpose and coupled with a trust. Parke, B, says
in reference to the direction as to payment of funeral
expenses: “ It is not indeed properly a condition, because

(1) 124 Mass, 472 (4) 4 Bro. C, O, 72,
(2) 8 R. 1. 350, (5) 8 M. & W. 401,
(3) 68 Me, 634,
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1900.  otherwise the property would not vest until performance

Tworsk of it, but a trust upon which the donatio mortis causa
ey, was made.  And the authority to which T have already

Harker. 0. referred, of Blount v. Burrow, goes the length of deciding
that it is no objection to the gift that it is made for a

special purpose.”  Alderson, B, says: “The case of Blount

v. Burrow decides that a donatio mortis causa may be

made for a particular purpose ; that the party may deliver

the subject-matter of the gift so as to pass the property to

the donee, in contemplation of death, although he is to use

Hil it for a particular purpose, or out of it to make particular
{ payments, and to keep the residue for himself.” Rolfe, B,
says he cannot see how the annexation of a trust to the
gift can make any difference, and adds:  “If it be lawful

so to give the property out and out to the party for his
{1 own use, I eannot see that it makes any difference that
i with it he is to pay for a particular thing. If a man on
81 his deathbed gives another £1,000, is it any addition to the,
‘ evils attending this mode.of bestowing property that he
attaches a condition to it—as, for instance, that he stipu-
late that his brother shall receive an outfit to India ? The
case of Blount v. Burrow is expressly in point and dis-
poses of the question.”

That a parol declaration of trust in reference to
personal property is good and ean be enforeed will not be
N ] disputed.  See Peckham v. Taylor (1). And there is, in
| my opinion, no difference whatever in this respect between
gifts inter vivos and those mortis causa, except so far as
the annexing of a trust to the gift may furnish evidence
that there was no valid donation at all, but only an
attempted testamentary act. And in cases where the
evidence clearly establishes an exeented and complete
delivery to the donee of the possession and title to the
[ property, the fact that there is a trust annexed to the gift
furnishes no evidence whatever to defeat the gift or to
change its character. This ground of defence, I think,
fails.

Another objection raised to the plaintift's right to

(1) 31 Beav, 250,
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suceceed in this action was that her remedy, if any, was
by action at law for money had and received, though
it was conceded by Counsel that the remedy in this
Court was concurrent. See Scott v. Porcher (1). This
involves the question whether or not a trust was created.
It is certainly so regarded in Hills v. Hills, already
cit»' In Moore v. Durton (2) the dispute arose in
part as to the effect of a receipt in the following form:
“ Received the 22nd of October, 1843, of Miss Darton for the
use of Anne Dye, one hundred pounds, to be paid to her at
Miss Darton’s decease, but the interest at 4 per cent. to be
paid to Miss Darton.” The Viee-Chancellor held that the
document ereated an effectual trust infer vivos in favor of
Amn Dye.  Now, in this present case, the defendant took
the pass book and the money represented by it, and he
holds it to-day for this plaintifft so far as $400 are
concerned. It was for that purpose that he assented to
take the money: he actually got the money under that
arrangement, and it is for thatepurpose that he now holds
it. always subject to this—that the gift would be subject
to the payment of debts, that being a condition which the
law attaches to such donations. The defendant, I think,
holds this $400 in a fiduciary character for the plaintitf—
liable for a breach of trust if he does not pay it over. To
discharge himself he may show that the fund has been
disposed of in paying debts or in the discharge of any
other claim superior and prior to that of the plaintiff.
But, subject to that, he must discharge himself by payment,
and until he has admitted a specitic sum in his hands to be
paid to the plaintiff, and thus rendered himself liable
personally and individually, and not as trustee, no action
at law would lie, but the matter is simply a trust.

In Burdick v. Garrick (3) Lord Justice Giffard says :
“1 do not hesitate to say that where the duty of persons is
to receive property and to hold it for another, and to keep
it until it is called for, they cannot discharge themselves
from that trust by appealing to the lapse of time. They
can only discharge themselves by handing over that prop-

(1) 3 Mer, 652, (2) 1 DeG, & 8. 517, (3) L. R, 5 Ch.243.
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erty to somebody entitled toit” In Lyell v. Kennedy (1)
Lord Macnaghten, in reference to the above passage, says
that it is a sound proposition, and adds: “T do not think it
can make any ditference what the nature of the property
may be, whether it is a lump sum, or collected in the shape
of rents aceruing from time to time. I do not think it can
make any difference whether the person in whose behalf
the property is professedly received is, or is not, under
disability, or unborn, or unascertained. Nor do I think it
can make any difference whether the duty arises from
contract or is connected with some previous request, or
whether it is self-imposed and undertaken without any
authority whatever, If it be established that the duty
has in fact been undertaken, and that property has been
received by a person assuming to act in a fiduciary
character, the sume consequences must, I think, in every
case follow.”

In this case we have it proved—in faet, it is not
denied—that this defendant agreed to receive this fund,
and in fact did receive this fund, and in fact now holds
this fund for this plaintitf. No one else claims it. No one
else has any right to claim it so far as the evidence goes.
At all events, as between this defendant and this plaintiff,
what right has the defendant to withhold this money ?
The only reason, as given by the defendant himself, is that
the plaintiff has the promissory notes which, he elaims,
were intended for him. T am unable to see that this forms
the slightest answer to the claini.  As next of kin her right
to the notes is at least as good as his, und, if her evidence
is to be accepted, she has a saperior title to his derived
directly from her mother. Her right to the notes is in no
way involved in this suit. It may be questiofed in other
proceedings, but I think it does not arise here. See
Roper v. Hollund (2); Bond v. Nurse (3); Bartlett v.
Dimond (4); Coutant v. Schuyler (5); Drury v. Smith (6).

There must be a deeree for the plaintiff for payment
of the $400 and costs.

(1) 14 App. Cas, 437, () M. & W. 50,
(2) 3A.& E. 00, (5) 1 Paige, 316,
(3) 10 Q. B. 244, (6) 1 P. Wms. 404,
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CARROLL v. ROGERS.

Deed — Competing purchasers — Registry Act, 57 Viet., ¢. 20, ss.
20, 69— Unvregistered deed — Sale of part of lot of land —
Subsequent registered mortgage of remainder of lot — Refer-
ence in description to previous conveyance — Subsequent deed
of whole lot — Notice — Priovities.

A part of a lot of land was sold to the plaintiff by M. by deed,
which the plaintiff negleceed to register. Subsequently M.
mortgaged {)y registered conveyance the remainder of the lot
to 8, The description in the mortgage of the land followed
the original description of the whole lot, but *excepted the
portion sold and conveyed by the said ™ M. to C. (the plain-
tiff), Subsequently M. sold and conveyed by registered deed
for valuable consideration the whole lot of land to the defend-
ant, who had notice of the mortgage, but not of its con-
tents. By Act 57 Viet., ¢, 20, s, 20, an unregistered convey-
ance shall be fraudulent and void against a subsequent
purchaser for valuable consideration whose conveyance is
previously registered. By section 69 of the Act the registra-
tion of any instrument under the Act shall constitute notice
of the instrument to all persons claiming any interest in the
lands subsequent to such registration,

Held, that by the Act the registration of the mortgage consti-
tuted actual notice of its contents to the defendant, whose
title therefore should be postponed to the plaintiff’s,

The facts are fully stated in the judgment of the
Court.
Argument was heard November 27, 1900.

L. J. Tweedie, Q.C., for the plaintiff: —

A registered conveyance will be postponed in equity
to a prior unregistered conveyance where the second
purchaser bought with notice of the earlier conveyance,
notwithstanding the provision of the Registry Act, 57
Viet., e. 20, 5. 29, by which it is expressly enacted that the
unregistered conveyance shall be fraudulent and void
against a subsequent purchaser for valuable consideration
whose conveyance is previously registered. The policy of
the Act is to protect subsequent purchasers against prior
secret conveyances. If the prior conveyance is not secret,
though unregistered, the intending purchaser cannot be

1900
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prejudiced by it.  If. having notice of a prior conveyance,
he is able to obtain priority of title by priority of
vegistration, the Act is turned to a mischievous and
inequitable purpose.  In the well known case of Le Neve
v. Le Neve (1) the decision that a deed first in time, though
unregistered, should be preferved in equity to a registered

deed where the grantee thereof had notice of the former
deed turned upon the construction of the Middlesex
Registry Act, 7 Anne, c. 20, by which it was enacted
“that a memorial of all deeds and conveyances whereby
any honours, manors, lands, ete., in the county of Middlesex
may be any way affected in law or equity may be
registered in such manner as is after directed; and
that every such deed or conveyance that shall be made
and executed shall be adjudged fraudulent and void against
any subsequent purchaser or mortgagee for valuable
consideration, unless such memorial is registered as by this
Act is directed before the registering of the memorial of
the deed or conveyance under which such subsequent
purchaser or mortgagee shall claim.”  Lord Hardwicke in
his judgment says: “ What appears to be the intention of
the Act? Plainly to secure subsequent purchasers and
mortgagees against prior seeret conveyanees and fraudulent
incumbrances.  Where a person had no notice of a prior
conveyance, there the registering his subsequent conveyance
shall prevail against the prior: but, if he had notice of a
prior conveyance, then that was not a seeret conveyance
by which he could be prejudiced.  The Aet gives [the
subsequent purchaser] the legal estate, but it does not
say that he is not left open to any equity which a prior
purchaser or incumbrancer may have; for he ean be in no
danger when he knows of another incumbrance, because
he might then have stopped his hand from proceed-
ing. It would be a most mischievous thing if a person
taking advantage of the legal form appointed by an
Act of Parlianment, might under that protect himself
against a person who had a prior equity, of which he had
notice.” The principle of the decision in Le Neve v. Le Neve
(1) Amb, 1§36,
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has been repeatedly followed by English and Irish courts.
See Ford v. White (1), and Agra Bank. Limited v. Barry (2).
The defendant Rogers before he purchased had notice of
the plaintitf’s conveyance. He bought subject to the
registered mortgage from McLaughlin and wife to Sproul,
which, though conveying the land aceording to the
deseription in the deed from Loggie to MeLanghlin, exeepts
that portion sold and conveyed by MeLaughlin and wife to
the plaintitf. It is not necessary to fix Rogers with notice
of the plaintiff’s title that it shonld be shewn that he had
actual  knowledge of the deed to the plaintiff The
Registry Aect, 57 Viet., e. 20, s. 69, provides that “the
registration of any instrument under this Act shall consti-
tute notice of the instrument to all persons elaiming any
interest in the lands subsequent to such registration,’
Under this section, therefore, Rogers had notice in law of
the mortgage to Sproul, and of its contents. It is «
principle in equity that, where a deed or other muniment
forming part of the chain of title to land contains a
reference to or recital of a deed relating to the same
property, the purchaser will be charged with notice of the
reference or rvecital: Bisco v. Eurl of Banbury (3): Coppin
v. Ferayhough (4): Malpas v. Ackland (5): Farrow v

Rees (6): Danby v. Coutts (7): Poole v. Adams (8):
White v. Foster (9): Central Trust Co v. Wabash Rail-
way Co. (10): George v. Kent (11). In these cases the instru-
ment referring to other incumbrances came to the actual
knowledge of the purchaser. Here, if the Sproul mortgage
was not read by Rogers, the Registry Act imputes express
notice of it and its contents to him. See Trust and Loan
Co. v. Shaw (12): M'Kay v. Bruce (13): Clark v. Bogart
(14).  Rogers must afso be affected with the knowledge of
his solicitor, who was fully cognizant of all the facts

(1) 16 Beav, 120, (8) 33 L. J., Ch. 639,
(2) Lo R. 7 H. L. 47, (9) 102 Mass. 375,

(3) 1 Ch. Ca. 207. (10) 20 Fed. Rep. 546,
(4) 2 Bro, C. C. 21, (11) 7 Allen (Mass. ), 16.
(5) 3 Russ. 273, (12) 16 Gr. 446,

(6) 4 Beav. 18, (13) 20 O. R. 718,

(7) 20 Ch. D, 500, (14) 27 Grs 455,
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connected with the title to the property: Bouwrsot v.
Savage (1); Marjoribanks v. Hovenden (2); Hewitt v.
Loosemore (3); Nizon v. Hamilton (4). While the plain-
tiff may not be entitled to have the conveyance to Rogers
vectified, he is entitled to a decree declaring that his
deed has priority over the deed to Rogers, or declaring
Rogers to be a trustee of the property, with directions
to convey it to the plaintiff. See Lee v. Clutton (5);
Greaves v. Tofield (6); Potter v. Sanders (7). Dickenson v.
Dodds (8).

R. Murray, Q.C., for the defendant : —

The defendant Rogers had neither actual nor con-
structive knowledge of the conveyance to the plaintiff.
A presumption of notice cannot be founded under the
Registry Act. To do so would introduce the evils which
the Act was framed to avoid. Unless the defendant had
actual notice of the plaintiff’s deed the priority the defend-
ant has obtained by registering his deed will not be
interfered with. The modern view of registration Acts is
that a purchaser shall be free from the imputation of
constructive notice:  Wyatt v. Barwell (9): Lee v.
Clutton (10); New Iwzion, Tyre and Cycle Co. v. Spils-
bhury (11): Ross v. Hunter (12): Pomroy v. Stevens (13);
Lamb v. Pierce (14). While it is submitted that the

doctrine of constructive notice has no application to
qualify or infringe upon the Registry Act, it is to be
observed that it is a doctrine not favored by the Courts,
and is only applicable where fraud or gross negligence is
present.  In Ware v. Lord Egmont (15) Lord Cranworth
says: ‘I must not part with this case without expressing
my entire concurrence in what has on many occasions of

(1) L. R. 2 Eq. 134, (9) 19 Ves, 435,

(2) 1 Dru. 11, (10) 45 L. J., Ch, 43.

(3) 9 Hare, 419, (11) [1898] 2 Ch. 481,

(4) 2 Dr. & Wal, 364, (12) 7 Can. 8. C. R. 305,

(5) 46 L. J., Ch. 43. (13) 11 Met. 244,

(6) 50 L. J., Ch. 118, (14) 113 Mass, 72.

(7) 6 Hare, 1. (15) 4 DeG., M. & G, 460, 473,
(8) 2Ch. D, 463,
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late years fallen from Judges of great eminence on the
subject of constructive notice, namely, that it is highly
inexpedient for Courts of Equity to extend this doctrine.
When a person has actual notice of any matter of fact,
there can be no danger of doing fajustice if he is held to
be bound by all the consequences o° that which he knows
to exist. But where he has not actual notice, he ought
not to be treated as if he had notice, unless the circum-
stances are such as to enable the Court to say, not only
that he might have acquired, but also that he ought to
have acquired, the notice with which it is sought to affect
him; that he would have acquired it but for his gross
negligence in the conduct of the business in question.
The question, where it is sought to affect a purchaser with
constructive notice, is not whether he had the means of
obtaining, and might by prudent eaution have obtained,
the knowledge in question, but whether the not obtaining
it was an act of gross or culpable negligence.” See also
English and Scottish Mercantile Investment Co. v. Brun-
ton (1),and Bailey v. Barnes (2). It cannot be said to be
gross or culpable negligence on the part of Rogers that he
did not make a search of the registry, or did not acquaint
himself with the contents of the Sproul mortgage. It
would only be so if he wilfully abstained from doing so in
order to avoid obtaining a knowledge of his vendor’s title.
There was no reason why Rogers should investigate the
Sproul mortgage, since he was unaware that it contained
any allusion to plaintifi’s conveyance. The present case is
concluded by the decision in Miller v. Duggan (3), where it
was held that the assignee of a mortgage without notice was
not affected by the unregistered equity of a mortgagor to
have the mortgage reformed so as to exclude a portion of
land not intended to be included in the mortgage.

Tweedie, Q.C., in reply.
1900. December 18, BARKER, J.: —

By a deed dated November 1, 1893, and registered
on November 6th in the same year, one William S. Loggie

(1) (1802] 2 Q. B. 708, (2) [1894] 1 Ch. 25.
(3) 23N. 8. R. 140; 21 Can. 8. C. R. 33,
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conveyed to Elizabeth MeLaughlin, one of the defendants
a farm of land in the County of Northumberland. In 1894
the plaintiff bought a piece of this land for the sum of
$50, which he paid at the time, and on the 2nd of August
of that year, in completion of this purchase, McLaughlin
and wife executed a conveyance to the plaintifft.  When
McLaughlin purchased from Loggie he secured the pur-
chase money by mortgage on the land and some other
property. This mortgage is also dated November lst,
1893, and was registered on November Gth. In 1896
MecLaughlin was arranging to pay off the balance then due
on his mortgage to Loggie, and for that purpose he
borrowed $400 from one Sproul, and, to secure this sui,
McLaughlin and wife on the 27th of May, 1896, executed
a mortgage to Sproul on the two properties included in th
mortgage to Loggie —that is, the property orviginally pur-
chased from Loggie—and another which is not invoived
in this suit in any way. The first property —that is, th

Loggie property —is deseribed in the mortgage to Sproul
precisely as in the orviginal de from Loggie to MeLaugh-
lin, but with this elause add (excepting that portion of
the above deseribed lands ch was sold and conveyed by
the said John MeLaughlin and Elizabeth MeLaughlin to

one Fenton Carroll), the same " —that is, the whole lot—
“being the lands and premises that were sold and conveyed
to the said Elizabeth McLaughlin by William S. Loggic
and wife by deed bearing date the first day of November,
A. D. 1893, as by reference thereto will fully appear.”
This mortgage was duly registered on June 5, 1896
In 1897, the defendant Rogers purchased this lot—the
whole lot, as he says—from McLaughlin for $700, and on
the first day of October of that year McLaughlin and
wife executed a conveyance of the whole lot to the defend-
ant Rogers in completion of his purchase, and this convey-
ance was duly registered on the 25th of March, 1898,
The plaintiff, who is an illiterate man, neglected registering
his conveyance, being, as he said, ignorant of the fact that
registry was in any way necessary to the completion of
his title, He did, however, enter on the piece he had
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purchased, and made some cutting on it, it being wood-
land.  In the spring of 1898, after the plaintiff had heard
f the conveyance to Rogers of the whole lot, he applied
to him for a reconveyance to him (the plaintiff) of that
portion of the lot purchased by him in 1894, and which
had been conveyed to him: and he tendered Rogers a con-
veyance of that piece of the land for execution, but
Rogers refused to execute it, claiming that he had bought
and paid for the whole lot without knowing anything of
the plaintiff’s purchase. The plaintift’ then filed this bill
sgainst Rogers and the MecLaughlins, by which he claims
relief on two grounds. First, he seeks to have the con-
veyance to Rogers rectified on the ground of mutual
inistake, so that the piece of land purchased by him
~hould be excluded from Rogers' conveyance ; and second,
he seeks to have his conveyance given a priority over the
vegistered deed to Rogers on the ground that Rogers
purchased with notice and knowledge of his rights.

As to the first ground for relief, I think the plaintifi’s
case entirely fails. The plaintiff’s difficulty arises solely
out of his neglect in registering his deed. Had he done
that, any mistake made afterwards between McLaughlin
and Rogers would not have affected him or his title. The
plaintiff was in no way party to any mistake : he acquired
his title, such as it is, before the alleged mistake was
made.  In addition to this, I think the evidence altogether
fails in establishing any such mutual mistake as would
<ustain a bill to reform the conveyance to Rogers on that
sround. The evidence relied on as shewing this mistake
is also relied on as shewing notice to the defendant Rogers
f the plaintiff’s rights, and on that point I will refer to it
nore particularly later on. If the plaintitt' is entitled to
relief at all, it must be on the second ground. To succeed,
however, on that ground there must be satisfactory proof
that when Rogers purchased he had actual notice of the
sale to the plaintiff; constructive notice being insufficient
‘or the purpose : New Brunswick Ruilway Co. v, Kelly ().

(1) 26 Can. 8. C. R. :“I.‘
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The Chief Justice there says: *“The law as to postpon-
ing subsequent purchasers who may have acquired priority
over earlier grantees by first registering their conveyances
is clear. Actual notice is requisite; such notice as will
make the conduet of the subsequent purchaser in taking
and registering his conveyance frandulent being indispens-
able.” It is elear from the evidence that when Rogers
purchased the mortgage to Sproul it was on record, and it
is equally clear that anyone reading it must have seen that
the piece of land excepted from its operation was a piece
which before that had been sold and conveyed to the
plaintifft.  This was a clear declaration by Rogers’ vendor
under his hand and seal, that at some time before he had
sold a piece of the land originally purchased from Loggic
to the plaintiff, and if, by operation of the Registry Act
the registry of this mortgage is actual notice to subse-
quent purchasers of their contents, then Rogers had actual
notice when he bought that a part of the land which he
was purchasing from McLaughlin had been actually sold
hefore that to the plaintiff, and conveyed to him; in which
case this Court would postpone Rogers’ prior registered title
to the plaintiff’s previously acquired title, In speaking ot
constructive notice, Wigram, V.-C.,in Jones v. Smith (1) says
that the cases may be divided into two classes, the first of
which is where the party charged has had actual notiee
that the property in dispute was in fact in some wa)
affected, and the Court has thereupon bound him witl
constructive notice of facts and instruments to a knowledg:
of which he would have been led by an inguiry into the
charge, encumbrance, or other circumstance affecting the
property, of which he had actual notice. As an illustra-
tion of this constructive notice, Bisco v. Eurl of Ban-
bury (2), may be cited, where it was held that the
purchaser who had actual notice of a specific mortgage
which on its face referred to other encumbrances, was
hound by the other encumbrances, of which an inspec-
tion of the mortgage would have afforded him full

(1) 1 Hare, 55, (2) 1 Ch. Ca. 287,
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information. In Patman v. Harland (1), Jessel, M.R,,
says: “Constructive notice of a deed is constructive
notice of its contents, and, if you have notice of a deed
relating to the title and forming part of the chain of title,
you have notice of the contents of that deed.” It would
seem from these and many other authorities which might
be cited to the same effect that, if construetive notice of
the plaintift’s conveyance was sufficient, the actual notice
of the mortgage which Rogers had would have fixed him
with a knowledge of the plaintiff’s title which appeared
in the mortgage. * Constructive notice, however, is not
sufticient: Ross v. Hunter (2), and the question then
arises how far actual notice is made out by virtue of the
Registry Aect, 57 Viet., ¢. 20. Section 69 of that Act
enacts that “ the registration of any instrument under this
Act shall constitute notice of the instrument to all persons
claiming any interest in the lands subsequent to such
registration, notwithstanding any defect in the proof for
registiation,” ete,

It cannot, I think, be suecessfully argued that the only
effect of this section is to substitute a statutory notice of
an encumbrance or something affecting the property in the
place of an actual notice, but that the rule still remains
that you are fixed only with a construetive notice of what
an examination of the registered instrument would have
revealed to you: and therefore in a case like this present
one the statute carries it no farther and places the parties
in no different position than they were by the actual notice
of the existence of the mortgage, which admittedly Rogers
had.  While it is true that Courts of Equity will not
permit the registry laws to be used as a protection against
fraudulent transactions, it cannot be denied that the trend
of modern judicial decisions has been in the dirvection of
restrieting the doetrine of construetive notiee rather than
extending it, and in making the registry the one place to
which purchasers should be compelled to go in order to
ascertain the title to property. In dealing with a similar
enactment in Ontario the Supreme Court of Canada, in

(1) 17 Ch. D, 350, (2) 7Can. 8. C. R, 280,
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Rooker v. Hoofstetter (1) say : “The object of the statute
is to make every purchaser of an interest in lands, in order
to his own security, to search the registry of titles
established by law ;" and they lay down the doctrine that,
if he does so, and finds a document in point of fact upon
the registry relating to the land he is sbout acquiring,
he acquires thereby actual notice of such doeument,
although there may have been some informality in the
proof or acknowledgment of the execation of the instru-
ment which rendered its registration irvegular.  But, if the
purchaser fails in searching the registy, he must aceept
the registration as equivalent to actual notice, unless the
registration is a nullity altogether. This was a ease of an
equitable charge on land created by an agreement, and
such instruments are by the present Registry Act entitled to
he registered.  See section 2

In Bell v. Walker (2) it appeared that by a deed duly
executed and registered lands with a water frontage were
vested in a man for life, with remainder to his son in fee.
The deed contained an agreement that neither party should
be at liberty to dispose of or encumber the property in any
way without the consent of the other. The father, with
the knowledge, but without the consent of the son, sold
portions of the water frontage, and the purchaser, with
the son's knowledge, improved thereon.  After the father's
death the son sold and conveyed the lands, including the
whole water frontage to W., whereupon a bill was filed by
the vendee under the father against the son and W, elaim-
ing absolutely the part of the water frontage which had
been conveyed by the father on the ground of acquiescence
by the son, and that W. had notice of the plaintiff's
interest.  The present  Chief Justice of Canada, then
Viee-Chancellor of Ontario, says: *The registration, by
force of the Statute 13 and 14 Viet,, ¢. 63, s. 8, constituted
notice of the deed to all persons claiming any interest in
the lands subsequent to the registry. 1 consider therefore
that the rights of the Bells must be regarded as though
they had made their improvements after having had from

(1) 26 Can. S, C. R. 406, (2) 20 Gr. 568,
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Stanislaus express notice of his title” Blake, V.-C, con- 1900

curred in this view. N CaRROLS
In Haynes v. Gillen (1) it appeared that the owner of ook

two town lots, 25 and 26, sold a portion of 26 to P., but by  Barker, s

mistake the description in the deed was such as at law

included the whole lot. He subsequently sold lot 25 and

all that part of lot 26 not before sold to P. to the plaintiff,

and the deed thereof was registered. After the registra-

tion of this deed the defendant obtained a conveyance

from P., the description of the land being the same as that

in the deed to P. It was held that the registration of

the plaintifi’'s deed was notice to the defendant of the

plaintiff’s claim to that part of lot 26 not sold to P. The

conveyance of lot 25 and 26 deseribed the latter as “all

that part of lot number 26 on said west side of George

street not hereofore sold and conveyed by said party of

the first part to one William Powell.” Blake, V.-C., held

that the registry of this conveyance was actual notice to

a purchaser from Powell that there was in fact a portion of

lot 26 which had not been previously conveyed to Powell

After citing authorities to shew that, notwithstanding the

Registry Act. notice of an equity must still prevail against

registration, the Vice-Chancellor goes on thus: “The

defendants allege that they had no notice of the equitable

interest of the plaintiff when their purchase was effected

But section G4 of this same Act says, * The registry of an

instrument under this Act, or any former Act, shall, in

equity, constitute notice of such instrument to all persons

claiming any interest in such lands subsequent to such

registry,’ so that when the defendant purchased she then

had notice of the conveyance to the plaintiff which had

been registered against lot 26, and she then knew that,

notwithstanding the conveyance by Cronk to Powell,

Cronk still claimed he had not conveyed the whole of

the lot ; still claimed he had a right to deal with a portion

of it, and that he made the subject of an agreement

between himself and the plaintiff’ that part of the lot ‘not

heretofore sold and conveyed by him to William Powell."”

(1) 21 Gr. 15,
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1900, If this ease was well decided, I can see no material differ-

Cawnonr. ence between it and the present. Notice of the mortgage
Howiss. is as much notice that McLaughlin had already sold and
Barker J. - conveyed to the plaintiff a part of the lot which Rogers
was then buying as notice of the conveyance to Powell in
the other case was notice to the subsequent purchaser that
1 portion of lot 26 had not been sold, See also Clark

Bogart (1).

| i;
fi
‘.

It is not necessary to decide to what extent this rule
applies. There may be cases of mere recitals in deeds
and other cases of a similar character where it does not

{ apply. In this present case, however, the exception

I n the description of the property in the mortgage was
;( v distinet declaration by MecLaughlin and wife that
# they had already sold and conveyed to the plaintiff «
i l picce of the property for the sale of which to Rogers
{18 they were then negotiating, and it was in a registered
i locument by which the legal title of that property was
i ‘ : vested in the mortgagee. 1 can apply to this case Vice-
4 Chancellor Blake's language in Haynes v, Gillen.  1f it

: ; h were clearly established that McLaughlin had made the
il ! statement in the Sproul mortgage to Rogers, it could not

be questioned that, if the sale were thereafter concluded, th

purchaser wounld take subject to whatever right the

plaintiff may have had: and he adds: “1 do not think it

i weakens the plaintiffs’ case, because the notification, in

place of being verbal, has been given through the wedium

: of an instrument under the hand and seal of the person

giving it, and solemnly recorded in the office where such
information is to be looked for.”

:

b

There is evidence in this case which was relied on as
shewing actual notice of the plaintifis rights to Rogers
before he purchased.  MecLaughlin swears that, before the
purchase was completed by Rogers, he pointed out to him
on the ground that this land to be sold did not include the
piece lying between the road and the lake, which, in fact
was the piece the plaintiff had bought, though he did not tell
Rogersso.  As against this is the fact, not only that Rogers

(1) 27 Gr, 450,

'
.
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denies that any such thing took place, but that the evi-

dence of MeLaughlin himself clearly shews that when

Rogers made the offer of $700 for the lot he was dealing
with the whole lot, and that at that time he knew nothing
whatever of the plaintiff’s purchase, and this McLaughlin
must have known, It is also true that Mrs. McLaughlin
swears, and her husband does also, that at the conversation
at McLaughlin’s house in Rogers’ presence she asked her
husband if he had told Rogers about the piece sold to
Carroll, and that he said he had. This is also positively
contradicted by Rogers, If this were a bill filed by
McLaughlin to reform the conveyance on the ground of
mutual mistake, I should think the evidence fails in shew-
ing it.  And, in my opinion, if this were the only evidence
of notice to the defendant Rogers of the plaintiff’s
purchase, it is not of that character which would warrant
this Court in postponing a registered owner, who had
purchased his property and paid for it in goad faith, to an
carlier purchaser who had failed in completing his title by
registry.,

There was some suggestion that, as Mr. Benson had
acted in all these conveyances as the solicitor, and there-
fore knew from having drawn the Sproul mortgage, and
in some other way, of the plaintiff’s purchase, that
that amounted to notice to Rogers when he came
to act for him in preparing his conveyance. There is,
however, nothing in this. Mr. Benson said he thought
nothing of it, and 1 did not wonder at his forgetting the
fact. It is unreasonable to suppose that a solicitor is to
recollect all that he sees in the conveyances he draws, and
more unreasonable still to hold a subsequent elient bound
by notice to his solicitor when acting for some one else in
a different employment and in a different transaction
altogether. There must be a decree in the plaintiff's favor
with costs, declaring the plaintiff, as against the defendant
Rogers, entitled to priority as to the piece of land sold to
the plaintiff, and the usual order.
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BREWSTER v. THE FOREIGN MISSION BOARD OF
THE BAPTIST CONVENTION OF THE MARI-
TIME PROVINCES.

Will — Construction — Blanks in Will — Chavitable gift —Trust

Jor benevolent purposes — Uncertainty — Failure of trust.

\ testator by will provided for a bequest of money to the defend-
ants, to be paid yearly or at such times as his executor should
think advisable, but omitted to fill in the amount. In the
same paragraph of the will it was then declared that, when
*Home Missions” were considered more needy, an amount
might be given to it, or to any such good and benevolent
Christian objects as the executor should consider most deserv-
ing. The will then directed the executor to sell a part of the
testator's real and personal estate, *and the ln-uu-mlu to be
placed so as to be conveniently drawn to assist in aiding good
and worthy objects,”

Held, that the gift of an unnamed amount of money to the
defendants was void, and that the gift in the rest of the will
was not a gift to charitable, but to benevolent, uses, and
failed for uncertainty,

John Wilbur, late of the Parish of Harvey, Albert
County, by his will, dated May 14, 1900, gave and be-
(ueathed in the second paragraph thereof, “ to The Foreign
Mission Board of the Baptist Convention of New Bruns-
wick, Nova Scotia, and Prince Edward Island, the sum of

dollars, to be paid yearly, or at such
times as my executor or executors think advisable, until
the sum of dollars are paid: and,
when Home Missions are considered more needy of assist-

ance, an amount may be given to it or to any such
good and benevolent Christian objects as my executor or
executors consider to be the most deserving.” *“Third, I
direct my executor or executors to sell one-half of my real

estate in my farm and buildings and improvements, and all
my farming utensils of every kind and description ; also,
all my household effects, and my pews and shares in pews
in the Harvey Baptist meeting house, and the proceeds ta
be placed so as to be conveniently drawn to assist in aiding
good and worthy objects.  Fourth, I give and bequeath to
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Samuel Wilbur, his heirs, and assigns, one half of my farm 1900,
and one half of the improvements, provided he continues HrEwsTER
to occupy it as he has been doing, and continues to take lm“h'li(t.b\" N
good eare of me and provides for me the remainder of my BosRnoP Tas
life. But, if the said Samuel Wilbur fails to do as herein Cosvestios
provided, I direct my executor or executors to sell all my Mawmine
real estate and personal effects, and use the proceeds for
missions or other good and worthy objects””  The plaintiff
was named in the will as executor thereof, and on the
testator’s death on August 6, 1900, duly probated the will.
The conditions attaching to the devise and bequest to
Samuel Wilbur were fulfilled by him. It was admitted
that the testator meant by the words, “ The Foreign Mis-
sion Board of the Baptist Convention of New Brunswick,
Nova Scotin, and Prince Edward Island,” the defendants
in this suit, “The Foreign Mission Board of the Baptist
Convention of the Maritime Provinees:” but it was not
admitted that the words in the will, “Home Missions”
meant “ The Home Mission Board of the Baptist Conven-
tion of the Maritime Provinees,” a corporation incorporated
hy Act 53 Viet.,, ¢. 122, of the Acts of the Legislature of
Nova Scotia. The defendants, Aaron Sprague and Lydia
Sprague, are respectively the nephew and niece by the
half-blood of the testator. The suit was brought by the
plaintiff, as executor of the will, to have its meaning
determined, and for directions as to the distribution of the
estate,

Argument was heard September 12, 1900.

C. N. Skinner, Q.C., and C. A. Peck, Q.C., for the
plaintiff: —

The gift to the defendant Board manifestly fails, and
the discretionary gift to “ Home Missions,” ete., is too vague
and uncertain as to the identity of the object and the
extent of the gift, to be effective.

A. A, Wilson, QC., for the defendant Board : —

There is a gift to “The Home Mission Board of the
Baptist Convention of the Maritime Provinces” in the
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event of their being more needy than the defendant Board.
Consequently, if they are not more needy, the gift goes to
the defendant Board. We are, therefore, entitled to an
amount in the discretion of the executor, though we fail
to take any express sum owing to the failure of the tes-
tator to name it. If the bequest to the defendant Board fails,
the bequest to the Home Mission Board is good. The will
will also bear the construction that a separate gift was
intended to the Home Mission Board. If Home Missions
are more needy, then an amount is to be given to them.
That does not mean an amount out of the fund given to
the Foreign Board.

A. I. Trueman, Q.C., for the heirs and next of kin:—

There is no gift to the defendant Board, and therefore
there cannot be one to the Home Mission Board, for the
gift to the latter is dependent upon the validity of the gift
to the former. The diseretionary amount to be paid by
the executor to “ Home Missions . is only payable if he
considers they are more needy of assistance than the
Foreign Mission Board. Therefore the gift to “ Home
Missions " is payable out of the fund intended to be
bequeathed to the Foreign Mission Board. But, as the gift
to the defendant Board fails for want of definitiveness,
the gift to “Home Missions” necessarily fails with it.
Independently of this view the gift to “ Home Missions”
is too vague to be given effect. The executor cannot
exercise a discretion as to the amount to be given to an
object of the testator’s bounty, and the Court will not
determine the amount. See Jarman on Wills (1). The
third paragraph of the will cannot be resorted to by the
defendant Board and the Home Mission Board upon the
contention that, as they were intended to be benefited by
the will, they fall within the class described by the testator
as “good and worthy objects.” Further, the language of
this paragraph is not explicit and authoritative enough
for the executor to act upon it. He cannot under it

(1) 5th ed., p. 328,
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appropriate and devote money for any scheme or objeet he 1900,
may fancy, even though it be the defendant Board. He is —I:nu:um.
not given even the discretion confided to him under tlleT"ghl:;‘;-::‘:"-h
preceding paragraph of the will. The third paragraph Boyioor Tux
dloes not fall within the general principle that a gift for Coxvesmon
charitable purposes will not be allowed to fail for want of

certainty in the object. If it was within the principle,

the Court might frame a scheme for the disposal of the

fund in the interests of the defendant Board. But “good

and worthy objects” are not necessarily charitable objects,

or the objects referred to in the second paragraph of the

will.  Where the bequest may be disposed of in charity of

a discretionary private nature, or be employed for any

general, benevolent, or useful purpose, whether charitable

or otherwise, the bequest will be void, on the ground that

it is not exclusively charitable. Thus in Vezey v. Jam-

son (1), where a testator gave the residue of his estate to

his executors upon trust to apply and dispose of the same

in or towards such charitable uses or purposes, person or

persons, or otherwise, as he might by any codicil, or by
memorandum, appoint, and as the laws of the land would

admit of ; and, in default, upon trust to pay and apply the

same in or towards such charitable or public purposes, as

the laws of the land would admit of ; or to any person or

persons, and in such shares, manner, and form as the
executors should in their discretion think fit, Sir J. Leach,

V.-C., observed that the testator had not fixed upon any

part of the property a trust for a charitable use, and the

Court could not, therefore, devote any part of it to charity.

3 TIME
PROVINCES,

Wilson, Q.C., in reply.
1900. October 16, BARKER, J.: —

I think the bequest contained in the second clause of
this will altogether too vague and uncertain to be operative.
I am unable to fill in the blanks which the testator left for
the amount which he intended giving to the Foreign
Mission Board. As to the last clause of the bequest, it

()18, &8. 69,
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1900, seems impossible to give any very satisfactory meaning to
fgrewsten it or to tind in it, either as to the object or subject of the
i Foreiex bequest, that certainty which Courts consider essential to

MissioN S . = o 2
BoARD oF Tyt the validity of such testamentary dispositions. In this
APTIN ) .
Cosviestios view it is, I think, immaterial whether the money intended

dawtink to be given by it to home missions, or other good and
benevolent objects, forms a part of the fund primarily
intended for the benefit of the Foreign Mission Board or
not. It is true that charitable gifts, so-called, are sustained
in eases where the bequest would otherwise be held void,
and T at first thought the bequest might, perhaps, be sus-
tained on that ground. I am, however, of opinion that the
purposes indieated lv_\‘ the testator are Nilllll])‘ benevolent in
their character, and in such cases, when there is evidence
to indicate the testator's intention to ereate a trust as to
the fund, the object and purposes of the trust must be
sufficiently elear and eertain to enable the Court to see to
its exeention. It is difficult to aseertain from a will so
obseure and ambiguous as this one is, the testator’s inten-
tion: any conclusion must be little more than conjecture.
It does, however, seem clear that he did intend that certain
objeets benevolent in their character — ohjects which he

L HER speaks of as Home and Foreign Missions — good and
{ I o g
{ benevolent Christian objects, and good and worthy objects,

should be promoted and aided by the funds in the hands
of his executor.  And it may be added that the extent of
such aid, and the partienlar objeet to which it should be

I
{ ; : given were left to the judgment and diseretion of the
i executor. The testator's language entirely negatives the
! : ; idea that the executor was to take the property beneficially
I for himself. It is not devised in words to him, neither
‘ does he claim any beneficial interest in it. There is a
U power of sale as to the real estate, but his title to the
| proceeds and the personal estate comes to him qua execu-
i [ tor by operation of law. The will, however, directs the
i amount intended to be given to the Foreign Mission Board
i to be paid yearly, or as the exeeutor should think advisable.
j It directs the fund ereated under elause three to be drawn,
" — that is, by the executor, in whose hands it was — for the
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purposes mentioned.  And under the conditions mentioned
in clause four of the will all the proceeds of a sale of the
real and personal estate were to be used by his executor for
missions and other good and worthy objeets.  These pro-
visions clearly indicate that the executor was not to have
the funds for himself, but was to hold them upon trust for
the benefit of the objects named. In such a case, where
the trust, as here, is so vague and uncertain that the Court
cannot deal with it as one capable of exeeution, it is de-
clared void, and the property goes to the next of kin.

In Vezey v. Jamson (1) the testator gave the residue
of his estate to his executors in trust, in default of
appointment, to dispose of it at their pleasuve, either for
charitable or publie purposes, or 0 any person or persons
in such shares as they in their diseretion should think fit.
The Vice-Chancellor said: “In the event of no appoint-
ment of this residuary estate by the testator himself, he
has given it to trustees to dispose of it at their will and
pleasure, either for charitable purposes or public purposes,
or to any person or persons, in such sharves and proportions,
sort, manner, and form, as they in their diseretion shall
think fit and the laws of the land shall not prohibit. 1t is
in effect a gift in trust, to be absolutely disposed of in any
manner that the trustees think fit, which is consistent with
the laws of the land, and so that it be not applied for their
own use and benefit.  The testator has not fixed upon any
part of this property a trust for a charitable use, and I
cannot, therefore, devote any part of it to charity. He has
given it to the trustees expressly upon trust, and they can-
not, therefore, hold it for their own benefit.  The necessary
consequence is that, the purposes of the trust being so
general and undefined that they cannot be executed by
this Court, they must fail altogether, and the next of kin
become entitled to the property.”

In Morice v. Bishop of Durham (2) the bequest was in
trust for such objects of benevolence and liberality as the
trustee in his own diseretion should most approve, and it

(18, &8, 09, (2) 9 Ves, 390: 10 Ves, 522,
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1900, was held that it was not a charitable legacy, and was,
srewster therefore, a trust for the next of kin. The Master of the
‘l'-l§“£'ll:)lgu.\' Rolls says: “That it is a trust, unless it be of a charitable
Hoaknok Tk nature, too indefinite to be executed by this Court has not
gy v been, and eannot be, denied.  There can be no trust, over the
PAMTINE excrcise of which this Court will not assume a control ;

Barker, J

for an uncontrollable power of disposition would be own-
ership and not trust. If there be a clear trust, but for
uncertain objects, the property that is the subject of the
trust is undisposed of : and the benefit of such trust must
result to those to whom the law gives the ownership in
default of disposition by the former owner.”

It is true that in both of these cases the property
was expressly devised i trust, whereas in the present case
there is no such devise. This, however, is immaterial where,
from the language used, it is clearly indicated that the
testator intends to create a trust in reference to the property,
as, I think, is the ease here.  See Buckle v. Bristow (1); Ellis
v. Selby (2). Flint v. Warven (3); White v. White (4).

There will be a declaration that the bequests contained
in the second and third clauses of the will are void for
uncertainty, and the plaintiff, as such executor, will be
ordered to distribute the proceeds of the sale of real estate
and the personal estate in his hands as follows : —

1. In payment of the debts, funeral and testamentary
expenses of the testator, including in such expenses his own
commission, and the taxed costs of all parties to this suit,
and succession duty, if any.

2. The residue equally to and among the testator's
next of kin in equal degree.

(1) 10 Jur. N, S, 1005, (%) 15 Sim, 625,
(2) 1 M. & (. 286, (4) [1863] 2 Ch. 11,
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RAMSAY v. RAMSAY.

Statute of Limitations, ¢, 84, 8. 13, C. 8. Tenants in common
Death of co-tenant — Exclusive adverse possession of land by
survivor — Title of heir extingwished,

Land was conveyed in fee to two brothers as tenants in common,
One brother died on May 9, 1876, intestate, leaving him sur-
viving his co-tenant, his mother, and three sisters, of whom
the plaintiff is one. The mother died September 5, 1876,
The surviving brother had from the time of his brother's
death until his own death on November 8, 1806, exclusive
possession and use of the land, and the receipt of the rents
and profits therefrom, without accounting. He and his
sisters lived together on premises situated elsewhere until
his marriage in 1800, He always contributed to their sup-
port, but the contributions were not meant, and were not
understood, to be a share by the sisters in the rents and
'»mﬁts of the land. In a suit commenced September 21, 1800,
y the plaintiff for the partition of the land :

Held, that the plaintiff's title was extinguished by ¢, 84, s, 13,
¢

The facts are fully stated in the judgment of the
Court.

Argument was heard October 30, 1900.
L. J. Tweedie, Q.C., for the plaintiff: —

The possession of Thomas H. Ramsay with respect to
the share in the land belonging to the deceased co-tenant
was that of a trustee for the heirs, and he therefore could
not gain an adverse title. If he were not a trustee, he
was the agent of the heirs, and his possession would not
be adverse unless he expressly claimed to be holding
adversely to them. It will be presumed that he went into
possession of the undivided moiety of the heirs on their
behalf:  Doe dem. Kivkpatrick v. Avmstrong (1): Thomas
v. Thomas (2). Being, therefore, clothed with a fiduciary
character, he cannot eonvert a possession so obtained into a
possession for his own benefit without positive evidence
that he renounced his fiduciary character. The relation-
ship of the parties, and their dealings with each other in

(1) 30 N, B. 57. 2)2K.&J. 7.
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respect to money matters connected with the property, are
opposed to the view that Thomas H. Ramsay’s possessior
was adverse to the plaintiff.

M. G. Teed, for the defendants : —

The plaintifi’s interest in the land is extinguished by
the Statute of Limitations, c¢. 84,5 13, C. S, Thomas H
Ramsay was neither a trustee nor an agent for the heirs o1
the deceased tenant in common, as his possession must b
aseribed solely to his own title, and the character of trustee
or agent, cannot be imputed to him by implication.

Tweedie, Q.C., in veply.
1900. December 18, BARKER, J. : -

This is a suit for partition, and the only questior
involved in it is whether or not the plaintiff’s right is
extinguished by the Statute of Limitations. The land i1
juestion was conveyed to Thomas H. Ramsay and James
Ramsay as tenants in common by one John Henderson by
deed dated July 1,1858.  Thomas and James Ramsay wer:
brothers of the plaintifft Jane Ramsay, and the defendants
Agnes and Barbara Ramsay. In addition to these fiv.
children, their father on his death was survived by his
widow. The widow died September 5, 1876, and James
Ramsay died May 9, 1876, intestate and  unmarried
Thomas H. Ramsay was marrvied in 1890, and had tw:
children, Harvey and Florence, who are defendants herein
He died intestate on November 8, 1896, leaving him sur-
viving a widow and these two infant children.  His widow
subsequently married the defendant William  F. Copp
"This suit was commenced September 21, 1899, The plain-
tiff’s right is admitted by her two sisters, against whom
the bill has been taken pro confesso, but the contest is
between her and  the infant children of her brother
Thomas, represented in this suit by Copp, their guardian
ad litem. The evidence shews that for about five years
hefore his death James Ramsay was an inmate of the
Provineial Lunatie Asylum at St. John, where he had been
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cent in consequence of an illness brought on by an aceident
which befell him while working on a bridge. There seems
» be no question that he and his brother went into posses-
<ion of the lot in dispute, and continued in such possession
mtil James' death. The evidence is also clear that Thomas,
wing then in possession as a tenant in common, remained
n the occupation and possession of it from that time until
ds death, except as to the small piece sold to Morrison
Whether this possession has been of such a nature as to
esult in a statutory title in Thomas Ramsay is the whole
point in the case. 1 regret to say that the evidence is not
n all respects satisfactory. For reasons which were
apparent to those who were present at the hearing, the
plaintiff’s evidence was not very reliable: and hbr sister
Barbara seemed to entertain such a dislike for Mrs. Copp,
vho is only protecting the rights of her infant children,
that her evidence must also be accepted with caution. Al
f them, however, agree in one thing, that is, in thinking
Thomas Ramsay to have been a man kind in heart and
wenerous in disposition,
The plaintifi’s right acerued on the death of her
nother on September 5, 1876, and the twenty years would,
therefore, have elapsed some two months before Thomas
Ramsay's death. The effect of the Statute of Limitations,
c. 84,5 13, C. 8., is to render the possession of a tenant in
common a separate possession: so that, if Thomas
Ramsay continued in possession of this lot, or in the
eceipt of the rents and profits for his own benefit, for
these twenty years, the plaintiff’s interest would be extin-
cuished:  Culley v. Tuylorson (1): Doe devi. Thompson v.
Marks (2). Insuch a case the possession is adverse, and
t the end of the twenty years, if our Statute is to be con-
strued like the English one, the tenant so holding acquires
« statutable title, which would not he extinguished either
by a subsequent accounting for the rents or a subsequent
ncknowledgment: Sanders v. Sanders (3): Inre Alison (4).
I have gone over the evidence carefully, and I ecannot

(1) 11 A, & E. 1008, (3) 19 Ch. D, 574,
(2) 3 Kerr, 650, (H) 11 Ch. D, 281,
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1900, find that the plaintiff or her sisters ecither (thougl
sameay  possibly their vights may not be involved in this suit), ever
’awsav. interfered in any way with this lot of land or had any-
Barkor, d. thing to do with it at all, or exercised any act of posses-

sion, control, or ownership, until after Thomas Ramsay’s "
death.  If the plaintiff’ can escape the effect of the Statute

it must be on the ground that during the period in question
Thomas Ramsay was holding for her as well as himself

and receiving the rents and profits, not for his sole benefit

but for the benetit of all.

The property in question consists of some 130 acres
thout 13 or 14 of which are cleared, and a part is undes
cultivation.

Charles Morrison says that he has known the land 16
years, and he knew before that of Thomas Ramsay having
to do with it. Sixteen years ago Morrison rented the
lower part of it for $6 a year, and has had it ever sinee
In addition to this, he looked after the fences on the

balance of the lot, for which Ramsay paid him. This rent
was always paid to Ramsay wliile living, and to Mrs
Ramsay afterwards.  During this time Ramsay farmed the
rest of the lot, and cut wood off it. In addition to this
about 13 years ago Morrison bought from Rawmsay part of
this lot —a building lot 100 feet square — got a convey
ance from him, and on the lot built a house, which he
has always occupied without objection from anyone
When Ramsay sold this lot he professed to be the owner
and said, according to Morrison, that his sisters had no titl
to it.  The purchase money, $100, was paid to Ramsay
John Clarke rented the upper part of the lot in 1892 fron
Thomas Ramsay for pasturage for $25, and paid the rent t«
Ramsay. Andrew Cobb says that he worked on the lot

for Thomas Ramsay a year before James Ramsay died
that he continued in Thomas” employ for some six years
after that, and in two or three of those years worked at
the crops on the lot. He says that he eut wood on the lot
! for Thomas Ramsay, and hauled it to his (Ramsay’s) lime
i kiln for use there: that about 18 years ago, when working
for Thomas Ramsay, he helped clear the land wher
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Morrison's house now is, and that he knew of others work-  1900.
ing on the lot for Ramsay. James McKendrick plonghed l(Aiﬂ.\\
the lot, and put in crops for Ramsay eight years ago, and  Rassay
since Ramsay's death did the same, by Mrs. Copp’s Harker.J.
. instructions. John Carroll says that he has known the
property for 23 or 24 years: that Thomas Ramsay has
always managed it, and that he worked for him on it 22
years ago, ploughing and eropping it, hauled wood off of
it to the lime kiln, looked after the fences and did other
work.
During all this period Thomas Ramsay had sole and
entire control.  None of these witnesses ever had anything
to do with the plaintift’ or her sisters in any way : neither
did they interfere or take part in the management or
control of the land, except the message sent to Carroll by
the plaintiff after her brother’s death as to some fence.
Neither is there anything in the evidence to shew that
during this long period the plaintiff or her sisters made
any claim upon their brother for any portion of the pro-
ceeds of the farm, or in any way sought information as to

R e B, e 2 01,
L —a il - ol

its management, or asked for any account of its rents and
profits. Neither can 1 find in the evidence anything to
indicate that James Ramsay ever paid to his sisters money,
or supplied them with necessaries, as being a share, or
representing, in whole or in part, a share of the profits of
this land. There are, however, two transactions which, it
is elaimed on the plaintif’s behalf, lead to an entirvely
different conclusion.  One relates to Morrison's purchase
money, and the other to rent paid by Stables in 1895, As
to the Morrison matter, the plaintiff says that she knew
about the sale, but took no interest in it, and the reason

was that, as her brother had sold it, it would come out of
his share. The plaintifi's sister Barbara, on the contrary,
says she and her sisters all agreed to the sale, and that
shortly before Thomas’ marriage he came and paid the
other sister Agnes $20, which, she put forward, her brother
said in effect was their share of the Morrison purchase,
When, however, she was asked what her brother said when
he paid it, she answered, “ Morrison had given him this,
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and he handed it to my sister Agnes” There is no
pretence  that any one joined in the conveyance to
Morrison except Thomas Ramsay, and, if the plaintiff's
understanding of that sale was correet, neither she nor her
sisters had any right to any of the purchase money. If
Barbara Ramsay’s version is correct, neither she nor her
sisters had any interest in it, because they had never parted
with their vight in the land.  So far from this being the
case, the plaintift' files this bill for a partition and sale of
the whole lot. ineluding this Morrison piece, and the two
defendants, Barbara and Agnes, assent to that by allowing
the bill to be taken pro confesso against them. It is a
much more natural inference, and one, in my opinion,
more consistent. with  the plaintiff’s conduet and the
account of the transaction as given by either her or her
sister, that the money given to Agnes at this time (though
it may have come from Morrison on account of his
purchase) was but one of the many contributions which for
aseries of years the lrother was making towards the main-
tenanee of the plaintifit and her sisters. The other trans-
action to which I have alluded —the Stables’ rent —is thus
deseribed.  George Stables was produced as a witness, and
he stated that in 1895 he rented a part of the land from
Thomas Ramsay for pasture, for which he was to pay
815, At the time, Ramsay told him to give his sister some
things and charge them to him, which he did. Stables
kept a groeer’s shop, and the sisters, or some of them, came
and got groceries on Thomas Ramsay’s account amounting
to abont $15. Stables charged these goods to Thomas
Ramsay and eredited the rent, and struck a balance. This
cirenmstance was relied on as furnishing strong evidence
from a disinterested witness of an accounting to the
plaintiff’ and her sisters for the rent of this land.  And, if
such were the case, as it occurred before the expiration of
the twenty years, it might fairly be used as shewing by
inference, as was done in Sunders v. Sanders, already
cited, the precise nature of previous transactions. But,
when the matter is analyzed, it amounts to nothing more
than Thomas Ramsay giving Stables authority to pay the
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315 payable to him for rent in goods to be delivered to his
sisters.  As a mere isolated transaction it proves too much :
for the sisters would only be entitled to three-eighths of
the amount— the balance admittedly belonging to the
brother.

I have given the evidence in this case the most careful
consideration, and I have arrived at the conclusion that
Thomas Ramsay was holding this property for his own
benefit, and receiving the rents and profits for his own
benefit, and not for that of the plaintiff, and that by virtue
of the Statute, the twenty years is a bar to the recovery
in this suit. This case is, in its circumstances, far removed
from that of a brother making use of the Statute, in order
to deprive his sisters of property to which they were justly
entitled. The evidence shews that these three sisters, of
whom the plaintiff’ at least seems ill-adapted for making
her own way in the world, were left with little or no
means of support. At the time of their mother’s death,
they were all living together at what they called the home-
stead, in Newcastle, and where the sisters continued to
make their home until they sold the property, two or three
vears ago. The plaintiff and Barbara sought to convey a
different impression as to their circumstances, but so far as
I am concerned their object failed. They spoke of their
brother James having had money, from which they got a
benefit. The plaintiff, however, says she got nothing from
him, and Barbara will only speak on eross-examination of
a small sum. He had only been in the employ of his
brother, and cannot have accumulated much, and his last
five years were spent in the Asylum. They also sought to
create the impression that their!mother had some private
fortune from which they derived some benefit. But what
it amounted to, or where it came from, they could not tell.
Thomas Ramsay seems to have been a man of some means,
doing a paying business in trade and other ways, and as
the evidence leads me to conclude, he saw that on his
mother’s death he must practically assume the care and
maintenance of his sisters. The title to the homestead
property was in him, and so far as the evidence goes

1990
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1000, belonged to him, though his sisters rather put it forward
susav that they had some interest in it. At this homestead they
iwsay. all lived together. 1t is no doubt true that Agnes Ramsay
turker.d. acted as housekeeper, that Barbara assisted in the shop and
the plaintiff may have aided in some measure in the house-

hold, but the principal support of the establishment must

have come from Thomas Ramsay, for there was no one else

to furnish it. It was true that wood cut off this farm, and

crops taken from it were brought to the homestead and used

for the general support of the family. That was, however

in my opinion no contribution of the rents and profits as

such. The evidence shews that the total rents and profits

did not amount to more than $20 or $25 a year, the sisters

share of which would be a comparative trifle. The evidence

satisfies me  that Thomas intended taking the rents

and profits of this place for his own use, as he

had to provide for the support and maintenance of

his sisters.  This state of affairs continued down to 1890,

when Thomas was married. He then made his sisters

a present of the homestead property, executing a con-
veyance of it to them, and a few years later they

realized some $800 on its sale. This secured to them

a home, and Mrs. Copp tells of the constant contributions

i in materials for the house which were afterwards made, a

| statement, corroborated by the the order on Stables for the
] $15 worth of groceries.  Such is the conelusion to which the
evidenee leads my mind : it is, I think, a natural and reason-

able one, and the only one consistent with admitted facts

and surrounding cireumstanc I have not overlooked

f

{

| .

{ the fact that Barbara Ramsay speaks more than once of
! e their receiving their share of the rents. The statement is

1 too general to be of any value, and when asked to say how

| they were received, it amounted to nothing more than what
i I have already said.

I think the evidence shews that the plaintiff’s rvight is
extinguished by the Statute, and therefore the hill must be
dismissed.  The defendants, except Barbara and Agnes

: Ramsay, must have their costs.
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BOURQUE v. CHAPPELL.

Deed — Quiit-claim deed — Competing purchasers - Priorities —
Registry Act, 57 Vicl., ¢, 20,

It is not a deed of quit-claim where the grantor remises, releases,
and quit-claims unto the grantee, his heirs and assigns, a lot
of land, and covenants that the land is free from incum-
brances made by him, and that he will warrant and defend
the same to the grantee, his heirs and assigns, against the
demands of all persons claiming by or through the grantor:
and the grantee under such a deed, if registered, will not be
postponed under the Registry Act, 57 Viet., e, 2, to the
equities of a prior purchaser, of which he had no notice.

Bill for the specific performance by the defendant
Liffey Chappell of an agreement for the sale by him to the
plaintiff of a piece of wilderness land situated in Westmor-
land County, or for a declaration that the land is the
property of the plaintiff, or that the defendant Bentley H.
Jackson be declared to hold the same in trust for the
plaintiff; and for an injunction to restrain the defendants
from selling or encumbering said lands, or committing
waste thereon.

In June, 1892, the defendant Chappell being owner in
fee simple of the land in question agreed by parol for its
sale to the plaintiff’ for 850. A deed of the property from
Chappell's vendor was then handed by Chappell to the
plaintiff for the purpose of enabling the plaintiff to prepare
a conveyance to himself, which was to be forwarded by
Chappell's agent, Joseph Goodwin, of Baie Verte, to
Chappell’s address in Somerville, Massachusetts, for execu-
tion. It was agreed that the purchase-money should be
paid by the plaintiff to Goodwin as Chappell's agent.
About the month of October following, the plaintiff went
over the lines of the land, and in the month of Decem-
ber re-blazed the lines, and put in a logging road. On
December 19, the plaintiff took a warranty deed of
the property to Goodwin to be sent to Chappell for
execution, and at the same time paid to Goodwin $40

1900.

December 15,
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on account of the purchase-money, it being agreed
that the balance should be paid on the return of
the deed. Towards the last of December the plaintiff
received the following letter from Chappell, dated Decem-
ber 24, 1892: “I have just seen Joseph Goodwin, and
would like to have you send me my old deed so that 1 can
he sure about the boundaries and dates. Please send it by
return mail, so I can sign your deed and return it by Mr
Goodwin.”  The plaintiff’ duly complied with this request
Karly in January, 1893, the plaintiff’ called u'pun Goodwin
to pay the balance of the purchase-money, and to obtain his
deed, when he learned that Chappell did not intend to sell
the property to him, and that Goodwin was instrueted to
return to him the $40 he had paid on account of the purchase-
money. In reply to an inquiry by the plaintiff, Chappell
wrote under date of January 24, 1893, that he did not care
to give a warranty deed of the property, and for the
plaintiff to get back his money from Goodwin. Sub-
sequently, in response to a letter dated January 30, 1893,
from the plaintiti’s solicitor offering to take a deed of bar-
gain and sale of the property, Chappell wrote under date
of February 8, that he had considered the agreement off,
and bhad sold and conveyed the property to the defendant
Jackson. The deed of the land by -Chappell to Jackson
was dated, and its execution was acknowledged, February 8,
1893. The deed remised, released, and quit-claimed unto
Jackson, his heirs and assigns, the land in question, and
contained a covenant by Chappell that the land was free
from all inecumbrances made or suffered by him, and that
he would warrant and defend the same to the grantee,
his heirs, and assigns, against the claims and demands of
all persons claiming by, through, or under the grantor, but
against none others. The deed was registered April 6, 1893,
Jackson purchased the land in good faith, for valuable
consideration, and without notice of the agreement between
the plaintiff and Chappell. The bill was taken pro con-
Sfesso against the defendant Chappell for want of an
appearance.
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Argument was heard December 11, 1900.
W. B. Chandler, Q.C., for the plaintiff: —

A purchaser under a deed of quit-claim buys subject
to any equities existing against the property, though he has
no notice of them. He does not contract for the land itself,
but only for such interest as the grantor may have. He
consequently eannot under our Registry Act, 57 Viet., ¢. 20,
obtain by registering his deed a priority over an ante-
cedent purchaser, but will be postponed to him. See Gopf
v. Lister (1): Miller v. Duggan (2).

H. A. Powell, Q.C., for the defendant Jackson :—

The deed to Jackson is not a conveyance of his
vendor's interest in the land, but of the land itself. It also
contains a covenant by the vendor of his title. The point
is concluded by King v. Keith (3). Even if the instru-
ment were a uit-claim deed, it is not plain on prineiple
why the grantee should not be within the protection of the
Registry Act. A deed of “all the right, title, and interest,”
or of “all the interest” of the grantor in a lot of land,
conveys the same title as a deed of the land. It is the
poliey of the Registry Act that a purchaser of land shall
only be bound by what an examination of the registry of
deeds discloses to him concerning the title of his grantor.
Section 29 of the Act enacts that an unrecorded deed
unknown to the purchaser is fraudulent and void against
him if his deed is previously recorded. The principle of
the Act applies with equal foree in the ease of a deed of
the grantee’s right, title, and interest, as in that of a deed
of the land.  To hold otherwise would defeat the purpose
of the registration Act, and ereate confusion in the titles to
land.  The argument that, as a quit-claim deed only releases
to the grantee the interest of the grantor, it is notice to the
purchaser that there may be outstanding claims affecting
the title of the property, and therefore that he cannot be

(1) 14 Gr. 451, (2) 21 Can, S, C. R. 38, 47,
(3) 1 N. B. Eq. 538,
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a bond jide purchaser, involves no inconvenient result
where the purchaser has actual notice of a defect in his
vendor’s title,  But if he has no notice why may he not
accept a quit-claim deed as well as a deed of bargain and
sale 7 See Moelle v. Sherwood (1), and Dow v. Whitney (2).

1900. December 18, BARKER, J. : —

The only point necessary to be considered in this
case is whether the defendant Jackson purchased the
property in question bond fide for value, and without
notice of any agreement between the plaintiff and Chappell.
It is very doubtful whether the evidence shews any agree-
ment between the plaintiff and Chappell capable of being
enforced, but, whether that is really so or not, it can make
no difference if the defendant Jackson purchased in good
faith for a valuable consideration, and without any notice
of the plaintiff’s rights. I think the defendant’s evidence
on this point must prevail. He swears positively that he
knew nothing whatever, and never heard anything, as to
the plaintiff’s purchasé, or even of negotiations for a
purchase, until after he had himself bought the property in
question, paid the purchase-money, and acquired his title,
and there is nothing to throw any doubt upon this state-
ment.  The plaintiff is here seeking to obtain priority
over the defendant Jackson's registered title, and one of
the essential elements in a suit of this kind is that the
plaintift should establish affirmatively to the Court’s satis-
faction that the owner of the registered title had actual
notice of the plaintiff’s right before purchasing. This
onus, I think. the plaintifft has failed to discharge.

My attention was called to the conveyance from
Chappell to Jackson, which was said to be a mere quit-claim
deed: and Goff v. Lister (3) was cited as an authority for
holding that in such a case the purchaser is not a purchaser
for value under the Statute. Considering the habendum
clause and the covenant as to title in Jacks=on's conveyance,
I think it must be regarded as more than a mere release or
quit-claim. It was clearly the intention of the parties to

() U8 U. 8, 21, (2) 147 Mass. 1. (3) 14 Gr, 451,
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convey by the deed all the right, title, and interest of
Chappell in the land to Jackson; and in such a case a
conveyance in this form would operate to carry out that
intention, even if the grantor was owner in fee. See
section 36 of the Registry Act, 57 Viet., ¢. 20, and Doe dem.
Wilt v. Jurdine (1). The conveyance in reference to which
this case was decided is almost identical in form with that
involved in this present suit.

The bill in this case has been taken pro confesso for
want of an appearance against the defendant Chappell, but
it must be dismissed as against the defendant Jackson with
costs.

LAWTON SAW CO, LIMITED v. MACHUM
—No. 2. See Ante, page 112

Partnership — Loss of capital — Depreciation of machinery —
Referee’s Report — Exceptions — Costs,

Where, under a partnership agreement, a partner contributed to
the |mr|m-r.~Lip business his time um‘ skill, and the use of,
but not the property in, certain machinery, in consideration
of a weekly salary and one half of the net profits, he was
held, in the absence of an agreement, not entitled on taking
the partnership accounts to an allowanee for the deprecia-
tion in the \‘u,uv of the machinery, arising from ordinary
wear and tear, as a loss to him of capital put into the busi-
ness,

Where exceptions to a Referee's report were allowed in part, costs
were n-tlum-«l to either party.

Exceptions to the Referee’s report on the reference
ordered by the judgment in this suit, ante, page 112, to
take an account of the business carried on by the plain-
tiffs and defendant on the terms of the plaintiffs and
defendant being partners on equal shares, and by which
he reported the sum of $1,554.56 to be due by the defend-
ant to the plaintiffis. The business resulted in a loss of

(1) Bert. 142,

1900

Bouwg i

CHAFEE

Barke

1900




192

)

1900

NEW BRUNSWICK EQUITY REPORTS. [\'()L.

$1,776.38, which was paid by the plaintiffs. The Referee

LAWTON Saw in making up the account added to the half of this sum,

Macuem

l“ HTEL

" for which the defendant is liable to the plaintitls, a sum of
2500 advanced by the plaintiffs to the defendant under the
circumstances stated in the report of the case, anfe, page
112, and also a sum of $166.37, advanced by the plaintiffs
to the defendant to purchase matervial to set up the
machines of the defendant used in connection with the
business.  The first exception related to the item of $500,
which, it was contended, was advanced on the security of
defendant’s machines, and was not a part of the partner-
ship accounts.  The second exception was to the item of
£166.37, on the ground that it was a loan outside of the
partnership business.  The thivd exception was to the
refusal of the Referee to allow to the defendant for the
loss of his eapital in the wear and tear and depreciation in
value of his machines used in connection with the business.
The fourth exception was based upon the refusal of the
Referee to make any allowance to the defendant for the
loss of his eapital in the value of his services in conneetion
with the business above the salary received by him.

Argument was heard October 16, 1900

A L Trueman, QC., and £ R ('/ul[mulu_ in support
f the exceptions

J. D. Huzen, Q

Q.U contra.

1900.  December 18, BARKER, J.

The Hrst two |-\('~~|»linn~ relate to the two items of
$500 and 8166.37, and I think they must both be allowed.
It was searcely contended that the $500 which the plain
tiffs by the agreement were to advance to the defendant,
and for which they had a lien on the machinery, extend
properly into the partnership accounts, or was anything
more than a loan from the plaintifis to the defendant. |
do not think the other sum stands in any different position
except that there is nothing in the agreement about it.
The only evidence on the point is that of the defendant;
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and from that it appears that the sum was paid by the  1900.
plaintiffs for the defendant for, or on account of, s”""l'::.w"i".\wﬁ.‘.‘.\
machine in no way connected with this business at all. = e
The amount was not charged as a debt due by the defend-
ant to the partnership business, but by the plaintiffs against
the defendant. As a matter of fact, the Referee has not
treated cither of these items as partnership items, but
simply added them to the half of the loss on the partner-

o
Macnum,

Barker, J,

ship business, apparently as a ready and convenient way
of arriving at the total indebtedness of the defendant to
the plaintiffs. The defendant. however, objeets to this, and
says these items are in no way involved in this suit: and
with this view I agree.

Under the third exeception it is contended that the
Referee should have made an allowance to the defendant
for an alleged depreciation in the value of his machinery
as a loss to him of capital put into the business. I am
unable to agree with this view. There is nothing to shew
that there was any depreciation in the machines except
what is is due to their use in the ordinary way in carry-
ing on the business —a depreciation which must have
been contemplated at the time the agreement was entered
into, and for which no special provision was made. There
was no specific eapital put into the business by anyone.
The plaintiffs agreed to advance upon certain terms the
money which might from time to time become necessary
for the business, and the final result of the whole venture
is that they are out of pocket $1,776.38. And to my
mind, in this case it is immaterial in the result whether you
call this capital or an indebtedness by the partnership to
an individual partner for advances, for, in either case, the
other partner must contribute his share of the loss. The
defendant gave his time and experience, and the use of his
machines, for a fixed remuneration and one half of the
net profits; and the plaintiffs agreed to make certain
advances, and do other things in connection with the
business, for which they were to receive a fixed remunera-
tion and the other half of the net profits. The rule in
such a case is thus laid down in Bafes on Partnership,

VOL. 1L N, B K. R~ 13
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section 815 “As already stated, the fact that one partner
has furnished all the eapital, and the other all the services,
does not alter the rule: the loss of eapital is like any other
loss, and the partner who contributes his services and loses
them is debtor to the other for such share of the capital as
represents the amount of loss he has to bear.” And at
seetion 253 the same writer says: “ But where one part-
ner contributes only his time, skill, and experience, it is
improper to eall them his eapital, for it has none of the
attributes of eapital, and, in case of loss, counts for nothing
against the amount due the other partner for contributions
of eapital proper.”

In this case the machines never became the property
of the partnership. The defendant, who owned them,
agreed to give their use, and his serviees in operating them,
without any stipulation for remuneration for wear and
tear 'w_\ulul a I'i;,:lll to |ml'li(‘ip:lt1' in the pru!il\ of the
business. T think this exception must be overruled.

The result will be that the first and second exceptions
will be allowed, and the third overruled ; and, as each party
has suceeeded in part, there will be no costs to either
party.

The veport of the Referce will be varied by ehanging
the amount due the plaintiffs from the defendant on the
partnership account from $1,554.56 to $888.19, for which
there will be a deeree in plaintifis’ favor with costs,
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TOBIQUE VALLEY RAILWAY (0. v. CANADIAN .

PACIFIC RATLWAY CO

Railway — Lease of line — Passenger train service — Contract
with Government — Breach by lessee — Waiver by lessor —

Damages — Mandalory injunction — Swit by lessor,

By an agreement the plaintiffs were to lease their line of railway to
the defendants upon the condition, infer alia, that the defend-
ants would run a passenger train each way each day between
stations A, and B, The lease was not executed, but the
defendants went into possession of and operated the line,
The plaintiffs alleged in their bill that at the time of the
agreement, as was known to the defendants, they were under
contract with the government of New Brunswick to ran a
passenger train cach way each day between A, and B., but
the contract was not set out in full.  In 1807 a lease was
executed by the plaintiffs and defendants by which it
was provided that the defendants would run a passenger

in one way each day between AL and B., “and if and when-

ever it may be necessary to do so in order to exonerate the

[plaintiffs] from its liability to the government of New Bruns-

wick then the [defendants] will run at least one train carry-

ing passengers cach way each day.”  On July 31, 18, the

Attorney wral of New Brunswick gave " to the

plaintiffs that their contract with respect to running a passen-

ger train each way each day between A, and B, must be

enforeed, but no further |n wedings with respect to the

matter were taken by the nment, though the defend-

ants continued to run a |u|~~| iger train but one way each

day. It did not appear whether the notice of the Attorney-
General might not have been given at the plaintiffs’ instance.
On a motion for an interlocutory mandatory injunction in
this suit which was brought to compel the defendants to run
a passenger train each way each day between A, and B, :—

IHeld, that no case was made out for relief by mandatory
injunction, which will only be granted where necessary for
the prevention of serious damage, and that the question

« was merely one of pecuniary damages between the
plaintifts and defendants, for which the defendants were
well able to account to the plaintiffs, and which by the lease
of 1807 the plaintiffs had agreed to accept in event of their
ility, if any, to the government, and that it did not appear
that such linbility had arvisen.

The facts arve fully stated in the judgment of the
Comrt

Argument was heard December 19, 1000,
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1901. Jaines Straton, for the ]»l:lill(iﬂ'\ —_
v 'Iul}lul E
ol e The agreement between the plaintiffs and defendants

Caxapiax Will be enforeed as against the defendants by mandatory
I.\'\\“\I\l ‘I‘('m ill.illllclinill: ”’u/r'r//utmllf”ll and Walsall lf(lt’[l"tl[/ Co. v.
London and Novth-Western Railiway Co. (1): Greene v.

West Cheshive Railway Co. (2): Woodrugi' v. Brecon and

Mevthyr Tydfil Junction Railway Co. (3). The jurisdie-

tion of the Court to eompel speeific performance of a

contract by mandatory injunction does not depend upon

the existence of a covenant by the defendant not to do

any act inconsistent with the contract, but rests upon the

nature and substance of the contract. and whether it is a

proper subject of equitable jurisdiction, or whether it is a

case for damages only.  See Wolverhampton and Walsall
Ruilway Co. v. London und Novth-Western Railway

Co. (4); and Domnell v. Benmett (5). The contracts of

l;lll\\il)’ companies to perform duties of a l»llll“t' character

have always been regarded as an exeeption to the rule
that the Court of Equity will not deeree the specitie per-
formance of a contract where supervision by the Court of
the earrying out of the contract will be required : Hood v-
North Eastern Railway Co. (6); Phillips v. Great Western
Railway Co. (T); Wilson v. Northampton Railway Co.(8);
Ryan v. Mutual Tontine Westminster Chambers Associa-
tion (9); Whitwood Chemical Co. v. Hardman (10). See
also Ramkin v. Huskisson (11): Browne v. Warner (12):;
Sevenoaks Railway Co. v. London, Chatham and Dover
Railway Co. (13).

e e D OU—

|
{ [Barker, J., vefers to Ex parte Attorney-General of
New Brumswick: In re New Brunswick and Canada
Railway Co. (14).]

{

13

!

(1) L. R, 16 Eq. 433, (8) L. R, 9 Ch, 27,

(2) L. R. 13 Eq. 4. (0) [1803] 1 Ch. 116, 124,
(3) 28 Ch. D. 190, (10) [1891] 2 Ch, 416, 427,
(1) L. R, 16 Eq. 433, (11) 4 Sim. 13,

(5) 22 Ch. D. 85. (12) 14 Ves, 10,

(6) L. R, 5 Ch. 525, (13) 11 Ch, D, 2065,

(7) L R, 7 Ch, 400, () 1 P& B, 607,
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A. 0. Earle, QC., and H. H. McLean, Q.C'., for the

defendants: —

No case is made out by the plaintiffs for an interim
mandatory injunction, which will only be granted where
the Court is satisfied that on the facts before it there is a
probability that the plaintiff is entitled to relief:  Preston
v. Luck (1); Child v. Douglas (2); and that the injury will
be irreparable if allowed to continue until the hearing
Westminster Brymbo Co. v. Clayton (3): Saloions v
Kwight (4): Mogul Steamship Co. v. McGregor (5). The
remedy of specific performance by mandatory injunction
does not lie, for the Court cannot undertake to superintend
the performance of the agreement. See City of Kingston
v. Kingston Electric Roilway Co.(6). The plaintiffs are
not in a position to complain of the violation of the agree-
ment of 1892, for by the new lease of 1897 between the
plaintiffs and defendants it was provided that one passen-
ger train one way every business day should be run, instead
of one train each way every business day, as provided by
the original agreement. The new lease provided that a
passenger train would be run each way each day when
ever necessary to exonerate the plaintiffs from their liability
to either the Government of Canada or the Government of
New Brunswick. Clearly, therefore, we can only be com-
pelled to run a passenger train each way each day on the
intervention of either government. For any damages, if
any, being incurred in the meantime by the plaintiffs they
are accepting our corporate responsibility, otherwise there
would be no sense in their consent to the varying of the
original agreement.

Straton, in reply.
1901. January 4. BARKER, J.: —

This was an application for an interim mandatory
injunction order, made on a sworn bill supported by
(1) 27 Ch. D. 506, (4) [1801] 2 Ch. 204,

(2) Kay, 578, (5) 15 Q. B. D, 476,
(8) 36 L. J., Ch, 176, (6) 25 A, R. 102,
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1901.  aflidavits. For the purposes of this application the facts may

v, Tonaus be briefly stated as follows. In March, 1892, these two
vLEY Rare Mo " .

wav Co. — companies entered into an agreement, confirmed by an Act

plaxaviay of the Dominion Parliament, 55-56 Viet., ¢. 6), which pro-
ACIF I A

wav Co. yided for a lease of the plaintiffs’ road to be given to the
Barker. . defendants upon certain conditions. Certain differences
which grew out of the agreement gave rise to a bill being
filed in this Court by the plaintiffs: and in that suit a
consent deeree was made on April 10, 1897, which, amony
other things, provided for a lease to be given of the road
and accordingly, on April 30, 1897, the plaintiffs executed
a lease of their road to the defendants for a period ol
ninety-nine years, at an annual rent equivalent to 40 per
cent. of the gross receipts of the road, which the defend-
ants were to use and operate as a part of their railway
system. By the original agreement of 1892 (which is set
out at length in the Act 55-56 Viet, e 60), it is pro-
vided that the lease therein provided for should, among
other provisions, contain one by which the defendants
undertook to run duly equipped trains for passengers each
way on every business day. See section 10 of the agree-
ment as set out in the Act.  In the lease which was
actually executed clause 9 contains the provision with
reference to the running of trains, and it is as follows:
“That the Pacific Railway Company will during the
said term provide and run over the said railway duly
cquipped trains for the carriage of passengers and freight,
as frequently as shall be necessary for the traffic of the
country through which the said railway is constructed,
and, except during the period of a strike (if any oceur)
amongst employees of the said Pacific Company, and unless
some accident prevent, it will run at least one train
carrying passengers one way on every business day,
instead of each way on every husiness day, as contemplated
by the said agreement confirmed by the Act of Parliament
aforesaid, and, if and whenever it may be necessary to do
s0 in order to exonerate the Tobique Company from its
liability either to the Government of Canada or of New
Brunswick in that behalf, then the Pacific Company will
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run at least one train carrying passengers each way

work the said railway so as to secure therefor as much

traffic as is possible within such limit of expenditure as |

would be adopted by any well-managed railway company
working the same entirely on its own account.”

The plaintiffs’ bill contains the following allegations:
“Section 6. That, as was well known to the defendant
company at the time of the execution of the said lease,
the said plaintiff company was under covenant to the
government of the Dominion of Canada truly and faith-
fully to keep the said line of railway,and the rolling stock
required therefor, in good sufficient working and running
order, and to continuously and faithfully operate the same.”
“Seetion 7. That, as was also known to the said defend-
ant company, at said time the said plaintiff company was
under covenant with the Provineial Government of New
Brunswick to run on said railway on each and every day,
Sunday excepted, at least one sufficient passenger train
each way over the said line of road, commencing at a point
on the Canadian Pacific Railway in the Parish of Perth,
Victoria County, to Plaster Rock, in the Parish of Gordon,
not exceeding twenty-eight miles, unless prevented by
snow or other unavoidable casualty.” The bill goes on
to state that on the 8th of July, 1897 — that is, a little
over two months after the lease had been executed, and
considerably over three years before this suit was com-
menced — the Deputy Minister of Railways sent a notice
requiring that a train should be run each way daily over
said railway. The precise terms of this notice are not
stated, nor does it appear to whom it was given, but I
assume, to the plaintiffs. It is further alleged thit, not-
withstanding this notice was communicated to the defend-
ants, they continued to operate such railway by only
running one train one way each day, and thus were guilty
of a breach of the conditions of the lease. And that, on
the 31st day of July, 1899, the Attorney-General of New
Brunswick gave the plaintiffs a notice, by which it appears
that, in consequence of complaints made of the way in
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1901, which the road was being operated, he had been requested

v Jomque by a committee of Council to notify the plaintiffs that the
wav Co. provisions of section 13 of their contract with the New
38 .‘:.’.“'f‘-‘,\,. Brunswick Government must be enforced. The notice
wav Co. - quotes that section as follows: “‘The company shall be
Barker. J. hound to run on each and every day (Sunday excepted) at
least one passenger train each way over the said line of

road, commencing at a point on the Canadian Pacific Rail-

way in the Parish of Perth, Victorin County, to Plaster

Rock, in the Parish of Gordon, not exceeding twenty-eight

miles, unless prevented by snow or other unavoidable
casualty.””™ The bill then goes on to allege that this notice

was also communicated to the defendants, but that they,

illegally, as is alleged, only ran one train a day until some
time in June or July last, when they began to run a train
each way daily ; but that on the 14th of October last a
new time table was issued by the defendants providing for
only one train one way each day, and that the road is now
being run on that arrangement. There are other allega-
tions in the bill as to the improper running of trains and
the illegal manner of operating the road, but, however

e s et e

important they may be as to the accounting which is
sought by this suit, they are unimportant so far as this
{ particular motion is concerned.

The principal object of this present motion is to
procure a mandatory order restraining the defendants
from running trains so seldom as to cause the plaintiffs
to be liable to the Dominion and Provincial Governments,

bt . e e
= e

and to compel the defendants to run a passenger train at
least once each way over the said line of railway each
business day.  Whatever questions may arise at the hear-

g ——————— et SO v

ing of this suit as bearing upon the question of accounts
between the parties, and what bearing upon those ques-
tions the action of the two Governments may have, are
matters which can better be determined when the facts are
fully known. It may turn out when the contracts are
produced that they bear no such construction as that put
upon them, or it may be that the notices which have been
given were given at the plaintiffs’ instance, or that there
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was never any intention of following them up by proceed-

ings, a very reasonable inference at all events so far as the 3

Dominion government is concerned, seeing that it is now
over three years since they gave them notice, and they
have done nothing since. At present it is only necessary
to allude to two points — one relates to a question in some
respects one of practice : the other to the merits, so far as
I can judge of them upon the somewhat imperfect
material before me.  Upon both these grounds I think this
application must fail. In the first place, mandatory in-
junctions are never granted unless for the prevention of
some very serious damage. In Durell v. Pritchard (1)
Turner, L.J., says this Court will not interfere by way of
mandatory injunction, except in eases in which extreme,
or at all events very serious, damage will ensue from
its interference being withheld. That was on a hearing,
but the rule applies with much greater force to an
interlocutory motion like this. Apart from the ques-
tion that this is a case where the operation of a railway
is in question, and one, therefore, in which this Court
would not be disposed to interfere any more than seemed
absolutely necessary, it is evident that so far as these
plaintiffs arc concerned, whether there are daily trains
or not is a mere question of money to them, for which
on an accounting these defendants are perfectly able
to respond. that is even if the plaintiffs are right in the
contention they put forward on the merits: and this
brings me to the second point.  The present question is not
one between these companies and the government, but
solely between themselves as arising out of their lease,
The plaintiffs’ contention is that these notices —one or
hoth of them-—ereated a liability upon the plaintiffs to run
daily trains both ways, and that the defendants by force of
clause 9 were hound to run the trains, and in that way
exonerate the plaintiffs from that liability. So far as the
Dominion Government are concerned they do not secin to
have had any contract about running trains specifically at
all, so they may be eliminated from the discussion. And

(1) L. R, 1 Ch, 214,
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so far as the Provineial Government are concerned — alto-
gether apart from all questions as to the effect of the Act
55-56 Viet., e. 60, already referred to—the plaintiffs’ liability
does not arise out of, or in consequence of, any notice they
were to get. When they entered into the lease, and
substituted, in lien of a daily train service each way,
a daily train each day as the defendants are now operating
the road, they were themselves contracting for a violation
of their own agreement with the government, and accepted
as a protection, the defendants’ undertaking to exonerate
them from liability. So far as I am able to form an
opinion upon the material before me, I should think the
mere notice by the Provineial Government created no
liability at all. If it were followed up by proceedings it
might be that the defendants might have a perfeetly good
defence to them, in which case there would be nothing
from which to exonerate the plaintiffs. At all events the
plaintiffs are suffering nothing, no action has been brought
against them, no one is threatening any action. On the
contrary nearly a year and a half has expired since the
notice has been given, without anything further being
done. Under these circumstances, it would I think, be
altogether without precedent, and contrary to all principle,
to grant this application. It will therefore be refused, and
with costs.




in,]

NEW BRUNSWICK EQUITY REPORTS.

CRONKHITE v. MILLER.
—No. 2. See Ante, page 51.

MILLER v. CRONKHITE.

Deed — Easement — Agreement respecting ecasement — Efect of,

wpon subsequent purchasers of dominant and servient tene-
ments — License — Revocation — Evpenditure — Equitable
Compensation— License to lay water pipes— Repairs
Burden of making — Refusal of licensor to allow vepeairs to be
made,

The lower and the upper half of a lot of land were respectively

conveyed to separate purchasers. In the deed of the lower
half the grantor reserved to himself, his heirs and assigns,
the right of way to convey water by aqueduct or otherwise
from one of the springs on the lower 'lul to the upper lot.
The easement was assigned in the deed of the upper lot.
On the lower lot were two springs known as the front
and back springs. It was agreed, and acted upon, by the
purchasers of the lots that the back spring should be set
apart for the exclusive use of the owner of the upper lot
under the reservation in the deed of the lower lot, Huintiﬂ'
and defendant, becoming respectively the owners of the
lots, entered into a parol agreement for the construction
by the defendant of a pipe from the front spring to her
house, to be tapped on her land by a I»ip«- leading to the plain-
tiff's house. The plaintiff paid for the pipe connecting with
his house and for the part of the main pipe from the spring
to the dividing line between the lots, and the defendant
lmid for the remainder. The flow of water to the plaintiff’s
wuse having been stopped by the defendant, the plaintiff
forbade the defendant the use of the front spring. In the
plaintiff's bill it was admitted that the defendant was entitled
to use the back spring.

Held, that the agreement between the original purchasers of the

lots to limit the easement to the u spring was binding
upon the defendant; and that the license to the defendant
to use the front spring was revocable upon the plaintiff
making equitable compensation fixed by the Court to the
defendant for her expenditure under the license,

‘Where license is given to lay pipes on another’s land to convey

water to the licensee’s land the burden of repair rests in law
upon the licensee, and it is a revocation of the license to
refuse to the licensee permission to go upon the licensor's
land for the purpose of making repairs.

The facts in both suits are fully stated in the judgment

of the Court.

Argument was heard October 5, 6, 1900,
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J. D. Plhinney, Q.C., for the plaintiffs, in the first suit
and for the defendants in the second suit.

F. St. John Bliss, for the defendant in the first suit
and for the plaintiff’ in the second suit.

1901. January 25. BARKER, J.: —

These two cases were heard together, and, as they
arise out of the same matter, they may be disposed of
together.  The dispute is one which, with persons disposed
to live on terms of peace with each other, would never have
arisen, The exciting cause, however, seems to be a dispute
hetween the parties as to a line fence which is in no way
involved in this case, and of the merits of which 1 know
nothing. It seems, however, to have created an ill-feeling
which has fostered and promoted this litigation, developing
a comparatively insignificant dispute between two neigh-
bors into litigation of considerable proportions, involving
very considerable expense.  All efforts at effecting a settle-

ment having failed, it only remains to dispose of the cases

on their merits.

In 1883 one John T. Clark executed two conveyances
of a piece of land in the Parish of Queensbury, in the
County of York, which he then owned. By one convey-
ance, which is dated May 19, 1883, Clark and his wife
conveyed to one George Miller the lower half of this lot,
and by the other conveyance, which is dated the same day,
they conveyed the other or upper half of the lot to one
Hivam U. Clark. Both conveyances were registered on
May 28, 1883, the one to Miller being registered first and
bearing the registry number 33,132, the other 33,133. The
conveyance to Miller, which is not executed by him, is an
ordinary conveyance in fee, and contains the following
reservation:  “And the said John T. Clark hereby reserves
to himself, his heirs, administrators and assigns, the right
of way to convey water by aqueduet or otherwise from
one of the springs back of the highway road on the lower
half of said farm to the upper half of said farm.” And
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in the conveyance of the same date to Clark arve these
words: “And the said John T. Clark and Henrietta, his
wife, hereby give, grant, and convey right of way to convey
water from the lower half of said farm to the upper half
of said farm to the said Hiram U, Clark, his heirs, admin-
istrators, and assigns for ever.” In 1887 Hiram U. Clark
conveyed the upper half of the lot to Lounsbury, who
conveyed it in May, 1896, to Sarah Cronkhite, wife of
Peter F. Cronkhite and mother of Sarah E. Cronkhite, the
plaintiff in the first action, and the defendant with her
husband in the second. And by deed dated December 31,
1897, registered on January 3, 1898, Sarah and Peter F
Cronkhite conveyed it to the plaintiff, Sarah E. Cronkhite.
All these conveyances profess to convey the right to take
the water from a spring on the lower half of the lot, which
Clark, the original owner, reserved in his deed to Miller in
1883. It is not disputed, I think, that whatever right to
take water from the lower half of the lot was vested in
John T Clark by virtue of the reservation in his convey-
ance to Miller, became vested in the plaintiff Cronkhite by
the conveyance to her in 1807, and was vested in her when
these proceedings were taken, subject to whatever change
in the rights of the parties may have resulted from the
selection by George Miller and Hiram U. Clark during
their ownership and possession of the respective lots, of the
back spring on the lower half of the lot as the one to be
used under the reservation by the owners of the upper half
of the lot: and subject also to whatever change in the
rights of the parties under their conveyances may have
resulted from the agreement between the present litigants
as to laying an aqueduct from the front spring for the use
of the plaintiff Cronkhite, out of which agreement arises
the present litigation. In December, 1888, George Miller
conveyed the lower half of the lot to the defendant
Theodore Allison Miller, who has sinee then been in posses-
sion of it:

In April, 1899, the plaintiff Sarah E. Cronkhite jointly
with George A. Cronkhite, her husband, filed a bill against
the defendant Miller, and on the 14th of that month, on
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this bill, and certain affidavits which were produced in
support of it, an e parte injunction order was granted by
Mr. Justice Van Wart vestraining the defendant Miller from
interfering with the plaintiff' in replacing an aqueduct from
the front spring (so ealled) on the defendant’s land across
his land towards the plaintift’s house. The bill, which was
sworn to by George A. Cronkhite on April 8. 1899, after
setting out the documentary title of the parties to their
l«\ln'l'li\v lots, as I have above outlined it, ]nl'n('w'd\ in the
10th scetion as follows: “That in or about the month of
October, 1897, and before the upper half was conveyed to
the plaintiff Sarah E. Cronkhite, the plaintiff entered upon
the said farm under an arrangement entered into with the
said Peter F. Cronkhite and wife to convey the same to
the said plaintiff Sarah E. Cronkhite, and, immediately
upon taking possession of the said farm, the plaintiff
George A. Cronkhite, as husband of the said Sarah E.
Cronkhite, ocenpied and enjoyed the right of way to one
of the springs on the said lower half known as the front
spring, and conveyed water therefrom for the purposes of
his stock and houschold use, and in the month of October

the defendant entered into an arrangement with the plain-
tiff George A. Cronkhite to lay an aqueduet from the said
spring to the plaintiff’s house, with a branch aqueduct to

the defendant’s house, and by the arrangement the expense
of purchasing the pipe and the laying of the aqueduct
was to be horne equally between them, and, in pursuance
of this agreement, George A. Cronkhite procured the
necessary pipe for the laying of an aqueduct from the said
spring to  his own house: and the said George A.
Cronkhite and the defendant ‘spent one half day in settling
apon and laying out the course of the aqueduet from
the said spring to the lands of the plaintiff, and cleared
the ground preparatory to digging the said aqueduet,
and took down the line fence in marking out the course
of the same.  The following morning, when the plaintiff
George A. Cronkhite was about to resume work, the defend-
ant Miller came to him and rvefused to have anything
further to do with the aqueduet, and forbade the plaintitt
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George A, Cronkhite Irom going on with the work, and
about noon of the same day the plaintiff George A.
Cronkhite and the defendant eame together, and agreed
that the aqueduct should be laid from the said spring to
plaintiff’s house on the site already agreed upon, at the
expense of the plaintiffs, and that the defendant was to
tap the aqueduet at a certain point on the plaintiff’s land,
and that the plaintiffs were to leave a T joint for him to
connect with at the point of tapping, for the purpose
of bringing his water therefrom to his own house; and
after this agreement was made both the plaintiff George A.
Cronkhite with his men and the defendant worked together
dug the diteh and laid the pipe from the spring to the
plaintift’s house to a depth of about two feet, and filled up
the diteh and levelled off the ground, and the said defend-
ant made his eonnection with the T in the aqueduct, and
laid a pipe therefrom to his own house; and under the
arrangement it was agreed that each was to have one half
of the water, and, as there was greater descent to the
house of the defendant, it was arranged that a valve or
stop-cock should be put upon the pipe at the defendant’s
house in order to gauge the same, so that not more than
one half would escape throngh the defendant’s pipe.”  The
hill goes on to allege that this arrangement continued
with more or less friction” until December 27, 1898,
when the defendant opened the aqueduet, and discon-
nected the pipe extending from the spring to the line
between the two lots,a distance of about 163 feet, and took
it out of the diteh, and refused to permit the plaintiffs to
relay the pipe or use the spring in any way, except by
carrying the water in pails from the spring to the house, a
distance of 778 feet. The plaintiffs by their bill elaimed
an injunction to restrain the defendant from interfering
with them in restoring the aqueduct, and using it for
the purpose of obtaining water from the spring for their
use,
On May 14, 1899, the second suit was commenced by
the plaintift Miller against Cronkhite and wife, and he filed
a bill, in which after setting out the titles of the parties to
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their lots, he alleges that shortly after the two farms had
heen conveyed to George Miller and Hiram U. Clark
respectively, and while they were the owners in fee, they
agreed that the back spring should be set apart, and appro-
priated for the use of the owners of the upper lot, and that
it was set apart, and so appropriated under the reservation
in the conveyance to Miller,and that it was fenced in so as
to give access to it by the owner of the upper lot, and that
it was used to supply water to that lot after that time.
This bill further alleges that after the Cronkhites had
acquired the lot, George A. Cronkhite requested the plain-
tiff' (Miller) to give him permission to lay an aqueduet, that
is, a line of galvanized iron water pipe, three quarters of an
inch in diameter, from his farm to the front spring on the
lower lot, and that after some negotiations he (Miller) con-
sented to this on the express condition that he should have
the right and license to lay a half inch pipe from his farm
to tap the three quarter inch pipe at a point on the upper
half or Cronkhite farm, and, that he the plaintiff (Miller)
should have the free and uninterrupted right to the water
which would flow through this half inch pipe: and that he
(Miller) was to pay the cost of that portion of the three
quarter inch pipe which ran through his land. On this
arrangement the plaintiff (Miller) says the pipes were laid,
and that he paid for all the half inch pipe, and his share of
the three quarter inch pipe, which amounted to some $14
The bill further alleges that in October, 1898, the water
ceased to flow, and in order to ascertain the cause he opened
up that portion of the half inch pipe trench which was on
his own land, up to the line between him and Cronkhite,
but that Cronkhite refused him permission to open it up on
his land, or to go on his land for the purpose. At this time
the flow of water continued uninterrupted through the three
quarter inch pipe to Cronkhite's house. The bill then
alleges that he the plaintiff (Miller) then arranged to con-
neet his pipe with the three quarter inch pipe at a point on
his own land : and in order to do this it was necessary to
disconnect for a short time the three quarter inch pipe, but
that Cronkhite prevented this being done. Whereupon the
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plaintift’ (Miller) revoked his license to lay the pipe through
his land.  The bill further alleges that after Mr. Justice
Van Wart had granted the injunetion in the first suit the
defendants (Cronkhites) entered on Miller's land, dug up
his water pipe which he had laid between the front spring,
and the point where he intended to put in the 'I' joint in
the three quarter inch pipe, and disconnected his (Miller's)
pipe from the spring altogether: removed it from the
trench, and cut off his water supply altogether: that they
also laid a pipe from the front spring, across the Miller lot,
and boarded over and nailed up the wooden box in the
spring with which the pipe was connected, thereby pre-
venting him from getting water from the spring, even in
pails.  And the plaintiff (Miller) charvges in his hill that
under cover of the injunction order granted in the first suit,
Cronkhite was wilfully seeking to deprive Miller of the use
of the spring altogether.  On this bill and affidavits used
in support of it,on the 15th May, 1599, I granted an ex parte
interim_injunction order vestraining the defendants from
preventing the plaintiff from taking water from the spring.
On the Gth June, 1899, on notice given, applications were
made to this Conrt to dissolve the injunetion in the first suit,
and to eontinue the interim mjunction in the second.  For
reasons given on disposing of these motions, ! continued
both injunctions until the hearing, reserved the question
of costs, and gave the plaintiffs (Cronkhites) leave to
amend their bill if they desired to do so. On the 17th
day of November, 1899, I made an order on the appli-
cation of the plaintiffs in the first suit, allowing them on
payment of eosts to amend their hill by striking out the
name of George A. Cronkhite as a plaintiff, and making
such verbal alteration s in the Lill itself as were thereby
rendered necessary.

The evidence given at the hearving — in addition to
the documentary evidence as to title about which there is
no dispute — diselosed the following faets. There were
two principal springs of water on the lower lot hack of the
highway road — one on the vear of the lot which has heen
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called the “ back spring,” the other nearer the front of the
lot, and ealled by the witnesses the “ front spring.”  There
are no springs on the upper lot at all, and it was to secure
n water supply for the use of those oceupying the upper
lot that the reservation was put in the conveyance when
the original lot was divided. Soon after Hiram U. Clark
and George Miller had purchased, and while they remained
in the ownership and possession of their respective lots,
they agreed upon the back spring as the one to which the
reservation in the deed should nlnpl)’, and they seem to
have seleeted and appropriated that spring as the one to
be used by the owner of the upper lot in the manner pro-
vided for in the veservation.  This fact is not only proved
by Miller who was a party to the arrangement, but by the
acts of the parties at the time, and the subsequent user of
the spring.  This back spring is quite near the dividing
line between the two lots, and at the time this arrangement
was made between Miller and Clark the line fence was
diverted around the spring so as to enclose it as part of
the upper lot and altogether exelude the oceupiers of the
lower lot from aceess to it.  This fence remained practically
in that condition until after the present owners went into
possession and the agreement as to the use of the front
spring had been made, when Cronkhite straightened out
the line fenee, leaving the back spring on the lower lot as
it had been originally.  The evidence also shews that in
October, 1897, at least two months before the plaintift
Cronkhite had acquired any title to the lot an arrangement
or agreement of some kind was made between her hushand
George A. Cronkhite and the defendant Miller in reference
to the construction of an aqueduct from the front spring,
and its joint use by the parties afterwards.  This agree-
ment was not in writing and there is some dispute as to
some of its terms, but as to its principal features the
parties agree.  In pursuance of this agrecment an agueduct
or water pipe was laid from the front spring, with con-
nections to the house of Miller on his lot, and the house of
Cronkhite on hers.  The pipe from the spring to Cronkhite’s

house, which was a three quarter inch pipe, was joined




| NEW BRUNSWICK EQUITY REFORTS.

at a point some distance over on Cronkhite's lot by a
half inch pipe, which branched off and connected with
Miller's house. That portion of the three quarter inch
pipe between the spring and the division line was on
Miller's lot, and the portion of the half inch pipe, from
the junction point of the two, to the division line, was on
Cronkhite's lot. Besides assisting in the work of laying
these pipes Miller paid for and laid all the half inch pipe
which supplied his house, and he paid $14 to Cronkhite,
as he says, as the cost of that part of the three quarter inch
pipe laid through his land.  Cronkhite admits the payment
of this money, but says it was for the use of the pipe. It
seems to have been the interition of the parties that each
should get one half the water, and as the Miller house was
at a considerably lower level than the other, Cronkhite
says that it was part of the agreement that Miller was by
means of a stop-cock in the pipe at his house to regulate
the discharge of water so as to secure to Mrs. Cronkhite
one halt the water. That, however, is denied. It is not
very clear from the pleadings whether the plaintiff
Cronkhite relies on this agreement or on the reservation
in the deed or upon both. Her Counsel claimed the right to
rely upon both. The effect of that contention, as I under-
stand it, is that assuming that the agreement amounted to
nothing more than a revocable license, the plaintiff
Cronkhite could fall back upon the reservation in the deed,
as giving her an easement in reference to a spring upon
the lower lot to be selected by herself, and that the
aqueduct in question was within the limits of the easement,
and its use an appropriate enjoyment of it. This brings
me o the first ground of objection taken on Miller's behalf.
He contends that the reservation in the deed does not
create aneasement at all; but that if it did, so soon as
Miller and Clark selected the back spring, the easement
was limited to that spring as effectually as though it had
heen expressly named in the reservation clause, The
argument is that an easement such as this, is an interest in
land and ean therefore be ereated only by grant — that if
George Miller had exeeuted the deed to him from John T,
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Clark in which the reservation is eontained, it would in
law have operated as a grant of the land to Miller, and a
re-grant by him to Clark of the casement, but in the
absence of Miller’s exeeution of the conveyanee, the reser-
vation does not create the casement. See Doe dem. Douglas
v. Lock (1): Wiclham v. Hawker (2): The Durham, ete.,
Railway Co. v. Waller (3): Proud v. Butes (4).

There are two reasons which render it unnecessary to
express any opinion on this point, at best a technical one.
In the fivst place 1 should not feel ealled upon to give
effeet to any such contention in this case if I thought the
above authorities established the proposition for which
they were cited, in view of allegations placed on the record
in this case by the plaintifft Miller himself.  In the 13th
section of his bill after alleging that in consequence of cer-
tain facts and circumstanees therein stated he had revoked
the license for the construetion of the aqueduet, he adds:
“ But plaintifft never has refused and does not now refuse
or deny the right of defendants to have aceess to or take
water from the said back spring”  Upon this allegation
with others the plaintiff Miller obtained an injunction order
from this Court. The rvight which is thus admitted is

derivad solely from the reservation in the decd coupled

with the sclection of the back spring by the predecessors
in title of these parties: and if Miller admits this right
the Court may, | think, as against him. admit it also.
The second veason is this, that in my opinion when
Miller and Clark agreed as T have already stated they
did agree, upon this back spring as the one to which
this reservation should have reference, it was final and
eonclusive upon them and those claiming under them. It
therefore follows, that in October, 1807, when George A.
Cronkhite and Miller entered into this agreement, Miller
held his lot free from any servitude except as to the baek
spring, and Sarah Cronkhite (mother of the plaintiff Cronk-
hite) who was then the owner of the lot, held it with a
right appurtenant to it of taking water from the back spring

() 2A, & E 705, (%) 2Q. B. w7,

(2) 7T M. & W, 76, () 11 Jur, N, S, 441,
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on Miller’s land by aqueduet or otherwise as mentioned in
the reservation. It would of course be quite competent for
the present owners of the lots to make altogether different
wrrangements, and substitute in the place of those thus
acquired, privileges of an entirely different nature. There
are many reasons for concluding that the arrangement
made between Miller and Cronkhite was not intended by
Cronkhite, at all events, as a substitute for the rights
acquired as to the back spring.  He tells us that he never
heard of any such thing, or had any knowledge of the
agreement between Clark and George Miller, until long
after he and the present defendant Miller had completed
their work. More than that he had no interest in the lot
at the time. 1 have no doubt that if the arrangement had
worked satisfactorily, hoth parties would have been willing
to put an end to all rights as to the back spring. Neither
have I any doubt that while Cronkhite believed that he had
certain rights under the reservation, and that that led to
the negotiations which ended in the agreement, what was
ultimately done by him was not done as a mere matter of
vight under the reservation, but under an agreement
entered into with Miller for their mutual use and con-
venience. The reservation in the deed gave in effect only
a right to an aqueduct of sufficient eapacity for the
reasonable use of the owner of the upper lot.  The present
one is double that capacity. If constructed as a mere
matter of legal vight under the reservation, both the cost
of construction, and maintenance must have fallen upon
Cronkhite ; but Miller has contributed a large proportion.
In the one case Cronkhite would have had the exclusive
use, while in the other there is a joint use. The clause in
question did not necessarily eonfer any exclusive right to
the water in the spring : Lee v. Stevenson (1), and a service
pipe of half the capacity of the present would have
answered all of Cronkhite's requirements; the present pipe
however practically exhausts the spring; at all events there
is not sufficient water to supply the pipes. The rights of
the parties must therefore depend upon the agreement

(1) E. B. & E. 512,
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alone.  And I should think this the case, even if the selection
of the spring as of right under the reservation were still
an open question. Now what are the rights of these par-
ties under this agreement? It is contended that as the
agreement was merely a verbal one, it operated simply as a
license from the one party to the other to do certain acts in
refevence to the land of the licensor which would otherwise
be trespasses, and would for that reason be revocable at
will.  In Cocker v. Cowper (1), it was held that a verbal
license, was not sufficient to confer an easement of having
a drain in the land of another to convey water, and that
such license might be revoked though it had been acted
upon. Hewlins v. Shippum (2), and Wood v. Leadbitter (3),
are to the same effect.

From the evidence it appears that when the stoppage
in the pipes took place in October, 1898, the plaintiff
(Cronkhite) refused to allow Miller to go on his land, and
open up that part of the half inch pipe in Cronkhite’s land
in order to try to discover the cause of the stoppage. This,
I think, was equivalent to a revoeation of the license; the
right to open up the pipe for such a purpose was implied
in the original license to lay it. In Gule on Easements (4),
it is said in reference to the right to go on and repair
without leave, “as if a man gives me a license to lay
pipes of lead in his land to convey water to my cistern |
may afterwards enter and dig the land to mend the pipes,
though the soil belongs to another and not to me;” for
which are cited the following cases: Liford's Case (5);
Pomfret v. Ricroft (6); Taylor v. Whitehead (7); Bullard
v. Hurvison (8); and at page 545 the same author says:
“The burden of repair is by law imposed upon the owner
of the dominant tenement, and a corresponding right is
conferred upon him to do all those acts which may be
necessary to secure the full enjoyment of the easement,
even though he should thereby be compelled to commit

(1) 1C. M. & R. 418, (5) 11 Rep. 42 a.
(2) 6 B. & C. 221, (0) 1 Saund, 321,
(3) 13 M. & W, 838, (7) 2 Doug. 745.

(4) 5th ed., 547. (8) 4 M. & S. 387.
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a trespass:” Bell v. Twentyman (1). See also Goodheartv. 1901
Hyett (2). If, therefore, there had been an easement, it Croxiiim
would have carried a right which Cronkhite refused to Muin
allow Miller to enjoy or exercise. This would in the ease  Miiwn
of a mere license amount to a revocation of it: Hyde v. Croxknme
Graham (3). Under these circumstances I think Miller 1arker.J.
was justified in revoking his license, so far as he could do
80, after what had taken place. Courts of Equity have,
even in the case of licenses revoeable at will, held them
irrevocable after an expenditure of money on the faith of
the license, unless in some way compensation was made,
See City of Toronto v. Jurvis (4); McManus v. Cooke (5).
The plaintiff (Cronkhite) did not by her bill, neither
did her Counsel at the hearing, base her claim to relief on
any such ground, but I think it right to notice it.
In Plimmer v. Mayor of Wellington (6) it is said, at
., prge 714, that the Court must look at the circnmstances in
each case to decide in what way the equity can be satisfied,
In this case, even assuming that, after the expenditure
made by Cronkhite, the license would be held to be irrev-
oeable, I think this Court has power to satisfy the equity
which Cronkhite has, if she has any. She has reserved to
her her rights as to the back spring, and the evidence
shews that in laying an aqueduet to that spring much of
the work already done ean be utilized. She has already
received $14, and I think this ample compensation (if,
under the peculiar circumstances of this ease, she is entitled
to any), coupled with the undertaking which the plaintiff
Miller must give, as hereafter mentioned. In the disposal
of this case which I intend to make, it is unnecessary to
determine which of the parties is right as to the precise
ohject for which this $14 was paid, for the plaintiff Miller
must give an undertaking to abandon all claim to that
part of the three quarter inch pipe laid through his land
as well as all claim to the half inch pipe laid through
Cronkhite’s land.  Two other points were raised at the

(1) 1 Q. B. 776, (1) 25 Can. S, C. R, 237,
(2) 25 Ch. D, 182, (5) 35 Ch, D. 681,

(3) 1 H. & C. 598. (6) 9 App. Cas. 609,
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hearing, which it is not, in my view, necessary to diseuss
at any length, One was that Cronkhite, who made this
agreement with Miller, was not acting, and did not profess
to act, on behalf of his wife the plaintiff, and that she was
not at the time the owner of the land. It is true that she
was not then the owner, but she was in possession under an
agreement with her mother, who was the owner, for a con

veyance of the property, which was actually made soon
after.  Miller, when he entered into the arrangement, knew,
or at all events had ample means of aseertaining, the
precise position of the parties with whom he was contract

ing. He claimed a right to enjoy the privileges secured
to him under the arrangement, and did actually enjoy
them for some time.  He can searcely be heard to
repudiate the balanee of the agrecment on the ground
of Cronkhite’s want of authority to make it. As to
the costs, I have had some doubt as to whether the
bill filed by Miller was really necessary, but, on a consider

ation of all the evidence, and the facts and eircumstances
I think he was justified in instituting proceedings for the
final determination of the parties’ rights as well as for the
injunction which was granted when the bill was filed. 1In
the first of these cases, the bill will be dismissed with
costs, including the costs of the motion to dissolve the
injunction in that suit. In the other case there will be a
declaration that the agreement between the parties as to
the aqueduct is of no further force, and, the plaintift Miller
undertaking as I have already mentioned, the defendant
Cronkhite will be perpetnally enjoined from using the said
aqueduct for taking water from the front spring, or inter-
fering in any way with the plaintift’s use of it. The
plaintift’ will have his costs of suit, and also the costs of
the motion to continue the interim order of injunction.
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WOOD v. CONFEDERATION LIFE INSURANCE ('O

Life Imswrance Vote given for premium — Part paymen!
Extension of time — Forfeiture — Waiver — Assignment o/
policy — Receipt — Estoppel — Duty to assignee.,

A condition in a policy of life insurance provided that if any
premium, or note given therefor, was not paid when due the
policy should be void. A note given, payable with interest,
in payment of a premium provided that if it were not paid
at maturity the policy should forthwith become void.  On the
maturity of the note it was partly paid, and an extension was
granted, and on a part payment being again made a further
extension was granted. The last extension was overdue
and balance on note was unpaid at the death of the as-
sured. A receipt by the company, given at the time of
taking the note, was of the amount of the premium, but at
the bottom of the face of the Il‘(!‘lj were these words:
“Paid by note in terms thereof.” While the note was run-
ning the policy was assigned for \ulm~ with the assent of
the company, to the plaintiff, to whom the receipt was de-
livered by the nssur«l

Held, that no estoppel was created by the receipt; that there was
no duty upon the company to have lITunluI the plaintiff an
npp;nuum\ of paying the premium;: and that the policy was
void,

The facts are fully stated in the judgment of the
Court.

Argument was heard August 23, 1900.

A. A. Stockton, Q.C.,and A. J. R. Snow (of the Ontario
Bar), for the defendants: —

It is made an express proviso in the policy, that if
default be made in the payment of any premium, or note,
should one be given and accepted, the policy shall cease
and determine. The proviso is an absolute one, and the
payment of the premium, or the note given therefor, is
made by it a condition precedent to the liability of the
defendants: McGeachie v. Novth American Life Assurance
Co. (1); New York Life Insurance Co. v. Statham (2);
Klein v. New York Life Insurance Co. (3). It was also

(1) 20 A. R. 187; 23 Can. 8. C. R. 148, (2) 98 U. 8. 2.
(8) 104 U. 8. 88,
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stipulated in the note given by the assured that, if it were
not paid at maturity the policy should forthwith become
void.  Forfeiture was not prevented by the part payment of
the note after its maturity: Joyce on Insurance, s. 1114,
When default was made in paying the last renewal the
policy beeame void. The only effect of accepting part
payments and granting extensions was to postpone
forfeiture, and the right ot forfeiture was not lost.
The plaintiff’ does not oceupy any more favored position
with respect to the policy, than did the assured. We
were under no obligation to notify the assignee, of
the premium aceruing due, or being over due, and
that a forfeiture would take place unless payment were
made. In Joyee on Insurance, s. 1106, it is laid down that,
“if there is an express provision for forfeiture in case of
non-payment of the premium on or before a specified day,
and the time expires without payment, the policy there-
upon becomes :llmulutvly void at once, without notice of
forfeiture, or any action on the part of the company, nor
need a formal declaration of forfeiture for non-payment
of premiums when due be deelared by the company when
the policy stipulates for forfeiture for such non-payment.”
See also Thompson v. Insurance Co. (1), and Conover v.
Grover (2). No l'.\'tulv]n-l is ereated in the plaintiff’s favor
by the receipt given to the assured by the defendants. It
states that payment is made by note due September 5, 1898,
in terms thercof.  The assignee was thereby notified that
the payment was made in an equivoeal form, and it became
his duty to make himself acquainted with its conditions.
The receipt was given hefore the assignment, and before any
duty could be owing to the plaintiff.  Moreover an estoppel
cannot be founded upon a receipt: Straton v. Rastall (3).
It was the duty of the plaintiff to make inquiries concern-
ing the position of the poliey, for the defendants were not
bound to keep him informed: Mangles v. Dizon (4). The
assent of the defendants to the assignment of the policy to
the plaintiff’ did not effect any alteration in the contract
(1) 104 U, S. 252, (3) 2T, R. 306,
(2) 31 N. J. Eq. 539 (4) 3 H. L. C. 702,
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contained in the poliey: Mutual Life Inswrance Co. v.
Allen (1)

H. A. Powell, Q.C., for the plaintiff:—

The proviso in the policy for forfeiture, in event of
the non-payment of the premium, being for the benefit of
the defendants could be waived by them, and was waived
by their acceptance and retention of several part payments
of the note. See Brown v. Massachusetts Mutual Life
Insurance Co.(2); Hodson v. Guardian Inswrance Co, (3).
By taking the money after the assignment they accepted
the personal liability of the assured, and agreed to keep the
poliey in force. If that were not so then they should have
advised the plaintiff' that the premium was unpaid.  The
note was in negotiable form and therefore was taken as an
actual payment of the premium. This is confirmed hy the
language of the receipt. The reference in it to the note
did not qualify the absolute character of the receipt. It
amounted to nothing more than an indication of how pay-
ment was made. The defendants are estopped by the
receipt as against the plaintiff from setting up that the
premium was not paid.  See Bickerton v. Walker (4): Fiench
v. Hope (5). By assenting to the assignment of the policy
the company bound themselves to treat with the assignee
for the payment of the premium before forfeiting the policy.
In MeGeachie v. North American Life Insurance Co. (6),
provision was made that payments after maturity should
not prevent a forfeiture,

1901. January 25. BARKER, J.:—

The bill in this case was filed by the Honoralle
Josiah Wood, as assignee of a life insurance policy effected
by the defendant company on the life of the late Charles
A. Palmer for the sum of 87,000, to enforce payment of the
amount ; Mr. Palmer having died on January 7, 1899.  The
policy is under the corporate seal of the company, and

(1) 138 Mass, 25, 28, (4) 55 L. J., Ch, 227,
(2) 47 Am. Rep, 205, (5) 56 L. J., Ch, 363,

(3) 97 Mass. 144, (6) 23 Can. 8, C, R. 48,
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bears date November 3, 1897, and the annual premium is
$231.70. At the hearing a question was raised as to the
sufficiency of the proofs of death, there having been, as
was alleged, no sufficient proof of age. On the evidence
however, I held that that objection, if it were well-founded,
had been waived by the company, and leave was given to
amend the bill in accordance with that finding. The sole
question now involved in the case is whether the policy
had lapsed for non-payment of the premium before the life
dropped.  There is, I believe, no dispute about the facts
The material parts of the policy are as follows:

“ By this policy of assurance, in consideration of the
application therefor, which is hereby made a part of this
contract, and in further consideration of two hundred and
thirty-one 1% dollars,and of the annual payment of a like
sum, to be made on or before the fifth day of June in each
and every year, during the continuance of this policy, doth
insure the life of Charles A. Palmer, of St. John, in the
County of St. John and Provinee of New Brunswick,
Attcrney-at-Law, hereinafter called the insured, in the sum
of seven thousand dollars, which shall be payable at the
head office of the Association in Toronto, upon due proof
of the death of the insured, during the continuance of this
policy, to the insured’s executors, administrators or assigns.”
The policy contains a clause making it incontestable in ease
of a claim by death after it had been in force a year, “pro-
vided the premiums had been duly paid as set forth
herein”  The provisoes endorsed on the policy, and which
are expressly declared to be a part of it, so far as they are
material for the defermination of this case, are as follows:

“All premiums wve due and payable at the head office
in Toronto, but will be aceepted elsewhere in exchange for
the Association’s receipt only, signed by the Managing
Director or Actuary, and countersigned by the agent hold-
ing the same. If default be made in the payment of any
premium, note or cheque, should one be given and accepted,
whether notice of such payment falling due was received
by the insured or not, then, and in every such case, this
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policy shall cease and determine, exeept as heveinafter pro-
vided, that this Assoeiation may within one year from the
date of the first unpaid premium, on satisfactory evidence
of the good health of the insured and payment of the past
due premiums with interest. renew the policy. Thirty
day’s grace allowed for the payment of renewal premiums
under this policy.”

Mr. Palmer paid the first preminm, hut when the 1898
premium became due — that is, on June 5 of that year —
he was unable to pay it.  Accordingly on July 5 — the last
day of the month’s grace allowed hy the policy — by
arrangement with McLeod, the company’s local agent at St.
John, through whom the insurance had been effected, he
gave a note for the premium, dated June 5, 1898 payable
with interest at the rate of 6 per cent. on September 5, then
next. When this note became due, on September 5, Palmer
paid McLeod $50 on aecount of it, and he, at Palmer's
request, extended the time for paying the balance until
November 1, 1898, On November 1, Palmer paid $25 on
account, and MeLeod extended the time until December 5,
1898, which would be six months after the premium had
become due.  On December 5, Palmer made another pay-
ment of $20 on account, and a further extension was
granted by MeLeod until Deeember 10, Nothing more
was paid, so that at the time of Palmer’s death, on January
7. 1899, there remained, exelusive of interest, a balance of
$136.70 unpaid on the premium due on June 5 previous.
MeLeod who is the only witness who gives any evidence as
to what took place in reference to these extensions (speak-
ing of the time the $20 was puid), says: “ T then said that
if he (Palmer) would give me—it was either $75 or $100,
I am not sure which, 1 would be able to hold him 30 day
longer; then he came in and gave me $20 and I said that |
could not do that, and that it would be impossible, as I
was then breaking the rules of the company even as it was
in what I did. And he said, ‘cannot you carry me any
longer  and I then said T would earry him till December
10, which was the best T could do, and he said * 1 will give
it to you before that.” 1 think this was on December 5 —
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and then on December 10 he did not come in. I was
coming down on the train—he was then stopping at
Hampton—and I said to him,‘Charlie, I cannot carry that
any longer, and I explained that it went over for six
months, and that I had only got so little, and I told him I
had come to the end of my string, and I said to him ‘I ean-
not go any further” He looked harrassed and worried
He said nothing in reply to me but turned and read a
book. I do not think he spoke at all after that.” MeLeod
says that he emphatically told Palmer on December 10 or
11 that the policy had lapsed: that on January 5, the day
on which he made his returns for the month, he returned
the note to the head office, and the money he remitted on
December 31, The company gave MeLeod eredit for the
$95 paid, and they still retain the money and the note,
knowing when they received the money that it had been
paid on account of the note which had been given for the
June premium of 1808, The evidence also shews that
after Palmer's death the plaintiff, who was the assignee of
the policy, caused a tender to be made to MeLeod as agent
of the defendant company of the amount due on the note
but the tender was not aceepted.

It will be convenient to ascertain in the first place
whether if the policy had not been assigned and this
action had been brought by the executors of Palmer, they
could have recovered. In my opinion they could not
In McGeachie v. North Amervican Life Insurvance Co. (1)
it appeared that for the initial premium of $31.10 a note of
the assured was taken payable with interest at the rate of
7 per cent.  When this note matured it was renewed for
the full wmount and interest, and when this renewal fell
due $10 was paid on account, and a third note was taken
for the balance, 82240, also with interest; and when this
note fell due it was renewed a fourth time, which last
renewal remained in the company’s possession overdue at
the time of the assured’s death, which took place about
three weeks after the last renewal matured.  During the
currency of some of these notes the assured had requested

(1) 28 Can. S. C. R, 148
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the company to cancel the policy, but they refused to do
so. And after the maturity of the last renewal, they
wrote the maker demanding payment. This letter reached
its destination the day on which the assurved died. It was
delivered to his brother on the same day, and the local
agent of the company was immediately communicated
with in order to ascertain if he would aceept payment
of the note, but he refused to do so. A few days later the
amount was formally tendered to the company, but it was
refused. The Court held that the plaintiff could not re-
cover; that the policy had lapsed and that the demand of
payment of the note did not operate as a waiver of the
forfeiture.  The clause of the policy in that case, relied on
as creating the forfeiture, is as follows : “1If any premium,
note, cheque or other obligation given on account of
* * * this policy
shall be void, and all payments made upon it shall be
forfeited to the company.” Excepting the latter part of
this clause, the proviso is almost identical in language and
altogether identical in meaning with the proviso in the

a premium be not paid when due

policy involved in the present case. The eircumstances of
the two cases—the giving of the note —the various
extensions of the time of payment —the payment on
account — the tender after the death — are all so similar in
character that it is difficult to see why the decision in the
case just cited should not govern this. That part of the
clause to which I have referred, by which it is stipulated
that payments on account of the premium shall be for-
feited to the company, is relied on as ereating a substantial
distinction between the two eases. It may, possibly, in
some cases make a difference as to the ownership of the
money, but T eannot agree that a were payment on account
or a retention of the amount so paid ecan, under the
circumstances of this ease, be said to amount to a waiver
of the forfeiture of the poliey or to be in any way incon
sistent with it. A clause forfeiting to the company all
payments on account of an overdue premium is altogether
unnecessary, if as is contended here, the payment of a part
of the premium operates so as to keep the policy alive for
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the year, for in such a case the money must belong to the
company, otherwise there would be an insurance for a
year without payment of premium at all.  Then does the
retention of the money paid as it was in this case, make
any difference 7 Of course if that money had by the
terms of the policy been forfeited to the company its
retention would not alter the parties’ rights, because the
money by agreement was the company'’s money, and it
therefore could be retained. This particular policy is an
unusually liberal one and free from onerous conditions,
but it is well known that in many insurance policies the
conditions are such that many acts of the assured may
create a forfeiture of the contract. Engaging in occupa-
tions unusually dangerous to life and therefore prohibited,
or residing in a country where elimate is regarded as
unusually unhealthful and therefore not allowed, may
be mentioned as illustrations.  Could it be said that if an
assured who had paid his year'’s premium in full was, on a
breach of such a condition, in a position either to recover
back his premium in whole or in part, or else to attribute
its retention after forfeiture to an intention on the part of
the company to waive the forfeituré 7 Neither in that case,
nor as it seems to me in the present case, ean such a
position be maintained. This premium was due on June
5, and on that day the company was entitled as a condition
to the continuance of the contract, to payment of the
premium in full in cash, if they chose to exact it. To
prevent the policy lapsing the company agreed to aceept the
assured’s undertaking to pay the premium with interest in
four months, subject to a condition that, if not paid at
maturity, the policy would become void, and in considera-
tion of that undertaking to keep the poliey alive for the four
months, The effect of that was, that, if the life dropped
within the four months, the company was liable for the whole
insurance, but if not, and the note was paid at maturity,
the policy was kept alive for the remaining eight months of
the year. At the end of the four months the assured paid
£50 on account of his indebtedness, and the company, in con-
sideration of that, agreed to extend the time for another
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period. The effect of that was to prevent a forfeiture of the
policy, which would otherwise have taken place, to keep it
alive for a further specified period, and to preserve to the
assured his right by paying the balance of the premium
within that period, to keep the policy alive for the remain-
der of the year. Where the object of the parties—the one
in paying, and the other in receiving—is so plain, and the
effect of what they did is so obvious, it seems impossible to
attribute to the company either by receiving the money, or
retaining it after having given full value for it, an inten-
tion evidently foreign to the minds of all parties at the
time, and, so far as I can discover, in no way suggested by
any of the terms in the policy or any other document con-
nected with the transaction.  The moneys were paid before
there was any forfeiture: they were paid on account of
a premium payable long before: they were made to pre-
vent a forfeiture, not to secure a waiver of one.

In McGeachie v. North American Life Insurance
Co., already cited, and in Manufucturers Life Insurance
Co. v. Gordon (1), and Frank v. Sun Life Insurance Co. (2),
affirmed by the Supreme Court of Canada (3), the judg-
ments do not proceed on that part of the clause upon
which the plaintiff relies as distinguishing those cases
from this. See per McLennan and Osler, JJ., in Manu-
facturers Life Insurance Co.v. Gordon (4). See also Joyce
on Insurance, s. 1114, where many American cases are cited
to the same effect.

Another argument used by the plaintiff's Counsel in
support of his contention that the note (so called) was
taken as payment, was that it is made payable with
interest, thus imposing an additional burthen on the
assured.  The same argument was used in MeGeachie
v. North American Life Insurance Co., but did not prevail
(see 20 A. R. 180). Such a contention, at all events so far
as Palmer's representatives are concerned, can scarcely

(1) 20 A, R. 300, (3) 23 Can. S, C, R. 152,
(2) 20 A: R. 564, (4) 20 A, R. 820, 335,
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succeed in the face of the note itself, which is in the
following terms:
“Toronto, June 5, 1808,

On September 5th after date, I promise to pay to the
Confederation Life Association, or order, at the Head Office
of the Association in Toronto, the sum of $231.70 with
interest at six per cent. per annum till paid, heing the
renewal premium for an insurance under policy No. 39,576
in the said Association, on the life of myself.

And it is understood and agreed that if this note is
not paid at maturity, the policy shall forthwith become null
and void.

It is further agreed that, should payment of this note
be made after maturity, such payment shall not put the
policy in force, but the policy may be re-instated on
evidence satisfactory to the Association, of contintied good
health.”

It is, however, contended that the plaintiff who is the
assignee of the policy, has acquired rights by way of
estoppel against the company, altogether beyond those of
Palmer, his assignor.

In Mangles v. Diwon (1), the Lord Chancellor says:
“1f there is one rule more perfectly established in a Court

of Equity than another, it is, that whoever takes an assign-
ment of a chose in action takes it subject to all the equities
of the person who made the assignment.”  The evidence
shews that while the assignment to the plaintift' is abso-
lute on its face, it was really given in order to secure
a loan of $8000 made by the plaintiff to Palmer, in
December, 1897, at which time the policy was, with the
assignment then made, delivered to the plaintiff, and it
remained in his possession from that time until Palmer's
death. The plaintiff gave no notiee of this assignent to
the company until sometime in August, 1898, some seven
months after the assignment had been made. 1t was then
given to MeLeod, the company's agent at St. John, who
sent it to the agent at Halifax, to whom apparently he
reported, instead of the head office. The Halifax agent

(1) 8 H. L. C, 702,
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returned the doeument to MeLeod at St. John, suggesting
the propriety of having an assignment in the form used by
the company, properly authenticated. This was done on
the 10th of August, 1898, and a duplicate given to the
company on the 20th of August, 1898, In the meantime,
and before the company had any notice, or knowledge of
the plaintiff’s assignment, the June preminm had fallen due
and the note given for it as alveady explained, In exchange
for the note, the company had given Palmer a receipt
which he delivered to the plaintiff on the 5th of July, 1808,
This receipt which is relied on as ereating the estoppel is
as follows :—

“Confederation Life Association,

Head Office, Toronto, Caninda,

Premium, $231.70.
T. R. (if any).
Balance—

Poliey No 39,576, on the life of C. A. Palmer.

Received the sum of $231.70 (less temporary reduction
if any, as indieated in the margin hereof) being the yearly
renewal premium, from the 5th day of June, A. D. 1898,
on the above policy.

This receipt is valid only when countersigned by the
agent, to whom payment must first be made. Counter-
signed this 4th day of July, 1898,

(Sgd) J. K. McDonald, (Sgd) S. A. McLeod,
Managing Director. Agent at St. John.

Paid by note due September 5, 1898, in terms
thereof.”

The last words “ Paid by note due September 5, 1898,
in terms thereof,” are in MeLeod's writing. The receipt is a
printed form filled in.  Endorsed on it is the following :—

“Norice 10 Poricy HOLDERs.

All premiums are due and payable at the Head Office
of the Association in Toronto,

For the convenience of the assured, agents having
the proper receipts signed by the Managing Director or
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Actuary, are authorized to receive premiums not over due,
countersign and deliver the receipt.

No agent has authority to receive payment on this
receipt after the expiry of the thirty days of grace allowed.
Any person making such payment, does so on the agree-
ment that the acceptance thercof by the Association shall
not be claimed, or regarded as evidence of waiver of any of
the terms or conditions of the policy.

Agents are not authorized to make, alter or discharge
contracts or waive forfeitures.

(Sgd) J. K. M.

The plaintiff admits that when he received this receipt
from Palmer on the 5th July, 1898, he made no inquiry
as to the payment of the premium.  He also says that he
saw the memorandum on it, “ Paid by note due September
5, 1808, in terms thereof,” but that he made no inquiry as
toit. He says that from the terms of the receipt, he con-
sidered the note had been taken in payment of the premium,
and that he was safe.  And if by the terms of this receipt
which the company placed in the hands of its agent to be
handed over to Palmer on his paying his premium, the com-
pany has represented that the premium had been absolutely
paid so as to keep the poliey on foot until the expiration of
the year, I think the plaintiff was right in thinking himself
safe; for in that case the company would I think be estopped
from denying the truth of the representation to any one act-
ing on it, or refrainng to act in consequence of it, to his prej-
udice, unless such person had knowledge and actual notice of
facts which shewed that the representation was not true.
I must, I think, eliminate from the discussion all consider-
ations as to the doctrine of “constructive notice,” which does
not apply to “commercial instruments,” a phrase which at
this day ought to be regarded as sufficiently comprehensive
to include life insurance policies and receipts such as these.
See London Joint Stock Bunk v Simmons (1): Manchester
Trust v. Furness (2).

In the first place, let us see precisely what, by the
receipt relied on, the company has represented to the

(1) [1892] A. C. 201, (2) [1895] 2 Q. B. 530,
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plaintiff or any one into whose hands it might come, for,
whatever advantages may attach to the doetrine of
estoppel, no one ean or ought to be estopped beyond what
the reasonable meaning of the language relied on warrants.
I am unable to read this receipt as representing or meaning
anything more than that the premium had been paid by
Palmer’s note due September 5 in the terms of that note.
It did not state what the terms were, and therefore made
no representation about them one way or the other. The
representation was quite true, and, if the plaintiff' chose to
rely upon the giving of the note subject to terms as equiv-
alent to a payment of the premium by a note not subject
to terms, he must take the consequences. If he relies on the
note, he must take it as it is, or as it was represented to
him — in both cases as a payment in the terms of it, what-
ever they may be. The company say, We only represented
to any one reading the receipt that Mr. Palmer paid us
this premium by giving his note due September 5 accord-
ing to its terms, and as you, the plaintiff, rely upon that
note as being an absolute payment, we propose to shew
that one of the conditions or terms of that note is that, if
it was not paid in full at maturity, the policy to which it
refers became void.

Now, what did the plaintiff actually know ¢ He knew
by the terms of his policy, which he is now seeking to
enforee, that, where the premium was paid by a note as
here, the policy became void in case of non-payment at
maturity — that is, that the payment by note was merely
a conditional one, and not, as he seems to have supposed, an
absolute one. In In re Veuve Monnier et ses Fils, Limited;
Ex parte Bloomenthal (1), it was sought to create an
estoppel against a company by certificates of shares which
they had issued, in which the shares were represented as
being fully paid up, when in fact they were not. There
was nothing on the face of the certificates themselves to
lead any one to suppose that the shares were not as repre-
sented but Bloomenthal, the holder of them, who was
setting up the estoppel, knew facts which shewed the

(1) [1806) 2 Ch. 525,

229

1901.
Woon
L
CONFEDER
ATION Live
INSURANCY

Barker, J




230

1901,

Woon

.
CONFEDER-
ATION Live
INSURANCE

Co.

Barker, J

NEW BRUNSWICK EQUITY REPORTS I\'(IL

statement in the certificate to be inaccurate, though he
said, with every evidence of truthfulness, that he believed
what the certificate stated. Lindley, L.J., says: “But
what did Mr. Bloomenthal know ? It appears to me that
lie knew so much that, if he had taken the trouble to avail
limself of what he knew, he would have realized the faet
that these shares could not be fully paid up—in other
words, he knew facts which shewed that that statement
was not true, although I believe him perfectly when he
said that he did not think about the matter.” Lopes,
L., says:  “If Mr. Bloomenthal did not know, and
had no veason to know, that these shares were not
fully paid up, the certificates to which reference has

heen made, which state in the elearest and most unequivo-
cal language that the shares were fully paid up, would estop
the liguidator, and would prevent his setting up the
truth: but if, on the other hand, he knew, or ought to
have known, that those shares were not fully paid up, the

estoppel would be unavailing” Rigby, LJ., says: “The
question is whether he had not before him direct and posi-
tive facts which ought to have been sufficient to bring any
reasonable man to the conclusion that the statement made
in the certificates, that the shares werve fully paid up was
not made in the sense that cash had passed from any person
to the company to the extent of £1 per share, but
that it was made only in the sense that the company
were content to treat them, as I believe they did in-
tend to treat them, as fully paid-up shares” 1 can-
not but think that many of the observations made by
the Judges in the above case might appropriately
he made in reference to the plaintift in this. There are
few business men of the present day so ill-informed as to
life-insurance policies as not to know that their vitality
depends upon a prompt payment of the yearly premiunms,
There ave still fewer business men who are not fully alive
to the difference between the absolute payment of a debt
in money and the conditional payment of it by a promis-
sory note.  And, if I were called upon to select from all
these business men one more competent than the rest to
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form an aecurate opinion as to the plaintiff’s true position 1901,

in reference to this policy upon the facts within his own
reach and his own knowledge, I should feel uite safe in
selecting the plaintiff himself. Unfortunately for him, he
either relied on Mr. Palmer to do what Mr. Palmer failed to
do, or else he gave little thought or consideration either
to the requirements of the policy which he is now seeking
to enforce or to the terms of the receipt which he is now
seeking to set up by way of estoppel. In my opinion the
plaintiff must be treated as having knowledge that the
policy premium had only been paid by Palmer's note due
on the 5th September, and that, if it were not paid then,
the policy would lapse.

It was also contended that the company, when they
found that Palmer was unable to pay the premiums, and
knew that the plaintiff was the assignee of the policy,
should have communicated with him and notified him that
the premium had not been paid, so that he might have
protected himself. It is probable that such a course would
have resulted in the premium being paid: it is equally
probable that an inquiry as to the premium by the plaintiff
would have led to the same result. But was the company
under any obligation to notify the plaintiff/ They had no
contract with him for the payment of the premium; he
was under no obligation to them in any way to pay it:
neither was the company in any way informed as to the
transactions between the plaintifi’ and Palmer which led
up to the assignment, or the object for which it had been
made. In Mangles v. Dixzon (1), already referred to, the
Lord Chancellor, at page 734, is thus reported :  “ 1 think
the prineiple is perfectly clear that, where there is no
fraud, nothing to lead to the conclusion in the mind of the
party who receives the notice that the party who gives it
has been deceived and is likely to sustain a loss: 1 say it
is clear that the former is not bound to volunteer informa-
tion. I conceive that equity will not require the party
who receives the notice, impertinently almost, to inter-
fere between twe parties who have dealt hehind  his

(1) 8 H. L. C. 702,
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back, and who have never made any communication
to him or ever seen him on that subject.” The Lord
Chancellor is there speaking of fraud in the assign-
ment, where it is obvious to the person who receives the
notice that a fraud has been committed by the assignor
on the assignee. There is nothing of that kind here. To
hold that companies like the defendants are under any
obligation to notify assignees of policies, of the non-pay-
ment of premiums by the assured would impose a burthen
upon them, not warranted by any principle applicable to
insurance contracts. The assured knows, and his assignee
knows, that it is a condition precedent to the continuance
of such contracts, that the premium should be paid in

advance according to the terms of the policy, and it is their
duty if they wish the insurance kept alive to perform the

condition necessary to accomplish that object. By the
extensions given the plaintifi’s position was not prejudieed,
but benefited, for the policy was thereby kept alive for six
months.  The plaintiff, I think, has nothing to complain of
against the company or its agent MeLeod.  The bill must
be dismissed with costs.
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PENERY v. HANSON.

Court of Equity— Jurisdiction— Account— Co-owners of Ship—
Coneurrent Jurisdiction of Exchequer Court in Admiralty—
Act 54-55 Viet.,,e. 29(D ).

The jurisdiction of the Court in Equity in a suit for account
between co-owners of a ship has not been taken away by
Act 54-56 Viet., c. 20 (D.), which confers a like jurisdiction
upon the Exchequer Court in Admiralty ; any discretion the
Court of Equity may have as to the exercise of its jurisdiction
must depend upon the circumstances of each suit,

Bill for an account of what monies are due to the
plaintiff, a co-owner with the defendants of the British
ship Jennie Parker, for monies expended and liabilities
incurred by him for the ship’s benefit, and of the ship’s
earnings and the share therein due to the plaintiff. At the
hearing it was objected by the defendants that the Court
had no jurisdiction to entertain the suit.

Argument was heard March 15, 1901,

A. I. Trueman, K.C., for the defendants :—

This Court is without jurisdiction in an action for ac-
count between co-owners of a ship. By Imperial Act, 24
Viet., e. 10, s. 8, “the High Court of Admiralty shall have

Jjurisdiction to decide all questions arising between the co-

owners, or any of them, touching the ownership, possession,
employment and earnings of any ship * * *  orany
part thereof, and may settle all accounts outstanding and
unsettled between the parties in relation thereto.” The
jurisdiction conferred by this Act upon the High Court of
Admiralty in England is vested in the Exchequer Court of
Canada in Admiralty : Imperial Act, 53-54 Viet., c. 27,
and Dominion Act, 54-55 Viet., ¢. 20. And see The Sea-
ward (1). No jurisdiction in the Court of Chancery is
reserved by the Act 24 Viet, ¢. 10, and while the jurisdic-

(1) 3 Ex. C. R. 268,
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tion of this Court is not taken away, it appears to be the

uniform course in England since the enactment to submit

questions of account between co-owners of a ship to the
disposition of the Court of Admiralty. The rule of the
Court of Chancery is that it will not exercise a concurrent

Jurisdietion with the Court of Adwmiralty except for valid

reason: Castelli v. Cook(1); llul':/ v. Goodson (2).
A. 0. Earle, K.C., for the plnintiﬂ':

Prior to the Act 24 Vict, c. 10, s. 8, the Court of Ad-
miralty had no jurisdiction to entertain questions of ac-
count, and the only process by which part owners could
compel an adjustment of the ship's accounts amongst them-
selves was a suit in Equity. See Maude & Pollock (3).
To take away the jurisdiction of the Court of Chancery
prohibitory or restrictive words must be used, and in their
absence the Court will not decline to exercise jurisdiction.

Trueman, K.C., in reply.
1901, April 16. BARKER, J.:—

The bill in this suit was filed for an account of the
earnings and disbursements of a vessel, of which the plain-
tiff and defendants were owners. A preliminary objection
was taken that this Court had no jurisdiction to entertain
such a suit, but that the remedy was in the Court of Viee-
Admiralty. The jurisdiction of the Exchequer Court under
the Canadian statute, 54-55 Viet., ¢. 29, to entertain and
determine a question like this was not disputed. In fact it
was 80 determined in the case of The Seaward (4). 1t was,
however, contended that the jurisdiction of this Court has
not been in any way interfered with, and 1 have no doubt
that such is the case. The Imperial statute, 24 Viet., ¢. 10,
s. 8 gave to the Court of Admiralty jurisdiction over
such matters, but it did not profess to interfere in any way
with the existing jurisdiction of the Court of Chancery in
England, much less the jurisdiction of this Court. The

(1) 7 Have, 89, (3) 4th ed. 103,
(2) 2 Mer. 77, (4) 3 Ex. C. R, 268,
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Jjurisdiction of a Superior Court is never taken away simply
by conferring a similar jurisdiction on another tribunal,
unless such a result is a necessary inference from the lan-
guage. As to this Court there is authority for saying that
its jurisdiction is never taken away except by express
language: Byrne v. Byrane (1); Rex v. Abbot (2).
In Muxwell on Statutes (3), it is said: “It would not
be inferred, for instance, from the grant of a jurisdiction to
a new tribunal over certain cases, that the Legislature in-
tended to deprive the Superior Court of the jurisdiction
which it already possessed over the same cases.” The
Canadian statute already cited only confers upon the Ex-
chequer Court the same authority and jurisdiction in Can-
ada over such a cause of action as this, as the Imperial
statute conferred on the Court of Admiralty in reference
to similar causes of action arising in Great Britain. I en-
tertain no doubt that the jurisdiction of this Court remains
as it always has been. See The Maria Luwisa (4). It was,
however, contended that if this Court had jurisdiction it
would not exercise it, except in cases where the Court of
Exchequer, from defect in procedure or some other cause was
unable to afford the parties the full measure of relief to which
they were entitled.  Castelli v. Cook (5) was cited in support
of this proposition ; and in addition thereto it was stated
that no reported case can be found where the Court of Chan-
cery in England has entertained any such suit since the juris-
diction of the Court of Admiralty was enlarged. This may
be true, and I have no doubt it is equally true that there is
no reported case the other way, so the remark is of not
much importance one way or the other. Castelli v. Cook
was an entirely different case, and arose out of widely dif-
ferent circumstances. This Court has always had and exer-
cised jurisdiction over matters such as are involved in this
suit. Its jurisdiction has not been in any way altered or
diminished, though a similar jurisdiction has been conferred
upon another Court. To what extent or in what particular
()2 Dr. & W. 71 (4) 2 Jur. N. 8. 264,

(2) 2 Doug. 553, (5) 7 Hare, 80,
(8) 8rd ed. 178,
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direction this Court will go in the exercise of any discretion
it may possess as to enforcing its jurisdiction and authority,
must obviously depend upon the circumstances of individual
cases. I think, however, I may safely say that if, in cases
like the present, such a diseretion can be made to depend
upon considerations of expense to suitors, or the facility of
having their differences settled by a Court of Appeal, the
procedure which prevails in this Court has manifest advan-
tages in both these points over that which prevails as to
Admiralty matters in the Court of Exchequer.

AMHERST BOOT AND SHOE MANUFACTURING
COMPANY, LIMITED v. SHEYN.

Debtor and Creditor— Preference— Confession of Judgment-—
Assignment of Book Debts— Pressure— Collusion—Preswmp-
tion of Fraudulent Intent— Commencement of Swit— Act 58
Viet., ¢. 6. v

defendant in consideration of a promise by a trader to pay
to the defendant a sum of money on account of his indebted-
ness within a given time or to give security, and believing
the trader to be solvent, gave him on credit a further sup-
ply of goods. Subsequently the trader becoming insolvent
announced the fact to his ereditors. The defendant there-
upon reminded the trader of his promise to him, and urged
and induced him to give a confession of judgment for the
amount of his indebtedness to the defendant, and to execute
an assignment of his book debts to him,

Held, that the confession of judgment having been obtained by
wessure and without «-ufluuinn. was not within s, 1 of Act
58 Viet,, ¢. 6, and that the assignment of book debts having
been obtained by pressure, was not within s. 2 of the Act.

The presumption created by sect. 2 (a) of the Act does not
arise where the sixty days therein mentioned have expirved
at the date the writ of summons in the suit is sent to the
Sheriff for service, though the sixty days had not expired at
the date of the teste of the writ,

Bill to set aside a judgment and assignment of book
debts as being fraudulent and void within the Act 58
Viet,, e. 6. The facts are fully stated in the judgment of
the Court,
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Argument was heard April 9, 1901.

J. D. Phinney, KC,, and G. W, Allen, K.C., for the
defendant :—

The Act relied upon by the plaintiffs is wltrd vires
the Provincial Legislature as being legislation upon bank-
ruptey and insolvency within the meaning of sect. 92,
art. 21, of the British North America Act, 1867 : Clarkson
v. Ontario Bank (1); Reg. v.Chandler (2). The character
of the Act must be determined by a consideration of its
provisions as a whole as they support and confirm each
other, and serve a common object. The scheme of the Act
is to provide for an assignment by an insolvent debtor, and
to secure the rateable distribution of his estate among his
creditors. Machinery is provided for the regulation of
proceedings attendant upon the assignment, and the duties
of the assignee, and various minute directions for certain
contingencies in the winding up of the insolvent’s estate
are given. It is true that the Act does not provide for
compulsory liquidation, but this is not the ultimate test of
whether the Act is insolvency legislation, as any legislative
system of bankruptey and insolvency contains provisions
for voluntary as well as compulsory assignments. Assign-
ments at common law are superseded by the Act. The
sections of the Act declaring preferences to be void must
be dealt with as ancillary to and as being bound up with
the general scope of the Act, and cannot, be dealt with as
having an independent operation. In their absence an
assignment for the general benefit of creditors would
seldom be effective. By preventing preferences they
dispose and compel an insolvent to make a general assign-
ment. Their position in the Act is wholly similar to that
of sect. 9, by which an assignment for the general benefit
of creditors under the Act shall take precedence of all
Jjudgments and of all executions not completely executed
by payment. That the Act rests upon a general scheme is
illustrated by sect. 7, sub-s. 1, providing that the assignee

(1) 15A. R. 165, (2) 1 Han, 5566,
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shall have an exclusive right of suing for the recission of
transactions entered into in fraud of ereditors. This section
is also referred to in denial of the plaintiffs’ right to attack
the confession of judgment given to the defendant.

To succeed upon the substantial question before the
Court the plaintitfs must shew under sect. 1 of the Act
that the confession of judgment was given voluntarily or
hy collusion with the defendant. The confession was not
voluntary, for it was pressed for by the defendant. To
be voluntary it must have been given, in the words of
Strong, J., in Molsons Bank v. Halter (1), as the “spon-
taneous act of the debtor,” or as said by Gwynne, J.,
in the same case, “as a favor or bounty proceeding
voluntarily from the debtor.” Numerous authorities have
decided that a mere demand is sufficient pressure by a
creditor to destroy the voluntary character of an act of the
debtor in his favor. See Molsons Bank v. Halter (2);
Stephens v. MeAvthur (3); Long v. Hancoek (4); Gignae
v. Iler (5); Beattie v. li'rug,: r(6); Ken :N'tl_l/ v. Freeman (7):
Slater v. Oliver (8). To constitute collusion within the
meaning of the section there must have been a fraudulent
intent on the part of the defendant and the debtor to
defeat or prejudice the other ereditors of the debtor, and
its existence is here negatived by the circumstance that
the preference to the defendant is shewn to have been
induced by pressure and in fulfillment of a promise made
by the debtor when he was considered solvent to secure
the defendant, in consideration of receiving additional
goods from him. A preference given in pursuance of an
antecedent valid agreement is not within the section:
Webster v, Crickmore (9). The preference relates back to
the time the agreement for it was made, and if the agree-
ment would have been valid had it then been consummated
the preference will be upheld: Allan v. Clarkson (10);

(1) 18 Can, 8. (. R, 88, (6) 24 A. R. 72
(2) 18 Can. 8. C. R. 88, (7) 15 A. R. 230,
(3) 19 Can, 8, C, R, 46, (8) 7 0. R, 158,
(4) 12 Can. 8. C. R. 532 (9) 25 A, R. 100,
(5) 20 O, R, 147, (10) 17 Gr. 570,
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McRoberts v. Steinoff (1); Clavkson v. Sterling (2); Law- 1901,

son v. Melieoch (3). Section 2 (a) of the Act by which a
preference impeached within sixty days shall be presumed
to have been made with intent to defeat, delay or prejudice
the other ereditors of the debtor, does not apply to sect. 1
of the Act, but is limited to seet. 2 (1) and (2). The
presumption is also not available here with respect to
the assignment of book debts since the suit was not
brought within sixty days from the time the assignment
was given. As the presumption does not arise evidence of
pressure to disprove that the debtor acted fraudulently or in
collusion with us was admissible: Webster v. Crickmore (4),
Lawson v. MeGeoch (3).  Moreover, it is submitted that an
assignment of book debts is not within sect. 2.

L. A. Currey, K.C., for the plaintiffs :—

There is nothing in the point that the Act is uncon-
stitutional. Section 7 of the Act does not deprive a creditor
of the right of attacking a transaction made fraudulent by
the Act, except where there has been a general assignment.
A corresponding section exists in the Ontario Act, but the
reports disclose that where there has been no assignment
suits under the Act are brought by creditors in the name
of themselves and other creditors of the insolvent. See
Ross v. Dunn (5); Lawson v. McGeoch (3); Davies v.
Gillard (6). In MacTavish v. Rogers (7), Osler, J. A.,
recognizes the right of a creditor to attack a fraudulent or
preferential transaction ; and in Clarkson v. MeMaster (8),
counsel presumably states the Ontario practice when he
says that it is only after an assignment that ereditors have
1o locus standi to impeach a transaction within the Act.

The doctrine of pressure is never applied except where
it is shewn that the demand by the ereditor upon the debtor
for security was made under circumstances satisfying the
Court that it was a real pressure and was the efficient

(1) 11 O. R. 360, (5) 16 A, R, 552,

(2) 15 A. R. 234, (6) 21 O, R, 431.

(3) 220, R. 474; 20 A, R. 464, () 23A. R. 17, 28,

(4) 25 A, R. 100, (8) 25 Can, 8, C, R, 08,
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cause of the security being granted. If the debtor is so
far gone in insolvency that it is of no advantage to him to
give the security he is not amenable to pressure, and an
act on his part in favor of the creditor is wholly due
to a motive of partiality. A pressure for payment or for
security when a debtor is hopelessly insolvent, and after
he has informed his creditors that unless they accept an
offer of compromise he will assign is equivalent to
an invitation to him to enter into a collusive and fraud-
ulent bargain with the creditor. The pressure in such a
case is a sham, and is evidence of collusion. See
Davies v. Gillard (1). Speaking of pressure under such
circumstances, Boyd, C., in Meriden Silver Co. v. Lee (2),
says that it is but a suggestion by the creditor to evade
the Act and to enable him to obtain a priority over other
creditors acquiesced in by the debtor, and that it is a joint
act of such a character as to come within the term “ col-
lusion ” used in the Ontario statute. In Ex parte Hall (3),
Jessel, M. R., uses this illustration to shew that the act of the
bankrupt under such circumstances is voluntary, and that
it is absurd to call it pressure. “A man says to his creditor:
‘I am about to become bankrupt, or I shall stop payment
in a week.”  The ereditor says: * Pay me my debt, or I will
sue you for it.” Can that be called bond fide pressure by
the creditor /" The present case is not unlike Ez parte
Huall (supra). There on the 17th of February a trader
told one of his creditors that he was about to stop payment.
The ereditor then pressed for security for his debt and
threatened to commence proceedings against the debtor at
once if he did not fulfil a verbal promise which he had on
the 17th of January, when the debt was contracted, made
to supply the ereditor with goods, or their equivalent, as
security. The creditor had on the 14th of February, before
he knew that the debtor was about to stop payment,
pressed the debtor for the promised security, and the debtor
had then promised to give it. On the 19th of February
the debtor delivered two bills of exchange, accepted by
some other firms, to a third person, telling him to hand
(1) 21 O. R, 431, (2) 20. R. 451. (3) 19 Ch, D. 585.
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them to the creditor. On the 24th of February the debtor
filed a liquidation petition, and on the 10th of March he

OT
was adjudicated a bankrupt. It was held that the delivery Stok Maxv

of the bills of exchange amounted to a fraudulent prefer-
ence of the creditor, and that it was void as against the
trustee in the bankruptey under Section 92 of the Bank-
ruptey Act.

1901. May 21. BARKER, J.:—

The plaintiffs on behalf of themselves and other
creditors of Urbain Babineau filed this bill against Babinean
and one Joseph Sheyn to set aside a certain judgment and
assignment of book debts as bging fraudulent and void
under the provisions of 58 Viet, ¢. 6, “An Act respecting
assignments and preferences by insolvent persons” The
bill has been taken pro confesso against the defendant
Babineau, and the contest is between Sheyn, to whom the
assignment and judgment were given, and the plaintitts,
both of whom were creditors of Babineau. There is prac-
tically no dispute as to the facts. At the hearing Counsel
filed in Court the following admissions, made for the pur-
poses of this suit :—

“1. That the Amherst Boot and Shoe Manufacturing
Company, Limited, is duly incorporated by law and
entitled to sue and be sued.

“2. That the said Urbain Babineau previous to the
26th day of January, 1900, had purchased from the
said Amherst Boot and Shoe Company goods in connection
with his trade and business on credit, and that he gave his
acceptance to the said Company for the amounts due
them.

“3. That on the 17th day of February, 1900, the
said Company commenced an action in the Supreme Court
of the Province of New Brunswick against Babineau to
recover the sum of $605.85, and on the 12th day of March,
1900, procured a judgment in the said Court against
Babineau for the sum of $638.60, which judgment remains
unsatisfied.

“4. That a bill of exchange was drawn by the plaintiffy
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1901.  on Babineau bearing date November 1st, 1899, for the sum

awnerst  of 830670, and payable four months from date at the
Boor AxD -

siok Manc- Merchants Bank of Halifax, Kingston, and that this bill
FACTURING

CouPANY, was accepted by Babineau but not paid at maturity, and
r. was dishonoured and remains unpaid.”

On the 26th January, 1900, Babineau gave the defend-
ant Sheyn a confession of judgment in the Supreme Court
of this Provinee for 85,000, and on that day a judgment
on the confession was signed for £5034.50, on which a

SHEVN,

Barker, J.

fi. fa. execution issued and was placed in the hands of
the Sheriff of Kent for execution on or about the 20th
January, 1900.  Under this execution the Sheriff’ seized
and sold all the stock in Babineau's shop, and all his per-
sonal property, and afteswards seized and advertised for
sale certain rveal estate. This execution was endorsed to
levy 83,808, and it is admitted that when the confession of
Judgment was given that sum was due to Sheyn from
Babineau. In addition to the judgment Babineau on the
same day (January 24th, 1900), executed and delivered to

1 Sheyn an assignment of all debts and accounts owing to
‘i him, and also, as is said, some promissory notes. The
;[ ! object of this suit is to set aside this judgment and the
‘ assignment of book debts as being frandulent under the
Act I have cited. The bill alleges that when the judgment

and assignment were obtained, Babineau was unable to pay

his debts and was in insolvent circumstances and on the eve

: of insolvency, and that Sheyn knew this, and that the two
| colluded together with the intention by means of the

‘ Jjudgment and assignment of enabling Sheyn to seize all

I —

Babineau’s property and thus obtain an unjust preference
over his other ereditors. The bill contains other similar
allegations to bring the case within the Act, and prays that
both judgment and assignment be declared fraudulent and
void, and that an account be taken of all moneys received
or derived by means thereof. The bill was sworn to on
: the 28th April, 1900, and on it Mr. Justice MeLeod granted
an ex parte injunction restraining the sale of Babineau's
real estate then advertised by the Sheriff to take place on
the 12th of May under Sheyn's execution.
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Sheyn is a merchant, carrying on business at Quebee,

and he had for some years previous to this transaction
been supplying Babineau with goods. These sales were Snok M
e - FACTU

made I think altogether by one Loisel, who was Sheyn's
traveller and salesman,  Sheyn admits that Babineau was
insolvent and unable to pay his debts on the 26th of
January, 1900, and that he knew that to be the case about
a week before that date. He also admits that Babineau
gave him the confession and assignment in question when
he (Babineau) knew that he was on the eve of insolveney
and in insolvent circumstances and unable to pay his
debts,  He, however, denies all collusion and alleges that
the securities were given under pressure and in pursuance
of an agreement made in the month of September previous,
by which Babinean undertook, if supplied with more goods,
to give security for his indebtedness, if he failed in paying
the sum of %1,000 in a month. This agreement was made
between Babineau and Loisel, acting for Sheyn. It appears
that Mr. Carter, an Attorney, who acted for Sheyn in
entering up the judgment, shortly before at Babineaun's
request and acting for him, prepared and sent to Sheyn
and other creditors of Babineau a circular letter bearing
date January 15th, 1900. In this letter it is stated that
Babinean was unable to pay his debts; his assets are put
down at about 2,800 and his liabilities about £6,000, and
an offer to pay 40 per cent. by way of compromise, payable
in six months, is made. The letter then proceeds thus:
“If this offer is not accepted he (Babineaun) intends assign-
ing all his property to the Sheriff’ of the County for the
benefit of his creditors.” The contents of this circular were
immediately communicated by Sheyn to Loisel, who was
then in this Province, and he immediately went to see
Babineau at St. Louis, the latter's place of business. Loisel
was produced as a witness and he gave the following
account of what took place between him and Babineau
when the security was given, and also of the interview in
the September previous when the alleged agreement to
give the security was made. He says that he had been
selling for Sheyn goods to Babineau for some years; that
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although like all country traders he would sometimes be a

“little slow in his payments, they had never any trouble

with him, and that in September, 1899, he owed Sheyn
about 3,400, of which some $1,400 or $
Speaking of the interview of that date Loisel says: “Being
that he (Babineau) had such a large amount overdue we

500 were overdue.

did not feel inclined to advance him any more goods unless
we had security, and we did not care to advance him any
more goods unless he paid some money or gave security.
He told me he could not give me any money at the time,
but that he was expecting money from the Government on
some contracts on building bridges —about $2,000—and he
would give $1,000 to us within a month, so I felt satisfied,
and asked him, in case he did not pay the amount, what
he would do, and he said he did not know ; and I said he
would have to give us £1,000 on the old account or give
security on the amount he owed us, and he promised to do
this, and on the strength of that we advanced him goods
to the extent of 8500 more. He was to pay us £1,000
inside a month, and if he did not do that he was to give
us security for the whole amount of the account.” He also
says that no money was paid, and the 8500 of goods were
delivered to Babineau. Loisel says that at the time he
fully believed Babineau was solvent, having this money
coming from the Government, and so confident did he feel
that the $1,000 would be paid that in writing his principal
(Sheyn) he himself guaranteed it.  He also says that
about a fortnight later he casually met Babineau and his
wife on the train going to St. John when the matter
was spoken of again, and both Babineau and his wife
promised that either the 81,000 would be paid or that
security should be given. He did not see him again until
the following January, when he went to St. Louis to see
him after hearing of Mr. Carter’s cireular and the offer of
compromise contained in it. Speaking of this interview
Loisel says: “At that time we had Mr. Carter’s letter
saying he was insolvent and offering 40 per cent., and I
told him it was not all right or in accordance with our
former undertaking; that we had to get the £1,000, and
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that in the meantime he had promised to give us security
and did not give it. I was there three or four hours I
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guess, and I asked him for the security. He was not Suwok Maxu-

willing to give it that night and he told me to come back
to Richibucto and he would come in and give me an
answer, and the next morning he came, and according to
the promise he gave me that he would give me security, he
gave me security because he did not pay the £1,000." The
next morning Babineau came from St. Louis to Richibucto
and told Loisel that he had concluded to give the securities
according to the promise he had made, and the securities in
(uestion were accordingly given. There is no doubt that
all the property secured by the judgment and assignment
of book debts are not sufficient to pay Sheyn's claim.
Loisel states that when he took the securities he did not
know what Babineau's total indebtedness was except from
what was stated in Carter's circular. Whatever money
was received on the Government contracts seems to have
been disposed of by Babineau, but in what way does not
appear. I have quoted thus copiously from Loisel’s evidence
because outside the admissions the case turns upon his
testimony, which is not contradicted in any way, and
which was given in a manner entitling it, as it seemed to
me, to full credit.

In the view which I take of this case it is unnecessary
that T should expresss any opinion upon the important
constitutional question raised as to the validity of this Act.
The same point has arisen in other Provinces in reference
to similar enactments, and though the weight of judicial
authority seems in favor of the validity of the Act, the
point can scarcely be considered as settled: Stephens v.
MeAvrthur (1); l'."/.'/"l‘ v. Central Bank (2).*

In my view the plaintiffs cannot sueceed in this suit
if the Act is valid, and if Tam right in that view it is, at
all events for the purposes of this case, immaterial whether
the Act is wltrd vives or not. The defendant contends

(1) 6 Man, 406, (2) 15 A. R. 168,

* See Attorney-General of Ontario v. Attorney-Geneval for
the Dominion of Canada [18M] A, C. 180— Rep.
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that no proceedings can be taken under the Act where a
recission of contracts is sought on the ground that they

- are fraudulent under the Act, except by an assignee under

an assignment made under the Act.  Section 7 is cited as
sustaining this position; and if that contention be well
founded this action must of course fail. On this point,
also, it is unnecessary for me to express an opinion, as in
my opinion the plaintitfs must fail if this point were decided
in their favor. The construction contended for is perhaps a
narrower one than some Judges in Ontario have placed
upon a similar Aect in force in that Province: Molsons
Banlk v. Halter (1); Bank u_f London v. Wallace (2);
Brown v. Grove (3).

The provisions of the Act are not uniform in reference
to all classes of securities. Section 1 renders a confession
of judgment void when given by a person in insolvent
circumstances, or when he is unable to pay his debts in
full, or knows himself to be on the eve of insolvency, to
delay or defeat ereditors or with intent to give one ereditor
a preference over another. In order, however, to bring
about this result the cognovit must have been given either
voluntarily or by collusion with a creditor. If not so
given the section does not apply. In Edison General
Electric Co. v. Westminster and Vancouwver Tramway
C'o. (4), the corresponding section in the British Columbia
Act, and which is almost identical in language with
ours, was under discussion. It was a suit brought by
a creditor, as this is, to set aside a judgment, and it was
alleged that the debtor had actively assisted the preferred
creditor in obtaining his judgment so that other ecreditors
might be defeated. In delivering the opinion of the
Judicial Committee of the Privy Couneil, Sir Richard Couch
says: “If the appellants’ case had only been that there
was a fraudulent preference of the bank, the pressure by
the bank might have been an answer to it; but their
Lordships do not see how pressure alone can be an answer
to a case which alleges collusion. The statute is in the

(1) 16 A, R. 323, (3) 18 0. R. 311,
(2) 13 P. R, 176, (4) [1897] A. C. 193,
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alternative. The confession of judgment may be given
cither voluntarily or by collusion with a creditor. In
cither case, if there is the intent to defeat or delay creditors
or to give a l\l'(‘fl‘l'l'll('(‘ over other creditors, the confession
is made null and void against ereditors. In Gill v. Conti-
nental Gas Co, (1), Lord Bramwell said that the word
«collusion” only signified agreement. In their Lordships’
opinion  collusion’ in this section means agreement or acting
in concert.”  Their Lordships in that case expressed their
approval of the decision of the Court of Appeal for Ontario
in Martin v. MeAlpine (2). It this latter case the Court
was dealing with a judgment attacked under the corre-
sponding section in the Ontario Act, which is practically
the same as the other Aets. In that case Hagarty, C.J. O.,
says: “The statute describes two sets of circumstances,
under either of which a eognovit given by an insolvent
debtor is to be deemed and taken to be null and void.
One is, if given voluntarily. Granted that the cognovit
was not given voluntarily, so far it is not impeachable ;
but what if given under the other set of circumstances,
collusively and with the intent pointed at by the
statute 7" The question then is was this cognovit given
either voluntarily or collusively. Numerous authorities
may be cited to shew that in construing an Act of this
nature the word “ voluntarily " means “without pressure ”;
a distinetion which is, I think, alluded to in sub-sections
(a) and (b) of sect. 2 of the Act, where assignments are
spoken of as being fraudulent whether made voluntarily
or under pressure. Such is the construction which has
been placed on the Ontario Aet, which is, I think, identical
in its so-called preference clauses. I need only refer to
Ntephens v. MeAvthur (3), a decision by which this Court
is bound. In that case it is distinetly held that pressure
rebuts all presumption of fraudulent preference, and that
the word “preference” as used in such enactments means a
voluntary act on the part of the debtor, and is therefore a
term which is not applicable to an act brought about by

(1) L. R. 7 Ex. 837, (2) 8 A, R. 675.
(3) 19 Can, 8, C, R. 46,
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the active influence of the ereditor. As to what constitutes
pressure sufficient to deprive the act of its voluntary

- character, there are also numerous authorities familiar to

us all.  One passage from the case last cited will answer
all purposes. At page 453 I find the following: “Then as
to what acts are sufficient to constitute pressure the decided
cases are equally explicit. The cases on this head are also
all collected in the book last referred to (Tudor’s L. C. on
Mercantile Law, 818), and from them it appears that a
mere demand by the ereditor without even a threat of,
much less a resort to legal proceedings, is sufficient pressure
to rebut the presumption of a preference.” The evidence
in this case clearly shews pressure far beyond a mere
demand, and brings it within the cases on the subject.
The next question is, was the cognovit given by collusion
with Sheyn or Loisel who was acting as agent for him.
There is absolutely no eircumstance in this case to suggest
any such thing. Babineau had agreed to pay $1,000 or
give security, and on the faith of that arrangement he
secured an additional advance in goods to the value of
£500. Loisel on hearing of his embarrassment went and
insisted, as he had a right to do, on getting the security
which had been promised him. There was no concerted
action with a view of prejudicing other creditors, and
nothing whatever to stamp the transaction as collusive
within the meaning of the Act as defined by the cases I
have cited. 1 think the evidence altogether fails in
establishing collusion, and does shew ample pressure to
prevent the act being held as voluntarily done. For these
reasons the plaintiffs’ case as to the cognovit entirely fails.

A somewhat different question arises as to the assign-
ment of the book debts, which was also made on the 24th
January, 1900. Reliance was placed on sub-sect. (a) of
sect. 2 of the Act, by which it is provided that if any
assignment within that section be made whereby a prefer-
ence is given to one creditor over another it shall, in case
any suit or proceeding be taken to impeach or set aside
such transaction within sixty days thereafter, be presumed
to have been made with such fraudulent intent and to be
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an unjust preference whether made voluntarily or under
pressure. This suit was said to have been brought within
the sixty days, in which case the presumption arose ; and as
the presumption in such case was not capable of being
rebutted, the plaintiffs’ case as to the assignment was
complete. There was no proceeding in this suit of any
kind before the summons was issued. It is dated March
23rd, 1900, which is within the sixty days. From the
memorandum endorsed on it by the Sheriff, to whom it
was sent for service, it appears to have been received at
his office on the 10th April, and it was in fact served on
Babineau on the 12th April. By the practice of this Court
all suits are commenced by writ of summons or order for
appearance, and such writs, though issuing under the seal
of the Court and tested in the name of the Chief Justice,
are really delivered to Solicitors in blank, filled up by
them and issued as required. The issuing of the writ is
the act of the party and not of the Court: Clarke v.
Bradlaugh (1). 1t is therefore competent to inquire at
what precise time the writ actually issued: Pomeres v.
Provineial Insurance Co. (2); Barlow v. O'Donnell (3);
Seelye v. Bliss (4). The practice is, I think, settled that
though the day on which the writ is tested is prima facie
the date of its issue, the actual date of its issue may be
established by evidence. A writ cannot, I think, be said
to be issued until the Solicitor issuing it has given or sent
it to the proper officer or some other competent person
with the bona fide intention of its being served if possible,
and so that in the ordinary course such service would
be accomplished without further instructions from the
Solicitor. According to the evidence of Mr. Robidoux,
the Solicitor for the plaintiffs in this suit, the summons was
made out on the 23rd March, but it remained on his desk
in his office until the 7th of April (that was the earliest
date he would fix), when he sent it by mail to the Sheriff
of Northumberland for service. The delay in sending it
to the Sheriff was intentional on Mr. Robidoux's part.
(1 8Q. B. D. 63, (3) 1 AlL 433,

(2) Stevens' Dig. 237, 4) 1P, &B. 53,

VOL. 1L, N. B, E. R.~17
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1901.  The reason given was that he did not know exactly where io
Asmgrst Babineau was at the time, or something of that kind. On i
smok Maxv- the 7th of April the sixty (ln.\'.s had expired; mu.l as that is difl
COMPAXY, the earliest date at which this suit can be said to have e
sty Deen commenced, I think the plaintiffs are not in a position wh
Barker, 5, to take advantage of the presumption- of fraud which, the
under the circumstances, would have arisen. The question add

thus is narrowed down to two points. Is the transfer void =

under the statute of Elizabeth, or does the evidence bring o

it within the provisions of sect. 2 of the Act now under ‘:vh]
discussion 7 Not much reliance was placed on the statute io |

of Elizabeth. Under a statute which did not prohibit e
preferences, where the debt was a bona fide one and the ::”
preference was not given with any fraudulent intention, just

the transaction was not impeachable, even though creditors stro

were in fact, as they generally were, both delayed and The
defeated. T need not repeat the circumstances under Hal

which this assignment was given. There is nothing in tha

them which, in my opinion, brings this case at all within Ritc

the statute of Elizabeth. 1 think the case equally fails as e

to sect. 2 of the Preferences Act. It would be a mere ont

waste of time even to refer to the numerous cases which and

are to be found in the books bearing upon similar statutes, assig

many of which were cited at the hearing, for so far as A

the present Act is concerned I feel bound by the case of diam

Stephens v. MeArthur (1), already cited. In construing an Whe

Act between which and our own there is to my mind no o
substantial difference so far as this section is concerned ment

the Supreme Court of Canada held that preference in book

the Act meant fraudulent preference, and that where poin

pressure was exercised the preference was not fraudulent. follo

It is true that in that case the creditor did not know that Supr

the debtor was in insolvent circumstances, but Strong, J., unne

expressly says that this fact is altogether immaterial.
See also Smith v. Pilgrim (2); Ex parte Tempest (3).

The term “unjust preference” means nothing more
than a preference fraudulent under the Act: MeLeod v.
Wright (4). The section in the Manitoba Act in reference

(1) 10 Can, 8. C. R. 446, (3) L. R. 6 Ch, 70,
(2) 2Ch. D, 127, (4) 1P, &B. 68
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to which Stephens v. Me Arthur was decided is substantially — 1901.

sub-sections 1 and 2 of sect. 2 of our Act. The only Awnenst
A ¥ g i YOT AND
difference between the two is that the word “unjust” is Smwor Maxc
s . F s y FACTURING
omitted in the Manitoba Act, which speaks of preferences, Comraxy,

i . » . LimiTeD
while our Act uses the term “unjust preference;” and in s
the Manitoba Act the words “or which has such effect” are  ——

Barker, J.

added to the clause as to the intention to defeat or delay
creditors. These verbal differences are, however, alto-
gether immaterial, and the principle enunciated in
Stephens v. MeAwvthur is, 1 think, altogether applicable
to our Act. In fact many of the dissenting judgments
given in that case, both in Manitoba and on appeal,
were based on the effect of these added words I have
just mentioned, a circumstance which makes the case
stronger as to our Act, where there are no such words.
The same point was in reality decided in Molsons Bank v.
Halter (1). In Gibbons v. McDonald (2) the Court treats
the question as settled by the previous decisions. And
Ritchie, C. J., who had not taken part in the previous
decision of Molsons Bank v. Halter, there expressed his
entire approval of that case. In accordance with what I
understand is the decision in these cases I hold that the
assignment in question is not fraudulent under the Act.

It is unnecessary, with the view I have expressed, to
discuss two other questions which were argued—(1)
Whether the presumption mentioned in sections (a) and (b)
is rebuttable by evidence; and (2), whether the assign-
ment mentioned in sect. 2 includes an assignment of
hook debts. In declining to express any opinion on these
points, as well as the other two I have mentioned, I am
following also the case of Stephens v. McArthur, where the
Supreme Court of Canada, for similar reasons, thought it
unnecessary to decide two of the same questions.

The bill must be dismissed with costs.

(1) 18 Can. 8. C. R. 88, (2) 20 Can, 8, C. R. 587.
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Fishery License — Holder not entitled to Renewal — Exclusion of the
forme * co-licensee—Tenants in common of personal property of
— Use and possession— Exclusion of co-tenani—Title to profits

Account — Stat, 4 Ann,, ¢. 16, 8. 27,

nu
the

A Dominion Government fishery license for one year, without per
right of renewal, was taken out a number of consecutive A
years by the plaintiff and defendants until 1899, in which lice
year and in the year following, the license was taken out lice
and the fishing thereunder was carried on by the defendants.

The plaintiff and defendants owned as tenants in common the
fishing gear used in fishing under the license., They were and
not partners in respect of the license, and each catch 3

of ﬂu'h was divided at the time it was made among such gers
of the licensees as assisted in it. The expense of repairing

the fishing gear was proportionately borne by the plaintiff ant
and defendants up to the years 1869 and 1900, when it was i1ssu
bhorne by the defendants. In the years 1800 and 1000 the

fishing gear was possessed and used exclusively by the the
defendants in fishing under the license, a se

Held, that the plaintiff was not entitled to a declaration of -
interest in the license, nor to a share of the earnings th 008
under for the years 1869 and 1900, and that the defendants four
were not liable to account to him for profits from the use by ”
them of the fishing gear in those years. ter;

shar

The facts in this suit are fully stated in the judgment chas

of the Court. prop
of tl

Argument was heard February 26, 1901. same

M. N. Cockburn, K.C. (4. I. Truema n, KC., with him), ;'ll“‘
e l

for the plaintiff.
wher

whie

M. McMonagle, K.C. (A. 0. Earle, K.C., with him), for
the defendants,

]\l'i\'v
and 1
1901, May 21. BARKER, J.:— in it

" : . " o go L plain

I'he amount involved in this suit is so insignificant, licens
and so vntil'o']_\' out of l)l‘npnl‘linll to the time and money Hl;u “
expended in its trial and determination, that one feels at a :-,.nl:;]
loss to conjecture why it was ever brought. There is prob- the d
ably some good reason which I have not discovered.
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The bill alleges that the coast and shores of Long
Island, in the Parish of Grand Manan, and the waters ad-
jacent thereto, are valuable fishing grounds, and have long
been marked out as fishing grounds and fish weir priv-
ileges under the authority of the Canadian Government, by
the Department of Marine and Fisheries, and that one
of such fish weir privileges is known as “ Envy Weir,"
number 52, and is situate in the south-westerly portion of
the island. That the Government has annually granted to
persons applying therefor, upon payment of certain fees,
licenses to erect weirs and to fish upon these grounds, which
licenses are renewed from year to year to the holder, unless
there is some good reason for not doing so. That prior to
and in the year 1893 one Nelson Wormell, and Frank In-
gersoll, Turner Ingersoll, and Adrian Ingersoll, the defend-
ants in this suit, held the Government license for this weir,
issued in their names,and that they then owned togetherwith
the privilege secured under the Fisheries Act by the license
a seine, seine float, reel, seine boat and other fishing gear
necessary to work and use the weir—the interest of the
four in this property being as follows: Wormell, one quar-
ter; Frank Ingersoll, one half, and the other two one eighth
shares each. That in September, 1893, the plaintiff pur-
chased from Wormell his interest in the license, weir and
property, for the sum of $800 ; that he went into possession
of the property, and still owns a one fourth interest in the
same. The bill goes on to allege a joint user of this prop-
erty by the plaintiff and defendants, they participating in
the profits according to their interests until the year 1899,
when the license was issued to the defendants alone, since
which time, the plaintiff alleges, the defendants have de-
prived him of all use, both of the weir and fishing property ;
and in fact refused to recognize him as having any interest
init. The bill prayed that it might be declared that the
plaintiff is owner and entitled to one fourth interest in the
license, and also in the fishing privilege, weir and other
property, and also a one fourth interest in the profits and
carnings of the weir. Also, that it might be declared that
the defendants, or some of them, are a trustee as to a one
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fourth interest in the license and property for him, the
plaintiff; and an account was asked for of the transactions
of 1896, 1899, and the’ then expired portion of the season of
1900, and a division of the profits on the basis of interest
already stated.

Except in one or two unimportant points there is not
much difference between the parties as to the facts.
In 1890 the license issued to “ Nelson Wormell & Co.,”
which seems to have been a sort of firm name for Nelson
Wormell and the defendants. A similar license issued for
the years 1891 and 1892. In 1893 the license issued to
“Hayden C. Guptill & Co.,” a kind of firm name for the
plaintiff and defendants—the plaintiff having purchased
Wormell’s interest in the meantime. Similar licenses were
issued to Guptill & Co. down to and including 1899, though
as to the latter year there is some dispute. In a commu-
nication which bears date January 3, 1898, addressed to
Captain Pratt, the inspector of fisheries, by the defend-
ant, Frank Ingersoll, on behalf of himself and the other
two defendants, who are his brothers, the Department was
requested to issue the licenses in future to Frank Ingersoll
& Co., meaning the defendants. The reason given for ask-
ing the change is that the plaintiff had not paid any license
for the past four years; that for one year he did not build
the weir, or contribute any portion of the expense, and
that he was in debt to Ingersoll for moneys expended on
the weir, which he refused to pay. Though this commu-
nication is dated January 3, 1898, it is said that it was in
fact written in January, 1899, a year later—the mistake
having been made, as is often done in letters written at the
beginning of the year. I think that the evidence of Frank
Ingersoll, and Fraser, shews that this mistake really was
made, and that the request to change the license was made
in January, 1899, and not in 1898, as appears on its face.
The license for 1898 seems to have been originally made
out to Hayden C. Guptill & Co. Their name is erased and
“Frank Ingersoll & Co.” inserted in its place. The licenses
for 1899 and subsequent years are in the name of “ Frank
Ingersoll & Co.” These licenses are only for one year;
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they are not transferable, and they convey no right to
renewal. In the licenses themselves is this stipulation:

255
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“The granting of this license neither conveys nor implies any IneersoLL.
right or claim to its continuance beyond the period stated.” Barker, J.

There seems to prevail a somewhat peculiar custom in
Grand Manan by which this deseription of fishing business
is regulated—a custom which the evidence shews to be
universally recognized and acted upon, and which the par-
ties to this suit have certainly recognized and acted upon.
Notwithstanding the Fisheries Act, c¢. 95, s. 14, sub-
sect. 3, R. S. C, requires stakes placed for fishing
purposes in any water to be removed at the expiry of
the fishing season, that provision was not observed
by those interested in this particular weir. The weir, how-
ever, required more or less repairs on it at the beginning of
each season. These repairs, the payment of the license fee
of 85.00 a year to the Government, and such other outlay
as might be necessary to put everything in order for the
fishing were not made by any one person in interest. The
license fee seems to have been paid by the person to whom
the license was delivered, and the repairs generally made
by each person doing, or employing others to do, what
would be considered his share. At some later date these
expenditures were settled upon and paid for by each ac-
cording to his interest in the weir, While the fishing
operations were going on each man sent his boat and men,
and the catch seems to have been as a rule, then and there,
divided, and if one owner sent no boat, he got no fish.
There is no dispute between the parties as to this arrange-
ment. It was acted upon by them and is I understand
from the evidence a custom universally recognized in that
part of the Province in cases where the weir is owned by
two or more persons.

In October, 1895, the parties had a settlement up to
the end of that year's fishing season. The defendant, Frank
Ingersoll, at that time had an account of $111.82 against
the concern; Turner Ingersoll, one for $22.69, and the
plaintiff one for $207.12, all of which were adjusted and
paid according to the respective interests of the owners.
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The plaintiff in his bill makes a claim as to the fishing for
1896, but as that was expressly abandoned on the hearing
it is not necessary to discuss the grounds upon which the
claim was based beyond what may have a bearing upon
subsequent transactions. The plaintiff’ in that year con-
tributed nothing in any way towards repairs or expenses
connected with the property, and denies all liability to do
80. On the other hand, the defendants claim that he is
liable to bear his share of that expense, not only by reason
of his joint ownership, but by virtue of an express agree-
ment to that effect.

In 1897 the plaintiff furnished 16 new stakes for the
weir, and he fished the weir in that year, and also in 1898,
The license for 1899, which, as I have already pointed out,
was issued to “ Frank Ingersoll & Co.” at the instance and
on the application of Frank Ingersoll, made in January of
that year, is dated April 13, 1899. On the 14th of June
following the defendant, Frank Ingersoll, wrote the plain-
tiff the following letter: “ We expeet to ecommence driving
stakes in the Envy weir, Saturday, if nothing happens,
and I should like you to come and settle for the past three
years before we commence work this year.” To this letter
the plaintiff replied on the 16th of June.as follows: “ Yours
of 14th inst. received and noted. It seems that you want
me to pay for building weir A. D. 1896, To that will say
that if T had tended the weir, or sent any one to fish my
part of it, it would certainly be proper and only reasonable
for me to bear one quarter of all necessary expenses. But
as I did not send a boat at all, neither did I order material
for the building of the weir, and you had all the fish, more
or less, you have no just claim on me for that, except the
Government tax. It would surely be more reasonable for
me to look for something from you for use of weir, seine,
seine boat, ete., than for you to ask me to bear one quarter
of all expenses and give me nothing. If you had sent me
a bill of items, as I asked you last winter by letter, I should
made a great effort to have had the matter settled in a
satisfactory manner, if it were possible. You allow boats
(American as well as others) in the weir and load up with
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herring, which are my herring as well as yours, and sell
them for good prices, and put the money in your pockets
and give me nothing ; so it is not strange that we differ in
opinion if you think that is right. So I hope you will meet
me in a friendly spirit and fix up the matter agreeably.
Send a bill, which is only a reasonable request, and T will
pay every demand within the bounds of reason, and send a
man or two right away to help repair the weir. For going
up to Bayside for the weir stakes expressly make them
come high, if T have enough to pay daily wages, but we
will not fall out about that. The enclosed bill shews equal
to 16 tides’ work for one man on weir last year, which, I
think, is more than my part of labor. You probably know
about it.”

To this letter Ingersoll replied on the 19th June as
follows: *“Yours of 16th inst. to hand, and note what yon
say about paying the bills on the weir. Now, all T have to
say is that you will pay the 1896 bill on the weir with
interest, and your part of all other bills to date, and at

once, so you need not send men to build it.” The plaintiff

then sent two men to assist in building the weir,
and to do his share of the work, but Frank Ingersoll
refused to let them go to work, and said that he would not
allow the plaintiff to build the weir, and they thereupon
went away.

In the following year, 1900, the plaintiff again wrote
to Ingersoll in reference to the weir. This letter is not in
evidence, but Ingersoll's reply, which is dated March 28,
1900, is as follows: “ Your letter of the 19th inst. received,
asking me for an offer on one quarter of the Envy weir.
In reply I have to say you have never paid for the license,
or any part thereof, for the past five years. Five years
ago the weir was confiscated, and I took out a new license
in my own name. I do not consider that you have any
interest or claim in said weir, and am prepared to defend
any action you may bring in the matter.”

The plaintiff, it will therefore be seen, is making no
claim that in the expenditures he made in work and money
on the weir in 1897 and 1898 he contributed more than his
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share, and his claim is confined, so far as any accounting is
concerned, altogether to the years 1899 and 1900 (having
abandoned all claim as to the year 1896), during which
time ne contributed nothing, but on the contrary he was, as
he says, prevented from participating in any way in the
use or control of the weir and property. The plaintiff’s
rights are, I think, not the same in reference to the fishing
privilege as they are in reference to the fishing property or
apparatus, by which the privilege was made useful and
profitable. By fishing privilege I mean the right conferred
by the licenses from the Department of Fisheries. The
licenses are in the following form (I copy that for 1898):

* Dominion of Canada,
Province of New Brunswick,

Department of Marine and Fisheries.

“Special Fishery License (issued under authority of
the Fisheries Act).

“The herein named Frank Ingersoll & Co., resident of
Grand Manan, in consideration of payment made before
the delivery of this license of the sum of five dollars, is
hereby licensed, during the year 1898, to fish one weir for
herring, known as the “ Lower or Envy Weir,” located at
Long Island, Grand Manan, N. B. The granting of this

license neither conveys nor implies any right or claim to
its continuance beyond the period stated. The present
license requires strict conformity with the various provis-
ions of the Fishery Laws now (or hereafter) in force, and
to all regulations emanating from the Governor-General in
Council, and directions by fishery officers. In default of
such compliance the same will become void and forfeited
forthwith, saving, moreover, the penalties imposed by law.
This license is not transferable.”

It will be seen that these licenses are only for a year,
and that they convey no right to renewal ; in fact, on their
face they distinctly state that no such right is given, either
expressly or impliedly. Each fishing season seems to stand
by itself. The law requires the stakes to be removed, and
everything is clear for the next occupant, and the licensee
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of one year takes his chances of securing the privilege
afterwards. When, therefore, on the representation of
Ingersoll, the Department issued the license to the defend-
ants in 1899, the plaintiff lost no right, either legal or
equitable, however likely it may have been that, except for
Ingersoll’s intervention, the license for that year would
have issued as before. It is said that this would not
determine the rights of the parties infer se as to the license,
Ingersoll having obtained it as he did. This involves a
determination of the relation in which the parties stood to
each other. This bill is filed to enforce a claim based upon
a joint ownership of chattels. It is not claimed, and I
think on the evidence it could not be claimed, that the
plaintiff and defendants are partners in this business, or
that they ever wereso. Between such joint ownership and
partnership there are of course many things in common.
There are, however, important distinctions. The parties
have never acted as such, or so far as I have heard, have
they ever claimed that any such relation existed between
them. In a case of purtnership, even where the license was
not renewable, this Coury might hold—I do not say that it
would—that the new license enured to the benefit of the
partnership. Neither is it the case that these parties
acquired this property under any agreement, or with a
view of together carrying on the business so long as the
license for the weir could be secured. The evidence does
not shew that between the original Hwners—Wormell and
the defendants—there was any such agreement, or any
agreement at all, in fact; and as for the plaintiff, he bought
his interest in the property without consulting the defend-
ants in any way, and without their consenting to it in any
way. It is true that they acted with him, and recognized
his rights as a purchaser from Wormell. I cannot think,
however, that if the defendants, when they learned of the
plaintiff’s purchase in 1893, concluded that he was not a
desirable person to be associated with in the business, and
for that, or any other similar reason, procured the license
in the following year, to be issued to themselves, any trust
would therefore be created by operation of law in favor of
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the plaintiff as to the privilege. All he bought wasa quar-
ter interest in the chattels; the fishing gear or apparatus,
which he still holds, and the same interest in whatever was

conveyed or given by the then current license, which, as I

have pointed out, expired at the end of the year, and con-
tained no contract, express or implied, for renewal. It is
obvious that Ingersoll never intended to assume any such
trust, and I do not think the law would imply any, either
as appurtenant to the rights purchased by the plaintitf
from Wormell, or as arising in any way out of the relation
in which the parties stood to each other, or their dealings
with one another. In my opinion the plaintiff had no
interest under the licenses of 1899 and 1900, and so far as
his elaim to an account is based on any such interest it
cannot be sustained.

This brings me to the second branch of the case.
What are the plaintiff’s rights to an account in reference
to the use of the other property—which, for convenience
sake, I shall call fishing gear—and in which the plaintitf
and defendants admittedly have a common interest in the
proportions already mentioned, except, perhaps, the seine,
which has been purchased by the defendants and paid for
by them, I think, since 1899, or in that year? What con-
stitutes an unlawful conversion of a chattel so as to sustain
an action by one tenant in common against his co-tenant is
sometimes a difficult question to determine. If the Inger-
solls have rendered tRemselves liable to the plaintitf by
what they have done, he has a full and adequate remedy at
law, and this Court would not interfere; and I shall, of
course, not complicate the position of either party by any
expression of opinion on the subject, which a determination
of this case does not require. The plaintiff in this suit
makes no such claim; it must be sustained, if at all, on
altogether different principles. On investigating what au-
thority there is to be found on the question I think it will
be seen that the right for one co-tenant of a chattel to
maintain an action, either at law or in equity, except for an
unlawful conversion, is an exceedingly limited one.
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In Leigh v. Dickeson (1) Lindley, L. J., says: “I
have looked into the titles ‘ Aecount,” ‘ Contribution’ and
“ Action upon the Case ' in the Digests; and it is not a little
singular that no remedy for any of the inconveniences
attending a tenancy in common can be found except that
of partition. Tenancy in common is a tenure of an incon-
venient nature, and it is unfit for persons who cannot agree
amongst themselves; but the evils attaching to it can be
dealt with only in a suit for partition or sale, in which the
rights of the various owners can be properly adjusted.”
Schouler, an American author, in a work on personal
chattels, expresses the same idea, and says that persons
who own a chattel in common, and cannot agree as to its
use, if they have any common sense will sell it and divide
the money. I gather from the evidence that during the
years in dispute the defendants have been in possession of
this fishing gear, and have used it for fishing this weir;
that is, they have used it for the ordinary purposes for
which it was intended, and in no other way. In my opin-
ion, one tenant in common has the right to hold such pos-
session when once obtained, and use for his own benefit the
chattel without being liable to account to his co-tenants in
any way for profits derived from such use. The obtaining
of such possession and holding it afterwards, even to the
exclusion of the co-tenant, is entirely lawful, unless the
circumstances of the particular case make the exclusion
equivalent to an unlawful conversion of the property.

In Henderson v. Eason (2) Parke, B, says: “There
are obviously many cases in which a tenant in common
may occupy and enjoy the land, or other subject of tenaney
in common solely, and have all the advantage to be derived
from it, and yet it would be most unjust to make him pay
anything. For instance, if a dwelling-house, or barn, or
room, is solely occupied by one tenant in common, without
ousting the other, or a chattel is used by one tenant in
common, nothing is received ; and it would be most inequi-
table to hold that he thereby, by the simple act of occupa-
tion or use, without any agreement, should be liable to pay

(1) 15 Q. B. D, 60, (2) 17 Q. B. 701, 720,
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a rent, or anything in the nature of compensation to his co-
tenants for that occupation or use to which, to the full
extent to which he enjoyed it, he had a perfect right. It
appears impossible to hold that such a case could be within
the statute; and an opinion to that effect was expressed by
Lord Cottenham in MeMahon v. Burchell (1). Such
cases are clearly out of the operation of the statute.”
The Judge is there referring to the Statute of 4 Ann,
c. 16, but as to the law which prevailed before that
statute was passed, he says:  “There is no doubt as to the
law before the Statute of 4 Ann., ¢. 16. If one tenant
in common occupied and took the whole profits, the other
had no remedy against him, whilst the tenaney in common
continued, unless he was put out of possession, when he
might have his ejectment, or unless he appointed the other
to be his bailiff as to his undivided moiety and the other
accepted that appointment, when an action of account
would lie, as against a bailiff of the owner of the entirety of
an estate.” By the statute of Ann. it was, however, pointed
out one tenant in common might maintain an action of
account against the other for receiving more than his
Just share or proportion. And the authorities shew that
under this statute the tenant is only bailiff by virtue of his
receiving more than his just share. And it is only to such
a case that the statute applies. He is to account for
what he receives, not what he takes, more than his just
share; and issues and profits are not receipts within the Act.
It only applies to cases where the tenant in common receives
money or something else where another person gives or
pays it, which the co-tenants are entitled to simply by rea-
son of their being tenants in common, and in proportion to
their interests as such, and of which one receives and keeps
more than his just share according to that proportion.
Parke, B., in the case cited, gives illustrations of cases not
within the statute, some of which are similar to the present.
In Jacobs v. Seward (2) the Lord Chancellor, after dis-
cussing the nature of acts which when done by a tenant in
common of a chattel amount to an unlawful conversion of

(1) 2 Ph. 134, (2) L. R. 5 H. L. 47.
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it, adds: “ But where the act done by the tenant in com-
mon is right in itself, and nothing is done which destroys
the benefit of the other co-tenant in common in the prop-
erty, there no action will lie, because he can follow that
property as long as it is in existence and not destroyed. * *
As long as the tenant in common is confining his use of that
property to its legitimate purpose trover will not lie against
him.” In Thomas v. Thomas (1) the plaintiff claimed, in an
action for money had and received against his co-tenant,
his share of rents received by such co-tenant, who was in
sole possession of the property, and in receipt of all the
rents. Parke, B, held that the action could not succeed, but
that the remedy was by action under the statute. He says:
“It appears to us to be clear from Co. Litt., 200 b, that by
the common law a tenant in common could bring no such
action as this. In that page several cases are put in which
one tenant in common may bring an action against his
companion; but it is there said that if two be tenants in
common of a chattel, and one of them takes it away, the
other has no remedy by action except when the subject-
matter is destroyed, but must watch his opportunity to
retake it. Several other instances are there put illustrative
of these distinctions, and it is expressly laid down that no
action of account lay by the common law by one tenant in
common against his companion for taking more than his
share of the profits, unless where he had constituted him
his bailiff to receive them.” See also Gregory v. Connolly
2); Re Kirvkpatrick (3); Frost v. Disbrow (4). In this
present case the defendants, as I have already pointed out,
only used this property for fishing purposes in the ordinary
way ; the operations were carried on at their own risk and
expense, and in case of loss they had no elaim upon the
plaintiff’ for contribution.

I do not think it necessary to discuss two other points
which were mentioned at the hearing, because, for the rea-
sons I have given, I think the plaintiff cannot suceeed.
One was that there could be no reference, even if the right

(1) 14 Jur. 180, B3P R4
(2)7U. C. Q. B, b0, (4) 1 Han, 78,
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to an account were sustained, as the evidence shewed that
there were no profits derived from the fishing during the
years in question. The other was that as the transfer of
the one quarter interest in the property was made by Wor-
mell to the plaintiff’s daughter, this suit could not be main-
tained in his name, though the purchase was with his
money, and he has so far acted and been recognized as the
beneficial owner.
The bill will be dismissed with costs.

In re KEARNEY.

Dower — Report of Commissioners — Right of widow to have land
set off to her — Payment of money — Convenience of owner of
land subject to dower— Act 53 Viel., e. 4, 8. 250 ( 4 )— Practice
Admissibility of affidavits on motion to confirm Commis-
sioners’ report,

Under Act 53 Vict,, c. 4, s, 237, ef seq., a widow will not be com-
pelled to take money in lieu of land because such a course
will be more satisfactory or profitable to the owner of the
land subject to dower,

Affidavits upon guestions of fact inquired of or relevant to an
inquiry by Commissioners to admeasure dower cannot be
read on a motion to confirm their report.

Motion to confirm report of Commissioners to ad-
measure dower.  The facts are fully stated in the judgment
of the Court.  Argument was heard April 16, 1901,

D. MeLeod Vinee, in support of the motion :—

The Court will not interfere with the Commissioners’
report in the absence of fraud, or mistake so gross as to
amount to fraud: Lister v. Lister (1); Jones v. Totty (2);
Manners v. Charlesworth (3).

(1) 3Y. & C. Ex. 540, (2) 1 Sim. 136
(3) 1 Myl. & K. 330,
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An application on behalf of one Howard S. Kearney
was made to me under sect. 243 of Act 53 Viet,, c. 4, for
the admeasurement of the widow's dower in certain lands
which he had acquired and which were subject to dower.
Counsel for the widow attended at the time for which
notice of the application was given; the right of dower
was admitted; the amount of the arrears of dower was
agreed upon at 845, and the Commissioners were also agreed
upon. The order was issued in the usual form and the
Commissioners have returned the following report, omitting
the formal portions: “ We beg to report that we assembled
at the said lands and premises on Monday, the 25th day of
March, 1901, at the hour of ten of the clock in the forenoon
and in the presence of Mr. Louis Young, Counsel for the
said Mary Frances Kearney, and Mr. D. MecLeod Vince,
Counsel for the petitioner Howard S. Kearney, and com-
menced our duties as such Commissioners, and we found it
difficult to make an admeasurem:~* of the dower of the
said Mary Frances Kearney in the said lands and premises
which would in our judgment be satisfactory or profitable
to the said Mary Frances Kearney and Howard S. Kearney
on account of the location of the buildings and water
privileges. And after fully and carefully considering the
value of the said widow's dower in the said lands and
premises we value it at $325” A motion was made to
confirm this report at the April sittings. Mr. Young
opposed this motion on affidavits which he read, and by
which it appears that he protested on behalf of the widow
to the Commissioners against their making any valuation
of the dower as they have done, but insisted on the dower
being set off.  The affidavits shew that the widow is 35
vears of age, having been born on the 30th day of April,
1866, while it is stated, on the authority of one of the
Commissioners, that the valuation reported was based on
the assumption that she was 38 years old. It was also
stated that the Commissioners’ valuation was based on the

VOL. IL. N. B, E. R.—~18
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assumption that the rental value of the lands in question
was $00 a year, while the widow puts it at $150 a year.
In reply to these affidavits Mr. Vince read three affidavits—

one was by one of the Commissioners—by which it appears
that the buildings on the land in question were in a some-
what delapidated state when Kearney died and that the
present. applicant had since that time expended $500 in
repairing them. The affidavits were also directed towards
shewing the value of the land to be less than that given
by the widow. It was not denied that the valuation of
$325 reported by the Commissioners was based on the
assumption that the rental value of the land did not exceed
$90 per year and that the widow'’s age was 38.  So far as
appears no witness was produced before the Commissioners,
and the Counsel for the parties did not offer any. No
doubt as to many questions involved the judgment of the
Commissioners would be sufficient. The value of improve-
ments put on the land since Kearney's death is an important
question under sub-s. 2 of sect. 250, and the widow’s age is
also an important question in computing the value of the
dower. Upon these points it may be assumed the Com-
missioners would have no personal knowledge, and as to
one of them at least they seem to have been in error. So
far as all questions of value and such like questions are
concerned I should hesitate before interfering with the
judgment of the Commissioners. The Act requires them
to be, as no doubt ﬂll-_\' were in this case, I'!‘.\])I‘('(ill)l!'
disinterested freeholders residing in the County where the
lands in which dower is claimed or the greater part thereof
are situate"—a provision evidently intended to secure
persons with personal knowledge of the values of lands in
the particular locality. If there were no other difficulty
in the way except that the Commissioners had erred as to
the widow'’s age and I felt at liberty to act under the
affidavits, T think under the peculiar circumstances of this
case I should be making an order consistent with justice if
I exercised the power which the Court has under sect. 252
and amended the report by increasing the valuation of the
Commissioners to what it should have been, based on the
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rental value fixed by them and the widow's age as proved
by herself —a computation readily made from the tables in
constant use in this Court for this and similar purposes.
There seems, however, to be an insuperable difficulty in the
way of taking this course.

There has always been a close analogy between pro-
ceedings for partition and proceedings for admeasurement
of dower. In both cases the object was to have set off’ by
metes and bounds the lands which were in the one case
to be held in severalty, and in the other to be held by the
widow for life. The practice of selling the property where
actual partition could not be beneficially made and dividing
the proceeds, and of paying the widow a sum in cash in
lien of dower, is of comparatively recent origin, though
now in general use. The primary ohject of proceedings of
this kind is, I think, to set off the land for the use of the
widow ; the payment of the cash value, except where she
assents to it, is only an alternative remedy, to be adopted
under special circumstances.  Sect. 250 of Act 53 Viet., ¢. 4,
explicitly provides what the Commissioners are to do.
They are to lay off a portion of the land equivalent to
one-third part of the land mentioned in the order. And in
doing so they are to take into account any permanent
improvements made upon the lands since the husband’s
death, and if practicable shall award such improvements
within the land not allotted to the widow; and if that is
not practicable then they are to make a deduction from the
land allotted to the widow equal to the value of the benefit
she will derive from the improvements. The land set off
i5 to be designated by boundary marks on the ground, and
the Commissioners are to make a full report to the Court
of their proceedings, shewing the quantity, courses, dis-
tances, metes and bounds of the land set off for the widow.
Then comes the clause under which the Commissioners
made their report and which is as follows: “ If both parties
desive it, or if from any cause the Commissioners find it
difficult to make such admeasurement, they may make a
special report shewing the value of the widow's dower in

the said premises.” Now the Commissioners have reported
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that they found it difficult to make an admeasurement of
the dower which would in their judgment be satisfactory
or profitable to Mrs. Kearney and Howard D. Kearney, the
applicant, on account of the location of the buildings and
water privileges. T am unable to see how it is important
that the admeasurement, if there is no other difficulty in
the way, should not be made because it will not be satis-
factory or profitable to Howard D. Kearney. He has no
interest in the matter so as to make his convenience a ground
for compelling the widow to take a cash payment in place
of the use and occupation of one-third of the land. The
water privileges referred to and the location of the build-
ings may of themselves render it difficult to make the
admeasurement so as to warrant the alternative remedy of
a cash valuation, but I cannot agree that the section war-
rants that course in cases where the admeasurement can
be made, and the only difficulty in the way is that it
involves some inconvenience to the occupants of the remain-
ing part of the land. I can only dismiss this motion to
confirm the report and set the report aside and leave the
applicant to make any further motion in the matter he
may think best. I wish toadd that it is not to be inferred
that because I have referred to the affidavits used on this
motion that the use of such affidavits is a practice to be
adopted. No objection was made to them and I have not
acted upon them in any way, but I can see many and
obvious objections to the questions of fact which must be
determined by the Commissioners as a basis of their action,
coming up here on a motion of this kind to be determined
on affidavits. If parties wish to give evidence before the
Commissioners let them do so, and if they desire to leave
the matter altogether to the judgment of the Commissioners
that course is open to them. The Legislature has made
them the judges of matters largely questions of opinion.
Facts which are relevant to that inquiry, and which the
parties may think it useful to lay before the Commissioners,
should be shewn before them and not left open to come
originally before the Court on a motion like this. Other-
wise we should have the Commissioners exercising their
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Jjudgment and making their report on one state of facts 1901

and this Court setting it aside or amending it upon an
entirely new state of facts. While 1 should not be sur-
prised if the acceptance of the sum of money reported by
the Commissioners, or rather what they would have
reported had they not have erred as to the widow’s age,
would be the wisest course for the widow to adopt, I
have no power as matters stand at preser to so order.

This motion to confirm the report will be refused —the
report will be set aside, but the applicant will have leave
to apply in the matter again as he may see fit. There will
be no costs to either party.,

Ex parte SWEENEY.

_Inre
KEARNEY.

Barker, J.

1901.

7‘lu ust 7‘7
GALLAGHER v. CITY OF MONCTON. P

Referee — Fees When payable — Proceeding with reference

where fees in jeopardy.

A Referee having entered upon a reference is not entitled to

payment of his fees from day to day as a condition of pro-
ceeding with the reference.

Semble, where special circumstances shew a probability that the
fees of a l(n-llv-rm- will not be paid the Court will require that
his fees be secured to him before ordering the reference to
be proceeded with.,

Notice by the defendants to the Referee in this cause,

Mr. Francis J. Sweeney, of an application for an order

directing him peremptorily to proceed with the reference in

the cause ; and notice to the plaintiff of the application, and
that in the alternative she be ordered to pay the Referee’s
fees on the reference from day to day. By decree in the
suit a reference was ordered to examine and report upon
the accounts between the parties. On May 29, 1901, the

Referee entered upon the inquiry under the reference, and

the matter was subsequently proceeded with on a number
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of days. At the close of a sitting on July 30, adjourning
to August 2, the Referee stated that he would not proceed
further with the reference unless his fees at the rate of $10
per day for previous days were paid, and unless each day's
fees at this rate were paid at the close of each day. Up to
this time the business of the reference had been occupied in
examination and proof of the defendants’ accounts, which
were still undisposed of. Application was heard August
13, 1901.

W. B. Chandler, K.C., for the defendants : —

The plaintiff’ should pay the fees as she has the carriage
and prosecution of the decree: Morgan Ch. Orders (1);
2 Daniell Ch Pr. (2).

M. (. Teed, for the plaintiff': —

The Referee is seeking to fix his rate of compensation,
contrary to the Act 53 Viet, c. 4, s. 159, which provides
that his fees shall be taxed by the Clerk of the Court.
Until the reference is concluded, and the report is ready for
delivery, the fees cannot be taxed. If sufficient grounds
were presented to the Court it might require the deposit of
a sum of money to meet the fees of the Referee before
requiring him to proceed, but such a case is not made here.
See vol. 20, Amer. & Eng. Ency. (3). Having entered upon
the despatch of the reference the Referee cannot decline to
proceed with it until his fees are paid on account: Doherty
v. Doherty (4). If it is considered that the Referee should
be paid his fees de die in diem, they should be paid by the
defendants during the time they are proving their accounts.

E. R. Chapman, for the Referee.

BARKER, J.:—Dealing with the question raised by this
application as one unaffected by special circumstances, as
there is no evidence before me that the Referee’s fees are
in jeopardy, I am of opinion that the Referee must proceed

(1) 8rd ed. 531. (3) 1st ed. 711,
(2) 6th ed. 1082, 1084, 1121. (4) 8 Ir. Eq. R. 379,
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with and conclude the reference before he can demand pay-
ment of his fees. If it were shewn that it was unlikely
that his fees would be paid it would be the duty of the
Court to protect him before ordering him to proceed. The
order applied for here is scarcely necessary, and certainly
need not be taken out for the present.

In re ABELL.

Arbitrator — Disqualification — Bias — Alderman — Expropri-
ation of property by city — Act 61 Viet,, e, 52,

An alderman of the City of Saint John is disqualified from actin,
as an arbitrator appointed by the city to determine with
other arbitrators the value of property expropriated by the
city under Act 61 Viet,, ¢, 52,

Appeal to Mr. Justice Barker, as a Judge of the
Supreme Court, upon the question of the qualification of
J. Russell Armstrong, an alderman of the City of Saint John,
to act as an Arbitrator under Act 61 Viet, e. 52.  The facts
are fully stated in the judgment of the learned Judge.

Argument was heard July 19, 1901.
W. B. Wallace, K.C., for the appellant :—

Section 11 of Act 61 Viet, ¢. 52, provides that any
person appointed arbitrator under the Act shall be dis-
interested, but that no person shall be deemed disqualified
by reason of owning land or other property, or residing
or being rated or assessed in the City of Saint John. 1
anticipate the contention that as Mr. Armstrong was not
an alderman at the time he was appointed an arbitrator
he is disinterested within the meaning of the section. The
section proceeds: “If any question shall arise as to the
qualification of any person appointed, the same shall be
raised forthwith.” The question, therefore, may not exist
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at the time the arbitrator is appointed, but may arise
afterwards.  The language of the section is more stringent
than the common law, as it particularizes what shall not
constitute a disqualification, and should be strictly con-
strued as against the city.  See Re Muskoka and Graven-
hurst (1): Conmee v, Canadian /'vt:-/‘/i:‘ Railway Co. (2).

C. N. Skinner, K.C., for the respondents :

The objection to the qualification of Mr. Armstrong
was not taken “forthwith,” as required by the Act. Mr.
Armstrong had been sworn in, and the arbitrators had
entered upon their duties before the objection was raised.
The Act does not contemplate that an arbitrator shall be
disinterested except at the time of his u])pnillhm-lll. Mr.
Armstrong is not disqualified from aeting by reason of
being an alderman. His bias as an alderman cannot be
any greater than his bias at the time of his appointment,

when he was a ratepayer of the city.
Wallace, K.C., in reply.
1901, August 27. BARKER, J.:

The appellant has filed a claim against the City of
Saint John for damage sustained by him by reason of cer-
tain lands or water privileges having been expropriated by
the city under the provisions of Act 61 Viet,, ¢. 52 Under
sect. 11 of that Act the city appointed Mr. J. R. Armstrong
as their arbitrator, and this application is made to me under
that section to determine as to whether Mr. Armstrong is
disqualified to act. The section is as follows: “Any per-
son appointed arbitrator under any of the aforegoing sec-
tions shall be disinterested, but no person shall be deemed
disqualified by reason of owning land or other property, or
residing or being rated or assessed in the City of St. John.
If any question shall arise as to the qualification of any
person appointed, the same shall be raised forthwith, and
shall be determined by any Judge of the Supreme Court

(1) 6 0. R. 352, (2) 16 O. R. 630, 646,
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upon affidavit of the facts, and if any person appointed 1901,

shall he thereupon rejected, the party appointing him may — Inre
: . -~ ABELL.

' appoint another in his place.”

) Byrker, J.
It appears that Mr. Armstrong was appointed on the

25th October, 1898, and that shortly after, Abell appointed
Mr. Pugsley as his arbitrator. Nothing was done by the
arbitrators until July, 1900, when they met and appointed
Mr. James G. Taylor, as third arbitrator. They were
sworn in on the 24th July, 1900. In the meantime, that is
to say, on the third Tuesday in April, 1900, Mr. Armstrong
vas elected an alderman of the eity. He was sworn in as
such alderman on the 1st of May, 1900, and since that time
has been and still is such alderman. The arbitrators met
for the first time on the 15th of August, 1900, when Mr.
Wallace, acting as Abell's counsel, objected to Mr. Armstrong

acting, as he had been elected alderman and was, therefore,
not disinterested.  Mr. Armstrong seems to have expressed
an intention of resigning, but nothing definite was settled
upon, and the arbitrators adjourned wmtil the following
13th of September. When they met on the last date, it
appears by the affidavit used before me, and which was
sworn to by the appellant on the 28th of September, 1900,
“that the said John R. Armstrong then stated he did not
intend to resign, but would sit and act as such arbitrator,
because the said City Council had, upon his offering to
resign, requested him not to do so, or words to that effect,
and the meeting was therefore adjourned to allow the mat-
ter of said John R. Armstrong’s qualification to sit and act
as such arbitrator, to be determined by a Judge of the
Supreme Court, under section 11 of said Act.”  Mr. Skinner,
on the part of the City, relied upon three grounds: First,
he said the Act only applied to some interest existing at the
time of the appointment. This would, however, be too
narrow a construction to place upon the section, and would
by no means meet the evil it was intended to provide
against: Conmee v. Canadian Pacific Railway Co. (1). The
second ground is that the objection was not raised forth-
with, as required by the Act; but, I think, if that word be

(1) 16 O. R. 639,
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given a more restricted meaning than I should be disposed
to give it, Mr. Wallace would be within it. He objected at
the first meeting, and conld not well have done it earlier.
The third ground relied on by Mr. Skinner is the substan-
tial one—that is, that the fact of being an alderman does
not disqualify Mr. Armstrong from acting. I think the
objection taken to Mr. Armstrong’s acting is well founded.

The principles governing such cases, though by no

means new, are laid down in a case decided in England in
June last. I rvefer to Rex v. Justices of Sunderland
(1). The rule is that where there is a real likelihood that
the judge will, from kindred or any other cause, have a bias
in favor of one of the parties, it would be very wrong in
him to act. If the circumstances are such as to fairly lead
to the conclusion that the arbitrator’s mind is likely to be
biased and not left entively free as it should be, then the
party is disqualified from acting. The difficulty lies more
in applying the rule than in stating it. In all cases, how-
ever, as Sir William Erle says, it is of the essence of these
transactions that the parties should be satisfied that they
come before an impartial tribunal.

In Vineberg v. Guardian Assurance Co.(2), the arbi-
trator was held not indifferent and therefore disqualified
from acting because he was sub-agent for an agent of the
Company in obtaining risks though he had acted to only a
small extent. And in Conmee v. Canadian Pacific Rail-
way Co., already mentioned, the rule was applied to a case
where the arbitrator during the pendency of the arbitra-
tion entered into negotiations with the defendants for
permanent employment as their Counsel.  These may be
thought extreme cases, but they shew how jealously are
Jjudicial tribunals guarded against all appearance or sus-
picion of prejudice or unfairness.

Now let us see in what position Mr. Armstrong as an
alderman stands in relation to this claim. It is to be
remembered in the first place that the city has expropriated
this land, and that by law the city is bound to pay for it
the sum which the arbitrators may award. It is nothing

(1) [1901) 2 K. B. 357. (2) 19 A, R. 203,
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more nor less than a debt due by the city to Abell, the
amount of which is to be ascertained by these three dis-
interested arbitrators. The Common Council of the city,
which consists of the Mayor and Aldermen, has the entire
control of the city government and the administration of
its fiscal, prudential and municipal affairs. The Aldermen
are duly sworn to a faithful discharge of their duties and
they are entitled to 8100 a year for their services.
It is Mr. Armstrong’s duty as an alderman to guard
the taxpayers, to see that the city expenditure is kept
within proper limits and as low as possible consistent with
the requirements of good government. Surely an alder-
man can scarcely be the person to sit in judgment on a
claim against a corporation to which he owes a duty such
as I have described. Though under no personal liability
in the matter he is practically one of the defendants. At
all events he is one of the Board whose duty it is to see
that in this matter the damages claimed by the appellant
should be reduced to what that Board considers a proper
amount. He can therefore scarcely be considered as free
from a bias in the direction in which his duty to the city
leads him. I therefore determine that Mr. Armstrong is
disqualified from acting and that he should be, and he is,
rejected as such arbitrator,
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THORNE v. PERRY.
No. 2. See Ante, p- 1446,

Practice— Eveeution  against  body— Deeree  for payment of
money — Disobedience — Principles wunder which exvecution
will be granted or vefused — Aet 53 Viel,, e 4y 8. 114 Aet 58
Viet., c. 18, &, 2.

Where defendant made default in paying to the plaintiff under
the decree of the Court a sum of money received by the
defendant as a donatio mortis causd in favor of the plaintiff
an order was granted under Act 53 Viet,, ¢, 4, s 114, as

2, for an execution against
his body.

1 order under the above Act for an execution against the body
of a party making default to a decree of the Court for pay-
ment of a sum of money will not be granted where the Court
is satisfied that the party in default has no means, and has
not made a fraudulent disposition of his property, and that
his arrest is sought for a vindictive purpose, or to bring pres-
sure upon his friends to come to his assistance,

Application under seet. 114 of Act 53 Viet., ¢. 4, as
amended by Act 58 Viet, c. 18, s 2, for an order for an
execution against the body of the defendant, George Perry,
for disobedience to a decree of the Court for the payment
by him to the plaintiff of %400, and taxed costs of suit.
The defendant was handed by Mary C. Perry, while in her
last illness, and shortly before her death, a Government
Savings Bank pass book, in which was eredited in the
names of herself and the defendant $1,176.00, with instruc-
tions to pay to the plaintiff’ 8400 of it, to which the defend-
ant assented.  The sum eredited in the bank book eame to
the hands of the defendant after the death of Mary C.
Perry, and on his refusing to pay to the plaintiff’ the
amount directed to be paid to her, a suit was brought to
have it declared that the gift was a donatio mortis causa
to the defendant in trust for the plaintiff; and the above
decree was made. The judgment of the Court, together
with a full statement of the faets, is reported at page 146,
ante. It appeared on this application that the defendant
shortly previous to the commencement of the suit made a
conveyance of all his real estate to his son, a student at
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Acadia College, and that since the decree the defendant
had delivered all his personal property to his son. An
execution issued under the decree was returned nulla bona.

Application was heard August 20, 1901.
G. H. V. Belyea, for the application.
BARKER, J.:

This application must be allowed. I have laid down
the rule in matters of this kind that where the party
disobeying a decree of the Court to pay money is shewn
to have either present means of satisfying the decree
or to have disposed of his property since the commence-
ment or in anticipation of the suit, for the purpose of
evading obedience to the decree of the Court, an order
for an execution against his body will be granted. I think
the diseretion of the Court to grant or withhold an order
for an execution should be so exercised as to mould the
practice of the Court in conformity with the principles
embodied in the Act 59 Vict., c. 28, s. 48, as amended by
Act 61 Viet, c. 28, 5. 4. I have repeatedly refused appli-
cations for an order for an execution where I was satisfied
that the party in default was without means and had
made no fraudulent disposition of his property, and his
arrest was sought for a vindictive pnr;m;u-, or to bring
pressure upon his relatives or friends to come to his assist-
ance. Each case must to a large extent depend upon its
own peculiar circumstances, but I can see no use in
imprisoning a man for a debt which he has no means to
pay. To do so seems to me to be opposed to the policy of
the legislation in this Province abolishing, except in certain
cases, imprisonment for debt. Parties can take out an
execution against goods, and, if necessary, have the debtor
up for disclosure, and if it appears in that way that he is
really in a position to pay or there are other circumstances
which seem to warrant his imprisonment, an order for that
purpose can be made. These remarks refer only to cases
where the decree is merely for payment of money. Other
cases can be dealt with on different principles.

Application allowed.
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DEBURY v. DEBURY.

Married Women's Property Act, §8 Viet., e. 24, 8. 4 (1) and (4 )—
Marrvied woman married before the commencement of Act —
Conveyance of real estate without husband's concurrence—
Tenaney by the curtesy.

Under The Married Women's Property Aect, 58 Viet., ¢. 24, a
married woman married before the commencement of the
Act may make a conveyance withouts her husband’s con-
currence of her real estate not acquired from him during
coverture, subject, however, to his tenancy by the curtesy
consummate,

The facts in this suit are fully stated in the judgment
of the Court.  Argument was heard May 30, 1901.

A. A. Stockton, K.C., and D. Mullin, K.C., for the
plaintiff': —

The plaintiff and his wife were married in 1869, and his
rights then in the real estate of his wife were those enjoyed
by a husband at common law, except as modified by
c. 114, Rev. Stat. N. B. By that statute it was provided in
sect. 1 that “the real and personal property belonging to a
woman before, or accruing after marriage, except such as
may be received from the husband while married, shall be
owned as her separate property so as to exempt it from
seizure or responsibility in any way for the debts or
liabilities of her husband, and shall not be conveyed,
encumbered, or disposed of without her consent,” ete. The
statute did not divest the husband of the enjoyment of the
income of his wife'’s real estate but merely placed the
income out of the reach of the husband’s ereditors. The
same observation is applicable to ¢. 72, C. 8. N. B. While
it is declared in that Act that the real estate of a married
woman shall vest in her and be owned by her as her
separate property, the jus disponendi was not conferred
upon her: Wallace v. Lea (1).  This being the state of the
law at the time the Act 58 Viet., c. 24, was passed, it is
not to be considered that that Act destroyed or impaired a

(1) 28 Can. 8, C. R, 505,
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husband’s vested marital rights in the real estate of his
wife unless conclusive language for the purpose has been
used. The Act makes a distinetion between the case of a
woman married before and a woman married after the
commencement of the Act in order to preserve rights which
were in existence at the commencement of the Act. In the
case of & woman married after the commencement of the
Act her real estate, and the rents, issues and profits thereof,
are declared to be for her separate use, free from any estate
therein of her husband. These words must have been
advisedly omitted from the sub-sect. relating to the real
estate of a woman married before the commencement of
the Act; otherwise the real estate of a woman married
before and a woman married after the commencement of
the Act must be considered to be on the same footing.
That construction would deprive the deliberate effort of
the Legislature to make a distinction between the two
classes of married women of any significance. The diffi-
culty in the construction of sect. 4, sub-sect. 1, in a sense
favorable to the husband is said to lie in the declaration
that the wife may “ dispose ” of all her real estate in as full
and ample a manner as if she were sole and unmarried.
Those words cannot be divorced from their context.
Reading the sub-sect. as a whole it means that the wife's
real estate may be disposed of free from the debts of the
husband, and not that she may convey or dispose of her
real estate by deed or will without the concurrence of her
husband. The husband here has a vested freehold estate

in the real estate of his wife. If she has a power of dis-

position as a feme sole under the sub-sect., its exercise is
limited to disposing of the estate of inheritance remaining
in her, less the estate existing in the husband.  Sect. 3, sub-
sect. 1, of the Act providing that “a married woman shall
be capable of acquiring, holding and disposing by will or
otherwise of any real or personal property as her separate
property in the same manner as if she were a feme sole,
without the intervention of any trustee,” is an enabling
section and does not add to the force of sect. 4, sub-seet. 1.
If any right existed in the wife to the income of the
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property it has been divested by the leases executed by
herself and the plaintiff, as the rents thereby reserved
acerue to the plaintiff.

A. 0. Earle, K.C., for the defendants :-

It may be an inadvertence, but sect. 4 is drawn more
favorably to a woman married before, than to a woman
married after, the commencement of the Act. Sect. 4 (1)
provides that a woman married before the commencement
of the Act may dispose of her real estate, whereas in the
case of a woman married after the commencement of the
Act it is merely declared by sect. 4 (2) that she shall hold
and enjoy her real estate for her separate use. If nothing
more was intended by sect. 4 (1) than that a woman’s real
estate should be exempt from liability for her husband’s
debts there was no conceivable object in enacting that she
could dispose of it as a feme sole. These words can only
be given a sensible and effective rendition by holding that
a conveyance by a married woman excludes the tenancy

" by the curtesy of the husband, though he is not a party

to the conveyance. The provision of sub-sect. 4 of sect. 4,
that nothing contained in the Act shall prejudice the hus-
band's tenancy or right to tenancy by the curtesy in any
real estate of the wife, vefers only to real estate the wife
dies possessed of. During the wife's lifetime the tenancy
by the curtesy cannot arise and consequently it cannot be
prejudiced by her disposition of her real estate.

Stoclkton, K.C.,in reply.
1901.  August 27. BARKER, J.:—

The bill in this case was filed by the plaintiff, Count
DeBury, against his wife, Madame DeBury, and Charles J.
Coster and Irene M. Simonds, as trustees of the wife under
an assignment in trust made by her to them; and the
ohject of the bill is to obtain a declaration of the rights of
the parties. The question involved depends upon the con-
struction to be given to the Married Women’s Property
Act, passed in 1805, and is of somewhat general irnportance-
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The facts are briefly these: The late Henry G. Simonds,
father of the defendant, Madame DeBury, died in the year
1860, leaving a widow and three children, and a large and
valuable estate, consisting principally of real estate in
this Province. The plaintiff’ and the defendant Madame
DeBury were married at Stuttgart, in Germany, on the 5th
of August, 18G9, but for many years past they have been
living in St. John, where the most of the property is situ-
ate, and which, on Mr. Simonds’ death, came into the
possession of his widow and children. In August, 1880,
this property was divided by a partition deed, to which the
plaintitt, his wife, Mrs. Simonds, and the two other children
were parties, the effeet of which was to vest in Madame
DeBury, in severalty, her share of the estate: and it is in
reference to this real estate thus acquired that the question
in this suit arises. The plaintiff’ and Madame DeBury have
several children living, the youngest being about ten years
of age.  For many years previous to October, 1900, when
the conveyance to Coster and Miss Simonds was made, the
plaintiff had the management of his wife's property, and at
one time he held from her a power of attorney, under which
he acted, and which empowered him, among other things,
to make leases. A few of the leases now existing were
made during Mr. Simonds’ lifetime, and came to Madame
DeBury under the partition. Some of the others were
executed by Madame DeBury personally and some by her
husband for her, acting under the power of attorney,
which is dated November 9, 1898, These leases are
principally renewable building leases for. long terms.
The rent roll is large, and the number of tenants up-
wards of one hundred. On the 16th of Oectober, 1900,
Madame DeBury, without her husband’s knowledge,
consent or concurrence in any way, executed a convey-
ance of all her property, including her interest in this
real estate under lease to these various tenants, to her
sister, the defendant Irene M. Simonds, and the defendant
Charles J. Coster, upon certain trusts for her benefit, under
which they claim the right to collect the rents and profits
of the property under leases already existing, as well as the
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entire control of the property conveyed to them, to the
exclusion of the plaintiff.  On the other hand, he claims
that by virtue of his marital rights he has a vested estate
for life in his wife's real estate: that he is entitled to the
rents and profits of it, and that she cannot lawfully execute
the conveyance in question, or at all events so as to impair
the rights which he elaims jure mariti.  And the sole ques-
tion here is whether by virtue of “The Married Women's
Property Act,” which came into operation on January 1st,
1896, a woman married previous to that date has power to
convey her real estate without the concurrence of her hus-
band, so as to deprive him of the rents and profits of it
during his life; the husband and wife living together at
the time, as was the case here, when the conveyance in
question was made.

There is no class of legislation which in later days
seems to have given rise to a greater diversity of judicial
opinion than these statutes relating to the separate property
of married women. With a profound reverence for com-
mon law rights of property, especially those which owed
their origin to the marital relation, legislatures have moved
slowly in making changes. Timidity or excessive caution
has sometimes led them into the use of language so guarded
that it was obscure and difficult to construe, and at other
times, from a desire of uniformity on a subject of such gen-
eral importance, they have borrowed from similar enact-
ments in other countries provisions not altogether suited
to the conditions under which they were themselves legis-
lating. As a result the process of emancipating the wife's
property from the control of the husband has been a some-
what slow one, though it does seem now to have advanced
sufficiently to warrant the opinion of those modern text-
writers who affirm that the wife of to-day enjoys all the
freedom as to the enjoyment and disposal of her own prop-
erty that her husband enjoys as to his. Statutes were
passed in England in 1870, 1874, 1882, and lastly, in 1893,
all of which, except, perhaps, that of 1874, made radical
changes in the status of a married woman as to her enjoy-
ment, control and power of disposal over her separate prop-
erty; as to her power to enter into binding contracts, and
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her right to sue and her liability to be sued without refer-

ence to her husband.  In the judgments delivered in Moore

v. Juckson (1) is to be found an epitome of the legis-
lation on this subject in Ontario—some of it original and
some of it, no doubt, borrowed from the English enact-
ments.  In that case, which went through several courts
and gave rise to a great variety of opinion, the present
Chief Justice of Canada says: *“The English cases decided
upon the Married Women's Property Act, 1882 (Imp.), so
far as the legislation here has been borrowed from the Eng-
lish enactments, ave applicable, but we have to be careful
in applying them for the reason that the preceding legisla-
tion in England, and in the Province of Ontario, was
entively different, and the Ontario statutes are, of course,
all to be construed, especially as regards the meaning of
terms, as in pari materid@.”  The same learned judge in the
same case affirms it as a principle applicable to statutes of
this character, which are restrictive of common law rights,
that they should be construed so as not to infringe fur-
ther than is necessary for obtaining the full measure of
relief or benefit the Act was intended to give. 1 have
made these general remarks because they afford some
answer—at least to those who have had much to do with
drafting Acts of Parliament—to the criticisms which the
plaintift’s Counsel made to the form and arrangement of
some of the sections of our Act of 1895, and which, they con-
tended, supported their views. To these, however, I shall
refer later on. It is necessary to go back and see how
legislation stood on the subject in 1869, when this marriage
took place, and also see the changes made since the first
Act was passed in 1851 (14 Viet, c¢. 24), and which was
substantially re-enacted as chapter 114 in the revision of
I854. It, like all those Acts which have followed it, down
to that of 1895, provided for two classes of cases, having
no reference either to the date of marriage or to the time
when the property was acquired, but based on what, for
wint of a better term, I shall call co-habitation. The prop-
erty of the married woman living with her husband was

(1) 22 Can. 8. C. R. 210,
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by force of that Act exempted from all liability by reason
of the husband’s debts, and he could not convey, encumber
or dispose of it without his wife’s consent, and it was liable
for her debts contracted before marriage, and for judgments
recovered against her husband for her wrongs. The woman
who had been deserted or abandoned by her husband stood
in an entirely different position. She could recover in her
own name, and for her own use, for her services, and for
debts due her, and for damages for injuries to herself or her
property. If, while deserted by her husband, or while
l'uln'u-l!m| to support herself, she ul't|l|il'w] property it vested
in her, was at her disposal and not suhject to the debts,
interference or control of the husband. No change was
made until 1869, when by Act 32 Viet., ¢. 33, the provisions
of ¢ 114, Revised Statutes, were made to apply to mar-
ried women living separate and apart from their husbands,
not wilfully and of their own accord, though they had not
been abandoned or deserted.  Additional provisions were
made with a view of securing to wives thus separated from
their husbands complete control and power of disposal over
their property. And it is clear from these provisions, as
they were re-enacted in 1876, the husband was deprived of
all interest in the wife's pnn]n-rt:\‘ quite irrespective of the
date at which it had been acquired, or the date of the deser-
tion or separation. See sections 3 and 4,¢.72,C. S. N. B,
The rights and liabilities of a married woman living
with her husband in regard to her separate property, as
secured to her by the provisions of ¢. 72, C. S, N. B, have
been judicially determined by the case of Wallace v. Lea (1),
in which the Supreme Court of Canada gave its unqualified
approval to the dissenting judgment of Mr. Justice Han-
ington, given in the Supreme Court of this Province.
Those rights and liabilities may be stated in a few words.
Her property could not be conveyed or encumbered by her
husband without her consent evidenced by her joining in
the deed and acknowledging it; her property was not liable
for his debts: she was not given any power to contract so a8
to bind either herself or her property, and she had no power

(1) 28 Can, 8. C, R, 505,
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of disposal of her property, except with the concurrence
of her husband.  Such was the plaintiff’s position in regard
to his wife's real estate when the Act of 1895 was passed.
He had at that time all his common law rights, except so
far as they had been infringed upon by the provisions of e.
72, C. 8. N. B, which have now been repealed. In the case
Jjust cited (Wallace v, Lea) the Chief Justice, in delivering
the judgment of the Court, says: *“The first section of
chapter 72 of the Consolidated Statutes of New Brunswick
does, it is true, provide that the property of a married
woman shall vest in her, and be owned by her as her sepa-
rate property, but while this indicates that her enjoyment
of her property shall be free from the control of her hus-
hand, and that it shall not be liable to her husband’s debts,
it does not indicate that she shall have the power of bind-
ing it, encumbering and disposing of it as if she were an
unmarried woman. So far from this being the case, it con-
tains an express provision that she can only convey it by a
deed ‘duly acknowledged as provided by the laws for regu-
lating the acknowledgments of married women,’ thus conclu-
sively shewing that her jus disponendi was not enlarged,
but remained as it was before the Act, requiring a convey-
mee duly acknowledged, to which her husband would be
a necessary party.  This certainly does not do away with
the disability of a married woman to alienate her freehold
lands, or to enter into contracts which, at common law,
would be absolutely void. Again, it is apparent that the
Legislature did not intend any such change in the law
from the circumstance that the same section provides for
her power of disposition as if she were a feme sole in the
case of desertion by her husband, a power which is not
conferred generally but is confined to that particular case.”
[t will I think be seen that all these disabilities of the wife
to which the Chief Justice here alludes have been removed
by the legislation of 1895, The general scheme of this Act
is similar to that of the English Acts of 1882 and 1893,
upon which it seems to have been modelled—in fact many
of the sections are identical.

While there are differences
in some of the provisions which have no bearing upon this
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case, there is one important point upon which our Act does
differ from not only the English Acts but also those of
Ontario. Speaking generally, the Imperial Act of 1882
secures to all women marrying after that Act came into
force, full right to hold and dispose of their separate
property not only what they owned at the time of marriage
but what they might afterwards acquire. In this respect
it is similar in effect to sub-sect. 2 of sect. 4 of our Act,
though in our Act a different form of words has been used
for the purpose. Section 5 of the Imperial Act of 15882,
which deals with the separate property of women warried
before the Act came into foree, only authorizes them to
hold, have and dispose of as their separate property, the
real and personal property, the title to which accrued to
the wife after the commencement of the Act. The hus-
band’s interest in the remainder of the wife’s property was
not affected by the Act: Reid v. Reid (1).

In the Ontario legislation we find the same idea pre-
vailing. In the cevisions both of 1887 and 1897 three
classes of married women are dealt with—those married on
or before May 4th, 1859; those between that date and
March 2nd, 1872, and those subsequent to that time; and
the l’i;,flll\ Uf each class have been }Pl'l‘\t'l'\l'll. So that as
a general rule at all events—this class of legislation has
not been retroactive. It is unreasonable to attribute either
to the person who drafted the Act of 1895 or to the Legis
lature which passed it, ignorance of the features in the
English and Ontario legislation to which 1 have referred.
When therefore our Legislature enacted sub-sect. 1, sect. 4,
of this Act, by which the husband’s existing interest in his
wife's property and his future interest in her subsequently
acquired property were put upon precisely the same foot-
ing, there ought not to be much doubt that it meant pre-
cisely what it said. That sub-sect. is as follows: “ Every
married woman who shall have married before the com-

mencement of this Act, shall and may, without prejudice

and subject to the trusts and provisions of any settlement
affecting the same, notwithstanding her coverture, have,

(1) 81 Ch, D. 402,
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hold, enjoy and dispose of all her real estate, whether
belonging to her before marriage or in any way acquired by

her after marriage, otherwise than from her husband, free
from his debts and obligations and from his control or
disposition without her consent in as full and ample a
manner as if she were sole and unmarried.” I have no
hesitation in 'lnlilill;_’ that so far as this section alone is
concerned the rights and interest of a husband married
before the Act passed in and to his wife's real property are
precisely the same as to all her property whenever it may
have }wt'll :l!'l]!lil’\‘l]. lll\ status ‘[”“ as to [»I‘H[n‘l’t_\' ac-
quired by his wife before the Act passed has not in any
way been preserved by the section. To hold otherwise
would I think be ignoring the meaning and effect of lan-
guage both plain and positive.

The next <|ln'~liu|| is, what ('hnn;_’n' in the law has been
made by this Act in regard to the real property of women
married prior to the commencement of the Act, and does it
reach the important point involved in this suit ?

In Twrner v. King (1), Kekewich, J., in speaking of
the Tmperial Act of 1882, says: “It seems to me that the
poliey of the Act is to make the married woman a feme sole

to put her in precisely the same position as regards her
property as that which she would occupy if she were a
feme sole, or in other words, if she were a man instead of a

married woman.” Other judges and many authors have

expressed the same opinion as to that and similar enact-
ments ; and in my opinion it expresses in a direct way
what is the policy of our Act of 1895. This present case
depends upon the meaning to be given to sect. 4, sub-sections
1 and 4 of the Act of 1895. The first one I have already
quoted ; the other is as follows: * Nothing contained in
this Act shall prejudice the husband’s tenancy or right to
tenancy by the curtesy in any real estate of the wife.” 1
shall endeavor to keep the discussion of the two sub-sections
distinet, and I shall deal with sub-sect. 1 first. It relates
to property to which the other may have no reference. If
the wife’s property were estates for life, for instance, or

(1) [1895] 1 Ch. 366,
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t'l""l‘ 'Hl‘l never ‘N'l'“ i\\““ ”f lh“ lllrll'l'ill;_'lﬁ no 'I“"\'i““ “f
tenaney by the eurtesy could arise, beeanse the conditions
upon which that particular form of tenure depends had
never come into existence, The rights of the hushand as
such would, however, have arisen ; and to the extent that
this section cuts down his rights in such a ease, it would
also eut down his rights in property as to which the
tenancy by the curtesy might exist, except so far as these
rights have been preserved by the saving clause.  Section 3
of the Act confers upon every married woman the power
to aequire, hold and dispose of by will or otherwise any
real or |n-|'-nn;l| ]hl'nln'l'l}' as her separate property in the
same manner as if she were a femne sole; and seet. 4, sub-
sect. 1, which I have already quoted, provides how a
woman married before that Act passed shall have, hold,
enjoy and dispose of her real estate; that is, she shall, not-
withstanding coverture, have, hold, enjoy and dispose of it
free from her husband'’s debts and obligations and from his
control or disposition without her consent in as full and
ample a manner as if she were sole and unmarried. The
husband by virtue of the marriage and altogether irre-
spective of any tenancy by the curtesy, and though he might
never become tenant by the curtesy initiate, at common
law took a frechold interest in his wife's estate of inherit-
ance which she possessed at the time of marriage or of
which she became seised during coverture.  On this point
it is said as follows in Macqueen on Husband and Wife (1):
“Such real estate as belonged to the wife before the
marriage, or may come to her during the marriage, is
placed by the marriage under the dominion of the husband;
a dominion, however, limited by and commensurate with
the coverture. The law says that by the marriage the hus-
band acquires, and during the marriage enjoys, a frechold
interest in his wife's real estate for their joint lives; both
being seised together in her right by entireties; the effect
of which is to put the ownership for the coverture entirely
in the husband’s power. Hence he can alienate this owner-
ship at pleasure ; and his conveyance will pass the freehold

(1) 2nd ed. 28,
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without the wife's co-operation. So he may of course

charge his wife's estate for their joint lives; the charge, how-

ever, of whatever kind, ceasing with the marriage. But the
ultimate property, that is to say, the inheritance or fee of
the estate, is not in the husband, whose marital right is
bounded by the coverture,  Where then is the ultimate
property or inheritance or fee of the wife'’s estate while
the marriage lasts? It remains in the wife herself subject
to the husband’s rights and can be departed with by the
Jjoint act only of both the married parties.”

In Caldwell v. Stadacona Five and L{['.‘ Insurance
Co. (1), Ritchie, C. J., says: “The husband has a frechold
estate in the land and the exclusive right of oceupation ;
an indefeasible title to the land which no one ean defeat
or disturb, which gives him a full and perfect title to the
rents and profits of his wife’'s real estate during the
coverture, and, in the event of the birth of a ehild, after
the death of his wife 1ll|l‘ill;_( his life.”

To give effect to the plaintifi’s contention and preserve
all these rights to the hushand during his life would leave
the position of hushbands married before the Act passed
pl‘ll('li('llll)’ unaltered as to the real estate of their wives, a
result which renders that section of the Aet altogether
uscless.  Before the Act passed the wife's real estate was
free from all liability for the husband’s debts and obliga-
tions; and even if the Act of 1895 conferred upon the wife
a power of disposal without her husband’s concurrence,
which before that she could only exercise with his con-
currence testified in a particular way, her conveyance
under the late Act, according to the plaintiff’s contention,
carries with it no right of possession and no right to the
rents and profits during the husband’s lifetime. Such a
construetion seems to me unreasonable, and I think is not
warranted by the language of the section or the general
scope and object of the Act.

How can it be said that a wife holds her real estate
as if she were sole and unmarried if her husband can
alienate it during coverture without her eco-operation?

(1) 11 Can. 8. C. R. 220,
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How can she enjoy it as if she were sole and unmarried if
her husband can take all the rents and profits without
reference to her?  And how can she dispose of it as if she
were sole and unmarried if her husband must in some way
concur in the act to give it validity ?

In Cooper v. Macdonald (1), an authority constantly
referred to in ths class of cases though it had reference to
separate estate created by will, Jessel, M. R, says: “A gift
of a fee simple estate or a gift of a capital sum of money
to the separate use of a married woman gives her the same
power of alienation over it as if she was a single woman.
She is entitled to dispose of it as if she were not a married
woman at all, and that at once gets rid of any notion of the
husband having an interest.”

Again the married woman—as well the woman mar-
ried before the Act as after—has full power of making
contraets in reference to her separate property and to bind
it by her contract. She can be sued upon such contracts
and a judgment against her can be enforced by execution
against her separate property : Moove v. Jackson (2). In
Furyessv. Mitchell (3), Moss, C.J. A, says: “To require the
concurrence of the husband and the execution of the deed
by him in order that the estate may be conveyed would
seem to be equivalent to neutralizing or at least largely
impairing the provision that she shall be liable on any
contract made by her respecting her real estate as if she
were o feme sole. How, it may well be asked, can the
husband be compelled to join in a conveyance when he is
not a party to the contract /  And if he can be compelled,
what is the object of requiring his concurrence ?”  When
the Act gave the wife a power of disposing of her property
the Legislature must have intended to confer a power of
disposal independently of the husband, because she always
had the power of disposal with his concurrence.

It was further argued that to give to sub-sect. 1 the
meaning contended for by the defendants would virtually
place women married before the Act passed and those

(1) 7Ch, D, 288, (2) 22 Can, 8. C, R, 210,
(3) 3 A, R. 517,
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married afterwards upon the same footing, whereas it was 1901

obvious from a reading of the Act that this was not
intended. And certain verbal differences in the two sub-
sects. (1 and 2) were relied on as clearly indicating such
intention. Sub-sect. 2 is as follows: “The real estate
of any woman married after the commencement of this
Act, whether owned by her at the time of her mar-
riage or acquired in any manner during her coverture,
and the rents, issues and profits thereof respectively shall,
without prejudice and subject to the trusts and provisions
of any settlement affecting the same, notwithstanding her
coverture, be held and enjoyed by her for her separate
use, free from any estate therein of her husband, during
her lifetime, and from, his debts or obligations, and from
his control or disposition without her consent, in as full
and ample a manner as if she were sole and unmarried,
and her receipts alone shall be a discharge for any rents,
issues and profits of the same.”  The remainder of the sub-
sect. relates altogether to personal property, and will be
referred to hereafter.

There may be differences more or less substantial
between the rights of these two classes of married women
as secured by these two sub-sections. There certainly are
differences in their language, but not more so as it seems to
me than one might fairly look for. One is dealing with an
existing state of things, the other with a future state of
things. One is taking away from the husband rights
which he possessed and transferring them to the wife, if it
is operative at all, while the other is preventing any such
rights in the case of future marriages ever coming into
existence. One is removing the wife's disabilities as to her
real estate while the other is preventing the wife of the
future from ever being under any such disabilities. 1 am
not called upon now to place any construction upon sub-
sect. 2, and desire to leave myself entirely open to deal
with cases under it when they arise. Subject to that
remark I may point out that it is not an altogether unusual
thing to find provisions in statutes inserted from abundant
caution, as is said ; special provisions which are in reality
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covered by general ones.  Neither is the insertion or omis-

sion of words to be relied upon in all cases as furnishing a

key to the true construction.  For instance, sub-seet. 2 con-
fers no power of disposal as is done in sub-sect. 1. Is it
therefore to be said that women marrvied after the Aect
passed have no such power while those married before
have / Might it not be argued that the husband in that
case never took any interest during coverture in the wife's
real estate; she always had the entire control and sole
ownership and, therefore, could alienate it ; a power by law
incident to such ownership.  The husband’s right of pos-
session is not by that seetion taken away in words. Is it
therefore to exist 7 In the remainder of the sub-seet. the
wife's right to her personal estate is dealt with, and the
section in words deals with all married women alike in that
respect. There is nothing said about it being separate
estate, and yet, can there be any doubt that it is to be held
as separate estate, in the meaning of that phrase as used in
the Act, in the same way as the wife's real estate is / That
part of the section which deals with the personal estate is
as follows: “And every married woman, whether married
before or after the commencement of this Aect, shall and
may, subject to the trusts and provisions of any marriage
contract, or settlement affecting the same, notwithstanding
her coverture, have, hold, enjoy and dispose of all her per-

sonal property whether belonging to her before marriage

or acquired by her by inheritance, bequest or gift, or as
next of kin to an intestate, or in any other way after mar-
riage, free from the debts and obligations of her husband,
and free from his control or disposition without her consent
in as full and ample a manner as if she continued sole and
unmarried.” This clause is in all essential respeets identi-
cal with sub-sect. 1 dealing with the real estate of women
married before the Act passed ; and there seems no reason
for attributing to the Legislature an intention to deal differ-
ently with real and personal property. They are put on
the same basis by the Married Women's Property Aects of
England, and they were dealt with in the same way by
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our own previous legislation. In Lea v. Wallace (1),
Myr. Justice Hanington in sp(-nkillg of In re Cleveland (2),
says: “That case, it is said, deals with personal property
alone, 1 can see no difference in its effect, whether con-
fined to personal or extending to real property. The words
of the statute are and always were, ‘the real and personal
property,” and the term ‘separate’ applies to each alike,
and must I think have the same effect on each as to the
husband’s rights.” Previous to the passing of the Aet of
1805, the personal property of the wife on her death went
to the husband by virtue of his marital right—he was
entitled to it by common law right for his own benefit:
In re Clevelund (3), affirmed on ll[l]ll':ll. sub  nom.
Lamb v. Cleveland (4). The Act of 1895 by sect. 22 makes
a special provision for the devolution of the separate per-
sonal property of the wife (which includes all of her
personal property except what she received from her
husband during coverture), in case of the wife dying
intestate and leaving children ; in which ease the surviving
husband is entitled to one-half if the children are his, and
one-third if they are those of a former marriage. The
husband therefore now takes from his wife—her personal
property descends to him, whereas formerly he took it all
as her husband. This I think indicates that the personal
property was by the Act divested from the husband and
vested in the wife with a full power of disposal. And it
must be borne in mind that this is true not only as to
women married after the Act passed but of those married
before, and it is true as to women married before the Act
not only as to the personal property which they might
acquire after the Act passed but also of that which they
had when they married. The intention of the Legislature
to interfere with the vested rights of husbands in the per-
sonal property of their wives seems to be clear beyond
doubt ; and it is difficult to see how any different intention
as to the real estate can be arrived at when the two are
dealt with by clauses which are identical in language and
(1) 83 N. B, 544, (3) 20 N. B. 70,
(2) 20 N. B. 70. (4) 19 Can. 8. C. R. 78,
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there is nothing in other parts of the Act to denote or
suggest any such different intent.

I have already referred to the effect of construing this
sub-sect. 1 in accordance with the plaintiff’s contention and
shewed how it would in that way be practically rendered
useless.  The conveyance of the wife would not carry any
right to the possession or enjoyment of the property during
the husband’s life; and though she is empowered to bind
her separate property hy the contracts no judgment against
her for a breach of such contract could be enforced against
such property so as in any way to interfere with the
husband’s possession or enjoyment of it during his life.
In addition to this, as e. 72, C. S. N. B,, has been repealed,
the position of married women who at the time the Act of
1805 passed were for sufficient cause living separate from
their husbands, or had been deserted or abandoned by
them, and had therefore acquired that full control and
title to their real and personal property secured to them
under that chapter was, according to the plaintiff’s con-
tention, entirely altered to their detriment. They are
included in the class of married women whose rights
as to their real property are governed by sub-sect. 1;
and as a necessary result of the plaintiff’s contention
their rights vested in them have been taken away,
their husbands’ right of possession and enjoyment during
life has been restored to them: and instead of the recog-
nized policy of the Act being advanced this particular class
of married women have not only been deprived of their
vested rights, but their husbands have been restored to the
marital privileges which, by their misconduet, they had
forfeited. T can scarcely think the Legislature ever in-
tended any such result. On the contrary, I should say this
sub-sect. 1 was intended to take away the husband’s rights
during coverture, and that the plaintiff’s contention that he
is entitled to the rents and profits cannot be maintained
under this sub-section. I shall make but a brief reference
to a few cases, which seem to have a direct bearing upon
this part of the case. In Moorve v. Jackson and Lea v.
Wallace, alveady cited, the question involved was as to the
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power of a married woman to bind her separate property
by contract. Though that is a ditferent question from the
one involved in this case, it depended largely upon the
same provisions in the Acts, In the former case, it appeared
that the married woman held and enjoyed her property
under e. 125, R. S, O. (1877), “free from the debts and
obligations of her husband, and free from his control
and disposition without her consent, in as full and ample
a manner as if she were sole and unmarried.” This
language is identical with that of sub-sect. 1 of sect. 4 of
our Act, except that our Act says, “shall have, hold, enjoy
and 4/:'.«/»”-"" "]..“ “." virtue of sect. 3 of ¢. 127, R. S, O.
(1877), then in force, a married woman was enabled to con-
vey her estate in her lands by deed as fully and effectually
as if she were a feme sole, except that her husband must be
a party to and execute the deed—a provision similar to
that in ¢. 72, C. 8. N. B, in force prior to the Act of 1895.
An Act passed by the Ontario Legislature in 1884, by
which the provision requiring the husband to join in his
wife’s deed was repealed ; and after that repeal the married
woman made the notes sued upon, in reference to which it
was sought to make her separate property liable. At page
233 of the report (22 Can. S. C. R.), Gwynne, J., says:
“ Eo instanti upon the passing of that Aet” (that is, the
Act of 1884), “ the defendant became absolutely entitled to
convey the said lands in fee simple as her separate property
as fully and effectually as if she were a feme sole, by a
deed executed by herself alone, without her husband being
a party to and executing the deed.” Sect. 1 of the Ontario
Act of 1884 (47 Viet., e. 19) is precisely the same as sub-
sect. 1 of sect. 3 of our Aet,—“ A married woman shall be
capable of acquiring,” ete. At page 235 of the same report
Gwynne, J., says: “1 have already expressed my opinion
that sect. 1 of 47 Viet,, ¢. 19, enabled every married woman
to dispose of her real property by will or otherwise; but
apart altogether from this clause, and resting solely upon
the repeal of the exception in sect. 3 of ¢. 127, R. 8. 0., 1877,
it is clear that every married woman ean dispose of abso-
lutely (by deed executed by herself alone) the whole estate
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which is vested in her. So long as she lives, therefore, it
cannot be doubted that she has an absolute jus disponendi
of all real property which the law enables her to hold and
enjoy free from the control and disposition, and from the
debts and obligations of her husband.” In the same case
the present Chief Justice of Canada, after speaking of the
effect of the repealing section in the Act of 1884 as to the
husband joining in the deed, says (1):  “ Thenceforward
married women were completely emancipated from their
hushands’ control, both as regards the enjoyment and the
‘Ii\ll’!\ili“ll of their real estate.”

In Wallace v. Lea (2) it was also songht to make the
separate property of a wife liable for her contracts made
during coverture; and the liability was based, not upon
any express power given to her to enter into contracts, for
her common law disability in that respect had not been
expressly taken away, but upon an implied power arising
out of and incident to that peculiar kind of separate estate
which she took and held under seet. 1 of e. 72, C. S. N. B.
That contention failed, and it failed as I have already
pointed out upon two grounds: first, that the wife had no
Jus disponendi apart from her husband, and second, that
the wife had no power, express or implied, to make con-
tracts, Now the Act of 1805 repeals ¢. 72, C. S, N. B.—the

necessity for the husband joining his wife in the convey-

ance no longer exists—the wife has the express power of

making contracts and of disposing of her property by will
or otherwise as if she were sole and unmarried ; so that
her emancipation from her husband’s control as to her
separate property seems as complete under our Act of 1895
as was that of the wife whose rights and powers were
adjudicated upon in Moore v. Juckson.

InZnre Draummond's Contract(3)a <||lt'.\tiilll arose as to
the validity of a conveyance by two married women made
without the concurrence of their husbands, the marriage
having taken place after the Married Women's Property
Act of 1882 (Imp.) had come into operation. Chitty, J., in

(1) At p, 223, (2) 28 Can, 8, C. R, 595.
(3) [1891] 1 Ch. 524,
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giving judgment deals with three different classes of cases,

only one of which is important here. He says: “ First, as

to the lands of which a married woman is tenant in fee-
simple in possession or remainder, the 77th section of the
Fines and Recoveries Aet in substitution for the old fine
enables her by deed to dispose of such lands as effectually
as she could do if she were a feme sole, save that no such
disposition shall be valid unless the husband concurs in the
deed and it is acknowledged.  Sect. 1, sub-sect. 1, of the Act
of 1882, read in conneection with the 2nd seect. of the same
Act, enables her to acquire, and dispose of, all real property
belonging to her at the marriage, or acquired by, or devolv-
ing upon her subsequently as if she were a fene sole. It
cannot be doubted that the effect of the Act of 1882 is to
abolish in such cases the necessity of the concurrence of
the husband and of the acknowledgment of the deed, and
thus to enable the married woman to make a valid dis-
position of her fee simple lands whether in possession or
remainder.”  And he cites Taylor v. Meads (1) in support
of that conclusion. Now the two sections which Chitty, J.,
says have that effect are sect. 1, sub-sect. 1, of the Imperial
Act of 1882, which is the same as sub-s. 1 of sect. 3 of our
Act, and sect. 2 of the Imperial Act, which is as follows:
“Every woman who marries after the commencement of
this Act shall be entitled to have and to hold as her
separate property, and to dispose of in manner aforesaid,
all her real and personal property which shall belong to her
at the time of the marriage, or shall be acquired by or
devolve upon her after marriage, including any wages,” ete.
See also Riddell v. Evrington (2); Hope v. Hope (3).

In wmy opinion, therefore, the clauses to which I have
referred, unless limited in their application by the other
clause as to the husband’s tenancy by the curtesy, con-
ferred upon Madame DeBury authority without her hus-
band's consent or concurrence to make the conveyance in
question, and that such conveyance would carry with it to
the grantees, Coster and Miss Simonds, a right to take the

(1) 4 DeG. J. & 8. 507.
(3) [1802] 2 Ch. 336,

VOL. IL. N. B. E. R.—20

(2) 26 Ch. D, 220,
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rents and profits of the real estate conveyed by it, as well
as the possession of the property, subject, of course, to the
rights of the lessees.

This brings me to the other question involved in the
case as to the effect of sub-sect. 4 of sect. 4, saving the hus-
band's rights as tenant by the curtesy—a question not
unimportant, nor altogether free from difficulty. This sub-
sect. is as follows: “ Nothing contained in this Act shall
prejudice the husband’s tenancy or right to tenancy by
the curtesy in any real estate of the wife.” This section,
which applies alike to those married after as those married
before the Act came into force, cannot mean that «ll the
husband's rights are preserved, for that would render
entirely nugatory all the provisions of the Act relating to
the wife’s real property. It is clear that the husband’s
rights, gua husband, are not within the scope of this section.
His rights in reference to his wife's real estate, which he
holds during coverture, may be the same as those he holds
after the wife's death as tenant by the curtesy, but they
are held by different titles; during coverture the husband
holds as husband in right of his wife, and after her death
he holds as tenant by the curtesy in his own right. I am
unable to find any authority which determines that the
husband, on the birth of a living child capable of inheriting,
and when he thereby becomes tenant by the curtesy
initiate, acquires any interest in or right to the control, or
disposal or enjoyment of his wife's real estate beyond what
he had as husband. All the authorities agree that the
estate of the tenant by the curtesy comes into active
existence only when it becomes consummate by the death
of the wife. In Burchell v. Brown (1), Parker, J., .'-]n-nkn
of the husband’s right as being a continuance of the wife's
possession, or possessory right. And in Cooper v. MacDonald
(2) Sir George Jessel treats tenancy by the curtesy as a
mere devolution of the estate by operation of law. All
authorities agree that there are four requisites necessary to
make this tenancy. (1) Lawful marriage; (2) the seizin
of the wife in the land ; (3) issue born alive and capable of

(1) 2 AlL 168, (2) 7Ch. D. 288,
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inheriting, and (4) the wife's death.  Blackstone, 126, says:
** As soon, therefore, as any child was born, the father began
to have a permanent interest in the lands, he became one
of the pares curtis, did homage to the lord, and was called
tenant by the curtesy initiate:; and this estate being once
vested in him by the birth of the child was not suffered to
determine by the subsequent death or coming of age of the
infant.” In Vol. 8, Admer. & Eng. Ency. u‘l‘ Law, 2nd ed., at
page 507, tenancy by the curtesy is defined as “an estate for
life, aceruing to the husband on the death of the wife, in
the estate of inheritance of which she was seized in posses-
sion in fee simple, or fee tail, during coverture, provided he
has had by her lawful issue, capable of inheriting the
estate, born alive, before her death.” That the hus-
band, as tenant by the curtesy, takes no interest in his
own right until after the wife's death, is decided by Jones
v. Davies (1), where all the authorities are eited in the
claborate argument of that case in the Court of Exchequer.
The question there was as to the merger of a term of
vears, and a freehold, the reversion in fee having been
devised to the wife, whose husband was possessed of a
term of years. It was held that the two estates were en-
Joyed by the husband in different rights during coverture,
and there was, therefore, no merger. In that case the
Court say: “It was said that the husband in truth held
hoth estates in his own right ; that having issue born he was
already tenant by the curtesy of England as well as termor.
His wife is still living, but it was contended that this made
no difference.  Lord Coke says, Co. Lit. 30 « : * Four things
do belong to an estate of tenancy by the curtesy, namely,
marriage, seizin of the wife, issue and death of the wife.
\nd again, he says,— That albeit the estate (of tenant by
the curtesy) be not consummate until the death of the wife,
et it has such a beginning after issue had in the life of his
vife, that it is respected in law for divers purposes.” And
calls this estate a tenancy by the curtesy * initiate’ and
ot ‘consummate.” He also mentions the purposes for
vhich such estate is considered in law to exist during the

(1)5 H. & N, 760,
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life of the wife: such as doing homage to the lord and
avowry. According to this high authority then, it would
seem that until the wife's death, when the estate would be
‘consummate,” the husband would only be the tenant by the
curtesy for certain limited purposes. No decision, or even
dictum, was cited to shew that the husband during the
wife's life was tenant by the curtesy in any more extended
sense.  And in the absence of all decision, we see no ground
for confounding the distinetion between ‘initiate’ and ‘eon-
summate, taken by Lord Coke, and for holding that the
husband, during the wife's life, is tenant by the curtesy
for any further purposes than those which he enumerates.”
This case came before the Court of Exchequer Chamber
on appeal, and is reported in 7 H. & N. 507. That Court
sustained the deecision, and in their judgment say: “1It is
only upon the death of the wife that the husband becomes
tenant by the curtesy, in the proper sense of the term.”

It may be said that Pouwrrier v. Raymond (1) is in
conflict with this view, but on examination of that case it
will I think be found not so. The simple point there was,
whether the Sheriff' was justified in seizing the crops off of
land said to be owned by the wife on an execution against
the husband, the erops having been acquired by the hus-
band’s labour. It is true that the Chief Justice told the
jury that if the wife was seized in fee of the land the
husband would be tenant by the curtesy, and if as such
he cultivated the land for his own benefit by his own
capital and labour, or by the labour of his servants or

children, to whose services he was entitled, then the pro-

ceeds of such eultivation would belong to him and be liable
to the execution, and if he was in possession the Sheriff
would have a right to enter and levy. It is also true
that this direction was upheld.  The question arose under
ce. 114, R, S. N. B, then in foree as to married women ;
the contention being that the land belonged to the wife
and that the crops off the land necessarily belonged to
her also, and therefore were free from seizure for the hus-
band’s debts. There was no question as to the particular

(1) 1 Han, 520,
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rights of a tenant by the curtesy initiate ; and though the

Chief Justice uses the term “tenant by the curtesy” his

charge would be equally accurate if he had substituted the
word “husband” for the words “tenant by the curtesy.”
That he had no intention of thereby attributing to the
husband as tenant by the curtesy initiate any rights not
enjoyed by him as husband is elear from other parts of the
judgment. He says: “Even if the wife had an estate in
the land (which we do not admit), by common law the
husband would have the right to the possession and would
be entitled to the rents and profits.  Whatever the effect of
the Rev. Stat., ¢. 114, may be upon the rights of the hus-
band, it does not exempt the produce and profits of the
wife's land, of which the husband is in possession, and
which produce and profits are ereated by his labour, from
being taken in execution against him.”

In my opinion, therefore, the rights which are saved
by the section are the husband’s rights as tenant by the
curtesy consummate—or as the Court in Jones v. Davies
say-—as tenant l'.\' the curtesy in the proper sense of that
term—that is to say, the rights in his wife's real property
after her death, which became initiate on the birth of the
cldest child alive. Notwithstanding the conveyance by
Madame DeBury, the plaintiff, should he survive her, will
on her death be entitled to his right as tenant by the cur-
tesy in her real estate during his life, carrying with it, of
course, the possession and the rents and profits. This con-
struction carries out what seems to me the intention of the
Legislature as indicated by a consideration of all the sections
of the Act; it renders all the parts of the Act operative to
carry out the true policy of the Act, which is to take away
during coverture the control of the wife’s real estate from
the husband and give it to her, and it does not infringe the
rule of construction as to taking away vested rights further
than is necessary to give the effect to the intention of the
Legislature as gathered from this Act, and such other Acts
as one may properly refer to in determining that question.
Hope v. Hope (1), and In re Lambert's Estate (2) may be

(1) [1802) 2 Ch. 336, (2) 89 Ch. D, 626,
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1901.  cited as shewing that the conclusion at which I have

arrived carries the right of the husband, as tenant by the
curtesy, no further than the law would have done had the
saving section been omitted from the Act altogether. This
is not so because the decision in Hope v. Hope has reference
only to that part of the wife’s real estate which may
remain undisposed of at her death, that is to say, her dis-
posal of the property defeated the husband’s right as tenant
by the curtesy in the land disposed of, and his interest only
accrued on her death as to what remained. The clause in
our Act—at all events as to women married before the Act
came into force—prevents the conveyance of the wife hav-
ing any such effect. The effect of the clause upon the
property of women married since the Act came into opera-
tion, may possibly be more restricted as regards the hus-
band’s rights, but upon that I express no opinion,

A further contention was made to the effect that as
the rent by the terms of the leases was reserved payable to
the plaintitf and wife, as I believe is the case as to the most
of them, his right to receive the rents would not be taken
away by the wife's conveyance of the reversion. I do not
think this contention well founded. . These Married Women's
Property Acts only have reference to the rights and reme-
dies of husband and wife inter se, and if the effect of the
Act is to take away from the husband all interest in the
reversion during coverture, and in the rents and profits,
and vest it in the wife, as the rent follows the reversion,
it becomes payable to her or to whomsoever the reversion
for the time being belongs: Beer v. Beer (1).

The main question involved in this suit must be de-
cided adversely to the plaintiff, and as to so much of the
relief asked for, as relates to a declaration that the convey-
ance to Coster and Miss Simonds is void and an injunction
restraining them from receiving the vents and profits,
the bill must be dismissed.  One other question remains.
The plaintitf alleges that he advanced from his own
moneys certain sums which were expended on the Rankine
wharf property, which is a part of his wife's property,

(1) 16 Jur, 423,




OL.

we
the
the
this
nee
ay
lis-
ant
nly

in
Act
av-
the
ra-
us-

v to
108t
«en
not
mn's
ne-
the
the
fits,
ion,
ion

de-
the
ey-
ion
fits,
ins.
Wi

ine
rty,

ll.] NEW BRUNSWICK EQUITY REPORTS.

conveyed to Coster and Miss Simonds, for its preservation
and in repairing it, and for the amount so expended the
plaintiff’ claims a lien. It was agreed that this matter
should remain in abeyance until after the main question
should be determined. Should the parties disagree as
to this claim the case can be set down at any time
convenient to those engaged in it, and the claim can be
determined.  In the meantime the question of costs will be
reserved,

SAUNDERS v. WILLIAM RICHARDS COMPANY,
LIMITED.

Jurisdiction —Assessment of damages —Common law remedy—
Dam—Structural alterations— Washout—Injury to riparian
owner — Diversion of natural stream — Proof of damage —
Mandatory injunction — When granted—Form of mandatory
injunction.,

A dam erected in 1858 across a natural stream upon land owned
by the defendants, and used for the defendants’ purposes, was
in 1801 altered in respect of its devices for carrying off surplus
water by the defendants’ immediate predecessors in title,
contrary to the protest of the plaintiff, a riparian owner
since 1880,  In 1900 a portion of the dam was carried away by
a freshet, owing, it was alleged by the plaintiff, to the
insufficiency of the alterations in the dam, and it was alleged
that material damage was done to the [l»lnintiﬂ"s land, f»ul
the evidence as to its precise nature and extent was slight
and unsatisfactory, and the defendants denied any liability.

Held, that the questions involved being the liability of the
defendants, and the extent of the injury sustained by the
plaintiff, and the Court doubting its jurisdiction to assess the
damages, the bill should be dismissed, and the plaintiff left
to his remedy at law.

A diversion of a natural stream from its natural channel in front
of the land of a riparian proprietor is actionable at his
instance without proof of actual or probable damage.

A mandatory injunction will not be granted except in cases
where extreme or very serious damage will ensue if the
injunction is withheld.

The form of a mandatory injunction adopted in Jackson v,
Normanby Byick Co, [1809] 1 Ch. 438, approved of.

The facts in this suit sufficiently appear in the judg-
ment of the Court.
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Argument was heard May 7, 1901.
A. B. Connell, Q.C.,and A. R. Slipp, for the plaintiff.
G.W. Allen, Q.C., and R. W, MeLellan, for the defend-

ants.

1901.  August 27. BARKER, J.:—

In August, 1880, the plaintiff became the owner, and
has, since that time, continued to be the owner, of a lot of
land lying on the southerly side of Burnt Land brook, a
small stream flowing into the southwest branch of the
Miramichi River, at Boiestown, in the County of Northum-
berland.  In August, 1801, one William D. Richards and
the defendant, Gunter, purchased and acquired a lot of
land and certain mill privileges, also on the said brook,
lying to the east of the plaintiff’s lot, extending across the
stream and down the stream opposite the plaintifi’s lot to
the highway bridge, where it recrossed the stream to the
south side.  In 1899 the defendants, the William Richards
Co., Ltd,, were incorporated under the New Brunswick
Joint Stock Companies’ Act, 1893, for the purpose of
carrying on a milling business; and with a view to that
object acquired from Richards & Gunter, in 1899, among
other properties, their lot on Burnt Land brook just
mentioned, with the mills and mill privileges belonging
to it. This property was afterwards conveyed to the
defendants, The Eastern Trust Co., to secure an issue of
bonds made hy the Richards Co. By the provisions of
this last assignment the Richards Co. were left in
possession to operate the mills in question; and this
suit may, therefore, be determined irrespective of the
conveyance to the Trust Co., and it was so argued. Some
twenty years before the plaintiff purchased his lot, the
owner of what is now the Richards lot, built a dam across
the river on his own land, and also a grist mill, a carding
mill and a saw mill. The grist and carding mills were on
the northerly side of the river and the saw mill was built
on what may be called a small island which, at this point,




IIA] NEW BRUNSWICK EQUITY REPORTS,

divided the stream into two branches, spoken of as the
northern and southern branches. These mills and the dam
connected therewith came into the possession of Richards
& Gunter at the time of their purchase in 1891; and
although they seem to have been changed to some extent
in the meantime, I understand the plaintiff to find no fault
with matters as they stood at that time. He contends,
however,—and this is the substantial part of this case—
that by reason of certain structural changes made in the
dam by Gunter & Richards in 1801, and by the Richards
Co. in 1900, not only has its capacity for carrying off’ the
surplus water, and resisting the pressure upon it in case of
such sudden and extreme freshets as are common in such
streams, been materially lessened, but that also the natural
course of the stream as it flows over or along the plaintifi’s
land has been so diverted as to cause material and perma-
nent injury. It is, perhaps, necessary to point out here
that the plaintiff claims that the northern branch of the
stream is the main branch of the stream at this point, and
that his land extends ad medivm filum aque, so that
when, in his bill, he speaks of his land, I presume he means
what he claims to be his. In section 10 of the bill the
plaintiff alleges that the dam as originally built (which, as
appears by the evidence, was in 1858), reached from the
northerly to the southerly side of the brook, and its south-
erly end was not more than a few feet, if any, south of the
saw mill then standing upon the same site as the present
saw mill.  And in section 11, it is alleged, that by several
washouts caused by the said dam the southerly bank of
the said brook at the said dam was washed away, and at
the time the plaintiff became the owner of the said described
lot of land the said dam extended southerly from the said
mill twenty five feet or thereabouts, and that that part of
the dam on the southerly side of the mill contained a waste-
way about 30 feet wide, and about 3 or 4 feet from the
south side of the saw mill, which wasteway could be
opened to allow surplus water to flow from the upper side
of the dam, thereby relieving pressure upon the said dam ;
and that when the said wasteway was opened water from
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the upper side of said dam flowed westerly along the south-
erly side of the saw mill, and after leaving the said land of
Richards & Co. flowed on to the plaintiff’s land, and, strik-
ing against the highway bridge, whirled in a pool about 65
feet wide upon the plaintifi’s land, but doing no material
damage to the land.  And in section 12 the plaintiff’ alleges
that when he became the owner of his land, the portion of
the dam north of the saw mill—that is, between the mills—
was 80 constructed that the surplus water flowed over the
top of the dam intp Burnt Land brook proper (i. e. as 1
understand it, the northern branch), below the dam, and
that the water from the water-wheels flowed in a northerly
direction also into Burnt Land brook proper. The hill
then alleges that in 1891 Richards & Gunter closed up the
wasteway in the dam south of the mill—closed up the pas-
sage of the water from the wheels into the northern branch,
and made one for the passage of the water into the south-
ern branch, and substituted a series of gates for the old
rolling dam between the mills.  The bill then proceeds to
deseribe the freshet, which occurred in May, 1900, by which
the dam to the south of the mill was carried away, and
material damage done to the plaintiff’s land, and to a pri-
vate bridge, which had been put up in 1891 for use in
connection with the mill, and which the plaintiff now alleges
is in whole, or in part, on his land. Sections 16, 17, 18, 19,
21 and 22 of the bill are as follows :

“16. That the washout herein in paragraph 15 men-
tioned, with its attendant damage, could not have occurred
if the said wasteway so stopped up had been left open, or
had the wasteway on the northerly part of the said dam,
hereinbefore referred to, been |ul';1«' l'lll)ll,‘_’ll to carry off' the
surplus water or had the said dam been properly econ-
structed and proper and reasonable wasteways eonstructed
therein,

“17. That shortly after the washout herein in para-
graph 15 mentioned, the defendant company, William
Richards & Company (Limited), repaived the said dam,
tearing away a considerable portion of what remained
thercof on the south side of the said saw mill, and built a
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new dam, or continuation of the old dam, reaching from
where the wasteway said William D. Richards and Herbert
H. Gunter had closed up, as hereinbefore set out, southerly
about ninety feet into the bank as it remained after the
said washout.

“18.  That the new portion, or continuation of the said
dam so built, is not as high as the dam which was so
partially destroyed, and on the nineteenth day of July last
past, and since, water has run over the top of this new
portion of said dam, and after leaving said land occupied
by the defendant company, William Richards & Company
(Limited), flowed over and upon plaintiff’s land ; and that
unless the new portion or continuation of said dam is built
at least two feet higher water will from time to time con-
tinue to flow over that part of said dam and thence over
plaintiff’s land doing damage thereon and thereto.

“19. That the said defendant company, William
Richards & Company (Limited), built and constructed in

said new portion, or continuation of said dam, a wasteway
with two gates, each eight feet wide and eight feet deep,
which said wasteway is situated in the said dam where
previously to the said washout the bank of said brook had
been and is entirely outside of where the previous dam had
reached to.

“21. That the effect of constructing and opening said
wasteway as now situated in said dam will be to tear,
wash away and undermine the bank upon plaintiff’s land
still remaining, and will also inevitably prevent and render
useless any repairs undertaken by plaintiff upon that part
of his land damaged by the said washout and will cause
great additional damage to said land, and the said waste-
way is now a standing menace to plaintiff’s land.

“22. That the defendant company, William Richards &
Company (Limited), subsequently to repairing and extend-
ing said dam dug and cut a passageway just below the
dam in a southerly direction nearly parallel to said dam
and through a pile of slabs piled in that position over
thirty years ago, from the water-wheels of the said saw
mill to the wasteway now in the new portion of the said
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dam, and water is continually running from said water-
wheels through said passageway, and after leaving said
passageway turns at right angles and flows from defend-
ants’land over and upon the plaintiff’s land and is continu-
ally washing away and undermining plaintiff’s land.” In
sect. 23 of the bill the plaintiff alleges that by the washout
and the flowing of the water over the dam since its
reconstruction in 1900 a well upon his land, used for
domestic purposes, has been injured, and that unless the
defendants are restrained from allowing water to flow over
plaintiff’s land the plaintiff will be unable to fill in around
said well to prevent it from freezing up as soon as the cold
weather sets in. The prayer of the bill is as follows:
“That an injunction order may I granted restraining the
defendants, their agents, servants and workmen from
allowing water to escape from the wasteway as now con-
structed in the newly built portion, or continuation of the
said dam, to and upon plaintiff’s said land, or to flow over
the said dam to and upon the plaintiff's land, and com-
pelling defendants to construct the said dam in a proper
manner and to locate a wasteway in a proper place in said
dam and restraining the defendants from allowing to escape
from the water-wheels of the saw mill and flow along the
passageway constructed by them to and upon the plaintiff’s
land and from allowing water to escape or flow from and
over said dam to and upon plaintiff’s said land.” The bill
also prayed that the bridge should be removed from the
plaintiff’s land, and for an assessment of the damages sus-
tained by the washout and since by the water flowing over
the dam and through the passageway.

The relief sought by this bill ranges itself under three

different heads: (1) the damage occasioned by the washout
in May, 1900; (2) the removal of the bridge; and (3) the
damage—existing or apprehended —caused to the plaintifi’s

property by the changes in the dam, the continuance of
which it is sought to prevent by way of mandatory injune-
tion. Damages are claimed against the defendant company
for having maintained the dam in an inefficient state
arising out of its faulty construction or in some other way,
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by reason of which it was unable to resist the pressure of
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water upon it caused by a freshet which took place in Savspens

May, 1900, and from which damage ensued to the plaintift’s
property. That the plaintifi’s property was injured is not
denied, though the evidence as to the precise nature and
extent of it is so slight, that I should feel some difficulty
in fixing the amount at which it should be assessed. The
defendants, however, deny all lability and put forward
that the dam was properly constructed and amply sufficient
for all ordinary purposes, but that the freshet in question
was of that extreme and unusual character which one had
no right to expeet and which therefore no ordinarily-
prudent person could be expected to provide against. If
the defendants in repairing the dam had simply restored it
to the condition in which it was immediately before the
accident, the fact that the plaintiff' had actually sustained
damage while the dam was in that condition might and
probably would be evidence upon which the Court would
act 80 as to prevent a continuance of that state of things,
but as the defendants in restoring the dam have extended
it, introduced gates into it, and otherwise remodelled it for
the express purpose of improving its efficiency and pre-
venting any similar accident in the future, the fact of this
particular washout having occurred under the conditions
which then prevailed has no bearing upon the question of
equitable relief now asked for under conditions essentially
different. It remains simply a question of money compen-
sation to be paid for the injury done in case of the liability
being established in an action at law. I am disposed to
think that in such a case this Court has no right to assess
damages, but if it has, the plaintiff' has an adequate remedy
at law, and the questions which are involved in it are
peculiarly for the consideration o™ a jury. The question
as to the bridge is of a similar nature. It involves a mere
trespass, and for it there is also an adequate remedy at
law. As to these two heads of relief the decree made in
this case will in no way prejudice the plaintiff in any
remedy open to him at law, and his rights for that purpose
are entirely reserved.
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The remaining ground for relief involves some import-

ant points as to the rights of riparian owners in a stream
like the one in question. Before going into that part of
the case I wish to say one word in reference to the
plaintiff’s title. At the argument the defendants’ Counsel
admitted that the plaintifi’s lot extended to the middle of
the stream, though they assert that the main channel —that
is the stream proper—is the south branch and not the
north one as plaintiff claims.  No doubt it is a general rule
that the title to a lot so situated runs ad medium filum
aguw, carrying with it the title to one half of the
alveus of the stream in front of the lot. That is a pre-
sumption which may be and often is rebutted, either by
the terms of the conveyance itself or by other circumstances
which clearly indicate an intention on the part of the
grantor that the lot should not so extend : Micklethwait v.
Newlay Bridge Co. (1).

I have accepted Mr. Allen's admission as containing
the true construction of the deed from Jane Smith to the
plaintiff, because it would not have been made I am sure
without due consideration. Should the point arise again
it may be useful to refer to Chancellor Walworth’s opinion
as expressed in Child v. Starr (2), acted upon as it was in
Robertson v. Watson (3), and MeArthur v. Gillies (4).

The rights of a riparian owner on a stream such as
this, so far as they are involved in this suit, are stated con-
cisely by Lord Blackburn in Orr Ewing v. Colquhoun (5).
He says: “My Lords, where the property in the banks of
a natural stream, above the flow of the tide, is in different
persons, prima facie, and until the contrary is shewn, the
boundary between their properties is the medium filum
aque. In this respeet there is no difference between the
law of England and Scotland. And, after some diversity
of opinions, it has, I think, been for many years the settled
law of England, that the proprietor of land on the bank of
such a river has, as incident to his property in the land, a
proprietary right to have the stream flow in its natural

(1) 33 Ch. D, 133, (3) 27 U, C. C. P. 579.
(2) 4 Hill (N. Y.) 360. (4) 290 Gr, 223,
(5) 2 App. Cas, 839, 854,




ll‘] NEW BRUNSWICK EQUITY REPORTS.

state, neither increased nor diminished, and this quite
independently of whether he has as yet made use of it, or,
as it used to be called, appropriated the water.” In all
these cases there must be, as pointed out by Lord Blackburn
in the judgment just referred to, an injury sustained by
reason of the obstruction placed in the alveus of the stream,
where the obstruction is not per se unlawful, before Courts
will interfere. If the stream has thereby been diverted
from its natural channel over or in front of the land of a
lower proprietor, that is of itself injuria, because it is an
interference with a proprietary right, and this Court would
afford relief, though the plaintiff could neither shew actual
damage nor demonstrate in what particular way such
damage would likely arise in the future. If, however, the
diversion is not a diversion of the stream from its natural
channel nor from a course through which the plaintiff' has
in some way acquired as against the defendant a right to
have the water flow, then it is necessary for the plaintiff
to shew either that actual damage has resulted or a well-
founded apprehension that the mischief will in fact arise,
in order to warrant this Court to interfere. And when I
say damage, I mean a sensible injury and not damage of
so trivial a character that it is within the application of the
maxim De minimis, ete.: Embrey v. Owen (1); Orr Ewing
v. Colquhoun (2); Bickett v. Morris (3); Attorney-General
v. Corporation of Manchester (4); McLean v. Davis (5):
Keith v. Corey (6).

The present case comes within the last of the two
classes I have mentioned. The case put forward by the
bill, or supported by the evidence, has no reference what-
ever to a diversion of this stream from its natural channel,
The condition of things which the plaintiff in section 25 of
the bill expresses himself as willing to have restored, has
no reference to the natural course of the stream, but to the
course, as he says, it took in 1891, before Richards & Gun-
ter took possession, and changed the dam. The case made

(1) 6 Ex. 833, (4) [1898) 2 Ch. 87.
(2) 2 App. Cas, 839, (5) 6 All. 200,
(3) L. R. 1 H. L. Se. 47, (6) 1 P. & B. 400,
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by the bill and supported by the evidence is, that by rea-
son of these changes made in the dam and mill since 1891
the water runs upon his land ; that the land has already
been injured in that way, and there is reason for appre-
hending greater damage unless means are taken to prevent
it. And unless the evidence sustains one or other of these
allegations the plaintiff cannot have the relief asked for.

I have examined the evidence very carefully and I am
of opinion that the plaintiff has failed in establishing
either allegation. In the plaintiff’s own statement I eannot
find anything in support of the allegations in the 18th see-
tion of the bill to the effect that on the 19th day of July,
and since, water ran over the top of the new portion of the
dam on his land.  In fact, he says nothing about it at all.
He speaks of damage which he sustained during the years
prior to Richards going there; that in that period some 30
feet of his bank had been torn away, and he deseribes the
injury caused by the washout in May, and the damage
likely to be caused by the dam since its restoration after
the freshet.  But he says nothing of any damage done to
his land since 1891, except by the freshet. During that
period he never complained of any, and it was not until
that accident took place that he seems either to have sus-
tained any damage, or anticipated any. It may be quite
true, as he says, that water escaping through the present
gates south of the saw mill does not run down in the same
place as the water formerly did, when it escaped through
the old wasteway, but in both cases it must run over the
land, or in front of the land of the plaintiff. If he owns to
the middle of the stream, as he contends, the water’s course
is over that half as well as the other. While the parties
differ as to whether the north or south channel is the main
course of the stream, the evidence clearly shews that there
has always been a south channel through which the water
flowed, either in front of or through the plaintiff’s lot.
This bill was filed in August—a very short time after the
repairs had been made, rendered necessary by the washout.
The evidence was taken in this case in October following.
If any damage to the plaintifi’s land had actually taken
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place by reason of the dam in its present condition, or by
the water flowing where it does, it ought to have been an
easy matter to have shewn it. The plaintiff himself does
not prove it, and I think the other witnesses disprove it.
The changes made in the passage way for the water from
the wheels after the freshet in 1900, seem to have been
unimportant. Indeed, if the testimony of McConnell, one
of the plaintifi’s witnesses, is to be taken and that of the
defendants’ witnesses who spoke of them, what was done
amounted to nothing more than clearing the passage which
had existed before of the dirt and rubbish which had been
thrown there by the washout. It could have had as it
seems to me no perceptible effect upon the course of the
current when the water entered the plaintiff’s lot, and it
could not have in any way resulted in injury. It is not
necessary that I should put in writing my analysis of all
the evidence—it will be sufficient if I state the conclusions
to which my mind was directed. It is true that Richards
& Gunter made some important changes in the mill and
dam in 1891. They substituted gates for the old rolling
dam between the mills and closed up the wasteway to the
south of the saw mill. The plaintiff says he pointed out
to both Gunter & Richards at the time the danger they
were incurring in closing up the wasteway. They deny
this. Events proved that the plaintiff’s opinion was right,
for in 1891 the washout with its consequent injury to both
plaintiff and defendants came. The defendants then sub-
stituted gates in the dam to the south of the mill, not
where the old waterway had been but further to the south,
and extended the dam further into the land. The gates in
the dam between the mills are so arranged that when
closed the head of water can be increased four feet over
what it was before, though when the gates are open the
water flows over the dam at a less depth than before. I
have no doubt whatever that this arrangement furnishes
much greater safeguard from the dangers of washouts
than was afforded by the dam in its condition previous to
1891. The capacity for discharging the water is greater,
the pressure upon the dam is more quickly relieved, and so

VOL, I1. N. B, E. R.~21
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far as the plaintiff is concerned I should say the effect of
the existing arrangement is to carry off’ the principal
volume of water down the north channel where it does not
reach the plaintifi’s land, or at all events either his bank
or eribwork around his well or other point which he says
is in danger. And as to the gates to the south of the mill,
though they are not placed where the old wasteway was,
the defendants were guided as to their location by the
advice of a skilled and experienced workman, and they are
s0 placed that water discharged through them flows down
in a straight channel past the plaintifi’s lot. The whole
arrangement seems to me to be eminently in the interest
of the plaintiff and caleulated to prevent further injury to
his land from the flowage of the water down this channel.
There seemed to be a consensus of opinion on this point
among the witnesses who testified as to it, and they were
men of experience in such matters,

In Durell v. Pritchard (1), Turner, L. J., speaking of
mandatory injunctions, says: “The authorities upon this
subject lead, I think, to these conclusions — that every case
of this nature must depend upon its own ecircumstances,
and that this Court will not interfere, by way of mandatory
injunction, except in cases in which extreme or, at all
events, very serious, damage will ensue from its interfer-
ence being withheld.”

In Earl of Ripon v. Hobart (2), a case similar in its
objects to this, it appeared that the defendants had in
contemplation the erection of a steam engine for throwing
off the water from some low lands under their management
into some drains communicating with the river Witham.
Alternative relief was asked for by way of restraining the
defendants from using any such engine thus throwing off
the water so as in any manner to injure the banks of the
river Witham or interfere with the drainage of the lands
lying lower down the river than lands known as the Nocton
lands. The witnesses had differed widely in opinion as
to the probable effect of the proposed use of the engine,
and the Lord Chancellor on that point said: “The

(1) L. R. 1 Ch. 244, (2) 3 M. & K. 169,
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conflict of these opinions is undeniable and evinces the
impossibility of any one being able to tell beforehand
whether any given change proposed to be made is or is
not such as in any manner to injure the banks of the
Witham, and interfere with the drainage of the lower
lands.  What purpose, then, could such an injunction serve,
as the second alternative of the motion deseribes? It
would give no information ; it would preseribe no rule or
limits to the defendants; it could not in any manner of way
be a guide to them, if it did not operate as a snare. It
would in reality amount to nothing more than a warning
that, if they did anything which they ought not to do, they
would be punished by the Court; but it would leave to
themselves to discover what was forbidden and what
allowed. If, after receiving such a warning, they acted
upon the opinion of impartial and experienced professional
men, and yet some damage followed, this Court could not
visit them very severely. The parties injured might then
indeed recover damages at law, having leave to sue; but so
they may, of course, recover damages if no injunction be
granted, and without asking the Court’s leave to sue. I
can see no ground whatever, therefore, for granting an
injunction of this deseription, which fails in the very point
that forms the ground of the relief, the preventing irre-
parable mischief. In the present case, till the event hap-
pens no man ean take upon himself to say with confidence,
upon such evidence as is here brought forward, whether or
not mischief will happen from any given change of ma-
chinery, so long at least as that change does not go to a
length so great as to be extravagant, and to which no one
supposes the defendants could think of proceeding.”

If this is true, when the evidence as to the anticipated
danger is conflicting, how much stronger is the case where,
as here, all the evidence is opposed to the idea that any
danger exists at all. See Ellis v. Clemens (1).

For the form of injunction which should be followed
in cases like this, Mr. Connell directed my attention to the
case of Jackson v. Novmanby Brick Co. (2), where the Court
(1) 21 0, R. 227 (2) (1899] 1 Ch. 438,
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of Appeal seems to have decided that in future, when grant-
ing mandatory injunctions, they would no longer adhere to
the indirect, roundabout, method which had hitherto pre-
vailed, but would substitute for that practice the much
more sensible one of directing specific acts to be done.
The advantages of this change are manifest, especially in
cases where there has been an alleged breach of the injune-
tion. If that rule were applied here what order should 1
make ¢ Ought I to make any—at all events on the ground
of anticipated danger — when the evidence clearly shews
that the existing arrangements afford ample guarantee
against the anticipated mischief #  The plaintiff’ asks that
the defendants be restrained from allowing water to escape
from the wasteway as now constructed in the dam south
of the saw mill to and upon his land, or to flow over the
dam upon his land, and compelling defendants to construct
the dam in a proper manner, and to locate the wasteway in
a proper place in the dam. The plaintiff’ also asks that the
defendants be restrained from allowing water to escape
from the water wheels of the saw mill and flow along the
passage way constructed by them to and upon plaintift’s
land. This relief involves important changes in the dam,
remodelled as it has been under the direction of skilled
and experienced workmen, wi‘h a view of avoiding the
very dangers which the plaintifi’ anticipates and complains
of. The plaintiff does, in his bill, suggest increasing the
height of the dam south of the mill, but that sugges-
tion was made, I think, under a misapprehension of
the true dimensions of the dam. Execept this, he
affords this Court no assistance in the way of deter-
mining what should be done. I do not say that
this is a necessary part of his case, for if in fact he is
sustaining an injury to his property by reason of the
defendants’ works, which this Court thinks ought in point
of law to be discontinued, the defendants must find the
means necessary to furnish the remedy; and if it be as a
mutter of practice, necessary or desirable for the Court
specifically to point out what those are, no doubt its
powers will be found adequate for the purpose. This
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Court would, however, require the plaintiff’ to make out a
clear case before it wonld exercise a jurisdiction involving
such serious consequences, and which ought therefore to be
exercised with caution. It is true that in sect. 25 of the
bill the plaintiff has indicated a condition of things which
he is willing to have restored ; but that also involves water
flowing over the dam down the channel across the plain-
tiff’s land. And while it is no doubt true that this channel
is not, in all respects, the original natural channel of the
stream, any more than the point where the water as it
flows at present leaves the defendants’ land and flows on to
the plaintift’s, is the precise point where it, in its natural
course, flowed on the plaintiff’s lot, the fact still remains
that this southern channel is a natural channel of the
stream ; that the plaintiff’s land admittedly extends to the
centre of it; that water has, since the building of the dam
over forty years ago, flowed over the dam and through the
wasteway in it into this channel, either through and over
the plaintiff’s land, or in front of it, according as the real

boundary of his lot is. The mere flowage of the water, as
described here, if in its natural channel can give plaintiff
no right of action, for that is of right; and if not in its
natural channel the plaintiff cannot maintain his bill with-

out shewing actual damage, which, I think, he has not

done. And as to the apprehension of danger the evidence,

[ think, falls short of establishing any ground for it. This

is not a case, in my opinion, where an injunction should be
granted. It is probably not necessary to reserve to the
plaintiff leave to proceed at law, but if it is, leave is

reserved for that purpose.

The bill must be dismissed, and with costs.
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In re TURNER, an INFANT.

Refervee — Report — Ovder of veference not attached to report
Aet 53 Viel., e, 4, 8. 170 — Entitling evidence — Illegible abbre-
viations in evidence — Evidence in lead-pencil writing —
Absence of notice of hearing before Referee to partics inter-
ested — Act 53 Viet,, c. 4, 8. 160,

A motion to confirm report of a Referee, on a reference for the
appointment of a guardian, recommending the appointment
of the father, was refused where the order of l\}vn-nm' was
not attached to the report as required by Act 53 Vict,, c. 4,
8. 170, und the evidence taken by the Referee was not entitled
in the matter, was in lead-pencil writing, contained abbre-
viations impossible to understand, and it appeared that
relatives of the infant, except her father, had not been noti-
fied of the hearing before the Referee,

Motion to confirm report of Referee on a reference
upon an application for the appointment of a guardian.
Motion was heard June 18, 1901.

G. L. Harris, in support of motion.
1901.  August 27. BARKER, J.: -

In this case the usual order of reference was made on
an application for the appointment of a guardian. At the
June sittings a report by the Referee was filed and a
motion made to confirm it, though no petition for that
purpose was presented. The order of reference is not
attached to the report as required by sect. 170 of Act 53
Vict., ¢. 4. In addition to the report a paper was produced
on the motion which was said to be, and I suppose is, the
original evidence by the Referce. It is taken down in
lead-peneil —it is full of all kinds of abbreviations difficult
if not impossible to understand—it is not entitled in any
cause or matter, and, except for an endorsement which
seems to have been put on by the Solicitor, there is
nothing whatever to connect it with this matter, or in any
way to authenticate it as the evidence upon which the
Referee acted. No less than eleven witnesses were sworn,
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principally to prove the father's fitness to be appointed
guardian, though no one else was proposed.  Notice of the
hearing was not given to any one of the relatives, though
at least four aunts were living in the immediate neighbor-
hood where the infant and all parties were living. One
reason given for recommending the appointment of the
father is that no one else was proposed. It is difficult to
see how any one else could be proposed when no one else
had any notice of the hearing. I have never known a
reference carvied on with such disregard of the ordinary
rules of practice and procedure. The practice in such
cases is so simple that there can be no excuse for not
following it. In the first place the proper parties should
be served with the Referee’s summons to proceed: sect. 160
of Act 53 Viet,, ¢. 4, s0 as to afford them an opportunity of
being present and proposing a guardian if they wish. The
evidence of the witnesses should be carefully taken down,
and though perhaps not a necessary course it is certainly
a prudent course to read the testimony of each witness
over to him, let him sign it, and then the Referee can
certify it. If the evidence is required for the purpose of
exceptions or otherwise copies can then be furnished
Counsel. This report contains a long statement as to the
causes for certain adjournments— matter altogether foreign
and irrelevant. The adjournments, if the minutes had been
properly kept, would have been noted in the record of the
proceedings, and if any question should arise as to the
cause of them, the Court can take the necessary steps to
ascertain it. The report should be made as directed by
sect. 170 of the Aet. I have no doubt that the father
is the proper person to be appointed, and from such
portions of the evidence as I have been able to translate I

Jjudge there is no question as to his fitness. I regret under

the circumstances that I feel compelled to refuse the
motion. If the parties wish the order of reference sent
back they are at liberty to apply at any time.

Motion refused,
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In re VAN WART.

Trustee — Trust for benefit of creditors — Passing accounts —
Jurisdiction of Court— Commission on receipts.

A trustee under an assignment for the benefit of creditors is not
entitled upon his own application to have his accounts passed
by this Court.

Trustee allowed a commission of 5 per cent, on receipts.

Petition by trustee to pass his accounts and for an
allowance for commission. The facts are sufficiently stated
in the judgment of the Court.

The petition was heard August 20, 1901.

A. B. Connell, Q.C., in support of the petition.

1901.  August 27. BARKER, J.:—

James A. Van Wart made an assignment to D. McLeod
Vince, of an equity of redemption in some lands in
Fredericton, and also of certain moneys, upon certain
trusts for the benefit of certain creditors. This is an
application by Mr. Vince, the trustee, by way of petition
to this Court to have his accounts as such trustee, allowed
and passed, and for an order allowing him a commission,
by way of remuneration for his services. The petition
has annexed to it a copy of the account, by which it
appears that the total receipts amount to $6,700.00, and
the amount disbursed is $6,388.70, leaving a balance in the
hands of the trustee of $311.30. I asked the Counsel who
made the application if there was any statute which autho-
rized a reference of the accounts to a Referee in such cases,
or if there was any precedent for the motion. He admitted
that there was no statute, but said that he understood that
the late Mr. Justice Palmer when Judge in Equity had made
such orders. On inquiry, however, I cannot find that he
ever did. Mr. Vince is not asking to be discharged from
the trust; no one is asking to have a new trustee appointed
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in his place, and no one is questioning the correctness of

his accounts in any way, or making any claim against him
In the absence of any precedent, and without any such
practice established by statute, I must refuse that part of the
motion as to the accounts. As to the commission which
the law allows this Court to fix I shall allow the trustee
5 per cent. on the receipts — £6,700.00 — that is, %335.00.
There will be no order as to the costs of this motion.

SAGE v. THE SHORE LINE RAILWAY COMPANY

Railiway Company — Debentures secured by mortgage — Fore-
closure suwil — Recciver and manager — Repaivs to road
Authority to issuwe receiver's certificates charging property in
priovity to debenture security,

In a debenture-holders’ suit to enforce their security, which was
against all the property of a railway company, receivers ap-
pointed to operate and manage the ilway and business uf
the company, and maintain the road and lnllmg stoe
empowered to borrow a limited sum on receivers’ certificates
made a first charge on the company’s property, in priority
to the debenture security, to pay expenses incurred by them
in necessary repairs, and in « perating the road,

The Shore Line Railway Company was incorporated
by letters patent dated January 19, 1889, under “ The New
Brunswick Joint Stock Companies Letters Patent Act,”
I8 Viet,, ¢. 9, and amending Acts, pursuant to Act 51 Viet,,
c. 10, intituled, An Act relating to the foreclosure of
mortgages on railways.  The letters patent were confirmed
and the powers of the company thereunder were enlarged
by Act 52 Viet, c. 26, and by Act 53 Viet., c. 7.9,
the company’s powers were further enlarged. By the
Act 52 Viet, e. 26, the company was empowered to
issue its bonds or debentures to an amount not ex-

ceeding $800,000, which should, without registration or
VOL. I, N, B, K, R,—~22,
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formal conveyance, be a first and preferential elaim and
charge upon the railway and other property,. real and
personal, of the company, then held, or at any time
thercafter to be aequired, hy the company, and the
company was also enabled to secure such bonds by a
mortgage deed upon the whole of its said property,
assets, rents, and revenues, present or future, or both.
Bonds to the amount of $500000, of %1000 each, were
issued by the company, seeuved hy mortgage to The
Mercantile Trust Company, trustee for the bondholders,
dated May 1, 1890, of the railway of the company, and of
all its lands and property of various kinds then owned or
thereafter to be acquired by the company, together with
all its corporate rights, privileges, immunities and fran-
chises, including the franchise to be a corporation. The
mortgage provided that if default should be made in pay-
ment of interest for a period of six months, the trustee
might, with or without judieial proceedings, take possession
of the vailway and other the property conveyed by the
mortgage, and thereupon manage and operate the railway
and receive the tolls, incomes, and profits thereof until the
prineipal and interest due under the bonds should be fully
paid, and should apply, inter alia, the money so received,
in the management of the railway,-and in making such
repairs as might be needed to keep the railway in good
working order,

Default having been made in payment of interest due
upon the bonds, on February 20, 1900, Russell Sage and
Levi P. Morton, who were holders of the bonds of the
company to the amount of 8536,000, commenced this suit
against the company on behalf of themselves and all other
the bondholders of the company, to enforce their security,
and for the appointment of a receiver and manager.
On July 13, 1900, an order was made appointing
Russell Sage and Hugh H. MeLean receivers in the suit,
with power to enter and take possession of the railway
and other property of the mortgagors, to operate the rail-
way according to the usual course of its business, and to
maintain the road and its rolling stock and appurtenances



II.] NEW BRUNSWICK EQUITY REPORTS.

in a thoroughly good, sufficient and safe condition for use,
and for that purpose to purchase for eash or on eredit, or
partly for cash and partly on eredit, materials and supplies
whenever necessary, and to use and apply the eurrent
earnings of the railway towards the maintenance and
repair of the rvoad.  The Bank of Montreal was hy
amendment made a defendant to the suit, having claimed
a lien on the property of the company for an advance of
8858505, made on the representation of the company
that the moncy was required to pay wages and other ex-
penses conneeted with the actual working of the railway
By |n'|iliu|| of the receivers, dated May 21, 1901, for
authority from the Court to them to issue receivers' cer-
tificates to the amount of $25000 in addition to receivers’
certificates already authorized and issued to the amount of
820,000, and constituting a first charge on the property and
lands of the railway company, it was shewn that up to
April 30, 1901 the receivers had expended 846.061.45 in the
necessary maintenance and repair of the road and carrying
on of the railway ; that the gross carnings of the road were
221,708.96, and that further necessary repairs to the road
and rolling stock would cost about %24.300.  Evidence of
the superintendent and accountant of the railway was given
in support of the petition. The application was not opposed.
exeept by the Bank of Montreal, which intervened for the
protection of its lien

Application was heard May 21, 1901.
H. H. McLean, K.C., for the receivers,
A. 0. Earle, K.C., for the plaintitfs,

H. F. Puddington, for the defendants.

BarkeR, J., ordered that the receivers should be at
liberty to borrow a sum not exceeding $25,000 in addition
to the sum of $20,000 already bhorrowed upon receivers’
certificates, and to issue receivers' certificates for the same,
to be a first charge on the moneys to be realized from the
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1901, sale of the railway and property of the railway company,
saor and that the certificates should in the meantime be a charge

Ty on the railway property and effects of the company; but
SHORE LINE ) L4 . . K
Janway © subject to the lien of the Bank of Montreal.*

Barker, J.

1901, AITON v. McDONALD.
October 15, 4
Practice—Security for costs—Plaintifl’ vesident owt of the juris-

diction— Administration swit—Estate insolvent— Plaintiff's
debl not aduitted,

Security for costs will be ordered against a plaintiff vesident out
of the jurisdiction in a suit against an administrator for the
administeation of his intestate’s estate, where the estate is
insolvent, and the plaintiff’s claim against the estate is not
admitted,

Application for order for security for costs. The facts
fully stated in the judgment of the Court.

Argument was heard October 11, 1901,

A. 0. Eavle, K.C.,and A. A. Wilson, K.C., in support
| the application.

. N.Skinner, K.C., and 4. W. MacRae, contra :—

It is a proper matter of inquiry, in determining the
application, to consider the merits of the suit. It is brought
by the plaintiff on behalf of herself and other creditors
of the intestate, for the administration of his estate.
The indebtedness to the plaintiff by the estate arises out
of money received by the intestate in his character of

* See Greenwood v, Algesiras ( Gibraltar ) Railway Company
[1801] 2 Ch. 205 ; and Secwrities and Properties Investment Cor-
poration, Limited v. Brighton Alhambra, Limited, 68 L, T.
209, —Rep:
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guardian of her estate. The case, therefore, is one where

the defendant has in his possession funds of the plaintiff,

out of which he can retain his costs in ease the plaintiff’
does not suceeed, and security for costs will not be ordered :
Dufiy v. Donovan (1); Thibaudean v. Herbert (2); Doer
v. Rand (3); A u”(n-.’l merican Casings Co, ( Limited ) v.
Rowlin (4).  In an administration suit, though the plain-
tiff: may fail in his claim, as he enables the Court to dis-
tribute the estate, costs will not be given against him, and
he is usually allowed costs: Wedgwood v. Adams (5).
Here the debt being admitted, the plaintifi’ cannot fail, and
costs cannot possibly be given against her.

Earle, K.C., in I'n'pl)’ —

The debt is not admitted. The suit is aimed princi-
pally against the defendant, Mrs. MeDonald, in her own
right, and’quite irrespective of her character as administra-
trix of her husband's estate. It seeks to have her account
for life insurance moneys, of which she was the sole bene-
ficiary, and which she elaims to hold in exclusion of
claimants against her husband’s estate, as assets of his
estate, .\'H'lll'il_\' should therefore be ordered to secure
costs to which she may be entitled in her personal capacity.

1901. October 15. BARKER, J. :—

The plaintiff, who resides out of the jurisdiction, filed
this bill against the widow and children of the late M.
McDonald on behalf of herself and other ecreditors of
MecDonald, seeking to have the estate administered in this
Court, and secking as incidental to that relief, that the
widow, who is a party to the bill as administratrix of her
husband’s estate and in her own right as well, should
account to the ereditors for some $17,000 which she had
received as insurance moneys on the life of her husband
and which she claims as her own.  This present application

(1) 14 P, R. 159, (3) 10 P, R. 165,

(2) 16 P. R. 420, (4) 10 P, R, 301,
(5) 8 Beav, 103,
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is for an order for security for costs.  The foreign residence
of the plaintiff'is not disputed ; but in answer to the appli-
cation for the seeurity, it is said that the indebtedness of
MeDonald to this plaintifi' being admitted, the defendants
cannot incur any costs against her, and therefore in the

exercise of the diseretion which it is said this Court pos-

sesses insuch eases, no order would be made, especially
under the peeuliar cirenmstances of this ease. By the bill
it is alleged that the plaintiff in 1893, who was then an
infant, beeame entitled to some $500 as her distributive
share in an estate being administered in this Provinee, and
that MeDonald was appointed her guavdian by the Probate
Court here, and as such received the 2500, none of which
except some 875 has ever been paid to her or on her
account.  The plaintif'is now of age and has filed this bill.
MeDonald’s estate according to the bill and affidavits before
me is altogether inadequate to meet his liabilities —in fact
there seems no prospect of the ereditors getting more than
a small per centage of their claims.  [n support of the
plaintift’s contention several cases decided in Ontario were
cited, but as they do not seem to be applicable to this case
it is not necessary to do more than make a brief reference
to them. I am not sure that they were not decided under
a procedure somewhat different from that in foree in this
Court, but if that is not so, the circumstances of this case
are altogether different from those of any that were cited.
In the first place it is a fallacy to say that in an action
ngainst the personal representative of an insolvent debtor,
he has the debt in his hands.  The debtor himself might be
said to have it in his hands; but his executor or adminis-
trator only has what he actually gets, and if that only
amounts to a per centage of the indebtedness, he never has
any more than that in his hands.  The administratrix has
to pledge her own eredit for the costs of her defenee in this
suit, both so far as it relates to the claim against herself
personally and the recovery of the plaintift’s debt, and if
she only gets ten cents on the dollar from the ereditors, she
would only have that sum to pay her costs of this suit re-
coverable against the plaintiff.  In addition to this there is
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no evidence before me that the plaintiff is a ereditor—at all
events no evidence which I conld act upon.  The cases
cited proceeded upon an indebtedness admitted by the
defendant, and I think in one case proof by the plaintiff of
the debt uncontradicted in any way, was held so far equiva-
lent to an admission as to warrant the refusal of the
security.  Assuming that decision to be corveet, it does not
apply here. The only affidavit T have here is that of Mr.
Sinelair, the solicitor, who certainly does swear to the in-
debtedness as it.i-sullvgu-d in the bill.  He does not, however,
give me the slightest information as to the way in which
he has the knowledge necessary for the purpose. It does
not appear that he had anything whatever to do with the
original transaction, nor is there anything in the affidavit
to suggest the probability that he has the knowledge
necessary for him to state what he has. 1 must assume
that he has such knowledge, but 1 should not in a case
like this act upon such evidence, for without the explana-
tions and additional facts I have mentioned, it could not be
proof sufficient for the purpose for which it was offered.
[ think the order for security must be made.
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BANK OF MONTREAL v. THE MARITIME SULPHITE
FIBRE COMPANY, LIMITED.

Company — Winding-up — Debentwre-holders’ swit —Receiver
Liquidator—Displacing receiver by liguwidator—Order ap-
pointing rveceiver — Ovder vavied, and limited to property
conveyed by debenture security.

Where debenture-holders in a suit against a company to enforce
their mortgage security obtained the appointment of a re-
ceiver before, but subsequently to an ;upp‘i(':n ion for, an order
to wind up the company, and there was a dispute between
the receiver and the liguidator in the winding-up as to what
property was conveyed by the mortgage, and the liguidator
had obtained liberty to dispute in the suit the validity of the
mortgage, the Comrt declined to discharge the receiver, or
to appoint the liguidator receiver in his place,

Order appointing receiver in a debenture-holders’ suit varied by
limiting property to be received by him to property conveyed
by their mortgage security,

Summons on the application of the liquidators ap-
pointed in the winding-up proceedings of the defendant
company for the plaintiffs to shew cause why an order
previously made in the cause appointing Mr. W. C. Winslow

receiver should not be set aside or varied, and why the

property of the company should not be administered and
distributed by the liguidators. The facts sufficiently appear
in the judgment of the Court.

Argument was heard November 13, 1901,

W. Pugsley, A-G., and R. A. Lawlor, K.C,, in support
of the application :

The official liquidator is usually appointed receiver in
a debenture-holders’ action; and where the receiver has
been appointed before the winding-up he has been removed,
and the liquidator appointed in his place: ZTotterham v.
Swansea Zine Orve Co. (1); Perry v. Oviental Hotels Co.
(2): Campbell v. Compagnie Gen. de Bellegurde (3).

151 L. T. 61, (2) L. R. 5.Ch. 420. (3) 2 Ch. D, 181.
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Especially will this course be taken where there are out-
standing assets which can be more expeditionsly and
economically got in under the winding-up machinery: Re
Joshuwa Stubbs, Limited (1). 1t is only where debenture-
holders have power under their security to appoint a re-
ceiver to carry on the eompany’s business and manage and
dispose of its undertaking and assets and have appointed
a receiver that the Court will not interfere: [In re
Henrvy Pound, Son & Hutchins (2). As mortgagees
under a legal mortgage the plaintiffs have that power,
but “n-_\' have not exercised it, ])l‘c'fl-l'l'ing to have the
assistance of the Court.  Two sets of officials should
not be retained both beeause of the expense such a
course  would involve and the friction that would arise
between them.  The receiver would elaim assets which the
liquidators would deny were included in the mortgage. If
the entire property were confided to them they would act
impartially towards all interests. The order appointing
the receiver is too comprehensive and should be limited to
the property conveyed by the mortgage.

H. H. McLean, K.C., contra :—

It is not the practice to appoint the liquidator receiver
for debenture-holders or mortgagees. The practiee is the
other way :  Re Joshua Stubbs, Limited (3), where Keke-
wich, J., points out one advantage of the latter course. If
the whole of the property is going to be absorbed by the
debenture-holders so that nothing would remain to pay
the liquidator he would be under temptation to act unjustly
towards the debenture-holders; whereas if he were both
receiver and liguidator he would be paid for his work
as receiver. It is only where ealls, and outstanding assets
of the company of that kind, are to be got in, which a
receiver would have no power without the sanction of the
Court to collect, but which a liquidator would have, or
where some other strong reason exists, that the receiver is
ever displaced.  See Re Joshua Stubbs, Limited (4);
Strong v. Carlyle Press (5).

(1) [1891]1 Ch. 475, (2)42Ch. D, 402, (3) [1891] 1 Ch. 187.
(4) [1891] 1 Ch. 475, 483, (5) [1893] 1 Ch. 208,
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1901.  November 26, BArggr, J.:

This suit has been brought by the Bank of Montreal,
on behalf of itself and other bondholders of the defend-
ant company, to enforce a mortgage given by the company
to the Royal Trust Company and one Hugh Robertson,
to seeure the payment of these bonds.  The receiver was
appointed before the winding-up order was made, but after
an application had been made for that purpose.  This
present motion is hased solely upon the notion that as a
matter of law the recciver for the debenture-holders should
be discharged upon the appointment of the liquidators
under the winding-up proceedings.  The liquidators do
not ask that they should be appointed receivers in place of
Mr. Winslow: neither have they bronght forward any one
fact which, in view of the convenient or economical ad-
ministration of the company’s atfairs, might influence this
Court in the exercise of any diseretion it may have in the
selection of a receiver. 1 think all the authorities agree
in holding that the debenture-holders are entitled to have
a receiver appointed, thongh their own nominee will not
luw'vw:llil.\' be selected for the |u-\i!inll' Re Joshwa Stubbs,
Limited (1); British Linen Co, v, South American Co. (2)
.\’/:‘uult/ v. "lll'/![l" Press (3).

There is in this ease a conflict of opinion between the
liquidators and the mortgagees as to what property the
mortgage covers, and  perhaps, when the precise facts
come to be known, some nice questions may arise for deter-
mination. It also appears by other proceedings in this
case that the liquidators, as representing the general credi-
tors, dispute the validity of the plaintiffs’ mortgage : and
in an application made by the plaintiffs for leave to con-
tinue this suit, one of the conditions imposed was that the
liquidators should be made parties with liberty to raise
this very question. In view of these conflicting interests
between the bondholders and the other ereditors, it does
not seem to me to be desirable that the same receiver should

(1) [1891] 1 Ch, 475, (2) [1804] 1 Ch. 108,
(3) [1803] 1 Ch, 208,
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represent both parties: Strong v. Carvlyle Press (1); In
re Hen "y Pound, Son & Hutchins (2).

As to the other branch of this summons, T mentioned
to the Counsel who applied to me that if the order appoint-
ing the receiver was more comprehensive, and covered more
property than the mortgage, that was not my intention.
And on the hearing of the summons 1 suggested to the
liguidators’ Counsel that 1 thought it would save time and
expense if a specifie applieation were made as to the par-
ticular property which the receiver had taken possession
of under the order, and which the liquidators alleged was
not covered by the mortgage, so that an order might be
made for the receiver to withdraw from such possession,
On such an application the faets in 1tference to the
property relied on as shewing that the mortgage did not
cover it, might be shewn and the right determined. My
suggestion, however, was not accepted. At present I have
no such facts before me at all, and the variation T shall
make in the order will probably not assist materially in
the settlement of the disputed matters.  The order directed
the receiver to go into ‘ms\ossiun “of the Sll'phih' Fibre
Mill and the frechold and leasehold properties belonging to
the said defendants, The Maritime Sulphite Fibre Company,
Limited, together with all stock-in-trade, manufactured and
unmanufactured, and all other property of whatsoever
deseription belonging to the said company, together with
all debts due the company.”  The bonds on their face repre-
sent that they are secured by a mortgage on the company’s
real and personal property then owned or thereafter ac-
quired; and the mortgage after conveying specifically
deseribed real property—f{rechold and leasehold, and eertain
acquired water privileges, contains the following general
clause :—“And all the coal, wood, and sulphur pyrites, and
supplies of all kinds on, in or about the said deseribed land
and the buildings erected thereon and used by the company
in and about their business, and all goods, wares, merchan-
dise manufactured and in process of manufacture in, about,

or on the said lands, premises and buildings ; and all timber

(1) [1803] 1 Ch, 208, (2) 42 Ch, D, 402,
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licenses owned by the company or which they may here-
after acquire; and all and singular the rights, powers,
privileges, franchises and immunities of the company, and
also all other property both real and personal of the com-
pany, including all such as they may own at the time of the
execution of these presents, and also all such as the company
may hereafter acquire, and especially (but without restriet-
ing the generality of the above conveyance), all supply
stock-in-trade, and pulp manufactured or in process of
manufacture, logs, lumber, goods, chattels and effects of
every kind and nature now or at any time hereafter be-
longing to the company, and which shall be in, about or
upon, or used in connection with the said sulphite fibre
mill and premises of the company, situate at Chatham
aforesaid, or on the limits or premises of the company in
the Provinee of New Brunswick.”

Whether the language of the order is more compre-
hensive than that of the mortgage, it is not now necessary
to decide, for I shall vary the order so that the two will

corvespond.  The words I have quoted from the order
“together with,” ete., will be struck out, and the following

inserted in their place :

“Deseribed in and conveyed by the defendants, The
Maritime Sulphite Fibre Company, Limited, to the de-
fendants, the Royal Trust Company and Hugh Robertson
by mortgage bearing date the 16th day of November, A. D.
1900, to secure an issue of bonds amounting to £500,000,
together with all other property, real and personal, goods,
chattels and effeets conveyed by the said mortgage or
thereby in any way charged as a security for the payment
of the said bonds.”

This motion having failed in part and succeeded in
part, there will be no costs to either party.
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SIMPSON v. JOHNSTON.

Trustee— Executor— Breach of Trust— Loss to Estate — Liability
of Trustee— Trustee Relief Act, 61 Viel,, ¢. 26— Will —Con-
struction,

A testator, in one part of his will, gave all his real and personal
estate to his wife * to be hers in such a way that she shall,
during her life, have the full use, benefit and enjoyment
thercof,” and then over, and in a subsequent clause, after
directing his executors to sell his real estate, empowered
them to make estments in certain classes of securities, **so
that my said wife may have the interest and income there-
from during her life.”  The plaintiffs, with testator's widow,
were appointed executors of the will.  The estate was com-
prised in part of real estate, which was sold by the executors,
and the proceeds were handed by the plaintiffs to their
executor to be held by her under the terms of the will, they
honestly believing that such was their duty under the will,
On her death an investment made by her representing a part
of these proceeds came to the hands of the plaintiffs; the
remainder of the proceeds having been either used or lost
by her,

Held, that the estate was devised in trust to pay the income only
therefrom to the widow during her life, and that there was a
breach of trust by the plaintitfs; but that they had not acted
unreasonably in the view they took of the meaning of the
will, and that they should be relieved from personal liability,
under Act 61 Viet.,, e, 26,

Bill by the plaintiffs, as surviving executors and trus-
tees of the will of Andrew Moffitt, deceased, for the con-
struction of the will; for the taking and allowing of their
accounts as such exeentors; and to ascertain who are en-
titled to the residue of the estate in their hands upon the
distribution of the same; and for relief for breach of trust,
if any. The facts fully appear in the judgment of the Court-

Argument was heard November 26, 1901,

A. 1 Trueman, K.C., for the plaintiffs :—

The trustees should be relieved from their liability, if
any, to make good the loss that has happened from the
handing over by them of estate funds to the deceased’s widow,
their co-trustee. Their opinion that the will authorized them

1901

December 17,
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to do so was adopted in good faith, and was not unreasonable,
The will direeted that she should have the full use, benefit
and enjoyment of all the testator's property, real, personal,
and mixed.  This would give her the right of absolute dis-
position over the personal estate, at least. A trustee is not
answerable for the misapplication of assets committed by
him into the keeping of his co-trustee, if he had a good
reason for so acting:  Williams on Exeeutors (1).

[ Barker, J., refers to Act 61 Viet., e. 26, entitled, “ An
Act to amend the law respeeting the administration of trusts,
and the lability of trustees.”|

N. L. Fairweather, for Elizabeth T. Johnston and other
defendants who had appeared, consented to deeree.

1901, December 17.  BARKER, J.: —

There is no !“s]llllv as to the facts of this case.  The
bill has been taken pro confesso against some of the de-
fendants, and a deeree has been eonsented to by Counsel
for those who entered an appearance.  The plaintitfs, Simp-
son and Bell, ave the surviving exeeutors of the will of the
late Andrew Moffitt, who died on the 12th January, 1881,
leaving him surviving his widow, Jane Moffitt, whom he
named exeentrix, but no children, The will was duly
proved in the Probate Court of St. John ; an inventory of
the estate was filed shewing real estate to the value of
26,500, and personal of the value of $800, In October,
I881, the executors and exeeutrix passed their accounts up
to that date in the Probate Court, by which it appeared
that they had received 24.339.71, and disbursed $4.382.27,
leaving the estate indebted to them in the sum of $42.56.
Jane Mofhitt, the widow and executrix, died on the 4th
January, 1899, but, previous to her death, and after the
accounts had been passed in 1881, she and the executors
disposed of all the remainder of the estate property in
their hands, for which they realized the sum of £4,680.
Of this sum the plaintiffs say that they forwarded $4.489
to Jane Moflitt, who was then living in England, to be held

(1) Oth ed. 1727,
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by her under the terms of the will.  Jane Moffitt appears to

have invested this sum, or a large portion of it, with the

Sunderland  Working Men’s Building Society, a society
doing business in Sundecland, in the County of Durham, in
England, the interest from which investment she received
for her own use.  This investment of £882 Mrs. Moffitt
appears to have called in sometime between October, 1882,
and June 1, 1885, and on the second day of June, 1885, she
invested £700 sterling in the same building society, in the
Joint names of herself and the plaintitf, Simpson, though
she received the interest on it up to the time of her death,
amounting to £443 11s. 11d.  The difference between the
£700 so invested and the original 84489, remitted to
Mrs. Moffitt—some £200—seems to have been lost, no
trace of either the money, or any investment of it, having
been found. Tt is this loss which has eaused the plaintiffs
to file this bill, as they have in their hands the £700 for
distribution under the will; all the debts and liabilities of
the estate having been paid; and the prineipal object of
this suit is to obtain a deeree declaring the plaintiffs free
from personal liability to make up to the devisees the loss
incurred by Mrs. Moffitt. The wil! in question is as follows:

“In the name of God, amen. I, Andrew Moflitt, of the
Town of Portland, in the City and County of Saint John,
in the Provinee of New Brunswick, Miller, do herehy make
and publish this my last will and testament, hereby revok-
ing and making void any and all former wills and codieils
thereto by me at any time heretofore made.  First—1
hereby direet that all my just debts, funeral and testa-
mentary expenses, be first paid out of my estate. Second
— 1 hereby give, devise and bequeath unto my beloved
wife, Jane Moffitt, all and singular, all my estate and prop-
erty, real, personal and mixed, of every nature and kind,
no matter where situate, the same to be hers in such a way
that she shall, during her natural life, have the full use,
benefit and enjoyment thereof, and upon her death the
same shall be divided into two equal shares, one of which
shares shall then go to my next of kin, according to the
Statute of Distributions, and the other of said shares shall
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then go to the next of kin of my said wife, according to
the said Statute 4:[' Distributions.  Third —So soon as the
same can conveniently be done after my decease, T direct
that my executors hereinafter named, or the survivors or
survivor of them, shall proceed to sell, either at publie sale
or private sale, all and every part of my real estate, for the
price or prices that they, in the exercise of their diseretion,
can best obtain for such real estate: and upon the same so
being sold at public auetion, or private contract, my said
execntor, or the survivors or the survivor of them, and
each and every of them, if all but one be dead, are hereby
authorized and directed to make good deed and deeds and
conveyances of said real estate, and every part thereof, to
the purchaser or purchasers of the same.  Fourth — At
any and all times hereafter, whether before or after the
sale of my real estate, my said exeeutors, or the survivors
or survivor of them, are herehy empowered to invest any
money belonging to my estate in good seeurity, by way of
mortgage upon real estate, or in Dominion, Provineial or
municipal debentures, so that my said wife may have the
interest and income arising therefrom during her life.
Fifth — My said executors may, during the life of my wife
aforesaid, sell and convert into money such of my personal
estate as my said wife may not desire to use during her
life.  Sixth — All property that under this will may eome
to the next of kin of myself, and of my said wife, shall he
held by such next of kin respectively, absolutely forever.
Seventh — I hereby nominate, constitute and appoint my
said wife executrix, and John Simpson, of Torryburn,
Farmer, and John Bell, of the City of Saint John, Senior,
Blacksmith, executors of this will. In witness whereof,” ete.

The bill as originally framed set forth the facts as 1
have above stated them, and by the prayer it was asked
that the Court should give and declare the construetion of
the said will; referring, I presume, to the plaintitfs’ liability
for the loss of the money ; that the accounts of the plain-
tiffs should be taken and allowed, and that it should be
ascertained who are entitled to the residue of the estate
under the will now in the plaintiffs’ hands for distribution.
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At a later date the bill was amended by the addition of a
specific allegation to the effect that if the plaintiffs, in
entrusting Mrs. Moflitt with the sole control of the money,
had been guilty of a breach of trust, they had acted hon-
estly and reasonably, and ought fairly to be excused for
the breach of trust and for omitting to obtain the direc-
tions of the Court in the matter, thus bringing themselves
within the provisions of Act 61 Viet., . 26, to which Counsel’s
attention had apparently not been direeted when drafting
the bill.  No one pretends to question the plaintifis’ honesty
in what they did.  OFf that there seems no doubt.  Neither
have the defendants, or at all events those who were repre-
sented by Counsel, made any question as to the reasonable-
ness of what the plaintifts did.  Of that, however, I think
I ought to be satistied before granting the velief which the
Act authorizes this Court to give.  Were it not for the Aet,
I think there might be diffienlties in the way of holding
that these trustees who have chosen to abandon to their
co-trustee the sole control of the trust property, even though
she were the sole beneficiary of the income, had not ren-
dered themselves liable to make good to the trust estate
any loss which such co-trustee had caused by a misappro-
priation of the money. In view of the second elause of
the will, Mr. Trueman eontended that, at all events so far
as the personal property was concerned Mrs. Moffitt was
entitled to an absolute interest. It is, however, unnecessary
to discuss that point, for the money which was remitted to
England was the proceeds of a sale of the real estate made
under the power for that purpose contained in the will,
and which, in my view, when received, went to the execu-
tors and executrix in trust for the benefit of Mrs. Moffitt
during her life, and the next of kin of herself, and the next
of kin of her hushand, after her death.

The Act in question is taken from a section in the
Judicial Trustees Act, 1896 (Imp.), and differs only in one
respect.  The Imperial Act has reference to both executors
and trustees, while ours refers only to trustees.  While,
therefore, the Provineial Aet might not apply to a mere
devastarvit by an exeeutor as such, it does apply to a breach
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of trust committed by him where, as in this case, he is act-
ing as a trustee, and his default is in that capacity. It is,
however, not every hreach of trust that is dishonest. In In
re Smith (1), the Court of Appeal in correcting a decision
of Kekewich, J., say: “ But in this case the learned Judge
exercised the discretion reposed in him by the Debtors Aet,
1878, upon a ground which, in our opinion, was erroneous.
Andrews trusted his co-trustee Hooton, and handed money
to him, and this money was misapplied. Andrews is liable
for it ; but he was not himself guilty of any dishonesty or
fraudulent breach of trust. Mr. Justice Kekewich ordered
an attachment to issue against him on the broad ground
that every trustee who trusts his co-trustee, and remits
trust money to him, and does not look sharply after him, is
dishonest and fraudulent. We cannot agree in this view,
and, consistently with the principles upon which this Court
acts in reviewing diseretionary orders, we have come to the
conclusion that Andrews's appeal ought to be allowed.” It
is clear, therefore, that from the mere act of entrusting the
control and possession of the fund to their co-trustee, dis-
honesty is not to be attributed to the plaintiffs, and there
is no other circumstance upon which such a charge can rest.
It must, however, also appear that the act which constituted
the breach of trust was done reasonably so that the trustees
ought fairly to be exeused. For while this Statute should
receive a liberal construetion in favor of the honest and
prudent trustee, sufficient care and eaution should, I think,
be exercised in applying it, to prevent trustees from getting

the notion that they no longer owe a duty to their cestwis
que trustent to administer their trusts as faithfully and as
prudently as they did before the Act was passed. Especially
is this the case where, as in this Provinee, they are, on a pro-
per application, entitled to a remuneration for their services.

Sir George Jessel, than whom in my opinion no more com-

petent judicial authority on a question like this can be

quoted, in 1882, and before the Imperial Act was passed,

laid down the doctrine that a trustee was bound to con-

duct the business of the trust in the same way in which
(1) [1893] 2 Ch. 18,
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an ordinary prudent man of business eonduets his own, and
that he had no further obligation.  In Zn rve Speight (1), at
page 746 of the report of that case that learned Judge says:
“My view has always been this, that where you have an
honest trustee fairly anxious to perform his duty and to do
as he thinks best for the estate, you are not to strain the
law against him to make him liable for doing that which
he has done and which he believes is right in the execution
of his duty, without you have a plain case made against
him.  In other words, you are not to exereise your ingen-
uity, which it appears to me the Viee-Chancellor has
done, for the purpose of finding reasons for fixing a trustee
with liability ; but you are rather to avoid all such hyper-
criticism of documents and acts, and to give the trustee
the benefit of any doubt or ambiguity which may appear
in any document, so as to relieve him from the lability
with which it is sought to fix him. I think it is the duty
of the Court in these cases where there is a question of
nicety as to eonstruction, or otherwise, to lean to the side
of the honest trustee, and not to be anxious to find fine
and extraordinary reasons for fixing him with any liability
upon the contract.  You are to endeavor as far as possible,
having regard to the whole transaction, to avoid making
an honest man who is not paid for the performance of an
unthankful office liable for the failure of other people from
whom he receives no benefit. T think that is the view
which has been taken by modern Judges, and some of the
older cases in which a different view has been taken would
now be repudiated with indignation. It appears to me
that the Viee-Chaneellor has adopted an entirely different

view. I think he has inferred that which is not fairly to’

be inferred in this case, and even if he were right it could
only be inferred by taking one of two views, and we ought
not to take the adverse view if the other view, being equally
as good, ean be adopted.”  In In re Grindley (2), Chitty,
Lo J, says: “In my experience, there is no source of
trouble from which trustees have become more frequently
entangled in breaches of trust than obscure wills; and in
(1) 22 Ch. D, 727, (2) [1808) 2 Ch, 593, 601,
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dealing with this section we may take into consideration

“the nature of the will itself and the difficulty in which it

placed the trustees.”

I have already pointed out that in my view of the
construction to be placed on this will, the executors held
the proceeds of the sale of this real estate in trust for
investment in order that the widow might receive the
annual interest for her own use, and that on her death the
corpus might be delivered or assigned to the next of kin.
I come to that conclusion from the provisions of the whole
will. The executors are to sell the real estate ; they are to
execute the conveyances, and they are empowered to invest
the money on mortgage or in Dominion, Provineial, or muni-
cipal debentures. I may be wrong in so construing this
will, but if T am right it does not follow that it was un-
reasonable for these plaintiffs to conclude that the effect of
the first clause of the will was to give the widow a life
interest in the property with a remainder over to the next
of kin, in which ease they may have well thought they had
no more to do with the estate as the debts and expenses
had been all paid. It is true that so far as the will con-
tains any direction on the point, the money was to be
invested in a specific class of securities in which these
Sunderland Building Society shares are not included.  But
the investment is good, so far as it goes, the loss having
oceurred by reason of a portion of the money not having
been invested at all.

I think this case is one where the Court ought fairly
to excuse the breach of trust, if one has been committed,
and that it is within the cases decided on the provision of
the lll]pl‘l‘il\l Act: I'n ve Lovd de (,‘l';:_[i}n'u"x Estate (1); In re
Chapman (2); Perrins v. Bellumy (3).

I shall, therefore, relieve the plaintiffs from personal
liability for the difference between the $4,489 remitted to
England, and the value of the shares in the Sunderland
Building Society, and there will be a decree to that effect.

I cannot give the plaintiffs their costs, as that would
simply be making the cestwis que trustent pay the expense

(1) [1900] 2 Ch. 707. (2) [1896) 2 Ch, 763,

(3) [1899) 1 Ch, 797,
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of their trustees getting an order of this Court excusing
them from the result of their own breach of trust. I think
it best to treat this bill as one intended solely for a declara-
tion as to the plaintifis’ liability. The accounts and other
matters connected with winding up the estate can be made

more expeditiously and with less expense in the Probate
Court.

FOREMAN v. SEELEY.
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Mortgage — Payment — Authorvity of solicitor of wmortgagee to
receive mortgage debt — Fraud,

Land subject to mortgage to secure a loan arranged through
the mortgagee’s solicitor was purchased by the plaintiff,
On the death of the mortgagee certain monies of her estate
were left by her administrator with the solicitor for invest-
ment, and the solicitor opened up in his books an account
with the estate. The solicitor, without the knowledge or
authority of the administrator, required the plaintiff to pay
off the mortgage. To raise the money the plaintiff gave a
mortgage to one J, who paid the money to the solicitor, and
he credited the payment of the mortgage in the accounts
of the estate in his books. The money was never paid or
accounted for to the administrator. Some months after-
wards he instructed the solicitor to get in the mortgage.
The solicitor died insolvent.

Held, that the relation of solicitor and client between the
administrator and the solicitor did not authorize the latter
to receive payment of the mortgage: that an express
authority for the purpose, or an authority implied from a
course of dealing between the parties, neither of which
existed here, was necessary ; that the subsequent authority
did not operate as a ratification of the payment; and that
the plaintiff must bear the loss,

Bill to redeem a mortgage. The facts fully appear in

the judgment of the Court.
Argument was heard December 3, 1901,
F. St. Joln Bliss, for the plaintiff.

R. W. McLellan, for defendant Seeley.

Janua r;y k.‘.
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The plaintiff by his bill seeks to redeem a certain
mortgage made by one Stewart and wife to one Melinda
V. Penington, of whose estate the defendant Seeley is the
administrator.  The real contest, however, is as to whether
under the ecircumstances detailed in the evidence, the
mortgage has not already been paid in full, or whether as
between the plaintiff and the Penington estate, it should
not be so held and declared. The mortgage in question was
given in 1893 to secure the sum of $300 and interest.  The
loan was arvanged through the late Wesley Van Wart, a
solicitor, then in practice at Fredericton, who seems at that
time to have been acting for Miss Penington, and who sub-
sequently collected the interest from Stewart, and also 250
on account of principal.  This mortgage was originally on
two lots of land ; but in 1895, and after the payment of the
250, Stewart sold one of the lots to the phlilltiﬂ', Mllh.iv('( to
this mortgage, on which there then remained owing on
account of principal a balance of $250. At the same time
it was arranged with Van Wart, acting for Miss Penington,
that Stewart’s bond given with the mortgage was to be
delivered up, and the plaintiff’s bond to Miss Penington
substituted in its place. In pursuance of this arrangement
the plaintiff’ on the 23rd March, 1805, —the date of the
conveyance from Stewart to him—gave his bond to Miss
Penington, by which he became bound to pay this $250
with interest in one year.  Stewart’s bond which according
to the arrangement should have been given up to him at
the time, was in fact not given up until after Miss Pening-
ton's death, which took place on the 9th February, 1898,
This bond with the mortgage seems to have been in her
possession at that time, as Seeley found them among her
effects on his taking charge of the estate immediately on
his appointment as administrator.  Whether the plaintifi’s
bond was ever actually in Miss Penington’s possession or
not, or whether she knew anything about it at all, the
evidence does not shew. At all events it was in Van Wart's
possession in June, 1898, for at that time according to
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Seeley’s evidence, he handed over to Van Wart the Stewart
bond, and took in its place the plaintiff’s bond, on Van
Wart’s representation to him that such was the arrange-
ment between the parties.  Miss Penington died intestate,
possessed of a small amount of real and personal property
in addition to this mortgage. Seeley employed Van Wart
as his proctor in procuring letters of administration, and in
selling what few personal effects there were and in paying
some few claims agnainst the estate. . Miss Penington's
father as the next of kin took the real estate, and I presume
by his directions and that of Seeley,who was his son-in-law,
it was also sold and the proceeds of these sales paid over to
Van Wart.  He opened an account with the Penington
estate in his books in the usual way; and after charging
his own professional expenses and other dishbursements and
crediting the proceeds of these sales, the account on the
9th July, 1898, shewed a balance due the estate of $409.43,
At this date Van Wart sent Seeley a copy of the account
and a cheque for the balance. This cheque was subsequently
returned to Van Wart and his deposit receipt taken in its
place. There are no entries in this account having any
reference whatever to this Stewart mortgage. Sometime
after this and before the following October, Van Wart
without any authority whatever, but professing to act on
behalf of the Penington estate, wrote to the plaintiff, call-
ing upon him to pay off’ the mortgage. In consequence of
this the plaintiff’ came to see Van Wart, who told him that
he could borrow the money for him or something to that
effect. At all events, it was then arranged between the
plaintiff’ and Van Wart, that he (Van Wart) was to borrow
the $250 on the security of a mortgage to be given by the
plaintiff’ on this property, and that the money was to be
used by Van Wart in paying off the Stewart mortgage.
The money was obtained from Miss Jouett, for whom
Van Wart seems also to have been acting—in fact I infer
from the evidence that it was money already in Van Wart's
hands for investment on Miss Jouett'’s account. The
plaintiff’ executed the mortgage to Miss Jouett for the $250
which Van Wart sent him for that purpose; it was duly
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recorded, but the Stewart mortgage was not eancelled,
nor was the plaintifi’s bond to Penington delivered up.
The Jouett mortgage is dated October 18, 1898, and
on or about that date Van Wart in his books charged Miss
Jouett’s account with the $250 loaned to the plaintiff’ on
his mortgage; and, in continuation of the Penington
estate account, which had been balanced in the previous
July by the cheque for $409.43, this $250, as the principal
due on the Stewart mortgage, was carried to the eredit of
the estate. It was not until after Van Wart’s death, which
took place on the 3rd August, 1899, that Seeley knew
or heard of this money having been borrowed by the
plaintiff, or that Van Wart had the money, or that the
amount had been carried to his eredit in Van Wart's books ;
or that Van Wart had ealled upon the plaintift’ to pay the
mortgage off.  The evidence shews that it was not until
the end of February, 1899, more than four months after
the plaintift’ had paid the money, that Van Wart received
any instructions to collect this mortgage. At that time
Seeley gave him the mortgage and the plaintifi’s bond, with
instructions to collect the amount. Seeley says that he
saw Van Wart on the Ist April, 1899, when he asked
him if Foreman (the plaintiff’) had paid, and he said that
he had not. As to some of these parties, it is therefore
clear that Van Wart's action has been simply dishonest,
and as his estate is insufficient to make the loss good, it
becomes necessary to ascertain upon which of them it must
fall, and in my opinion it must fall upon the plaintiff.

In the absence of legal proceedings taken for the pur-
pose of enforcing a mortgage security, there is nothing in
the mere relation of solicitor and elient which earries with
it any authority to the solicitor to receive payment of
cither interest or principal due his client on a mortgage.
The question is one simply of agency, and in order to dis-
charge the paying mortgagor from further liability, there
must either be an express authority from the mortgagee to
receive the money, or else an authority for that purpose
necessarily implied from the course of dealing between the
parties; and the onus of establishing this is always upon
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the mortgagor. The following authorities may be cited in
support of this view: Kent v. Thomas (1); Wilkinson v.
Candlish (2); Bowrdillon v. Roche (3); Viney v. Chaplin
(4); Ex parte Swinbanks (5); MeMullen v, Polley (6);
Gillen v. Roman Catholic Episcopal, ete., of Kingston (7);
In ve Tracy (8).

These cases also decide that an authority to receive
the interest confers no authority to receive the prineipal,
and that mere possession of the securities is no evidence
of an authority to collect or receive the money due on
them. If Van Wart, when he, as the plaintift’s duly
authorized agent, received the money frem Miss Jouett for
the purpose of paying off' this mortgage, had been also the
duly authorized agent of Seeley, as administrator of this
estate, to colleet and receive payment of this mortgage debt,
and, acting under such authority, had in the usual course
of business carried the amount to the credit of the estate
account in his books, as was done, it might perhaps be said
that that would be an unequivoeal act, by which, acting as
fully authorized agent of both parties, he had withdrawn
the money from the plaintifi’s control and elected to hold
it as the money of the estate. In Gordon v. James (9),
Cotton, L.J., at page 256, says: “There is a difficulty in
that view, viz, this, that even if the solicitors had the
authority to receive this money on behalf of the plaintiffs,
yet, in fact, they got the money as agents of the defendant,
and there is nothing to shew that there was any alteration
of the capacity in which they held it, or even that at the time
when this deed was executed and handed over to Mr. James
the money was still in their hands, so as to be capable of
being considered to be received by them as agents on behalf
of the plaintiffs.”  See also London Freehold and Lease-
hold Property Co. v. Bavon Suffield (10); Wall v. Cockrell
(11); and on appeal (12)

(1) 1 H. & N, 472, (7) 70, R. 146,

2) 5 Ex. 91, (8) 21 A. R. 454,

(3) 27 L. J. Ch, 681, (9) 30 Ch, D. 249,

(4) 2 Deti, & J. 408, (10) [1897] 2 Ch. 608,
(5) 11 Ch. D, 526, (11) 6 Jur, (N. 8.) 768,

(6) 13 0. R. 209, (12) 9 Jur, (N, 8.) H47.
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It is, however, unnecessary to determine that question,
beeause the evidence fails altogether in establishing any
authority in Van Wart to collect or receive the money
when he did, and when the transfer of accounts was made
in his books in October, 1898,  The authority given some
months later ean have no bearing on the case, because
nothing whatever was done by Van Wart acting under it ;
and the anthority could not operate by way of ratification
of what had been previously done, because Seeley, when he
gave it, was in entire ignorance both of the payment of the
money and the eredit entry in Van Wart’s books. Ratifi-
cation is based on knowledge. The plaintifi’s Counsel, how-
ever, contended that if there was no express authority
there was an implied authority arising out of the dealings
between the parties. I say between the parties, beeause
reliance was placed not only upon transactions between
Seeley, as administrator, and Van Wart, but also npon deal-
ings between Van Wart and Miss Penington herself.  As
to the latter, it was said that because during her lifetime
the $50 had been paid by Stewart to Van Wart as agent or
solicitor of Miss Penington, on account of the principal of
this mortgage, without ohjection, so far as there is any evi-
dence on the subject, that that conferred upon him a general
authority to receive and collect the balance of the principal.
I should hesitate before adopting the conclusion that an
isolated transaction such as that, of the exact nature of
which we have very meagre information, would necessarily
confer any such authority as that elaimed.  But apart alto-
gether from that, even if any such ageney had been thus
established, Miss Penington’s death must have determined
it, and left Seeley the new principal with duties and respon-
sibilities of his own in reference to this estate, free to dis-
charge them by means of agents of his own choosing,
Neither do the transactions and dealings between Seeley and
Van Wart in reference to this estate in any way constitute
any ageney such as is contended for.  On the contrary, the
matter of collecting this mortgage never seems to have been
mentioned until after Van Wart had actually collected the
woney. He had not even possession of the mortgage or of
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the plaintifi’s bond. The other transactions in reference to
the estate were of an entirely different character. When
Van Wart received the $250 from Miss Jouett he received
it as agent of the plaintiff, and T eannot discover any cir-
cumstance which altered that state of things; and it was, I
think, in that capacity alone he continued to hold it up to
the time of his death. The plaintiff, unfortunately for him-
self as it has turned out, employed Van Wart as his solici-
tor, trusted him to borrow this money for him, and to
appropriate it in payment of this mortgage, and Van Wart
failed in doing what the plaintifi’ trusted him to do. But
the defendant Seeley was in no way responsible for this;
he did nothing which in any way contributed to the plain-
tiff doing what he did. I must, therefore, hold that the
principal of this mortgage has not been paid, but that the
$250 for which the plaintiff gave his bond is owing as
principal, and a charge upon the land in question.

There must be a reference as to interest due unless the
parties can agree
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DEBURY v, DeBURY.
—No. 2. See Ante, p. 278,

Husband and wife—Purchase by husband of real estate in name
of wife—Repairs by husband to wife's real estate—Purchase
by husband of leasehold interests in wife's real estate—Lien—
Intention—Onus of proof—The Marvied Women's Property
Act, 58 Vicetl., ¢. 24,

Notwithstanding that the common law rights of a husband to the
use and income of his wife's real estate are taken away by
The Married Women's Property Act, 58 Viet., ¢, 24, he is not
entitled to a charge on such real estate for money paid by
him prior to the Act for repairs thereto, and for the surrender
of leasehold interests therein, where the expenditure was
made solely to improve the property.

The onus is upon the husband of establishing a resulting trust in
his favor in land purchased by him in the name of his wife,

The facts in this suit are fully stated in the judgment
of the Court.  Argument was heard November 2, 1901,

A. A. Stockton, K.C., and D. Mullin, K.C., for the
plaintiff': —

The defendant Madame DeBury holds the freehold
property purchased by her husband with his own money
as a trustee for him.  The presumption that he intended
the property to be a gift to her is displaced by the cireum-
stance that the conveyance was made in her name wholly
because she owned adjacent property, and it was convenient
that the property should be in one name.  The plaintiff’ is
entitled to a declaration that this is his property, and not
merely to a lien for the purchase money, as prayed for in
the bill. For this purpose we ask leave to amend the bill.
The plaintif’ is also entitled to a lien for money expended
in necessary repairs and improvements on the property
in question, and in the extinetion of the leases. The
expenditure was reasonable, and was made by him as
agent, and not as husband, in the management of the
property. It might be said that on the surrender of the
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leases the estate represented by them merged in the wife's

frechold, and that no lien could attach for the uutlny'

made in that connection. A like argument is not allowed
to prevail against the elaim of a trustee to be indemnified
by lien for money laid out in discharging a mortgage or
other incumbrance affecting the trust estate. See Re
German Mining Co. (1); Mathias v. Mathias (2).

A, 0. Earle, K.C., for the defendants : —

A wife takes the benefit of any outlay made hy the
husband upon her real estate. See Fitzpatrick v. Dryden(3).
The presumption that a purchase by a husband in the
name of his wife is intended to be a gift to her is not
necessary to effect that result, which consequently cannot
be affected by evidence of intention of the husband to
retain a lien for the expenditure. Money, if any, spent by
him in aequiring the surrender of the leaseholds, and in
making repairs, belongs irrevocably to the wife. With
respect to the frechold purchased by him the presump-
tion that it was a gift to the wife is not displaced by
evidence necessary to establish a resulting trust in his
favor. He never acted toward any expenditure made by
him upon the basis that it constituted a debt due him by
his wife, and there being no debt there could not be a lien,
The expenditure was not entered in his books as a charge
against his wife, and rents received during his management
of his wife's various properties were not appropriated by
him towards discharging it. In the state of the law at that
time he was entitled to the revenues from his wife’s property
for his own use, and felt himself under no necessity to
safeguard with a lien money of his own used in improving
his wife's property, or in acquiring property in her name,
by advancing it as a loan. Before he could charge the
wife’s property with repairs he should have obtained her
consent, otherwise his expenditures might consume the
property. Leave to amend the bill should not be granted.

(1) 4 De G, M. & G. 19, (2) 3Sm. & G. 552,
(3) 30 N, B. 558, 583,
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The relief claimed in the bill depends upon evidence of
a lien, and cannot he granted on proof of a resulting trust.

1902. March 18, BARKER, J.:—

The main question involved in this case having been
determined adversely to the plaintiff (1), T have now
to dispose of the claim put forward by him in sections
seven and eight of his bill.  These sections are as follows:
“7.—~The plaintift charges and alleges that he has ad-
vanced the sum of three thousand dollars out of his own
moneys to pay the purchase money of certain properties at
Portland Point in the City of Saint John, known as the
Rankin wharf property, purchased in the year 1893 from
Robert. Rankin, of Liverpool, being certain leaseholds held
by the said Robert Rankin, the frechold of which was
vested in the said plaintiff, Robert Visart DeBury and the
said defendant, Luey Gertrude Visart DeBury, and also
certain freehold lands and premises there situate, which
properties were so purchased pursuant to a memorandum
of agreement made between the said plaintiff and his wife,
Luey Gertrude Visart DeBury of the one part, and the said
Robert Rankin of the other part, to which memorandum
of agreement the said plaintiff’ eraves leave to refer, and
which memorandum of agreement is now in the custody
of the said plaintiff, and that the said leasehold interests
of the said Robert Rankin were surrendered by him
to the said plaintiff’ and the said defendant Lucy Gertrude
Visart DeBury, his wife, on the tenth day of May,
A. D. 1893, end the said plaintiff’ craves leave to refer
to the said surrender of lease, which surrender of lease
is now in the said plaintiff's custody, and that the said
freehold property was conveyed hy the said Robert Rankin
to the said defendant Lucy Gertrude Visart DeBury
at the request of and by the direction of the said plain-
tiff h_\' deed dated the first l]ll}' of .\luy. A. D. 1893,
to which deed the said plaintiff’ craves leave to refer, and
which deed is now in the said plaintiff’s custody, and the
plaintiff’ claims that he is entitled to a lien or charge upon

(1) Ante, 278,
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the said property thus acquired from the said Robert Rankin
to the extent of the said purchase money so advanced and
paid by him the said plaintifi’ out of his own moneys
as aforesaid.”

Section 8, as amended, is as follows: “That the said
plaintiff has also advanced out of his own moneys a large
amount, to wit, the sum of $1,100 for expenditures made
in repairs and improvements placed upon the said Rankin
wharf property after the same was acquired as herein-
before set forth, and before the first day of January, A. D.
1896, and a further sum of $450 since the last mentioned
date, and that such repairs and improvements were neces-
sary for the preservation and advantage of the said wharf
property, and the said plaintiff claims that he is entitled to
a charge or lien upon the said last mentioned property for
the moneys so laid out and expended on such repairs and
improvements,”

Annexed to the bill is an affidavit of the plaintiff, in
which he says he has carefully read over the bill, and that
the statements and allegations in it are just and true. 1
mention this fact only for the purpose of shewing that the
statement of the plaintiff’s claim in the section I have just
quoted, was made deliberately, because his Counsel on the
argument rested the claim upon what seems to me an
altogether different ground, as I shall presently point out.
The bill among other things prays for a declaration that
the plaintiff has a lien or charge on the property in ques-
tion for the sums expended in its purchase and repair,
amounting in all to the sum of $4,550. The agreement
referred to in section 7, is made between the plaintiff and
Madame DeBury of the one part, and Robert Rankin of the
other part, and provides that in consideration of $3,000 to
be paid by the plaintiff and his wife to Rankin, he was to
surrender to them four leasehold lots, and to convey his inter-
est in certain frechold lots. Itappears by the evidence that
in performance of this agreement the 3,000 was paid, and
by an indenture dated May 10, 1893, Rankin surrendered
to the plaintiff and his wife the leasehold premises in ques-
tion, which surrender they accepted, and by the instrument
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they released Rankin from the covenants in the several

leases binding upon him. By a separate indenture dated

May 1, 1893, and made between Rankin and Madame
DeBury, and to which the plaintiff is not a party, Rankin
conveyed to her all his right, title and interest in the free-
hold lots in question to hold them for her own use and
benefit.  Madame DeBury had acquired the reversionary
interest in the leaschold lots as a part of her father’s estate
which eame to her on the partition, and when the surrender
was made in terms to her and her husband he had no inter-
est in or title to the property except in right of his wife.
There s no question here as to the fact that the £3,000
was paid, or that the 81,550 was expended in repairs, which
were, at that time, necessary for the useful and profitable
enjoyment of the property. The evidence has satisfied me,
and I so find, that the 23,000 paid to Rankin by the plain-
tiff in the purchase of the frechold lots and the surrender
of the leaseholds, was his own money and not that of his
wife, but as to the remaining 81,550 expended for repairs
I am unable to say from the evidence whether any of it
can be said to have been his money, or if so, what amount.
And as the onus is upon him, not only to establish the fact
that the lien exists, but also the amount for which it is a
charge, I think he has not discharged that onus. It is to
be remembered that at this time, and for many years before
and after, the plaintiff had the entire management and con-
trol of his wife's property: he received all the rents and
profits, disbursed the moneys, and—except the $3,000 1
have mentioned, which scems to have been kept substan-
tially distinet from other investments—the moneys of the
plaintiff’ and those of his wife seem, as one would natur-
ally expeet would be the case, to have been put into one
common fund so that it would be impossible to attribute a
payment from it to the money of one more than of the
other. Such, at all events, seems to me to be the effect
of the evidence,

It does not appear that this purchase took place at all
at the instance of Madame DeBury, although of course she
concurred in it, The plaintiff, in the management of his
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wife's property, of which he was receiving the benefit, seems
to have thought, for reasons which he has given in his
evidence, that the purchase was a wise one with the view
of improving his wife’s estate. I am unable to see upon
what principle the purchase money in such a case becomes
a charge upon the property. As between husband and wife
it must be regarded either as a gift or as creating a result-
ing trust in favor of the husband. Where the transaction
is between husband and wife, and the conveyance is to the
wife, the presumption is that a gift was intended. That
is, of course, a presumption which may be rebutted by the
facts and surrounding circumstances, but the transaction
itself, unexplained, is evidence of a gift, and will be so held ;
the presumption of gift arising from the moral obligation
to give. So well recognized is this principle that it applies
as well to purchases by the husband in the joint names of
himself and wife, in which case it enures for the benefit
of the wife as survivor. This is the ease whether the gift
be of real or of personal property: Dvew v. Martin (1);
In ve Eykyn's Trusts (2); Fowkes v. Pascoe (3); Brett's
Modern Ld. Cas. (4).

As the question is one of intenticn, evidence of declar-
ations at the time, or of what took place then is admissible
to prove it, though subsequent declarations, except so far
as they prove intention at the time, are not:  Marshal v.
C'r L (5). And in Ez parte Cooper (6), it is said that
when the parties are alive and give evidence, there is no
oceasion to resort to presumption, as the question is
one of fact. The plaintiff himself is the only witness
examined on this point and his evidence is as follows:—
“How did you come to have the deed taken in your
wife’s name ?  Was'that an arrangement, between you and
her?”  To which he replied: “ Yes, I told her I had put it
in her name; of course I could have put it in my own name
if I thought so; the income from my wife’s property and
this property was not then under the control of others, and

(1) 2 H. & M. 130, (4) P. 6, et seqq.

(2) 6 Ch, D. 115. (5) L. R. 20 Eq. 328,

(8) L. R. 10 Ch. 343, (6) [1882) W, N. 96.

VOL. II, N, B, E. R.—22,
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I thought it was better, because she owned the fee in
property adjacent, and I did it in that way as a matter of
convenience, but I could have put in my own name then.”
This evidence taken in connection with matters as they
existed at that time, so far from rebutting the presumption
of gift, entirely supports it. Here was the case of man and
wife and family living amicably together.  Madame DeBury
owned a large and valuable property yielding a large
rental. The plaintiff by virtue of his marital rights received
the rents and profits, and enjoyed in reference to this
property all the rights and privileges by common law given
to the husband, subject only to the few limitations pre-
scribed by the Married Women’s Property Act in force at
that time. Under these eireumstances it was of very little
importance to him whether the title was in his wife or
himself, and as she owned all the adjacent property it was
better that she should own this also. I have no doubt
whatever that the plaintiff had no idea or intention of
creating any trust in his own favor, a conclusion which
seems to me supported by the fact that years afterwards
when this bill was filed and when circumstances had been
materially changed to the plaintift's disadvantage by the
present Married Women’s Property Act, he only asserted a
right to have the property charged with the amount of his
expenditure; a claim which is not only inconsistent with
the idea of any trust, but is rather based on the assumption
that the title is beneficially as well as legally in Madame
DeBury.  The freehold lots therefore stand in the position
of property acquired by Madame DeBury from her husband
during coverture, and as that class of property is specially
exempted from the operation of The Married Women's
Property Act, 1805, the assignment made in pursuance
of that Act by Madame DeBury, and which is in question
in this suit, would not operate to transfer either the title
or possession of the lots to the defendants Coster and Miss
Simonds, at all events during the plaintifi’s lifetime,

The position of the leaschold properties is somewhat
different. At first blush it may seem that the changed
condition in the husband’s status, brought about by The



Il‘] NEW BRUNSWICK EQUITY REPORTS.

Married Women'’s Property Act, 1895, by which his mar-
ital rights as to his wife's property have been so materially
curtailed, ought to give him an equity to be in some
way compensated or secured for moneys expended out
of his own fortune for the purchase of the surrender of
the leases and in making useful and necessary repairs
upon the leasehold premises.  Upon consideration, however,
I have arrived at the conclusion that no such equity exists’
It was argued that by the surrender there was no merger
of the two estates, and reference was made to the payment
of charges, such as mortgages and the like—in support of
that view. In such cases it is always a question of inten-
tion whether the person paying intends to keep the charge
alive for the henefit of himself or not: Adams v. Angell (1);
Thorne v. Cann (2),

There is veally no analogy between such cases and the
present, but if there was, the evidence as I have already
pointed out, shews that the plaintiff’ had no intention except
to put an end to the outstanding term, and thus improve
what was his wife's property in point of law, but his
property in point of use and benefit during his life.  Now
what is the effect of the surrender ?  The less estate merges
in the greater, and the outstanding term of years ceases to
exist. In Co, Litt. (3), it is said that, “ Having regard
to the parties to the surrender the estate is absolutely
drowned.”  See also Saint v. Pilley (4). The instant
that the surrender was delivered to Madame DeBury
and accepted by her as owner of the reversion, the plain-
tiff’ as husband came into the possession of the property
entitled to the rents and profits, not in right of him-
self, but in right of his wife. The lease was ended, and
there was no further relation of landlord and tenant.
This being the effect of the surrender, and there being
ample evidence to shew that in the expenditure of his
money, both in the purchase and the repairs, the plaintifi’s
sole intention was to benefit his wife's property, and thus
benefit himself who had a life estate in it, he could not

(1) 5 Ch. D. 634, (3) 338 b,
(2) [1805] A. C. 11, (1) L. R. 10 Ex, 137,

~ DEBURY
v,
DeBURY.

Barker, J.




356
1902.

DeBURY

v.
DeBURY,
Barker, J.

NEW BRUNSWICK EQUITY REPORTS, [\'OL

during his life, any more than his representatives could
after his death, claim to have a charge upon the property
for the expenditure. What has occurred since to create
any such right ? It is true that the Legislature has enacted
a Statute which, in effect, has taken away from the plain-
tiff many of his marital rights and given to his wife full
power of enjoyment and disposal of her own property
quite irrespective of his control. But upon what principle
can the wife’s right thus secured to her by legislative
enactment, only be exercised on condition that she incumb-
er her property by a charge in favor of her husband which
did not exist before, and the only ground for which is that
the legislation has been prejudicial to his common law
privileges? I can see none. It was not the wife's act
which took away the husband’s rights; it was the act of
the Legislature, and if the wife has chosen, in the exercise
of that right, to make a conveyance of her property, she
has done no more than the law authorized, and has, there-
fore, done no one any wrong which this Court can recog-
nize. Neither am I able to see, at all events as between
husband and wife (and there is no question arising here as
to the rights of creditors) how the exception in The Married
Women's Property Act, 1895, by which property acquired
by the wife from her husband during coverture is exempted
from its operation, affects the conveyance of this property
by the wife. That Madame DeBury can convey all her
interest in this property acquired from her father cannot
be and is not denied. Would that not necessarily carry
with it the whole title? What outstanding interest or
property would remain in the plaintiff which he could con-
vey ? He has no lien, no charge, and no lease. He stands,
as it seems to me, in no better position than he would if he
had spent his time or his money in repairs or improve-
ments which had become part and parcel of the freehold
and inseparable from it, and for which he had no lien or
charge in any way.

I have already pointed out that this is not a case
between debtor and creditor, but one involving the rights
of husband and wife inter se. It will, however, not be
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altogether irrelevant to cite a few cases in which the rights
of creditors, in reference to property similarly situated,
have been discussed. In Ford v. Bowser (1), and in Bell v.
Wetmore (2), the wife’s separate property, though in part
purchased by the husband’s money, was held not liable to
seizure under an execution against him. In Jackson v.
Bowman (3), it appeared that a person in insolvent eircum-
stances conveyed by way of settlement on his intended
wife a lot of land on which he had commenced to build a
house. The house was completed after marriage. On a
bill filed by the husband’s assignee in insolvency, the
Court declared that as against the creditors the wife had
a right to the benefit of the value of the building as it was
at the date of the marriage, but that the expenditure after-
wards,was voluntary. The Vice-Chancellor said: “As to that
part of it which was built before ; suppose it had been com-
pleted before the marriage, I do not see how I could in that
case separate the house from the land. I must have held both
settled upon the wife before marriage, the conveyance of the
land, though before the building of the house, being effectual
for that purpose, and if so, an incomplete house must follow
the same rule.,” In Hill v. Thompson (4), it appeared that
the husband expended money in improving property pur-
chased by his wife from him out of money belonging to
her separate estate. Spragge, C., says: “It is suggested
that a large expenditure of moneys of the husband having
been made in building upon the land in question, the case
falls within the principle of Jackson v. Bowman. If there
is no creditor defeated or hindered by what has been done
in this respect, Mrs. Thompson is entitled to the benefit of
this improvement upon her property.” In Barrack v.
M Culloch (5), Wood, V.-C. says: “It appears that there
was a settlement made of some land to her (the wife's)
separate use in 1841, long anterior to the transaction in
question ; and upon the property so settled two houses had
been built. There is some discrepancy in the evidence as
to what was the exact amount of her money, and the exact
(1) 24 N. B. 510, (4) 17 Gr. #45.

(2)3P. & B. 534, (5) K. & J. 119,
(3) 14 Gr. 150,
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amount of her husband’s money, applied in the building of
the second house ; but the matter occurred too long ago for
any attempt now to be made to open that transaction, and
counsel, very properly, did not seek to do so.  As far as the
original transaction is concerned, that property became
hers; and whether the second house was mainly built with
the husband’s money or her own money is not material,
the property unquestionably when the houses were so built,
became hers, and her interest in it was for her separate use.”

In Hamer v. Tilsley (1), there was a demurrer to the
bill, and the material facts, which, for the purposes of the
demurrer were admitted, were these: The husband purchased
an outstanding life interest in some property to which his
wife was entitled in remainder, and his prineipal motive in
doing so, was that he might obtain possession of the premises
and effect the repairs which were absolutely necessary for
their preservation, with a view to his interest therein in
right of his wife. These repairs which were made at the
request of his wife, amounted to £230; and it was admitted
that this amount was expended and advanced by the hus-
band on the faith of his being entitled to receive the rents
and profits of the premises during the joint lives of him-
self and wife, and that it was intended to be charged in
Equity thereupon. After this expenditure had been made
the husband obtained a divorce on the ground of the wife's
adultery, and she thereupon commenced an action of eject-
ment to recover possession of the premises. He then filed a
bill seeking to have the amount of his expenditure declared
an equitable charge on the premises, and asking for an
injunction to restrain the action. The defendant demurred
for want of equity. The argument there was that the wife
by her adultery had transferred from the husband the rents
which his expenditure created, and which, but for her breach
of the marriage contract, he would have enjoyed during his
life. Wood, V.-C., refused to adopt this contention. He
.\'u‘\'.ﬂ(l (uote from the Jurist report): If the husband had
died, it is clear that his executors could not have claimed
anything. The repairs are executed, not upon the wife's

(1) Johns. 486; 5 Jur. (N, S.) 1344,
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estate, but upon that which is his own during their joint
lives, and the misconduct of the wife cannot give him any
equity against her.  If T were to hold that the expectations
of the husband are to form the subject of equity, I might
have all the husbands in the country making claims for
expenses incurred in the confidence that their wives would
do their duty.” This case is in many respects stronger
than the present.  There the repairs were made at the
express solicitation of the wife, and they were intended to
be an equitable charge, but there is nothing of that kind
in this case. In that case the husband’s loss was the result
of a gross wrong committed by the wife, while here the
wife has done no wrong. A distinetion is sought to be
drawn between the plaintifi’s position as to the repairs put
upon the property sinee 1st January, 1896, when the present
Married Women’s Property Act came into operation, and
his position as to those put upon the property before that
date.  As I have already said, it is not in my opinion
possible from the evidence to shew that the money so ex-
pended was in either case the plaintifi’s money, not derived
in whole or in part from his wife as part of her income.
Jut if it were, I should think under the cirev.ustances of this
case there is no distinetion between the two claims, and
the plaintiff’ has no lien as to either.

I think as a result of the whole case, that the freehold
lots purchased from Rankin should be exempted from the
operation of the trust deed, as being property exempted
from the operation of the Aet of 1895, but that in other
respeets it must be declared as against the plaintiff valid.
The plaintift will also fail as to his elaim for repairs, ete.,
to the Rankin wharf,

As to costs, while it is true that the plaintiff has failed
in the main contention, I think it was a proper course,
considering the large number of the tenants, to obtain an
opinion from the Court as to the construction of the trust
deed and the powers of the trustees thereunder. This was
in the interest of all concerned. There will therefore be no
order as to costs, each party paying their own ; the trustees
to have their costs out of the trust estate.
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GALLAGHER v. CITY OF MONCTON.

Practice— Reference— Warrant to proceed — At whose instance
warrant may be taken out — Authority of Referee to order
parties to proceed — Act 53 Viel., ¢. 4, 8. 160,

By the practice of the Court, and by s. 160 of Act 53 Viet,, e. 4,
where a reference has been entered upon, a warrant to pro-
ceed may be taken out by either party.

Semble, on a failure to adjourn a reference, the Referee has power
under Act 53 Vict., c. 4, s, 160, to issue of his own motion a
warrant for the parties to proceed.

Motion to dismiss bill, or for such other order as to
the Court might seem right. The facts are sufficiently stated
in the judgment of the Court.

Argument was heard February 19, 1902,
W. B. Chandler, K.C., in support of the motion : —

The plaintiff has the carriage of the decree, and the onus
was upon her of proceeding with the reference by taking out
a warrant for the purpose under sect. 160 of the Supreme
Court in Equity Act, 53 Vict,, e. 4. Failing to do so we are
obliged, under sect. 161 of the Act, to apply to the Court
for an order against the plaintiff’ to peremptorily proceed
with the reference, on pain of dismissal of the cause; or
we may make the present application to have the bill dis-
missed as for delay in prosecuting the suit. The practice
of the Court laid down in Smith's Ch. Pr. (1), that if the
party actually prosecuting a decree or order does not pro-
ceed before the Master with due diligence, the Master is at
liberty, upon the application of any other party interested,
to commit to him the prosecution of the decree or order, is
superseded by the Act.

M. G. Teed, K.C., contra : —

The practice of the Court is contained in the Act.

(1) Vol. 2, p. 108,
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Under sect. 160 a warrant to proceed may be taken out by 1902,
may under sections 163 and 164 proceed in his absence. M(J:(\‘r_rg; _
The delay is that of the defendants, whose accounts are

still before the Referee. The notice of motion is insufficient

for any other purpose than to dismiss the bill, and as that

will not be granted no order under it can be made.

Chandler, K.C., in reply.
1902, March 18. BARKER, J.:— \

In January, 1901, there was a reference made in this
case, on the plaintifi’s application, to a Referee to inquire
and report upon certain accounts between the parties. Mr,
Sweeney, the Referee named under the order, on receiving
the order of reference issued his warrant for the parties to
proceed. This was done on the plaintiff’s application,
and the warrant was made returnable on the 20th May,
1901. It seems that the defendants claim a large sum as
due them from the plaintiff on various accounts, and on the
return of the Referee’s warrant they filed with him a sworn
statement of account. To this the plaintiff filed a sworn
objection to some sixty items of the account. The onus,
therefore, of proving the items so objected to was on the
defendants, who were, or at all events seem to have been
regarded, as the accounting parties. Evidence was being
given by the defendants when some question was raised by
the Referee as to his fees, which was brought before me in
an informal way for an expression of opinion, which I gave
(1). The Referee then expressed his willingness to proceed,
but nothing has been done since the 13th of August last.
The plaintiff has not applied for any warrant to proceed,
as she claims the defendants should do that, as their case is
unfinished, and the defendants refuse to take out a war-
rant, as they contend the plaintiff’ alone has that right, as
she has the carriage of the decree. The defendants now
apply on notice for an order that the bill be dismissed, or
for such other order as the Court may think right, on the

(1) Ante, 200,
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ground that the plaintiff has unnecessarily delayed in pro-
ceeding with the reference,

Had it not been that this motion has been made by a
gentleman so familiar with the practice of this Conrt as
Mr. Chandler is, I should have thought the point involved
was not open to argument. I have myself, when acting
under an order of reference, granted so many warrants to
proceed under the same cirenmmstances, and obtained so
many from other officers, including in the number old prae-
titioners who had had a long experience as Masters in
Chancery, that T had considered the practice as settled. It
may, however, be as well to see what warrant there is for it.

When the original Equity Act was passed in 1854,
provisions as to references were made, which have substan-
tially remained unchanged up to the present time. Ina
note which the late Mr. Botsford, who was well versed in
the practice of the Court of Chancery which prevailed
previous to 1854, appended in his “ Rules of Court ™ (1) to
sect. 2 of chap. 3 of Aet 17 Vict., ¢ 18, he says that the prae-
tice before the officer—that is, the Referee of the present
day —must necessarily be regulated by the practice in
the Master's office; for which he refers to Grant’s Ch.
Pr. (2), and Smith’s Ch. Pr. (3). 1 have consulted both
of these authorities and find the same practice laid
down in both. The first step is for the solicitor obtain-
ing the reference to carry in the deeree, and to take
out a warrant to proceed.  On its return the parties
attend and, if necessary, settle the course of procedure
as to the matters referved.  That seems a warrant, which is
taken out on the application of the solicitor who obtained
the order of reference ; and so it is provided by sect. 161 of
our present Act (53 Viet, ¢ 4), as it was by the corre-
sponding section of the Act of 1854, that if he does not
proceed within a month from the date of settling the order
an application may be made under that section. That the
Referee can issue subsequent warrants I think there can be
no doubt, and 1 can tind nothing either in Smith or Grant,
which gives support to the idea that warrants to proceed

(1) P. 70. (2) Vol. 1, p. 811, (3) Vol. 2, p. 06,
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on a reference can only be taken out by the party at whose
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instance the order of reference was obtained. On the con- Gautaciir

trarvy quite a different practice prevails. In Smith (1) it
issaid: “If the plaintiff is an accounting party, one of
the defendants leaves interrogatories for his examination.
So where the plaintifi’ negleets to proceed, any defendant
may take such steps as are necessary for the due prosecu-
tion of the reference before the Master.” At page 117 of
the same book it is said that when the charge has besn
allowed the defendant (that is, the accounting party—see
note to page 116) carries in his discharge. A warrant to
proceed on this discharge is then taken out and served. It
is not stated in words that this warrant is taken out by the
defendant, but it is clear that it isso. At page 121 it is
said that if the discharge is brought in, and the accounting
party does not proceed with it, or having partially pro-
ceeded on it, queried items remain to be disposed of, the
plaintiff’ should take out and serve a warrant to dispose of
the same, and if the defendant does not then support the
items, or crave time, the whole of such payments may be
struck out. From this passage it seems to me clear that
two things are provided for. In the first place it is pro-
vided that a certain course can be adopted if the defendant
does not proceed. Involved in that is, I think, a power to
the defendant to proceed, which he can only do by taking
out the warrant for that purpose, as already mentioned. If
he does not do that the plaintiff’ can himself force him on
by taking out a warrant for that purpose. I have no doubt,
whatever, that under this old practice it was quite compe-
tent, in the condition in which this matter now is, for the
defendants to have taken out a warrant to proceed with their
evidenee, and complete their proof in support of the items in
their account to which an objection has been filed. I also
think that it would have been quite competent for the
plaintiff to have taken out a warrant for the defendants
to proceed, if she had so desired. I should have come to the
same conclusion under section 160 of the present Equity
Act, by which it is provided that “no summons or warrant

(1) Vol. 2, p. 104,
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shall be issued by any Referee on a reference other than to

UALI’-;A(IIII“ require the parties to proceed, which they shall do forth-

Crry o¥
MoNCTON.

Barker, J.

with, if required by the Referee, with power of adjourn-
ment, and, on omission to adjourn, with power to proceed
on notifying the parties.” It is not necessary to express an
opinion on the point, but T am disposed to think that this
section gives the Referee ample power on his own motion,
if he thinks fit, to issue his warrant for the parties to pro-
ceed, where the continuity of the proceedings has been
broken by an omission to adjourn them. He is an officer
of the Court, to whom certain matters have been referred,
in reference to which he is to inquire and report to the
Court, so that the matters involved in the suit may be
determined, and such a power is therefore not an unreason-
able one. But if the section does not go so far, I entertain
no doubt that it does authorize the Referee, after the first
warrant has issued, to issue any subsequent warrant either
on the application of the party who wishes to proceed
himself, when it is his duty to proceed, or to force the other
party to proceed when it is his duty to proceed.

I therefore think that while the plaintiff might have
taken out a warrant he was not bound to do so, and that
the defendants, if they wish to go on, can take out a war-
rant for that purpose. This is, I think, in accordance with
the old practice. I think it is warranted by the section I
have quoted, and so far as my experience goes, it is the
practice which has prevailed for very many years.

This motion must be dismissed with costs.
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FREEMAN v. STEWART.

Agreement—Option to purchase land—Time the essence of the
agreement — Injunction — Restraint of ejectment action —
Terms of granting injunction— Equitable relief in ejectment
action —Specific performance—Act 60 Viet., c. 24, 8. 283,

Time is of the essence of a unilateral agreement, such as an
option to purchase land.

On an application for an injunction order, in a suit for the specific
performance of an agreement for the sale of land, to restrain
an action of ejectment by the vendor to recover possession
of the land, the Court ordered that on the defendant con-
fessing the action of ejectment the plaintiff should be re-
strained until further order from taking possession; other-
wise the application should be dismissed.

Semble, that relief by specific performance cannot be obtained
under s. 283 of Act 60 Vict., c. 24,

Motion for an interim injunction order. The facts are
sufficiently stated in the judgment of the Court.

Argument was heard April 1, 1902.

D. McLeod Vince, and J. C. Hartley, in support of the
motion,

A. B. Connell, K.C., contra : —

Time is of the essence of a contract in equity as well
as in law, and the Court will not relieve against the
failure to perform the contract on the date appointed
for its completion, exeept where it would be inequitable
not to do so. See Tilley v. Thomas (1); Parkin v,
Thorold (2); Patrick v. Milner (3); McLaggan v. Hutchi-
son (4). No equity exists here in excuse of the
plaintiff’s delay in making a tender from October 6th,
the last day on which the option to purchase could
be exercised, to November 15th, the date on which the
tender was made. The agreement was unilateral, and

(1) L. R. 3 Ch, 61. (3)20C. P. D, 842,

(2) 16 Beav. 59, (4) 30 N. B, 185,
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consequently time must have been originally of its essence:
Fry on Specitic Performance (1); Moss v. Barton (2); Austin
v. Tawney (3). The Court will not restrain the ejectment
action if the equitable rights of the parties can be there
conserved : Bispham's Principles of Equity (4).

Sect. 281 of The Supreme Court Act, 60 Viet., ¢. 24, enables
a defendant who has a defence to an action of ejectment on
equitable grounds, in addition to the notice denying the
plaintifi’s title, and asserting title in himself, to state by way
of defence facts which entitle him on equitable grounds to
retain possession ; and by seet. 283t is provided that the
defendant may in such statement, as in a bill in Equity, or
in an answer asking cross relief, attack the title of the
plaintiff on any ground whatever, and in all such cases he
may pray and ask for relief against the plaintiff; and it
shall be competent for the Court, on the hearing or trial of
the cause, in all such cases to grant or withhold the relief
prayed for, as law and justice shall demand, and generally
to do justice, and to determine all questions between the
parties arising in the action according to law. The plain-
tiff' is defending the action of ejectment upon equitable
grounds, and has put in a statement of defence disclosing

the facts shewn by the bill in this suit.
Vinee, in reply :—

The plaintifi’s repeated efforts to pay the money shew
his good faith, and entitle him to relief. Time is not
in Equity the essence of a contract in the absence of
an express stipulation for the purpose; or unless it can
be necessarily implied from the nature of the property,
or the surrounding cireumstances: 7illey v. Thomas (5). The
mere mention of a time at or before which an act is to be
performed is not sufficient: Hearne v. Tenant (6); Webb v.
Hughes(7). The former doctrine of the Court of Equity
was that the parties could not contract that time should be

(1) 2nd ed., ss. 1061, 1073, (5) L. R. 3 Ch, 61,
(2) L. R, 1 Eq. 474, (6) 13 Ves. 287,280,
(3) L. R, 2Ch, 143, (7) L. R, 10 Eq. 286,

(4) S. 409,

an
29
wl
in

Th




Il.] NEW PRUNSWICK EQUITY REPORTS,

of the essence of their agreement, and that rule is only
modified where it clearly appears they intended that time
should be of the essence of the agreement: Hudson v.
Bartram (1); Hudson v. Temple (2); Hatten v. Russell (3).
Time cannot be of the essence of an agreement to a vendor,
for the failure of the vendee to make payment on a named
date does not inflict upon him an injury for which money
will not be sufficient compensation. Interest is usually suffi-
cient amends, and the plaintiff included that in his tender.
The action of ejectment will not afford the relief to which
the plaintiff is entitled. It would leave him in possession,
whereas he is entitled to a conveyance from the defendant
under a decree for specific performance. See Eden on
Injunctions (4). No jurisdiction to grant relief of this
nature in the action of ejectment is conferred by the
Supreme Court Act.

1902.  April 15. BARKER, J.:—

This is an application for an ‘nterim injunction order
to restrain the defendant from proceeding in an action of
ejectment against the plaintiff for recovery of the . sses-
sion of a piece of land in Carleton County. The motion is
founded upon a sworn bill, by which it appears that the
plaintiff is the assignee of a certain lease, dated October 7,
1892, made by the defendant to one Perkins, by which the
land in question was leased to Perkins for a term of three
years at a rent of 8150, payable in advance, with a right
to extend the term for a further period of six years—that
is, two terms of three years each—on paying a further sum
of 8150 in advance, at the beginning of each term of three
years. Perkins paid the first $150 on obtaining the lease,
and the second 8150 on the 7th October, 1895. On the
20th August, 1898, he assigned the lease to the plaintiff,
who paid the third $150 on the 7th October of that year,
in extension of the term for the full period of nine years,
The lease contains the following purchase-clause : “And it

(1) 8 Madd. H0. (3) 38 Ch. D. 339,
2) 20 Beav. 536, 4) P. 27,
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is hereby agreed that the said Perkins shall have the right
to purchase, and the said Freeman hereby agrees to sell,
alien, release, convey and confirm the said building plot of
land, with all improvements thereon, to the said Shedric A.
Perkins at any time within the said nine years conveyed
by the said three terms of this indenture, on the payment
by the said Shedric A. Perkins, his heirs and assigns, of the
sum of six hundred dollars. And it is further agreed that
any payment which may have been made on account of
this lease rent in advance of the time at which such
conveyance may occur, may be allowed as part payment of
the sum of $600, and the full time effected by the lease is
nine years, subject to all conditions and provisions con-
tained therein.”

The bill alleges that two or three days before October
7, 1901, the plaintift informed the defendant that on that
day he would be prepared to pay him the sum of 8150, as
the balance of the purchase money for the land. Section 7 of
the bill is as follows:—* That on the seventh day of October,
in the year of our Lord one thousand nine hundred and one,
the plaintifft went to the home of the said defendant in the
said Parish of Wicklow, and took with him one hundred and
fifty dollars, and did not find the said defendant at his home,
and upon making diligent inquiry, the plaintiff ascertained
that said defendant was not at home, but was in the County
of Aroostook, in the State of Maine, one of the United
States of America, and the said plaintiff’ offered to pay the
money to the person at the time in possession of the house
of the said defendant, who would not accept the same, and
telling Lim that it was the balance of the purchase money
due the defendant for the lands occupied by the plaintiff,
and mentioned in the agreement hereinbefore in the first
paragraph of this bill set forth;” that is, the agreement
in the lease which I have mentioned. Except as to the
meagre information in the section of the bill which I have
quoted, I am altogether in the dark as to what took place
on the 7th October last at the defendant’s house. The
bill, however, goes on to allege in sections 8 and 9, that the
plaintiff on the 15th November, 1901, and again on the 25th
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of the same month, offered the defendant to pay him $160
as the final payment of this purchase money, and that the
defendant on both oceasions refused to accept it. The
plaintitf’ then commenced this suit for a specific perform-
ance of the contract to convey, and the defendant com-
menced his action of ejectment. In fact, the writ of summons
in ejectment was issued before the summons in this suit, but
not served until afterwards, but it appears that when the
suit was commenced the plaintift’ did not know anything
of the ejectment proceedings.  The defendant claimed that
this motion should be refused on several grounds; but for
the purposes of the order which 1 shall make, it is only
necessary to consider one of them.

The defendant’s Counsel contended, and the plaintift's
Counsel admitted, that the nine years expirved with the 6th
October, 1901, and therefore if any sufficient offer to pay
were made on the following day it would be after the
expiration of the time within which the defendant had
agreed to convey.  Inany ease, I eannot think that what
took place on the 7th October, as deseribed in the bill,
would necessarily amount to a tender of the money. The
plaintiff’s Counsel does not in fact contend that it does
amount to more than evidence of a bond fide intention on
the plaintiff’s part of acting on the agreement and exerecising
his option to purchase.  And he relies altogether upon the
principle that time is not the essence of the contract, it not
being specifically made so by the contract itself, and there
being nothing either in the nature of the property or the
surrounding cireumstances, to imply any such condition.
And in that case, he contends, as there is clear proof of a
bond fide intention on his part to purchase, the offer to
pay on the 15th November would, in Equity, be considered
sufficient, the additional $10 tendered being ample compen-
sation by way of interest on the money for the few weeks’
delay. I dare say this contention would prevail if this
were the ordinary ease of vendor and purchaser—where
the one had agreed to buy and the other to sell, and where
cach had an enforceable contract with the other. But that

VOL, Il N. B, E, R,—25

369

1902
FREEMAN
v,
STEWART.

llnrkur, J.




370

I"O()"'
¥ uw MAN
8T I’\\ ART,

Barker, J.

NEW BRUNSWICK EQUITY REPORTS. [\'Ul..

principle does not apply to unilateral covenants or optionq
to purchase such as this, where but one of the parties is
bound, and he is only bound upon eertain conditions to be
performed by the other party. In such a ease, if the condi-
tions are not strictly performed, the party is not hound to
convey, for if he were, a condition would be imported into
his contract by which his liability would be regulated,
although he had never in any way assented to it. In such
contracts time is always of the essence of the contract, and
the party seeking the performance of it must, at all events
in the absence of fraud, or some other circumstance which
would as between the parties be an excuse, shew a strict
performance of the condition upon which his right depends.
This proposition is, I think, supported hy the following,
among other cases: Lord Ranelagh v. Melton (1); Brooke
v. Garrod (2); Weston v. Collins (3); Harris v. Robinson
(4): Ball v. Canada Co, (5); Forbes v. Connolly (6).

As this case now comes before me I should, under ordi-
nary cireumstances, dismiss this application with costs, as
the plaintiff has not shewn any right to the relief he asks
for. I think it, however, the duty of the Court to prevent,
so far as it is possible, unnecessary complication hetween
litigants, and to adopt a course which scems to afford them
the most complete remedy in as speedy and inexpensive a
manner as possible. It seems that the plaintiff, with other
defences to this action of ejectment has, in pursuance of
sect. 281 of The Supreme Court Act, G0 Viet., ¢. 24, stated
by way of an equitable defence, the facts relied on in
this suit and set forth in this bill. And it is contended
by the defendant that, having thus selected his tribunal at
law he must abandon this suit, especially as seet. 283 of the
Act gives the Judge at Nisi Prius ample power to determine
the equitable rights of the parties. It may be quite within
the Judge's power in such a ease if he thought the defend-
ant in possession had an equitable right to have a legal title
conveyed to him by the plaintiff, to direct a verdict to be

(1) 10 Jur. (N. S,) 1141, (4) 21 Can. 8. C. R, 300,
(2)3 K. & J. 608, (5) 24 Gr. 281,
(3) 11 Jur. (N. S.) 100, (6) 5 Gr, 657,




ll‘] NEW BRUNSWICK EQUITY REPORTS.

entered for the defendant in ejectment, and thus prevent

him from being turned out of possession: but that would

not give this plaintiff the substantial relief to which he is
entitled, if' he is entitled to anything, that is, a conveyance.
This relief he can eertainly get by means of this suit, but so
far as T can see he could not get it by any procedure estab-
lished by the sections to which I have referred. 1 think
the proper course is, and I shall so order, that on the
defendant giving a confession in the action of ejectment on
or before the 22nd of April instant, when the next Carleton
Cirenit opens, with leave to enter up judgment immedi-
ately, the present defendant, that is, the plaintiff in eject-
ment, will be restrained from proceeding to enforce the
Judgment by writ of possession or otherwise until further
order, in which case the costs of this present application
will be reserved until the hearing. In case the plaintiff
shall not give such confession this application will stand
dismissed with costs.

1902,
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1902, TRAVERS v. THE ROMAN CATHOLIC BISHOP OF
B SAINT JOHN.

April 15

Will—** All my estate, veal and personal "— Explanatory declara-
tions—Intestacy—Suit for construction of will—Costs,

The Roman Catholie Bishop of Saint John is a corporation sole,
The testator, incumbent of the bishoprie, by his will made
in his private name declared that, ** although all the church
and ecclesiastical and charitable properties in the diocese are

! and should be vested in the Roman Catholie Bishop of Saint

I John, for the benefit of religion, edueation and charity, in trust,

according to the intentions and purposes for which they were
| acquired and established, yet to meet any want or mistake,
! give and devise and bequeath all my estate, real and personal,

" wherever situated, to the Roman Catholic Bishop of Saint

| l John, in trust for the purposes and intentions for which they
[

ure used and established.” He then gave coupon bonds to
the same devisee in trust for described charvitable objects,
a sum of money for masses, and a leg»_y of a sum of money.
The testator held in his own name certain real estate which
had been conveyed to him for religious, charitable and edu-
cational purposes of the church. He possessed in his own
18 right m-u' and personal estate, the income from which he had
used in common with income from all sources of church
revenue, for the uses of the chureh, including its educational
and charitable needs, as well as for his private purposes. In
a suit by the next of kin for a declaration that the testator
had died intestate as to his real and personal estate, less the
specific and pecuniary bequests :
Held, that the testator's real and personal estate passed by the
will.
The Court being of opinion that the above suit was one proper
to be brought, allowed the plaintiffs their costs, to be paid
out of the estate,

Bill for the construetion of the will of The Reverend
John Sweeny, deceased, late Roman Catholie Bishop of
Saint John. The facts fully appear in the judgment of the
Court.

Argument was heard March 25, 1902,

A. A. Stockton, K.C., J. H. Barry, K.C, and J. L.
Carleton, K.C., for the defendants :—

The will passes all the testator's real and personal
estate, The words, “I give and devise and bequeath all
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my estate, real and personal, wherever situated,” are
conclusive of the question. The testator would not have
used them if his purpose was merely to vest in his
ecclesiastical successor property of the church in the
testator's name. He would in that view have limited the
devise to church property. But a will of that scope
would have been a futile instrument.  Moreover, were the
will so limited, the testator would have died intestate as
to his own property. The testator makes it clear that he
intended the will to include his own property, by the words,
“Yet to meet any want or mistake, I give,” ete. No more
explicit indication could have been made by him that he
was conscious that he was disposing of his own property,
and that it was his intention to do so. The operative
clause of the will will not be eut down to signify only
church property by reason of the words, “in trust for the
purposes and imtentions for which they are used and estab-
lished.” The testator's real estate was treated by him as
ecclesiastical property equally with property of the church.
The revenue from it was mixed with church monies, and
therefore it must have come to be regarded by him as
indistinguishable in that respect from church property.

[BARKER, J.:—Upon what trust would Bishop Casey
take this property ?]

Any obscurity in the trust would not destroy the
gift. If the words were, “all my estate * * * in trust
for the purposes and intentions for which it is used
and established,” the validity of the gift would be
unassailable though the trust could not be ascertained.

[ BARKER, J. :—Do not the words signify that the testa-
tor is referring only to church property ?]

That can only be allowed if the will is not read in its
plain, grammatical sense, and in that construction the
testator would have died intestate as to his own property.
That is a result always avoided where possible, and it is a
rule of construction that a testator must not be assumed
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1902, to have intended to die intestate: In re Harrison (1);
TravERS In ve Redfern (2); Edgeworth v. Edgeworth (3).  The
T:!fT"f::l"I;\.-\‘ words “for the purposes and intentions,” ete., can be read
J:K‘;‘go::: as referring not to the testator’s own property, but to
“church * * * properties.” The general words, “all my

estate, real and personal” ought to receive their full
and natural meaning, and should not be limited under
the doctrine of ejusdem generis by the precedent refer-
ence to church property. The modern view has been
to disregard or ignore that doetrine. In Aunderson v.
Anderson (4), the rule is stated thus by Lord Esher,
M. R.: “Prima fucie general words are to be taken
in their larger sense, unless you ean find that i the par-
ticular case the true construction of the instrument requires
you to conclude that they are intended to be used in a
sense limited to things ejusdem generis with those which
have been specifically mentioned before” Reading the
operative words of the will in their plain and common
meaning, or determining their meaning by a serutiny of
the will as a whole, there can be no doubt that the testator
intended the will to embrace his own and church property.
See Jones v. Curry (5): Scale v. Rawlins (6); Grey v.
Pearson (T); Lowther v. Bentinck (8). It is proper to
take into consideration the estrangement between the
testator and the plaintiffs, and the unlikelihood that he
would intend that Mrs. Travers should inherit his property. (

C. N. Skinner, K.C., and L. A. Currey, K.C, for the

plainti I
The key for the construction of the will lies in the :

declaration of the testator of his object in making the will,

and in the circumstance that the title to property of the I

chureh was in his name. It is to meet a want or mistake, he

says, that he gives and devises his property. But the want q

or mistake is not met by a gift of his own property. The &
(1) 30 Ch. D, 300, 393, (5) 1 Swan. 66, 72 n
(2) 6 Ch. D, 133, 1306, (6) [1892] A, O, 342, o
(3) L. R. 4 H. L. 35, 40. (7) 6 H. L. C, 61, 106, ;‘l

(4) [1805] 1 Q. B. 748, 753, (8) L. R. 19 Eq. 1606,
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gift must, therefore, be held to refer to property that is
affected by a want or mistake. That this intention was
single to his mind is apparent in the words, “in trust for
the purposes and intentions for which they are nsed and
established.” Those words do not apply to his own property.
Church, ecclesiastical, and charitable properties, previously
described as being held “ for the benefit of religion, edu-
cation and charity in trust, according to the intentions and
purposes for which they were acquired and established,”
are manifestly meant by the reference.  His own property
was not “acquired and established for the benefit of religion,
education and charity,” nor was it “ used and established ”
for such “purposes and intentions.” The argument that
the revenue from the real estate was thrown into hoteh-
poteh with revenue from ecclesiastical sources proves noth-
ing, for the common fund was used indiseriminately for
private and ecclesiastical ohjects. The simple fact of mixing
the income from his own real estate with that of church
property could not divest him of his ownership and eontrol
of it. It was, therefore, not subject to a trust, and did not
fall within the classes of property enumerated by him.
Had he intended to dispose of his own property, the elabor-
ate reference to church property was unnecessary. The
only property he had in mind was that of the church, and
the only object he wished to achieve was to take the title
out of himself and vest it in his successor.

[BarkER, J.:—If the will relates merely to church
property, there was no necessity to include personal estate,
for with respect to that, there was no want or mistake to
be met. It seems clear that he intended to dispose of his
personal estate, why therefore not also his real estate /]

The words “real and personal” are so trite that he
would use them without stopping to analyse them. We
submit that he died intestate as to his personal estate,
minus the coupon bonds and the pecuniary bequests. As
gifts out of personalty they are inconsistent with the
notion that the earlier disposition of all “my " personal
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estate referred to his own personal estate. By Act
25 Viet., e 75, s. 5, provision is made for the vesting

Tue lumlu in the Roman Catholic Bishop of Saint John of lands held

in trust by any person for any Roman Catholic Church
" within the diocese of Saint John, The testator was familiar
with the Aet, and sought by his will to anticipate the
difficulty the Act was passed to obviate.

1902, April 15. BARKER, J.:

The objeet of this suit is to obtain a declaration as to
the construction to be placed on the will of the late
Right Reverend John Sweeny, who was the Roman
Catholic bishop of St. John for very many years previous
to his death, which took plnu- on the 25th March, 1901,
Mrs. Travers, who with Dr. Travers her husband, are the
plaintiffs, is a sister of the late Bishop, and his sole next of
kin, and the defendants are the executors and devisees
under the will. The will in question is in the testator’s
own handwriting, it is dated April 2, 1895, nearly six years
before his death, and it has been duly proved, and letters
testamentary granted by the Judge of Probates of St. John.
It is claimed by the plaintiffs that the Bishop's sole inten-
tion in making this will, was to remedy some supposed
defeets in the title to certain |nml;vrlivs standing on the
records in his individual name, but which really were
church properties, and should have been legally as well as
beneficially vested in the Bishop, in his corporate name—
“The Roman Catholie Bishop of Saint John,” and that as
to his own individual real estate there was a total intestacy,
and as to his personal estate a partial intestacy, in which
case the whole of the real and the undisposed of personal
property would go to Mrs. Travers as the sole next of kin.
The will in question is as follows :—

“In the name of God, amen. I. the Right Reverend
John Sweeny, of the City of St. John, in the Province of
New Brunswick, being of sound mind and in good health,
but remembering the uncertainty of life, do hereby declare
this to be my last will and testament, hereby revoking
all former wills by me at any time made.
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“It is my will that all my just debts be paid and 1902,
discharged without unneeessary delay, after my decease. Travirs
Although all the church and ecclesiastical and charitable TmTl'::;r“H
properties in the diocese are and should be vested in the gLIsHOP.OF
Roman Catholie Bishop of Saint John, New Brunswick,
for the benefit of religion, education and charity, in trust,
according to the intentions and purposes for which they
were acquired and established, yet to meet any want or
mistake, I give and devise and bequeath all my estate, real
and personal, wherever situated, to the Roman Catholic
Bishop of Saint John, New Brunswick, in trust, for the
purposes and intentions for which they are used and
established.

“I give and bequeath to the R. C. Bishop of Saint
John, the coupon bonds that T may have, to keep invested
and re-invested for the benefit and support of the
Orphan Asylum;, Cliff street, the Saint Patrick’s Industrial
School, Parish of Simonds, and the Mater Misericordim
Hospital, Sydney street, City of Saint John.

“1 give also to my executors five hundred ($500) dollars
to have masses said by the priests of the diocese, for the
benetit of my soul and the souls of my departed relatives.

“I give also to Monsignor Thomas Connolly, V. G., one
hundred dollars, in token of good will and on account
of the trouble he may have in the execution of this will, ete.

“ And T hereby appoint the Roman Catholic Bishop of
Saint John and the Very Rev. Thomas Connolly, V. G,
executors of this my last will and testament.

“In testimony whereof, I have hereunto set my hand
and seal, in the City of Saint John, New Brunswick, the
second day of April, in the year of our Lord one thousand
cight hundred and ninety-five.”

The controversy in this suit arises over the true
meaning of the sentence in the will commencing with the
words, “Although all the chureh,” ete., and it is said there
is an ambiguity in the language which can only be made
clear by reference to surrounding circumstances. The
evidence, which was given practically without objection

Barker, J.
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by either side, shews, according to the plaintiffs’ conten-
tion, that the Bishop when using the words, “any want or
mistake,” in the introductory part of the sentence, could
only hiwve had in his mind the position of the properties to
which T have already referved.  And in order to prove
that these were properties actually in that position, the
plaintiffs read the admissions in the fifth section of the
defendants’ answer, as follows :—

“We admit that while such Bishop there had been
devised and deeded to the said The Right Reverend John
Sweeny certain real estate which was intended by the
devisors and grantors to be in trust for the Roman Catholie
Church for the benefit of religion, education and charity,
but which stood on the records in the name of the said The
Right Reverend John Sweeny personally.  The particu-
lars of such real estate are as follows :— Property on old
Loch Lomond Road, deeded to deeeased by H. Bowyer
Smith, intended for cemetery purposes.  Property known
as the Campbell property, situate on the corner of CLff
and Coburg Streets, in the City of Saint John, deeded
by Ellen S. Campbell to the deceased.  Stephenson lot (so
called) on Duke Street, in the City of Saint John, deeded
by Susannah Stephenson to deceased for her maintenance
in Mater Misericordiae Home.” )

The Bishop at the time of his death was the owner
of a valuable lot of land on Union Street, in the City of
Saint John, upon which there is a large brick building
which yields, and has for many years yielded, a substan-
tial rental. This property, and an adjoining lot spoken of
as the Hopkins lot, belonged to the late James Sweeny,
the Bishop's father, who died intestate some forty years
ago, leaving a widow and several children surviving. The
title to these two properties had sometime previous to
1894, become vested in the Bishop and his sister, Mrs
Travers, as tenants in common, the Bishop being entitled
to five-cights, and Mrs. Travers, three-eights. In 1894, after
some discussions and negotiations, carried on principally
through their solicitors, an agreement for a partition of
this property and a settlement of the James Sweeny estate
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was made by the Bishop and his sister. In execution of
this agreement the Bishop released his interest in the Hop-
kins lot to Mrs. Travers, and paid her $2,000 in eash, and
she, in return, released her interest in the remainder, that
is, the lot which the Bishop owned at the time of his death,
and also released him from all elaims as administrator of
his father's estate and otherwise. The evidence goes to
shew that Mrs. Travers was not altogether satisfied with
this settlement though she agreed to it that in the negoti-
ations which led up to it, she claimed to be entitled to
more than she actually reccived; and there is no doubt
that, as a result of these differences, the intercourse between
the Bishop and Mrs. Travers was for a considerable period
by no means so cordial as it had been. It is said to be a
highly improbable thing that under these eireumstances
the Bishop should only eleven months afterwards have
exeented a will, -written by himself, in words disposing of
all his real estate, and yet intended to die intestate as to
the only real estate he owned, and, in that indirect way,
give it to his sister. The brick building on this lot had
been erected some years before the partition took place, by
the Bishop at a cost of $11,000 as given by Dr. Travers,
and of $17,000 as given by Mr. Carleton, neither of them
having any personal knowledge of it, but speaking from
information derived from the Bishop himself. According
to Dr. Travers's account the money was a part of moneys
left in the Bishop’s hands by Catholies of Saint John on
interest, and which was afterwards all paid back. Accord-
ing to Mr. Carleton’s account the money was money con-
tributed by the Catholies of Saint John for chureh purposes,
and in which event Mr. Skinner contends the surplus rents
would have long since paid off the amount.

The financial atfairs of the diocese, so far as they relate
to St. John, where they were under the direct personal
direction of the Bishop, were managed in this way. The
moneys received from all sources—the Cathedral collections,
pew rents, interest on investments, rents of school houses,
and the rents from this Sweeny property—were all put into
one common fund, and as the amount from time to time
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accumulated to a sum sufficiently large for the purpose, it
was deposited in the Bank of British North America to the
eredit of an account which had been eurrent there fora great
many years, and kept in the Bishop's individual name.
Whatever the Bishop required either for his own personal
expenses, or for the maintenance of any of the church,
educational or charitable organizations, or for any other
purpose, was drawn from this fund. The rents from the
Sweeny property were treated as, and in fact, made, a part
of it. Insurance premiums, water and city taxes and
disbursements necessary for the repair of the properties
were drawn for against this fund. The Bishop kept no
accounts of the several properties—he kept no books of
accounts, and he had no fixed stipend or income as Bishop.
His cheque books for a number of years were produced,
and a reference to the stubs of the cheques, shewed the
purposes for which the moneys were from time to time used.
In 1862 the Roman Catholie diocese of New Brunswick,
which up to that time included the whole Provinee, was
divided into the dioceses of Saint John and Chatham, the
former comprehending the counties of Carleton, York, Sun-
bury, Queen'’s, King's, Saint John, Charlotte, Albert, West-
morland, and a part of Kent. And by an Act of Assembly,
25 Viet., ¢. 75, passed on the 23rd April, 1862, the late
Jishop was ereated a corporation sole, under the name of
“The Roman Catholie Bishop of Saint John,” with power
to acquire and hold, subject to eertain limitations, real and
personal estate within the Provinee, for eleemosynary, eccle-
siastical or educational purposes. Mr.Curreyin his argument
referred to section 5 of this Act, as curing defects in titles
similar to those which the plaintiffs contended the Bishop
desired to cure by his will ; and it was said that this section,
with which the Bishop would be familiar, evidently
suggested to him a reason for doing what he has done,
On looking over the Act, it will be seen that section 5 has
no such meaning as Mr. Currey sought to give it. This
section has nothing whatever to do with remedying defects
in titles. It simply vests in the new corporation—that is,
the Bishop of Saint John, in his corporate name—the several
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church properties within the territorial limits of his diocese,
which up to that time had been held by or in trust for the
old corporation. Seetion 2 does make it lawful for any
person in whose name church property might then be held,
or which might thereafter be held, in trust for the Roman
Catholic Church in the diocese, to transfer the same by
deed to the Roman Catholie Bishop of Saint John, a provi-
sion which simply ereated the new corporation a trustee
of such property in case of such transfer. With such a
provision in this Act, it seems difficult to see why the
Bishop should not have taken advantage of it, and trans-
ferred the properties which were in his own name by deed,
if his sole purpose in making a will were to accomplish the
object attributed to him.

While T have thought it necessary, in view of an
appeal, to state the above facts as I find them, they are not
in my opinion material to the determination of the question
involved in this suit.

It was not disputed on the hearing, that the devising
clause in this will—“1 give and devise and bequeath,” ete.,
was amply sufficient, if taken without the words which
precede it, to pass all the testator’s real and personal estate.
They are plain, apt words for that purpose, clear in
their meaning, and altogether, as it seems to me, free
from doubt or ambiguity of any kind. Taken alone
no one would think of attributing to an illiterate person,
much less an educated one, any other intention than that
of giving away and disposing of all his property to the
person mentioned as devisee. The intention, however,
must be gathered from the whole will, and, most certainly,
not from a selected portion of a sentence. And this inten-
tion, it is said, is altogether changed by the preceding part
of the sentence. As I read the first part of this sentence,
it is nothing more than giving, in the Bishop's language, a
reason or explanation for the disposition of his property
which he intends to make. What that reason really is he
does not clearly tell us; and even if extrinsic evidence
were admissible for the purpose, I am unable to say, and I
think it the merest conjecture, to attempt to say precisely
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what was operating on the Bishop’s mind when he wrote
the words he did.

What was the want or mistake he proposed to
meet 7 I oadmit I have no very well-defined ideas on
the subjeet, and the suggestions of Counsel, varied as
they were, only go to prove how uncertain and unreliable
any conclusion on the subject must be. One thing, how-
ever, is certain, that whatever the want was, or whatever
the mistake was, which the Bishop had in his mind, he
intended to supply the want and meet the mistake by
“giving and devising and bequeathing all his estate, real
and personal, wherever situated, to the Roman Catholic
Bishop of Saint John.” That was his remedy, and I am
unable to see upon what principle this Court should supply
an altogether different one,  Neither am I able to see, upon
any rule of construction applicable to wills, why the clear
and unambiguous language of this devise should be limited
to these ehurch properties, even if it were capable of clear
demonstration that it was to them the Bishop referred in
the first part of the sentence.

In Belaney v. Belaney (1), Lord Chelmsford, L.C., says :
“The rule laid down by the House of Lords as to the con-
struction of wills is, that you are to take the words as being
used in their proper meaning, unless something is found in
the will to shew that the testator intended to use them in
a different sense.  If the words of the will are ambiguous,
you may resort to the surrounding cirenmstances as a help
in ascertaining the testator’s meaning, but it has never
been decided that you ean do so when the words are clear”
In that ease the testator devised “all his personal property
estate and effects.” And the Court held that the meaning of
these words was clear; that the word “personal” qualified
the three following words, and therefore the devise did not
pass real estate. The Lord Chancellor adds: “I might
here guess that it was the testator’s intention that all his
interest in this property should go in the same direction,
but that would be mere conjecture, and 1 should have to
strike out the word ‘personal’ in order to give the will
such a construction.”
(1) L. R. 2Ch, 138,
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In Cole v. Wade (1), the Master of the Rolls says: “T 1902,

do not apprehend, that a hequest, actually made, or a power ’rn'{'\T:uT'
given, can be controlled by the reason assigned. The Tur Romax
assigned reason may aid in the construetion of doubtful h‘:'l’;'l":,'“;:':
words, but eannot warrant the rejection of words that are
clear.” This doctrine is adopted in rule 12 of Jarman’s Rules
of Construetion. InSavile v. Kinnaird(2),Kindersley,V.-C.,
says: “Now, I think it may be considered as a rule of eon-
struction, that if, according to the language of the operative
part of the instrument, there would be no reason for doubt
as to the construction, if the words arve large enough to
embrace two classes of objects, that you should not cut
down that large scope and effeet of the operative part
merely because that reeital does not refer to both the classes.
If, indeed, the langnage used in the operative part of the
instrument were language ambiguous, upon which, if it
stood by itself, you would have a doubt as to what it
meant to embrace, then, indeed, you may use the recital for
the purpose of giving a construction to the operative part.”
Applying this prineiple to this present will, why should
the devise be restricted to these church properties, even on
the assumption that the Bishop had them in his mind?
The operative clanse is elear and amply sufficient to inelude
the property in question as well ; why then eut down and
restrict the sgope of the operative clause, especially when
the effect would be to cause an intestacy, a result never
permitted except in the clearest cases, and where by no
rule of construction can it be avoided.

There can be no doubt that the Bishop intended to
dispose of his personal property. There does not seem to
be any defects of title in reference to that to be cured ;
and he gives the coupon bonds to his suceessor for certain
specified objects—a sum for masses, and a legacy of $100
to his executor, Monsignor Connolly.  The plaintiffy’
Counsel did contend that, notwithstanding all this, there
is an intestacy as to the residue; and that when the testa-
tor said that he gave all his personal estate to the Roman
Catholic Bishop of Saint John, he intended that it should go

(1) 16 Ves, 46, (2) 11 Jur, (N, 8.) 195,
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to his next of kin, as in the case of an intestacy. 1 do not
agree in this view. The whole will must be taken together,
and in my opinion the effect as to the personal property is
to give it to the Episcopal Corporation less what is required
for payment of debts and the pecuniary legacies.  What the
trusts are upon which it is to be held is another thing
altogether, In that, these plaintifls have no interest. It
was argued that neither the personal nor real estate of the
Bishop was used or established for any particular purpose
or intention, and that as the property devised was to be
held in trast for such purposes, nothing was included but
the church properties. T should mysell rather read the
words, “they are used and established” as referring to the
properties in the early part of the sentence, as they must do
if the words “real and personal estate” have reference to
these properties.  “They” is not a very apt term to use
in reference to real and personal estate; neither is the
word * established” applieable to it.  Both are applicable
to the word “properties”; and by that construction the
trusts are defined to be, in a general way, those upon
which these other properties had been held, or the purposes
for which they hed been established, which was precisely
the way the Bicnop himself had been using the rents and
income derived from them. There is no question here as
to the devise being void for uncertainty, and if there was,
this Court would not permit a charitable legacy to lapse
for want of a specified scheme for administering it.

There has always been the strongest disinelination on
the part of Courts so to construe wills as to leave some
portion of the testator'’s property undisposed of. The
assumption is that if a will has been made the testator
intended thereby to dispose of all his property, not a part
of it. In Waite v. Combes (1) the Vice-Chancellor says:
“1 think, that if it were necessary to decide the point, it
would not be unsound to hold that the whole property
passed by the will, llmugh the words used should be held
to point only to a specific portion of it. The testator com-
mences his will thus: I, Thomas Stanning, being of good

(1) & DeG. & Sm., 676,
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understanding, and desirous of making a settlement of my
affairs, do accordingly declarve the contents of this paper to
be those of my last will.”  This is the language of a man
who is about to make a complete disposition of the whole
of his property.” Now, these words are no stronger than
the similar clause with which the Bishop commenced his
will, and the words he uses in disposing of his property
point, to all of it.

In In ve Harvison (1), Kay, J., says: “ The last thing
which the Court should do is to hold that there is an intes-
tacy " and Lord Esherin the same case says: “ There is one
rule of construction, which to my mind, is a golden rule,
viz,, that when a testator has executed a will in solemn
form you must assume that he did not intend to make it a
solemn farce,—that he did not intend to die intestate when
he has gone through the form of making a will.  You
ought, if possible, to read the will so as to lead to a testacy,
not an intestacy. This is a golden rule.”  Fry, L. J., says:
“Where there is a reasonable construction which results
in a testacy, that construction must prevail rather than
one which leads to an intestacy.” See also fu re Red-
Jern (2), and Edgeworth v. Edgeworth (3).

I have already intimated my opinion that in view of
the clear and express language in the will, the evidence of
the surrounding circumstances in explanation of what seens
to me nothing more than a reason for making the devise, is
unimportant. But if I were ealled upon vo consider it, what
am I asked to conelude from 